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Preface

Only if we understand what is at stake can we care about scientific questions.

Margaret Wertheim!

We wrote this book because we are concerned about what is at stake for women when the
science of psychology enters the legal realm. The relationship between law and psychology
has, in the past two decades, become a strong and vibrant one. This is particularly true in the
domain of the courtroom, where psychological explanations are used to account for a wide
variety of behaviours. Our particular interest is in the way that psychological syndromes have
increasingly been used to account for women’s behaviour. While many commentators have
welcomed this trend, we wish to draw attention to its more detrimental consequences. We
argue that there is an unacknowledged, implicit relation between the two disciplines, and it is
one which operates to the disadvantage of women. As a lawyer and a psychologist, we set out
to examine this inter-relation between our two disciplines and to consider ways in which it
might be countered.

As an applied epistemological project, our intention was always to produce a book that
offered a critical account of the topic. That is not to say we deliberately set out to be captious,
rather that we wished to theorise and to challenge some of the accepted tenets of our fields.
Like others, we no longer find many of the mainstream theories operating within our
disciplines convincing. Traditional textbook explanations and established ‘givens’ fail to
provide adequate answers to our questions and to satisfy our intellectual concerns. Our
particular perspective is a feminist one, not simply because our primary concern is women’s
differential treatment, but because we think that it is only by viewing the psychology—law
partnership through a feminist lens that some important problems can be discerned.

We hope that readers of this book will come from a broad spectrum of backgrounds and
occupations — individuals involved in psychology, law, and other disciplines, either as
academics or practitioners. We anticipate that this will include those interested in feminist
critiques, whether new to them or extending their knowledge of them, as well as those who
may disagree with a feminist perspective but who are willing to engage in critical debate about
the assumptions of science and law.
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The inter-disciplinary nature of our enquiry provides an opportunity to encourage cross-
disciplinary debate, but it also makes our endeavour difficult. When one’s intended audience
is drawn from a single cohort, the assumptions that can be made about the reader’s level of
knowledge and understanding make the project relatively straightforward. When the
intended audience is drawn from more than one group, it necessarily makes the undertaking
more difficult. Interdisciplinary writing may be, simultaneously, too simplistic and tedious
for some readers and too advanced and inaccessible for others. Although there is much talk
about the need for inter-disciplinary work, there seem to be strikingly few examples of its
actual execution, possibly because of this precise difficulty. Perhaps it is better to try to reach
asmaller audience and succeed, than to aim for a larger one and fail to reach anyone?

Yet, the re-examination of basic concepts and assumptions can produce exciting outcomes.
Advances and insights often emerge only because a theorist is willing to look again at the
accepted assumptions of her or his field. As Thomas Kuhn (1970: 90) observed, it is those
who are ‘little committed by prior practice to the traditional rules of normal science [or any
other discipline] who are particularly likely to see that those rules no longer define a playable
game and to conceive another set that can replace them’. Subjecting concepts to continued
critique sustains the impetus for re-evaluation and change. For readers who are familiar with
psychology or with law, whether from a critical or a mainstream perspective, we hope our
arguments will be sufficiently thought-provoking to encourage fresh consideration of

accepted ideologies. Perhaps if no risks are taken, the larger audience is never reached?

Structure of the book

We have structured the book so that it supports these aims. The first three chapters are
intended to lay the groundwork for our thesis. Chapter 1 introduces our claim that an implicit
relationship exists between psychology and law. In Chapter 2, we discuss what we perceive
as the explicit relation between psychology and law, including a discussion about the
evolution of syndrome diagnoses and their place within the legal process. In Chapter 3, our
theoretical arguments concerning the implicit relationship are more fully developed. This
incorporates a historical perspective, which we believe to be fundamental, for it is in
understanding the development of the fields that it becomes possible to grasp the degree to
which key qualities are embedded within both of them individually and, thus, within their
intersection.

Establishing a theoretical argument is only a first step, however. The next step is to test our
arguments by applying them to the practice of law. In Chapters 4 to 7, that will be done by
examining areas of the law in which psychological syndromes have been, or shortly may be,
accepted by the courts as explanations of women’s behaviour. We will look in depth at four
different syndromes: Battered Woman’s Syndrome, Rape Trauma Syndrome, Premenstrual
Syndrome, and False Memory Syndrome. We argue that in their treatment of syndrome
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evidence, psychology and law create adverse consequences for women, and we wish to make
these consequences transparent.

In the final chapter we offer suggestions for countering the implicit relationship. In a
critical enterprise such as this, we feel we have aresponsibility to propose alternatives to those
aspects of our fields that we find problematic. It is generally easier to deconstruct and destroy
than to reconstruct and rebuild. But since one of our aims in writing this text is to improve the
position of women, we face the task of articulating a vision of something better. We will
therefore make suggestions at both the epistemological and pragmatic levels, for we think
change has to happen at each level in order to be effective and enduring.

Scope of legal jurisdictions and litigation

The legal concepts and cases that we will discuss throughout the book are drawn primarily
from jurisdictions within the United States of America and the United Kingdom (specifically,
England and Scotland). These jurisdictions were chosen because they have provided the
arenas within which most of the debate and litigation concerning psychological syndromes
has occurred, and published literature has therefore tended to focus on them. We will
supplement this scope, where helpful, with examples of legal reasoning found in other
countries such as Canada and Australia. All of these jurisdictions depend upon a common law
tradition.2 That is, they favour an adversarial approach to litigation, where the issues in
dispute are argued by the parties to the litigation before a presiding judge, whose role is
intended to be adjudicative rather than interventionist. In addition, common law systems rely
on precedent and stare decisis, where the judicial decisions of higher courts are binding on
lower courts and where earlier decisions play a significant role in the development of legal
reasoning.

It is often difficult to write about a range of judicial systems in an integrated fashion.
However, jurisdictions operating within a common law tradition face similar issues in
deciding what kinds of evidence they will admit into court, what standards for admission they
should adopt, and how much weight they should give to the evidence. Thus, it is reasonable
to encompass breadth in a single theoretical analysis. We have tried to avoid the discussion
becoming entangled in non-essential details and to focus on illuminating similarities and
differences in the ways that jurisdictions have chosen to address these issues. We hope that
employing such a comparative strategy will be helpful not only in elucidating the operation
of the implicit relation, but also in devising strategies to counter it.

Litigation within the courts can pertain to criminal and civil matters. Our main focus here
will be upon the former, because it is in the criminal domain that much of the debate
surrounding syndrome evidence has arisen, especially when attempts are made to have such
evidence function as part of a defence. Domestic abuse, rape, homicide, theft, assault, road
traffic violations, and child sexual abuse, all of which are criminal offences and will feature
in this text, are only some of the crimes that have now become associated with the use of
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syndrome evidence.Even where civil actions are raised, they may have been preceded by
related criminal charges; the increasing tendency of men who file civil claims (for example,
against a therapist or health authority) after having had criminal charges brought against them
for committing child sexual abuse is a good example. The critiques we raise in this book in
regard to syndrome evidence, and in regard to the implicit relation of law and psychology
more generally, apply equally well to civil and to criminal matters, but by keeping our primary
focus on the criminal domain, we can bring a new dimension to those issues already receiving
most attention in the literature.

A feminist consciousness

Since the second wave of feminism in the 1970s, there have been many advances in the
position of women in society. A glance at the recent media lends a few arbitrary examples: a
reportby Unicefrecognises that violence against women is one of the factors that undermines
the health and stability of a nation (The Guardian, 24 July 1997); Elizabeth Dole, a woman,
announces her bid for the US Presidency (The Guardian, 3 March 1999); a group of male
clergy are quoted as welcoming use of the phrase ‘God Our Mother’ (The Independent, 13
March 1999). Such changes are to be celebrated, but they should not lead to the conclusion
that feminism’s aims have been achieved. There is a need to remain vigilant, for the evidence
of disparity between the sexes has become more subtle, as have the factors responsible for it.
This has practical consequences for women’s (and for men’s) everyday lives, and it is not in
anyone’s interest that these consequences be allowed to remain invisible.

Bonnie Spanier (1995: 14) has written, ‘I have learned that the privilege of access to and
love of science becomes a responsibility when we also achieve a feminist consciousness’. We
feel similarly about our chosen fields of psychology and law. As powerful societal
institutions, they each have the potential to do much good — and much harm. In offering the
present analysis of their current performance in relation to women, we take up Spanier’s
banner in the hope that we can encourage our disciplines to reflect on what they wish their
future performance to be.
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1 Introduction

We are not here to make ourselves comfortable.
Doris Lessing!

The relationship between law and psychology is thriving, and it now encompasses a variety
of domains: eyewitness identification, the process of jury deliberations, the accuracy of
children’s testimony, the reliability of confession evidence, and theories of criminal
behaviour, amongst many others. This book focuses on one domain — the use of syndrome
evidence in the courtroom — and argues that, underlying the apparent pragmatic relation of
these two disciplines, in which psychological evidence is used explicitly to assist law in
interpreting human behaviour, is another type of relation. This one is implicit, based on
epistemological assumptions that the disciplines share. When the two work together, the
biases inherent in such assumptions are strengthened. We are particularly concerned about
the ways in which these hidden assumptions work to the disadvantage of women. The
intention of this book is to theorise this implicit relation, exploring the ways in which it shapes
the use of scientific facts and the pursuit of legal truths.

The last two decades have witnessed increased willingness to bring evidence about
psychological syndromes into the courtroom. Donald Downs (1996) has provided a glimpse
of what he terms the ‘syndrome society’, territory now occupied by a vast range of syndromes
including Post-Abortion Syndrome, Abortion Survivor Syndrome, Battered Child
Syndrome, Parental Alienation Syndrome, Child Sexual Abuse Accommodation Syndrome,
Attention Affective Disorder, Multiple Personality Disorder, Postnatal Depression, Failure
Syndrome, Gambler’s Syndrome, Racial Hatred Syndrome, Internet Addiction Syndrome,
Hope Deficiency Syndrome, and Divorce-Related Malicious Mother Syndrome (this last
being one of our favourites). Within the courtroom setting, attempts are often made to use
syndrome evidence as an explanation for the behaviour of one of the parties in a case. In
particular, syndrome explanations are becoming a common way of accounting for the actions
of women in cases where they are accused of, or accuse others of, criminal offences.

Diagnoses such as Battered Woman’s Syndrome and Premenstrual Syndrome have
become familiar to the public in this way. Lawyers seek to have evidence about a relevant
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syndrome admitted in a case in the hope that this will act as a mitigatory factor on their client’s
behalf or that it will reinforce the credibility of a key witness. While the appearance of
syndromes has been most frequent in the US courts, there have also been a number of high-
profile cases occurring in other countries. As the impetus builds to permit more of this type
of evidence into the courts, it is reasonable to consider whether it has a wholly beneficial
effect. What purpose does such evidence serve? How valid is the explanation it provides? In
what ways are syndrome explanations gendered? Are there ramifications beyond the
outcome of any specific case? To what hazards should the legal system, psychology, and
society itself be alert?

In this book we examine the evolution of syndromes as a psychological condition and their
incorporation into law. In contrast to the large number of commentators who welcome the
potential for syndrome evidence, we have reservations about its value. We argue that the
origins of psychological syndromes, rooted as they are in the medical diagnostic process and
classified as pathological disorder, ultimately render them incapable of protecting the
interests of women as a whole. This is the case even where they appear to benefit individual
women. Our argument is based on the premise that the problems caused by syndrome
evidence derive from connections between the disciplines of psychology and law. The
connections exist at two levels: first, within the mechanisms that overtly govern the
admission of psychology into the courtroom — what we describe as the explicit relation
between the disciplines — and secondly, within the covert epistemological relationship that
underlies such mechanisms — what we describe as the implicit relation. We believe the
implicit relation works to the disadvantage of women and that this effect will be reinforced as
the legal process makes greater use of psychology to assist in its decision-making. The
implicit relation has gone too long unacknowledged, perhaps unrecognised, and certainly
unarticulated.

The perspective from which this text pursues its theoretical critique is feminism. As a form
of critical thinking, feminism encompasses many variants (for discussion see Beasley, 1999;
MacKinnon, 1989; Naffine, 1990; Olsen, 1990; Rich, 1980; Ussher, 1991), but it is palpable
that virtually every discipline in the academic spectrum has now been subjected to feminist
analysis and found to be wanting. For example, English literature has traditionally ignored
the contributions of women authors (e.g. Gonda, 1992a). Economics endorses models that
obscure the ways in which ‘women’s work’, including housework, childcare, and emotional
labour, contribute to the economy (e.g. Waring, 1989). Chemistry, physics and mathematics
have failed to give attention to the way in which their epistemic values marginalise women’s
interests (e.g. Wertheim, 1997). Architecture prioritises public and commercial structures
over those of more private, household spaces (e.g. Berkeley and McQuaid, 1989).
Anthropology does not yet treat sufficiently seriously the contributions of women to the
cultural, linguistic, economic, and agricultural environments (e.g. di Leonardo, 1991).
Geography has constructed its theories based on a masculinist gaze, which conceives of
landscape in terms of ownership and control, rather than in terms of a reciprocal relationship
with the physical environment (e.g. Rose, 1993).Psychology has characterised Woman as
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inferior to Man, invoking biological, sociological, and cognitive models to sustain that
comparison (e.g. Bohan, 1992). The standards against which law evaluates behaviour reflect
male experience and expectations (e.g. MacKinnon, 1989). (See volume edited by Kramarae
and Spender (1993) for a comprehensive survey of feminist critiques of these and other
disciplines.)

It is not only feminism that has challenged orthodox thinking. Major critiques have been
undertaken by movements such as postmodernism, social constructionism, post-
structuralism, Marxism, dialogics, symbolic interactionism, and critical legal studies, all in
the quest for transformation, insight and ‘truth’, even where that truth is necessarily
subjective, variable and fluid (for review in law, see Minda, 1995; and in psychology, see
Smith, Harré, and van Langenhove, 1995). All owe a debt to Michel Foucault’s intellectual
vision as he charted new territory in his dissection of truth, power, and knowledge.

Truthisathing of this world: it is produced only by virtue of multiple forms of constraint.
And it induces regular effects of power. Each society has its regime of truth, its general
politics of truth: that is, the types of discourse which it accepts and makes function as
true; the mechanisms and instances which enable one to distinguish true and false
statements, the means by which each is sanctioned; the techniques and procedures
accorded value in the acquisition of truth; the status of those who are charged with saying
what counts as true.

(Foucault, 1980: 131)

For Foucault, science (including psychology) and law are two of the foremost social
institutions implicated in this ‘regime of truth’ and in the exercise of power.

The premise basic to feminist analysis is that human relations are arranged on a power
dynamic that favours the male, and that if structural change is to be effected, account must be
taken of gender. Most feminist analysis has been confined within the limits of individual
disciplines. This is perhaps odd, given that a broader multi-disciplinary perspective reveals
more effectively the extent to which women have been excluded from full societal
participation. An inter-disciplinary perspective, such as the one we adopt here, brings
particular strengths, too. It is well suited to uncovering the obscure mechanisms that facilitate
thatexclusion. The implicitrelation between psychology and law is one of those mechanisms.

The explicit relation between psychology and law

Contemporary interest in the intersection of law and psychology could be described as
explosive. A glance at a library catalogue reveals a sharp rise in the number of books
published on ‘psychology and law’ over the last 20 years. Numerous journals have been
launched to highlight and encourage psycholegal research: Issues in Criminological and
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Legal Psychology (1973), Law and Psychology Review (1975), Law and Human Behavior
(1977), Behavioral Sciences and the Law (1982), Criminal Behavior and Mental Health
(1991), Psychology, Crime, and Law (1994), Psychology, Public Policy, and Law (1996), and
Legal and Criminological Psychology (1996).Associations and societies have also been
founded, such as the British Psychological Society’s Division of Criminological and Legal
Psychology (1977), the Psychology and Law Division of the American Psychological
Association (1981), the European Association of Psychology and Law (1991), and the UK-
based Behavioural Science and the Law Network (1994). Recent international conferences
that have been hosted include the European Conference on Psychology and the Law, in Siena
(1996); Controversial Expert Evidence, in London (1997); and the joint European
Association of Psychology and Law and the Psychology and Law Division of the American
Psychology—Law Society, in Dublin (1999). New terminology and specialist areas, such as
‘psycholegal studies’ and ‘forensic psychology’, have even emerged. It is now possible to
complete whole degree courses in these areas, with undergraduate and postgraduate
textbooks (e.g. Kapardis, 1997; Memon, Vrij, and Bull, 1998) having been published to
facilitate such programmes and professorial chairs being founded to head them. This brief
survey makes it obvious just how much interest in the links between psychology and law has
been ‘mushrooming’ (Farrington, 1997: viii) within recent years.

The specific ways in which psychology intersects with law vary. Police make use of
criminal profiling, deception detection, interviewing strategies, and other techniques
developed within psychology. Psychological theory is used extensively in prison systems, in
developing approaches to working with offenders, designing clinical treatment programmes,
and enacting parole supervision. Lawyers undertaking family casework seek opinions of
clinical psychologists on the suitability of applicants as parents in cases involving the care,
adoption and custody of children. Lawyers acting for defendants in criminal cases seek the
opinion of clinical and forensic psychologists on the mental status of clients, including their
1Q or neuropsychological functioning, to assist in the preparation and conduct of the case.

It is, however, in the realm of expert evidence that psychology has perhaps gained most
recent attention within the legal setting. This occurs through psychologists serving as expert
witnesses in the courtroom. The function of an expert witness is to provide to the trier of fact
(i.e. the jury or the judge) knowledge that is considered to be so specialist, abstract, or
complex that it requires an expert to explain it. Expert testimony constitutes an exception to
the general rule that witnesses must confine their testimony to matters that they have directly
observed. Experts are the only witnesses permitted to give an opinion (based on the facts), as
opposed to recounting information that may make up the facts. The particular benefit of an
expert is that s/he is able to offer specialist insight and to exercise professional judgement.

[I]tis clear that expert opinion is not the mere conjecture, surmise or speculation of the
expert: it is his [sic] judgment on a matter of fact; it differs from ordinary evidence on
matters of fact in that it is not based on the untutored senses or on the observations of the
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average man [sic], but on specialised training, experience out of the common, and/or
theoretical information of a recondite kind.
(Kenny, 1983: 199)

There is no limit to the categories of knowledge that are potentially eligible for expert
assistance. However, there are limits as to what kind of information can be offered within
those categories. The rules of evidence restrict expert testimony to certain types of
knowledge, such as that which has gained enough recognition within its field to permit it to
be described as ‘generally accepted’ (Daubert v Merrell Dow, 1993). As will become
apparent, the consequences of these constraints are very significant.

The range of topics on which psychologists have been asked to give expert evidence
includes eyewitness testimony, child witness testimony, criminal profiling, reliability of
confession evidence, sexual discrimination, crowd behaviour, and psychological syndromes.
The number of psychologists offering information about such topics, in the capacity of expert
witnesses, has risen dramatically in recent years (Gudjonsson, 1996). Entire careers can now
be built around the expert role, supported by training materials developed to enhance
psychologists’ ability to fulfil that role, such as the instructional video marketed by the British
Psychological Society, entitled Expert Testimony: Developing Witness Skills (1994), and The
Handbook of Psychology in Legal Contexts, edited by the lawyer/psychologist team of
Carson and Bull (1995). This expansive growth has contributed to calls for an extension of
the boundaries of admissible expert psychological evidence (e.g. Blau, 1984; Mackay and
Colman, 1991). Indeed, numerous commentators have expressed confidence about the
future, including Andreas Kapardis (1997: 179), who believes there is ‘greater readiness to
admit psychological evidence’ amongst even traditionally conservative jurisdictions, and
Stephan Landsman (1995: 157), who predicts that ‘[o]ver the course of the next decade a great
deal [in regard to the use of expert witnesses] is likely to happen’.

Expert evidence is one area which has been the subject of extensive debate within the
psycholegal literature, with attention focusing particularly on admissibility rules. These are
the processes by which evidence, including that relevant to psychological syndromes, is
allowed into the courtroom. It is these processes that frame what we perceive to be the explicit
relation between law and psychology. They include, for example, the Daubert guidelines, the
Turnerrule, and the concepts of reliability and helpfulness, all of which are discussed in more
detail in Chapter 2. This debate about admissibility has highlighted differences in the
philosophical approaches that psychology and law have each adopted in their attempts to
make sense of human behaviour. Much attention has been directed to devising ways in which
tensions and conflicts between them can be overcome. We wish, conversely, to draw attention
to the ways in which the philosophies of law and psychology are similar. It is this harmony,
inherent within the explicit relation, that gives rise to the implicit relation, the effect of which
is to restrict the kinds of explanations about human behaviour that can be offered for law’s
consideration in the first place. We wish to illuminate the way in which such restrictions are
particularly deleterious to women.
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We argue that the implicit relation comprises three key characteristics: the tenet of
objectivity, a male normative standard against which human behaviour is evaluated, and an
individualistic model of human behaviour. These characteristics are central both to
psychology and to law; when the two join forces, the characteristics are reinforced and further
empowered. Crucially for our interests here, they shape the development and the operation of
syndrome evidence. Although each of these three characteristics has been criticised within
the separate disciplines, there has been little consideration of the three characteristics from an
inter-disciplinary perspective.

The implicit relation between psychology and law

The intersection of law and psychology holds advantages for each field. Law already has the
benefit of the power derived from the political significance of ‘the rule of law’ fundamental
to Western democracies, but it welcomes assistance from psychology in interpreting aspects
of human behaviour about which it may be less informed. Psychology seeks to supply
knowledge that upholds the rigour and reliability of scientific methods, thus offering
trustworthy insights and expertise to law. Overall, it is believed that by bringing together two
apparently independent and autonomous fields, the search for justice and knowledge is
furthered.

The key to the success of the relationship rests on the promise of the scientific method.
Whilst it owes its origins to philosophy, psychology now regards itself as a science (as
discussed in Chapter 3). It conducts empirical research using scientific methods, such as
experimental designs and statistical techniques, which test hypotheses designed to be
supported or falsified. In Western culture, considerable kudos attaches to knowledge that is
considered ‘scientific’. Massive amounts of money from government and private enterprise
fund scientific research; media attention is given daily to scientific developments and
discoveries; scientists continue to be regarded with esteem. Small wonder then that many
psychologists strive to secure for psychology a reputation as a science, by emphasising its
biological, neurological, and empirical basis (e.g. Eysenck, 1998; Gleitman, Fridlund, and
Reisberg, 1999; Rosenzweig, 1991; Santrock, 1996; Staats, 1991).

The ideology of law is one that presumes to reflect political society: its socio-economic
basis, cultural norms, and moral consensus. Law derives its authority from these foundational
elements and in a modern democracy is assumed to mirror social attitudes. Only occasionally
does law lead in the formation of societal values and norms. Rather, governments claim
legitimacy for legislative reform by reference to manifesto commitments endorsed by an
electorate. Once that legislation reaches the courtroom and is clothed in recognisable legal
form, ready to be interpreted and applied by an independent judiciary, its political origins are
deemed irrelevant to the decision-making process, underpinning law’s apparently value-free
universality.

Feminist analyses in psychology and law reveal that neither discipline achieves its
objectives. Psychology’s knowledge is problematic because (like all science) it assumes a
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neutrality and generalisability in its enquiry that ignores the agency of those designing and
conducting the research (Bohan, 1992). Legal theory is prejudiced in a similar manner
(Smart, 1989). Among the biases that disciplines exhibit is support for androcentric values
and assumptions. The conjunction of the two disciplines can only serve to reinforce kindred
dispositions and to aid the resistance directed against any challenge for reform. It is the
scrutiny of that conjunction that concerns us in this book.

If we now take a brieflook at each of the three key characteristics that underpin the implicit
relation, the framework for our theoretical argument will be complete. The first
characteristic, objectivity, is fundamental to both fields. Psychology, like other sciences,
takes as its primary aim the discovery of generalisable, objective truths. The use of
decontextualised, empirical methods is believed to achieve that. Law, too, places a high value
on objectivity, in that objectivity appears to offer an impartial, stable criterion by which
behaviour can be measured and evaluated. Qualities such as rationality, reason, and logic are
regarded as close siblings of objectivity, and all of these are highly valued by both psychology
and law, because they are viewed as the path to ‘truth’.

The notion of objectivity has been criticised by many commentators, but these
observations tend not to be regarded as seriously problematic by mainstream scholars in
either science or law (e.g. Hart, 1961, 1968; Morgan, 1996, 1998; Sokal and Bricmont, 1998;
Wolpert, 1998). Many critics within psychology (e.g. Alcoff and Potter, 1993; Bohan, 1992;
Bradley, 1989; Burman, 1994; Gilligan, 1993; Kessen, 1990; Kitzinger, 1991; P. Nicolson,
1995; Prilleltensky, 1989; Sampson, 1981; Ussher, 1991; Wilkinson, 1997) have
deconstructed the presumed neutrality of the scientific actor, contesting that no person or
system can separate their interpretations of data from the methods used to collect those data,
nor can they stand outside the society which endorses those methods. They highlight the ways
in which the discourse of ‘objective science’ is used to support various political and societal
aims. Within law, critiques of the notion of objectivity have come largely from the movement
known as Critical Legal Studies (e.g. Boyle, 1991; Cornell, 1991; Fitzpatrick, 1992; Minow,
1986; Sandland, 1995; Tushnet, 1991; Williams, 1991), a body of scholarship that
encompasses diverse groupings including critical race theorists, postmodernists, political
economists, and feminists. Critical legal theorists assert that ‘law is “rational” or “objective”
only because it appears to conform to a particular liberal political ideology’ (Minda, 1995:
110), and they point out that that ideology denies the pluralism and multiculturalism of
industrialised society. Research drawn from hermeneutics and linguistics underlines the
fragility of claims for the objectivity of law by pointing to the ‘relativity of values’ and
‘subjectivity of interpreting language’ (Greenawalt, 1992: 7).

The second characteristic is the insistence of both disciplines that human behaviour be
measured againsta male norm. This attribute is closely related to the firstbecause it is the male
point of view that occupies the objective ground. The two are conflated; the objective stance
does not reflect a gender-neutral perspective, but an androcentric (i.e. male-centred) one.
Psychology has adopted an androcentric perspective from its very origins.Theories
accounting for virtually all aspects of human functioning, from brain structure to moral
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capacity, have been fashioned on a male normative model (Bohan, 1992; Kitzinger, 1991;
Ussher, 1991). Where women do not fit that norm, they are characterised as inferior, deviant,
inadequate, abnormal. Despite continuing criticism of this model, psychology has largely
refused to examine or alter its premise. Law, too, adopts an androcentric model. From the
gendered language that continues to be used in drafting legislation and writing legal texts,
where ‘he’ is explicitly presumed to include ‘she’, to the types of behaviour on which criminal
defences are based, the dominant and often exclusive, but unacknowledged, perspective is
male (Allen, 1987; MacKinnon, 1987, 1989; O’Donovan, 1985; Rhode, 1989; Smart, 1989,
1995). Like psychology, law has been criticised for its use of this model; like psychology, law
resists self-examination and change.

Finally, both disciplines choose an individualistic model to explain human behaviour. The
problem with this focus is that it ignores contextual influences on behaviour and implies there
is no need to look further than internal features for explanations of behaviour (Bohan, 1992).
The importance of an individualistic analysis can be seen for psychology in that this is the
very way in which it defines itself (Prilleltensky, 1989; Sampson, 1981). Law prioritises this
account of behaviour by assigning rights and duties to the individual person; it assumes and
requires that s/he accept responsibility for and control of behaviour, artificially divorcing
actions from their external sociological influences (Hart, 1961). Human behaviour simply
cannot be explained meaningfully by focusing only on the individual person; actions must be
embedded within a socio-historical-personal context in order to understand their meaning.
Law and psychology have, in the main, been reluctant to respond to calls that they accept and
act on this precept.

Our intention in this book is to explore the domain of syndrome evidence, illuminating the
presence of these three characteristics and their central role in the implicit relation that we
claim underpins the explicit relation between psychology and law. We have chosen to focus
on syndrome evidence, as opposed to other domains within the psycholegal field, because it
exemplifies so well the contemporary societal dependence on science as the access route to
‘knowledge’. Although science is under siege from some quarters, as information emerges of
its limitations in medical, social, and environmental arenas, there remains a deep faith in the
capacity of science to provide answers about the world and human experience of it. Law’s
preference for scientific explanations can only reinforce that faith, as well as force other
disciplines that work with it towards closer approximations of accepted scientific models.

The syndromes

We have already observed that it is in the courtroom that the partnership of psychology and
law has particularly flourished. The growth of their relationship has been made possible
through a burgeoning tendency in modern society to classify behaviour in psycho-medical
terms. ‘Advances’ in scientific and medical knowledge that have been disseminated to an
eager public have been greeted with a willingness to label and to be labelled. This is nowhere
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more apparent than in regard to the diagnosis of psychological syndromes. The four
syndromes which we have chosen to examine were selected because, as a group, they span
the spectrum of acceptance within the psychological and legal communities. They range from
those that have become firmly established within both disciplines to those that have not yet
gained official acceptance within either. Those emerging more recently already exhibit
patterns discernible in the more established syndromes. While these four are not the only
syndromes we could have selected for critique, they represent well the typical patterns of
application of psychological evidence in law.

Specifically, Battered Woman’s Syndrome (BWS) was chosen for inclusion because it was
one of the earliest psychological syndromes to gain acceptance by both communities. It has
become established practice within many legal jurisdictions to admit evidence of BWS in
cases where a woman kills her abusive partner. Because of the extent to which this syndrome
has gained professional acceptance, it is relatively easy to distinguish the operation of the
implicit relation. Rape Trauma Syndrome (RTS) was chosen for inclusion because of the
frequency with which RTS has begun to be used to explain women’s actions following an
alleged rape. Like BWS, the syndromatic nature of the ‘diagnosis’ characterises a woman’s
reaction to rape as pathology, providing clear evidence of the implicit relation. Premenstrual
Syndrome (PMS), in which women’s mood fluctuations are attributed to biological factors,
occupies a position mid-way on the acceptance spectrum. This diagnosis has acquired legal
status, featuring in crimes ranging from homicide to road traffic offences, despite the fact that
professional opinion remains divided about the very existence of PMS. False Memory
Syndrome (FMS) represents a recently emerging syndrome. FMS has, very recently, become
a subject of intense debate within the psychological literature. It is alleged by its proponents
that when adults recover memories of childhood sexual abuse, the memories may well be
false, arising from misdirected therapeutic techniques. The lack of resolution about FMS (or
recovered/repressed memories) within the psychological community has not restrained the
law from beginning to admit evidence on the syndrome into the courtroom, and we think that
itis useful to make predictions about its future development.

We claim that within each of these syndromes, it is possible to observe the implicit relation
in operation. Each of them explains women’s behaviour as the result of a pathological
disorder, classifying it as deviant and abnormal. This is the case regardless of whether or not
such a classification was intended by the original advocates of the diagnoses. The
consequence is that, despite the many contemporary advances in women’s societal position,
women’s behaviour continues, as it has for centuries, to be regulated in key ways. The
processes by which the regulation is achieved are so subtle as to be invisible without critical
analysis. We have organised the chapters so that the syndromes are examined in the order in
which they have been described above, for in adopting a chronological framework that
discusses the most established syndromes first, it becomes easier to recognise the operation
of the implicit relation in those emerging more recently. However, the chapters were written
so that they could stand independently, and they need not necessarily be read in the order in
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which we present them. Readers may prefer to start with those domains about which they are
already informed or impassioned.

Amidst the celebratory rhetoric of the ‘unfulfilled promise’ (Tremper, 1987: 267) and the
‘goldmine’ of research opportunities (Kapardis, 1997: 290) offered by the alliance of law and
psychology, few critical voices are heard. Ofthe critiques that have been offered, the majority
address methodological issues such as limitations on the generalisability of findings, the
employment of too narrow a range of research methods, and the risk of overselling
psychology (e.g. Bruck and Ceci, 1995; Lloyd-Bostock, 1981; McCloskey and Egeth, 1983).
Only a very few commentators have been willing to contemplate issues of a deeper
epistemological nature. Among those are King (1986) and Haney (1993), who have drawn
attention to the issues of power, values, models of human functioning, and beliefs about the
nature of science that underlie the entire psycholegal enterprise. They have argued that social
inequalities and injustices are perpetuated by an unwillingness in either field to face these
issues. Such observations are usually ignored or resisted, because they are troublesome and
gloomy and discomfiting. However, we contend that, because it is currently so
enthusiastically maintained that psychology can offer to law ‘valid and reliable data about
behaviour and experience on which may be developed adequate accounts which have both
predictive and explanatory power’ (Blackman, Muller, and Chapman, 1984: 3), those
working in the two disciplines must begin to engage in the uncomfortable process of self-
reflection. Failure to do so will result in the repetition of patterns of the past with all the
inequities they embody. A fresh approach is needed.
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Until we can see what we are, we cannot take steps to become what we should be.
Charlotte Perkins Gilman!

The contemporary inventory of psychological syndromes is, as we observed in Chapter 1,
striking in its breadth and variety. Whatever the (perceived) origin of individual syndromes
—mental trauma, physical injury, substance ingestion, stress, hormonal fluctuations, genetic
predisposition, psychological or physical addiction — it is hard to ignore the expansion in
diagnoses that is under way. What should have brought about such escalation? Have advances
in medical and psychological science enabled a more accurate understanding of human
behaviour to develop, as the language of most published papers and diagnostic manuals
implies (e.g. DSM-1V, 1994)? Might it be that such maladies have been recognised in the past,
but the official labels have changed, as Showalter (1997) argues? Perhaps the increase is due
to the invention (Lee, forthcoming) or construction (Scott, 1990; Young, 1995) of entirely
new illnesses? Has, as Downs (1996) proposes, Western society begun to use psychological
logic as the means for determining moral and social responsibility?

The use of psychological syndromes to explain women’s behaviour and experience is
particularly prevalent. Mental health statistics, documented by a number of authors (e.g.
Busfield, 1996; Chesler, 1972; Gove, 1979; Showalter, 1987; Ussher, 1991), show there is a
gendered dimension to mental health. General-practice statistics for England and Wales for
the period 1981-1982 reveal that women were between two and three times as likely as men
to be diagnosed with an anxiety disorder or neurotic depression (Busfield, 1996: 21). In 1986
more than twice as many women as men were admitted to psychiatric units for treatment for
neurotic disorders and unclassified depressive disorders (Ussher, 1991: 165). These patterns
are replicated in the US where, in the 1990s, studies produced for the National Institute of
Mental Health by the World Health Organization, the World Bank and Harvard University
confirmed that nearly twice as many women as men are affected by a depressive illness each
year and that women are twice as likely as men to develop a panic disorder (National Institute
of Mental Health, 1999).
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Various explanations have been proposed for women’s greater representation in the
statistics, including a willingness to self-report, their fulfilment of the dependent social roles
constructed for them, and the likelihood of women’s behaviour being pathologised if they
challenge societal expectations (e.g. Allen, 1987; Bordo, 1990; Chesler, 1972; Ehrenreich
and English, 1979; Roberts, 1985). Many theorists have also suggested that there is a
tendency to ascribe a mental health explanation to women’s behaviour, where men’s
behaviour is typically explained through another mechanism, such as wilful misbehaviour
(e.g. Showalter, 1987; Ussher, 1991). It may be that women dominate only in some diagnostic
categories, and more theoretical attention needs to be given to the way in which both men’s
and women’s lives are regulated by mental health discourses (Busfield, 1996).

Regardless of the reason for contemporary statistics, professional and societal acceptance
of mental health explanations has assisted in admitting psychological syndrome evidence
into the courtroom. Indeed, many women’s advocates have struggled monumentally to
achieve that goal. The campaign to gain legal recognition of Battered Woman’s Syndrome as
an ‘explanation’ of why some women kill their violent partners provides a prime example of
that struggle (see Chapter 4). Thus, a text that ventures against the tide of opinion needs to lay
firm foundations for its argument. The reader might reasonably ask, ‘But don’t these
syndromes help women? Don’t they explain why a woman might act in a particular way and
allow treatments to be developed that could help her? Don’t they demonstrate why serving a
prison sentence may be unjust?’

The answer is complex. The label of “victim’ improves the treatment that a woman receives
at the hands of society and the criminal justice system; it evokes sympathy rather than
condemnation. It decreases the level of responsibility assigned to that person for their
behaviour and may reduce their sentence as a result. Practical benefits such as access to
therapeutic treatment and the right to claim medical insurance may follow diagnosis. Thus,
the logic of syndromes undoubtedly carries advantages. However, their ‘discovery’ and
application are embedded within an ominous context. Explaining a woman’s experience by
using a diagnostic label characterises that experience as disordered, abnormal, and
pathological. It places the victim in a passive role, with power retained in the hands of legal
and psycho-medical professionals. To use Foucault’s (1979) terminology, ‘disciplinary
power’ is exerted over inert ‘docile bodies’, who are accorded little say in how their
experience is interpreted or explained. As legal devices, syndrome-based explanations do not
work efficiently or consistently, and they may just as easily be used against women as in their
favour. In short, we fear that the negative consequences of syndromatic labels have not been
fully recognised, even by those who work most actively to promote the interests of women.
We would argue that the collaborative efforts of psychology and law in regard to syndrome
diagnoses render societal and legal change for the benefit of women less, rather than more,
likely.

We will begin our analysis by reviewing the means through which diagnostic categories
are established and come to be accepted within the psychological and medical communities.
We will then go on to explain the mechanisms by which syndromes and other types of



The explicit relation 13

evidence are admitted into the courtroom. It is these processes that make up the formal
relationship between psychology and law and to which we wish to bring a critical perspective.

Syndrome diagnoses

The term ‘syndrome’ has been defined as ‘a group of concurrent symptoms of a disease’
(Concise Oxford Dictionary, 1995). This definition makes clear that a syndrome is not simply
a group of symptoms, but denotes a classification of those symptoms as illness. The sufferer’s
experience is interpreted as disordered, abnormal, pathological.

Confirmation that a psychological syndrome ‘exists’ is generally accomplished through
one ofthe authoritative diagnostic manuals used by health professionals. The primary sources
are the Diagnostic and Statistical Manual of Psychiatric Disorders, which is published by the
American Psychiatric Association and is currently in its fourth edition (DSM-1V, 1994), and
the International Statistical Classification of Diseases and Related Health Problems,
published by the World Health Organization and now in its tenth edition (ICD-10, 1992),
which tends to be regarded as the European manual. Although the ICD was designed
primarily to facilitate the collection of basic health statistics, in contrast to the DSM which
was specifically developed as a diagnostic manual, the degree of difference between the two
sources has decreased substantially over the years. Both have attained international standing,
and extensive efforts have been made with a view towards ‘increasing the congruence and
reducing meaningless differences in wording between the two systems’ (DSM-1V, 1994:
xxi). Compatibility of the codes and terminology has explicitly been sought, resulting in a
‘mutual influence’ that is seen as desirable by the editorial boards of both the ICD and the
DSM (DSM-1V, 1994: xxi).2

It is useful to understand how decisions concerning diagnostic classifications are reached.
Each edition of the DSM and ICD emerges after a lengthy process of two to four years of
discussion amongst relevant professionals about the current state of research and opinion.
Working parties of six to twelve ‘experts’ are formed to review the available literature, and
recommendations about whether or not to include a diagnostic category in the manual are
made by them. They also attempt to gain agreement about what the precise description of
symptoms should be. Disagreements within the working parties must be arbitrated by the
committee chair, and a vote as to the final decisions may need to be taken. The chair is also in
charge of dealing with input from any organisations raising objections to inclusion of the
diagnosis. The Board of Trustees associated with the manual have to approve drafts of the new
editions, and they have the power to delete entries or recommend changes to terminology.
Thus, the process of identifying and endorsing — indeed, creating — diagnostic categories is a
matter of conflict, consensus, and compromise.

The process is not, as Anne Figert (1996: 146) points out, a simple matter where the
‘players merely feed the best scientific studies through the machinery of the DSM revision
process — and out comes the new diagnosis (no struggle at all)’.Political, economic, and
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scientific factors all make significant contributions to the final outcome. Having conducted
extensive sociological analyses of the construction of diagnostic categories, Figert argues
that, after the decisions are taken and the controversies surrounding them forgotten, it is the
‘rational account’ of diagnostic construction which survives. This account explains the
diagnostic labels, symptoms, and code numbers as ‘an inevitable outcome of bureaucratic
procedure and scientific truth or method’ (Figert, 1996: 143). The contribution of other
factors is neutralised, obscured. The introductory comments to the DSM-IV, with their
emphasis on the systematic, empirical nature of the endeavour, illustrate this point very
nicely:

Inarriving at final DSM-IV decisions, the Work Groups and the Task Force reviewed all
of'the extensive empirical evidence and correspondence that had been gathered. It is our
belief that the major innovation of DSM-IV lies not in any of its specific content changes
but rather in the systematic and explicit process by which it was constructed and
documented. More than any other nomenclature of mental disorders, DSM-IV is
grounded in empirical evidence.

(DSM-1V, 1994: xvi)

On the basis of this account, it would be reasonable to assume that the contemporary
increase in diagnostic categories is the result of scientific discovery. As medical science
progresses, technical equipment becomes more sophisticated, and knowledge ‘advances’, it
is expected that new discoveries should be made. However, the point that those conducting
critical analyses of the diagnostic process seek to make is that the process does not occur
within a vacuum (e.g. Lunbeck, 1994; McGovern, 1985; Tavris, 1992). Knowledge of any
type is contextual. ‘All of our knowledge is conditional knowledge, constructed within our
conceptual systems, and thus knowledge is a communal achievement and is relevant to time
and place’ (Polkinghorne, 1983: 13). From this perspective, the contemporary increase in
diagnoses has as much to with modern societal and political concerns as it does with scientific
discovery.

The social construction of illness, particularly mental illness, has of course been widely
discussed in previous decades by a succession of anti-psychiatry critics, such as R. D. Laing
(1960) and Thomas Szasz (1972, 1973). Numerous contemporary theorists have added their
voices to this perspective. Judith Herman (1992), for example, focusing on the effects of
psychological trauma and Post-Traumatic Stress Disorder, argues that all conceptions of
psychological trauma are affiliated with a political movement: ‘[w]ithout the context of a
political movement, it has never been possible to advance the study of psychological trauma’
(Herman, 1992: 32). She supports her claims through identifying those periods in the
twentieth century when the study of psychological trauma prospered. Herman suggests there
were three such periods, the first of which occurred during the early years of the century.
Attention at that point was focused on the study of hysteria, which she describes as ‘the



The explicit relation 15

archetypal psychological disorder of women’ (Herman, 1992: 9).She argues that this focus
grew out of the republican, anticlerical political movement of the late nineteenth century in
France. The focus of the second period was shell shock, the study of which began in the UK
and the US after the First World War and reached its peak after the Vietnam War. Its political
context was ‘the collapse of a cult of war and the growth of an anti war movement’ (Herman,
1992: 9). The most recent trauma to come into public awareness is sexual and domestic
violence, its affiliated political context being the feminist movement in Western Europe and
North America. Pointing out that the trauma suffered by female victims of violence has a
similar configuration to that of male war veterans, she draws the stark conclusion that there
is indeed a war between the sexes. This analysis leads Herman to argue forcefully that the
pathology of trauma is a social construction. ‘Our contemporary understanding of
psychological trauma is built upon a synthesis of these three lines of investigation’ (Herman,
1992:9).

This theme is also explored in the work of a number of other writers. The work of Phyllis
Chesler (1972) and Elaine Showalter (1987) applies a specifically feminist and
constructionist approach to female madness, siding with anti-psychiatry theorists in
contending that diagnoses of mental illness are used to control and regulate women’s
behaviour. Donald Downs (1996: 4) has examined the ways in which psychological
syndromes serve contemporary notions of justice, reflecting a societal wish to acknowledge
fully the position of the victim, in the belief that ‘[a]ny adequate and just accounting of
criminal responsibility must take the mental states engendered by such abuse into
consideration’. The role of economic factors in shaping the contemporary mental health
profession has been emphasised by Tavris (1992), particularly in regard to the US, where
insurance companies stipulate that financial compensation can be secured only through
reference to an ‘official’ medical diagnosis. Bayer’s (1987) review of the debates that took
place over the classification of homosexuality as a mental illness is now well known, and a
critical approach has also been applied to the diagnoses of Self-Defeating Personality
Disorder, Masochistic Personality Disorder, and Premenstrual Syndrome (Caplan, 1995;
Figert, 1996; Walker, 1984). Very recently emerging syndromes, such as False Memory
Syndrome and Post-Abortion Syndrome, have already begun to be subjected to similar
critiques (e.g. Lee and Gilchrist, 1997; Webster, 1996).

In highlighting the political factors that contribute to the construction of syndromes, all of
these writers expose the expedient qualities of using psychological syndromes to explain
human behaviour. Diseases of the mind need not necessarily have an organic or psychological
foundation; rather, a society’s conception of what constitutes mental illness can originate
from the need to regulate social dysfunction. Rather than simply offering a method with
which to treat mental malfunction, diagnostic categories can assist society in achieving a
desired structural outcome. While ‘being diagnosed’ offers advantages, the cost of this
regulatory system is that the sufferer must accede to classification as disordered, abnormal,
and submissive. The significance of this account for our purposes is that it highlights the role
that medical and other sciences can — and do — play in controlling society. The contrast with
the established rhetoric of objectivity and neutrality is important. The mainstream scientific
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rhetoric, with its guise of apolitical impartiality, fits very nicely with the values and aims of
law. It is this fit that, in part, explains the reception of (scientific) psychology into the legal
process.

Before we examine the application of syndrome diagnoses within the courtroom, it is
important to pause and ask: what relevance do psychiatric manuals hold for a book on
psychology and law? The answer lies in the degree of overlap that exists between the two
professions, demonstrated by the increasing reference within the literature to the composite
unit of the ‘psy disciplines’. Foucault (1979) originated this conception, critiquing the power
exerted by the disciplinary discourses of psychiatry, psychology, and psychoanalysis. Other
theorists have built upon this notion (e.g. Boyle, 1997; Sheldon, 1997; Smart, 1989;
Thomson, 1998), arguing that the ‘psy discourses’ serve as contemporary mechanisms of
surveillance, normalisation, and regulation. Given the power and influence exerted by these
discourses, there can appear little reason to discriminate between psychology and psychiatry.
Certainly the disciplines both address issues of human mental functioning, and they have
close associations in terms of their clinical applications. Both owe theoretical debts to the
neurological discoveries of Charcot and to the psychoanalytical concepts of Freud, among
other theorists. The DSM and ICD are highly influential within the teaching of psychology,
featuring prominently in abnormal psychology textbooks (e.g. Comer, 1998 )3 and forming a
key component of the curriculum in clinical psychology courses. Surveys indicate that a
majority of psychologists and other mental health professionals use the DSM, ‘even . . .
therapists who doubt the value of formal diagnosis’ (Kutchins and Kirk, 1988: 6). The DSM
was specifically designed to fit such a broad range of applications, as the editors stress in their
preface to the current volume.

An official nomenclature must be applicable in a wide diversity of contexts. DSM-1V is
used by clinicians and researchers of many different orientations (e.g., biological,
psychodynamic, cognitive, behavioral, interpersonal, family/systems). It is used by
psychiatrists, other physicians, psychologists, social workers, nurses, occupational and
rehabilitation therapists, counselors and other health and mental health professionals. .
.. Fortunately, all these many uses are compatible with one another.

(DSM, 1994, xv)

It is this breadth that helps to give the DSM its power, and which ensures that it will influence
psychologists’ thinking, practice, and research, even where they may disagree with some of
its diagnostic categories. Such similarities between psychiatry and psychology can lead
lawyers to treat the two fields as relatively interchangeable, and for many purposes, law can
now be equally content with the expert testimony of a psychologist or a psychiatrist
(Thornton, 1995). It is therefore reasonable to argue that distinctions between the two
disciplines are often unimportant.

There remain, however, meaningful contrasts between the two disciplines. Critically for
our purposes, the functions of psychologists and psychiatrists differ with regard to how
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widely they conceive the boundaries of their interest and expertise.Psychiatrists focus
entirely on pathology; as medical doctors, they are interested in treating mental states and
behaviours that are abnormal. Psychologists, on the other hand, regard pathology as only one
component of their field; they are interested in human behaviour more generally, studying
‘normal’ behaviour more often than abnormal behaviour. As a recent report on the role of
expert witnesses, produced by the British Psychological Society (1998: 1), stated:

The evidence of psychologists and psychiatrists departs when the former begin to
comment on the development and mental functioning of ordinary individuals.
Psychologists do devote more of their training to the understanding of normal human
behaviour than their psychiatrist colleagues, who focus principally on the presence or
absence of mental disorder.

This differential focus is important because, we would contend, one of the key problems in
the ‘symbiotic relationship’ (Smart, 1989: 20) between the psy professions and law is the
classification of behaviour as ‘abnormal’.

If the implicit relation is to be challenged (a possibility we explore in Chapter 8), then the
tendency to conceive of women’s behaviour as the result of a psychological syndrome must
be altered. Alternative explanations of behaviour are possible, derived by placing behaviour
in its context(s) before assigning it a meaning. Psychology has the potential to offer such
alternative characterisations, given its philosophical origins and the insights that critics have
offered the field. Indeed, a model for admitting expert psychological testimony on ‘normal
human behaviour’ already exists in the form of social framework data (Monahan and Walker,
1994), which provides general, contextual information about human behaviour to the courts.
The use of this model in explaining phenomena such as eyewitness memory, sex stereotyping,
and crowd behaviour has been very effective when allowed into court, precisely because it
acts in an ‘educational’ capacity. Testimony on psychological syndromes has already
sometimes been used in this way (as we discuss in Chapters 4 and 5). Thus, this model is one
that provides a good basis for conceiving of new ways in which knowledge about women’s
(and men’s) behaviour could be admitted into the courtroom without necessarily
characterising it as disordered. We believe that it is possible for psychological evidence to
make a valuable contribution to the processes of the courtroom, but only if — and this is the
imposing ‘if” — psychology is willing to adopt a more reflexive approach to the production of
its own knowledge. It is because we believe that psychological models have such capacities
that we have directed our analysis toward the intersection of law with psychology, rather than
the psy disciplines more generally.

Psychology in the courtroom

Men of authority have, for centuries, been called to testify in legal cases. In the Middle Ages,
authority was lodged in (male) religious figures; as the Enlightenment proceeded, this shifted
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toward practitioners of science (and so the gender composition did not change) (Szasz, 1972,
1973).As psychology began to make use of scientific methods (a transition which will be
described in more detail in Chapter 3), this placed it in the same category as other sciences
and made the findings, techniques, and knowledge it produced of likely interest to the law.
Hugo Muensterberg, a German psychologist, was one of the earliest advocates of this
position. In 1908, he published a book entitled On the Witness Stand, in which he took issue
with judges and lawyers for failing to take notice of the emerging findings of experimental
psychology. Muensterberg urged lawyers to utilise psychological methods, particularly in
testing the reliability of witness memory and suspects’ consciousness of guilt.#

J. H. Wigmore, one of the great American jurists, disagreed vehemently with this view,
however. Wigmore belonged to the intellectual tradition of ‘optimistic rationalism’, which
maintained that the proof process in court can be reduced to a set of logical principles,
allowing law to function with the formulaic precision of a science. Indeed, those who aligned
themselves with this movement saw law itself as a science (for discussion, see Minda, 1995;
Redmayne, 1997; Twining, 1985). When Wigmore was writing in the early twentieth century,
psychology was in its infancy and had not yet gained widespread acceptance as a science.
Wigmore challenged the need for psychology in the courtroom, arguing that the reliability of
experimental psychology and the methods proposed by Muensterberg and others for testing
memory and consciousness of guilt were ‘highly controversial and that there was a
considerable body of opinion . . . to the effect that the specific methods [Muensterberg] had
recommended were not yet sufficiently developed to be relied on by courts’ (Wigmore, 1908,
cited in Twining, 1985: 136). He did not believe that experimental psychological findings
could add anything to a court’s deliberations.

Today, the relationship between psychology and law in the courtroom is very different.
Although there remains in many quarters substantial discomfort with admitting expert
evidence about people’s ‘state of mind’ (e.g. Hagen, 1997; Jonakait, 1994; Richardson and
Ginsburg, 1998), the early antipathy has given way to a ‘growing détente between law and
medicine’ (Sprince, 1998: 59), in the belief that there is perhaps something for law to learn
from psycholegal research in general and from ‘objective psychological tests’ in particular
(per Henry LI, Frost v Chief Constable of the South Yorkshire Police, 1997: 565). Indeed,
psychology has gained a clear foothold in the courtrooms of many jurisdictions, and the trend
is unarguably towards greater admissibility of expert testimony. In the last two decades,
psychologists have been asked to serve as expert witnesses in cases dealing with a wide range
of topics, among them eyewitness identification (e.g. Kassin, Ellsworth, and Smith, 1989;
Loftus, 1991; Penrod, Fulero, and Cutler, 1995), persuasion (e.g. Processed Plastic v Warner
Communications, 1982), sexual stereotyping (Fiske et al., 1991), reliability of confessions
(e.g. Sheldon and MacLeod, 1991), crowd behaviour (e.g. Colman, 1991), and the effect of
psychological trauma (e.g. Frazier and Borgida, 1985). This breadth of topics has encouraged
some writers to predict ‘the dawn of a new era of legal psychology’ and to look forward to its
‘promising future’ (Kapardis, 1997: 18).

Having established the principle that psychology might have a contribution to make to the
proof process, rules of evidence began to be adapted so that they could provide mechanisms
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by which psychological evidence (along with other forms of scientific evidence) could be
admitted to court. Although the legal jurisdictions considered in this text each have their own
distinctive procedural rules, the ethos governing the admissibility of evidence is similar
across all of them. This is an important point for our purposes, for itis such rules and processes
that formalise the relationship between psychology and law. The judicial interpretations
made in the application of these rules in legal cases form official and authoritative decisions.
Thus, they comprise what we term the ‘explicit relation’ between psychology and law.

Evidence of a scientific nature is introduced into court cases by asking witnesses who are
considered to be expert in their field to provide informed views about their specialist
knowledge. They are classified as ‘expert witnesses’, and their evidence constitutes a special
kind of testimony known as ‘opinion evidence’. Generally, only expert witnesses are allowed
to offer opinions in court. The testimony of most other witnesses is restricted to factual
evidence: observations of what they have directly seen, heard, or experienced. Opinion
evidence is only admissible when the information being sought is deemed likely to be outside
the experience or knowledge of the judge and/or jury. Experts are given scope to interpret
complex findings for the benefit of those judging the facts in a case, who are unlikely to be
knowledgeable about evidence of a scientific or technical nature. This places expert
witnesses in a privileged position, for they have much potential to influence the case. That is
why rules of evidence governing the admission of expert testimony were developed: to
counteract the potential imbalance of their privilege.

The rules of evidence state the criteria that should be used to evaluate and regulate the
admissibility of expert evidence. There are two primary principles governing admissibility
that operate across jurisdictions: reliability and helpfulness.> In the US reliability is
considered the primary criterion, while in the UK helpfulness is considered to be the more
important (for discussion see Raitt, 1998). These principles echo the arguments of
Muensterberg, providing a reminder that, a century later, both science and law continue their
search for certainty and generalisability.

Reliability

Reliability is an attribute central to the considerations of both scientists and lawyers.® Unless
the expert evidence to be presented in court can be shown to be reliable, it will carry little
weight with a judge and/or jury. A traditional way in which the reliability of scientific
evidence has been evaluated by law is through the concept of ‘general acceptance’. The
general acceptance rule originated in the 1923 case of Frye v United States, where the court
refused to admit the results of an early polygraph test. In its judgement the court declared:

Just when a scientific principle or discovery crosses the line between the experimental
and demonstrable stages is difficult to define. Somewhere in this twilight zone the
evidential force of the principle must be recognized, and while courts will go a long way
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in admitting expert testimony deduced from a well-recognized scientific principle or
discovery, the thing from which the deduction is made must be sufficiently established
to have gained general acceptance in the particular field in which it belongs.

(Fryev United States, 1923: 1014)

The court did not feel that the evidence presented in the Frye case met this standard, and
evidence about the polygraph test was disallowed. The decision seta precedent, and it was the
‘general acceptance standard’ or ‘ Fryerule’ that became the basis against which admissibility
of scientific evidence was generally evaluated within US courtrooms.

This standard received support because it took account of the views of the wider scientific
community. The findings presented in the evidence were presumed to be reliable and valid
because they had been subjected to the procedures of science: replication, theoretical and
methodological scrutiny, and especially peer review. Any knowledge that had withstood
these processes was considered to be reliable, trustworthy, and ultimately truthful. The
principles of the Frye test were often invoked even where the term ‘general acceptance’ was
not used explicitly or the Frye case was not cited (Bernstein, 1996: 127). In effect, general
acceptance came to be regarded as a barrier against the inclusion of unorthodox, unreliable,
untrustworthy theories and techniques. This reasoning has been applied in the courts to a
variety of topics, including the detection of narcotics, voiceprint identification, electron
microscopic analysis in testing for gunshot residue, neutron activation analysis in blood
testing, and syndrome evidence. (For a review of these and other decisions see Giannelli,
1980.)

The concept of general acceptance plays arole in the evidential processes of countries other
than the US, although this may occur in a less explicit fashion or make use of marginally
distinctive terminology. For example, the South Australia Supreme Court made the following
statement ina 1984 case.

Before admitting the opinion of a witness into evidence as expert testimony, the judge
must consider . . . whether the subject matter of the opinion forms part of a body of
knowledge or experience which is sufficiently organized or recognized to be accepted
as a reliable body of knowledge or experience.

(R v Bonython, 1984: 46, emphasis added)

Inreference to English law, Cross and Tapper (1995: 558, emphasis added) state that evidence
should be admitted into court ‘so long as a field is sufficiently well-established to pass the
ordinary tests of relevance and reliability’. Recent legislation extending to the whole of the
UK states that the definition of mental impairment includes ‘an impairment resulting from or
consisting of a mental illness only if the illness is a clinically well-recognised illness’
(Disability Discrimination Act 1995, schedule 1, para 1(1), emphasis added).Although
slightly different terms are being employed across these examples, the general intention
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behind them is to establish the reliability of the evidence by referring to its acceptance within
its scientific field. Despite the attempts of some legal commentators to differentiate between
such terms (e.g. Gless, 1995), there is little difference between the meanings of ‘general
acceptance’, ‘general recognition’, ‘sufficiently well-established’, ‘well-founded’, and
‘sufficiently organized’.

Problems with the general acceptance standard have for a long time been debated. As the
margins of scientific knowledge expanded, confusion grew over the boundaries that
demarcated expert knowledge from everyday experience. Did normal human behaviour
require specialist explanation; why was common sense not sufficient? There was
disagreement in the courts regarding which levels of scientific study required to be generally
accepted — a theory? a technique? scientists’ conclusions? all of these? What if there was
disagreement at some of these levels but not others? And how was general acceptance of any
of them to be demonstrated?

Problems such as these resulted in increasing confusion and disagreement regarding the
use of the general acceptance test. There was an attempt to address this confusion when
codification of the US Federal Rules of Evidence occurred in 1975. The Rules attempted to
take a more liberal stance toward the admission of expert testimony, but unfortunately they
did not explicitly address the general acceptance standard and so the confusion continued. In
1993 the matter was resolved to some extent in the US Supreme Court decision in the case of
Daubert v Merrell Dow Pharmaceuticals, a case brought by the families of two children,
Jason Daubert and Eric Schuller, who had been born with birth defects. They believed the
defects had been caused by the mothers’ ingestion of the anti-nausea drug Bendectin, which
had been prescribed to them during pregnancy. Merrell Dow Pharmaceuticals was the
manufacturer of the drug. Both parties relied heavily on expert testimony, although it was
based on very different kinds of evidence. The pharmaceutical company relied on
epidemiological evidence (i.e. human statistical evidence) which showed that no studies had
demonstrated a statistically significant association between Bendectin and birth defects.
Against this, the plaintiffs offered expert testimony based on test-tube and live animal studies
exposing a link between Bendectin and birth defects. They also arranged for re-analysis of
previously published epidemiological studies. At the District Court level, judgement had
been granted in favour of the company on several grounds, including the findings that
epidemiological studies were the most reliable evidence of causation of birth defects, that
test-tube and live animal studies were not based on epidemiological studies, and that the re-
analyses carried out had not been published or subjected to peer review.

On appeal to the Supreme Court, the specific question for determination was the
appropriate standard for admitting expert scientific testimony in a federal trial. In responding
to this question the court issued a set of four guidelines:

1 Isthetheory or technique at issue testable, or has it been tested?
2 Hasthe theory or technique been subjected to peer review and publication?
3 Inthe case of a particular technique, what is the known or potential rate of error?
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4 What is the degree of general acceptance in the scientific community of the theory or
technique?

The court stated clearly that general acceptance should no longer be seen as the sole standard
for admissibility. These new guidelines were envisioned as being more appropriate for
making contemporary determinations about whether or not to admit scientific evidence. They
were intended to provide a clearer and better framework within which judges could perform
a gate-keeping role. It was recognised that on occasion the exercise of their discretion might
‘prevent the jury from learning of authentic insights and innovations’ but that was regarded
as inevitable in the execution of a trial applying rules of evidence ‘designed not for the
exhaustive search for cosmic understanding but for the particularized resolution of legal
disputes’ (Daubert, 1993: 485). The Daubert guidelines have thus come to be regarded as a
new standard for evaluating expert testimony.

The momentous nature of this decision can be seen in that it has already begun influencing
the legal community beyond the US. Reference to the decision has been made in literature and
textbooks published for consumption in England (Cross and Tapper, 1995; Imwinkelried,
1995; Pizzi, 1995; Uglow, 1997), Australia (Freckleton, 1994), and Canada (Roberts, 1998).
Appeal courts in several of these countries are reported to have invited presentations on the
implications of Daubert from informed academics (Richardson and Ginsburg, 1998: 266).

However, there was from the beginning also heated debate about the extent to which the
guidelines could accomplish their aim. Imwinkelried (1995), Gless (1995) and Goodman-
Delahunty and Foote (1995) were among those who held the view that the guidelines would
result not in flexibility but in greater restriction, while other scholars (e.g. Zonana, 1994;
Feldman, 1995; Pizzi, 1995) feared that the guidelines were not yet strong enough. Even two
of the Supreme Court Justices, in their dissent from a portion of the judgement, regretted that
the generality of the guidelines detracted from their value as ‘they are not applied to deciding
whether or not particular testimony was or was not admissible, and therefore they tend to be
not only general, but vague and abstract’ (Daubert, 1993: 486). In practice, since 1993, the
Daubert standards have been rejected by many state courts (which are not obliged to follow
federal precedents), in favour of the old Frye standard, due to its stricter demands upon
scientific evidence (for review, see Penrod, Fulero, and Cutler, 1995). In 1997, the Supreme
Court was again required to rule upon the gate-keeping role of the trial court judge, in the case
of General Electric Co. et al. v Joiner, where the justices’ discussion focused on the
distinction (or lack thereof) between scientific methods and conclusions. Thus, it is clear that
Dauberthasnotsettled the debate over admissibility of scientific evidence. What the decision
has re-confirmed is the importance that courts place on scientific methods and reliability, and
the key role that general acceptance continues to play in evaluating those qualities.

The pressure placed on psychology by this state of affairs is obvious. If it wishes to
maintain its status as a science (a desire about which there can be little question), then the
evidence it produces in the courtroom will need, at the minimum, to meet the standard of
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general acceptance. The Daubert criteria impose additional expectations upon it: that its
theories and conclusions will be testable (i.e. falsifiable), that they will have been subjected
to peer review, and that the error rates of psychological assessments be determinable. These
are not necessarily problems, however. Psychology has always endorsed the need for peer
review, and findings are notreally regarded as reliable or valid until they have been replicated
and drawn support from a fair proportion of the professional community. The testing and
falsification of hypotheses are integral to the empirical methods of psychology. Thus,
psychology is arguably well placed to meet the Daubert standards.

‘We would contend, however, that problems do exist—ones of a deeper, more philosophical
nature. A primary one is that the conservative model of science contained within the concept
of general acceptance and within the Daubert guidelines discourages reflection: reflection
about the epistemological assumptions of psychology’s theories and methods, about the
political and social consequences of those assumptions, and about the nature of psychology’s
interaction with the law. Rather than promoting debate about these important issues,
decisions about admissibility criteria in cases such as Daubert encourage psychologists to
endorse the prescribed model of science even more enthusiastically than they might do
otherwise, precisely because fulfilling it accords them greater status.

Indeed, those psychologists most invested in promoting psychology within the courtroom
have been particularly active in discussing how the discipline can meet established
admissibility criteria. For example, Penrod and colleagues advise that to maximise the
acceptability of eyewitness evidence

[e]xperimental psychologists should be able, and increasingly will be called upon, to
talk authoritatively about the role of basic scientific concepts and practices [including]
empiricism, the operationalization of independent and dependent variables, objectivity,
theory development and testing, the use of null hypotheses and tests of statistical
significance, notions of reliability and variability, the importance of experimental
control, internal validity and rival hypotheses, and external validity.

(Penrod, Fulero, and Cutler, 1995: 245)

Psychologists preparing to give expert testimony on psychological injuries in cases of
employment discrimination were recently apprised that

the Daubert standards . . . will require the psychologist to articulate a strong scientific
basis for the conclusions reached about the client. . . . It may be helpful . . . to assess
whether [a theory] is ‘time tested’; however, the absence of consensus in the scientific
community alone will not serve as a bar to the admission of the proffered testimony if
other indicia of reliability and trustworthiness are present to establish the element of
falsifiability.

(Goodman-Delahunty and Foote, 1995: 198)
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In his examination of the probative value of psychometric evidence (i.e. tests that measure
mental abilities and psychological states), Marlowe counsels that

[tlhe Daubert case has elevated ‘good’ science to a threshold evidentiary standard,
mandating judges and forensic experts to understand, evaluate and apply scientific
reasoning to proffered evidence. This explicit coupling of evidence law to the Scientific
Method and Empiricism necessitates the further development and refinement of a
hybrid evidentiary vocabulary. The constructs contained in this vocabulary must. . .
educate the courts on the principles and techniques of science.

(Marlowe, 1995: 226)

Thus, the result of decisions such as Daubert is to make it even less likely that psychology
will reflect critically upon its basis as a science. It cannot afford to query the criteria that have
been suggested by law for evaluating the reliability of evidence, for if it fails to achieve any
of'the established criteria, then psychology sacrifices that which it holds most dear: its status
as ascience. The consequences of this reluctance are an issue to which we will return shortly.

Helpfulness

The other primary principle used in making decisions about admissibility is helpfulness. This
principle states that evidence presented in court must be more than ‘common-sense’
knowledge. It must assist the deliberations of a judge or jury by adding to the knowledge that
they already possess. The English Turner rule is an excellent example of this standard. This
rule emerged in the case of R v Turner (1975), in which Turner was charged with the murder
ofhis girlfriend, whom he admitted killing with a hammer. She had informed him that she was
pregnant by another man, and he argued that this admission had provoked him into violent
action. He wished to submit psychiatric evidence that supported this claim. Relying on the
precedent of Folkes v Chadd, a 1782 case, the Court of Appeal famously confirmed that

[a]nexpert’s opinion is admissible to furnish the court with scientific information which
is likely to be outside the experience and knowledge of a judge or jury. If on the proven
facts ajudge or jury can form their own conclusions without help, then the opinion of an
expert is unnecessary. In such a case if it is given dressed up in scientific jargon it may
make judgment more difficult. The fact that an expert witness has impressive
qualifications does not by that fact alone make his opinion on matters of human nature .
.. more helpful than the jurors themselves; but there is a danger that they may think it
does.

(RV Turner, 1975: 841)

In short, the Turner rule, as it has come to be known, contends that judges and jurors will be
able to appreciate the nuances of human behaviour without the help of expert opinion, due to
their own life experiences and common sense.
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This rule has been extensively criticised but remains relatively intact today in all three
jurisdictions in the UK (England and Wales, Scotland, and Northern Ireland). Although the
judgement was expressly concerned with psychiatric evidence, the rule applies to all
psychological evidence. Critics have attacked the assumptions about common sense on
which the rule was founded. For example, Colman and Mackay (1993) describe a range of
behavioural phenomena, such as obedience to authority, group polarisation, cognitive
dissonance, and bystander apathy, for which studies have demonstrated the fallacy of treating
human behaviour as ‘transparent’. Empirical research has revealed the extent to which people
behave in ways counter-intuitive to common sense predictions. Colman and Mackay (1993:
48-49) claim that ‘“ordinary, reasonable men and women” have a systematically biased
understanding of normal human behaviour’, leading them to conclude that ‘this leaves the
Turner rule without any discernible justification or force’.

The UK emphasis on helpfulness is mirrored in the US in the Federal Rules of Evidence
(1975). Rule 702 states that expert testimony should be permitted in any case where it will
‘assist the trier of fact to understand the evidence or to determine a fact in issue’. Rule 402
provides that ‘all relevant evidence is admissible’ except where prohibited elsewhere in the
Rules. The emphasis is therefore on helpfulness; unless there is good reason to exclude it,
there is a presumption in favour of admitting evidence. This has contributed to the evolution
ofapermissive regime in the US, where the inclination has been to admit, rather than exclude,
evidence. It was just such indulgence that gave rise to the concerns about junk science that
culminated in the Daubert decision.

Like the Turner rule, the Federal Rules on helpfulness have been subjected to criticism. In
particular, critics charge that law’s resistance to expert psychological testimony is based less
on concerns about the nature of helpfulness than on beliefs about its status as the gate-keeper
of knowledge. According to Jones (1994: 122), the struggle is ‘less to do with an ideological
preference for the ordinary layperson and more to do with professional power struggles
between the judiciary and persons who have special knowledge’. Alldridge (1994: 138) adds
that it is law’s reluctance to confer authority on certain types of science that has contributed
to the ‘pecking order of respectability” among the sciences, with the ‘hard sciences’ residing
at the top. From these viewpoints, conflicts between law and psychology are not pragmatic
ones, as the notion of helpfulness implies, but epistemologically based. Which areas of
knowledge command expert status? Who should have control of that knowledge? The
‘pecking order’ amongst the sciences is thus a reflection of wider academic and political
disputes, swathed in notions about objectivity, reliability, falsifiability, and all the other
indicators of scientific merit.

The helpfulness of expert testimony is not always evaluated by giving attention to its
content. The credentials of the expert also frequently play akey role. By emphasising the title,
professional training, years of service, and professional reputation of an expert, it can be
demonstrated that the expert indeed possesses specialist knowledge. Technically, according
to Rule 702 ofthe US Federal Rules, anyone with the relevant ‘knowledge, skill, experience,
training, or education’ is qualified to serve as an expert witness. Testimony from real-estate
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agents, narcotics officers, foreign-language specialists, and counsellors has occasionally
been accepted on this basis in US courtrooms (Giannelli, 1980). A leading UK text states,
similarly, that the two qualities most important in establishing expert status in the UK are (a)
possession of specialist knowledge and (b) ability to ‘use that knowledge by virtue of training
and/or experience in that field” (Hodgkinson, 1990: 11). Thus, in theory, anyone with
specialist training or experience could serve as an expert witness.

In practice, however, the reality is somewhat different. This is particularly true for
psychological evidence, where evidence of the sciences’ pecking order emerges once again.
When hearing expert evidence, courts prefer that it be presented by those who can
demonstrate an established research background, complete with peer-reviewed publications.
Traditionally it has been established experimentalists, researchers, and academics who have
been most successful in having such testimony admitted into court. During the last two
decades, clinical psychologists working as practitioners have begun to perform more often in
an expert capacity, in concert with the increased willingness to admit expert testimony. This
trend has highlighted tensions within psychology, with experimentalists criticising their
clinical colleagues for encouraging the admission of non-empirically-grounded ‘junk
science’ into the courtroom. Margaret Hagen (1997), professor of psychology at Boston
University, recently published a book entitled Whores of the Court: The Fraud of Psychiatric
Testimony and the Rape of American Justice, in which she attacked the ‘forensic mental
health professionals and self-styled pyschoexperts’ who produce ‘psychobabble’ about
trauma and abuse and rely on ‘anti-scientific intuition’ in making diagnoses (Kassin, 1998:
321-322). Randolph Jonakait contributed a key paper to the first volume of the influential
journal Shepard’s Expert and Scientific Evidence (1994), in which he argued that
psychotherapists’ techniques are subjective and their testimony no more than personal
opinion, so he recommended that practising psychotherapists not be permitted to provide
expert testimony unless it is based on scientific methodology. Richardson and Ginsburg
worry about the scientific validity of much psychological syndrome evidence, going ‘so far’
as to ‘even suggest that political and popular opinion about certain issues can influence
decisions to admit allegedly scientific evidence’ (Richardson and Ginsburg, 1998: 268,
emphasis added). Such criticisms resonate well with the expectations of Frye and Daubert,
making it seem that decisions about admissibility and exclusion are largely a matter of
procedure and definitions. However, critical reflection reveals the extent to which beliefs
about what constitutes expert knowledge, ‘real science’, and ‘junk science’ underlie such
decisions, and as greater use is made of expert testimony, such beliefs take on a more powerful
role. One consequence is that, within psychology, old rifts between experimentalists and non-
experimentalists re-emerge with renewed vigour.

Thus, it is clear that the notion of helpfulness is not based simply on pragmatic matters.
Like reliability, assumptions are harboured about what counts as knowledge and who counts
as an expert. Discussion of these two key principles, in the academic literature or in the
courtroom, rarely highlights the epistemological nature of these concerns.Instead, the focus
is placed on how reliability and helpfulness can be assessed and demonstrated. Disregard of
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more fundamental philosophical issues helps to maintain the image of law and psychology as
objective, neutral institutions. Once epistemological suppositions are revealed, it becomes
intellectually (and even morally) necessary to explore their consequences. What results flow
from their collaboration? In the final section of this chapter, we will consider briefly some of
the problematic consequences, which have tended to be overlooked in the psycholegal
literature despite their far-reaching implications.

Critique of the explicit relation

These principles which govern the admissibility of scientific evidence — general acceptance,
Daubert guidelines, Turner rule, Rules 702 and 402, expert credentials, reliability,
helpfulness — are examples of the formal ways in which the law—science relationship is
regulated. They constitute the official, overt, explicit relation between psychology and law in
the courtroom. Although they are applicable to all scientific evidence, such rules are
particularly important when it comes to information about human behaviour, because this is
an area which law has traditionally regarded as its own area of expertise. The historical
distrust between psychology and law still casts its shadow. Their ‘marriage’ has been
described as an ‘uneasy’ one; their state as ‘bedfellows’ has ‘not always been happy’
(Farrington, 1997: viii). While considerable progress has been made towards harmony, there
remains scepticism about the degree to which close collaboration can or should occur. The
persistence of the Turner rule exemplifies law’s suspicion of other disciplines ‘muscling in’
on its patch. For their part, psychologists are ‘appalled when lawyers continue to ignore what
the psychologists consider good empirical research results and, consequently fail to resolve
issues in law’ (Kapardis, 1997: 14).

However, the two disciplines derive mutual benefit from their interaction. As Jasanoff
(1995:42) observes, ‘[t]he legal system has long looked to science as an indispensable ally in
the shared project of truth-finding’, and what better than a scientific psychology to augment
law’s understanding of human behaviour? Psychology, on the other hand, has a new domain
in which to test its theories and develop new ones. Psychologists can feel proud that their
findings are being used to contribute to societal goals and enforce justice. Best of all,
psychology achieves status, for in accepting psychology into the courtroom, law tacitly
affirms that the discipline has matured sufficiently to be acknowledged as a science. Thus, the
partnership has become secure and productive; there is a general aura of excitement and
confidence. ‘The era of [psychologists’ and lawyers’] most productive relationships built on
mutual respect and realistic idealism may be only just beginning’ (Judge Wald, 1982, cited in
Blau, 1984: 6).

Ultimately though, despite the appearance of mutuality, science comes to law on law's
terms. While science can propose who might be considered an expert, it is law that has the
final say. It is law that decides whether an expert’s testimony will be heard in the domain of
the courtroom, and it is law that decides whether that testimony will eventually be accepted
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or discarded. Psychology can recommend, but law is the final arbiter.It is perhaps therefore
timely to reflect on some of the problematic aspects of the psychology—law partnership,
before being engulfed in the wave of enthusiasm. There are at least three reservations that can
be identified: (1) the particular model of science endorsed by admissibility rules; (2) the
infallibility of the peer review system; and (3) the discouragement of disciplinary self-
reflection. It is useful to consider briefly each of these broad critiques, for they provide a
framework within which our more specific critique concerning the implicit relation can be
made in the next chapter.

1 Admissibility rules tend to endorse a particular model of science

Whenever jurisdictions use the notion of general acceptance to help them judge reliability of
evidence, they are endorsing one of several possible epistemological models of science.
General acceptance implies that knowledge which has been endorsed by the wider scientific
community is better than knowledge which has not. However, this reasoning makes the
crucial mistake of equating validity with popularity. If an idea is generally accepted, that is
because it is acceptable. It is popular. This does not provide guarantees about the accuracy or
validity of the claim.

General acceptance does provide a type of safety valve. It increases the likelihood that the
techniques and findings which survive the process of professional scrutiny meet some
methodological standards (but it must be kept in mind that these standards may in themselves
be problematic). Elements (but only some elements) of the methodology and approach will
have been considered by reviewers and by the wider field. Alternative interpretations of
findings may (or may not) have been generated by the work. Unknown, risky, and extreme (as
well as unusual, insightful, and unpopular) ideas are likely to have been ‘weeded out’.
Overall, general acceptance offers the safeguard of ‘organized skepticism’ (Merton, 1973).
Scepticism is not always a useful tool, however, and science applies this doubt to only some
aspects of its practice. General acceptance provides no guarantees of truth or certainty or
‘good science’. The tacit assumption on which it is based — that accepted science is ‘better’ —
is a false one. In Dan Tarlock’s (1996: 13) words, it ‘revives the false dichotomy between
“good” and “bad” science’. The law is nervous about ‘new’ science because it is seen as risky.
‘0Old’ accepted knowledge is seen as safer. However, as Tarlock tries to make clear, this is an
inaccurate model of knowledge production. ‘For better or for worse, knowledge is contingent
and experimental. Thus, new science is not good or bad: itis just science’ (Tarlock, 1996: 16).

Just as scientists’ ‘organised scepticism’ can be used to guard against ‘junk’ claims, it can
keep scientists wedded too long to ideas, as illustrated by those theories and techniques that
have achieved general acceptance for some time but which have later lost support or been
proven inaccurate. Bloodletting, leeching, and the use of purgatives for psychological
disturbances represented the height of generally accepted medical science during the
Victorian period (Showalter, 1997).The Greiss test, developed to detect nitroglycerine on the
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hands of persons suspected of handling bombs, was crucial in the 1975 convictions in
England of the ‘Birmingham Six’, who maintained their innocence until 1991, when they
were finally released from prison because the reliability of the test had been called into
question (Maguire and others, 1992). DNA tests, regarded for the last 15 years as producing
indisputable proof of a person’s identity, are now regarded as potentially so unreliable that
some defence lawyers have quipped that the acronym should stand for ‘Do Not Accept’
(Farrington, 1993). These randomly chosen examples could be used to argue that since
science eventually moved beyond these views, it proves that science does progress toward
more accurate, ‘better’ knowledge. However, this can only be claimed with the benefit of
hindsight. The point is that the ‘objective accuracy’ of contemporary knowledge is
impossible to judge. Unfortunately, but crucially, it is on the basis of contemporary
knowledge that legal and medical decisions must be made, and these hold very real
consequences for the lives of the men and women affected by them.

The term ‘general acceptance’ originated within law, but it is an accurate way to
characterise the approach to knowledge which scientists themselves employ. The general
acceptance model is analogous to what Rorty (1980) has labelled the ‘up the mountain’
account of scientific progress. Although scientists may accept that they do not currently know
what is true, they believe that scientific testing allows them to progress steadily towards that
truth. That which is generally accepted at present may later (i.e. with hindsight) turn out to be
inaccurate, but it is the closest that a field comes to truth at the moment. Therefore, it is
regarded as ‘good enough’ because it lies on the path to truth. Loftus and Monahan (1980:
281) capture this account of scientific progress perfectly when they describe it in the
following terms in a paper entitled Trial by data: psychological research as legal evidence.

The truth is like a mountain, there for all to see. Research is the guide to help us avoid the
slippery slopes and the passages that lead nowhere. Benefiting from the work of
previous climbers, we reach the summit and all rejoice. Nobody loses when the truth is
scaled.

Although Loftus and Monahan (1980: 281) consider this an ‘idealized perspective’, it is this
image that, surreptitiously but powerfully, guides the empirical research programmes of
psychologists.”

The problem with the ‘up-the-mountain’, general acceptance model of truth is that it
assumes all knowledge has an equal chance of being discovered. It fails to take into account
the factors that influence research in pragmatic and theoretical ways: research funding,
publication practices, political preferences, social values, and economic forces. These factors
are not external to science’s knowledge; they are the factors which constitute thatknowledge.
The scientists’ site on the mountain cannot be separated from the route they took to get there.
Had they taken an alternative route — endorsed a different set of funding practices,
methodological expectations, research questions, societal values — they might have been led
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to a very different, but perhaps equally ‘accurate’, site. In choosing their current path, they
may also have unknowingly by-passed more useful or important sites.Most scientists who
offer their disciplinary knowledge to law are doing so with a sense of faith in its reliability and
accuracy. [tis a genuine offer, notaruse of some sort. The trouble is that it is amisplaced faith,
for in real-life practice science does not operate in the way its mythology says it does. Kuhn
(1970), Koch (1981), and Kessen (1990) have each chided those who continue to adopt a
positivistic stance with science and psychology, urging them to see that the accumulation of
ideas does not render the field closer to truth, but rather represents shifting ideas that are
formulated, refined, and revised.

Thus, scientists’ current position on the mountain is not inherently ‘better’ than other sites
simply because it is the position they presently occupy. The value of their position can only
be assessed in a wider context and against other markers. The use of general acceptance as an
admissibility criterion, either on its own or as one of several criteria, discourages — and
relieves — scientists from developing any alternative epistemological compass with which to
navigate the wilderness of knowledge they wish to explore. Indeed, general acceptance
allows those who do try to encourage the field in undertaking that development to be more
easily marginalised — in the figurative sense, pushed off the side of the mountain.

2 The peer review system cannot provide what is expected of it

The peer review process is regarded as the cornerstone of the general acceptance model.
Subjecting findings to the system of peer review is presumed to strengthen their reliability
and validity, for unorthodox or unreliable theories and techniques will be discarded. It is by
this process that scientists police their boundaries, judging which research findings will be
published and in which journals, determining which research applications will be funded, and
exerting considerable influence over knowledge production and dissemination in general. As
Jasanoff (1995: 95) observes, ‘the scientific community often presents peer review to courts
and othersocial institutions as a fail-safe process for evaluating the merits of science’. It is not.

One of the problems with reliance on the peer review system is the belief that it operates
fairly and neutrally. Unfortunately, the practice often does not live up to the theory. Empirical
studies confirm that reviewers tend to reject manuscripts not because the methodology is
flawed but because the findings or the authors’ interpretation disagree with the reviewer’s
own theoretical perspective (Mahoney, 1977). Publication is biased toward studies that
produce a particular kind of finding: differences, rather than similarities, between groups
under study (see Sommer, 1987, for review). Research conducted at high-ranking institutions
is more likely to be accepted than is work from low-ranking institutions, regardless of the
actual quality of the research (Peters and Ceci, 1982). Journal editors acknowledge that the
work of established researchers may be published at the expense of less well-known, but
equally competent, people (Alexander, Coleman, and Schauer, 1995). Men’s contributions to
the scientific literature are still rated more positively by reviewers (of research grants) than
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women’s, with women having to produce as much as 250% more work to be regarded as
equally meritorious (Wenneras and Wold, 1997).

A particularly good illustration of the problems caused by relying on the peer review
system to produce accurate, balanced sets of findings can be found in Ruth Bleier’s (1988)
attempt to publish work on brain structure. (See also Spanier, 1995: 74-76, for an account of
Bleier’s story.) In 1982, the respected journal Science had published an article by DeLacoste-
Utamsing and Holloway showing that the corpus callosum (a set of nerve fibres linking the
two halves of the brain) was larger in females than in males. Bleier identified a number of
significant flaws with the study, including a sample size too small to provide reliable results
(14 people), unclear methodology in obtaining the sample, and fallacious assumptions as a
basis for interpreting the data. Indeed, one of the authors later reported that he had ‘felt
horrible’ about the small sample, but that his team had felt that the data were ‘so intriguing we
decided to publish. I didn’t think it was premature at all’ (San Francisco Examiner, 22
February 1987, quoted in Bleier, 1988: 193). Bleier and others replicated this work, using
more valid procedures, but all of their studies failed to reveal any sex-related differences.
Science, however, refused to publish Bleier’s findings. The journal also refused to publish a
review article by Bleier, in which she identified errors in methodology and interpretation in
several areas of sex-differences research. As she recounted subsequently, one of the

reviewers had recommended against publication, arguing that

[w]hile many of Bleier’s points are valid, she tends to err in the opposite direction from
the researchers whose results and conclusions she criticizes. While Bleier states . . . that
she does not ‘deny the possibility of biologically based structural or functional
differences in the brain between women and men’, she argues very strongly for the
predominant role of environmental influences.

(Bleier, 1988: 191)

Thus, the reviewer accepted that many of Bleier’s criticisms were valid and that the authors
of'the original paper might perhaps have erred. However, because the reviewer believed that
Bleierhad also erred in her theoretical arguments (that is, the reviewer disagreed with Bleier’s
interpretations), publication of her work was not supported. Her ‘mistake’ was deemed less
valid or justifiable than the mistakes of the scientists whose work had already been published
in Science.

These kinds of failings are a problem because the notions of peer review, admissibility,
objectivity, validity, and reliability become rather interchangeable in scientific and legal
discourse. If something has been published in a scientific journal or included in a diagnostic
manual, it seems it must be true — or at least true ‘enough’. At least one District Court judge
has been willing to observe that ‘peer review [has become] something of a catch-phrase for
admissibility” (Feldman, 1995: 795).This view exists despite judicial comment in Daubert
(1993: 483) that publication should not be regarded as a ‘sine qua non of admissibility’ and
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acknowledgements that the practice of peer review may ‘sometimes function imperfectly’
(Gellatly, 1997). That the system has been shown to be routinely subject to problems that
some consider ‘pernicious and counterproductive’ (Mahoney, 1977: 173) has not decreased
the faith that scientists place in it and the power that law accords it.

We are not advocating the dissolution of the peer review system. If performed thoughtfully,
it unquestionably serves an important and useful function, ensuring that at least some degree
of quality control operates within the scientific disciplines. The general quality of published
material is significantly enhanced as a result of referees’ and editors’ observations. The point
is that that quality control is not absolute. Like all regulatory systems, peer review is
constrained. It is dependent on the views of those who designed it and those who maintain it;
published literature reflects the beliefs of those individuals concerning what should be
allowed in and whatkept out. Itis not simply a matter of tightening up or modifying the system
to get it to work ‘properly’, as some have suggested (Richardson and Ginsburg, 1998). The
peer review system, in any form, will be subject to limitations, for this is an inherent aspect of
all forms of knowledge production. The extent of one’s dissatisfaction with those limitations
will, of course, depend on one’s concerns about the consequences that derive from them.

3 Disciplinary self-reflection is discouraged

We have already seen how decisions about the admission of expert knowledge into the
courtroom are inherently epistemological choices. Beliefs about what ‘counts’ as scientific
knowledge and who ‘counts’ as an expert constitute the basis on which such decisions are
made. Disciplines resist examination of these epistemological assumptions, and that
resistance is fortified through regulatory mechanisms such as peer review and research
funding. One of the problematic aspects of the explicit relation is that it reinforces this
resistance even further, for if another discipline endorses the mainstream position, it is easier
to ignore or discredit challenges to it. Law and psychology do exactly this for one another:
reinforce the other’s mainstream position, thereby decreasing the likelihood that either will
engage in disciplinary self-reflection. Theorists who seek to represent human experience in
non-traditional ways, including feminists wishing to reformulate understanding of women’s
experience, will be among those marginalised by such exclusionary practices.

Iflaw trusts psychology’s peer review system, why should psychology be concerned about
it? If psychology is willing to try to meet the admissibility standards set by law, what call is
there for law to re-examine them? If the legitimacy of either discipline’s perspective is
accepted by the other, why is there a need to listen to the disgruntled few who disagree?
Evidence of such resistance can be seen in the comments of psychologists and lawyers to their
colleagues. For example, Kassin, Ellsworth, and Smith (1989: 1095), well-known
researchers in eyewitness phenomena, suggest that ‘only those psychologists with a record of
publications should be counted as part of the relevant scientific community’ called upon to
explain eyewitness phenomena.Jonakait (1994: 449), a legal commentator whose work on
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evidence and forensic science has been very persuasive for practising judges in the US (e.g.
Gless, 1995), argues vigorously that syndrome evidence does not constitute the kind of
psychology that should be admitted into courtrooms because it tends not to be ‘based on
testable propositions that have been rigorously tested through investigations containing
appropriate controls’. More generally, Harry Edwards (1992: 47), a US Circuit Court judge,
maintains that legal scholarship is useless unless it has ‘direct utility for practitioners, judges,
administrators, or legislators’, and he praises the ‘heroic battle’ that is being waged by some
against the ‘legal nihilism’ of critical legal studies.

In arguing that expert or scholarly knowledge should fit a particular mould, these authors
disclose their preference. The fact that they have a preference is not problematic; of course
choices will be made about which professionals and which knowledge should represent a
field. The issue here is the content of that preference. Kassin, Jonakait, and Edwards advocate
a very conservative position; their preference fits mainstream models of scientific and legal
knowledge. While they may have considered what it is they gain by excluding evidence that
does not meet ‘established standards’, they do not seem to have considered what it is they also
lose. Our concern is that the recommendations of these authors increase the likelihood that
others will also fail to engage in that reflection.

It is not just in regard to psychological and syndrome evidence that such limited vision
exists. Tarlock (1996) highlights a similar situation in the field of environmental regulation
in the US. Legal decisions concerning the release of toxic substances into the environment,
public health, and biodiversity protection are now, like those concerning other sciences,
subject to the Daubert guidelines (at least at the Federal level). Tarlock argues that these are
inappropriate and irresponsible standards for environmental regulation. Decisions about the
environment must often be made under extreme conditions of uncertainty. Waiting until
conclusive evidence of harm (i.e. generally accepted evidence) has been collected carries
serious and possibly irreparable risks. Moreover, many of the problems in environmental
regulation cannot be addressed through testing falsifiable hypotheses; rather, conclusions
must be drawn from site-specific work conducted to support particular regulatory
programmes. Tarlock argues that responsibility for harm should be conceived as a continuum,
with standards of proof adjusted to take account of public-health risks.

A case can be made that the standard of proof should be even less for public health-based
regulation. In contrast to criminal and civil liability, regulatory liability is a form of tax
imposed on those who directly profit from harmful activities which is then partially
spread to larger segments of the population in the form of higher product prices.
(Tarlock, 1996: 14)

The narrowly constructed Daubert guidelines are entirely ineffective in producing the

flexible scientific framework that is needed for reasoning about the issues involved in
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environmental regulation. Indeed, Tarlock fears the judgement ‘may make it more difficult
to protect legitimate public health and biodiversity objectives’ (Tarlock, 1996: 11).

The result of formalised links between law and science is that there is both less impetus and
less scope to question the basis of knowledge. Attention has already been drawn to the way in
which the need for ‘alternative’ forms of knowledge seems to decrease when that knowledge
which is already available is widely endorsed. Tarlock’s discussion makes clear that, as the
admission of evidence comes to be more rigidly regulated, non-mainstream forms of
knowledge face even greater impediments in gaining admissibility. These are points also
made by Sheila Jasanoff'in her examination of the interaction of law, science, and technology.

[Clourts are prepared to honor science’s claims of autonomy, but only so long as they do
not conflict with the legal system’s major substantive and procedural interests, including
the law’s own claim to autonomy in finding facts relevant to litigation.

(Jasanoft, 1995: 96)

As long as scientists’ boundaries do not infringe on the territory law sees as its own, there is
no problem. Likewise, as long as a scientist’s methods (and other claims) do not conflict with
the view of science that law has developed, there is no problem. It is when the two elements
are discordant that there is difficulty. As law develops rigid mechanisms with which to
represent and regulate its view of science (developed in concert with some bodies of scientists
but not with others), there is less scope for scientists who do not share that view to make an
argument about why their evidence is nonetheless useful to law. The possibility of such a
dialogue is precluded by the procedures that have been drawn up to police the boundaries,
such as those contained in Daubert. Even if a judge wished to engage with the problem, her/
his decisions would be tied by the existing standards.

The resistance of science and law to pragmatic and epistemological critique has been
discussed at length in the psycholegal literature. However, many critics have tended to focus
on the way in which the disciplines are reluctant, even in their collaboration, to submit to
external critique (e.g. Jasanoff, 1995; Jones, 1994). Neither science nor law wishes to have
its power or its expertise questioned. By erecting boundaries between what they consider to
be ‘their own’ knowledge and that which can be said to ‘belong’ to the other, they protect
themselves from scrutiny. We wish to extend the analyses of the authors by emphasising the
ways in which the science—law collaboration increases resistance to submit to internal
critique. When a discipline’s ownership over a knowledge domain is endorsed ‘from the
outside’, there is less need for the owners themselves to reflect on it. The consequences of
suchneglect, as we will see, are substantial, particularly for those groups whose interests have
been marginalised from the outset.
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Conclusion

This chapter has provided an overview of the explicit relation between psychology and law,
explaining the ways in which it operates via diagnostic categories and admissibility standards
and highlighting the epistemological assumptions on which these processes are based. The
critique we have begun here is abstract, deliberately oriented toward general issues. That is
because the formal rules on which the law—science relationship is based are themselves
intended to be generalist and broad in scope. Such a diffuse analysis does not, however, give
much sense of the real-life consequences that admissibility decisions hold for people’s lives,
especially women’s lives. A primary aim of this project is to illuminate the consequences of
those decisions by bringing a critical perspective to specific areas of the law. Our contention
that there exists an implicit relation between psychology and law could be seen as a particular
kind of critique of the interaction between the two disciplines. In Chapter 3, we wish to frame
that critique theoretically and then go on in subsequent chapters to examine specific domains
for evidence of the more tacit aspects of the disciplines’ coalition.



3  Theimplicit relation

It is high time this whole legend was exploded, because it is not just a myth pure and simple: it
is a political myth.
Elaine Morgan!

Whereas the previous chapter examined the overt connections between psychology and law,
the aim of this chapter is to expose their underlying links. In particular, we will consider the
key characteristics of the implicit relation: the tenet of objectivity, the evaluation of human
behaviour against a male standard, and the tendency to account for behaviour at an
individualistic level. In the course of this exploration, we will touch on the history of
psychology and of law, for without a historical perspective, it is not clear why these particular
characteristics should have come to be so important to each of the disciplines. The theoretical
overview provided by this chapter will establish a framework within which specific
syndromes can be examined in subsequent chapters.

Objectivity
Objectivity in psychology

Psychology is a diverse field, encompassing a variety of specialised areas, including clinical,
personality, developmental, cross-cultural, social, cognitive, neurological, physiological,
organisational, and educational psychology. Because psychology is perceived as relevant to
so many aspects of life, there is a substantial popular market in psychological theories and
information. Bookshops have racks of self-help psychology books, categorised under
headings such as Personal Development, Self-esteem, Mental Health, Well-being, Women’s
Studies, Communication, Assertiveness, Therapy, Counselling, and Sexuality. Psychology
has thus come to be regarded by laypeople as primarily a clinical field, and if asked what
psychologists do, non-psychologists might well answer that ‘they help you get to know
yourself or others better’.

This personalised, therapeutic account of psychology is a perception that many of those
who hold the title ‘psychologist’ would not share, however. This is particularly the case for
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academic, research psychologists. They are much more likely to view psychology as a
science, in which scientific reasoning and methodology are employed in order to better
understand human behaviour and to discover the universal laws that explain it.
Undergraduate textbooks, for example, typically define psychology in their first few pages as
‘the science of the mind’ or ‘the science of behavior’ (Gleitman, Fridlund, and Reisberg,
1999: 1). For Gross (1996: 19), psychology is ‘the scientific study of behaviour and cognitive
processes (or mind or experience)’. More elaborate definitions have also been devised, such
as that offered by Eysenck (1998: 2): ‘Psychology is the science which uses introspective and
behavioural evidence to understand the internal processes which lead people to think and to
behave in the ways they do’. Virtually all textbooks stress the scientific nature of
contemporary psychology.

The kinds of questions that psychology asks are, of course, the ones that have been asked
for centuries: what motivates human behaviour? what explanations can be given for
behaviour? how do we come to understand the world around us? what distinguishes humans
from animals? Such questions were originally the domain of religion, and later philosophy.
Indeed, it is from philosophy that psychology emerged towards the end of the nineteenth
century, when psychologists were seeking more systematic, measurable ways to address
these questions. Wilhelm Wundt’s establishment in 1879 of a scientific laboratory to study
consciousness and perception is celebrated today as the ‘birth’ of psychology. Once questions
about human experience began to be formulated in a way that permitted empirical
investigation, psychology’s rise as a discipline was assured.

It is precisely this uncomplicated, positivistic account of psychology’s history that is
usually taught to psychology undergraduates. The central message imparted by most
textbooks and instructors is that the scientific, empirical methods adopted by psychologists
were naturally better than the introspective approaches adopted by philosophers. Their
techniques ‘lacked objectivity and investigated mental processes that were too vague’ which
resulted in those methods going ‘the way of the dinosaur’ (Santrock, 1996: 5). One gains the
impression that it was inevitable that non-empirical approaches to the study of human
behaviour should become ‘extinct’ as more advanced (i.e. scientific) approaches were
developed. The confident assertions provided by Gleitman and his colleagues capture this
sense particularly well.

Fifty years ago, psychologists tended to be rather defensive about the status of the field
and were perhaps a bit too loud in proclaiming that ‘Psychology is a science!” But by
now there is no need for such defensive proclamations, for that assertion has become a
simple statement of fact. In the last half a century, psychology has assuredly become a
real and vigorously progressive science.

(Gleitman, Fridlund, and Reisberg, 1999: xxiii)

The actual history of psychology is considerably more complex, as many historians have
tried to stress in their discussions of the epistemological debates that took place during the
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early decades of psychology’s growth (e.g. Bohan, 1992; Kessen, 1990; Polkinghorne, 1983).
There has been an anti-positivistic movement operating within psychology since its
establishment, and it was certainly vigorous during the late nineteenth century. Brentano,
Dilthey, Weber, James, and Wundt? were among those who aligned themselves with this
dissenting position, and although there were considerable differences between their
particular viewpoints, the common link between them was their conviction that the study of
human behaviour and experience required methods additional to those employed in the
natural sciences. While quantitative laboratory methods might be useful for studying
physical objects in the world and even the physiological sphere of human functioning, such
methods could not yield insight into the meaning of human experience. These theorists felt
that the newly emerging psychology should be seeking to address questions about the
cognitive, social, emotional, and expressive aspects of life, and they maintained that this
would require the use of alternative hermeneutic, historical, and linguistic methods. In the
end, the ‘anti-positivist position did not carry the day, and the sciences of the human realm
ended up with a methodology grounded in the procedures and logic of the physical sciences’
(Polkinghorne, 1983: 20). While it can be interesting to consider the reasons for this outcome
(e.g. lack of unification within the anti-positivistic movement, the higher status accorded to
scientific subjects), the important point for our discussion here is the consequences of that
outcome. Psychology’s adoption of a positivistic scientific model has generated the kinds of
conceptual and material problems we are addressing in this text. The length of time that these
epistemological debates have been raging within the field, and the extent to which that
controversy has been excised from psychology’s history, is evidence of the significance of the
concerns.

One consequence of the positivistic model’s victory was that objectivity became both
premise and pursuit for psychology. As psychologists began to classify themselves as
scientists, their esteem of objective methods and findings increased. This is not surprising,
given that objectivity is one of the features that discriminates science from less rigorous
disciplines; it is objectivity that transposes knowledge from opinion to fact. Ibanez (1991:
190) describes the transition this way: ‘Scientific Reason has progressively constituted itself
into the ultimate foundation of truth, and.. . . scientific practices have been imposed as the only
social practices legitimately capable of producing truth.” The effect of presumptions about
truth and objectivity can be observed at every level of the scientific enterprise: in the
preference for quantifiable data, in the dependence on decontextualised laboratories, in the
language of passive verbs and third-person pronouns, in the mandatory expulsion of
experimenter subjectivity. In short, standard scientific theories and methods are founded on
the conviction that it is possible to divorce human experience, both the experimenter’s and
the ‘subject’s’, from context. Through that process of decontextualisation and generalisation
lies objectivity, which enables one to discover the ‘truth’ about phenomena in the world,
including human experience.

In short, most (academic) psychologists believe that, because their discipline is scientific,
objectivity exists and operates at some level of their theory and/or practice. There is general
agreement about this point; the disagreement pertains to the level at which such objectivity
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can be found. For some, it lies within the minds of individual scientists. This is the view taken
by John Flavell and his colleagues.

Unlike scientists, children and lay adults often either ignore discrepant evidence or
attend to it in a selective, distorting way. They sometimes adjust evidence to fit their
theories; the processing of evidence is biased toward a favored theory. . . . [In contrast],
scientific thinkers understand, monitor, and direct their own higher-order reasoning.
(Flavell, Miller, and Miller, 1993: 161 and 163)

Annette Karmiloff-Smith and her co-author share the same perspective.

[U]nlike professional scientists, the intuitive scientist [i.e. the layperson] manifests a
major shortcoming known as the self-serving bias. . . . [A]dults and children will distort
information to bring it into line with their own predictions. Lay people fail to show the
objectivity in hypothesis testing that scientific inquiry is purported to adhere to.
(Spencer and Karmiloff-Smith, 1997: 52)

Objectivity is characterised by these authors as residing within scientists themselves. Adults
and children show a ‘bias’ in their reasoning processes that scientists ostensibly do not. This
view endorses the myth of science which maintains that scientists, via some mystical process
(e.g. their training, their individual personality characteristics, or the white coat they don
upon entering the laboratory), are endowed with the ability to step outside the influence of
culture and personal history to obtain an objective view of the phenomena they study.

For others, objectivity lies in the systems of science. Gellatly, for example, challenges
Spencer and Karmiloff-Smith, above, by arguing that

[s]cience achieves objective knowledge not because scientists are privileged with a
special faculty of objective thought but as a result of the institutionalised practices of
information-sharing, peer review, replication, and so on, imperfectly though these may
sometimes function.

(Gellatly, 1997: 58)

Objectivity does exist for Gellatly, although it lies not in the minds of individual scientists but
in the processes of science. He maintains that where ‘mistakes’ occur, the system of science
will ensure that they do not remain. This exemplifies the ‘up the mountain’ model of science
described in Chapter 2. Science is seen as progressing slowly towards an ultimate Truth, and
it is vaguely expected that one day science (and society) will reach a point where the
phenomenon in question will be so well understood that no more questions need be asked
about it. The systems of science are believed to be capable of guiding that progress. Gellatly
acknowledges that sometimes these systems may not operate perfectly, but in theory it is
possible for them to guide the search for Truth.
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For many, objectivity also lies in the language that scientists employ. For example, one of
the authors of this book (Zeedyk) recently received the following comments from a referee
on a paper she had submitted for publication in a professional journal.

The style of writing needs some attention. . . . Writing in the [singular] first person
diminishes the authority of the argument because it makes it seem more like personal
opinion than a scientific argument.

Just as dressing up people in formal clothing increases their authority and importance,
dressing up language in an impressive vocabulary alters its power and influence. Of course,
clothing does not make the person, nor does vocabulary create the content. The fact that they
may appear to do so is a useful tool, for it is that appearance from which the authority stems.
That is why, even in their earliest essays, students of science are taught to use particular forms
of language and why scientists continue to demand such language from their colleagues.
Plural pronouns replace singular pronouns: ‘I’ becomes a more sizeable ‘we’. Passive verbs
replace active ones: ‘it was revealed that. . . . > suggests that the findings were waiting to be
discovered, independent of any actions of the experimenter (Kitzinger, 1990).

And certainly, for almost all scientists, objectivity lies in the pre-eminent tool of science:
the scientific method. As Gleitman and colleagues (1999: A1) explain in their student text,
the essential difference between the way that psychologists and ‘philosophers, novelists,
theologians, and sages of all sorts’ approach the understanding of human behaviour ‘lies in
psychology’s commitment to the scientific method’. Testable hypotheses, systematically
gathered data, and replication are key principles of that method, and while psychology does
utilise a range of designs within which these principles are applied (e.g. correlational,
observational, self-report, and case studies), its most esteemed design is that of the
experiment. The control that that particular design offers over confounding variables,
through random assignment, control conditions, and independent and dependent variables, is
valued highly within the field. This clarifies Santrock’s observation that ‘[s]cience is not
defined by what it investigates but by how it investigates’ (Santrock, 1996: 13, emphasis in
original). He later elaborates: ‘The scientific method is an approach used to discover accurate
information about mind and behavior’ (p. 14, emphasis added). The scientific method is very
simply seen as better and more objective than other methods.

Objectivity is thus simultaneously ‘an act, a goal, and a personal attribute . . . a primary
aspiration for our investigations’ (Morawski, 1994: 73). This bountiful concept has
increasingly come under fire during the second half of the twentieth century with the rise of
postmodernism and critical theory. Within psychology, the movement has been led by
feminist psychologists (e.g. Bohan, 1992; Burman, 1994; Kitzinger, 1991; Morawski, 1994;
P. Nicolson, 1995; Sherif, 1979; Ussher, 1991; Wilson, 1998) and by critical social
psychologists (e.g. Billig, 1987; Gergen, 1985; Prilleltensky, 1989; Shotter and Gergen,
1989; Smith, Harré, and van Langenhove, 1995).They charge that many of the traditional
aims and assumptions of science, including ‘objectivity’, ‘value-neutral facts’, and ‘truth’ are
an impossibility. As a human activity, psychology is infused with the social, cultural and
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moral assumptions of the time period in which it was undertaken. This is true for all forms of
knowledge; content cannot be divorced from context. Each stage of the knowledge
acquisition process is ‘“vulnerable’ to this influence: the questions science chooses to ask, the
experiments society is willing to fund, the conclusions scientists draw from their data. These
are what Prilleltensky (1989) refers to as ‘nonepistemic values’: the sociocultural and
political beliefs that enable a discipline to remain congruent with the dominant social
ideology. Knowledge, including scientific knowledge, can never be de-politicised.

Fundamental to the postmodern project is the challenge it poses to the notion of objectivity.
While this insight has transformed a range of academic disciplines, from English to history
to architecture, science has proven particularly resistant to re-examining the nature of its
knowledge (Harding, 1991; Spanier, 1995; Tuana, 1993). Such reluctance is perhaps
understandable, for once contemplation of the dilemma of objectivity begins in earnest, it is
no longer possible to feel sure about anything, including the way the world is constructed and
the place of one’s self or one’s discipline within it. Such epistemological pandemonium is
particularly jarring for those who believed themselves to be discovering facts and amassing
truth.

Such a reaction is demonstrated, for example, in the comments of Michael Morgan (1996,
1998). He rejects the observations made by critical theorists, arguing that

[t]he real problem [with critiques of positivistic science] is that they reject the notion of
something ‘out there’ which can be studied objectively. . . . I argue that it is potentially
misleading, to both students and the public at large, to invest these methods with the
authority of objective science.

(Morgan, 1998: 488)

Morgan remains resolutely wedded to the view that objectivity exists and that it is superior to
other forms of knowledge. He makes clear that those who dare to question the notion of
objectivity and to challenge accepted methods are unwelcome in the discipline, for they risk
disturbing psychology’s authority and power.

My opinion is that we have to reject postmodernism from scientific psychology, if only
to have a coherent teaching programme. We cannot have one set of lecturers explaining
to students how to study psychology scientifically, and another set of lecturers telling the
same students that when studying people, the methods of science are no use. It won’t
work, and psychology departments won’t work.

(Morgan, 1998: 483)

Morgan is more concerned about the harmony of the curriculum than the effectiveness and
accountability of psychological methods, and he is willing to engage in intellectual autocracy

in order to prevent students and others from reflecting on those issues as well.3
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Such hostility is regrettable, for psychology is particularly well-placed to help science
undertake a critical analysis of objectivity (Koch, 1981). Some commentators have inferred
that the point has been accepted: ‘the controversy is no longer about whether values influence
scientific practice, but rather about zow values are embedded in and shape scientific practice’
(Howard, 1985: 255, emphasis in original). Yet Morgan’s comments, taken in conjunction
with those made by other authors (e.g. Baars, 1984; Kimble, 1989; Rosenzweig, 1991;
Schneider, 1992; Staats, 1991), make clear that that is an overly optimistic view. ‘[T]he
majority of academic psychologists seem not at all bothered by [these] harsh criticisms,
maybe they are not even aware of the existence of the critical currents that attack their most
basic assumptions and methods’ (van Langenhove, 1995: 10). The objective characterisation
of psychology will not change in the near future. The debate is occurring at the fringes of the
discipline; it has affected neither theoretical nor methodological approaches in a substantial
fashion.# Moreover, its status as an (objective) science brings desired rewards, its relationship
with law being an important one. Were psychologists willing to use their knowledge and their
power in a more reflexive manner, that association might be the cause of celebration rather

than unease.

Objectivity in law

Law too has close associations with philosophy, where (Western) debates about the nature of
law, statehood, citizenship, freedom, and justice emanated from early political theory
espoused by Plato and Aristotle. Over the ensuing centuries, a range of theories have been
produced within the field of jurisprudence, the most dominant of which has been the positivist
tradition. Within this school of thought, law is seen as capable of producing truth,
accomplished through the application of logic and objective methods to facts and legal rules.
Law is not regarded as having any essential moral content; rather, laws are viewed as the
product of political authority. The rules and doctrines that are derived within such a system
are intended to provide ‘abstract, universal, objective solutions to social ills’ (Scales, 1986:
1373). The emphasis on generalisability and objectivity illuminate the similarities between
the positivist models of both law and science.

Over the course of the twentieth century, law’s claims to objectivity and truth have come
under substantial criticism. Contemporary jurisprudence is now heavily influenced by the
school of critical legal studies, a broad set of scholarship embracing Marxism,
communitarianism, critical race theory, queer theory, and feminist theory (see Minda, 1995,
for review). While these theoretical approaches differ in important ways, the key
characteristic that unites them is the challenge that they bring to the notion of the autonomous
individual that inhabits liberal ideology. This individual has full citizenship, is capable of
making rational choices, is able to participate fully in economic life, and is believed to behave
in a reasonable, impartial manner. Law ascribes these qualities to its legal subjects and in so
doing creates consistent standards against which behaviour can be measured.
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Of the various schools that fall under the critical legal studies banner, it is feminist theory
that has provided one of the most sustained and searching critique of these assumptions (e.g.
Lacey, 1998; MacKinnon, 1987, 1989; Smart, 1989, 1995; Williams, 1991). Feminist
theorists have deconstructed law’s claims to rationality, neutrality, and objectivity through
identifying the gender biases inherent in those concepts. Behind each of these descriptors lies
a set of dualities: objective/ subjective, rational/irrational, active/passive, reason/emotion.
The ‘desirable’ qualities with which the apparently gender-neutral legal subject is endowed
have been revealed as those that are typically regarded as masculine. ‘Feminine’ qualities
such as subjectivity, irrationality, passivity, and emotionality are shunned in the construction
of the legal subject.

Of these dualities, it is the claim to objectivity that has been most influential in achieving
and maintaining the elite status of law. There are a variety of methods through which law
claims it achieves objectivity. First, there is the process of rule-making and rule-application.
The creation and operation of a body of rules is a primary means by which the law asserts its
objectivity. A legal system that is to have any efficacy and integrity must, it seems, have a
body of easily discernible and applicable rules. They are usually written down, accessible to
any person who wishes to understand the codes of behaviour acceptable to a society, and
easily internalised by citizens, who can behave according to the publicised rules. Rules
provide a framework within which consistency and apparent equity can be pursued, thereby
creating further public support for and confidence in the rule of law.

Another means by which objectivity is fostered is in the premium that law places on
tangible, physical evidence. Evidence which can be measured quantitatively and recorded
using replicable techniques is regarded as ‘best’ evidence. Narrative accounts and subjective
impressions are much less favourable, because they are vague and more difficult to assess.
Indeed, physical evidence is commonly referred to as ‘real’ or ‘objective’ evidence,
signifying that other types of evidence are less real and certainly less reliable. The rules of
evidence entrench this view, classifying expert testimony on physical injury as ‘factual
evidence’ and expert testimony on psychological injury as ‘opinion evidence’. By confining
information about psychological harm to the realm of ‘opinion’, the inherent and
unfavourable subjectivity of the evidence is highlighted. This reconfirms the superiority of
tangible, objective evidence.

Perhaps the most fundamental mechanism through which law maintains its search for
objectivity is in the standards against which it measures behaviour. Very often law evaluates
the behaviour ofa person by reference to what it believes a ‘reasonable man’ would have done
under similar circumstances. This fictional person features in both legislation and in caselaw,
covering topics ranging from murder to employment conditions. A single, objective standard
of’behaviour is thus devised, against which the conduct of all other parties can be judged. On
the rare occasions when the standard of an ordinary reasonable man has been deemed
inappropriate (e.g. R v Lavallee, 1990; R v Morhall, 1995), an alternative standard has been
identified against which the behaviour of the person in question can still be evaluated.
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Law’s attachment to objectivity is thought by many lawyers (and laypeople) to be entirely
appropriate, given that this quality is perceived to be necessary in the pursuit of certainty and
fairness (Minda, 1995). There are legal theories that break with this view, however. One of
the earliest to emerge was that of American legal realism, the origins of which are generally
attributed to Oliver Wendell Holmes, a leading judge in the US Supreme Court. Holmes
(1881) believed that law was fundamentally about prediction. Rather than being the rather
sterile study of authority, rules, and logical deduction, he said it was about predicting what
judges and the courts would actually do in any given case. Holmes asserted that the study of
law would be better served by examining the socio-political make-up of legislators, lawyers,
and the judiciary, as these people were the real actors in the drama of the law in action. Jerome
Frank, who served as a judge during the 1930s and 1940s, argued similarly that if law were
only about rules, no one need bother going to court. A lawyer would need only to discover the
appropriate rule, apply it to her/his case, and the outcome of a dispute would be obvious.

Litigation is not, of course, just about rules. Other considerations such as witness reliability
and credibility in establishing the facts are also important. Frank was the first to insist that the
inevitable personal biases of the personnel involved in the legal system be confronted. He
demanded that the prejudices of judges and juries be taken into account, because, he pointed
out, a legal decision would not in practice be reached merely by reference to rules but would
be affected by:

hidden, unconscious biases of trial judges or jurors —such as, for example, plus or minus
reactions to women, or unmarried women, or red-haired women, or brunettes, or men
with deep voices or high-pitched voices, or fidgety men, or men who wear thick
eyeglasses, or those who have pronounced gestures or nervous tics — biases of which no
one can be aware.

(Frank, 1949; cited in Lloyd, 1994: 681)

Frank’s outspoken views were one of the first indicators that the positivist presumption of the
objectivity of law was under siege. Those who followed in his footsteps (e.g. Dewey, 1963;
Llewellyn, 1960) ensured that his insights were not forgotten. Research conducted since that
time has illustrated the extent to which he was correct. The effect of personal beliefs on the
decision-making processes of juries (Schuller and Hastings, 1996),5 as well as those of
lawyers and judges (Soothill, Walby, and Bagguley, 1990; Soothill and Soothill, 1993), is
now well documented.

The attack on objectivity brought more recently by postmodernists is of a much more
sophisticated and theoretical nature than was probably ever envisioned by Frank. Rather than
seeking ways to guard against subjective elements of the law, postmodern theorists seek to
accentuate and augment them (e.g. Boyle, 1992; Fitzpatrick, 1992; Kennedy, 1983; Tushnet,
1991).They emphasise the value of pluralism, subjectivity, and multiple narratives to legal
theory and legal process, pointing out that the traditional objective structure excludes
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perspectives which do not accord with its own one. That is, postmodern theorists wish to
expose the biases of the law, not to eliminate them, but to understand and accept them as an
integral component of any regulatory system. Having demonstrated that an objective stance
is impossible, they have begun to explore the ways in which a legal system could be
constructed with the explicit aim of accommodating diversity. What would such a system
look like? How could it be regulated? Would it be fair? How would behaviour be evaluated?
These are the apprehensive questions that tend to arise most immediately in response to the
suggestion that law discard its attachment to objectivity and embrace diversity.

Critical theorists address such concerns by arguing that the incorporation of subjectivity
would result not in a collapse of the legal system, but in greater transparency and fairness.
They point out that law has already demonstrated its capacity to accommodate plurality, in
that it frequently does so under the guise of ‘exceptions to general rules’. There cannot
therefore be a sustainable argument that law must have singular standards to be efficacious
(Smart, 1989). This is neatly demonstrated by the campaign led in the 1970s in which Sikhs
soughtto be excepted from the effects of the UK road traffic legislation which require a person
riding a motorcycle to wear a helmet. Sikhs argued that this violated their devout religious
custom of wearing turbans in public places. As aresult of their lobbying efforts, the legislation
was amended to exempt Sikhs from the general rule. Similarly, when considering the criminal
defences of provocation and self-defence, juries are now sometimes advised to consider the
personal circumstances of the defendant (see Chapter 4). As Smith and Hogan (1999: 361)
put it: ‘[t]he reasonable man must now be endowed with the age, sex and other relevant
characteristics of the accused’. Thus law can, and already does, accommodate subjectivity by
taking account of the needs of different social groups. It has not foundered as a consequence.

Despite this, the search for objectivity continues to govern the approach to law taken in
lecture rooms, in lawyers’ offices, and in courtrooms. Part of its success in remaining
relatively impervious to critique lies in the relationships it has forged with other disciplines —
associations that endorse law’s existing theoretical foundations. Thus, inter-disciplinary
analysis presents a valuable way of addressing the question first posed by Frank’s pragmatist
movement: ‘what difference can it make in practice to adopt a sociological (or realist or
contextual) approach to law?’ (Twining, 1973: 383). By examining the intersection of
psychological and legal theory, the material consequences of the traditional objective
approach are illuminated. This provides a powerful demonstration of the difference that could
be made by adopting an alternative approach.

Male norm

Male norm in psychology

The characteristic of the male norm is closely linked to that of objectivity because the two are
conflated. That is, the male point of view is frequently taken to be objective. Where there is a
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difference in masculine and feminine perspectives, an objective stance will inevitably reflect
the former. Social sciences typically depict themselves as seeking generalisable truths that
apply equally to all people. Gleitman, Fridlund, and Reisberg (1999: 11) state, for example,
that the ‘main goal’ of psychology is ‘to get at what is true for all of humankind’. The issue of
gender can appear to be relatively unimportant when contrasted with the fundamental
category of ‘human’. Yet, the model for human functioning that psychology has adopted is an
androcentric one. The standards by which psychology has defined, described, measured, and
affirmed human processes are ones based largely on male experience and expectations.

It is not surprising that it is feminist work which has highlighted the nature of this standard.
For example, Bernice Lott (1985) documented the way in which women’s abilities and
competencies are devalued. Erica Burman (1994) identified assumptions about maternal
instinct that fuel political policies. Carol Gilligan (1993) revealed the way in which women
were excluded from and discounted in work on moral reasoning. Naomi Weisstein (1971)
went as far as entitling her paper on psychology’s constructions of women the ‘Fantasy Life
of the Male Psychologist’.

The historical debate over the relation between brain size and intellectual functioning
provides a particularly vivid example of the operation of a male norm. Stephanie Shields’s
classic 1975 article reviewed the psychological literature published in the mid-nineteenth and
early twentieth centuries, the period during which psychology became established as a formal
discipline. In particular, she examined the degree to which evolutionary theory, also emerging
during this period, shaped psychological explanations of human behaviour — including the
hierarchical relations between men and women. One of the key issues being addressed by the
‘men of science’ (Shields, 1975: 81) during this period was the biological foundation of
intellectual functioning. The science of phrenology, in which the size and indentations of the
skull are examined to provide information about the person’s mental functioning and
personality, had demonstrated that women’s brains were smaller than men’s, and it was
deduced that this size differential accounted for women’s lower intelligence. ‘More brain
necessarily meant better brain’ (Shields, 1975: 82). However, when it was discovered that the
ratio of women’s brain weight to body weight was higher than the ratio for men, questions
arose about whether absolute brain size was indeed the most appropriate measure of ‘mental
powers’. Attention began to shift to specific areas of the brain. Some researchers had found
that the frontal lobes in men’s brains were more developed in size and complexity than in
women’s. For them, this was taken as the reliable evidence for men’s greater intellectual
capacities. For other physiologists, the parietal lobe was regarded as the repository of
intellectual function, and its predominant size in men could also be demonstrated. Some
researchers were (generously) willing to grant that women were compensated for their
intellectual inferiority by an increased capacity for instinct or perceptual ability. However,
these qualities still contained ‘the germ of female failure’ because they rendered women more
subject to emotionality (Shields, 1975: 83).

Since these early studies, physiological research on the brain has continued to be
interpreted as evidence for neuroanatomical ‘deficiencies’ of the female (Shields, 1975: 84).
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The gyri and sulci, the cortex, neuronal attributes, brain lateralisation, and hormonal
influences have each had a heyday in the headlines of professional publications and the
media, drawing popular attention and scientific debate. Predictably, when critiques of such
work become available, they tend to receive much less acclaim. Ruth Bleier’s (1988) account
ofher work on gender differences and the corpus callosum, discussed in Chapter 2, illustrates
this point vividly. As Spanier (1995: 75) commented in her summary of Bleier’s story, ‘clearly
the prevailing paradigm of sex differences, not balanced presentation of different
perspectives, influences publication decisions’.

The findings of research on sex differences often matches contemporary social
expectations about men and women, leading to their acceptance with little questioning. They
do not appear as blatantly biased as, for example, Paul Mobius, who proclaimed in 1901 that

[a]ll progress is due to man. Therefore the woman is like a dead weight on him, she
prevents much restlessness and meddlesome inquisitiveness, but she also restrains him
from noble actions, for she is unable to distinguish good from evil.

(cited in Shields, 1975: 84)

It is only by embedding contemporary findings and conclusions within a broad history that it
becomes possible to discern the long pattern of characterising women as inferior. Rosser
(1994: 32) queries whether the search for sex/gender differences represents an attempt to
‘find biological bases for the social inequality between the sexes? . . . [H]ow much money and
emphasis are placed upon research on differences in eye color or hair color?” We search for
differences based on sex, rather than eye colour, because that is the variable which has been
assigned importance by our society (Bleier, 1984; Keller, 1983, 1985; Spanier, 1995).
Science is always as short-sighted as our own human perspective. As a social activity, it can
never be value-free.

Another way in which the operation of the male norm is facilitated is through the
application of standard statistical and peer-review procedures. Due to the way in which the
scientific process of experimentation, statistical analysis, and publication operates, it is
impossible to estimate a domain’s ratio of ‘discoveries of similarities’ to ‘discoveries of
difference’. That is, it is not possible to compare, the number of times that men and women
have been found to be similar (i.e. not different) on some capacity to the number of times that
they have been found to be different on that capacity. This is because, when a scientist ‘fails’
to find a difference between two groups, the results tend to be regarded as uninteresting (by
both the scientist and the field), making it less likely that they will be published, a disposition
that Rosenthal (1979) dubbed the ‘file drawer effect’.

A primary paradigm within which science operates is that of Popperian logic (named after
its originator, Karl Popper). This paradigm is taught to all psychology and other science
undergraduates, and it was cited and praised by the judges in the Daubert judgement. One of
the key concepts of this paradigm is the ‘null hypothesis’. The null hypothesis assumes that
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there is no difference between two groups, while the experimental hypothesis predicts the
opposite, that is, that there will be a difference between the two groups. It is the experimental
hypothesis for which the experimenter hopes to find supporting evidence, by comparing the
findings against the assumptions of the null hypothesis. To take a simplistic example, a
researcher who is interested in investigating sex differences in intelligence might administer
an [Q test. Scores on the test would be obtained for a group of men and a group of women, the
average score for each group would be calculated, and these two mean scores would be
compared.® The ultimate hope of the researcher is that s/he will be able to reject the null
hypothesis; in order to do that a statistically significant difference will need to be shown
between the mean scores for the two groups. It is by finding such a difference that the
researcher has something interesting to report. In instances where no difference is found, the
null hypothesis must be accepted, and generally that outcome will not be perceived as exciting
enough to be reported in the literature (Cohen, 1979; Coursol and Wagner, 1986; Greenwald,
1975; Hubbard, 1995; Neuliep and Crandall, 1993; Parlee, 1973; for review, see Sommer,
1987). In short, a finding that merely supports the original statistical assumption (i.e.
confirms the statistical status quo) is not regarded as particularly notable. The researcher has
merely failed to reject the null hypothesis, which is usually disappointing and less likely to be
published.

The knowledge that science tends to make available to society is knowledge of difference,
not of similarity. It is this knowledge that Popperian science values; it is this knowledge that
is perceived as novel and interesting; it is this knowledge that editors and referees wish to
accept for publication. Recently, the medical literature has begun to consider the effect of this
preference on the field’s ability to judge the effectiveness of new drugs (e.g. Berlin, Begg, and
Louis, 1989; Easterbrook et al., 1991; Naylor, 1997; Smith and Roberts, 1997; Stern and
Simes, 1997). Because ‘successful’ drug trials (i.e. trials in which statistical differences
between two groups have been found) are much more likely to be reported in the literature
than are “unsuccessful’ ones (i.e. those which showed no effect), false impressions are raised
about the efficacy of the drug, particularly given the growing enthusiasm for metaanalysis. In
an attempt to solve this problem, there have been calls to create national or international
registers, which would keep track of all clinical trials from the point at which ethical approval
for a trial is given (e.g. Chalmers, 1993; Simes, 1986; Smith and Roberts, 1997). Such
advocates argue that by keeping a comprehensive record of clinical trials, a more accurate
assessment of general outcomes could be produced. If establishing such a register in the
medical field is a challenge, it is unimaginable how the monitoring of studies examining sex/
gender differences might be achieved. It is simply not possible to compare the number of
studies finding ‘no differences’ with the number finding ‘differences’, for most reports of the
former will never leave the scientist’s laboratory. We are left with only half the equation —
knowledge about differences. But because that ‘knowledge’ tends to fit with our societal
expectations of men and women, the findings are not generally received as contentious or
dubious. Of course, Mobius’s conclusions about women’s ‘dead weight’ (reported earlier)
would have seemed reasonable to the public and scientists of his day, too.
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One final brief example of the male norm at work can be seen in the area of syndrome
diagnoses. As we noted earlier, there is a tradition of using mental health labels and diagnoses
to control and regulate women. Phyllis Chesler’s Women and Madness (1972) was one of the
earliest texts to explain how the construction of mental illness could be gender-based. She
argued persuasively that women whose behaviour deviates from the prescribed norms of
femininity have been and continue to be classified as pathological, either through the use of
the generic notion of hysteria or through specialised forms of neuroses, disorders, and
syndromes. This situation contrasts sharply with that of men, where the tendency is to treat
their behaviour as wilful; they are viewed as unwilling (rather than unable) to maintain
rational control over their behaviour. This is an attitude captured in the criminological cliché
‘women are mad and men are bad’. Contemporary theorists who have developed this line of
critical gender analysis include Allen (1987), Brown (1990), Caplan (1995), Herman (1992),
Showalter (1987, 1997), and Ussher (1991).

Busfield (1996) disputes the claim that mental disorder in general is a female malady,
pointing out that women only dominate in the statistics for certain types of diagnoses,
especially neuroses, depression, and anxiety disorders. Men dominate in others, such as
alcoholism, drug addiction, sexual disorders, and anti-social psychopathy. For diagnoses
such as schizophrenia and paranoia, the evidence for gender differences is not at all clearcut.
These comparisons lead Busfield to argue that insufficient theoretical attention has been
given to the way in which mental health discourses regulate both men’s and women’s
behaviour. She maintains that if women’s experience is to be theorised adequately, it must be
embedded within a wider analysis of men’s experience as well. Current feminist accounts,
while providing important insights and groundwork, do not yet go far enough in her view in
explaining the complex ‘gendered landscape’ of mental disorder (Busfield, 1996: 13). This
question of the role that gender plays in the development and application of syndrome
diagnoses is one to which we will return repeatedly throughout this book.

Gender biases are too rarely acknowledged by mainstream theorists. This is particularly
the case at the epistemological level, in which consideration is given to the way in which
gender influences the construction of theory. Gender biases still tend to be treated as a
methodological problem, corrected simply by including more women in the relevant
experiments. Consideration is avoided of the ways in which any understanding of human
behaviour shelters an intrinsically normative base. This becomes a greater problem when
another discipline, such as law, seeks to utilise scientific psychological theory, because it is
presented with male normative accounts of behaviour that do not acknowledge their inherent

nature.

Male norm in law

Like psychology, law promotes norms of behaviour. As we have pointed out, the adoption of

a single standard against which to evaluate behaviour is one of the primary ways by which
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law believes it achieves certainty. The question arises as to what the content of that standard
should be. Whose perspective should it reflect? It is usually maintained that norms can be
derived from human behaviour, rendering them impartial, neutral, and objective. Feminist
analyses reveal, however, that norms are not neutral. They typically reflect a male
perspective. As Catharine MacKinnon has observed:

[TThe male occupies both the neutral and the male position. This is another way of saying

that the neutrality of objectivity and of maleness are coextensive linguistically, whereas

women occupy the marked, the gendered, the different, the forever-female position.
(MacKinnon, 1987: 55)

The single standard that is applied in law is one that endorses and reflects (white, Western)
male perspectives. Where the experiences of the two genders differ, the standard will
necessarily be biased against women. The male content of the standard is not acknowledged;
instead, it is labelled as objective. The conflation of objectivity and male norm renders the
two characteristics inextricable.

The most obvious of the ways in which law applies a male normative standard is in the use
of language. Legislative codes frequently dictate that law must use the masculine linguistic
form to represent both male and female. For example, the American Uniform Commercial
Code asserts that ‘words of the masculine gender [should be understood] to include the
feminine and the neuter’ (s. 1-102(5)(b) 1977, cited in Frug, 1985: 1094). The UK
Interpretation Act 1978, section 6, states thatinany Act, unless the contrary intention appears:

(a) words importing the masculine gender include the feminine;

(b) words importing the feminine gender include the masculine.

While this provision suggests a spirit of egalitarianism, in that the masculine and the feminine
appear to be treated similarly, the reality is that legislation enacted by the UK Parliament
invariably adopts course (a). Codes such as these serve as very powerful benchmarks, for they
provide the framework within which primary and secondary legislation is interpreted. Law is
neither apologetic nor defensive about its use of specifically gendered terms, for problems
have ostensibly been circumvented through neutralising and re-defining terminology. It is an
inadequate strategy, though, for law is language. The meanings that have been ascribed to the
male pronoun over thousands of years of use cannot be eradicated simply by declaring its
meaning to be altered. The general use of a male pronoun inevitably establishes a male
standard.

Elaine Morgan’s observations help to clarify why the gendered nature of language should

be so enduring.
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Partly it is due to sheer semantic accident — the fact that ‘man’ is an ambiguous term. It
means the species: it also means the male of the species. If you write a book about man
or conceive a theory about man you cannot avoid using this word. You cannot avoid
using a pronoun as a substitute for the word, and you will use the pronoun ‘he’ as asimple
matter of linguistic convenience.

Morgan thereby acknowledges the historical, incidental development of a linguistic
convention. However, she goes on to stress the consequences of that convention.

But before you are halfway through the first chapter a mental image of this evolving
creature begins to form in your mind. It will be a male image and he will be the hero of
the story: everything and everyone else in the story will relate to him. . . . A very high
proportion of the thinking on these topics is androcentric (male centred) in the same way
as pre-Copernican thinking was geocentric. It’s just as hard for man to break the habit of
thinking of himself as central to the species as it was to break the habit of thinking of
himself as central to the universe.

(Morgan, 1972: 2-3)

It is the consequences of the androcentricity of language that have presented one of the
primary concerns for feminist theorists. In her ground-breaking text, Man Made Language,
Dale Spender (1985) detailed the ways in which language has helped to position women
societally, in that it serves as ameans of ordering and classifying phenomena in the world. She
argued that since language was historically constructed by men and written down by men,
masculine terminology has had a structural and pervasive effect on communication and
knowledge.

The organising force of linguistics is well illustrated in law by a series of cases in the UK
in the early twentieth century which became known as the ‘person cases’. One of these
concerned Sophia Jex-Blake who in 1869 applied to study medicine at the University of
Edinburgh. She was one of a number of women who wished to study medicine and practise
as doctors. Up until the date of her application all students of medicine had been men and the
rules of the University had been framed in the expectation that they would continue to be men.
Inresponse to Jex-Blake’s application to study, new rules were passed that permitted women
to enrol, although they were to attend separate classes from those of the men, and professors
were not required to teach those classes. As a result, Jex-Blake matriculated but was unable
to graduate, as the refusal of some professors to teach women made it impossible for her to
complete the course of study. She sued the University, which responded by declaring its own
regulations ultra vires; that is, they declared that they should never have altered the
regulations in the first place. By a narrow majority the Scottish court agreed with the
University, endorsing the view that medicine was not intended as an appropriate pursuit for
women since
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Universities were not instituted for them, though women would undoubtedly receive

indirectly the benefits the Universities were calculated to confer, in making better men
of their fathers, their brothers, their husbands, and their sons.

(Jex-Blake and Others v The Senatus Academicus of the

University of Edinburgh, 1873: 835)

A year earlier, the English courts had rejected the applications of women to have their names
included on the electoral register, and thus be allowed to vote, on the similar ground that, in
terms of the Reform Actof 1867, only ‘aperson aggrieved’ could take their case to court when
complaining about their exclusion from the Roll. Since women were not ‘persons’ they could
not be ‘persons aggrieved’ (Chorlton v Lings, 1868). Further examples of women’s ‘non-
existence’ as legal persons followed in the next twenty years. Women elected to public
political office were declared by the courts to be unqualified to do so, for only a ‘person’ could
be so elected, and women were not persons. The law of course applied this logic to its own
sphere when women wished to become barristers, solicitors, and law agents, ruling that
reference to ‘persons’ in the internal regulations of these branches of the profession was
presumed not to include the female. (See Sedley, 1997, for wider discussion of the ‘person
cases’.)

While it is obvious there is more professional and societal inclusivity for women in the
latter half of the twentieth century, linguistic reference to a male standard remains
commonplace in the jurisprudence of the common law. If a person charged in England with
murder wishes to plead that he or she was provoked, the jury must determine whether the
provocation was ‘enough to make a reasonable man do as [the defendant] did’ (section 3,
Homicide Act 1957). Scots law has a similar test, established in caselaw, which has been
expressed in the following way: ‘was it to be expected that a normal average man would lose
control as aresult of the provocation offered?’ (Gordon, 1978: 781). Determination as to what
constitutes a ‘violent crime’ depends, for the purposes of the UK Criminal Injuries
Compensation Scheme, on whether or not the ‘reasonable and literate man’ would label it so
(Rv CICB ex parte Webb, 1987: 76). In short, the ‘reasonable man’ is not just a person. He is
amale person.

Itis not only in language that gendered prejudices reside. If this were the case, things might
be easily remedied. Androcentric biases run much deeper. ‘The maleness of the Man of
Reason . . . is no superficial linguistic bias’ (Lloyd, 1984: ix). Genevieve Lloyd argues that
the concepts of masculinity, truth, and reasonableness are linked. They are constructed and
defined in opposition to femininity, which is associated with emotion and disorder. Because
differences between the sexes are constructed in a binary, hierarchical form (O’Donovan,
1993), when women are characterised as being ruled by their emotions, they are ipso facto
irrational. Femininity is antithetical to objectivity and rationality.

The male norm is not confined to criminal law, and it is useful to include an example from
civil law to illustrate the extent to which male normativity is systemic in law. Employment
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legislation enacted throughout North America, Europe, and Australia has attempted to
address sex discrimination in the workplace, motivated in part by the increasing economic
importance of female employees. One recurring difficulty for law is how to recognise
inevitable gender differences between men and women, pregnancy being an excellent
example. In Webb v EMO Air Cargo Ltd (1994), Mrs Webb was employed on a temporary
basis while another member of staff was on maternity leave. Shortly after taking up her
appointment Mrs Webb also became pregnant. She was dismissed —an action that she claimed
was unfair and amounted to sex discrimination. Her application was rejected by all the UK
domestic courts, on the basis that they agreed with the employers that pregnancy should be
equated with sickness in a man, and that Mrs Webb had not been dismissed on account of her
sex but on account of her unavailability for work. It was argued by the employers that a man
who had been unable to work for medical reasons would have been treated in the same
manner. Mrs Webb appealed to the European Court of Justice, which upheld her claim,
finding that the dismissal was actually on grounds of pregnancy and therefore constituted
direct sex discrimination. The Court observed that ‘pregnancy is not in any way comparable
with a pathological condition’ (Webb, 1994: 494). These cases highlight the difficulties
inherent in the liberal approach to formal equality, which seeks to achieve a level playing field
for men and women through legislation. In striving towards such ‘equality’, it is the existing
norms, which reflect male experience, that are applied; new ones are rarely developed. (For
further discussion of the failure of law to achieve formal equality in the employment field, see
Fredman, 1997.)

Male-normative expectations permeate psychology and law. Yet they are well concealed,
having acquired a ‘point-of-viewlessness’ that is masterly in its simplicity and efficiency, so
accustomed are the professions to the notion that there is a specified, objective way to define
and to perform psychology or law. It is forgotten that other meaningful alternatives could exist
—and that they might even be legitimate.

Individualism

Individualism in psychology

The psychological approach to understanding and explaining human behaviour is
exclusively and entirely individualistic. That is, it is expected that the meaning of behaviour
can be found within the individual. The introduction to Miller’s (1966: 15, emphasis in
original) classic text illustrates this point nicely: ‘ Psychology is the science of mental life. The
key words here are science and mental.” Zimbardo’s definition (1992: 3) updates, but does
not alter, this view: ‘Psychology is formally defined as the scientific study of the behaviour
of individuals and their mental processes.’ In essence, psychology is the study of individuals
and what happens inside them. The problem with this focus is that it ignores the way in which
context shapes behaviour, the way in which context gives meaning to behaviour. An
individualistic perspective implies that there is no need to look further than the individual her-
/himself for an adequate explanation of behaviour.
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Psychology’s emphasis on the individualistic level is reflected at a variety of levels. In its
theory, psychology characterises human beings as asocial, ahistorical beings, explicitly
seeking to separate people from their particular social and historical contexts and to discover
the general laws that govern their behaviour. The cardinal evidence of this perspective is
psychology’s endorsement of the cognitivist perspective, in which the structures and
processes within the individual’s mind are seen as playing the major role in behaviour. This
model of human functioning is the dominant one in force today. From babies to adults
(Bradley, 1989; Kessen, 1979), contemporary psychology constructs human beings as lone
thinkers, making sense of their world through their cognitive reasoning abilities. The social
practices and historical influences that play a key role in shaping meaning are ignored.
Edward Sampson (1981: 731) argues that the epistemological basis for this choice is that
‘[t]he knower’s psychological states, the ideas in his or her head, are held to be more
important, more knowable, and more certain than any underlying . . . interests’. To reflect on
the ideological content of the cognitive model is unusual, but Sampson goes even further,
examining the consequences of this ideology and arguing that it ‘raises serious questions
about the nature of psychological science’ (p. 730). Not only is cognitivism falsely
reductionistic, it reinforces existing inequities in the social order.

The study of identity, a topic of central interest to psychologists, provides another good
example of the theoretical bias toward decontextualisation. Identity is concerned with the
issue of how people conceive of themselves. How do they decide the social groups to which
they belong? Why do they come to value some personal attributes and not others? Which of
those attributes do they present in public and which keep hidden? Identity has traditionally
been conceived as an internal, stable trait that changes relatively little across time or context
(once apersonreaches adulthood) (e.g. Cattell and Kline, 1977; Eysenck and Eysenck, 1969).
In contrast, critics contend that identity is not stable, that people’s views of themselves and
others fluctuates across setting and across time (e.g. Turner et al., 1994). For example, what
it means to be Scottish will vary depending on whether one is interacting with other Scots or
with English people (Hopkins, Regan, and Abell, 1997; Hopkins and Reicher, 1996). The
ways in which one’s relationships to other people are defined change as a result of life events
such as impending parenthood (Oakley, 1979; Smith, 1999). The meaning of any aspect of
identity — race, profession, age, height, weight, gender — will always be subject to the
influence of context. To conceive of fundamental psychological attributes as dynamic and
fluid is a tremendous shift from the way that human experience has been understood by
psychology. It challenges, indeed undermines, the reigning ideology of the ‘sovereign
individual’ (Shotter and Gergen, 1989).

The individualistic emphasis of psychology is further reflected in the field’s methods,
which are specifically designed to decontextualise, to separate people and their behaviour
from context. Indeed, if the aim of psychology is to derive generalisable laws of human
behaviour, the intention is to discard context from the equation. Thus, questionnaires are
typically phrased using general terms, devoid of any context to which the respondent is able
torelate their answer.Naturalistic observations often fail to take account of the context within
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which behaviour is observed, and certainly may be unable to factor in the elements of the
context that are important to the individual(s) being observed. Laboratory experiments treat
the laboratory as if it were context-free, as if there is no reason to expect that the laboratory
environment will have an impact on the people tested within it. Using the model of the natural
sciences, the assumption is that if studies are properly controlled, then replicable facts and
objective knowledge about human behaviour will accrue as a result of psychological
research. There is no need to take account of the meaning assigned by the ‘subjects’ to their
behaviour, for psychologists are satisfied with assigning their own meaning. It is an ironic
outcome, for psychology forfeits the very thing it seeks: a better understanding of why people
behave as they do.

Thus, psychologists, driven by a theoretical assumption that the individual person
constitutes the proper level of investigation, employ empirical procedures that focus on the
individual, decontextualised person. The two components work in a circular, self-confirming
fashion. Having hypothesised that some factor internal to the individual is responsible for
behaviour, the psychologist proceeds to use methods specifically designed for investigation
at the individual level. When such methods produce affirmative results, the hypothesis is
confirmed and the psychologist is relieved of the need to look further for explanations.
Indeed, s/he is discouraged from doing so, because methodological tools with which to do so
remain disfavoured and relatively undeveloped. The qualitative tools that have been
developed to prioritise participants’ perspectives are rarely included in psychology courses
or texts, and they tend to be regarded as the dubious equivalent of ‘investigative journalism’
by experimental psychologists (Morgan, 1998: 483). To employ such tools somehow violates
the boundaries of psychology. One is perceived to be doing something akin to sociology or
linguistics, subjects which carry the stigma of being non-scientific enterprises. Analysis
beyond the individual level, within psychology, has become ‘de facto suspect’ (Morawski,
1994: 22).

Arguably, this is in part due to the influence of American values and beliefs on
psychological theory and practice. American approaches to acquiring psychological
knowledge dominate the field. American journals have the highest status and citation rates in
the field, and America is able to put considerably more resources into psychological research
than most other countries. Baddeley (1998: 312) has expressed concern that the pressure
within the UK to publish in North American journals, rather than European journals (as a
result of the national Research Assessment Exercise), pushes increasingly larger proportions
of the entire psychological discipline toward becoming ‘part of the North American scene’.
Although Baddeley does not address the issue of individualism, being more concerned about
the ‘somewhat conservative’ nature of American journals, it is relevant here because
Americanreferees will bring their cultural preferences to the evaluation of the work they read.
The primacy of the individual is, of course, one of America’s and capitalism’s fundamental
values, shaping every aspect of American culture.Such cultural values operate imperceptibly
but unrestrained in a field that believes itself to be value-neutral. ‘American psychology has
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been quintessentially a psychology of the individual organism’ (Sarason, 1981: 827). Thus,
to ‘do’ psychology is almost necessarily to provide an individualistic account of behaviour.
To even contemplate an alternative approach is difficult, for it broaches not only disciplinary
nihilism, but also (for Americans) cultural nihilism.

The problem with the individualistic approach is that it fosters ‘person-blame
explanations’, for ‘the determinants of human behavior and experience [are located] within
the person rather than in the context of behavior’ (Bohan, 1992: 13). The implication is that
problematic behaviour can be —and should be — corrected at the individual level. It is on that
basis that therapeutic models have been developed, with the aim of changing individuals
rather than social contexts. There is no need to address poverty, gendered violence, societal
myths, and racial prejudices, if individuals can be blamed and perhaps even ‘fixed’.
‘[Psychology’s] solutions for human predicaments are to be found, almost exclusively, within
the self, leaving the social order conveniently unaffected’ (Prilleltensky, 1989: 796). The
law’s acceptance of syndrome diagnoses exacerbates this languid response. If psychology
has determined through objective scientific means that a person’s behaviour is the result of
internal pathology, law can also be relieved of the need to take account of context. Using
psychological syndromes to explain women’s (and men’s) behaviour ensures that both the
law and the existing social order remain secure.

Bohan (1992: 18) has argued that ‘context stripping’ is particularly marginalising to
women because the issues that are of most importance to them are ‘by their very nature
complex, contextually grounded concerns’: interpersonal and familial relationships,
institutional issues such as sexism, societal issues such as violence against women. How, she
asks, does one address such intrinsically contextualised issues in an explicitly
decontextualised laboratory? If you are an experimental psychologist, you do so by arguing
that they are not contextualised issues, that they are expressions of the individual person’s
personality or cognitive style or biological inheritance. And if, like most mainstream
psychologists, you have been professionally socialised through the ‘reigning ideology . . . of
psychological knowledge’ to use only individualistic models, you may not even be aware that
there are alternatives available for consideration (Prilleltensky, 1989).

The decontextualised, individualistic model forms the bedrock on which the whole of
clinical psychology and psychiatry is built. This is made explicit in the introduction to the
DSM-1V, which makes the following categoric statement in its introduction.

[Elach of the mental disorders [described in the DSM] is conceptualized as a clinically
significant behavioral or psychological syndrome or pattern that occurs in an
individual.. . . In addition, this syndrome or pattern must not be merely an expectable and
culturally sanctioned response to a particular event, for example, the death of a loved
one. Whatever its original cause, it must currently be considered a manifestation of a
behavioral, psychological, or biological dysfunction in the individual.

(DSM-1V, 1994: xxi—xxii, emphasis added)
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This explicit conceptualisation alleviates any doubt concerning the relevance of the
individualistic model to contemporary clinical reasoning. The meaning of abnormal
behaviour is taken to reside firmly within the individual, not in relation to the context that
frames that behaviour. Indeed, it could be argued that the authors of the DSM have
differentiated between two types of behaviour: those they consider to be contextual (i.e.
culturally sanctioned responses) and those they consider to be amanifestation of an individual
dysfunction. There is no such thing as Bereavement Syndrome because reaction to the death
of'aloved one is considered an ‘expectable and culturally sanctioned response [to this set of
circumstances]’. Behaviours commonly associated with bereavement, such as excessive
crying, inability to concentrate, lack of interest in social activities, and lethargy, are not
considered by the authors as symptoms of a dysfunctional illness within the individual
person. They are the expected responses in the context of the loss of a loved one. The
symptoms of psychological syndromes such as Battered Woman’s Syndrome and Rape
Trauma Syndrome could easily be characterised as ‘expectable’ in relation to their given
circumstances. The authors of the DSM have assigned to themselves the authority to decide
when context is and is not relevant to making sense of human behaviour.

The attachment of psychological clinicians to an individualistic model is somewhat ironic,
given that authors of many undergraduate texts try, early on, to draw students’ attention to the
difficulty of defining psychological abnormality and to the important role that context plays
in making sense of people’s behaviour. Ronald Comer, for example, begins his text entitled
Abnormal Psychology (1998) with the account of a woman named Miriam, who cries herself
to sleep every night and feels certain that the future holds nothing but misery. She talks often
of the death that she believes awaits herself and her daughters, is afraid to close her eyes or
sleep, and suffers terrible nightmares of blood and destruction. Comer counsels that

[jludgments of abnormality depend on specific circumstances as well as on
psychological norms. The description of Miriam . . . might lead us to conclude that she
is functioning abnormally. Certainly her unhappiness is more intense and pervasive than
that of most of the people we encounter every day. Before you conclude that this
woman’s emotions and behaviors are abnormal, however, consider that Miriam lives in
Lebanon, a country pulled apart by years of combat. The happiness she once knew with
her family vanished when her husband and son were killed. Miriam used to tell herself
that the fighting had to end soon, but as year follows year with only temporary respites,
she has stopped expecting anything except more of the same. In this light, Miriam’s
reactions do not seem inappropriate. If anything is abnormal here, it is her situation.
(Comer, 1998: 3, emphasis in original)

Somewhere between entrance into the psychology classroom and graduation as a clinical
psychologist, the caution urged by Comer is forgotten by psychologists. Their training allows
them to slip back to more familiar philosophical ground — that the meaning of behaviour lies
within the individual, not within its context.
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Even feminist psychology is caught in the epistemological struggle between
individualistic and contextual accounts of human behaviour. Celia Kitzinger, a leading
British theorist, summarises the paradox in the following way.

The (usually) implicit story . . . goes something like this: Yes, there are social and
political features which cause women’s unhappiness, but here, in this chapter, this
article, this book, we are talking about the personal and individual ways in which women
can deal with their misery, and this is not to deny structural and political power, but to
choose a different focus here, because to do otherwise would be to do sociology, or
political theory —and we are psychologists, and this individual and personal focus is our
particular area of expertise.

(Kitzinger, 1991: 425, emphasis in original)

If one is to remain within the established disciplinary confines of psychology, even as a
feminist psychologist, an individual explanation ‘has to be the story’ (Kitzinger, 1991: 425).

There is little expectation that this perspective will alter in the near future. Despite the
admonitions about the neglect of context from a wide range of theoreticians and practitioners,
the individualistic level of analysis constitutes the core of the discipline’s self-definition.
Within the psycholegal field, this characteristic has received particular praise, being
identified as the special perspective that psychology can offer to law. Kapardis, for example,
emphasises the term ‘individual” when acclaiming the insights that psychology has to offer
law.

Psychology has a unique perspective —its concern with the individual in a social context
—and a unique contribution to make to law. In this regard, psycholegal research differs
from such related fields as sociology of law in the way it addresses issues as well as in
the methodology it uses. We can now take it for granted that psychology has a
contribution to make to law.

(Kapardis, 1997: 14-15, emphasis in original)

An individualistic analysis is not seen as problematic by psychologists, including those
whose work relates to legal issues. Rather, it is seen as an asset, a quality which differentiates
psychological approaches from others. The complex, systemic explanations of human
behaviour derived from sociological analysis are difficult for law to make use of, because they
differ so fundamentally from law’s individualistic models. Psychology’s explanations are
more convenient for law precisely because they are so similar.

Individualism in law

The mostbasic presumption of law is that the citizens it governs are separate individuals, each
possessing the free will and rationality to control their own behaviour.It regulates the lives of
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citizens in both the public and the private sphere by according them legally enforceable rights,
imposing duties and responsibilities upon them in return. As Norrie (1993a: 26) has observed,
‘[t]he logic of law is a logic of individual right and self-interest’. It was the Enlightenment
period that witnessed the emergence of the ‘abstract juridical individual’, represented by ‘the
image of “man” as a metaphysical or calculating, self-interested being, conceived of in an
asocial way in a world whose sociality was no more than the coming together of individuals
in a social contract’ (Norrie, 1993a: 31). Thus, the very foundation of law disregards the
influence of context on people’s actions.

The decontextualisation of behaviour within law operates in exactly the way in which it does
within psychology. Behaviour is stripped of its context, leaving an explanation of actions that
is frequently very different from the one which the person her-/himself might have ascribed.
The problem is that no useful understanding of crime or of social conflict can be gained with a
decontextualised explanation, and widespread societal problems cannot be addressed in an
effective way. For example, a full understanding of why abused women stay in abusive
relationships can only be achieved by considering the economic and social circumstances
within which their relationship is situated. The stereotypical conclusion that ‘she must have
stayed because she wanted to’ is derived by constructing human behaviour as individualistic,
rational, and unconstrained. It is assumed she has a ‘choice’ to make. The economic, social,
practical, and interpersonal factors which limit her choices are not taken account of. If the
meaning of behaviour is to be understood, the context must be taken account of.

Complex social conditions are not the only types of context which law ignores, however.
Even inregard to specific acts, the law disregards the context within which behaviour occurs.
Thus, when the woman who has been assaulted over a long period of time eventually kills her
abuser, the law declares that factors she sees as very relevant to her actions — the previous
years of violence, her fear, her sensitivity to danger, her concern for her children — are
incidental and collateral. They are irrelevant in law’s eyes because it has decided that the only
factors which need to be taken into account are those involved in the immediate commission
of this act. What was he doing immediately prior to her striking the final blow? What other
options did she have immediately available to her besides killing him? By pre-determining
which elements of the context are relevant for making sense of behaviour and which are not,
the law gains no understanding as to how she perceived the context and what prompted her to
take the action she did.

Technically, then, the law does not ignore context. Rather, it substitutes an alternative one.
By giving attention to some elements of the context but not others, the description of the
circumstances facing the woman is selectively altered — so much so that an entirely different
context from the one which the woman herself experienced is constructed. The meaning of
the behaviour shifts as the description of the context shifts. The act takes on the meaning that
the new context permits it to have. With the basis for her fear excised from the story, the
woman’s action comes to look like revenge or murder, rather than self-defence. The ‘story’
of an event must make sense, and by limiting the features which can be included in the
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narrative, an alternative one is created. The meaning of the act becomes that which the law
permits it to have, not the meaning that it held for the person committing it.

Law believes it is in the business of impartial moderation of narratives offered by others. It
does not recognise that it is also in the business of ‘telling tales’ (D. Nicolson, 1995). When
it pre-determines which elements can feature in a story and which must be ignored, it is
dictating the tale that a defendant or witness can offer. Thus, law does not seek to gain an
understanding of the event in question, but merely to judge how well the final account
‘measures up’ against established standards. This comparative exercise does not appear
problematic to law, because the standards against which judgement is made are considered to
reflect an objective, independent, unbiased perspective. It is only in identifying the biases
within them that it begins to be possible to see them as unjust. It is not surprising that men’s
experience should more frequently and easily measure up against the standards than
women’s, given that those standards were of a masculine nature from the outset.

There are a variety of ways in which the law is involved in ‘telling tales’. The
individualistic model on which it is constructed often creates inconsistencies and ambiguities
which can only be resolved through the development of legal fictions. For example, offences
committed by corporate bodies, such as causing the death of an employee through unsafe
working practices or polluting rivers by discharging poisonous effluent, are regarded as
crimes. But who is to be charged with the offence — the chief executive? the directors of the
company? the employee who pressed the button discharging the effluent? According to the
individualistic framework of law, a specific person or persons would need to be identified and
held responsible for the crime. However, it is frequently the case that no one person within a
corporation carries criminal responsibility, in terms of ‘knowingly and intentionally setting
out to harm’. The resultant harm is likely to stem from a complexity of factors including
neglect, indifference, and/or error. When the law wishes to declare corporate behaviour
unlawful, it therefore does so by classifying the corporation as a legal person and on this basis
charges it with the offence. The whole corporate body is charged on the grounds that it can
have ‘a controlling mind’ and thus function, in abstract form, as an individual person. This is
apretence, a fiction invented by law in order to accommodate its need for rigid frameworks.
Because the model on which it bases its understanding of human action is an individualistic
one, all events with which it deals must be forced to fit that model, even if that reshaping leads
to an account that is nonsensical. We have seen other examples of such contortionist
reasoning processes in the nineteenth-century cases where women were declared not to be
persons in the eyes of the law and the attempt to equate the circumstances faced by the
theoretical ‘reasonable man’ and a battered woman.

We have up to this point highlighted the way in which law ignores context, nursing the
construction of a story with which it feels familiar and comfortable. There is some evidence,
however, that contexts are occasionally being factored into legal deliberations, by taking
account of the ‘personal characteristics’ of individuals who commit crimes. In England, for
example, the defence of provocation allows the jury to take account of ‘any personal
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characteristics’ that might make the accused person more susceptible to being provoked.
Thus, in the case of R v Morhall (1995), Morhall was convicted of murdering an acquaintance
who had nagged him about his addiction to glue-sniffing. On final appeal to the House of
Lords, his conviction was reduced to one of manslaughter on the basis that the jury had not
been allowed to consider the personal characteristics that would have provoked a person who
was addicted to glue-sniffing. That is, they felt that the standard of the general ‘reasonable
man’ should have been replaced by that of a ‘reasonable man under Morhall’s circumstances’
(i.e. a glue-sniffer). Thus, there is evidence that a shift is occurring which accommodates the
personal characteristics of a defendant, even where this lends itself to a rather perverse
outcome.

Recent developments in rape law in the UK supply additional evidence of such a shift,
although the perversity of these decisions makes the reasoning applied in Morhall seem
mundane. Indeed, it begins to seem that new legal fictions are being erected, rather than old
ones simply being dismantled. Rape is explicitly defined from a male perspective. If a man
believes that consent to sexual intercourse was given, then the law states that the act cannot
be defined as rape. It does not matter what the woman believed to be true ofher own (or ofhis)
behaviour. The judgements in the key cases in this area (DPP v Morgan, 1975; Jamieson v

HMA, 1994) thus apply an even more idiosyncratic standard than is usually found in law.

The man must have genuinely formed the belief that she was consenting . . . [but] this
need not be abelief which the jury regards as reasonable, so long as they are satisfied that
his belief was genuinely held by him at the time.

(Jamieson v HMA, 1994: 92)

The man need only demonstrate that he honestly believed that consent had been given; he is
not required to meet even the objective standard of a reasonable belief. The personal
perspective of the rapist has been accommodated — at the expense of the personal perspective
of the woman.

Thus, attention to ‘personal characteristics’ has not successfully contextualised behaviour.
Law is still choosing a route of legal fiction. It has performed an ingenious slight of hand,
labelling these new elements ‘personal characteristics’ instead of identifying them as
contextual factors. The purpose that is served — to highlight aspects of the situation as that
individual perceived it — is not articulated. To describe it as a contextual approach would
create immense tension for a legal system grounded in an individualistic framework.

Contextualised accounts of behaviour are not being encouraged within the legal system.
This is because it is law that decides when greater contextualisation is appropriate and when
it is not needed. It is /aw that decides which additional factors might be informative. It is not
the person involved in the events who has been awarded this power. As long as law retains the
ultimate authority to contextualise, the established individualistic model will prevail.
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Conclusion

This chapter has explored in depth some of the key characteristics of psychology and of law.
While we have undertaken separate analyses of each discipline, our underlying goal has been
to highlight the similarities between them. One of the assumptions guiding their collaboration
is that the interaction of two independent fields should help to counteract biases held by the
other. This is a misguided assumption. Because psychology and law share the key
epistemological characteristics, their knowledge and perspectives actually reinforce each
other’s existing biases. If psychology, with its use of objective, scientific methods, has seen
fitto classify certain behaviours as disorders of the individual, how can it be inappropriate for
law to share that perspective? There is a need, too often neglected, to examine the bases on
which disciplines operate before deciding whether their contribution to society can be
considered a beneficial one.

The theoretical framework that has been laid out in this chapter provides a basis from which
to address that gap. In the next four chapters, we will examine individual syndromes and
situate them within this framework. It is possible to discern the operation of the implicit
relation between psychology and law within each of them. We do not believe that that relation
is restricted to these four syndromes, however. Wherever the law has the potential to make
use of scientific psychological syndrome evidence, particularly in regard to women, we
would expect to find the effects of the implicit relation. Rather than adopting a broad approach
for our analysis, we have chosen to look at a few diagnoses in detail. It is the details — the
proclamations of judges, the affirmations of psychologists, the silence of women’s voices —
that bring our theoretical arguments to life.



4  Battered Woman's Syndrome

Context is all.
Margaret Atwood!

In this chapter, we look at the first domain in which our arguments concerning the implicit
relation are applied. Domestic violence is the domain in which syndrome evidence has
arguably made most impact in the courtroom. In recent years it has attracted interest from the
media, academics, and social commentators, particularly in situations where battered women
kill their violent partners. Although such cases represent only a small fraction of the incidence
of domestic violence, the circumstances surrounding these fatalities tend to be sufficiently
dramatic to ensure media attention. It is also in such cases that Battered Woman’s Syndrome
has sometimes been used to support a woman’s claim that she was acting in self-defence or
was provoked, rather than acting in revenge. Amidst the controversies surrounding this issue,
evidence of the implicit relation can be identified. We will begin by reviewing the incidence
of domestic abuse and the evolution of Battered Woman’s Syndrome, followed by a
consideration of'its application in the courtroom. This provides the framework in which we
can situate our analysis.

Incidence of domestic violence

The prevalence of domestic abuse remains very high, despite the variety of measures that
have been developed to tackle it in the last twenty years. Statistics for the UK reveal that
almost half of all homicides of women are caused by a partner or ex-partner, while one in five
of all murder victims (both male and female) is a woman killed by a partner or ex-partner
(Home Office, 1985-1993; see also Victim Support, 1992). Official figures for the US report
that approximately twice as many women as men are killed each year by a partner or ex-
partner (Bachman and Saltzman, 1995). Statistics for Canada and Australia also show that a
significantly higher proportion of women are killed by men than is the reverse case (Edwards,
1996). For violence that does not result in death, official surveys have produced figures of 9
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in 1000 women in the US reporting physical violence within their relationships (National
Crime Victimization Survey, reported in Bachman and Saltzman, 1995), 19 per 1000 women
in Canada (1993 Canadian General Social Survey, reported in Johnson, 1996), and 1 in 10
women in Britain (1992 British Crime Survey, reported in Mayhew, Maung, and Mirrlees-
Black, 1993).

Although these official statistics disclose a disturbingly high incidence of domestic
violence, they have been criticised for underestimating the real scale of the problem (Gelles,
1997, Stanko, 1988). Academic research reveals a much higher rate of domestic violence,
with figures ranging between 20% and 30% of women in heterosexual relationships suffering
some form of violence (Gelles, 1997; Johnson, 1998; http://www.brunel.ac.uk/depts/law/
dvds). This discrepancy between the official statistics and academic findings is partly
attributed to the dependence of official statistics on self-reporting, a notoriously unreliable
measure, and to the broad-brush approach used in omnibus crime surveys. Indeed, a recent
survey in Canada, conducted using particularly carefully designed materials, obtained
figures that exceeded police statistics by a factor of four (Johnson, 1998).

Women’s willingness to report domestic abuse is diminished by numerous obstacles.
These include fear of retaliation by the abuser, anxiety that involving the police will achieve
few outcomes, and doubt that the judiciary will take such crimes seriously (Edwards, 1989).
There are also the practical difficulties frequently faced by women fleeing violence, such as
an immediate safe refuge, longer-term rehousing, re-schooling for children, and achieving
economic independence from her battering partner. Finally, the psychological hurdles are
very significant. The sexual, emotional, and mental abuse is considered by many victims to
be worse than the physical abuse. There are thus a variety of issues that must be addressed in
understanding a woman’s decision to report abuse and to leave the abuser (Dobash and
Dobash, 1979, 1992, 1998; Edwards, 1989; Kelly, 1988).

Persistent lobbying has achieved some concrete results in addressing these issues over the
past 25 years. Much of this has been encouraged by feminist research and activism (e.g.
Dobash and Dobash, 1979, 1992, 1998; Edwards, 1989; Hanmer, Radford, and Stanko, 1989;
Pahl, 1985; Walker, 1979). In the UK the Women’s Aid refuge movement, which was started
in 1976 by Erin Pizzey, broadened into a nationwide (indeed worldwide) movement that now
provides temporary housing each year for thousands of women fleeing violence. The refuge
movement increased awareness of the lack of legal protection available for women, resulting
in legislative acts, improvements in police guidelines, and high-profile campaigns (e.g.
Domestic Violence and Matrimonial Proceedings Act 1976 in England; Matrimonial Homes
(Family Protection) (Scotland) Act, 1981; US Attorney-General Task Force on Violence in
the Family, 1984).

Important changes have also been initiated elsewhere within the criminal justice system.
During the 1980s many police forces in the UK introduced specialist Women and Child Units
to combat complaints about insensitive handling of female victims of physical and sexual
violence, although officers assigned to the Units are frequently regarded as doing low-status
‘women’s work’ (Burman and Lloyd, 1993).The 1990s have seen a trend toward multi-
agency strategies, with partnerships being set up between relevant agencies, such as the
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police, the judiciary, social work departments, schools, and health services (e.g. Scottish
Partnership on Domestic Violence Report, by Henderson, 1997; UK Government initiative
‘Delivering for Women’ (The Guardian, 10 November 1998); New Mexico Death Review
Team, 1998). These have been established because they are seen as more effective
mechanisms for facilitating support to women and tackling the causes of domestic violence
than are single-agency efforts (Henderson, 1997).

Yet, despite all this activity, the statistics cited earlier make clear that the prevalence of
domestic violence remains intolerably high. Why is it that campaigns should succeed in
raising awareness but not in changing behaviour? Proponents of systems theory (e.g. Gelles
and Straus, 1988; Straus, 1980, 1990) argue that domestic violence emanates from the
dysfunctional family. They argue that by putting greater resources into the support and
treatment of such families, rates of violence can be reduced. In particular, they focus on the
abuser, proposing therapeutic efforts directed at the level of individual men (within the
context of their families). In contrast, a feminist analysis argues that violence results from
male power and privilege in society in general (Kelly, 1988; Stanko, 1985). Proponents of this
view maintain that the extremely high incidence of violence, across all levels of society,
cannot be accounted for satisfactorily by reference to the pathology of individual men and
individual families. (For acomparison of feminist and systems theory approaches, see Gelles,
1997; Yllo and Bograd, 1988.) To claim that violence within the family is symptomatic of
male power and privilege may seem polemical. There is, however, a substantial body of
international research that has convincingly exposed the links between the male as traditional
‘head of the household’, main breadwinner, property holder and paterfamilias, and the
exercising of power and authority that attaches to these positions (Collier, 1995; Stone, 1990).
Historically, women were the legal property of their fathers and husbands, and while those
historic bonds have been fractured by subsequent legislation, many of their shackles endure
within contemporary institutions and societal practices (Leneman, 1998; Stone, 1990). Thus,
in England, domestic violence was not acknowledged as a social problem until the mid-
1970s, while rape within marriage was criminalised only as recently as 1992.

The very term ‘domestic violence’ connotes something that occurs in private, behind
closed doors and beyond the public gaze. Reluctance to ‘interfere’” with the private lives of
men and women is deeply embedded within the law. Attacks by partners and ex-partners are
still classified distinctively by the criminal justice system as ‘domestic’ assaults, thus
minimising their significance. These cases are unlikely to be prosecuted or, if they do reach
court, likely to result in a warning rather than a more serious disposal (Edwards, 1996). When
prosecuting authorities are under financial or resourcing pressures, ‘domestics’ are
particularly liable to be dropped (Henderson, 1997; Scotland on Sunday, 25 September 1994).
Judicial attitudes frequently reflect a similar dismissive tenor. Recent examples include the
1998 Scottish case of William Gallacher, who held his wife down and punched her because,
he said, her menopausal mood swings had provoked him. When this argument was offered to
the court by his solicitor, the judge dealt with the case by giving Mr Gallacher only a warning,
stating that he was taking into account a positive report from the social services department
and Gallacher’s ‘good behaviour’ between the offence and the court hearing (The Scotsman,
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10 December 1998).The judge in the 1997 English appeal case of Michael Creighton was
willing to reduce a custodial sentence previously imposed by the trial court. Creighton had
harassed his ex-wife, vowing to ‘hound her until she died’. Lady Justice Butler Sloss
suggested to Mrs Creighton’s lawyers that she consider moving elsewhere, on the basis that
‘[t]here is always the danger of the husband doing something more serious. Your client must
protect her situation’ (The Guardian, 30 October 1997). Whether intentional or not, decisions
such as these shift the responsibility for abuse from the perpetrator to the victim. She is
assigned responsibility not only for coping with the abuse but also for causing it.

This brief review provides a glimpse of the situation faced by lawyers seeking to protect
their clients from violent partners. The difficulties are multiplied when a lawyer is faced with
explaining why her/his client has killed her abuser. It is to this end that Battered Woman’s
Syndrome has been promoted, for, in highlighting the psychological consequences of abuse,
ithas the potential to contextualise the woman’s actions so that they are more comprehensible
to the court. This is particularly important where a woman’s account of her experience and
the law’s expectations of her are in conflict. The admission of Battered Woman’s Syndrome
into the courtroom has been received with celebration in many quarters, but, as we shall see,
the implicit relation between psychology and law severely limits the contribution it can make.
Indeed, it arguably works against the interests of women as a group.

Battered Woman’s Syndrome

In 1979 Lenore Walker published The Battered Woman, in which she described the
psychological consequences and patterns of behaviour that result from cyclical violence and
long-term abuse. The patterns came to be known as Battered Woman’s Syndrome (BWS).
Walker argued that a battered woman may experience at the hands of her abuser a state of
‘psychological paralysis’, which can only be ended by an act of violence on her part. In that
and subsequent texts, Walker portrays a ‘typical’ battered woman as one who has been

subjected repeatedly to coercive behavior (physical, sexual and/or psychological) by a
man attempting to force her to do what he wants her to do, regardless of her own desires,
rights, or best interests.

(Walker, 1990: 102)

Walker drew on Seligman’s theory of ‘learned helplessness’ to provide a framework for
understanding the effects of continued, uncontrollable violence. Working with dogs,
Seligman (1975) had shown that administering electrical shocks could induce animals to
expect ill-treatment to the extent that, when it became possible for them to leave their cages,
they refused to do so. Walker (1984) applied this theory to domestic violence, arguing that
women who were subjected to long-term abuse respond