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Introduction

Looking back today, what seems most surprising is the unity of purpose
shown by the UN member states at the time in adopting the UDHR with-
out a dissenting vote. Now, in the face of numerous, pressing human rights
crises, there is no shared vision among world leaders to address contemporary
challenges of human rights in a world that is increasingly endangered, unsafe
and unequal (Amnesty International 2008: 5).

In the market place of domestic politics and in international affairs, respect
for rights is the new criterion of political legitimacy (Waldron 1987: 1).

...lack of agreement about what constitutes a human right breeds doubt
about the very concept of human rights (Campbell 2001: 53).

Stephen D. Krasner has contended that of all the social environments in which
human beings act, the international is one of the most complex and institutionally
weak. It is characterized by a lack of authoritative hierarchies (Krasner 1999:
42). To compensate humankind has always attempted to mitigate the uncertainty
and precariousness of the international human condition by invoking authorities
that transcend individuals and political boundaries, and appeal to humanity as
a whole. Universal principles have served as a standard by which to overcome
the complexity, institutional weakness, and lack of authoritative hierarchy in the
international sphere, and to curb the propensity towards arbitrary rule within
the domestic. Foremost among them in the West, and exported to the rest of
the world, are the grand conceptions of natural law, natural rights, and human
rights. They are the ethical constraints in tempering man’s inhumanity to man,
and in constraining nations in their relations with each other within acceptable
boundaries articulated in the Law of Nations. The overarching theme that holds
this book together is the relationship between politics and morality. In particular,
its primary focus is upon what in philosophy is known as moral realism. It takes
many forms, but in broad brush strokes it may be characterized as that point
of view that maintains that there are objective standards of truth and morality,
independent of what we may wish or think, and from which rules of conduct may
be derived, or to which individual actions should conform. An objective morality
stands above the transitory unsettled surface of everyday politics and acts as a
guide, and standard of moral appraisal. Politics, on this view, is subordinate to
morality. It denotes a type of meta-ethical outlook, rather than a particular theory,
and may take many forms ranging from naturalism, to moral rationalism or a full-
blown version of religious foundationalism.
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This, then, is the exact opposite of what is commonly understood as realism
in politics and international relations. Here the relationship between politics and
morality is inverted. There is not necessarily a rejection of morality, but instead
a recognition that political order or stability is the primary principle, and the
necessary prerequisite to a flourishing morality. The primacy of order over justice
is what underlies the rationale of truth and reconciliation tribunals. Establishing
and maintaining such order may require bracketing, or suspending, ordinary
morality in the pursuit of politics. Machiavelli famously posited a parallel universe
of ordinary morality and political expediency, whereas Hobbes conflated the two,
making morality equivalent to expediency. The site in which morality is played out
is typically the state or nation that provides the bounded community necessary for
a shared moral life, and outside of which, and between one and another, expedi-
ency and reason of state prevails. For the moral realist, the objective standards of
truth and morality transcend political communities, which have their place in, but
which are not the arbiters of the moral universe in which they act.

Whatever synonyms there may be in non-Western cultures for this range of
concepts related to moral realism, the constellation of ideas and values that
emanated in the West were exported, and for the most part imposed, on the
rest of the world. Born of European stock, when the Roman Empire and then
Christendom were the primary reference points to one’s ultimate identity, other
cultures were understood through the conceptual and moral framework provided
by natural law and natural rights. Contrary to much academic opinion, this tradi-
tion remained heavily underpinned by different readings of the Christian religion.
The contemporary global human rights culture, imbued with the principles of
self-determination and liberal democracy, is the latest manifestation of Western
globalization. One may say with only a little exaggeration that Europe has released
itself from considerations of geography. Just as Christendom before it, but much
more successfully, Europe, and particularly European values, has insinuated itself
way beyond its geographical confines. ‘European’, as Michael Oakeshott tells us,
‘has become an adjective which refers to something which may be found in any
part of the world” (Oakeshott 2004: 436). The exportation of the values, for exam-
ple, the rule of law, human rights, and democracy are consciously imposed on
prospective allies (if there is not some other strategic or economic consideration
that may trump it) by both the European Union, and the offspring of European
culture, the United States of America. John M. Headley, for example, subscribes
to the idea of the Europeanization of the world. This consists in the idea of a
common humanity and the principle of equality, manifest in the human rights
culture; and the desirability of political dissent expressed through liberal democ-
racy, with its emphasis upon political freedom (Headley 2008: 7). This tendency
is welcomed, with varying allowances for sensitivity to cultural difference, by an
unlikely array of scholars who inhabit radically different terrains on the political
landscape, for example, Francis Fukuyama (1993), Will Kymlicka (2006), and
Richard Rorty (1989). Kymlicka, for example, extolling the virtues of a tamed
liberal nationalism praises European enlargement, arguing that ‘Europeanization
is morally progressive because it is consolidating and diffusing liberal nationhood’
(Kymlicka 2006: 132). He goes on to suggest that, ‘Far from transcending liberal
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nationhood, the EU is universalizing it, reordering Europe in its own image’
(Kymlicka 2006: 135).

With the increasing number of books devoted to the study and explication of
human rights the propensity for conceptual confusion has proliferated, despite
the heroic efforts of some scholars to arrest the discord. There is a lack of clarity
about what separates, and what unites, the natural law, natural rights, and human
rights idioms of discourse within the field of international relations. My aim is
to disentangle the different vocabularies that are so often indiscriminately inter-
twined in the contemporary human rights regime or culture in order to ultimately
arrive at an answer to the question, ‘what does it mean to have a human right in
contemporary international relations’ and what limits do such rights place on the
actions of states in their relations with each other and with their own citizens.

I will argue that natural law, natural rights (both prescriptive and descriptive),
and human rights are conceptually distinct, but are related to each other, not as
answers to the same question, but as part of the same historical process by which
one turns into the other. The purpose of achieving conceptual clarity is to clear
up the confusions that surround modern day discussion of human rights in their
legal, political, and philosophical forms.

The main contentions of this book are that natural law and natural rights, as
constellations of ideas and presuppositions, are far more in harmony with each
other than most commentators are prepared to admit, and that natural rights and
human rights are far more conceptually distinct than is often maintained. Natural
rights, despite arguments to the contrary, retained the foundation of a religious
world view to sustain its moral claims. The most important natural rights thinkers
(with the exception of Hobbes) continued to evoke God as the basis of obligation
in their theories. Reason, for the most part, could not in itself create obligation.
Reason is what enables us to come to know what our rights and duties are, while
God provided the foundation for the enjoyment of the rights, and for fulfilling
our obligations. The British Idealists are important in the story because they play
an important role in the transition from natural rights to human rights. They
jettison the rationalist element in natural rights, but retained the religious. Ideas of
human rights, on the whole, abjure the divine and present us with foundationless
universal principles that constrain the actions of individuals domestically and
internationally, and within and between states. Furthermore, the universalism of
natural law, natural rights, and human rights, almost without exception, turn out
to be conditional, and in effect ‘special’ rights and privileges. This contention is
demonstrable in the examples of, multicultural encounters, slavery and racism,
and women’s rights.

This project arises out of a previous study of the history of the political theory
of international relations in which I tried to retrieve something of the classical
traditions of thinking about issues of international relations (Boucher 1998).
This current book is similarly inspired by the belief that present thinking about
important issues such as human rights cannot be disengaged from the heritage
out of which it emerges, and that the cursory historical allusion or sketch does a
disservice to the complexity and sophistication of past thought, as well as impov-
erishes present thinking.
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There can be no area of political thinking more demonstrative of the unity
of political theory and international theory, and of the artificiality of rendering
them asunder than the idea of a universal morality. There can be no better exem-
plification than to retrieve the vocabularies by which the ethical constraints on
individuals and nations in relation to humanity as a whole were conceptualized.
We need to take Leo Strauss seriously when he explains that, “The problem of
natural right is today a matter of recollection rather than of actual knowledge. We
are therefore in need of historical studies in order to familiarize ourselves with the
whole complexity of the issue. We have for some time to become students of what
is called the “history of ideas™ (Strauss 1965: 7).

That aspect of political thought that concerns itself with international relations
has in recent years become increasingly popular as an area of study. There has
been a rapprochement between the history of political thought and the history of
thought in international relations. There is a growing reluctance to take at face
value Martin Wight’s observation that there is no comparable canon of texts in
international relations to rival those of political theory, or to accept the emblem-
atic use of the figures of Hobbes, Grotius, and Kant to represent three distinct
traditions, and to reify such concepts as the nation state, sovereignty, realism, and
idealism (see Walker 1993 and Keene 2005).

The interface where the two disciplines meet is relatively amorphous and is yet
to acquire a settled nomenclature, let alone a settled subject matter. This is largely
because the term theory in international relations has been used to tolerate a
wide variety of intellectual pursuits, including empirical and normative enquiries.
Even in relation to empirical theory Kenneth N. Waltz complained that the term
is used very loosely among specialists in international relations, often referring
to any work that rises above mere description and which includes some analysis
(Waltz 1979: 1).

NOMENCLATURE

A variety of labels have been attached to the area of study. Fred Parkinson, for
example, perhaps wishing to get away from the pejorative connotation of the word
theory in his discipline, called it the ‘philosophy of international relations’ The use
of the term philosophy is no more precise than the use of the term theory. It is not
employed as a discriminating principle. His book encompasses levels of discourse
ranging from philosophy to polemics (Parkinson 1977). Similarly, Martin Wight,
an opponent of American empirical theories of international relations, uses the
term ‘International Theory’ in as undiscriminating a way in the levels of discourse
it encompasses (Wight 1991). The great political philosophers such as Hobbes,
Rousseau, and Hegel rub shoulders with international jurists such as Grotius,
Pufendorf, and Vattel, and polemicists such as Cobden, Bright, and Hobson,
along with literary figures such as Tolstoy, Wells, and Huxley, and distinguished
statesmen such as Lincoln, Bismarck, Gladstone, and Churchill. This intellectual
egalitarianism, where the fact of theorizing is more important than the quality of
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the theory, is testimony to Raymond Aron’s observation that theory has become
a much over-used and abused word, particularly in the field of international
relations where the most banal observations are dressed-up under the guise of
theory (Aron 1967). Wight describes his version of international theory as ‘an
experiment in classification, in typology, and ... an exploration of continuity and
recurrence, a study in the uniformity of political thought: and its leading premise
is that political ideas do not change much, and the range of ideas is limited” (Wight
1991: 5). In essence, theory for Wight, in a much less sophisticated manner, is
akin to Arthur Lovejoy’s Unit Ideas whose components persist over vast periods
of time.

With the wane of positivism in international relations, it has become relatively
common to refer to the interface between political theory and international rela-
tions as international political theory (Donelan 1990; Linklater 1990; Williams
1992; Walker 1993; and Brown et al. 2002). Such terms as ‘international thought’
(Onuf 1998) and ‘international political thought’ (Keene 2005) are also gaining
currency. What is encouraging about this literature is that far more stringent
qualitative criteria of relevance and appropriateness are being applied. The fact
that someone somewhere said something relating to international relations is no
longer a qualification to be heard. One of the guiding principles of selection in
the collection edited by Chris Brown, Terry Nardin, and Nicholas Rengger, for
example, is that ‘some thinkers clearly have produced more significant work than
others’ (Brown et al. 2002: 3).

In my own work I employ the term ‘political theory of international relations’
deliberately to be inclusive of only some levels of discourse. To use the term
political philosophy of international relations would be too exclusive, especially if
used in the Oakeshottian sense to refer to those reflections that seek to establish the
connections in principle and in detail, mediately or directly, between politics and
eternity, the masterpieces of which were produced by Plato, Hobbes, and Hegel
(Oakeshott 1975a: 5). I wanted to include, what Oakeshott calls, the political
theorist, such as Locke capable of producing the perfect abridgment of the British
political tradition, and the theoretician, such as Jeremy Bentham, who having
reflected upon an activity has recommendations for its better conduct.

One of the principal features of the political theory of international relations
is what may be described as the ‘historical turn’ I want to say something about
what this is, and illustrate how it is of benefit for both political theory and the
political theory of international relations. This whole book is an exemplification
of the historical turn and how excavation of the rich resources of the past enables
us to understand better where we are, and who we are, now.

THE HISTORICAL TURN

The historical turn in international relations is of missionary zeal and is char-
acterized by an almost religious fervour to adopt the mantle of historian, to
use Pocock’s words, as guardian of the truth. Those who advocate the use of
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history as a weapon against prevailing orthodoxies see no incompatibility, as an
Oakeshottian would, between a practical attitude towards the past and historical
sensitivity. There is no suggestion that the past directly provides answers for
present problems, but instead a belief that the role of history is to unmask, demys-
tify, deconstruct, or expose the ossified and petrified prevailing paradigmatic icons
of the discipline. The sources of this historical turn are various. R. B. J. Walker
invokes Weber and Foucault (Walker 1992: 23-4), Andrew Linklater relies on
Foucault and Collingwood (Linklater 1990: 212-21 and 227, n. 4), and Edward
Keene (Keene 2005: 14-20) derives inspiration from Quentin Skinner, who in turn
describes his approach as Collingwoodian (Skinner 2001: 175-88). The present
study is inspired by both R. G. Collingwood and Michael Oakeshott who in their
different ways established the integrity and autonomy of the historical mode of
understanding in the English speaking world in the face of an increasingly shrill
onslaught from positivism. Indeed, Collingwood’s An Essay on Metaphysics (1938,
revised edition, 1998) was a conscious rebuttal of logical positivism’s contention
that metaphysical statements are nonsense statements.

Constructivists, such as Nicholas Onuf, Alexander Wendt, and Beate Jahn,
along with poststructuralists, such as R. B. J. Walker, William Connelly, and Jim
George; constitutive theorists, such as Andrew Linklater, Mervyn Frost, and Chris
Brown; and identity theorists, such as Edward Keene, although very different
in their assumptions and analyses, have all taken the historical turn and have
a number of things in common. First, they take the postulates and conclusions
of ‘conventional’ international relations as social constructions, questioning their
validity and efficacy. Second, they emphasize the contingency of the realities that
we have constructed for ourselves, contending that far from universal principles,
such as those that underpin realism in international relations, determining the
structure of the world and how we are to respond to it, things could be, and
have been, very different. Third, this has necessarily given rise to a plea for greater
historical sensitivity in the unmasking of the emblematic moments in the world
that international relations has created for itself. These include questioning the
emblematic status of the Peace of Westphalia, the apparent immutability of state
sovereignty, the efficacy of the Realism/Idealism dichotomy, and the usefulness
of Wight’s and Bull’s three traditions, Hobbesian, Grotian, and Kantian in the
theory and practice of international relations. Fourth, they have all contributed
to the retrieval of the lost world of a canon of classic texts, in which thinkers in
contributing their visions of the eternal in the transitory offer us the glimpse of
alternatives, that do not directly solve our problems, but instead offer to the mind
the potential for self-creation and transformation. And, fifth, what these writers
have in common, along with a host of others coming at international relations
from the directions of political theory (including modern analytic philosophers of
distributive justice), and the history of political thought, is a refusal to acknowl-
edge that international relations constitute a distinctive subject matter so different
from other areas of social life that it demands its own methods, vocabularies, and
patterns of thought appropriate to its uniqueness (Brown 2001: 14).

None of this may appear remarkable, but each constitutes a radical, fun-
damental and revolutionary, challenge to the self-identity of the discipline of
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international relations. The fifth may be the most radical challenge of all.
Throughout all of its brief history the sub-discipline of international relations
has self-consciously differentiated itself from politics. With the failure of liberal
internationalism, the discipline of international relations severed its connection
with the tradition of idealist ‘miserable comforters, and refused to define itself
in terms of a body of classic texts. This book is a contribution to retrieving what
was set asunder, and an attempt to reintegrate some powerful thinkers into the
mainstream of the political theory of international relations.

THE CHALLENGE TO TRADITIONS

Non-behaviouralist considerations of thinking about international relations,
across the whole spectrum of thought, have been dominated by E. H. Carr’s
dualism of Idealism and Realism, and Martin Wight’s and Hedley Bull’s tripartite
modification into the Machiavellian or Realist, the Grotian or Idealist, and the
Kantian or Revolutionary (Bull 1991 and Wight 1991). Their dominance has been
such as to distort much of what in other respects are excellent works of scholarship,
obliged to enter into discussions about how a particular thinker or thinkers fit into
one of the three traditions (see, for example, Welsh 1995: 6-9, 32, 35, and 58).
The danger with these traditions is that their use often degenerates into exercises
in classification, and sub-classification, for classification’s sake. My own charac-
terization of the history of political theories of international relations proposes
an alternative in which Empirical Realism stands in antithesis to Universal Moral
Order, which encompasses both the Grotian and Kantian traditions of Wight,
and which results in the synthesis of the tradition of Historical Reason (Boucher
1998). The most important respect in which they differ from their alternatives is
in the relation in which they stand to the individual thinkers discussed. Just as for
Wilhelm Dilthey, the individual stands at the centre of systems of interaction, the
political theorist of international relations is somehow attempting to resolve the
tensions between all three in his or her own mind, and one, but not the same
one, almost invariably dominates the other two. Even this is too constraining
for some such as Knutsen (1992) and Keene (2005). Edward Keene, for exam-
ple, rejects organizing his history of international political thought in terms of
traditions because he believes that such an approach emphasizes the continuities
at the expense of discontinuities, a unity rather than diversity, and assumes the
perennial character of the issues. Keene appears to assume that placing thinkers
and the concepts that they used in their appropriate historical contexts excludes
an emphasis upon continuity. Any reader of E H. Bradley (Bradley 1930), Michael
Oakeshott (Oakeshott 1933), or R. G. Collingwood (Collingwood 1993) will know
that starting and ending points in history are inevitably somewhat arbitrary, and
that every identity is a unity in diversity, a continuity in change. Collingwood
is famous, of course, for his denial of perennial problems in philosophy. He
argued that when Plato talked about the Athenian state it is a completely different
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concept from that of Hobbes’ seventeenth century state. Collingwood concedes
there is a sense in which they are the same, but not as two different instances of
a universal. “The sameness), he argues, ‘is the sameness of an historical process,
and the difference is the difference between one thing which in the course of
that process has turned into something else, and the other thing into which it
has turned’ (Collingwood 1970: 62).

What are the implications of this for political theory? I will take just a few
examples to illustrate the mutual benefit that may accrue when the disciplines
of political theory and the political theory of international relations converge and
overlap (sometimes also with history and international law).

THE CHALLENGE TO SOVEREIGNTY

Much of the literature on international relations thought presupposes that the
subject matter is defined by sovereign states in their relations with each other in a
context of anarchy, or the anarchical society as Hedley Bull famously described it
(Bull 1977; also see Wight 1991: 1). Chris Brown takes the concept of sovereignty
to be a key feature among the differentiae of ‘international political theory’. Such
theorists share with political theorists concerns about rights and distributive
justice, but are particularly focused upon how they are refracted through the
medium of sovereignty, which he takes to be ‘shorthand for a particular system
of inclusion and exclusion’ (Brown 2002: 11). The issue of sovereignty certainly
frames many of the debates in the political theory of international relations.
Issues of humanitarian intervention and of universal human rights are frustrated
by the reified and entrenched, but often illusory, sanctity of sovereignty, which
Stephen Krasner refers to as ‘organised hypocrisy’ (Krasner 1999). The dualism
between the domestic and international is a postulate of political theory, whereas
this division is increasingly interrogated in the political theory of international
relations. Knutsen observes that a focus on sovereignty has a constraining influ-
ence on the scope of inquiries tending towards an inordinate preoccupation with
Western events and European theorists (Knutsen 1992: 2). By shifting the focus
off sovereignty ideas about imperialism, civilization, culture, and race come into
prominence (Keene 2005: 13). Without the preoccupation with state sovereignty
the received distinction between international and political theory (or to put it
in Walker’s terms, the inside/outside distinction) cannot be maintained (Walker
1992); without the sovereign individual, the traditional privileging of what Ashley
calls the ‘heroic’ ideal of rational man is foundationless, and without the possibil-
ity of sovereign truth, the epistemological privileging of some forms of knowledge
above others is unjustified. In short, without sovereignty, political space is endless
and the borders between inside and outside dissolve.

This book explores a set of ideas that transcend sovereignty, or at least challenge
it in significant ways. It is an exploration of that mode of thinking that I have
called elsewhere the Universal Moral Order in which human beings are united
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with each other in a universal community whose sinews are moral ties. States
or nations are contingent intrusions on this universal community, hence giving
rise to the perpetual tension between the duties of a citizen and a person. The
stronger the pull of the universal community the more corrosive it is to the barriers
of sovereignty. Natural law, natural rights, and human rights all in their ways
constitute standards or criteria by which the actions of ruling regimes may be
measured, and brought to account before the international court of reason. There
are times when the voice of universal morality may be little more than a faint
whisper, and others when it is audible against no matter how much background
noise events throw-up.

EUROPEAN ENCOUNTERS WITH THE NEW WORLD

Studies of the European relations with the Americas offer the opportunity to re-
establish classic texts as central to the political theory of international relations,
and expand on the canon of traditional texts in political theory. This is particularly
the case in relation to Pufendorf who was the most widely read moral theorist of
the seventeenth and eighteenth centuries until Kant’s Copernican revolution, and
whose theory of sovereignty may be read as a response to the theoretical issues
posed by the Peace of Westphalia (Boucher 2006). There is a host of other issues
that arose in relation to the Americas, including humanitarian intervention in
relation to which important thinkers emerge, who hardly figure in the political
theory canon, and who are beginning to appear more frequently in the political
theory of international relations. They also appear in histories of international
law, or the Law of Nations, because one of its sources is the writings of the classic
jurists. Many of the classic thinkers in international relations, such as Gentili,
Grotius, and Suarez, argued that acts which outraged humanity, such as human
sacrifice and cannibalism, overrode the exclusiveness of domestic jurisdiction
and gave grounds for just war, or what modern international lawyers would call
humanitarian intervention (Meron 1998: 123—4).

Interest in European encounters with the Americas gives a sharper perspective
on why discussions of property have such a prominent place in texts of political
theory and the Law of Nations during the sixteenth and seventeenth centuries.
While the issue of whether heathens and barbarians could legitimately be con-
sidered the owners of property was a lively issue during the Crusades, the ques-
tion became even more pressing with the discovery of the Americas. The issues
revolved around whether property was an institution established by civil society,
or whether property rights are a matter of natural law. Vitoria, for example,
argued that the Indians met the criteria for property ownership under natural
law, while Sepulveda maintained that property was a civil institution, a view that
was attacked with some vehemence by Las Casas (Hanke 1974; Pagden 1993; and
Jahn 2000). This context goes a long way to explain why both Grotius and Locke
contended that property ownership in Europe was a matter of settled civil law,
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but prior to civil society there is a natural form of ownership regulated by natural
law. This is reflected in Grotius® distinction between occupation and dominion.
This move allowed them to argue that for the most part American Indians had
not satisfied the criteria of appropriation and ownership.

The idea of terra nullius, vacant or waste land, provided the condition in which
Grotius, Locke, and Vattel, for example, thought that the pre-social entitlement,
or natural right, to property could be invoked. The doctrine of terra nullius denied
both that native peoples were owners of lands, in Vattel’s famous phrase they
simply ‘ranged through’ rather than ‘inhabited them, (Vattel 1834: Bk. 1, chapt. 7,
§81), and also it denied that native peoples possessed sovereignty, because they did
not constitute political societies. Thus the land was there for the taking and title
to it could be claimed by displaying the conventional signs of ownership, such as
occupancy and possession. In a discipline obsessed with contemporary relevance
and imbued with a utilitarian attitude to scholarship — that it must be useful or
it cannot be any good — it may be wondered of what relevance such antiquated
disputes about property may be? In the first place, at the macro level, they serve
to explain how the world in which we live came to be what it is. The world’s only
superpower is a product of this European expansionism. In the second place, the
doctrine of terra nullius and its denial of sovereignty to indigenous peoples has
served permanently to exclude such nations within nations from the international
sphere: they are diplomatically, in bilateral and multilateral relations among states,
and by international organizations such as The League of Nations and the United
Nations, denied direct representation, and are deemed to be virtually represented
(to use Burke’s phrase) by the dominant culture. The doctrine of terra nullius
therefore needed to be supplemented with a theory of property that established a
moral title to the ownership of the land. Possession was equated with cultivation.
For Locke, the Indians, like everyone else, had a natural right to property, they
had just not exercised it, and in addition were failing in their duty to God to
cultivate the land and make the soil as productive as possible. Cultivation of the
land was a solemn obligation, and those who were not discharging this obligation
had no right in preventing those who do. Vattel contends that, “The cultivation
of the soil ... [is] an obligation imposed by nature on mankind” (Vattel 1834: Bk.
1, chapt. 7, §81). Occupancy was not enough. Neither sovereignty nor property
could be acknowledged in the Law of Nations over uninhabited countries, ‘except
those of which it has really taken actual possession, in which it has formed settle-
ments, or of which it makes actual use’ (Vattel 1834: §208).

This book will show how colonization was integrally related to the development
of theories of property that legitimated occupation and possession of foreign
lands. I use the example of cultural encounters to illustrate how universal moral
standards may be used not as instruments of liberation, but of oppression. In
this respect the book is about the globalization of values and how those values
may become instruments of systematic injustice in the guise of the benevolent
extension of the principle of universal rights to the whole of the world.

The application of natural law, and the Law of Nations, uniquely the product of
the Western political experience, was conceived as universal, and from which local
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variations, at least in terms of fundamental beliefs, were regarded as violations.
There was certainly a scale of civilization, which became gradually more refined,
both explicit and implicit, that was used to determine to what extent those who
did not belong to the higher civilized nations could exercise universal rights, for
which certain qualifications had to be met.

What this study shows is that when natural law and its derivative rights are
deemed to be universal, their application is often oppressive. They are the expres-
sion of the mind of a culture, the articulation of the values, and morality expected
of its members. When applied to other cultures, their members are almost invari-
ably likely to fall below those standards in crucial respects, which may be deemed a
violation of the law of nature. Such violations provoke varying responses, but were
often used in justification of exercising dominion over the person and property
of the violators. Natural rights, positing some power, claim or capacity inherent
in human beings, whether its source is God or nature, had like natural law,
the capacity to be truly universal, but its social and political implications were
so subversive and revolutionary that the issue became not so much the rights
themselves, although these were contested by the likes of Burke, Rousseau, and
Hume, but the question of who should possess them. It is here that the issue of
race, and the disqualification of some, particularly blacks, on the grounds that
they were not fully human, is of particular significance. Nor, indeed, did women
fare well when discussed in this context.

The characteristics of being absolute, immutable, and inalienable when viewed
through the application of universal moral principles to the issue of cultural
encounters, of race and slavery, and of the condition of women, expose the extent
to which these so-called universal rights turn out to be conditional, and only those
who are deemed to meet the conditions, usually white adult males, can be said to
possess and exercise them fully.

The language of human rights is now the lingua franca of the international
order and invoked on a wide variety of issues ranging from religious toleration
and economic development, to regime change and humanitarian intervention.
Human rights are often indiscriminately linked with the natural law and natural
rights traditions. Some contend that the three are basically the same and argue
that the concept of human rights is incoherent and lacks moral force without the
foundations that underpinned the natural law and natural rights traditions. Hersh
Lauterpacht, for example, argued that natural law, natural rights, and human
rights were almost indistinguishable, having a common ancestry (Lauterpacht
1945: 9).

Others want to distinguish natural law and natural rights by suggesting that
the former emphasizes duties and obligations while the latter gives priority to
claims and permissions (Mackinnon 1966). There is also a tendency to portray
the shift from natural law to natural rights as a shift from a religiously based ethic
to a more secular conception of rights (Pogge 2002). Discussions of human rights
often assume that there is a continuity with the Rights of Man, and indeed, use
the terms interchangeably. Theodor Meron, for example, refers to human rights
when discussing Gentili on the common rights of mankind (Meron 1998: 128).
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Others define the former in terms typical of the latter, namely that we have such
rights by the mere fact that we are human, independently of governments. Peter
Jones has argued that the modern doctrine of human rights is a direct descendant
from liberal theories of natural rights. He argues that, ‘The idea of a human
right remains that of a right which is “natural” in that it is conceived as a moral
entitlement which human beings possess in their natural capacity as humans, and
not in virtue of any special arrangement into which they have entered or any
particular system of law under whose jurisdiction they fall’ (Jones 1991: 223).
Brian Tierney uses the terms natural rights and human rights indifferently on the
grounds that the two terms have pretty much the same meaning, ‘Natural Rights
or human rights are rights that inhere in persons by reason of their very humanity’
(Tierney 2004: 1).

Many commentators wish to distinguish the natural rights from the natural
law tradition by suggesting that natural rights represents the secularization of
universal moral principles, grounding moral obligation in human reason. This,
I contend, is a mistaken view. Such writers as Grotius and Pufendorf, it is true,
tried to demonstrate the efficacy of natural law and natural rights by reasoning
from indubitable data to logical conclusions. We have to distinguish, however, the
issue of how we come to know the natural law, from our obligation to conform to
it. Reason is the route to its discovery and declaration, but often reason in itself
cannot create obligation. We are obliged to obey the natural law because it is God’s
law.

Nor can we distinguish natural law and natural rights by suggesting the rights
associated with the former are derivative from natural law and therefore are objec-
tive rights, while natural rights are subjective, something that we possess by the
mere fact of being human. Brian Tierney and Knud Haakonssen, for example, have
shown how subjective rights were certainly a feature of much medieval thought,
and that objective, or derivative rights were much more prevalent during the
height of natural rights theories than were subjective rights (Haakonssen 1996
and Tierney 1997).

In this project I want to suggest that even though natural rights and human
rights are often associated, in so far as it is claimed that we have them indepen-
dently of governments and by the mere fact that we are human, they are in fact
quite different. I want to argue that even though they differ, they are nevertheless
related, not only in sharing similar objectives or policy goals, but also because they
are part of the same historical process by which the one turns into the other.

It is also important to distinguish between ‘descriptive’ and ‘prescriptive’ nat-
ural rights, and both are often treated as if they are the same or have a common
source. Let me illustrate the difference with an example. A tiger in the jungle needs
meat to live, and in so far as animals and humans have a right to life, the tiger may
be said to have a right to eat meat. The tiger will from time to time come across
walking edible humans. The tiger has a right, but the human has no obligation
to acknowledge that right. One could call them natural instincts, relating to our
naturalistic selves. There is no duty correlative to the right. Hobbes is the exemplar
here. They are really natural mights, or powers, which I enjoy in so far as I have
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the power to take what I want. The prescriptive version is quite different. Here the
natural rights are normative and moral, and give rise to correlative obligations.
This seems to me a very basic distinction that needs to be acknowledged. Hobbes
is not talking about the same thing as Locke in using the idea of natural rights.

I suggest that there was not a sudden leap from the foundationalism of natural
rights to the anti-foundationalism of human rights, and this transition finds its
clearest articulation in little noticed work on natural rights done by the British
Idealists who are often criticized for denying the rights of the individual by priori-
tizing the absolutism of the state. Despite the denial of natural rights in their tradi-
tional form, namely as resting upon some conception of human nature, universal
principles, or as having some religious foundation, the Idealists suggested that the
term was better used in the sense that there are certain rights that are absolutely
imperative for the social relations of a community at any one time, and that these
rights, despite the fact that they are conventional and justified on the principle
of their contribution to the common good, could with justification be described
as ‘natural’ The Idealists, nevertheless, ultimately relied upon a metaphysic and a
conception of the person that was difficult to reconcile with the conventionalism
posited in their accounts of natural rights. Modern philosophers have retained
the conventionalism, or communitarianism, sometimes called constitutive theory,
and jettisoned the metaphysics. The Idealists, then, stand in an intermediary
position between natural rights and the modern human rights culture, and have
contributed significantly to modern ideas on the moral community and how
conceptions of human rights have to be conceived in terms different from the
natural rights tradition.

Am I making historical claims about the place of Idealism in this process, or am
I making a normative point in relation to contemporary debates? I am doing both.
I am trying to give a justification of how we may escape the traditional criticisms
of natural rights, and conceive of them as nevertheless necessary and fundamental
to any human society as we know it. I want to show how contemporary discussion
of human rights in a variety of disciplines is moving in this direction, sometimes
hampered by its lack of understanding of how its arguments are linked to an
historical process by which natural rights have turned into human rights.

I want to suggest that there is a residue of the natural law and natural rights
traditions in the modern human rights culture, regime or movement, as it is
variously called, and that it serves to cloud and confuse the clarity with which
human rights are understood. Apart from the residue, modern conceptions of
human rights, legal, political, and philosophical, I suggest, rest on some version of
conventionalism in ethics, or what is sometimes called constitutive theory. There is
among the ‘conventionalists’ or ‘consensus’ theorists on human rights a tendency
to think about what it means to have a human right, what human rights we may
have, and what policy goals are implied in the assumption that we have them.

Throughout the book we will be dealing with the ambiguities of meanings,
sometimes unintentional, and sometimes deliberately exploited in order to further
arguments, or create confusion. The three terms that permeate the whole of this
book are all open to exploitation and manipulation: natural, law, and rights in
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various permutations, and in normative or descriptive modes, generate ample
opportunities for confusion.

In the case of a right, for example, we are familiar with a variety of uses. It is
often used as the correlative of duty. Duty is generally accepted as something that
one ought to do, and in this respect we are making a value judgement, suggesting
that it is better to do something than not to do it. The standard employed is a
moral standard, and one that we know to be generally accepted by our community.
To have a duty in this sense is to have a duty towards some identifiable person, or
a non-specified person who is the member of a group or class. To use the term
duty means to specify a relation that holds between people, a moral relation that
entails rights and duties. If someone has a duty, then someone has a right, even
if the right holder is a member of a class, such as the poor, rather than a specific
individual. Where the obligation correlates with a right held by a specific right-
holder, it may be specified as a perfect right — the duty and the right are different
sides of the same coin. Where the duty, say to reduce poverty in the world, is
related to a class of people, rather than a specific person it may be said to be an
imperfect obligation. No specified individual in that class has the right to demand
of you that you fulfil your obligation to him or to her.

The term right is also used in a different sense where ideas of duty and ought
are replaced by the notion of may; may, like ought, entails an evaluation. It means
that to do something or not to do it are value neutral. In this sense we may have a
right to do or not do something, but no duty is entailed. The permissiveness of
the right to do or not to do denies that there exists an obligation in another
to refrain. A right in this sense is the contradiction or denial of a duty, and is
sometimes called a liberty, or in the plural liberties (see Radin 1949-50: 214).

PROPERTY, SLAVERY, AND THE SLAVE TRADE

A recurrent theme throughout the book is the relationship between property and
slavery, and one which provided an insurmountable impediment to inclusivity
during and immediately after the American Revolution. Aristotle’s two justifica-
tions of slavery were the mainspring of such discussions for over two thousand
years. First, his belief that some peoples are born for slavery because of their
inferior natural intelligence, and therefore required the guidance of stronger intel-
lects to compensate for their inadequacy was not universally accepted, although
it surfaces from time to time, especially in relation to the American Indians and
black Africans. It was possible to hold strong views about the inferiority of peoples
in relation to each other without necessarily accepting that the implication was
that Europeans had the right to enslave them, although the Christian hierarchical
categorization of the three peoples generated by the sons of Noah, Japeth, Shem,
and Ham, gave credence to the concept of natural slavery and subservience, and
formed the basis for justifications of apartheid in both the United States and South
Africa. It is important to distinguish between those, such as David Hume, who



Introduction 15

believed that non-whites, or just blacks, were congenitally inferior and therefore
incapable of reaching the heights of civilization that Europeans had achieved, and
those, such as Edmund Burke who believed in the educative duty of colonizers to
raise peoples to the condition of self-government.

The second of Aristotle’s justifications was the right of conquest. In exchange
for their lives captives may subjugate themselves to their captors. This justification
was almost universally accepted with, from time to time, certain provisos. The
Church, for example, tended to frown upon the enslavement of fellow Chris-
tians. It was simply accepted that a life without freedom was better than no
life at all. The practice of enslaving rather than slaughtering captives continued
to be praised as a considerable step forward in civilization, even if the right of
conquest to the enslavement of the conquered was no long acceptable. Even in
the nineteenth century the French philosopher and sociologist Isadore Auguste
Comte, and the British Idealist David Ritchie, could condemn contemporary
slavery as unacceptable and incompatible with the ideals of freedom and self-
realization, while praising its acceptance in Ancient Greece and Rome as a humane
step in the civilizing process. Jean Jacques Rousseau, the champion of freedom
as non-domination, was the first philosopher of significance to repudiate the
justification of slavery by right of conquest, on the grounds that states, and not
individuals, go to war, and that slavery, because of its illegitimacy and propensity
to engender opportune resistance, prolonged rather than ameliorated the state
of war.

The condition of slavery in relation to right was, then, extensively discussed,
but the institution of slavery was rarely questioned, especially in its legally insti-
tutionalized form. Whereas Bodin clearly opposed slavery, the likes of Hobbes
and Locke, in a modified form, were strong advocates of the classical justification.
There were, of course, religious objections on the grounds of the equality of souls
because Negro slaves were equally the children of God. Such arguments were not
based on rights, but on our Christian duty to save souls. Even though Locke
accepted that Negroes may share in religious liberty, that in no way exempted
them from ‘that civil dominion his master hath over him’ (cited in Sypher
1939: 273).

It is ironic that the age of Enlightenment in Europe and America, champi-
oning reason and equality over religious superstition, was not itself renowned
for its support of the abolition of slavery, or of emancipation, although there are
many instances of condemnation of the Atlantic slave trade. Francis Hutcheson, a
professor of Moral Philosophy at Glasgow and one of the leaders of the Scottish
Enlightenment, however, did explicitly condemn classical justifications in substi-
tuting a reason based ethic by one of sentiment. Pity, for him, overrode all talk
of just and unjust wars. Rousseau with his emphasis on pity repudiated classical
justifications of slavery by condemning slavery per se; to renounce one’s liberty
was to renounce being a man, without specifically addressing the question of black
slavery or the slave trade. For both Hutcheson and Rousseau the fact that slavery is
tantamount to misery is enough to condemn it as an institution. Whereas Jefferson
was ambivalent about how he might reconcile the equality of natural rights posited
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in his philosophy, with the practical issues of slavery, Hutcheson condemned it
outright on the grounds that natural rights belong equally to all.

During the twentieth century there has been a juridical revolution in the idea
of human rights. There has been a proliferation of documents in which human
rights are specified, and a codification of customary law by the UN ad hoc criminal
tribunals for the former Yugoslavia and Rwanda, as well as the treaty which estab-
lished the International Criminal Court. Prospects of universal justice have been
enhanced by such comprehensive lists of rights which act as standards by which
the actions of governments and their agents may be held to account. In reality,
however, the gap between aspiration and the effective possession, protection, and
enforcement of human rights remains enormous. Women in most parts of the
world remain subordinate to men within patriarchal societies, and their lives
are valued much less than those of their male siblings. The cruel irony of the
success of women in the professions in the West, while inequalities persist, is
that those chores such as looking after the children, cleaning, and ironing have
not on the whole been shared by male partners, but are done by imported cheap
female labour from such countries as the Philippines. The abolition of slavery
and the slave trade has not ended slavery, it has taken a different form, and
women once again suffer disproportionately, especially as victims of the sex trade.
The political will to ensure a successful and effective human rights regime is
intermittent, and the principle of state sovereignty still strong and obstructive.

Multicultural encounters now take place in the West, not between it and terri-
tories it covets, but within established societies in which a dominant culture con-
cedes, or affords, certain rights of protection for ethnic, or national communities,
or at least concedes rights of inclusion. While the principle of multiculturalism
was accepted, no one can deny the vast inequalities that remained and the silent
condoning of practices that would be unacceptable within the dominant culture.
With the advent of the war on terrorism that post-dates 9/11 the commitment
to multiculturalism is far more tenuous than it was, and the freedoms and rights
enjoyed by Muslims, in particular, far more precarious.

The story is not all pessimistic. While the enforcement and enjoyment of human
rights over vast areas of the globe remain uncertain and unpredictable, the fact
that the idea of human rights are acknowledged widely to be a standard to which
states aspire, and which increasingly are among the conditions imposed for the
enjoyment of benefits by one state from another, means that human rights are
settled norms, accepted almost universally by the world community. No state
openly boasts of human rights violations, and either tries to explain them away, as,
for example, the United States has done by denying that producing the sensation
of drowning by waterboarding prisoners is a form of torture. Alternatively, states
that do engage in systematic violations of human rights try to do so clandes-
tinely. In other words, human rights form a frame of reference that is not merely
injunctive, but also acts as a constraint, however, tenuous. In addition, the legal
apparatus that has been constructed to bring those to justice who commit gross
violations of human rights, while at present ambiguous in its deterrent effect, will
in time, as leaders see a growing political will within the international community
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to hold violators to account, and to endorse humanitarian intervention, not be
able to hide behind the veil of sovereignty that protects them. The arrest of the
former Bosnian Serb Leader, Radavan Karadzic, after thirteen years of impunity
for crimes against humanity and war crimes, has given new inspiration to those
who have faith in international justice. The conditions imposed on Serbia by the
European Union for consideration of its future membership have led to his arrest
for trial before the UN criminal Tribunal for the Former Yugoslavia at the Hague,
but the ideas that he espoused still persist in Republicka Srpska. Perhaps the spec-
tacle of Karadzic’s arrest and impending trial, and the trials and sentencing of his
right hand man, Momcilo Kraji$nik and middle ranking colleagues, Dusko Tadic,
Milomir Stakic, and Milan Kovacevic may not change deeply rooted prejudices,
but they may in the long run deter those who hold them from putting them into
action.
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Classical Natural Law and the Law of
Nations: The Greeks and the Romans

Nor do I think that a decree of yours [Creon] —/ A man — could override the
laws of Heaven/ Unwritten and unchanging. Not of today/ Or yesterday in
their authority;/ They are eternal; no man saw their birth.

(Sophocles 1994: 16 [450])

The concepts of natural law, natural rights, and human rights have in common a
universal principle, that for some reason, and it may be different reasons, human-
ity inhabits a cosmopolis, superimposed upon which are political communities
that do not necessarily override our loyalty to our fellow human beings. There
must, then, be an idea of a universal community if universal obligations are to have
a moral purchase. In Homer’s Odyssey, for example, in which war and slaughter
are taken for granted, the suppliant stranger who constitutes no, nor in good faith
intends, harm may not be harassed or harmed, but instead requires protection
and must be allowed to continue his journey with gifts of good will. By the mere
fact that he is a man he has a claim on those Homeric Greeks who style themselves
civilized (Radin 1949-50: 214). With reference to Odysseus, Alcinous remarks: ‘“To
any man with the slightest claim to common sense, a guest and suppliant is as close
as a brother’ (Homer 2003: Book VIII, §540).

There may be times when obligations demanded of us by our political com-
munities are inconsistent with those we have as human beings. How we resolve
those tensions remains an intractable issue, but it is not the same issue perennially
re-run, because it will differ in relation to the peculiar circumstances in which it
arises. In this chapter, I want to explore the tension as it became manifest in the
natural law thinking of the Greeks and Romans.

The idea of natural law has a long and intricate history, where the same terms
often mean very different things, and where different terms may express the
same idea or fundamental principle. Natural law, and the law of nature, may
often coincide, but they may also express quite diverse ideas, and where their
meanings converge, the relation in which they stand to the Law of Nations may
differ. It is extremely important to be sensitive to the fact that in answer to the
question, ‘what is natural?, many different answers may and have been given. In
the Greco-Roman and medieval periods the term ‘natural’ may refer to moral
qualities, or it may merely be descriptive of physical capacities. The prescriptive
and descriptive uses of the term must always in principle be separated in order
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to avoid the error of assuming that two thinkers have similar views of the world.
Both Antiphon the Sophist, and Cicero the Stoic, for example, believed that we
are united, transcending community boundaries, by having a common human
nature, but for the former it is a naturalistic nature that overrides conventional
morality, whereas for the latter it is a common rational nature that is reflected
in common morality. Even when we find authors who suggest that morality is
the artifice of human beings, rather than the product of nature, we may still
discover that some authors believe it to be consistent with, and others opposed to
nature.

We find in the writings of Homer glimmerings of the idea of law. There is no
sense of a legislature or of a king who makes laws that citizens or subjects must
obey, nor of the normative force of custom. Instead Homer talks of themis, a
difficult concept to grasp, but at the centre of which lies the idea of decisions,
directives, or findings inspired by the gods, that are morally appropriate for both
gods and men. Every polis is divinely patronized, and in the first place themis
is understood to be the voice or utterance of the gods, an expression of divine
wisdom. Laws are not made, but a divine gift expressing divine wisdom. To
apprehend themistes a Homeric king would hold the spectron, the staff of office,
in his hand to extract them from Zeus. Kings were fallible and may mishear, or
misinterpret the law, and in this respect even the early Greeks had a notion of a
bad or unworkable law, which Homer called ‘crooked’ (Oakeshott 2006: 75-6).
Unlike the Hebraic conception of Divine command, themistes is more like divine
insight which has to be discovered, interpreted, and declared. Right conduct is
that which conforms to divine insight, and to be in conformity with it, which is a
matter of choice, is to be in accord with the nature of the world.

In conjunction with themis in the Homeric poems is the idea of dike, the
meaning of which is much less precise than it later became. It did not mean
abstract justice, or a lawsuit or even a judgement, but instead conveyed the sense
of being the earthly law that imitates themis. It is therefore derivative and comes
into being as a result of the sentencing of judges. Themis, then is venerable and
revered and associated with supernatural beings and their inspiration of human
rulers. Dike came to have a fully secular, and practical set of senses, but even in the
Homeric epics gradually came to supplant themis (Kelly 1992: 7-8).

Themis had been a word evocative of the ancient customs and law of a tribe
and sat uneasily in the context of the polis, and gradually came to be replaced
by another word for law. This word was thesmos, at first a colloquial expression
meaning ‘custom’ or ‘use’, but soon to acquire the more precise meaning of formal
law. The change of vocabulary meant no fundamental alteration in the conception
of law, it still retained the connection with divine wisdom. The manner of acquir-
ing it, however, underwent a change. It was understood that a polis comprised
many different tribes, each of which had brought with it its own themistes. The
law of the polis was fundamentally a law common to the tribes that had to emerge
out of the plurality of tribal themistes. The process by which this happened was
understood as doing justice to the various tribal themistes, selecting the best and
the most useful by which to regulate the polis (Oakeshott 2006: 78). The idea of
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thesmos has implied in it the suggestion that human beings establish their own
laws by judicious reasoning from the customs of men.

Almost two centuries after the Homeric age the Greeks made a distinction
between nature (phusis) and convention (nomos), and many believed that morality
belonged to the realm of the conventional. Nomos was now the term that repre-
sented law and it became associated with nous (intelligence) and logos (reasoning).
In this conception it is more clearly the case that law is made by a recognisable
process, and that its maker had to be in possession of knowledge, that knowledge
was to be of phusis, nature, which entailed not only knowledge of the general
workings of the cosmos, but also of the particular circumstances of the polis
such as the fertility of the soil. Oakeshott maintains that: ‘when nomos replaced
themis and thesmos as the ordinary word for “law” an essentially human, rational,
almost secular idea of “law” had replaced an essentially religious idea’ (Oakeshott
2006: 81).

There are thinkers in the classical world who have a claim to formulating
nascent social contract theories, but they differ from the later theories that became
associated with natural rights and the state of nature from which the contract
delivered the contractees. Such thinkers as Antiphon, Hippias, Callicles, Dem-
ocritus, Protagoras, Thrasymachus, and Glaucon contended that morality is a
matter of convention and arises out of self-interest. For Antiphon, Callicles, and
Thrasymachus (and to some extent Glaucon) morality is opposed to nature, and
therefore unnatural. For Hippias, Democritus, and Protagoras, although conven-
tional, morality is consistent with nature because it contributes to the realisation
of human potential. Morality is necessary in order to constrain the destructiveness
of pure self-interest. Both positions, however, believe that morality emerged in
order to constrain the unmitigated pursuit of self interest. For Antiphon such
constraints were contrary to nature. He maintained that appetites should be the
guide to conduct. On the other hand, for Protagoras, the constraining influence
of conventional morality was a positive force in society. It is against Protagoras
that Plato is probably reacting when he declares that God is the measure of all
things, much more so than man. The point he is making is that we cannot look
to convention as the source or criterion of ethical principles (Keene 2005: 35). For
Plato, nature, in its prescriptive, or normative, sense, was the source of law, and the
criterion by which customs and rules should be judged. Plato, then, understands
nature differently from the likes of Antiphon, Gorgias, or Callicles who used it in
its descriptive sense.

Conventional morality on each of the accounts given by the Sophists does
not transcend the state, unless the extension is effected by the interests of the
polis or state itself. Morality may become universal by being extended over the
whole world by conquest or by a policy of imperialism. This is what is known
as particularism in ethics. The same values are exported from one community
to another. Michael Walzer calls this covering law universalism (Walzer 1994).
Particularist morality may also be extended by example or agreement inspired by
rational self-interest. In addition, there is a third option. Conventional morality
may be objured and replaced by a universal naturalistic ethic, such as a belief in
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the notion of the survival of the fittest derived from evolutionary theory, or such
like.

Many moral conventionalists among the Greeks exhibit naturalistic tenden-
cies leading them to question primary loyalties to the polis. They posit a nat-
ural equality which overrides conventional social hierarchies within and between
states. Social distinctions and the division of the world into Greeks and bar-
barians was unnatural. These tendencies towards universalism of a naturalistic
kind are evident in Democritus and Hippias (see Plato 1987: 71), but they are
much more pronounced in Antiphon. Antiphon contends that men are nat-
urally equal and subject to nature’s laws which unite the whole of mankind.
The laws of nature are opposed to conventional morality and instead dictate
actions motivated by self-interest, even if they are damaging to the interests of
others. The laws of nature, from the position of natural equality, license inequal-
ities based on the natural relations of dominance and compliance (Plato 1934:
889-90).

A universal morality based on a prescriptive, or normative, natural law is not
itself incompatible with living in a polis. For Plato and Aristotle the highest
civil association is the polis, yet both subscribe to the idea of universal morality.
Similarly, many of the Stoics saw no contradiction in loving one’s patria while at
the same time positing a common humanity, a world-wide moral community.

THE GREEKS

Greeks lived an intensely religious life that was integral to the idea of citizenship,
its duties and obligations. The laws that regulated the polis could not be separated
from religion. They were usually referred to as the sacred or unwritten laws, and
were largely the application of religion to civic and social life. Breaches of the
sacred law would incur the wrath of the gods who were its source, and they would
therefore have to be appeased. Lycurgus the lawgiver of Sparta did not in his
constitution make law, he declared the will of the real lawgiver Apollo (Phillipson
1911: 43). Such beliefs are not unusual in other cultures. Moses revealed to the
Jews the word of God, and Numa transmitted to the Romans the law of the
goddess.

Whereas invoking a higher law by which human laws may be judged is evident
in the literature of Greece from time to time, and was a commonplace in early
and late Christian thought, it was rather unusual in Greek thought, and almost
unheard of in Greek philosophy, but Plato does rely upon some such idea (Kelly
1992: 20). Greek literature, and the philosophies of Plato and Aristotle are a
counter to the claim of the Sophists that morality is a convenient convention-
alism, no more than a contingent response to the inconveniences of mutual co-
operation. Antigone goes against Creon’s decree when she buried her brother. She
proclaims that she is obeying a higher law which human law ought to reflect and
cannot override (Sophocles 1994: 16 [450]). In Sophocles’s Oedipus the King, the



Classical Natural Law and the Law of Nations: The Greeks and the Romans 23

chorus sing of a law independent of human will: ‘For there are laws enthroned
above;/ Heaven Created them,/ Olympus was their father,/ And mortal men had
no part in their birth’ (Sophocles 1994: 77 [864]).

In Plato’s Republic the transitory world of Becoming is contrasted with the
world of Being. He posits a sphere of immutable, absolute, and eternal forms
conforming to the rational law of the cosmos which stands outside the transi-
tory world of experience. The comprehension of this rational law would assist
us in overcoming the variable and uncertain world of Becoming, the world in
which we live our everyday lives. The important point is that Law or Justice
is discovered rather than made. In Aristotle’s Rhetoric Sophocles is called upon
to give added weight to his own distinction between specific and common laws.
Laws are specific when defined by each people with reference to themselves, and
common when they are based on nature. There is, Aristotle maintains, natural
justice. We are all able to discern or divine what is just and unjust even if
we have had no previous association or commerce with each other (Aristotle
1973).! Aristotle’s view is refined in the distinction he makes between natural and
conventional political justice. It is natural when it has universal validity and is
unaffected by the view one may take of its justice. Conventional political justice
has no fundamental reason why it should be what it is, rather than something
else. The rule is a matter of agreement after which it holds good (Aristotle
1973: 157, Book 5, chapt. 7). Aristotle in the Rhetoric (1373b) demonstrates how
the law of nature can be appealed to in the courts when positive law appears
unfavourable (Watson 1971: 218). The ambiguity in the concept of nature, how-
ever, is often exploited. What Aristotle appears to mean is not natural laws in a
moral sense, but in a physical sense, such as the fact that fire burns in Greece and in
Persia.

For Plato and Aristotle, the polis is the natural association within which human
potential may flourish. The individual is inexplicable in isolation from the whole
(Aristotle 1988: 4). The citizen in relation to a state, not any particular state, is
like an arm or a leg in relation to the body. The good of each part is dependent
upon and inseparable from the good of the whole (Aristotle 1988: 185; also see
Barnes 1991). Like Plato, Aristotle believes that the same virtues which individuals
possess can be found in exactly the same form, and have the same nature, in the
state (Aristotle 1988: 157).

Such views were perfectly compatible for them with the idea of a universal
moral law. Although the state or polis is a natural organic unity of, and superior
to, its parts, it is subject to a moral law independent of the rulers of each polis. This
kind of law is not created, but instead discovered by reason. Aristotle argues that:
‘he who bids the law rule may be deemed to bid God and Reason alone rule, but
he who bids man rule adds an element of the beast; for desire is a wild beast, and

' Cf. his distinction between natural and conventional political justice: ‘It is natural when it has
the same validity everywhere and is unaffected by any view we may take about the justice of it. It is
conventional when there is no original reason why it should take one form rather than another and the
rule it imposes is reached by agreement, after which it holds good’ (Aristotle 1973: 157, bk 5, chapt. 7).
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passion perverts the minds of rulers, even when they are the best of men’ (Aristotle
1988: 78, also see 80).

Within Greece itself Plato and Aristotle believed that each polis had attained
its own degree of civilization, and that some were more civilized than others. The
extent to which reason promoted the common good accounted for such differ-
ences of degree. Whatever their differences their relations among each other were
naturally friendly because they shared a pan-Hellenic religion and civilisation.
If disputes between them resulted in armed conflict they were to be considered
‘internal and domestic), betraying a sickness in the social organism. Such tensions
among friends were honourable, acceptable, and permissible if the intention was
to restore peace. Greeks and non-Greeks, or barbarians, stood in a different rela-
tion, that of natural hostility. Conflicts between them were rightly to be called war,
and were unconstrained by considerations of friendship. In war ‘enslavement and
destruction’ are natural and permissible (Plato 1987: 258-9).

War between the Greeks and barbarians was considered natural for a number
of reasons deeply rooted in Greek culture, and which revolved around the idea of
slavery. Aristotle is the first among the Greeks to give a systematic account of the
condition of slavery, but it was an institution so deeply embedded in Greek life that
few acknowledged the need to justify it. The ‘naturalness’ of slavery for the Greeks
after the heroic period is a concomitant of a growing pan-Hellenism contributing
to a strong sense of Greek identity, culminating in a feeling of superiority after
the Persian Wars, and a growing disdain for, and even hostility towards menial
occupations (Schlaifer 1936: 167). In law slaves had no legal personality, and in
Athens, for example, this was evident in the fact that the slave could not sue or
be sued, and in this he or she was on a par with the foreigner or metic who had
to transact business through agents. All three classes of people did not possess
rights, and the state was not responsible for their protection. The murdering of a
slave, though not illegal, nevertheless had a religious sanction in that the state was
responsible for not angering the gods. Prohibitions against injuring slaves were
not based upon any inherent right residing in the slave, but instead upon the right
of the owner to protect his property (Schlaifer 1936: 181).

Non-Greeks, or barbarians, in their political submission to absolute monar-
chy, or despotism, were already enslaved, and the Greeks, being naturally suited
for freedom, not only had a right but also a duty to enslave barbarians. Both
Plato and Aristotle believed that this would provide the rational, or governing,
element missing from, or underdeveloped in, their psyche. Such attitudes towards
foreigners have been described as proto-racism in direct denial that racism is in
fact a product of the nineteenth century, and particularly of the uses to which
Darwinianism was put. It is also a denial of the view that the origins of racism do
not precede Columbus and European expansionism (Isaac 2004).

Aristotle makes a distinction between natural free men and natural slaves. The
origin of the idea of natural slavery rests upon a disdain for the physical appear-
ance of slaves, and an abhorrence of the work slaves carried out which was both
physically and morally demeaning. For Aristotle, natural slaves were the living
property or instruments of naturally free men. They are compelled to live by the
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work of their bodies. They understand reason but do not possess it; follow orders,
but are incapable of formulating them for themselves. Natural slaves require to
be ruled in order to prevent passion dominating their lives (Aristotle 1988: 6-7).
Aristotle contends that ‘it is better for them as for all inferiors that they should
be under the rule of a master’ (Aristotle 1988: 7). A slave is not fully, or wholly,
a man, and any virtues he may possess, he possesses only partially. In relation to
natural slavery the implication is that natural slaves are not fully human, and are
not capable of exercising reason in apprehending the natural law. In other words,
Aristotle resorts to a familiar disclaimer in the history of thought in natural law,
natural rights, and human rights. Human beings have certain qualities in common
relevant to membership of a universal moral community, and those who do not
possess those qualities are not eligible for entitlements of membership. Aristotle’s
argument was invoked as particularly important in justifying the enslavement of
American Indians during European colonisation. The rediscovery of Aristotle in
the late medieval period and the extent to which he became an epistemic authority,
exploited to justify almost any political position, made him particularly useful as
a weapon against those who argued that the American Indians are fully human in
all relevant respects and could therefore possess rights, and property in their own
account.

In contrast with natural slavery, there was conventional slavery usually result-
ing from capture in war. Aristotle acknowledges in the Athenian Constitution
that there are compelling arguments for condemning the reduction of another
rational human being to slavery by the exercise of force (Aristotle 1984: I, 6). In
Aristotle’s view the study of war should be to establish sufficient military strength
to prevent enslavement, and ensure the safety of one’s own citizens (Aristotle
1988: 178). The barbarians who understood reason but who did not possess it in
the same degree as the Greeks deserved to be enslaved. But he did not sanction
imperialistic adventurism, or self-interest as the motive for ruling over other
peoples. If an empire is to be acquired, he insists, it should be ‘for the good of
the governed, and not for the sake of exercising a general despotism’ (Aristotle
1988: 178).

This is not to say that there were not opponents of such a neat division of the
world into the superior Greeks and inferior barbarians. As Hellenism became
more associated with the spirit it had the potential to reach beyond nationality
and race. The predominant focus of philosophy on ethical qualities, virtues, and
knowledge led to an acknowledgement that barbarians may also share in them to a
greater or lesser degree. These signs of a growing cosmopolitanism were exhibited,
for example, in Euripides, Democritus, Hippias, and Antiphon (Schlaifer 1936:
170).

Alexander the Great, who was taught by Aristotle, attempted to overcome the
divisions between Greeks and Persians in the idea of a universal concord and
fellowship, underpinned by a natural equality, based on a religious conviction
that God had entrusted him with the mission of harmonising and reconciling the
world. Plutarch writes of Alexander that he: ‘Did not overrun Asia in the spirit
of a brigand, or as if it were a booty and the spoils of war...He wished to show
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that all things on earth were subject to one principle (logos) and included in one
polity (politeia), and that all men were one people; and he demeaned himself
accordingly’ (Plutarch in Barker 1956: 8). The achievements of Alexander had
some effect on the thinking of the Stoics, even if one does not subscribe to the view
that he was the first to commit himself to the brotherhood of man (Watson 1971:
219). The shift of focus had already begun when such sophists as Antiphon found
a fundamental unity of humanity in our common nature. Elsewhere Hellenism
was beginning to be seen not as a natural attribute, but as a cultural attainment,
shared with those whose intellectual, rather than racial, characteristics had been
shaped by a similar education. Isocrates saw in the rise of Macedon the possibility
of the realisation of a greater unity because the division between Greek and
barbarian was not natural, and was, indeed, permeable. Conversion was a matter
of individual intellectual effort (Linklater 1990: 21-2).

The ideals of Plato and Aristotle were abandoned by the Cynics who denied
that the man of virtue and wisdom was subject to the law of any particular state.
Wise men shared in a universal wisdom, and the law to which they were subject
was that of virtue. The ties of the community were customary and conventional.
The institutional constraints associated with them should be abandoned by the
man of wisdom who transcends such encumbrances. The lot of the vast majority
of humanity, however, was foolishness and ignorance. Cynicism was a negative
doctrine in its rejection of the constraints of the city state and its conventional
values, and not as such a celebration of cosmopolitanism.

What needs to be emphasized before discussing the Stoic notion of natural
law, is that for the Ancient Greeks natural law was a deliberately ambiguous
term because of the variety of meanings that both ‘natural’ and ‘law’ possessed,
compounded when the terms were used together. Natural law implies a blurring
or bringing together the distinction between nomos and phusis. The ambiguity
was indeed often exploited by blurring the distinction between description and
prescription (Watson 1971: 217, 221).

THE GREEK AND ROMAN STOICS

Epicureanism, as Maclntyre suggests, provided the rationale for withdrawal from
public life, whereas Stoicism offers better reasons for participation in it (MacIntyre
1967: 108). Both doctrines were espoused in the fourth century Bc, and famously
find clear expression in two lectures on the principles of political order or justice
delivered by Carneades, a citizen of Athens leading a diplomatic mission to Rome
in 155 Bc. On the first day he gave the Epicurean answer, and on the second the
Stoic. The Epicureans provide an example, in addition to the Cynics, of turning
away from the city state. The individual is viewed in the wider cosmic context, but
it does not in itself succeed in providing a firm moral foundation. They posit a
cosmic physical determinism, in the manner of Democritus, in which morality is a
resident alien. The circumstances of ordinary mortals were a matter of indifference
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to the gods who did not therefore provide moral guidance (MacIntyre 1967: 107).
Epicureans were not crude hedonists, but pleasure was their main goal, which
was derived, not from indulgence in sensual pleasures but from an absence of
pain and a lack of turmoil in the soul. Pleasure is not a matter of satisfying
desires, but instead that of the mind at rest: ‘For we do everything for the sake
of being neither in pain nor in terror’ (Epicurus in Inwood and Gerson, eds. 1988:
24 [10.28]). Situations that arouse emotions and cause perturbations should be
avoided: ‘The purest security is that which comes from a quiet life and withdrawal
from the many’ (Diogenes in Inwood and Gerson, eds. 1988: 27 [10 maxim, xiv]).
Political life, except in extreme circumstances is to be avoided, in preference for a
life spent in friendship with a small number of associates. Justice for Epicurus is
that which is useful in human associations to prevent mutual harm. It is agreed
proscriptions among individuals or nations. This is not to say that anything that
is agreed must be just. Some agreements are naturally entailed in the development
of society, and only those are just which benefit all of the members of a society
that makes them (Sharples 1996: 116-7). Injustice is not intrinsically bad, but is
to be avoided because after committing a crime the fear of being detected has
an unsettling effect. No one can be confident of escaping detection (Diogenes
in Inwood and Gerson, eds. 1988: 28 [10 maxims, xxxi—xxxv]). The inevitable
anxiety of detection outweighs the appeal of committing crimes, and therefore
acts as a deterrent.

Stoic philosophy was the dominant way of thinking in the late Roman republic,
and the early empire. Almost all Roman jurists subscribed to Stoic principles,
as did those Romans who were attracted to philosophical thinking, particularly
Cicero who lived towards the end of the Republic; Seneca, a Roman of the first
century Ap; and Marcus Aurelius of the second (Kelly 1992: 48). While it is possi-
ble to find theories of natural justice in Greek thought, it was the Stoics who were
primarily responsible for formulating a theory of natural law. Chrysippus develops
the two crucial elements necessary for a theory of natural law. He emphasises
the authority and control of law over both the divine and human, providing the
criterion by which individuals can identify right and wrong, assisting them in
living the good life by recommending what should be done and prohibiting those
things that should not (Mitsis 1992: 4815). This is the basis of the Stoic theory that
the rules of law are capable of being apprehended by reason and are naturally and
universally valid. For the Stoics there is a natural concern among individuals for
other human beings.

The writings of the Stoics provide firm foundations for a belief in a universal
community subject to universal moral principles that transcend those of partic-
ularistic polities. From roughly 300 Bc when Zeno (c. 336-264 Bc), a native of
Cyprus, ventured into Athens to about 200 ap Stoic philosophy was an integral
part of the intellectual life of the ancients. The nature of the evidence for their
beliefs, which have survived in fragments, has led to the charge of inconsistency
between a materialism on the one hand and an intellectual, or rationalist, spiri-
tualism on the other. Zeno believed that philosophical theory has three elements,
those which concern nature (phusis), character (ethics), and rational discourse
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(logic), none of which is separate from the others (Diogenes, Inwood and Gerson,
eds. 1988: 78-9 [7.38—41]).

For the Stoics only bodies exist, to which there are two related principles,
activity and passivity: ‘The passive is unqualified substance, i.e., matter, while the
active is the rational principle [logos] in it, i.e., god. For he being eternal and
[penetrating] all of matter, is the craftsman of all things’ (Diogenes in Inwood
and Gerson, eds. 1988: 96 [7.134]). Bodies are at once material and rational, a
unity of phusis, or nature, and logos. There is no implication that everything in
nature is rational. There is a rational order in nature governed by law, and it is
therefore intelligible. It is this intelligibility that is the rational principle or logos.
Plants and animals do not possess the guiding principle rationality, even though
they are distinctive in nature and intelligible. Instead, they conform to the rational
coherence and order of the universe (Creede 1992: 49).

The principle of rationality, however, guides men, in that it entails a free will.
Some commentators have found this hard to reconcile with an apparent deter-
minism, or fate, which implies that everything is as it should be and is the result
of a chain of causes within a law-governed universe. (Inwood and Gerson, eds.
1988:127-35).

While Chrysippus subscribed to the idea of inexorable laws of nature, he
also retained the notion of moral responsibility. He did this by distinguishing
between basic and proximate causes. Basic causes refer to qualities that make a
thing what it is. Men have the bodily parts they have, which constitute them as
mortal men because of fate. On the other hand, proximate causes are contingent:
things that may, or may not happen. A person may die in an aeroplane accident
tomorrow, but it may not happen if he or she decides to travel by train. For
Chrysippus fate is not that which is necessary in a deterministic sense. It is possible
for us to change certain things which therefore render us morally responsible.
Identical physical actions may be performed for different reasons. Avoiding a
fight by walking away may be an act of cowardice if it is to save oneself from
harm, or courageous if one backs down to avoid inflicting harm on another,
despite the risk of losing one’s reputation (MacIlntyre 1967: 105). All causes
would be basic if fate were derministic, and there would be no proximate causes.
For Chrysippus things are true that have already happened in the past because
they can no longer change. The same is true of present happenings. As far as
the future is concerned what happens, happens; what will be will be, it is fate.
This does not mean that by what will be will be, he meant must be (Rist 1977:
112-32).2

To live according to nature is the Stoic’s most forceful injunction. This is not an
injunction to pursue a primary impulse to seek pleasure. Nature is not being used
in its descriptive sense. Self-preservation is the primary impulse that men share

2 T have drawn upon the fine discussion of Fate and Necessity in J. M. Rist (1977: 112-32). St.
Augustine’s interpretation of the Stoics is similar. He contends that: ‘Among those things which they
wished not to be subject to necessity they placed our wills, knowing that they would not be free if
subjected to necessity’ (Augustine 1974: 184).
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with animals, but nature is for the Stoics, as it was for Plato and Aristotle, more
than a collection of brute instincts. Instead, nature is seen as a correlative with rea-
son. Man’s endowment of reason supervenes on the impulse to self-preservation,
and as rational creatures right reason proscribes doing anything that is inconsis-
tent with nature. For the Stoics God is not omnipotent nor absolute. The world
necessarily includes moral and physical evil. Good includes its opposite evil as a
punishment, as a by-product, or by negligence. Galen, for example, contrasts the
Jewish God with that of the Stoics: “To Moses it seems to be enough that God
willed to create a cosmos and presently it was created ... we, however ... maintain
on the contrary that certain things are impossible by nature, and these God would
not even attempt to do’ (cited in Edelstein 1966: 33).

Appropriate actions were for Zeno those constrained by right reason (Diogenes
in Inwood and Gerson, eds. 1988: 139—41 [7.85-88, and 7.108]). To be guided by
one’s reason is to live according to nature. For the Stoics this results in a personal
ethic, and not, as it was for Plato and Aristotle, an ethics of citizenship (Gough
1957: 15). Why, then, should the Stoic have concern for others? He may possess
the virtues, but may have hardly any need of other persons. The Stoic may have
knowledge of what is good or bad, the virtue of insight; have knowledge of what to
fear and what not to fear, namely courage; knowledge of what to choose and what
to avoid, that is the virtue of moderation. These virtues appear to be of use to
himself and not to others (Edelstein 1966: 41). For the Stoics, reason as a guide
to conduct is universal. Reason and nature, including human nature, because
they are synonymous means that there are universal laws of nature to which we
are all subject. To live according to reason is to live both socially and morally.
Moral life requires a person capable of reasoning, and living morally entails living
socially.

The Stoics maintain that the sage is endowed with a fourth virtue, in addi-
tion to insight, courage, and moderation, that of justice, knowledge of what one
ought and ought not to give to others. Those who live according to reason have
everything that is good in common. Doing good to others is necessarily to do
good to oneself, and to harm others is to harm oneself. In contrast with the ideal
of the Epicurean sage who longs to live secluded from the world, the Stoic way
of life postulates living with others as its highest ideal. The Stoic sage is duty-
bound never to think of himself as an isolated individual (Edelstein 1966: 72). For
the Stoics the sage is born for others, not for the community in which he lives
but for the community of mankind. We are all children of God, and those who
follow reason come to have an awareness of this truth. It is only those who fail to
follow their own reason who believe that their good is opposed to that of others.
It is they who are condemned to live an isolated existence and are enemies of one
another (Edelstein 1966: 42). In practical terms, this distinction between the wise
man and the fool is the weakness that exposed Stoicism to the criticism of the
Sceptics.

Reason and nature, for the Stoics, dispose us to practise the fundamental
virtues of justice, courage, prudence, and temperance. Virtue is indivisible and
it is therefore not possible to possess one to the exclusion of the others. One is
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either virtuous or not; there are no half measures. Virtue is intrinsically good and
is pursued for its own sake, ‘not because of some fear or hope or some extrinsic
consideration’ (Diogenes in Inwood and Gerson, eds. 1988: 137 [7.89]). Justice
and morality are not for the Stoic conventional. They are natural because they
follow from man’s rationality (Diogenes in Inwood and Gerson, eds. 1988: 145
[7.128]). The cultivation of reason, peculiar to man, inevitably gives rise to a social
life governed by morality and justice.

For the Stoic reason is exhibited in the law-governed universe, which betrays the
existence of a rational lawgiver, God (Berki 1977: 57). The principles of natural law
are ideal in that they become manifest only if men attain perfect rationality. For
example, take the principle of equality. Zeno taught that we are naturally equal
because we are rational creatures. The distinction between Greeks and barbarians,
as it was for the Cynics, was merely conventional. The woman is equal to the man.
They have the same virtue, and matrimony was much more than a unity of the
body, it was also a unity of the soul. The husband finds his other self and his
truest friend in his wife. Women were not deemed the property of men to do with
as they pleased. The human qualities and the common life of both partners are
enhanced in their union. In addition there is a natural equality of slave and master.
Natural slavery is a misnomer, an impossibility contrary to nature; there are
only enslaved individuals finding themselves in that condition through folly and
wickedness.

Edelstein argues that in the Stoics we find the first steps in the acknowledge-
ment of the dignity, rights, and humanity of other persons, including women
and children. The choices of children to pursue their own way of life, and to
educate themselves must be respected (Edelstein 1966: 74). Moreover, the Stoics
also elevated the value of manual labour from the distain in which it was usually
held by Greeks and Romans. Manual work is natural to humanity and in no way
diminishes a person’s capacity for a virtuous life. Manual labour is part of and is
compatible with the moral order. The skills of an artisan are of no less value than
the money of a businessman. They are equal with each other in wealth, the one
in terms of skill or manual strength, the other in terms of capital. For both moral
character must shine through their actions. Every workshop is a school of virtue.

Stoics and Cynics resemble each other in the distinction they make between the
wise man and the fool. Wise men compose the world state, whereas only fools live
in actual states. Chrysippus thought that the wise share a common citizenship of
the city of the world (Sharples 1996: 125). Diogenes Laertius reports that Zeno
denigrated general culture and believed that ‘all those who are not virtuous are
hostile and enemies and slaves and alien to each other, parents to children and
brothers to brothers [and] relatives to relatives’ (Diogenes, in Inwood and Gerson,
eds. 1988: 74-5 [7.32]).

Stoicism’s tendency to become divorced from the world as it was, positing a law
to be emulated, but of no man’s making, exposed it to criticism, especially from
the Sceptics, among whom was Carneades who made it his vocation to expose the
weaknesses of Stoic arguments (Diogenes in Inwood and Gerson, eds. 1988: 160.
[4.62]).
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In the first of his lectures in Rome Carneades gave the typically Stoic answer to
the question of what are the principles of political order. He argued that there was
order in the cosmos, governed by natural law, and that order in civil society was a
reflection of the eternal natural order, discernible by human beings on account of
their faculty of reason. Through the exercise of reason human beings were able to
apprehend the natural law and construct societies whose social and legal structure
replicated it. Even though humans had the capacity to construct arrangements
that reflected this natural law, or order, they did not always succeed. Conformity
to the rational order of the cosmos constituted just conduct in both the individual
and society (Oakeshott 2006: 162-3).

On the second day Carneades gave the alternative Epicurean answer to the same
question. He denied that the cosmos was a rational order exhibiting anything like
a principle of justice with the authority to give each man his due. The cosmos
was a fortuitous collection of atoms exhibiting no rational principle upon which
human societies could be modelled. He argued that there is no certain criterion
of truth (Sextus in Inwood and Gerson, eds. 1988: 166 [M. 7.159]) on the basis
of which he subjected the major doctrines of Stoicism to sustained criticism. He
argued that there is no such thing as natural law. The laws of states are simply
conventional expressions of self-interest. Justice, or attending to the interests of
others, is nothing but foolishness. War is the method by which all kingdoms
and empires are acquired, and necessarily inflict injury on others and their gods.
The Romans did not acquire their empire and riches by justice, and if they were
required to return them, they would be obliged to revert back to dwelling in huts
(Carneades view is expressed in Cicero 1986: 200—15).

The Stoics are not advocating a cosmopolis that would replace individual states.
The universal law of nature is a guide to personal conduct, but we are unequiv-
ocally social creatures whose lived existence is within particular states, to whose
laws we are subject. This means that to act appropriately, that is, according to
reason, is to love one’s fatherland, and among the goods external to oneself is
a ‘virtuous fatherland’ (Diogenes in Inwood and Gerson, eds. 1988: 139 and
140 [7.95 and 7.108]). Ultimately, however, as rational creatures, we are united
in a single cosmopolis, or city of God. All men, then, should consider them-
selves as fellow citizens subject to a common order (Barker 1934: xxxv). This
vision of the world state is primarily religious and ethical, rather than political.
It emphasises the point that a supreme law-giver regulates a rationally ordered
cosmos in which we all have a common place. The vision is ethical because of its
emphasis upon reason as the universal bond of mankind. It was these elements,
rather than a conception of the state, or world state that gave the Stoics lasting
significance.

In response to the scathing criticisms of the Sceptics, Panaetius of Rhodes, the
then head of the Stoic school, in the second century Bc, modified Stoicism which
gave hope to those who had not yet attained virtue, but who were nevertheless
striving towards it (Walbank 1992: 181). By means of services or duties regularly
rendered, and not by the exercise of perfect virtue, man is making tentative
progress towards attaining wisdom. Unlike traditional Stoics he rejected the claim
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that all human psychology can be traced back to the faculty of reason. Instead,
Panaetius suggested that the psyche has both rational and irrational elements
which have to be accommodated. Pace earlier Stoics he maintained that external
things, such as property and health, are goods to be valued and pursued, not
merely because they give content to virtue and a domain for its exercise, but also
because they are valuable in themselves as long as they do not come into conflict
with virtue (Arnold 1911: 100-3). For Panaetius, it was not possibile to live the
life of perfect apathy. Instead of emphasising wisdom above all other virtues, as
traditional Stoicism did, he privileged temperance, or soberness. Greater practical
import was to be attained by acting with decorum. For Panaetius the natural law
was a principle embodied in varying degrees in actual states, and not an ideal
regulating the community of wise men. Political power is distinguishable from
force, and justifiable as legitimate, with reference to the justness of its exercise
and the rightness of its aims. Panaetius’ form of Stoicism, accepting elements
of Platonism, Aristotelianism, and the criticisms of Carneades, found sympathy
among his Roman friends. One of them was Scipio Africanus minor (168-129
BC), the principal interlocutor in Cicero’s Commonwealth (Sabine and Smith,
‘Introduction’ to Cicero, 1986: 32).

To a State that was gradually incorporating the peoples of the known world
under its dominion, some of the Stoic doctrines, such as universal citizenship
and the brotherhood of man, made it particularly attractive (Mcllwain 1932:
106). The law of nature, or of reason, which found expression in Roman law
was to have a profound influence on subsequent political thought. Towards the
middle of the second century Bc, soon after the Greeks had been subdued by the
Romans, Stoicism, in the modified form represented by Panaetius, was adopted
by Roman thinkers. The idea of a cosmic city, in contrast to the city in which
one happens to be born, as Malcolm Schofield argues, ‘mediates the transition
from republicanism to natural law’ (Schofield 1991: 103). The idea of the cosmic
city attempts to retain the association between community and citizenship, while
eliminating all contingency, such as geographic location and mutual acquaintance.
Citizenship now becomes obedience to the dictates of right reason concerning the
just treatment of other persons.

The most significant Roman Stoics were the eclectic consul Cicero (106—43
BC), Seneca (5 Bc—65 AD) and the Emperor Marcus Aurelius Antoninus (121—
180 AD), the author of the famous Meditations. On the whole they accepted
the answers to the problems of logic and metaphysics offered by their Greek
predecessors, enabling them to concentrate more fully on ethical and social
problems.

CICERO (c. 10643 BC)

It has been suggested by Gerard Watson that the name of the Stoics has been
associated with natural law in later ages mainly because of Cicero (Watson 1971:
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217-18). Cicero, the court advocate and politician, in dealing with the minutiae
of ordinary law, rarely mentions the natural law, but as a philosopher Cicero
attributed to human positive law a subordinate status to that of the law of nature
(Kelly 1992: 59). Cicero rejects the view of Epicurus and Carneades that justice is
simply convention devised by men to advance their own utility. For him, justice
is a principle of the universal law of nature upon which the order of the universe
rests. It is correlative with true or right reason, in conformity with nature, con-
stant and eternal. This law compels us to fulfil our duties, and deters us from
practising deceit (Carlyle 1970: vol. 1, 5-6). Both Cicero, and later Seneca, but not
without a degree of inconsistency, reject Aristotle’s argument that there is a natural
inequality that befits some men to be slaves. Instead, Cicero and Seneca emphasize
natural equality which is manifest in a universal capacity for learning. Nature has
endowed all men with reason, namely right or true reason, revelatory of true law in
commanding what is good and forbidding what is sinful or evil. Cicero is impor-
tant not because he added anything new to ethics and political philosophy, but
because he exemplifies the concerns of the later republic and the extent of Greek
influence upon Roman thought. In order to advance his arguments he eclectically
used whatever materials were to hand. Like the Stoics he believed in a universal
fellowship of the human race, but he did not confine it to the wise, and in addition
he allied it with the Roman idea of the Law of Nations (Sharples 1996:127). The
fellowship is natural and based upon the unifying principles of reason, speech, and
natural equality (Cicero 1991: I, 50, p. 21). There is no institutional expression
in Cicero for this universal society, encompassing the whole of humanity. It is a
fellowship established by the gods in which right reason, the ‘royal power in the
souls of men’ (Cicero 1986: Book I, xxxviii, p. 144) accords with nature. Reason
is what unites men with each other and with the gods. Cicero argues that the first
thing that self-knowledge reveals to us is that we possess something of the divine,
and that the reason that resides in us ‘is a sort of consecrated image of the divine’
(Cicero 1999: 126 [Book I, 59]).

Reason in harmony with nature exhibits a law that is unchanging and universal.
This law is not thought up by human minds, nor is it legislation enacted by
popular assemblies, ‘but it is something eternal which rules the entire universe
through the wisdom of its commands and prohibitions’ (Cicero 1999: 132 [Book
11, 9]). It acts as a constraint on wrongdoing for good men, but the wicked who
have abandoned their better selves cannot be constrained. They may evade human
punishment, but God nevertheless will visit the severest of consequences on them.
Natural law cannot be annulled, and no act of human legislatures can absolve us
from the duty of obedience to it (Cicero 1986: Book, III, xxii, p. 215-6). Cicero
equates this natural law, or ius naturale, with the Law of Nations, ius gentium.
He contends that it is ordained by nature and gives the substantive content of
men’s moral relations with each other, and the relations among the states in which
they reside. Ius civile, or human positive law, is not wholly incorporated in ius
gentium, but the whole of ius gentium should be incorporated in ius civile (Cicero
1991: Book I1I, 69, p. 126). The meaning and content of these terms is not always
consistent among Roman writers, as we will see.
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How does this natural law, or the Law of Nations, translate into prohibitions
or injunctions to act? Cicero on the whole concentrates his efforts on the duties
of citizens, and gives little attention to the duties of men to each other. The
effects of his main prohibition, however, are wide-ranging. There is nothing so at
variance with nature, and therefore nothing worse than benefiting at the expense
of another. It is completely against our common fellowship of mankind to benefit
by theft or violence. Respect for property is therefore a basic human duty, the
disregard of which ‘is more contrary to nature than death or pain or anything
else of the type’ (Cicero 1999: Book III, 24, p. 109) because it is destructive of
human fellowship and community (Cicero 1999: Book III, 22, p. 108 and 11, 28,
p. 110).

Does this entail a positive duty at the general level of communal ties and
obligations above that of desisting from profiting by violence? There appears to
be no indication of a duty to make material sacrifices for the benefit of peoples of
other nations who are in need: ‘each should attend to what benefits him himself,
so far as may be done without injustice to another’ (Cicero 1999: Book III, 42,
p- 115). Cicero explicitly says that we should not forego personal benefits by sur-
rendering them to others if we ourselves are in need of them (Cicero 1999: 111, 42,
p- 115).

Human beings comprise a moral community united by reason and fellowship,
but this community does not exhaust the extent of moral obligation. Although
our obligations under the natural law, or Law of Nations, cannot be ignored,
there are obligations which we owe to the state, to our relatives, and to our
fellow citizens. They all may have a greater claim upon us when it comes to the
active discharge of moral responsibilities. The world is one community, made
up of many communities, each of which claims loyalty and affection from those
individuals who belong to them.

While the early Stoics emphasized the virtue of wisdom and the community of
the wise, Cicero favours the virtue of justice, in the absence of which the natural
sociability of man would be undermined, and the nobility of spirit arising out
of the love of learning would become little more than a form of savagery. Cicero
argues that humans naturally and instinctively associate. It is not fear, nor want
of necessities, that bring them together but their natural gregariousness (Cicero
1986: Book I, xxv, p. 129). The social duties that strengthen the social bond which
unites us ‘must be preferred to the duty that is limited to learning and knowledge’
(Cicero 1991: 1, 157, p. 61).

Fellowship is manifest in different degrees, ranging from the unlimited fellow-
ship of the human species, to the more strictly limited fellowship of the family.
The instinct of procreation gives rise to the fellowship of marriage, children,
and the household that is communally shared. Fellowship extends outside of the
household to the wider community of friends and relations, and intermarriage
extends the bonds of fellowship to a wider circle of relatives, and eventually to
the establishment of political communities (Cicero 1991: Book I, 54, p. 23). The
Commonwealth, or ‘the people’s affair’, is a specific type of association in which
individuals are ‘united by a common agreement about law and rights and by
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the desire to participate in mutual advantages’ (Cicero 1986: Book I, xxv—xxvi,
pp- 129-31). Furthermore, there are bonds of language, tribe, and race that are
held together by love and good will, strengthened by common ancestral memories
and religious rites.

Cicero makes it clear which among the levels of fellowship is the most precious.
Of them all ‘none is more serious, and none dearer, than that of each of us with
the republic’ (Cicero 1991: Book I, 57, p. 23. Cf. Book II1, 95, p. 137). Sacrificing
one’s life for the benefit of the state is what is expected of all good men. The state
is not a mere convenience for promoting individual interests, a refuge in a storm,
or a sanctity for private learning and undisturbed leisure. To it we have a duty of
public service. The state claims for itself the greater part of our physical and mental
powers, and in return gives back for the benefit of private needs only that which is
superfluous for its own (Cicero 1986: Book I, V, p. 110). The benefits that the state
bestows upon us are so great that it is more venerable than a natural parent, and
to it we owe a greater gratitude (Cicero 1986: Book I, fragment 2, p. 152). There is
then a tension between the duties of men and those of citizens, and Cicero comes
down on the side of the latter. For example, the bond of connection between all
men implies the basic principle of generosity to strangers. The justification for
this is that we all have a right to the things that nature has produced for us to
enjoy in common. Such a right is, however, severely tempered by the injunction
to respect private property as instituted in the civil laws of particular states (Keene
2005: 51).

It is only on moral grounds consistent with natural law that the exercise of
political power may be justified. On this criterion he condoned the murder of
Caesar on the grounds that fellowship between a people and a tyrant was impossi-
ble because tyrants are unjust and arbitrary rulers unconstrained by standards
of civilized conduct and common decency. Tyrants in fact fall short of being
human beings because of their wilful disregard of civilized conduct, and beastly
demeanour (Cicero 1986: Book II, xxvi, p. 178-9). Tyrants are cancerous growths
upon humanity that should be cut out with the surgeon’s knife (Cicero 1986: Book
1L, 19, p. 107, and Book 111, 32, p. 111).

Cicero argues that we are not born for ourselves. Our country and friends have
claims upon us. Furthermore, we are born as humans to assist each other and
have a duty to promote our common fellowship by exchanging goods, services
and expertise. Injustice is not only caused by directly inflicting harm, but also by
desisting from trying to prevent it being inflicted by others. He argues that: ‘the
man who does not defend someone, or obstructs injustice when he can, is at fault
just as if he had abandoned his parents or his friends or his country’ (Cicero 1991:
1,23, p. 10).

Cicero defends the method by which Rome acquired its empire by suggest-
ing that its wars were just because they were in defence of Rome’s allies and
undertaken only as a last resort to secure peace and eliminate injustices. In this
respect Rome, in relation to its empire, is best seen as a protectorate rather than a
conqueror. Cicero was, of course, well aware that the allies Rome chose to protect
were acquisitions.
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Cicero contends that Rome now has power over the whole world, enjoying
immense benefits as a consequence. Philus rhetorically asks in Cicero’s Common-
wealth, ‘Was it by justice or by prudence that our nations rose from the least
among states [to be the greatest of all]?’ (Cicero 1986: Book III, xv, p. 211). In what
remains of the text, however, we do not have his answer. In apparent disregard of
his subscription to the principles of just war, and his view of Rome before Sulla
as a protectorate, he appears in one passage of On Duties to condone whatever
means are necessary to increase the power, land and revenues of Rome: ‘Such are
the deeds of men who are great; such deeds were achieved in our forefathers’” day.
Men who pursue these kinds of duties will win, along with the utmost benefit to
the republic, both great gratitude and great glory for themselves’ (Cicero 1991:
Book II, 85, pp. 98-9). He nevertheless abhorred ruthless imperialism, holding
it responsible for the decline of the state, and certainly would not subscribe to
anything like the doctrine of reason of state.

Cicero developed his ideas on natural law in his treatise On the Laws (De
legibus). In it he argues that people tend to think of law as that which is written
down, but Cicero maintains that he will seek the root of justice in nature. When
used in relation to man the term nature means reason. It is because of his reason-
ing abilities that man is naturally superior to animals, and better able than them to
conceive of a wider community. This distinguishing feature of man entails wider
obligations extensive with humanity in general. It is law that guides and enables
man to discharge his wider obligations. The exemplar for all particularistic laws is
the law of nature (Watson, 1971: 228). This law of nature has its origin in God, and
is His Supreme Law in relation to which justice may be determined. The Supreme
Law existed before any written laws and before any states were established (Cicero
1999: Book I, 19, p.111, Kelly 1991: 58). Cicero is at pains to show that just because
a law is granted authority because it has been formulated by the acknowledged
and legitimate procedure, does not mean that it is just. Cicero maintains that ‘we
are born for justice and that justice is established not by opinion but by nature’
(Cicero 1999: Book I, 28, p.115). For that, it has to be based on right reason, and
not on mere agreement in the edicts of the people or of princes, or in the decisions
of judges. Although Cicero offers a strong moral condemnation of the injustice of
positive laws that are at variance with natural law, he does not in fact declare them
invalid.

SENECA (5 Bc—65 Ap) AND MARCUS AURELIUS (ap 121-180)

For Seneca and the Stoics of the early Empire, such as Musonius Rufus, Epictetus,
and Marcus Aurelius the true city is a cosmic city. Seneca almost never refers
to natural law, but the term nature appears to mean the same thing. To live in
conformity with nature is to conform to the commands of reason. Nature is
perpetual and constant, that which varies cannot be natural. Nature impresses
upon us the true method of living one’s life (Carlyle 1970: vol. I, 20). The quality of
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our lives depends upon the degree to which we actively use our rational capacities
in future plans and bringing them to a conclusion. Nature has established norms
for human life and we must use our powers of rationality to conform as close as
we can to what nature prescribes. Such norms would include a healthy body and
the absence of physical pain, material resources to maintain a commodious life, a
settled and loving family life, and because of the social character of our natures,
cooperation with and support of each member of humankind. It follows that we
should avoid those things, or passions, that go against nature. This would include,
for example, anger. Seneca maintains: ‘Anger, I say, has this evil: it refuses to be
governed. It rages at truth itself, if truth appears to conflict with its wishes’ (Seneca
1995: Book I, 19, p. 37). Peace, or tranquillity is attained only in good conduct and
the practice of wholesome precepts brought about by focusing upon and desiring
virtue (Seneca 1995: Book I11, 41, p. 114).

Seneca maintains that there are two commonwealths. The one great and truly
Commonwealth in which gods and men reside. Zeus is the author of nature, its
driving intelligence, and we are the only creatures that share in his rationality. The
other commonwealth is the one that the particular circumstances of our birth have
assigned us (Schofield 1991: 93). In conformity with and going beyond Cicero,
Seneca contends that human nature is the same in the slave as it is in the master.
Slaves are capable, as are free men, of conferring benefits by intent. Virtue is an
attainment within the grasp of all, and knows no distinctions between wealth
nor status. Slavery is not a natural condition, it is against nature, the product of
fortune, and while it may subdue the body, it cannot subdue the mind. A truly
virtuous and great man can come from a den of iniquity, or a palace. Nature turns
no one away from her door. One looks not to the origins, but to the direction they
lead (Timothy 1973: 40). Virtue is the highest good, and intrinsically valuable.
The gain of having done something good is that you have done it, and it is reward
enough in itself: ‘We have to go to her with self-interest trampled underfoot;
wherever she has summoned us, wherever she sends us, we must go, no matter
what the cost, even to the cost of our very blood’ (cited in Timothy 1973: 35).
Happiness consists in goodness for goodness sake (Timothy 1973: 40). While
such phrases are rhetorical, they nevertheless express the aspirations of human
freedom and equality upon which the obligations and rights attributed to humans,
as human, universally rest.

We should not assume that Seneca had an exalted view of human nature. He
was well aware of human depravity, and like Augustine after him believed that
man had, from an innocent and happy condition, descended into depravity. The
state or government was both a consequence of this corruption, and the means
of deliverance from it. The great institutions of society are a protection against
vice: the institution of private property against the avarice of others; and a legal
and governmental order a protection against tyranny. Government, then, is not
a consequence of man’s true nature, but instead a remedy for his corrupt nature
(Carlyle 1970: vol. 1, 25).

The Emperor Marcus Aurelius, and other Stoics writing in Greek, including
Epictetus, ignored philosophers writing in Latin. Neither Aurelius nor Epictetus
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quotes from, nor discusses the ideas of Seneca (Seneca, introduction, 1995: xxxi).
Aurelius argued that everything in the cosmos is implicated, and co-ordinated
to constitute one ordered universe, pervaded by God who has provided one
substance, law, reason and truth for all rational animals (Aurelius: no date: V,
16., VIL, p. 9). It is not because we can have direct knowledge of the forms of his
powers that we know God exists, but because we see his works all around us. We
share in divinity because we have reason and intelligence like gods, despite having
bodies like the animals. For Aurelius, everything is constituted for a purpose, and
directed towards it because it is advantageous or good for it. Man, the possessor
of reason, is made for society and in it finds his good (Aurelius, no date: V,
p. 16). Rational animals are made to assist each other in society, and therefore
injuries inflicted upon each other are acts of impiety against ‘the highest divinity’
(Aurelius, no date: IX, p. 1). Self-interested acts that have no immediate or remote
social purpose are unnatural in that they go against reason (Aurelius, no date:
IX, p. 23). Reason demands that we behave towards each other ‘according to
the natural law of fellowship with benevolence and justice’ (Aurelius, no date:
101, p. 11).
Marcus Aurelius sums up his philosophy in the following way:

If our intellectual part is common, the reason also in respect of which we are rational beings,
is common: if this is so, common also is the reason which commands us what to do, and
what not to do; if this is so, there is a common law also; if this is so, we are fellow-citizens;
if this is so, we are members of some political community; if this is so, the world is in a
manner a state. For of what other common political community will any one say that the
whole human race are members? (Aurelius, no date: IV, p. 4).

He famously adds that, ‘my nature is rational and social; and my city and country,
so far as I am Antoninus, is Rome, but so far as I am a man, it is the world’
(Aurelius, no date: VI, p. 43). The universal community in which every man is
kin to every other man is not united by means of blood ties, but by something far
more binding, intelligence, or reason (Aurelius, no date: XII, p. 26).

The Roman Stoics are important because they incorporated Greek philosoph-
ical ideas about a universal moral order into the traditional legal ideas of Rome,
providing a unifying principle for the empire in the community of reason and
reasonableness. It was within the context of the Roman tradition that the concept
of a just war arose. In its formative years it was closely attached to religious rites
and institutions. As in Greece, the sanction of the gods in matters of war and
peace was an extremely important public ritual, and during the period of the
kings (735-508 Bc) the laws of war and peace were integral to the jus sacrum.
One of the duties of the college of priest was the administering of the jus sacrum.
The determination of whether Rome had been unjustly wronged or injured was
a religious decision, deliberated by the college of priest. During the Republican
period they would make the case for just cause before the Senate, and the Senate
and the people of Rome decided whether to embark upon war. Such wars were
both just and pious. Gradually the role of the priest diminished, and the justness
of a war became associated with the infringement of law, that is, Rome had to be
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deemed legally wronged before a war could be pronounced just. War was therefore
subject to both a moral and legal constraint. Cicero developed these ideas by
associating the justness of a war with the Stoic idea of a universal moral, or natural
law. The mature form of just war doctrine recognized four just causes. First, the
violation of the frontiers of Rome; second, the insulting of Roman ambassadors
or the violation of their persons; third, the breaking of treaties made with Rome;
and, finally, the support of an enemy by a previously friendly nation (Draper
1990: 179).

THE ROMAN JURISTS

Pre-eminent among the values that constituted Roman political culture was that
of legality. Michael Oakeshott contends that: “The law of the Romans is by far the
most comprehensive and elaborate system of law that any people, save in modern
times, ever generated for themselves’ (Oakeshott 2006: 235). A. P. D’Entréves
suggests that the establishment of a universally valid system of laws was the greatest
achievement in the development of natural law. This system found expression in
the law books of the Roman emperor Justinian, who claimed universal validity for
it (D’Entréves 1972: 24-5).

The idea of the law of nature (lex naturalis) was a concept that the Romans used
to understand the relationship between law and justice. The legitimacy of a law
may be determined because it came into being through the proper procedure,
and therefore commands my obedience. Such a law may nevertheless still be
considered to be unjust. Justice was the correspondence of an act, demand or
duty with law. In order to determine the justice of law, that is lex or man made
law, another law must be invoked that was not man-made, and not suspect itself
of being unjust. Where lex was deemed unreasonable, appeal could be made to
reason itself, expressed in natural law (Oakeshott 2006: 245).

The Carlyles sound a note of caution in understanding the theories of the
lawyers on natural law and its relation to the Law of Nations, a difficulty com-
pounded by the compilers of Justinian’s Institutes which include incoherent and
contradictory conceptions of it (Carlyle 1970: vol. I, 36). Gaius in the middle
of the second century viewed the relation between natural law and the Law of
Nations as essentially consistent and compatible, whereas by the end of the century
Ulpian took the view that was to prevail among medieval thinkers. For him the two
forms of law were to be sharply distinguished. Natural law for him is related to all
God’s creatures, and was in this sense naturalistic, whereas the Law of Nations is
equated with reason. The compilers of Justinian’s Institutes largely follow the lines
of distinguishing the two forms of law, and on the whole think of natural law in a
naturalistic or descriptive sense, but there are passages where it is intimated that
this law has divine origin and is immutable in character (Carlyle 1970: vol. I, 72—4)

Gaius puts forward a number of propositions that makes his theory clear. First,
the Law of Nations is universal, and embodies principles that are acknowledged by
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humanity. Second, these principles are taught to human beings from the earliest
times by natural, or right reason. Property, for example, traditionally belongs to
the Law of Nations, and is consistent with natural equity. In the Institutes of Gaius
the law of nations is defined as that which natural reason, in its practical sense,
has established among nations in their relations with each other (Kelly 1992: 61).
Contrary to what is implied, the Roman jurists did not engage in comparative
studies of legal systems in order to discern the jus gentium, instead they took
elements of Roman law applicable to citizens that were general in principle and
extended them to have application to disputes between foreigners on Roman
territory or between a Roman and a foreigner.

The purpose of natural law, as the Romans understood it, was to temper and
make more acceptable their archaic and harsh civil law, jus civile. Roman expan-
sion required a transformation in its laws to accommodate its newly acquired
supranational empire, and natural law proved to be the appropriate agent. In
order to minimize the association of law with force Cicero was anxious to show
the moral character of the jus civile and jus gentium. Justice on this reading did
not result from law, but was prior to it (Parkinson, 1977: 12-13). In neither the
Justinian Institutes, not without some equivocation, nor the Ulpian Digest, nor
indeed in the Institutes of Gaius, is natural law posited as superior to human
positive law, or jus civile. It is not claimed that the former acts as a judge of the
latter, nor that it should take precedence in cases of conflict (Barker 1934: xxxvi—
xxxvii, and Zuckert 1989: 76-7). Furthermore, it does not bestow upon human
beings inalienable rights. Its importance was that it established the idea of the
inherent value and worth of law, and of its equal applicability to everyone. It
was a law based not on its power to compel, but instead upon its intrinsic worth
(D’Entreves 1972: 35).

The Justinian code, for example, which was a compilation of existing codes,
embodied many inconsistencies. The Roman Jurists used such terms as natural law
(ius naturale) and natural reason (naturalis ratio) to refer to the natural character-
istics of humans and the common sense that may be derived from such knowledge.
It referred to the physical qualities of persons and things, and also to such things as
business relations. It may also be invoked as a practical guide to what is consistent
with human interests in a certain social context. Practical natural law is what offers
itself as self-evident or ‘natural’, such as rules for dealing with property or for the
treatment of children. This use of natural law was practical and mundane and did
not have the aura of a transcendental natural law, the expression of God’s reason.
It is clear, however, in Gaius that generically law does not express the will of man.
It is not created to serve utility, instead it is learned by rational apprehension.
However, for Ulpian, the meaning of natural law takes on a more naturalistic
character, reflecting a tension that has persisted to this day between descriptive
and prescriptive conceptions of the natural law. The Carlyles are groping towards
this distinction when they acknowledge that Ulpian appears to be talking about
general instincts rather than anything that is rational or ethical (Carlyle 1970: vol.
I, 40). For Ulpian the natural law is common to all animals. It is more like natural
instincts, powers and inclination. The innate urge towards procreation and the
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caring for children is common to all animals, and not peculiar to man. The jus
gentium, or Law of Nations, however, is that law which the nations observe in
their relations. Unlike the natural law, it is a law peculiar to men (Carlyle 1970:
vol. I, 39-40). The distinction between the two kinds of law is maintained by the
compilers of Justinian’s Institutes in the sixth century (Carlyle 1970: vol. I, 70).

Asa practical legal ideal natural law was understood to be the universal element,
as opposed to the parochial and particular elements, found in all legal codes.
Natural law for the jurists is not a written code, it is an ideal which imbues the
spirit of the application of law in the courts, and in this respect has some practical
bearing upon it.

It is as a legal ideal that the jus gentium was often identified with natural law,
or jus naturale, which according to Michael P. Zuckert is the law imposed on
all creatures, it is ‘that which nature has taught all animals’ (Zuckert 1989: 76.
Cf. Phillipson, 1911: 83). He suggests that much of the confusion about Roman
Jurists’ conceptions of natural law arises out of confusing them with those of
Stoicism in which it is peculiar to humanity and discovered by right reason in
conformity with nature, and the later Christian conception in which it stands
above human law and acts as its judge. The jus gentium in the Digest is related to
natural law, but is more strictly applicable to all of humanity, and in this respect it
also can be deemed natural, but in a different sense from jus naturale. The natural
law, jus naturale, for example, is sometimes different from the Law of Nations, jus
gentium, and at other times identified with it. This reflects the equivocal meanings
that they had from at least the time of Cicero. The Digest does not attribute to nat-
ural law the character that it was later to have. It does not override human positive
law, but good law is that which is grounded on nature, reason, equity, and justice
(Kretzmann et al. 1982: 705). In practical terms the jus gentium was a body of
customs and agreements constituted into a body of commercial law, applicable to
both citizens and foreigners in their commercial relations, and enforceable in the
courts.

With respect to slavery the Roman Jurists do not on the whole sympathize with
Aristotle. In so far as they give an explanation of their views, they are more inclined
towards the positions of Cicero and Seneca. Gaius, and later Marcanianus, for
example, although they say nothing of natural equality, suggest that the slave is
legally in postate, and that the institution of slavery exists under jus gentium, and
not natural law. The origin of slavery, they believe, is in capture during war. In
addition, for Marcanianus, children born to slave women are also in a condition
of slavery. Ulpian and Florentinus are more elucidating in that they clearly deny
that slavery has any place under the jus naturale because under it men are free and
equal. For the latter, a slave is so called because his life is preserved, which could
have been taken away under the laws of war (Carlyle 1970: vol. I, 46-7). There was,
then, a glimmering recognition of a common humanity, along with which came
recognition that even slaves, who were equal in their capacity for reason and virtue
with their masters, had certain protections. By the end of the second century, the
theory of natural inequality no longer held court, and the natural equality and
liberty of human nature was commonly recognized.
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We see in Stoicism, then, the first glimmering of human equality, that of men,
women, children, and slaves. There was an acknowledgement and respect for
human dignity, and a belief in a universal moral community in which we have a
duty to fulfil our social obligations. For them natural law governs all that is human
and divine, and is the standard of what is right and wrong. To have knowledge of
natural law, for the old Stoics, was a concomitant of the exercise of reason, the
reason that informs men of their duties to their families, and of their economic
obligations, as well as what it is to act fairly and justly. By the light of reason there
is a natural equality of humankind. For the younger Stoics the voice of natural law
was not only heard in reason, but also in one’s conscience. For Seneca, conscience
not only legislates before we act, but also judges afterwards. It is the expression of
man’s wish to be at peace with himself, to live in conformity with his nature and
with the world (Edelstein 1966: 84). Conscience acts as the court before which we
must answer for our actions. It is the divine voice that speaks within us.

It must be emphasized that reason and conscience do not prescribe inalienable,
immutable and imprescriptible rights that were later to become the hallmark
of natural rights theories. The natural law imposes obligations to desist from
wrong, and to do what is right. It teaches that we must fulfil our obligations as
cosmopolitans of the republic of men and as citizens of particular states. We must
uphold both the Law of Nations and national laws because both are derived from
the natural law.

Whereas the Old Stoa emphasized wisdom, moderation, and courage as the
virtues of the individual, and justice as the sum of duties owed to others, the
younger Stoics such as Seneca, Cicero, Epictetus, and Philo were more concerned
with the altruistic virtue of philanthropy, or humanitas. We have a duty of benevo-
lence to all of humanity without distinction because we comprise a brotherhood,
a family (Edelstein 1966: 90). It is Cicero’s account of natural law that the early
Christians, such as Lactantius, Ambrose, and St. Augustine, take as indicative of
the Stoic position. Although Cicero readily declares positive laws at variance with
the natural as unjust, he is reluctant to declare them invalid. It is not difficult to see,
however, how natural law in the hands of medieval Christianity came to acquire
the character of an absolute standard against which the laws of princes and kings
were to be judged.



2

Christian Natural Law: A Universal Morality

Natural law moral theories are deeply rooted in the culture of the West, emerging
time and time again, albeit in slightly different forms. In times of social and politi-
cal stability their appeal may not be so strong, but at times when man’s inhumanity
to man is apparent there are always those whose voices call our attention to our
common humanity and the rights and duties that are correlative with it, and
appeal to which transcends particularistic community based moralities, to distil
the universal from the transitory (Nielsen 1959: 44). This has nonetheless been
true of medieval times as it has been of the twentieth and twenty-first centuries.
The early and late medieval conceptions of natural law were an amalgam of Greek
and Roman Stoicism, overlaid with Christian conceptions of its derivation from
and relation to Divine Law.

When the imperial seat was transferred to Constantinople, and the Empire
constantly attacked by Barbarians, the ideal of unity rapidly eroded. With the
adoption of Christianity, with its emphasis upon equality and universality, the
process of disintegration was temporarily arrested (Parkinson 1977: 14).

Augustine (354-430), a sometime Manichaean and converted Christian, was to
question some of the perfectibility theories of the ancients, and instead inclined
towards the more sceptical elements of Cicero, especially the emphasis upon
grace in the endowment of wisdom. Augustine believed that our ability to know
ourselves, rationally to understand our impulses and desires, and those of oth-
ers, had been severely impaired by the Fall. The impenetrable mystery of one’s
nature obscures the understanding of whether or not we as human beings are
naturally inclined towards virtue. Our experience of the world is one in which we
continuously encounter others who are irrational and inconsistent, and for whom
the moral good does not appear an absolute priority. It was only through God’s
grace that a moral person, whose nature had been prepared and redeemed, could
comprehend moral development as intelligible and believable. For fallen man,
left to his own devices and experiences, the understanding of moral development
could be nothing but unintelligible (Coleman 2000: 294-5).

This conception of human nature stood in contrast with that of Aristotle who
was to exercise a profound influence on later medieval thought, including that of
Aquinas. With the rediscovery of Aristotle, philosophers of the later middle ages
tried to reconcile the Greek, Roman, and Christian elements of the moral author-
ity of the natural law. One may without exaggeration identify St. Thomas Aquinas
as the epitome of medieval natural law moral theory whose example has inspired
moral universalists ever since, including those of the twentieth century, such as
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Jaques Maritain, Frederick C. Copleston, James V. Schall, and Jose Manuel de
Aguilar, reacting against the subversive and pernicious transformation of morality
by totalitarian regimes. Just as St. Thomas has spawned a dual heritage in political
philosophy, hailed as both a constitutionalist and absolutist (Greenleaf 1964: 747—
60), his theory of natural law is hailed as paradigmatic, yet interpretations abound:
on the one hand emphasising the centrality of God to the theory, and on the other
the intellectualistic element in his thought that makes natural law independent of
God (Lisska 1996).

In this chapter, I want to show how the notion of natural law in the West is
inextricably connected to the constellation of ideas surrounding the Christian
God and the law-governed nature of the universe. One of the main contentions
of this book is that despite arguments to the contrary the natural rights tradi-
tion for the most part retained and relied upon these conceptions. During the
medieval period the natural law became far more prescriptive and judgmental
than it had been in the writings of the Roman Jurists. It now becomes the measure
of positive law and of the actions of rulers, and the touchstone by which they may
be pronounced illegitimate. This chapter also serves to contrast the pessimism of
St. Augustine with the optimism of Aquinas who always held in view the positive
possibility and power of redemption. We still find, however, the relationship
between natural law and the Law of Nations is far from clear. Aquinas, for example,
is equivocal on this issue. For him they are sometimes distinct, yet in other places
he equates the secondary natural law, as many others after him, with the Law of
Nations.

It is also my aim to introduce the importance of theories of property and
their relation to just war theory as essential to understanding the relations among
nations. This aspect of natural law thinking becomes crucial for the justification of
European expansionism and the appropriation of foreign lands, even though they
may be occupied by other peoples. Europeans, or Christians residing in Chris-
tendom, were accustomed to confronting beliefs alien from their own, and the
cultural encounters of the Americas had their precursors close to home. Christians
looked upon Muslims and Jews as distinctive communities of faith differentiated
from their own by their own systems of laws. The crusades were a response not
only to the enemy from without, the Saracens or anti-Christ Muslims, but also
against the enemy within, the Jews who resided in Christendom. The conception
of rights associated with the natural law was largely objective, that is, the former
were derived from the latter, they were not powers or possessions. That is not to
say that there were not strong intimations of subjective rights among medieval
thinkers, as shown in Chapter Three.

THE CHURCH FATHERS AND NATURAL LAW

The Christian religion has given permanent character and shape to Europe, and
its concept of natural law served as the criterion by which the whole world and
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its peoples were to be judged. Natural law lies at the heart of European morality
and ethics and is widely acknowledged to be one of the fundamental pillars
upon which European culture is built. In relation to the Christian community,
Gerard Watson argues that Ambrose (c. 338-397) and Augustine ‘took natural
law from Cicero. Baptised it, and handed it on for preservation in the Church’
(Watson 1971: 236). The identification of the natural law with God, which we
find in Cicero, was a common tendency among Christian thinkers. Lactantius, for
example, a harsh critic of the Greeks, nevertheless agreed with the likes of Zeno
that nature, taken in its prescriptive sense, must be the guide of action because it
embodies the teaching of God. If man is born to virtue, then it is a good principle
that he should follow his nature. In general the Christian fathers believed that the
natural law was written by God in men’s hearts as an inner guide, or rule, to
conduct. It was conferred upon the whole human race. Mosaic law was given to the
Israelites because the natural law was being subverted, and was meant to reaffirm
it as well as supplement it.

In the pre-Constantine Empire, persecuted Christians found a modified form
of Stoicism, which preached equality before God and the hope of salvation,
conducive to their condition. The natural law in their hands became far more
prescriptive and judgmental than it had been in the hands of the Roman Jurists.
Natural law embodied natural justice, taught the intrinsic dignity and worth of
every human soul, and was the moral criterion against which human laws should
be tested.

Natural law rarely surfaces explicitly in the New Testament, with the exception
of a direct reference to it by St. Paul in his ‘Letter to the Romans’ Even without
knowledge of the Old Testament, he contends, without law, humans by nature
do the things law prescribes. This, for him is evidence of a law written in their
hearts, and confirmed by the testimony of conscience as if before a court of law
(St. Paul, trans. Way, 1926: Romans, ii, 12—14). Natural law is consistent with the
Decalogue (Luscombe 1982a: 705). St. Paul does make it clear that all authority
derives from God: ‘No authority exists save by God’s sanction; such as do exist
have been appointed by God’ (St. Paul 1926: Romans, XIII, 1).

The Church fathers were often not very meticulous or precise in the way that
they used the term natural law. Often it was used as a way of approving of whatever
idea they happened to want to recommend (Watson 1971: 235). Gratian and
Rufinus, for example, were emphatic that natural law was superior to civil law,
and indeed overrode those laws that were at variance with it. Rufinus maintained
that: “‘Whatever there may be in the laws of emperors, in the writings of authors,
in the examples of saints, contrary to Natural Law, we hold to be null and void’
(cited in Carlyle 1970: vol. II, 107).

Whereas the Church fathers preached natural equality, they nevertheless con-
doned slavery as a corollary of the institution of government, urging slave masters
to remember their fundamental equality of souls, to desist from cruelty and forced
prostitution. They also encouraged manumission as a virtue to be practiced by the
slave-owner. Government and the institution of slavery are the consequence of sin.
It is the Fall from Grace that necessitates government, and the sinfulness of man
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that justifies slavery, and the right of the master to expect respect and obedience
from his slaves. For Augustine slavery is a Divine institution, sanctioned by God. It
is at once a punishment for sin, and a remedy for the evil perpetrated on the world
as a consequence of sin. It is part of the subjection of men by men sanctioned by
God to mitigate the turmoil caused by sinfulness.

St. Augustine fuses Roman Stoicism with Christianity and lays the foundations
for modern jurisprudence and political theory. He wrote The City of God almost
a century after Constantine converted to Christianity, and about forty years after
Theodosius I, Gratian, and Valentinian II issued the edict of Thessalonica (27 Feb-
ruary 380), establishing Christianity as the official religion of the Roman Empire
(Deane 1963: 124-5). Augustine concurs with traditional Christianity in believing
that man is naturally social, and that this condition is to be distinguished from the
government and legal order of the state. Sociability and friendship unite, or should
unite, men into one universal community. It is on account of their endowment of
reason that all men are related. Augustine continues the move made by Lactantius
and Ambrose in contending that the eternal law is Divine reason, or God’s will
commanding the preservation of the natural order and forbidding its disturbance.
While he saw much to admire in the Stoic ideas of the eternal and natural laws he
rejected their Pantheistic and materialistic implications. He could not reconcile
himself to the Stoic cosmic logos which identified God with the Eternal Law which
permeates the physical universe (Chroust 1974: 2). He retained, however, the idea
that the universe exhibits the characteristics of a sublime and perfect order. The
Eternal Law is not itself God, but instead the creation of His deliberate act, the act
of a personalist and theistic God, whose will and wisdom are equated with Eternal
Law. It is the criterion in accordance with which the whole universe acts, defines
and determines our relations with each other, to the universe and to God. It is the
basis of morality and the most direct route to God. The will and intellect of God
command us to conform to, and not to disturb the natural order. The Eternal Law,
then, is a reflection, or is declaratory of God’s sublime will and perfect intellect
(Chroust 1974: 3). Because of his commitment to natural sociality, Augustine
follows St. Paul and the Church fathers in acknowledging the existence of a law of
nature, a fundamental moral law, engraved on men’s hearts, and distinguishable
from human and Divinely revealed law. Its basic premise is that one should not do
unto others what you would not want done unto you. The relation in which the
moral natural law stands to the Eternal Law is that in it rational man consciously
participates, and natural law is the imprint of the Eternal Law written in the heart,
soul and mind of man. Natural law is the personalized or subjective manifestation
of the Eternal Law. Because natural law is innate it has existed since the creation
of Adam, and is antecedent to the Fall and the intrusion of sin into the world. It
is therefore knowable by all human beings with the capacity for right reasoning,
irrespective of being a heathen, non-believer or depraved. It is the law that men
use to judge whether a particular act is just or unjust, whether a particular deed is
righteous or unrighteous (Deane 1963: 86—7). The moral natural law is incapable
of being erased from the minds of men, but it may be obscured by depravity
and vice. It is these vestiges of the Law of God imprinted in men that enable
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them to have some idea of justice that informs legal, economic, and political
institutions.

Augustine wrote The City of God (Augustine 1998) when Rome was sacked by
the Visigoths in 411. Hippo in North Africa, where he was Bishop, was under the
protection of the Roman Army, and constantly threatened by invasion. The year
after Augustine died Hippo fell to the Vandals in 431.

The inhabitants of the City of God, which has existed since the beginning of
time, and the Earthly City, which came into being after the Fall, share the same
earth, constitute a world community which transcends state and ethnic limits, are
the descendants of Adam, and are afflicted with original sin. As a consequence of
the Fall man has corrupted everything that is good. The state, although corrupt, is
necessary to maintain peace and accommodate man’s social, but imperfect nature.
This reflects the common Stoic assumption that men were equal, free and self-
sufficient in an original state of innocence which was lost with the appearance of
human wickedness. Government is the necessary consequence of sin to restrain
human wickedness (Luscombe 1982b: 756). The role of the state is to use force
and coercion in order to minimize the harm that sinful and ignorant people
may potentially inflict upon one another (Holmes 1989: 130). At the world level,
Augustine argues, the multiplicity of languages divides men from one another, and
when they are unable to communicate their thoughts to each other for want of a
common language ‘it is easier for dumb animals, even of different kinds, to asso-
ciate together than these men, even though both are human beings’ (Augustine
1998: X1X, 7).

When St. Augustine contended that government was necessary because of Man’s
Fall from Grace, and was the Divinely appointed remedy to sin, he was reiterating
what had already become commonplace among the Church fathers such as St.
Irenzus, St. Ambrose, and St. Gregory the Great. Ambrose, for example, had
contended that government was imposed upon foolish people to compel them
to obey the wise (Carlyle 1970: vol. I, 130). The activity of politics for Augustine
is symptomatic of human frailty, the utilitarian manifestation of the unfulfilled
needs of a fallen nature and not an achievement (Coleman 2000: 330). The notion
of original sin was one of the issues over which Augustine relentlessly pursued
the Pelagians who believed in the perfectibility of the soul. Augustine became
obsessed with the issue of infant baptism to which many of the Pelagians were
not opposed, but they sought debate and reform on issues of human redemption.
Augustine’s response was that God had fashioned human genitalia as instruments
for the transmission of original sin (Johnson 1984: 120-1).

It is important for understanding Augustine to emphasize the distinction that
he makes between true justice, found only in the kingdom of God, and the inferior
temporal, earthly image of justice found in all well-ordered states whether they
are res publicae, civitates, or regna (Deane 1963: 125). The fundamental principles
of God’s law are always the same and immutable because Christ, who is the
manifestation of the Wisdom and Word of God, is ever present and eternal and
unchanging. Justice does not vary, but the times in which it applies change, and
therefore the customs and positive laws that govern human relations may change
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in response to circumstances, but they may, nevertheless, all be faithful to what
is right and just. For St. Augustine civil government is both the consequence of
and the mitigation of sin. Human activity is for him determined by two things:
the inherited original sin of Adam that has corrupted human nature, and God’s
mitigation of the immediate consequences of sin by the institutions of the church
and civil order.

Canon law, that is, church law was one of the main sources of law for medieval
peoples. Like customary law it was a muddled amalgam of various sources,
including the Old and New Testaments. Gratian’s Decreturm was an attempt to
systematize this law. The canon lawyers were familiar with the texts of Roman law,
but more importantly with the ideas that Roman lawyers used to invest law with
authority, the principal one of which was the Stoic notion of natural law. It was
a law common to all humanity, the law of the cosmopolis, and accessible to right
reason. The commands of natural law were coincident with absolute justice, and
could be used as the exemplar against which other laws could be judged. It was a
law that embodied God’s will for humanity. Embedded in this conception of law
was the possibility of an inner conflict, which subsequently attained its potential.
The problem was to reconcile the notion that just law conforms to natural law
with the idea that just law is that which is approved by the community (Oakeshott
2006: 303).

In the Decretum Gratiani (c. 1140), the oldest collection of Church law, it is
maintained, in conformity with the teaching of Isadore of Seville, that two laws
rule mankind, natural and customary, the former being written in the Scriptures
and the Gospel (Watson 1971: 236). The natural law commands man to do unto
others what he would have done unto himself. Isadore’s Etymologies exhibit a
familiarity with the definitions of the Roman lawyers. Like many of them he
describes natural law as that which is common to all nations and is the result of
natural instinct, rather than legal convention. This law governs the union of males
and females, procreation and education, the possession of all things in common,
the acquisition of those things on land, the sea and in the sky, and universal liberty.

Before knowledge of the rediscovered Aristotle became widely known, twelfth-
century philosophers, such as Peter Abelard (1079-1142) and William of Conches
(c. 1100-1154), insisted on the equivalence between nature and reason. God’s
reason operates in man through Nature implanted in him. Personified, Nature
is a goddess presiding over the universe and teaching natural law. For Abelard
natural law is primitive law accessible to human reason before the formulation
of Mosaic Law, which is largely a codification of natural law. What is important
about Gratian’s formulation of the natural law is its clear elevation to a crite-
rion that nullifies human convention or law contrary to it (Luscombe 1982a:
706-7).

More than his predecessors such as Isadore of Seville (c. 560—-636), St. Anselm
(1033-1109), Abelard, Gratian (d. before 1159), and John of Salisbury (c. 1115-
76), Rufinus (d. circa 1190), one of the most important interpreters of Gratian’s
Decretum among the Decretists, is more precise in his definition of natural law.
He rejects what he takes to be the Roman definition of jus naturale — that which
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gives guidance to all living beings — and instead maintains that it is applicable
only to man. It is ‘a certain faculty of the human creature, implanted by nature,
which tells him to do the good and avoid the opposite’ (cited in Chroust 1974: 8).
There are three elements to this law; commands that determine what is good or
useful; prohibitions on what is harmful; and practical councils or instructions for
what is appropriate behaviour. Because of sin our ability to know the natural law
is diminished, and we have come to think almost everything is permissible or at
least excusable. The Gospel performed the service of restoring original meaning
to natural law. The commands and prohibitions cannot change, but instructions
on appropriateness do because of changing circumstances. The Decretists were
not unaware of the variety of senses of natural law and tried to systematize them.
It was the teaching according to Scripture; or it is that which Divine command
and prohibition left undetermined; the human capacity to know what is right and
wrong; natural equity; and in its more naturalistic sense it is that natural instinct
common to all animals, and the general law regulating all creation (Luscombe
1982a: 708).

For Aquinas everything in the world, including humans, has an inherent nature
which is at once the cause of its activity and the end to which that activity is
directed. At the basis of his conception of natural law is the principle of teleology.
Everything has in its nature inclinations that direct it to the end appropriate to
itself. The capacity of humanity to make rational choices designed to achieve the
potential inherent in human nature is what constitutes its uniqueness. There will
be impediments to rational choice, but original sin is not one that irredeemably
impairs its exercise. This impairment can be transcended and human excellence
attained through the exercise of rational choice. The moral virtues of justice,
temperance, fortitude, and prudence were attainable without the intervention
of Augustinian grace. These virtues, for Aquinas, have a value apart from the
theological virtues of faith, hope, and charity. Salvation did nevertheless require
Divine Grace.

From the time of Augustine to the time of Aquinas the understanding of society
underwent a shift from voluntarism to rationalism. The Augustinian view was
that people were united in society by common purpose and an agreement of
will, rather than by a general conception of justice. For the rationalist, there is
much greater emphasis on apprehending justice by the exercise of right reason
in the natural law (Ramsey 1992: 19-20). The emphasis upon law and reason we
find in Aquinas exemplifies this move towards rationalism. The political feasi-
bility of a universal Christian Empire by the time of St. Thomas Aquinas had
receded into the background, but it had not yet been replaced with the idea of
the sovereign state. The most common political unit was the city-state with its
own legislative authority. The universal element was the ideal of a rational natural
law and the universal spiritual brotherhood of Christians in the church (Tooke
1965: 139).

It is this emphasis upon right reason that has led such commentators as
Vernon J. Bourke to deny that Aquinas is a traditional natural law theorist in
the sense that, for example, William of Ockham was. This view of law takes it
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to be Divinely implanted in men’s minds by the legislative Will of God. Divine
fiat determines what is good or bad, right or wrong for man. The alternative
conception is to see it as the rational working-out of moral norms from the
everyday experiences of humans, set against the context of a global environment
consisting of many different things. Reason enables us to judge what is suitable or
appropriate in the actions of men negotiating the lived experiences of moral life.
Here natural law is not an imposition, but instead the rational appraisal of the
appropriateness, or suitability of some actions, weighed empirically against the
natural experiences of man. On such grounds bestiality may be deemed unsuit-
able to such a nature, but the union of a man and woman appropriate (Bourke
1974: 53).

Whereas Augustine had built a bridge between early Christian and Greek phi-
losophy, especially that of Plato, Aquinas drew upon the content of the teaching
of the Church while relying upon Aristotle for his method. For Aquinas the whole
of the creation forms a linked hierarchy with everything in it having a purpose.
That purpose is to strive towards the perfection that each creature, or species, has
been created to attain. Every form of being has a value and a place, with associated
duties. Aristotle says little about law, but Aquinas incorporates into his theory the
Aristotelian emphasis that man is by nature a political social being. The common
good takes priority over the good of the individual and society is itself teleological
in nature.

For Aquinas, following Aristotle, humans are naturally social. Each has an
endowment of reason, and each is able to create things to satisfy his needs, but
no one is completely self-sufficient. Society is necessary both to sustain life, and
also to live a full life. Political society promotes and encourages the development
of the spiritual life of the community (Aquinas 1974: 191). The evidence for the
sociability of men and for the belief that they are constituted to live in society is
the fact that they have language and can express their ideas (Black 1992: 23). The
individual is subordinate to the social organism of which he is part, and whose
purpose is to pursue the common good. Society as a whole has a sphere of action
which differs from its parts, just as, for example, the movement of a ship is not the
result of any individual oarsman, but of the combined rowing of all the oarsmen
(Aquinas 1974: 193). The unity of the whole, however, is conditional because the
individuals who comprise it are also capable of acting independently of it.

The human association is purposive in assisting individuals better to fulfil their
nature of being virtuous. Government is necessary in human society in order
to attain this end. Within society there are two types of dominion: slavery and
voluntary subjection of free men for their common benefit. Voluntary subjection,
but not slavery, pace Augustine, was sanctioned by God in his original plan and
existed before the Fall. The higher levels of personal virtue are, for Aquinas, asso-
ciated with statesmanship, and in order to attain them there must be a government
(Aquinas 1974: 3-9).

Aquinas’s view of human nature emphasizes its potential for virtue, he is under
no illusion about its actual depravity and sinfulness. Aquinas, in contrast with
Augustine, maintained that the Fall from Grace impaired human virtue, and led to
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aloss of privilege, but did not irredeemably corrupt or destroy it (Tooke 1965: 96).
All people have the capacity for, and are capable of, virtuous action, conditional
on the exercise of self-discipline. To cultivate our natural aptitude for good most of
us, with a few exceptions, require mutual aid and support. Generally, the necessary
discipline has to be imposed by force and fear in the hope of instilling the habit
of doing voluntarily what was once compelled by fear, and to prevent harm being
done to the rest of the community.

Individual good and the good of the whole, or common good, are not the
same. The common good unites a community whereas individual interests differ.
The pursuit of individual self-interest leads to fragmentation. Individuals are able
only through the community and political association to attain their potential.
It is impossible to conceive of an individual apart from the community. Each
community needs to be guided by a body promoting the common good, which
constitutes the unifying principle of society (Aquinas 1988: 264).

John Finnis maintains that general justice has as its object the common good,
and that general justice can be distinguished into forms of particular justice,
principally a fair distribution of advantages and disadvantages of social life, and
due respect for others when our conduct affects them. Particular justice has as its
object the other person’s rights. Respect for and promotion of the common good
is necessarily the respect for and promotion of rights. Finnis argues that, ‘When
Aquinas says that ius is the object of justice, he means: what justice is about, and
what doing justice secures, is the right of some other person or persons — what is
due them, what they are entitled to, what is rightfully theirs’ (Finnis 1998: 133).

The term ius or iura also means law, or laws, and Aquinas often uses it in
this sense interchangeably with lex. Rights and laws have a rational connection
in Aquinas’s thought. To assert that someone has a right is to make a claim
regarding what practical reasonableness demands of each or every person. Practi-
cal reasonableness is moulded by principles and norms, at first by the principles
of natural law or reason, and then by the rules that give natural law a specific
determination for a community. I have a natural right, then, by virtue of natural
law, and a legal right by virtue of civil law (Finnis 1998: 135). Finnis does not
himself distinguish between natural rights and human rights, and contends that
although Aquinas does not use anything equivalent to the latter term, he may be
credited with having the concept of human rights. He concludes this from the
fact that Aquinas attributes the precepts of justice to everyone universally, and not
to specific individuals for reasons particular to them. As members of God’s great
republic each has a right not to be killed, or physically harmed by another private
person, falsely defamed or accused, cuckolded nor subjected to loss or damage
of one’s property. Finnis sums up by contending that, ‘Such a list of iniure —
violations of right(s) — is implicitly a list precisely of rights to which one is entitled
simply by virtue of being a person’ (Finnis 1998: 136). The dignity of each and
every person is not something conferred or which can be taken away. It is a reality
to be acknowledged (Finnis 1998: 176). While this is a fair description of natural
rights, one of the purposes of this book is to show that they are not correlative
with human rights other than in confused and superficial ways.
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The state, for Aquinas, has a moral purpose in maintaining justice and promot-
ing the virtuous life. Governments formulate laws for the community that guide
individuals towards perfection. The purpose of the civil law is to make the moral
code explicit, thus enabling citizens to become more virtuous: ‘the true object of
law is to induce those subject to it to seek their own virtue... [and] the proper
effect of law is the welfare of those for whom it is promulgated” (Aquinas 1988:
117).

What is the source of human law? In his conception of law Aquinas looks to
the Old Testament, Roman Law, and the philosophy of the Stoics, bringing to
bear his impressive powers of synthesis and systematization. The premise of such
thinking was that God exhibits perfect rationality and is capable of producing a
coherently designed and ordered universe in which everything has its place. The
whole universe is law-governed. God is the orchestrator. Law is the expression and
embodiment of reason, excepting of the law of sin. Law is the means by which
God instructs us, to achieve Grace. Aquinas distinguishes four types of rational
law, each of which exhibits a different type of reason. The Eternal Law is the
Divine Wisdom of God manifest in the whole of creation. It embodies all the
purposes for which God’s creatures were created and exemplifies God’s reason in a
rationally ordered universe (Aquinas 1988: 121). It is in fact God’s mind reflected
in the universe (Oakeshott 2006: 352). Humans are not able to comprehend the
mystery of the overall scheme of things embodied in this law. Humans are able to
have some degree of knowledge of it because things and actions have reflected in
them the unchanging truth of the Eternal Law. The Eternal Law, like that of Plato’s
Good, is immutable, absolute, transcendental, and rational, with its appearances
manifest in the world.

The Eternal Law is likened to a plan which directs things to an end. The master
plan is designed by a prime mover, and the implementation of aspects of it is
possible by devising subordinate plans which are derived from the first. What
is the relationship between Eternal Law and other types of law? God’s Eternal
Law is the plan of government for the universe, and the ‘plans of government’
implemented by subordinate governors are therefore ‘derived from the eternal law’
(Aquinas 1988: 121). Aquinas’ understanding of law is closely related to his view
that human beings are naturally social and disposed to live in political communi-
ties. Thus inferior magistrates derive their plans for governance from ‘the king’s
command’

The different types of law for Aquinas, then, are derivations from the Eternal
Law. This law provides the plan or model towards which all forms of law must
look for guidance. Like Pufendorf after him, Aquinas believes that all law emanates
from the will and reason of a sovereign or law-giver, ‘the divine and natural laws
from the reasonable will of God, the human law from the will of man regulated by
reason’ (Aquinas 1988: 80).

The second kind of law is the natural law. This law is the reflection of Divine
reason in all the things which God has created. It refers to those things which
make up our natures. The world is inhabited by two types of beings, intelligent
and those less endowed with reason. For the latter, the law of nature directs them
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to the attainment of their inherent excellences. Obedience to the law is not a
matter of choice. For intelligent creatures, such as angels and men, natural law
is no less a guide to the achievement of their inherent excellences, a plan to be
apprehended and consciously followed, but also capable of being disobeyed at the
cost of committing a sin.

We share with other forms of existence the instinct to preserve ourselves
according to our own nature. This includes, for humans, a natural inclination
to be good. Self-preservation and an inclination to goodness are, then, laws of
nature. Natural inclinations, such as those towards the rearing of children, and
sexual desire we share with animals. Because human beings are rational by nature
there are certain instincts in the natural law that apply only to us, such as our
natural inclination to strive to know God’s truth, and to live with other human
beings in a society. All actions related to these inclinations fall under the natural
law, ‘namely, that a man should avoid ignorance, that he must not give offence
to others with whom he must associate and all actions of the like’ (Aquinas
1988: 123).

By being subject to the Eternal Law we may be said to participate in it, ‘all things
partake somewhat of the eternal law insofar as, namely from being imprinted
on them, they derive their respective inclinations to their proper acts and ends’
(Aquinas 1988: 20). Rational creatures participate in the Eternal Law in a more
exalted way. It is through the natural law that humans are said to participate in
God’s Eternal Law: it is because of this participation that we are able to distinguish
good from evil ‘which pertains to the natural law’ (Aquinas 1988: 20). Both
humans and angels, in some degree, have been endowed with reason which we
use to learn what is good and evil. Knowledge of what is good and bad and the
possession of a conscience is evidence of the Divine light shining in us.

The law of nature signifies the rational choices to be made to attain the excel-
lences of the nature endowed upon us by God. It stands as the criterion by which
the actions of men may be judged. It contains two kinds of precepts, primary and
secondary. The law of nature in its general first principles is the standard of right
conduct for us all. The truth of abstract or speculative reason and the principles
and conclusions derived from them are the same for everyone. The truth that all
God’s creatures need nourishment for preservation is the same for everyone. Just
as in matters of practical reason, the general principles of the law of nature are
universal.

It is self-evident, according to Aquinas, that it is a general principle of the nat-
ural law that we should act according to reason. From this principle we conclude
that there is a general rule that we should repay our debts. There may, of course,
be exceptions in its application, as when repayment may cause an injury or serious
harm. To repay the debt in such circumstances would be to reject reason and act
irrationally. It would not be reasonable, for example, to repay money if that money
were to be used to fund a terrorist attack on one’s own community. The general
principle, however, is always right, that is, that we must act according to reason,
but the conclusion we derive from the general principle in its application may not
hold in all practical circumstances.
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Natural law may be subject to other variations. General principles always hold
good, but because of differing abilities the conclusions drawn from them may be
inconsistent. Reason, which is our capacity to know the conclusions to be drawn
from the general principles may, for example, be depraved or subverted by passion,
or by some ‘evil habit of nature’. Murder is contrary to the natural law, but if reason
is corrupted, as it is in some societies, murder may be an acceptable practice.

In summary, then, human beings are rational and through the exercise of reason
know the difference between right and wrong, which constitutes participation in
God’s Eternal Law. We have in common with the animals a natural inclination to
self-preservation and procreation, but are distinguished from them in possessing
a desire, and in our natural inclination, to know God and his truths. Humans are
not self-sufficient and are therefore naturally social, requiring to be governed by
an authority whose purpose is to promote the common good. Because we possess
the capacity to pursue good in differing degrees we need mutual assistance, the
constraint of force and fear.

The natural law is general in its precepts and may lack directives for specific
guidance, and therefore requires supplementary rules pertaining to particularist
conditions. Both God and human beings have the capacity to make these addi-
tional laws, which are ‘positive laws’ (lex positivus). Positive law signified that it
was not something inherent, but is made or imposed. Human society, Aquinas
contends, could not exist without human laws. Human laws are in effect the appli-
cation, but not the deduction, and particularization of the principles of natural
law to specific conditions. It is not something that can be deduced from Divine
and human nature, but is instead contingent and related to the mutable. There
are three types of positive law. First, with which God himself has supplemented
the inherent natural law Divine Law such as that to be found in the Bible, and
the Ten Commandments. It is a gracious gift from God to humankind. Second,
there is canon law, made by the pope and church councils to cover the conduct
of ecclesiastic personnel, and on occasions that of the lay person. Although it is
human law it is made under Divine authority, and is contingent.

Third, human positive law, in addition, is distinguished into civil law and the
Law of Nations. Just as individuals draw conclusions from the general principles
of the natural law in making their own moral judgement, the state declares its laws
derived from the same source in response to local and contingent circumstances.
The laws of states, in being conclusions drawn from the principles of natural
law, may differ from one state to another. For example, murder and theft are
condemned by the principles of natural law, but the criteria and definition of
what constitutes murder and theft and the penalties for such crimes may differ
from state to state. The variation in detail makes them no less legitimate proving
that they are consistent with the natural law. The relation between civil law and
natural law is nicely encapsulated by Oakeshott: ‘It is, perhaps, the relationship of
a tactical move to a strategic plan: the one cannot be deduced from the other, but
elaborates and extends it’ (Oakeshott 2006: 355).

Human law is subject to change for two reasons: either because circumstances
change, or because there has been an improvement in reason resulting in better
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solutions to problems. Proposed new legislation must promise a substantive
improvement if change is to be justified (McGrade 1982: 753). Human laws
require a great deal of ingenuity and skill in their formulation and offer a good
deal of scope for change and improvement over time (Black 1992: 39). Civil law,
although contingent, is not arbitrary. It must exhibit the following four charac-
teristics. It must exhibit reasonableness and not be in conflict with the necessary
conditions for a good life. In other words it must neither conflict with nor override
natural law. It must be for the common good and in the public interest. It must
also be authoritative, and therefore made by a legitimate body or ruler. Civil law
must be promulgated so that those subject to it are aware of their obligations,
just as God’s supplementary law is promulgated in the Scriptures. The purpose
of civil law is to promote the common good. Aquinas maintains that ‘the end of
law is the common good. ... [and] law should take account of many things, as to
persons, as to occupations, and as to times’ (Aquinas 1988: 65). Individual rights
and interests are subordinate to the common good. Social or public interests must
always be promoted even at the expense of the rights of the individual.

In Michel Tilley’s view, Aquinas follows Aristotle’s understanding of ‘dikaion’
or in Latin, ius. It has two senses, neither of which corresponds to the modern
idea of a subjective right. On the one hand justice is understood as a moral virtue,
and on the other as an objectively right condition in a particular context which
is inherent in the situation, denoting what is fair. The second is for Tilley the
foundation of the philosophy of law. What is right or fair may be discerned, pace
Hume and Kant, from observing external conditions. We observe, for example,
that the offspring of humans require a long period of nurture and education,
from which we conclude that a stable parental family relationship is required (see
Tierney 1988: 9). This explains why both Aristotle and Aquinas did not emphasize
the rights and powers of individuals, but instead emphasized the common good
and harmonious relationships.

Aquinas also acknowledges and elaborates upon the authority of customary law.
Human reason and will, a prerequisite for the making of positive law, are not only
manifest in speech, but may also be evident in deeds. The repetition of actions
is evidence of the thought patterns of human reason: ‘by repeated actions, the
inward movement of the will and concepts of reason are most effectually declared;
for when a thing is done again and again, it seems to proceed from a deliberate
judgment of reason. Accordingly, custom has the force of law, abolished law, and is
the interpreter of law’ (Aquinas 1988: 80). Law would usually prevail over custom,
except in circumstances when law is rendered obsolete, or ineffective, and opposed
to deeply engrained customs of a country. Customs are declaratory of the genius
of a certain people and expressive of its particular way of life, and should therefore
never be ignored (Chroust 1974: 33).

During the medieval period it was common among the Church fathers, the-
ologians, and glossators to discuss matters relating to the Law of Nations. They
appropriated the Roman vocabulary of ius civile, ius naturale, ius gentium, and
also of ius divinum and ius humanum, adapting and elaborating it to conform to
the significantly transformed international system (Phillipson in Gentili 1933: 9a).
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Such matters as relations among civil rulers within Christendom, the swearing of
treaties in church, the sanctioning of war, and the safe conduct of ambassadors
were claimed by many popes, particularly Innocent I, to be in the jurisdiction of
ecclesiastic authorities. For Aquinas such relations were subject not to canon law
but to jus gentium, the Law of Nations, the law devised by the Romans to pertain
between individuals of different nations. Aquinas is not consistent in his use of
the term. At times he separates natural law and the Law of Nations, and at others
identifies the two. At the very least he identifies the law of nations with what he
calls the secondary law of nature.

In addressing the question of their relation directly, at first Aquinas differs from
Cicero in that he does not identify the jus gentium and jus naturale, but instead
approvingly cites Justinian’s Digest in distinguishing them, ‘the latter is common
to all animals while the former is common to men only’ (Aquinas 1988: 141).
Elsewhere, however, he adheres more firmly to the Roman idea of a jus gentium
that is commonly made use of by all peoples. Gaius and Ulpian divide law into
ius naturale and ius gentium. Jus natural is, taught to all creatures by nature. In
this respect it is more like animal instinct rather than rational apprehension or
judgment (Carlyle 1970: vol. II, 29). Ius gentium is the law which reason has
established, or which men make use of (Chroust 1974: 35). In this respect it
is allied to Aquinas’s secondary natural law (Chroust 1942: 27). Similarly his
discussions on the source of jus gentium exhibit this equivocation. Consistent with
its positivist character it has its source in historical contingencies, and mutual
agreements, and in the consent of men, or it may be determined by common
necessity, or by considerations of a common good or utility (Chroust 1942: 27).
On the other hand Aquinas says that the laws of nations are the immediate
conclusion from the natural law, the logical conclusions from first principles (see
Schall 1991-2: 1021). By this Aquinas means that those things we share with
animals, such as our natural propensity to procreate and nourish children, are
absolute and universal. The law or right of nations is common to human beings
only, and results from the application of natural law. The determination of the
Law of Nations is a matter of deriving conclusions from first principles (Schall
1991-2: 998). In this respect Aquinas concurs with the definition of jus gentium
offered by Gaius in the Institutes, ‘Whatever natural reason decrees among all men
is observed by all equally and is called right common among nations’ (Aquinas
1988: 141). Natural law does not tell us in the abstract to whom a piece of land
ought to belong, but in practical terms relating to its propensity for cultivation,
reason may demonstrate that one man has a better claim than another to call
it his property (Aquinas 1988: 140-1). For Aquinas this law was predominantly
pertinent between realms and their rulers. Without the laws of nations no com-
munity could exist.

The spiritual unity was re-enforced by the humanist Desiderius Erasmus of
Rotterdam (1466-1536). All of the divisions between and among peoples of
Europe, both social and political, were of little significance in comparison with
their fundamental unity. It is Christendom and not Europe that constitutes the
focus of unity for Erasmus (den Boer 1995: 37).
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At this point I want to introduce the Christian notions of property, just war,
and the crusades because as shown in Chapter Four, when natural law and natural
rights are observed in action, as they were applied to particular problems and for
particular justifications, they form the basis for the European appropriation and
exploitation of the American Indians.

PROPERTY AND JUST WAR

The New Testament has very little to say about property, the institution is merely
assumed throughout, and the duty of charity impressed upon all good Chris-
tian souls. It is clear from the writings of ‘Barnabus’ and ‘The Teaching of the
Twelve Apostles’ that Christians were deemed to have a claim upon their fellow
brethren for that which was necessary for sustenance. The idea of a state of
nature and the institution of civil society became a commonplace in Christian
thought and among the early Christian fathers can be detected the view that
private property was not in fact natural, but instead the invention of human
society. This does not mean that private property is usurpation, but that it is
conventional and therefore a restricted right. For St. Ambrose nature gives us a
common use right to the things of the earth, but it is continuous use and habit
that produces private right. Amplifying Seneca’s position, Ambrose contends that
private property is the consequence of avarice, it is therefore only a matter of
justice that the man of property should share with others what God gave to all
humankind, a sentiment expressed more strongly by Ambrosiaster in the fourth
century who maintained that such a duty was not to be limited even by the
obligations one had to provide for one’s own family (Carlyle 1970: vol. I, 136-7).
The theory of property of the Christian fathers which acknowledges a use right in
the pre-civil condition, and the establishment of private property rights in civil
society, is in effect understood as a constraint on man’s wicked and depraved
nature following the Fall. Given the avaricious and covetous tendencies in man
the regulation of the use of property by human society was both useful and
desirable.

We see here the intimations of the much more clearly expressed and thoroughly
worked-out theory of property formulated by St. Thomas Aquinas, which was
however never entirely coherent because of the ambiguous relation in which
natural law and the Law of Nations stand to each other in his theory. At first he
insists upon a universal community of property and possession, and the complete
freedom of all men. Private property and slavery for him are not institutions of
nature, but instead human inventions observed in the general customs among
nations. He makes a distinction between property as a right to personal use and
property as a right to distribution. This right, he argues, extends only so far to
the acquisition and distribution of things. In using such things we are obliged to
consider them as things open to all. A person may use what he needs, but holds the
rest for common use. Both private property and slavery form part of the secondary
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natural law in that they are beneficial to the human race and result from necessity
and utility in pursuit of the common good. Once introduced these secondary
natural laws must be obeyed with the same consistency as primary precepts of
natural law (Chroust 1942: 28).

Exploiting the ambiguity of the New Testament on the permitted use of war the
Church appropriated and refined the Roman tradition of justified war (justum
bellum) in order to permit, and even require, Christians to participate in the
prosecution of just wars. From 380, when the Edict of Thessalonica established
Christianity as the official religion of the Empire, until the middle ages, the Church
became one of the most powerful institutions in the West, employing methods of
violence against the infidels and heretics that had been used against itself in its
infancy (Holmes 1989: 318).

Eusebius (c. 260; d. before 341), Athanasius (c. 296-373), St. Ambrose (c. 340—
397), and St. Augustine (354-430), for example, justify Christian involvement in
war in order to secure the boundaries of the Empire under Constantine against
the barbarian military threat. St. Ambrose gives emphasis to the Platonic and
Stoic virtues of prudence, justice, courage, and temperance, maintaining that
living a life in accordance with them is a prerequisite to salvation. This entails
the promotion of justice, and on occasion, its enforcement. St. Ambrose followed
Cicero in believing that desisting from preventing harm being done by another to
a friend makes one as guilty as the perpetrator.

Not only must there be a just cause for war, but its conduct must also be just,
jus in bello. Even enemy soldiers must be treated as moral equals, and dealt with
in accordance with their good or bad conduct, and a distinction must be made
between innocent and guilty parties on the enemy side when justice is applied
to the vanquished (Christopher 1994: 23-29). By the time of Augustine, Lactan-
tius’ ‘pacificism’ was largely rejected and the legitimacy of waging war accepted
(Markus 1983:12).

Augustine believes that social hierarchies are motivated by self love and the
desire for power, and are therefore always more or less unjust. The passions drive
individuals in politics to gain material advantage at the expense of others. The
unrestrained pursuit of private goals results in warfare. Agents of the state, or
agents of authority, such as soldiers and public hangmen, are necessary for the
attainment of peace and order, and are not personally liable for the orders of
their superiors. Central to Augustine’s thinking is the view that war is both a
consequence of and a remedy for sin. The end towards which wars must always
aim is peace of some kind. Even in this earthly life, St. Augustine tells us, there
is nothing ‘desired with greater longing), nor anything better to be enjoyed than
peace (Augustine 1998: XIX, 11, pp. 932—4).

Whether or not wars are just depends upon whether they are to avenge a wrong
done, for example, by a nation in failing to return something unjustly acquired,
that is, unjust aggression, or to punish its own citizens for wrongs against one’s
own state. In addition, just war could only be waged by a legitimate authority,
acting not out of revenge or malice. War was not evil in itself, but instead the
usual accompaniment of the evils of greed, the lust for power, and the love of
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cruelty (Russell 1975: 16). To punish a wicked ruler in order to prevent further
wickedness, as long as there is no motive of revenge or for the pleasure of inflicting
suffering, is, for Augustine, an act of love. Unjust wrongs had to be resisted for
the sake of upholding Christian values, and he therefore exhorted Christians,
for example, to protect the Roman Empire against marauding Sahara tribesmen
(Chadwick 1986: 104).

An additional just cause, not acknowledged by the Romans, was the kind of war
which God Himself ordains (Christopher 1994: 40). Here we have the question not
only of the justness of a war, but also its righteousness. As the agent of God the
ruler’s subjective judgement sanctifies any war he initiates in an attempt to rectify
wrongs against the moral order, and could be perpetrated for the good of the
vanquished in order to extirpate lust and vice from its community. Wicked rulers
can therefore serve God’s purpose, punishing other peoples who have sinned.
Augustine’s just war theory goes beyond that of Cicero and the Romans. Just war
for reparation, or to protect a friendly ally, sought to reestablish the status quo, but
Augustine’s principles could be used to justify much more than this. War could
be waged in order to inflict punishment for unlawful crimes, but also to avenge
the moral degradation of sin. War was to uphold righteousness as well as legality
(Russell 1975:19). Augustine argues that the injustices of the opposing side places
on the wise man the duty of waging wars.

Augustine acknowledges traditional Christian pacifism in denying to individu-
als the right to wage war. Individuals who harm others for wrongs received cannot
avoid being intent on perpetrating revenge. Augustine even prohibits private self-
defence on the grounds that it would be devoid of love and accompanied by
hatred. Russell sums up Augustine’s position when he argues that ‘Private pacifism
was thus joined to a justification of public warfare that underscored the later
medieval emphasis on the legitimate authority necessary to wage just wars’ (Rus-
sell 1975: 18). In Augustine’s theory the ruler or God decides upon the merits of,
and authorizes, a just war. Only soldiers may legitimately act under such authority.
Private citizens and the clergy are not sanctioned to kill (Augustine 1998: I, 26,
p- 39).

Augustine, like Thucydides, believes that civil wars are much more pernicious in
their consequences than foreign wars. The expansion of the Empire, he believed,
had increased the possibility and occasion of civil war, the consequences and
miseries of which were far worse than in foreign wars (Augustine 1998: XIX, 7,
p. 928-9). Factious civil wars in Rome, Augustine argues, under the auspices of
pagan Gods, were far more brutal and devastating than anything ever known in
foreign combat, and far worse than any calamity that befell Rome in the Christian
era. The avenging of Marisa’s savagery by Sulla, for example, prosecuted under the
pretext of peace, resulted in the slaughter of innocent and defenceless people. The
law of war should have spared them because they bore no arms, and offered no
resistance. The murders, Augustine argues, were ‘so numerous that they could not
be counted’, and did not stop ‘until it was suggested to Sulla that a few ought to
be allowed to live so that there might be some people for the victors to rule over!’
(Augustine 1998: 111, 28, p. 129).
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The justness of foreign war in Augustine’s theory, however, loses the objec-
tive criterion which the Romans and Stoics tried to supply. Augustine’s theory
licenses the holy war which was pursued with such righteous zeal during the
crusades. Almost any war sanctioned by a ruler and believed to have the blessing
of God could be deemed a holy war. Citizens do not have the right to resist
the ruler’s orders on grounds of conscience. They are absolved from culpable
blame when acting in an official capacity even if they believe that the orders
to kill an enemy are unjust. Augustine argues that ‘he who is commanded to
perform this ministry does not himself slay. Rather, he is like a sword which is
the instrument of its user’(Augustine 1998: I, 21, p. 32). The soldier who Kkills
on authority, then, is not legally culpable. It is not clear, however, and on this
point he is not consistent, whether Augustine thinks that this person has sinned
against a higher law, for which punishment will be inflicted by God (Holmes 1989:
329).

There is little in St. Augustine to suggest that his doctrine of just war erects
safeguards for the innocent. Killing the innocent is not permissible for private
gain or in self-defence if acting as a private person, but if God orders the killing of
the innocent, as he did Abraham sacrifice his son Isaac, then we have no choice but
to do so. It is also the case that as agents or officials of the state we are obliged to
carry out the orders of our superiors (Markus 1983: 4). Furthermore, torture, for
Augustine, was a legitimate means of extracting information, even though there
was a risk of the guilty and innocent dying in the process. In such circumstances
one does not knowingly kill the innocent, but there are no safeguards to prevent
it from happening.

The scattered remarks of Augustine and his successors were collected and put
into order by twelfth-century canon lawyers, and best represented by Gratian’s
Decretum (Barnes 1982: 772). Between Augustine and Aquinas there are two main
modifications to the idea of just war. The first, as we have seen, is the shift
from voluntarism to rationalism in comprehending the nature of the political
community, and secondly as a consequence more emphasis was given to the
natural law concept of justice in discerning the causes that justify war (Ramsey
1961: 32).

Aquinas’ discussion of just war draws very heavily upon St. Augustine. For
Aquinas, a just war must satisfy three conditions. First, war must be declared by a
proper authority, and not by private individuals. Private individuals were in a posi-
tion to seek redress of grievances through the courts. Private individuals during
the middle ages did claim a right to declare war and many of the more powerful
maintained armies, and had diplomatic representation at the major courts. They
entered into agreements and treaties independently of the sovereign ruler. Aquinas
was here reflecting the emergence of more centralized political communities with
the legitimate authority entrusted with both external and internal security. The
legitimate authority, then, acts in accordance with the common good. We should
not lose sight of the fact, however, that the legitimate authority was not always as
clearly identifiable as it was later to become.
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The second condition that Aquinas specifies for a just war is a just cause. In
other words the state against which war is waged must deserve to be attacked, or to
have arms taken up against it in self-defence. That state must have done something
demonstratively wrong. Aquinas’ conception of just war is far more limiting than
that of Augustine. Imperialistic expansionism, or the mere fear of a neighbouring
state, would not constitute just cause.

Thirdly, even though war is declared by a legitimate authority for a just cause, it
may still be unjust if there is a wicked intention. Aquinas argues that ‘it is necessary
that the belligerents should have a rightful intention, so that they intend the
advancement of good or the avoidance of evil’ (Aquinas 1988: 221). In practical
terms this can mean inflicting injury on an enemy in order to promote the good of
justice, or in order to avoid greater harm. The punishment of evil doers in order to
restore moral harmony and concord has, in Aquinas’s view, Divine authorization
(Russell 1975: 260—1). As long as the intention is honourable it would not be an
injustice in a just war to take the spoils of war as one’s own. If the individual’s
intention for fighting in a just war is for profit by booty, rather than to promote
justice, then the spoils of war are robbery, that is, the taking from someone some-
thing that is his due. Similarly in an unjust war those who profit from the spoils
are committing robbery and are bound to restore what they have taken (Aquinas
1988: 188).

To what extent are wars against the infidel, or unbelievers, justifiable? In other
words, did Thomas Aquinas approve of, and justify, crusades instituted by the
church. The question of crusades was, by the time Aquinas wrote, less pressing
than it had been, and the enthusiasm for upholding their ideals was on the wane.
Aquinas does not give a systematic treatment to the issue of the Christian response
to the infidel, but he does make some scattered remarks. Unbelief for Aquinas was
one of the greatest sins, but he did not think that unbelievers could be forced
to accept the Christian faith. This had to be a matter of will. Where there is a
danger, however, of the blasphemous and evil practices of unbelievers ‘hindering
the faith of Christ’ then war may be waged against unbelievers (Aquinas 1988:
250). Although he disapproved of the extension of infidel rule over believers and
thought that the church was justified in preventing it because of the effect that it
would have upon the morale of the weaker members of the faith, the mere fact
of being an infidel did not constitute justification for a holy crusade of conquest.
On prudential grounds in order to prevent greater harms ensuing, or on account
of some positive good, it may be necessary for the occasional toleration of the
rites of infidels, and although Aquinas is here talking of lands over which one
has jurisdiction it could also be extended to external relations, or wars. Lapsed
believers, however, who renege on an obligation to uphold the faith may justifiably
be persecuted.

Aquinas does address the question of whether a ruler is justified in taxing his
subjects. The levying of tribute for private gain or aggrandizement is prohibited
because ‘rulers of countries are appointed by God, not that they may seek their
own gain, but that they may prosper the common welfare’ (Aquinas 1974: 91).
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It is just, however, that wealth, when required for maintaining the public good,
be contributed by citizens, in order to facilitate the ruler’s discharge of his oblig-
ations (Aquinas 1974: 93). It would not be unjust in circumstances relating to
‘safeguarding the common good’ to exact levies by force (Aquinas 1988: 188).
Aquinas simply assumes that military service is obligatory as part of our general
obligation to pledge obedience to the legitimate ruler. He contends that ‘even a
good king, without being a tyrant, may take away the sons and make them tribunes
and centurions and may take many things from his subjects in order to secure the
common weal” (Aquinas 1988: 119).

Following Aquinas, Thomist theologians gave their imprimatur to the idea of
a justified war waged for the benefit of the common good, while continuing to
condemn those wars motivated by vice. The political practices of the newly emerg-
ing territorial units, along with military service and warfare, received conditional
theological sanction. War was no longer merely a consequence of sinfulness, but
a necessary concomitant of human communities consistent with human nature
(Russell 1975: 267).

With the coming of the crusades the Church’s eagerness to support armed
conflict is in marked contrast with the pacifist implications of much of Christ’s
teaching. Pacifism became associated with the heretical fringes of Christianity,
such as the Waldensians, or Vaudois, who were followers of Peter Waldo of Lyons,
and hence known as the poor men of Lyons. The movement began in about
1170 and sought to follow the teachings of the Gospels. In contrast, the Church
gave greater emphasis to the development of principles relating to the justice of
resorting to war (jus ad bellum), and the right or just conduct of war (ius in
bellum).

MEDIEVAL ENCOUNTERS WITH THE OTHER:
CHRISTIANS, MUSLIMS, AND JEWS AS FAITH COMMUNITIES

Christianity made the transition from victim to persecutor with some ease. From
being the oppressed, enacting the role of oppressor in protecting the purity of the
faith was of paramount importance. The protection of religion took precedence
over the upholding of civil law. For St. Ambrose, for example, the Jews were a
problem in that they were a significant minority within the Empire who would
not accept Christian norms, and who assisted the Emperor Julian in his policy
of pagan revival. Attacks on Jews and synagogues became increasingly popular
even though it was against public policy. The Bishop of Callinicum, for example,
instigated the burning of the local synagogue, to which the Emperor Theodo-
sius responded by ordering its reconstruction at Christian expense. St. Ambrose
vehemently opposed the move and forced him to back down on the grounds
that publicly humiliating the Bishop would damage Christianity, asking what is
more important, religious interest or the enforcement of civil law? This was an



Christian Natural Law: A Universal Morality 63

important step in the construction of a community in which only Christians
enjoyed and exercised full rights.

Augustine was the champion of enforced conformism. Heretics were to be
forced to accept orthodoxy, renounce their heresy, or be condemned to death. The
church was to be much more active in its persecution, investigating potential or
incipient heresy in order to expose it and force its expositors to recant, or face the
prospect of being declared a heretic (Johnson 1984: 105, 116-7).

For medieval people law was fundamental. What distinguished communities
was not their governments, but their laws. By the seventh century Christians had
a heightened awareness of other religious communities than themselves, the Jews
and the Muslims, and what distinguished them was that the former was governed
by the laws of Moses, and the latter of Muhammad. They constitute three legally
distinct communities, who by the later middle ages were perceived as a threat to
each other. During the crusades, the Muslims were the enemy without, and the
Jews, the enemy within.

Europe was a word that was used, but it had little emotional or empirical
content. Christendom was the dominant category in terms of the universal com-
munity to which individuals thought of themselves as belonging rather than
Europe. In answer to the question, ‘who am 1?’ Christians did not answer ‘T am a
European’ Even though the term Europe was found in scholarly characterizations
of the orbis, along with Asia and Africa, these geographical entities were not the
mode of identity in terms of which people viewed themselves. To be a Christian,
a Jew or a Muslim was the important distinction.! The territorial consciousness
of Christendom was accelerated by the Muslim threat from the seventh to the
tenth century, during which Christian territories, including Jerusalem, and parts
of Europe, such as Spain and Sicily, were lost to Islam. The Muslim ‘menace’
served to mobilize Latin Christendom and produced a sharp construction of an
ideologically and politically distinct and hostile enemy intent on the destruction
of Christendom. From the eleventh to the thirteenth century holy war in defence
of the boundaries of Christendom constituted an almost permanent crusade. Pope
Urban II, for example in 1095, sought to prohibit knights fighting against fellow
Christians, and exhorted them to wage wars against the infidel. Wars against the
enemies of the faith were both authorized and sanctified by the papacy, completely
destroying the vestiges of early Christian pacifism (Russell 1975: 35-6). It is during
Urban’s pontificate that the concept of Christendom becomes more clearly defined
as encompassing Greek and Latin Christians, united in a global mission, the
spread of the word of Jesus. The brotherhood of the community of Christians

! Since 11 September, 2001 George Bush Junior has been continuously criticized for conceiving the
war against terrorism in terms of the Christian West and the Islamic East. The universal community of
Christians is now a vague and barely articulated concept, whereas Islam is the primary mode of unity
among Muslims, and the state to which one belongs is merely an artificial administrative convenience,
loyalty to which is secondary to one’s obligation to Islam. For Muslims everyone is born a Muslim,
even Christians, and in this sense there can be no conversion to Islam, merely a return to it.
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came to be more than an abstraction, and became identified territorially as well as
spiritually.

The medieval Church worshipped a jealous God intolerant of those standing
outside of the faith. Such theologians as Bartolus, Baldus, Joannes da Lignano, and
John Wycliffe thought it perfectly justified that Christendom should take a hostile
stance to Jews, Saracens, infidels, heretics, and barbarians. With the Ottoman
threat to Europe, the xenophobia intensified, and differences of religion were
deemed adequate grounds for waging just war (Phillipson in Gentili 1933: 34a).
The first crusade following the Council of Claremont in November 1095 was a
combination of the continuation of holy war and a pilgrimage, in which Urban II
succeeded in invoking familiar religious values and making them resonate with
the everyday lives of thousands of individuals. Crusaders were largely penitential
pilgrims who were called upon to fight, unless they were exempted on grounds of
gender, age, or category of ordination (Housley 2006: 16). What distinguished the
first crusade from holy war was not the Church’s readiness to sanctify violence,
that had its roots preceding the reform Papacies of Leo IX, Alexander II, and most
importantly Gregory VII, but the special status afforded Jerusalem and its holy
places (Housley 2006: 35). It was not until Innocent III (1198-1216) that crusad-
ing found coherent ideological expression as the foreign policy of Christianitas,
the Christian community, which in more juridical and political terms was the
respublica Christiana. As a result the role of the Roman curia in the initiation and
management of Christendom’s crusading policy was enhanced. It was at this time
that Innocent developed the doctrine that the pope was Christ’s representative on
earth, his vicar or lieutenant (Housley 2006: 55).

Hatred of the enemy was fuelled by crusade preaching, and the anti-Islamic
rhetoric is likely to have precipitated the 1099 massacres in Palestine. There are
examples of unusual cruelty perpetrated against Muslims, the by-product of the
veneration in which Christ and the holy places were held (Housley 2006: 88).
The struggle to regain the lands of Christ was at once an expression of love for
the Saviour and an act of charity towards Christians persecuted by the enemies of
Christ.

The counterpart was vengeance, especially against the Muslims whose very
presence in the holy land amounted to pollution. From just before 1100 the
prevailing image of Islam preached by Catholic Christendom found expres-
sion in crusading songs, poetry, and stories. Muslims were often referred to
as Saracens, a term that sometimes covered all those peoples who were not
Christian or Jewish. Muhammad was particularly detested by crusade preach-
ers and apologists, and Muslims in general were caricatured as sub-human,
irrational, polytheistic, worshippers of the devil, and slaves to sex (Tolan 2002:
105-69). They were identified with the antichrist. Whereas Satan is the abstract
representation of evil, the antichrist is the manifestation of Satan in actual
circumstances or events. The Muslims, therefore, were one of a long line of
antichrists.

Part of the characterization of the motivation for the crusades right from the
start, and which was to be an increasingly dominant theme in the Christianity
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of the twelfth and thirteenth centuries was the love for Christ the Saviour, and
the charity owed to fellow Christians in rescuing and safeguarding them against
enemies of the faith, the antichrist (Riley-Smith 1980). One may say that this was
a nascent expression of the principle of humanitarian intervention, and was to
be invoked quite frequently by those advocates of ‘just war’ against the American
Indians.

For Islam, both Christianity and Judaism constituted the enemy. They both
had their prophets, from whose revelation Arabs had been excluded. With the
coming of Muhammad, Arabs too had their prophet. Muhammad saw himself
as the successor to the Christian Judaic tradition. In the process of destroying
Zoroastrianism — the ancient Persian religion that taught Ormunzd the creator
and Angel of good will overcome and triumph over Ahriman, the evil spirit —
Islam retained some of its elements. This battle between good and evil was retained
by Islam, and was common to both Christianity and Judaism. The idea of the jihad
in Islam should not be understood in purely militaristic terms, nor should the
common translation of ‘holy war’ be taken literally. In classical Islamic doctrine
nothing associated with humanity, and especially not war, could be understood
as holy or sacred. If Islam inspired people to make war on the enemies of their
God, representing the forces of good against evil, that is a different matter. Jihad
has two meanings in Islam. The Great Jihad refers to religious striving, and
may operate in all spheres of life, representing the striving of the individual for
goodness and righteousness. The small jihad, which can be offensive or defensive,
is the duty of Muslims to defend Islam against religious enemies from without,
or against those who have abandoned Islam. The equivalent of ius in bellum
comes into play in conflicts between Islamic countries (harb), and the enemy
is not deemed to represent evil. Alternatively, wars with non-believers (razzia)
bring no ethical limits into play in defeating the forces of evil. The distinction
represents two world views, that of the believer being umma, which when geo-
graphically represented is Dar al-Islam (the world of Islam), in opposition to
Dar el-Harb (the world of war). It is the religious duty of the believer to expand
the former at the expense of the latter. The missionary element is in practice
secondary to the pragmatic motivation for war, the acquisition of wealth, and
the expansion of the tax paying community (Harle 2000: 75-6). While there
can be no permanent peace among believers and non-believers, the antagonism
is reduced by a blurring of the rigorous division of Dar al-Islam and Dar el-
Harb by ‘the world of reconciliation and mutual understanding (Dar al-Sulh)’
(Harle 2000: 77).

The external enemy to Christianity was Islam, but there was also a perceived
internal threat, namely Judaism. Anti-Semitism as well as anti-Muslim senti-
ments served to give unity and cohesiveness to the idea of Christendom and
Europe. Anti-Judaism was not uncommon in the ancient world, and when Chris-
tianity became the state religion of Rome, the Emperor Constantine gave legal
legitimacy to equating in name the synagogue with a brothel, and generally
speaking put Jews on a par with Christian heretics, subjecting them to simi-
lar legal disabilities. The period between 430 and the first crusade in 1096 is
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generally considered to have been less anti-Semitic than the period before or
after.

The crusades were not merely for the purpose of driving back the Muslim
hordes, but were also directed vehemently against the Jews. Jews became demo-
nized and portrayed as progeny of the devil, in Satan’s employ expressly to per-
petrate harm to Christians. The first crusade of 1096 resulted in unprecedented
massacres of Jews by Christians. In the twelfth century they were accused of
murdering children and of organising a secret government comprising rabbis, and
located in Spain, orchestrating clandestine war against Christendom and using
sorcery as the main weapon in its armoury (Harle 2000: 63).

Jews were accused of harbouring the intention of destroying Christianity and
of taking over the world, of the ritual killing of children, and of being poi-
soners. In Bohemia in 1161, for example, eighty six Jews were executed for
being implicated in a conspiracy of physicians to poison the population. Martin
Luther was particularly obsessed with the prospect of being poisoned by Jews.
The Jews were labelled Christ-killers and enemies of the faith. An estimated
10,000 Jews were massacred in the first six months of 1096, roughly twenty
to twenty-five per cent of the Jewish population of Germany and northern
France.

The crusaders were recruited from the lower echelons of society in Northern
Europe and on their way to the Holy Land decimated the Jewish quarters in
French and German towns, claiming that they were acts of vengeance against
the enemies of Christianity in their own back yard. Riley-Smith has shown that
the first wave of anti-Semitic attacks was not, as previously believed, the respon-
sibility of out of control pauperers (the crusades of the poor), who sometimes
were not officially sponsored, and often lacked organization, but such sentiments
did from the start thoroughly permeate the crusading ideology at all social lev-
els (Riley-Smith 1984). It was among the pauperes, however, that the belief in
crusaders being the elect of God made the deepest impression, and it was with
great enthusiasm that they discharged their responsibilities of recovering the holy
shrine.

Crusades were not confined to the Latin East and Jerusalem, but were also
directed against the pagans of northern Europe starting in the spring of 1147,
and were sometimes waged against Christians who were not accused of heresy,
but of opposing the pope, as for example the crusade proclaimed by Innocent
III in 1199 against Markward of Anweiler. He was lieutenant to the emperor
Henry VI who opposed the pope’s claim to rule the south as regent for the minor
Frederick II (Housley 2006: 116).

Calls for crusading in the north had, however, come much earlier than 1147.
Arguments were used for the enforced conversion of the enemies of Christ,
and for denying their rights of dominion, arguments that were later to gain
prominence during the conquest of the Americas. In 1108 there was a call to
conquer the new Canaan of the north, dispossessing wicked gentiles of land
overflowing with honey, meat, corn, and birds. Pagans were derelict in their duty
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to God in failing to cultivate the land effectively. To seize it from the pagans
would be an act of salvation (reproduced in Riley-Smith 1987: 74-7). Hostien-
sis, the thirteenth-century canonist, for example, contended that pagans did not
enjoy God’s grace and therefore had no rights of lordship under the natural
law and could not legitimately defend the lands they occupied against Christian
crusaders.

CONCLUSION

Even though human reason plays a significant role in the philosophy of the middle
ages in relation to natural law, it would be a mistake to separate it from the spir-
itual concerns that permeate it (McGrade 1982). In general, then, the references
to a higher law discussed in this and the previous chapter give rise to the idea
that rights are derivative from it. The notion of rights in this sense is objective.
We do not find in the Greeks, the Roman Jurists, or the Stoics, in the Church
fathers or Aquinas, the conception of rights as a power or possession, giving us
autonomy within a limited moral sphere to do or not to do, to claim or not to
claim, certain things in relation to another or others. Although we find in some
thinkers, for example, St. Paul that natural law is innate, written on men’s hearts by
their Creator, there is no suggestion that they have been endowed with inalienable
rights. As Tierney contends, ‘In Aristotle or Gaius or Aquinas we can find a vague
notion of rights, though the concept remains peripheral and unelucidated in their
thought. The main point for us is that they have no idea of subjective rights
as human or natural, rights inherent in the human person’ (Tierney 1989: 618
fn 11). Chapters Three and Five show how subjective rights were intimated in the
writings of some medieval thinkers, and came to play a much more significant
role in natural rights theories. Even in those theories, however, the idea that
rights were derived from objective laws was still the predominant conception of
rights.

This chapter has served to show how natural law becomes much better defined
in the medieval period and how tensions between descriptive and prescriptive
conceptions of it persisted. It is also clear that the relationship between natural
law and the law of nations provided intractable problems in discussing the role
of the former in relation to the latter. Chapter Three shows that these problems
were no less intractable for writers of the early modern period, and why such
writers as Rachel were frustrated by the ambiguous way in which some theorists
characterized the relationship.

This chapter has also served to show how theories of property were integral to
the idea of just war, and how for Christians the system of laws that differentiated
them from other faith communities was seen to be superior. Chapter Five shows
how the application of these laws as the standards by which to judge the known
world, far from endowing non-Europeans with rights and protections, more often
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than not was invoked to deny that peoples from far away places did not fully
possess the necessary qualifications for full possession and exercise of these rights.
In other words, the universal laws and rights were applied and exercised in ways
that were far from universal, and turned out instead to be special rights and
privileges, the preserve of those who followed God’s law.



3

Natural Law, the Law of Nations, and the
Transition to Natural Rights

For the civil law governs those matters which pertain to the association of
a single people, while the law of nations regulates those which look to the
common association of the human race (Grotius 2004: 107).

Not only has Nature provided its own Law for men, whereby, as if by a
world-wide chain, they are bound to one another in virtue of being men, but
mankind has itself also laid down various positive laws for its own guidance,
not merely those by which in every State the government binds its subjects to
itself or by which these bind themselves to one another, but also those which
the human race, divided up as it is into independent peoples and different
States, employs as a common bond of obligation; and peoples of different
forms of government and of different size lie under the control of these rules,
which depend for their efficacy upon ‘mutual good faith’ (Rachel 1916: Diss.
11, §i).

INTRODUCTION

The emergence of the modern European state represents a significant change
in thinking about law. Whereas Aquinas recognized the activity of making law,
principally the civil law, as a supplement to natural law, law making became
the single most distinguishing feature of the modern European state in contrast
with medieval government. In the modern European state governing became a
sovereign activity, backed-up by large concentrations of power. To be sovereign
was to acknowledge no superior legal authority unless expressly choosing to do so.
To be sovereign was to be independent of and not subordinate to other authorities,
but it also denoted a legal relationship with its own subjects and the law. The
sovereign authority was the sole law making body with the powers to amend or
abolish law (Oakeshott 2006: 386—7).

It was fear of the arbitrary exercise of this power that gave rise both to the
attempts to put at least some rights outside of the purview of the sovereign
glance, and to recommend arrangements for constitutional constraints on the
activities of governments to determine what was and what was not ultra vires.
With the emergence of the modern European state came the age of discovery and
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exploration. Whereas Christians were used to encounters with the other in the
form of Muslims and Jews, as we saw in the previous chapter, and even with what
they regarded as the more savage peoples of Africa, all could be accommodated in
the biblical world-view. The Christian West, however, was ill prepared for what it
found in the Americas.

The discovery of the New World was at once an exhilarating and disconcerting
experience. At first sight it was as if all the fantastical and fantastic imagery of
enchanted woods, giants, mystical, and mythical creatures such as the Griffin and
the Unicorn, mountains of gold and Eldorado had all materialized in the New
World to delight the senses of travellers and explorers alike. Once the veneer of
fantasia became tarnished by what appeared unmitigated savagery, inhumanity,
and repulsion at practices completely alien to the Christian mind, perpetrated
by creatures who appeared human, but which did not resemble any race known
to man, attitudes changed. They were either not human at all, in which case the
Christian myth of Noah dividing the world among his three sons, Japeth, Shem,
and Ham, giving rise to the progeny of Europe, Asia, and Africa, respectively,
remained intact. If they were human, then an explanation had to be found. Were
they, for example, the lost tribe of Israel? Or were they a hybrid people, the result
of an encounter between races, unknown and unrecorded? If both the Ancients
and the Christian Church were ignorant of the existence of another continent,
and indeed, more problematically, wrong about the nature and composition of
the world, what else might they be mistaken about.

In this chapter, I want to explore early modern conceptions of natural law and
its relation to the Law of Nations and to natural rights. It was in the context of the
emergence of the modern state and the discovery of the Americas that these ideas
were refined by philosophers, jurists, and theologians alike. In the next chapter, I
will consider the practical implications of these ideas.

NATURAL LAW: ABSOLUTE AND IMPRESCRIPTIBLE

The natural law is almost invariably regarded as immutable. Human positive law
may be derived from it, which may vary in different circumstances, but the prin-
ciples from which they are concluded are sacrosanct. The natural law is absolute
and imprescriptible. Suarez defends this view by distinguishing between intrinsic
and extrinsic change, and positive and negative precepts. What is invariable about
natural law is its intrinsic precepts, but they cannot anticipate all possible circum-
stances, such as killing in self-defence, and it is the extrinsic precepts of natural
law that must be adapted to respond to changing circumstances.

Private property falls negatively under the natural law. The emergence of private
property when God gave the earth in common is not itself a sign that natural
law can be changed or overridden by man. A use right is permitted, but private
ownership is not proscribed. Natural law forbids only excessive taking of property
that may hinder the reasonable use by others. Not even God can alter the precepts
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of natural law because they pertain to intrinsic goodness and wrongfulness. It is,
for example, impossible for God to command man to hate him (Luscombe 1982a:
718). As the author of the rationally ordered universe it would be a contradiction,
and create discord, if He were to go against it. Ayala(c.1548-84), for example,
contends that ‘the law of nature is immutable and the jus gentium cannot derogate
from it’ (Ayala 1912: Book II, chapt. V, [16], p. 40). In relation to the freedom of
the seas, for example, Grotius contends that it is the right of all men and nations to
navigate the oceans in pursuance of their natural right to trade. No king, nor even
the pope, has authority to take these rights away. The pope, Grotius contends, has
no authority to derogate the ‘perpetual law of nature and nations’ (Grotius 2004:
38 and 52).

The prince exercises dominion and is responsible for making laws not only for
human affairs, but also in relation to matters Divine, ‘but he cannot order what
has been forbidden by God or forbid what has been ordered by God. The supreme
power has the judgement over civil laws and guardianship and protection over
divine law, natural law and the law of nations’ (Grotius 2004: 130). In this both
Samuel Rachel (1628-91) and Samuel von Pufendorf (1632-94) agree. Natural
law, for them, derives directly from Divine Providence. Natural law is invariable
and has the same force the world over, independently of the will of any lawgiver
(Rachel 1916: Diss. I, §ix). While it is legitimate for a ruler to change arbitrary
law, ‘so it is alike futile and unlawful to attempt the same in regard of Natural Law’
(Rachel 1916: Diss. 1, §xiv). No pact among individuals, for example, can have
obligatory force if it in any way infringes the natural law (Rachel 1916: Diss. I,
Slxi).

Rachel goes to some pains to define the law of nature because of its prescriptive
injunctive force. He contends that the natural law ‘is a law moving from Divine
Providence in harmony with the idea of Eternal Law, and adapted to the rational
and social nature of man, which, being promulgated in man’s mind by means of
Right Reason, binds him to conform his conduct to the standard of this Law and
so to attain happiness’ (Rachel 1916: Diss. I, §xxxiii).

Natural law is not only inviolable in relation to human will, but also in relation
to God Himself: ‘For God never will nor can use this power so as to allow or
approve sins and go counter to Himself and His own Justice, a thing absurd and
impious to say’ (Rachel 1916: Diss. I, §lvi). For Pufendorf, the term that we have
for natural law has been given to it by custom, but we may with equal justification
call it the law Universal and Perpetual in that it binds the whole body of humanity,
and is unchangeable (Pufendorf 1717: Book II, chapt. iii, SI).

Johann Wolfgang Textor (1638-1701), whose family according to the fashion
of the time Latinized their surname of Weber, was professor of jurisprudence at
Heidelberg and assistant judge of the Court and of the Matrimonial Tribunal. He
published his Synopsis juris gentium (1680) two years after Rachel published his
treatise, but makes no mention of it. Textor, in fact, steers a course closer to Roman
law and to the writing of Grotius. Textor makes a distinction between those rules
that are the conclusion of natural reason alone, that is ‘Naked’ or simple natural
reason, and those rules that have arisen as a consequence of the imperative needs
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of humanity, the result of compound natural reason (Textor 1916: II, 3). The
former are immutable, while the latter are subject to changes as circumstances
vary (Textor 1916: vand II, 13).

Even though Christian Wolff (1679-1754) is considered among others to be the
father of modern international law, there are still respects in which he is firmly tied
to his predecessors. Like them, he unhesitatingly contends that the natural law is
immutable, but further than this he contends that the voluntary Law of Nations
which is deduced from the law of nature is equally immutable. He contends that
‘the immutability of the necessary law of nations arises from the very immutability
of the Natural Law’ (Wolff 1934: Prolegomena, §5). The obligations that arise from
both are therefore absolutely binding and no nation has the right to abrogate
them, nor to release other nations from them (Wolff 1934: Prolegomena, $6).
Wolff was careful, however, to distinguish clearly between perceptive natural law
which commands actions, prohibitive which forbids them, and permissive which
confers a right to act (see Tierney 2004: 8).

Francisco Suarez (1548-1617), along with Dominic de Soto (1494-1560),
Robert Bellarmine (1542-1621), Gabriel Vasquez (1549 or 1551-1604), and
Richard Hooker (1554-1600), represents a distinct revival of natural law and of
the teachings of Aquinas in the sixteenth century. Suarez’s importance is that he
addresses the various versions of natural law, finds them wanting, and develops
his own in relation to them. For him natural law truly is law. He wants to be
much stricter in his definition than Aquinas. He wants to contend that things
that lack reason are not susceptible to law because the concept of obedience and
disobedience is not comprehended by them. Law is for him a rule, and not the
working out of, or effect of a rule. He defines natural law as ‘a certain measure
of moral acts in the sense that such acts are characterized by moral rectitude
through their conformity to law, and by perversity, if they are out of harmony with
law’. It ‘dwells within the human mind in order that right may be distinguished
from wrong’ (cited in Luscombe 19824: 716). Reason is the foundation of natural
law and provides the criterion of objective right and wrong, it is not itself law.
He maintains that law requires a lawmaker, it is a command. Against those,
such as Gregory of Rimini (d. 1358) and Gabriel Biel (c. 1425-95), who pace
William of Ockham (1287-1347) suggest that natural law does not come from
the will of God the lawmaker because as dictates of right reason they have the
character of indicative law even if God did not exist, Suarez maintained that only
perceptive law that commands and prohibits is genuine law because law requires
a legislator to impose it. Suarez maintains that ‘since the law in question is true
law and God is its Author, it cannot be other than righteous; and therefore, it
cannot prescribe anything save that which is righteous, neither can it prohibit
anything which is not opposed to righteousness’ (Suarez 1944: 208). He departs
from Ockham, however, in not wanting to equate the whole of law with the
will of what is permitted and prohibited by God. This is simply to resolve it
into God’s Eternal Law of Divine commands and prohibition. For Ockham, the
role of natural reason is to reveal to man God’s will for him (Luscombe 1982a:
717).
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Suarez’s theory of natural law may be summed up in three propositions. Nat-
ural law is genuinely law in a perceptive and prescriptive sense. It is not merely
knowledge of self-evident principles because to transgress is to violate God’s will
and mandate. Second, in addition to being percepts and prohibitions natural
law is also the will of God prescribing acts that are good or bad for human
nature. Human reason apprehends this law for humanity demonstrating that acts
contrary to natural law are also contrary to Divine Law. Thirdly, because God is
its legislator natural law is truly Divine Law (Luscombe 1982a: 717).

NATURAL LAW AND THE SOURCE OF OBLIGATION

The source of moral obligation in the writings of Suarez is, then, God. For Suarez
there would be no moral obligations without Divine will or command. A. S.
McGrade is typical in contending that from the time of John of Salisbury to
Richard Hooker and Francisco Suarez the theory of natural rights arose out of the
religious view of society. After this time, McGrade suggests, the politics of rights
more or less dispensed with religion (McGrade 1982: 739). It is my contention
that even natural rights theorists who are said to have secularized the tradition,
such as Hugo Grotius, Samuel von Pufendorf, John Locke and Johann Wolfgang
Textor retain such a heavy residue of theological absolute presuppositions that
their arguments would collapse at crucial points without the religious world-
view. In a world so thoroughly permeated with religious imagery and explanation,
there could be nothing more powerful than to invoke God as the reason for
living the moral life. Even those philosophers who were less than convincing in
their religious genuflections nevertheless accepted the utility of a ruler invoking
His authority to demand allegiance. This relates to what Charles Taylor calls the
‘conditions of belief’. The difference between then and now is that those condi-
tions have changed. The lived experience of being a believer or an unbeliever has
become transformed. Belief in God was almost unchallenged, and any alternative
almost inconceivable. Now it is no longer axiomatic to believe in God because
there are alternatives, and in such circumstances it may be difficult to sustain
one’s faith (see Taylor 2007). If a philosopher did not rely at some stage in his
argument on God as the ultimate foundation of obligation, sometimes alongside
other compelling reasons, we would need to seek an explanation for the omission.
Nowadays, we seek an explanation for the inclusion of such grounds.

Arthur Nussbaum is a firm believer that both Grotius and Pufendorf justifiably
lay claim to the secularization of natural law (Nussbaum 1953). James Griffin, for
example, suggests that using reason as the means by which to discover natural
law and as the ground of our obligation is the hallmark of modern natural rights
theory. He wrongly identifies Grotius, Pufendorf, and Locke as modern in the
relevant sense (Griffin 2008: 10-12). Griffin confidently tells us that Pufendorf,
like Grotius, believed that the ‘power of reason’ alone is all that is necessary both
to discover and prove the efficacy of natural law (Griffin 2008: 10).
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It is important in the classic writers, however, to distinguish between the
method or means by which we come to know natural law, and the grounds for
our obligation to obey it. Later thinkers want to say that reason provides both.
My view is that for many of the most important earlier thinkers who we associate
with the development of constraints on international relations reason enables us
to know the law; God obliges us to obey it. In fact, the likes of Gentili, Suarez,
Grotius, and Pufendorf and most of the early modern natural law theorists,
although giving great emphasis to reason, nevertheless ground the obligation to
conform with the precepts of natural law firmly in the fact that God is its author.
Reason alone cannot create or sustain the obligation (although some argue that
Grotius contends exactly this). Vattel is an exception here. He is cognisant of the
importance of the distinction between the way we come to know natural law and
grounds of obligation. He rejects both God and Reason as the grounds and posits
instead human interest (Vattel 2008: 747-71).

We will return to the issue of the secularization of the tradition in Chapter
Five, but it is necessary at this point to establish the point that God, and not
reason only, is the source of the obligation for so many so called modern thinkers,
just as He is the source of the natural law. It is difficult to see what would give
moral and intellectual force to their arguments, and the obligations and rights
that individuals and nations have under the natural law had not God willed it
so. It is common during the later medieval period explicitly to invoke God as the
ground for obedience to the natural law. In the Decretum Gratiani (c. 1140), for
example, Gratian maintains that any principle that can be determined as a pre-
conventional natural right must be regarded to be a reflection of Divine wisdom
and will. Such right stands in the same authoritative relation to human law as do
the Holy Scriptures. Anything contrary to the Divine will or canonical scriptures
is contrary to natural right itself. Gratian contends that ‘nothing is commanded
by natural right except that which God wishes to be done, and nothing forbidden
except that which God forbids to be done’ (cited in Porter 2007: 89).

Commentators are much less inclined to accept that God remains the source of
obligation in many of the early modern writers on natural law and natural rights.
However, for Gentili, those who have no religion, that is those who worship no
God, stand outside the natural law and have no place in its protection (Gentili
1933: Book I, chapt. ix, 65). Implicit in the arguments of Balthazar Ayala is a
firm commitment to the idea of the Divine right of kings. Both good kings and
bad kings are sent by God to reward or punish their respective peoples. Peoples
oppressed by a bad king have no right to depose him, ‘however unjust or cruel his
conduct may be’ unless, in certain circumstances, he is a tyrant who has illegally
usurped power (Ayala 1912: Book I, chapt. ii, [23], p. 17). Ayala argues that, ‘by
the ordinance of God, all sovereignty and power has been conferred on the prince
as against the people, the people can not pass judgment on him, for the inferior
can not bind the superior in judgment’ (Ayala 1912: Book I, chapt. ii, [26], p. 18).
This is because it is contrary to natural law.

I am not suggesting, of course, that all natural law thinkers ultimately rely on
God as the ground of obligation (see Pink 2004 and 2005). Merely that those
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thinkers who have been most strongly associated with secularising the natural
law and natural rights have tended on the whole not to have abandoned God
as the ultimate source of obligation. Why, indeed, would they want to, given the
contemporary conditions of belief? This is not to say that individuals do not oblig-
ate themselves through promises and agreements. Private property in Grotius and
Pufendorf, for example, arises from agreement. Pufendorf distinguishes between
congenital obligations which are not self-imposed, and adventitious obligations
which are. Ultimately, however, we keep our promises because the natural law
demands it of us. The reason why we are obliged to follow it is because it is God’s
‘Will and Command we should act according to that Law’ (Pufendorf 1717: Book
I1, chapt. iii, SXIII). It is true that Pufendorf did not believe that the natural law
was inscribed in men’s hearts by God. He believed himself to be in conformity
with orthodoxy when he said ‘most are agreed, that the Law of Nature is to be
drawn from Man’s Reason; flowing from the true Current of that Faculty, when
unperverted’ (Pufendorf 1717: Book II, chapt. iii, §XIII). However, not only does
God endow us with the reason we use for coming to know the natural law,
the reason why we are obliged to follow it is because it is His ‘Will and Com-
mand we should act according to that Law’ (Pufendorf 1717: Book 11, chapt. iii,
SXIII).

Grotius, Pufendorf, and Rachel are clear that the law of nature pertains only
to humans, and is obligatory in its force. They are quite emphatic that the
natural law does not extend to non-human creatures. Law presupposes reasons,
and freedom of choice. Pufendorf maintains that it is impossible to conceive
how a creature could at once be capable of law and incapable of reason. Beasts
are therefore excluded from the natural law. Pufendorf is without doubt sepa-
rating the prescriptive law of nature from anything that may be conceived as
the law of nature in naturalistic terms. Men and brutes may appear to perform
the same actions, but in reality they are very different. Beasts act out of sim-
ple inclination of nature and men out of obligation (Pufendorf 1717: Book I,
chapt. iii, SII). For Rachel, it is not reason, however, that gives natural law its
obligatory force. The source of natural law is Divine Providence, and its oblig-
atory force derives from the same source, ‘For if the obligation of every law
derives its authority in paramount fashion from God, Natural Law receives its
authority in the highest possible degree from that same source...” (Rachel 1916:
Diss. I, §x1v).

An indubitable and immutable human nature provides the basis for natural law.
Starting from the basis of our natural sociableness Grotius suggests that proofs of
the natural law are almost as self-evident as the data we receive through the senses.
Our moral reasoning, however, is not as certain as mathematical demonstrations
because circumstantial factors often cloud the issues (Grotius 2005: Book II, chapt.
xxiii, I). Nevertheless, natural law is so inextricably tied to human nature that even
if God did not exist, and He had no interest in the welfare of humanity, the law
would remain valid (Grotius 2005: Book I, Preliminary Discourse, §11). This has
often been taken to be Grotius’ secularization of the natural law. Such a view is
anachronistic.
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When one examines Grotius’ argument closely, it is evident that his statement
is partially rhetorical, and that what drives and gives substance to our obligations
is God, and as Jean Barbeyrac comments in his notes to Grotius’ text, ‘the Duty
and Obligation, or the indispensable Necessity of conforming to these Ideas, and
Maxims, necessarily supposes a superior Power, a supreme Master of Mankind,
who can be no other than the Creator, or supreme Divinity’ (Grotius 2005:
Preliminary Discourse, fn 1 to §XI). Grotius contends that there are compelling
reasons for ascribing the principles of the natural law to God. He has made them
so evident and clear even to those ‘less capable of strict Reasoning’ that He forbids
us to give in to impetuous passions that are contrary to our own and others’ inter-
ests and which divert us from conforming to the rules of reason (Grotius 2005:
Preliminary Discourse, §13). In the Mare Liberum (The Free Sea) Grotius goes fur-
ther and suggests that God directly insinuates certain precepts into men’s minds,
which are ‘sufficient to induce obligation even if no reason is apparent’ (Grotius
2004: 105).

Pufendorf is certainly an immensely important figure in the history of natural
law, whose place in the history of philosophy in general was eclipsed by Kant’s
revolution in ethics. Pufendorf thought Grotius the first to make an accurate
distinction between natural law and human law and to place them in their proper
relation. He acknowledged that the New Testament included much that was of
importance to natural law, but that it could not be used as a guide to it because
there was much that was unacceptable to non-Christians contained within it, and
which would undermine its credibility of being truly universal (Tuck 1987: 103).

Despite the fact that Pufendorf is acknowledged to derive the natural law from
God, and explicitly rejected the tentative Grotian suggestion that the natural law
would retain its force even if God did not exist, Nussbaum argues that in practical
terms Pufendorf is so little influenced by theological and religious sentiments that
he became ‘considered the true founder of a secular law of nature’ (Nussbaum
1953: 148). I find this quite a remarkable suppression of the evidence. Pufendorf
explicitly states that the dictates of reason do not alone achieve the power and
dignity of laws. For that a higher principle must be invoked in order to instil an
immutable obligation. There can be no law without a sovereign, and as sovereign
of the universe God is the creator and enforcer of natural law. It is in virtue of
God’s sovereignty that He has obliged us to observe the natural law (Pufendorf
1717: Book II, chapt. iii, §xx). Pufendorf believed that Grotius was wrong in
thinking that the laws of nature were equivalent to the laws of logic comparable
to such analytic propositions as a triangle has three sides. While denying the
foundation, he could agree with much of the superstructure, in particular, the
belief that the laws of nature comprised a body of rules for the preservation of
individuals. They both believed that what is right is also profitable or useful.
Hence he could speak of Hobbes with approval. Pufendorf, however, went further
in arguing that to demonstrate that something was profitable was not in itself
sufficient to generate a belief in an agent that the action was morally obligatory.
To endow the dictates of reason with the power and dignity of laws it was necessary
to invoke a higher principle, and that is the will of God (Tuck 1987: 106).
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Pufendorf denies Hobbes’ contention that justice and injustice are the product
of the will of the sovereign. He argues that they are defined by natural law and
bind the consciences of men (Pufendorf 1717: Book VIII, chapt. i, §5). States,
Pufendorf contended, could not have been created by compact without some
notion of justice and injustice existing prior to the institution of the state. There
could be no binding force to a pact without the knowledge that it is just to uphold
it and unjust to break it.

For him it is absolutely presupposed that every law has an author, and, in
addition, to qualify properly as law it must also be enforceable. Both natural law
and human positive law satisfy these criteria. Natural law, from which our natural
rights derive, is the creation of God, who, should we transgress against it, punishes
our actions. Pufendorf argues that ‘the obligation of Natural Law proceeds from
God himself, the great Creator and supreme Governor of Mankind; who by Virtue
of his Sovereignty hath bound Men to the observation of it’ (Pufendorf 1717: Book
11, chapt. iii, §20). Because of our limited intelligence and reason, and because
punishments may not immediately follow the crime, we often fail to make the
connection between our actions and the punishment that God delivers. Rights and
duties in the state of nature are ‘imperfect’ because they are not enforceable against
each other, whereas legal rights and duties are ‘perfect’ because they are enforce-
able. It is often the case that what was once compelled by conscience became
codified and enforceable in positive law. The important point is that Pufendorf
thinks that both are equally morally obligatory (Pufendorf 1991: Book I,
chap. 9, §4).

The idea of a prescriptive natural law, as Rachel attests, invoking the authority
of Grotius, rests upon certain unquestionable postulates which are the ultimate
source of obligation. The first or primary such postulate is the existence of God;
the second is the Existence of Divine Providence, that is the idea that God watches
over us with goodness and justice; and third, the immortality of the soul, or at
least its survival after death. These truths are so self-evident for Rachel that they
stand as the basis of all explanation. Following Aristotle, he contends that only
those doubts are permitted that are a consequence of our weakness in reasoning.
We cannot doubt those things that are so gross as to demand punishment, and
which arise as a result of obtuse perception or reasoning. For Rachel, denial of
the existence of God falls into this category, and therefore deserves punishment
(Rachel 1916: Diss. I, §§cxiv—cxv).

Johann Wolfgang Textor perhaps has one of the strongest claims to secularising
the natural law. He follows and modifies the theories of Grotius and Hobbes.
Textor thinks it self-evident that we share some aspects of natural law with the
animals. He excludes what he regards as instincts such as eating and drinking,
standing and running, but includes such activities as self-defence against violence,
union between males and females, procreation and the nurturing of offspring,
because ‘there is an element of right and wrong, of honest and base’ in them and
they are subject to the dictates of right reason.

Other aspects of the natural law are peculiar to humans, including ‘dutifulness
to God, respect to parents, ownership and its varieties, original acquisition, and
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obligations arising from human contracts and agreements’ (Textor 1916: II, 15).
The law of nature for him issues direct from natural reason. This Reason, however,
is implanted in men by God, and one of the self-evident laws of nature is that
we must fulfil our obligations to God. Without God, whose existence Textor goes
to some pains to prove, there is no basis for obligation and civil society would
collapse (Textor 1916: VI, 1-28).

Even in the mid eighteenth century natural law was still being inextricably
linked to God’s authority. Jean Jacques Burlamaqui (1694-1748), an influential
Swiss jurist whose chief works are Principles of Natural Law (1747) and Principles
of Political Law (1751) set out to demonstrate the efficacy of natural law by
relating it to its original source in God’s rule, and to human reason and moral
instinct. International and domestic laws were, for him, based on natural law.
Burlamaqui firmly believes that the natural law may be apprehended by the pure
light of reason in the discovery of principles from which our duties are to be
deduced. Such is the power of reason that there is no need to ask whether God
has sufficiently promulgated these laws to us (Burlamaqui 1819: Part II, chapt. V,
§i). Against those, including Pufendorf, who convict Grotius of presenting us with
a vicious circle of reasoning, Burlamaqui maintains the religious foundation of his
thought. Referring to book 1, chapter I, §10 of Grotius’ Rights of War and Peace,
Burlamaqui aligns himself with the contention that the law of nature consists
in certain principles of right reason which teaches us what is right and wrong,
according to the extent to which it agrees or disagrees with man’s rational and
sociable nature. Accordingly God, the author of nature, commands or forbids
those actions. The obligation to obey the natural law, then, is ultimately a duty
to God (Burlamaqui 1819. Part II, chapt. VII, §§ xii—xvi).

As soon as we have acknowledged a Creator, it is evident that he has a supreme right
to lay His commands on man, to prescribe rules of conduct to him, and to subject
him to laws; and it is no less evident that man on his side finds himself, by his natural
constitution, under an obligation of subjecting his actions to the will of this supreme
being (Burlamaqui 1819: Part II, chapt. I, xi).

NATURAL LAW AND THE LAW OF NATIONS

The relationship between customary law, natural law, and the Law of Nations
is often poorly articulated, and imprecisely delineated among jurists and the-
ologians from the twelfth century onwards. To look to classical Rome for guid-
ance was merely further to compound the confusion. Peter Stein has argued
that Roman Jurists often used the terms indifferently and without distinction
(Stein 1988: 44). Whereas the natural law lacked any real legal force for classical
jurists because it was a philosophical concept aspirational in its high ideals, for
medieval canonists and theologians it came to have the function that we com-
monly associate with it, namely the criterion by which other laws were to be
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judged, and from which no civil law could derogate. Should the two conflict,
natural law overrode civil law (Tierney 2007: 104). We saw in Chapter Two how
the Decretals of Gratian and the writings of Aquinas gave priority to natural law
when it came into conflict with human law. We have also seen how in addition to
issuing commands and prohibitions, the natural law came to have a permissive
sense which recommended as desirable and good certain kinds of actions or
institutions, but did not require them. It is at this point, that of the permissive
natural law, where we see much intersection with the Law of Nations, but the
exact relation between the two was often laboured, and deliberately vague. Was it,
for example, a logical extension of natural law, or something entirely separate,
and if separate were there circumstances when it could derogate the natural
law?

Unlike Sepulveda who had used the Roman term ius gentium in its original
sense as regulating the relations between individuals, Vitoria applied this term in
the course of the debate concerning the Indies to the relations between political
communities (Parry 1990: 146). It is in this sense that Vitoria can be considered
the founder of modern international law, for in his discussion of the American
question he had clearly established rights and obligations of political communities
irrespective of religion (Parry 1981: 307 and Jahn 2000: 67). The relationship
between natural law and the Law of Nations is not one that he systematically
addresses, and when each passage in which he considers it is compared no con-
sistent principles are discerned to provide a coherent manifold.

Vitoria suggests that within ‘perfect communities’, such as kingdoms, common-
wealths or principalities, we are related to each other as citizens, but because of the
interdependence of such communities there is a wider universal moral community
to which we belong. The natural law takes first place in constraining both relations
among citizens, and between individuals and states in the wider world commu-
nity. Beyond natural law, however, special rules established by custom and usage
supplement what natural reason has discovered. The Law of Nations for Vitoria is
what natural reason has established as common among all nations, often identical
with the natural law, or more often arising out of it (Tierney 1991: 307). The jus
gentium is for him natural law inter gentes, or a necessary customary supplement
to it, but he is clear that such customary rules are both special and few (Nussbaum
1953: 87-88). He does not elaborate upon the mutual dependence of states, and
the basis of the limited rules that emanate from the jus gentium is mutual love and
charity, applied later by Suarez not to states, but to individual strangers from any
nation.

At times Vitoria implies that the Law of Nations and customary law are to be
equated with human positive law, and not with the natural law. He takes his lead
from Roman jurisprudence but extends the meaning of ius gentium. For him inter-
national law is the body of rules established by natural reason as applicable to all
nations. Vitoria made the significant move, sometimes attributed to Zouche, from
the definition of the Institutes (I, 2.1) which refers to the law between nations (7us
inter gentes) to the Law of Nations (ius gentium). As Coleman Phillipson contends,
‘It implies a recognition at once of the independence and of the interdependence
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of States, and of their reciprocal rights and obligations. It points to the existence of
ajuridical tie between nations, which constitute therefore an international society’
(Phillipson 1915: 180).

The relation between natural law and the Law of Nations is nevertheless inti-
mate. The Law of Nations, Vitoria contends, ‘either is or derives from Natural Law’
(Vitoria 1991: 278). If natural law as a dictate of reason prohibits the killing of the
innocent, the Law of Nations as a deduction from this determines who are to be
regarded as innocent (Hartigan 1973: 83). James Turner Johnson suggests that for
Vitoria the ‘jus gentium is a conscious, though culturally relative, expression of the
law of nature’ (Johnson 1981:97).

There are some things in the Law of Nations, Vitoria suggests, which manifestly
derive from the law of nature. There are others, however, whose title rests ‘on
the consent of the greater part of the world’ (Vitoria 1991: 281). Gentili is as
ambiguous about the relation between natural law and the Law of Nations. He
appears to equate the two but in fact wishes to separate them. At first he maintains
that ‘questions of war ought to be settled in accordance with the law of nations,
which is the law of nature’ (Gentili 1933: Book I, chapt. i, 5). The law of nature
and the Law of Nations do exist, he suggests, but they are extremely difficult
to come to know. The Law of Nations is discernible, however, by recourse to a
variety of sources. Light is shed upon it by recourse to authors and founders
of laws who maintain that the Law of Nations is that law to which all nations
commonly adhere, and which is the result of native reason. It is ‘that which has
successively seemed acceptable to all men’ and is therefore regarded as the law of
nature (Gentili 1933: Book I, chapt. i, 10-11).

It may be inferred from Ayala’s method of argument that the exercise of right
reason dictates certain precepts that are so evident that no man could deny them.
The law of nature, for example, dictates that it is just to defend oneself, whether
acting in the capacity of the state, or as a private person. It is lawful, therefore,
to defend one’s empire, person, friends, allies, or property (Ayala 1912, Book I,
chapt. ii, [11]). For such conclusions, reason itself is the measure against which
they are tested. Matters relating to the declaration, conduct, and etiquette of war
are often the result of usage, custom, and agreement, and which are embodied in
the Law of Nations. The evidence is to be found in Scripture, the writings of the
Greeks and Romans, as well as in theologians, and the actual practice of states.

Francisco Suarez does not doubt the existence of ius gentium because it ‘is
assumed by all authorities as an established fact’ (Suarez 1944: Book II, chapt.
XVII, §1, p. 325). What troubles him is that it is insufficiently distinguished from
the natural law, which for many writers either comprises the Law of Nations, or
forms part of it. For Suarez the Law of Nations has a close affinity, but should
not be confused with natural law. For him, it was a form of customary law that
pertained to relations among nations, and in that respect was to be distinguished
from civil law that held within nations. Although it was definitely a form of human
law it came between natural law and civil law.

He points to an ambiguity in the use of the terms Law of Nations, and convicted
the Roman law of sometimes conflating it with natural law (Tierney 2007: 115),
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that was to be taken up by later writers. He maintained that the term was used in
two senses. First, it is the law that all peoples must observe in their relations with
other peoples. Second, it is the law that citizens obey within states, and which
is replicated widely throughout the world, especially by civilized peoples. This
communality of law is also called jus gentium, or the Law of Nations (Nussbaum
1953: 85-6). Jus gentium for him was distinguished by its customary charac-
ter, as opposed to civil law which is largely written and backed by a sovereign
(Haakonssen 1996: 19). What is important, however, is that jus gentium in the
two senses that he identifies nowhere near exhausts the code regulating relations
among populos or gentes. These, like all human relations, are primarily regulated
by natural law which is of Divine origin, and the jus gentium is a mere supplement
standing somewhere between natural law and civil law. They are alike, however, in
that although different, they pertain only to humans (Suarez 1944: Book II, chapt.
XVII, §9, p. 333). Their subject matter is also applicable only to humans, but the
Law of Nations may on occasion formulate some precepts that relate to brutes, for
example, in the area of animal husbandry.

The Law of Nations is not concerned with primary moral principles and does
not prescribe any mode of conduct as being necessary for righteous conduct, nor
does it forbid anything on the grounds that it is intrinsically evil. Such matters
are the subject of the natural law (Suarez 1944, Book II, chapt. XVII, §9, p. 333).
The Law of Nations does not prohibit acts because they are evil, in prohibiting
acts it creates the evil. In other words, ‘the ius gentium is not so much indicative of
what is [inherently] evil, as it is constitutive of evil’ (Suarez 1944, Book II, chapt.
XIX, §2, p. 342). They differ also in that the natural law is immutable and based
upon nature, and the Law of Nations is customary. It is its customary character
that distinguishes it from civil laws. He argues that such laws are not ‘established
in written form; they are established through the customs not of one or two states
or provinces, but nearly all nations... Furthermore, unwritten law is made up of
customs, and if it has been introduced by the custom of one particular nation
and is binding upon the conduct of that nation only, it is called civil law; if on
the other hand, it has been introduced by the customs of all nations and thus is
binding upon all, we believe it to be the ius gentium properly so called’ (Suarez
1944: Book II, chapt. XIX, §6, p. 345).

Gentili, who is yet another who has been called the father of the modern Law
of Nations (Gentili 1933: 18a), rejected the a priori methods of philosophers in
favour of the historical approach. He favoured the examination of existing prac-
tices, and by a process of induction inferred the general rules regulating the Law
of Nations, with reference to both ancient and contemporary authorities (Gentili
1933: 19a-21a). The Law of Nations is those rules and standards which all, or
the major part of, nations agree upon, explicitly or in their habitual conduct, to
regulate their relations. It is not capricious or fortuitous, however, because the laws
derive from natural reason which dictates justice and right. Like his predecessors
he subjected the Law of Nations to the test of natural law, but did not elaborate
its content, and instead often divested it of its metaphysical mysticism, anchoring
it to the common sense, justice, and humanity of mankind. His discussions of the
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Law of Nations are not consistent. Sometimes he identifies it with natural law, at
others it is a derivation from it, relating not to states as such, but to the universal
community of mankind (Nussbaum 1953: 98).

For Gentili, nations comprised a ‘societas gentium’ which was in his formulation
quite remarkable because it included non-Catholic and non-Christian nations,
including those of the infidel, idolator, and heretic, whose sovereigns were vested
with the right of dominium. In a radical departure from most of his predecessors,
Gentili did not designate these deviations from Christianity just causes of war,
and therefore grounds for rejecting claims to dominium. Instead they were to
be afforded the usual courtesies under the Law of Nations, including diplomatic
immunity and treaty making powers. Atheists, or those with no religion, however,
could not be trusted and had to be treated as pirates or brigands, outside of the
protection of the Law of Nations.

From traders who have experience of many lands, knowledge of the commonly
accepted laws and customs controlling commerce and trade indicates the con-
tent of the Law of Nations by which such matters are regulated. Furthermore,
reason itself and the arguments and authority of philosophers, ‘approved by the
judgement of every age’ (Gentili 1933: Book I, chapt. i, 17), along with the Holy
Scriptures shed light upon the law of nature and nations. In Gentili, we have an
emphasis upon the positive aspect of the Law of Nations, as that which is generally
agreed or well established by custom, having its basis in natural reason and natural
law. Gentili’s position is further complicated by the fact that he thinks both the
law of nature and the Law of Nations are expressions of the Divine Will. This to a
large extent detracts from the view that he secularizes the natural law and the Law
of Nations (Gentili 1933: Book I, chapt. xii, 92).!

Gentili, too, maintains the distinction between the law of nature and the Law
of Nations. He contends that the civil law is an agreement and bond between all
citizens, ‘the same is true of the Law of Nations as regards nations, and the Law of
Nature as regards mankind’ (Gentili 1933: Book I, chapt. xxv, 202-3).

I have suggested that in Vitoria and Gentili the relationship between natural law
and the Law of Nations is not always clear. Suarez was much more consistent and
explicit. Grotius, too, consistent with his principle not to conflate those things that
should be distinguished, makes a more pronounced differentiation between the
two. Grotius was one of the most significant political thinkers of the seventeenth
century and was extensively cited as an authority. His natural law theory differed
from that of the discredited scholastics, and at the same time offered an alternative
to the scepticism of Montaigne and Pierre Charron (Tuck 1993: 499).

In Grotius’ view natural law may not be abrogated or overridden by custom
or prescription, but there are circumstances where there are commonly accepted
precepts which are not self-evidently derived from natural law, nor do they appear
at variance with the law of nature. The obligation in such cases arises out of tacit

! “Let the Theologians keep silent about a matter which is outside of their province’ (Gentili 1933:

Book I, chapt. xii, 92). He did think that jurists and theologians had different areas of competence, but
this does not imply that he rejected the religious foundations of law and society.



Natural Law, the Law of Nations, and the Transition to Natural Rights 83

consent, evidenced by usage and custom. The Law of Nations, then, may con-
tain precepts created by nations themselves, and whether they arise from Divine
instinct or mutual consent ‘are testified to both by the most ancient usage of
civilised nations and by the authority of the wisest men’ (Grotius 2004: 106). Much
of the Law of Nations, he contends, arises out of custom. Neither prescription,
time out of mind, nor custom can override the precepts of natural law. Grotius
argues that custom is a kind of positive law which cannot derogate or override the
perpetual law of nature (Grotius 2004: 43 and 53).

Both Hobbes and Pufendorf denied the existence, or efficacy, of Law of Nations
separate from natural law. For Hobbes, as we will see, the natural law is sim-
ply descriptive, and for Pufendorf it is prescriptive, or provides us with moral
injunctions. We saw how Aquinas attributed the Law of Nations to that part of the
natural law that pertains only to humans. He does in effect, then, equate the Law
of Nations and the natural law. Hobbes equates the two in a different way. The
laws of nature are universally applicable to individual humans, but equally there
are laws that apply to the relations between and among cities, and these he calls the
Law of Nations. In his view, there is little difference between the two because cities
acquire the personal properties of men, and are subject to the same laws under the
guise of a different name, the right of nations (Hobbes 1841: chapter 14, §4).

Pufendorf, approving of Hobbes’ analysis, had made it clear in his Elements
of Universal Jurisprudence in Three Books (1660), and in The Law of Nature and
Nations (1672), that states were bound by the universal law of nature. In the latter,
for example, he explicitly addresses the relationship between natural law and Law
of Nations concurring completely with the view of Hobbes. The Law of Nations
is simply the law of nature applied to states (Pufendorf 1717: Book II, chapt.
iii, §XXIV). There are also agreements among nations that confer rights based
on treaties, and customs in conformity with which civilized nations behave. The
treaty rights, he contends, are valid only between those signatories to the treaty,
and as to customs, states may renounce them at their pleasure (Pufendorf 1931:
Book I, definition 13, §§24-26 and Pufendorf 1717: Book II, chapt. iii, §23). In
other words, Pufendorf denied the efficacy of customary international law, or the
Law of Nations. The Law of Nations was nothing more than the precepts derived
from natural law discovered by a priori reasoning.

In opposition to the failure to distinguish the law of nature and the Law
of Nations from each other, Samuel Rachel, a native of Lunden, Holstein, and
professor of the law of nature and nations at the University of Kiel, set out to
refute the position adhered to by Grotius, Hobbes, and Pufendorf. He argued
that Aristotle had correctly distinguished between natural and arbitrary law in
his Nichomachean Ethics. For Rachel, natural law and the Law of Nations were dis-
tinct, and the latter was part of the jus arbitrarium, having its basis in agreement,
or in custom. Custom is an implied agreement, and because states are independent
of each other obligations between them are created only by agreement. Customary
law need not be the result of all nations implicitly agreeing, it may be sufficient
when several, especially of the civilized nations, agree to establish a binding rule.
Both individuals and nations, in Rachel’s view, are bound by natural law and the
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Law of Nations. He does not underestimate the complexity of distinguishing the
natural law from positive law, but claims that the better a student has been in his
study of natural law the better he will be able to distinguish it from Positive Law
(Rachel 1916: Diss. I, §cxxxv). Rachel contends that ‘the Law of Nations is founded
on the agreement of Nations. For no one State has authority over another...’
(Rachel 1916: Diss. II, §ii).

Rachel wanted clearly to distinguish between natural law and the Law of
Nations, and conceived the former in traditional terms. He denies that knowledge
of the natural law is innate. We are born with the capacities, or faculties, to acquire
such knowledge, but not with the knowledge itself. For him, natural law has
four important features. First, its authority and origin are derived from Divine
Providence. Second, its rules and precepts are in conformity with the rational and
social nature of human beings. Third, coming to know natural law entails ‘that
which can be perceived and recognized by the light of Natural Reason’ (Rachel
1916: Diss. I, §xx). And, fourth, natural law is consistent with nature in what he
calls the active sense, ‘that is, with God Himself, from Whose Justice these rays of
light issue’ (Rachel 1916: Diss. I, §xx).

Textor’s Synopsis Juris Gentium, published in 1680, is more faithful to how
the relationship between natural law and the Law of Nations was understood in
practice, and in fact goes into more detail in codifying the Law of Nations than
Rachel. The law of nature in its application to the relations among states is for
Textor identical with the primitive Law of Nations. He argues that ‘the same Law
that, by reference to its basis in principles of Natural Reason, is called Natural
Law is, by reference to world-wide reception, called the Law of Nations’ (Textor
1916: iv). The Law of Nations therefore has two elements, primordial and sec-
ondary, the natural law and customary international law, or that law which derives
its binding force from customs (exercitium) (Textor 1916: II, 1-7). Textor does not
raise the difficult question of which of these two components has priority, or lays
claim to real law, in a dispute between nations if customary law is contrary to
natural law. Grotius, for example, had attempted to address this issue by making
a distinction between the Law of Nations that is compelling in conscience, ‘inter-
num’, and one that merely binds external actions. Textor does not want to restrict
the secondary Law of Nations only to that which is customary, and acknowledges
that explicit agreements among sovereigns may add to such law, lamenting, nev-
ertheless, that “The world, however, has not yet beheld such common Law of
Nations affirmed by express assent, and perhaps never will behold it, so great is
the preference shown for settling the affairs of Kings and peoples by the sword
and arms, rather than by equity and justice’ (Textor 1916: I, 24).

Vattel reflects the extent to which the state had by the middle of the eighteenth
century become the central actor in international relations. Both Christian Wolff
and Emerich Vattel distinguish between the Necessary Law of Nations and the
Voluntary Law of Nations (Ruddy 1975: 97). For Wolff, beginning with the legal
fiction of a civitas maxima, the Voluntary Law of Nations is equivalent to the
civil law within states, and both must be derived from the natural law. Vattel
thought natural law was the basis of the Law of Nations, but he did not identify
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the two (Vattel 1834: 3a and 4). Individuals, the subjects of natural law, have
rights and obligations in relation to each other. States differ from individuals.
States are related to each other in a condition analogous to the state of nature,
but in order to accommodate them the laws of nature had to be transformed into
the Law of Nations. Christian Wolff, Vattel’s mentor, and following Pufendorf,
contends that states are themselves corporate moral persons with rights and duties
different from those of individual persons and as the creation of the individuals
who comprise them they exercise on behalf of their citizens the duties that those
individuals have to mankind as whole (Wolff 1934: Prolegomena, §3). The state
differs from an ordinary individual in that its decisions are not often the result of
the whims of one man or of the rashness of the moment, but based instead upon
consultation and deliberation. Vattel contends that the state is a ‘moral person,
who possesses an understanding and a will peculiar to herself, and it is susceptible
of obligations and rights’ (Vattel 1834: Preliminaries, §2).

Christian Wolff is much less concerned with evidentially based customary and
treaty law in the content of his Law of Nations, than with the philosophical
deduction of principles from the law of nature. This is, in fact, unsurprising since
he had little or no experience of affairs of state, nor of the practice of law. Like
Hobbes he begins his enquiry with a hypothetical state of nature. The natural law
that governs this state of nature for him is prescriptive, and not as in Hobbes’ case
descriptive and prudential.> Wolff posits a strong connection between natural law
and ethics. He maintains that rights are based on duties, and because there are
innate duties, there are also innate rights. We have natural rights to anything that
enables us to fulfil our natural obligations. These rights are universal, the same
the world over. He posits a natural equality, from which our liberties flow, and
contends that no one has the right to dominion over any other. Differences in
rights, then, arise only for acquired rights, and not for those that are congenital
(Wolff 1934: Introduction, p. xxxi).

God has initially placed all humans in a universal society, regulated by natural
laws. Civil societies are the result of contract, and the constitutional laws agreed
upon by the sovereign people, even when they establish an absolute monarch,
are the fundamental laws derived or deduced from the natural law. Peoples can
resist rulers whose commands contravene the natural law, and who have no right
to require anything that is at variance with the fundamental laws. The universal
society of individuals continues as a universal society of nations. If this were not
the case, the establishment of civil societies would be contrary to the Will of God
(Wolff 1934: Prolegomena, §7).

What is important about Wolff is that he addresses the question of the relation
between the natural law and the Law of Nations. He does not entirely separate
the two, but goes some way to indicate what aspects of the Law of Nations derive
from what sources. The first source is the Natural, or necessary, Law of Nations
which derives directly from the rights and duties individuals have in a state of

2 The distinction between the prescriptive and descriptive laws of nature will be explored more fully
in Chapter Five.
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nature, adapted to acknowledge that nations are not like physical persons. These
rights and duties are universal. In this respect all nations are equal, having the
same rights, duties and liberties. None may impede the freedoms of others, nor
has any a right over the actions of another state. Nations have the right to self-
preservation, and the right to resort to war if necessary in pursuance of that right.
Nations may also enter into agreements that bind other nations, and thus may
acquire rights. This aspect of the Law of Nations, that is the Natural or necessary,
is immutable in that modifications made to adapt to nations must not undermine
or contradict the natural law, and therefore no nation may abrogate it.

Wolft’s Jus gentium voluntarium, or volitional Law of Nations, proved to be
controversial because it is so strongly connected to the natural law. It goes under
various names, such as the necessary Law of Nations, or the natural law of Nations,
and even the ‘internal Law of Nations’ by Grotius and his successors, because it
binds nations in conscience (Wolff 1934: Prolegomena, §4). He acknowledges that
he uses the term voluntary Law of Nations in a much more restricted sense than
Grotius. Wolff contends that, ‘far be it from you to imagine that this voluntary law
of nations is developed from the will of nations in such a way that their will is free
to establish it and that freewill alone takes the place of reason, without any regard
to Natural Law’” (Wolff 1934: Preface, 6). The voluntary Law of Nations, because
it is derived from natural law and is a dictate of reason, rests upon the presumed
consent of nations (Wolff 1934: Prolegomena, §25). In a situation where war, or
difficulties between nations, may be resolved, and ought to come to an end, such a
result should be sought, even if this means changing the conclusions, within rea-
son, of the law of nature in order to achieve the end (Wolff 1934: chap. VII, §887).

This leads to an idea closely connected with it, and which obliges nations to
agree to the voluntary law, namely the civitas maxima. Nature has fashioned
nations into a supreme state, and prescribed the method by which the voluntary
Law of Nations may be deduced from the laws of nature, ‘so that nations are bound
to agree to that law, and is not left to their caprice as to whether they should
prefer to agree or not’ (Wolff 1934: Preface, 6). Nations, like individuals, have
an obligation for self-improvement by individual and collective effort. This also
entails the right of nations to act collectively against a nation that undermines
or endangers the civitas maxima (Wolff 1934: Prolegomena, §13). The law that
regulates this society of nations is deduced from the natural law, and Wolff calls it
jus gentium voluntarium, and rests it upon the implied consent of nations. To these
two forms of law which comprise the Law of Nations he adds treaty law, which
he calls ‘stipulative’ or ‘particular’ because in his view it binds only those states
which conclude the treaties. This law rests upon the explicit consent of nations
(Wolff 1934: Prolegomena, $23). Finally, the Law of Nations includes customary
law which Wolff defines as that law which ‘has been brought in by long usage and
observed as law’ (Wolff 1934: Prolegomena, §24). This rests on the tacit consent of
nations, and like the stipulative law is particular in its scope. All three together —
the voluntary, stipulative, and customary — comprise the positive Law of Nations.

Cornelius Van Bynkershoek (1673—1743) and his successors, such as Johann
Jakob Moser (1701-1785) and Georg Friedrich von Martens (1756-1821),
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represent a methodological move that gradually betrays distinctly positivist lean-
ings, both implicitly and explicitly, rejecting natural law and natural right as the
moral basis of the Law of Nations. They were indeed religious men, and did
not explicitly deny the natural law, but were cognizant that its very abstractness
lent itself to quite varied interpretations. Moser, for example, suggested that even
the greatest scholars disagree on its fundamentals, and whatever one contends,
another repays in kind (Nussbaum 1953: 177). The Law of Nations, or interna-
tional law, was explicitly equated with customary law, the practice of states, and
the pronouncements of the most significant authorities, who in Bynkershoek’s
case were Grotius and Pufendorf. For Cornelius Van Bynkershoek both individuals
and states are the subjects of this Law of Nations. He emphasizes the role of
reason in determining the content of the Law of Nations, but the confirmation of
reason demands the authority that accompanies usage and practice. This is a clear
move away from the scholastic remnants found in Wolff. For Wolff it would be
wrong to assign to custom what reason itself compels us to believe should be law
among all nations (Wolff 1934: Prolegomena, §25). Bynkershoek contends that
while reason is universal, it is often ambiguous and frequently errs. In such cases
it is continuous custom with reference to precedent, that decides. Unlike Wollff,
Bynkershoek was essentially a jurist, and not much interested in the philosophical
foundations of the origins of obedience to law, or of the acquisition of property.
Justice for him is inextricably related to law, and is something completely separate
and distinguishable from humanity. He makes reference to natural law, but it does
not have an important place in his thought, and he equates the Law of Nations
with international law.

Despite this positivist move throughout the eighteenth century, it was never-
theless towards its latter part that the famous declarations of the rights of man
and of citizens were produced. Their truths, their authors suggested, were self-
evident. We will see how natural rights nevertheless dominated debates in the
eighteenth century, and how even their most radical exponents still retained a
heavy residue of religious foundationalism. What is interesting about von Martens
is that he moves away from the emphasis on the obligations of states, by extending
what was nascent in both Wolff and Vattel. Martens contends that states have
certain absolute, primitive, or natural rights that are derived from the law of
nature, and which differ from acquired rights. Among these natural rights of
states are territorial sovereignty, independence, equality of treatment, and even
aggrandizement (Nussbaum 1953: 183).

THE NECESSARY AND VOLUNTARY LAW OF NATIONS

We have already encountered distinctions within the Law of Nations which allow
for a degree of overlap with the natural law. I want now to explore this mutual
relation a little further. For Gentili the Law of Nations is that law which all, or the
majority of, nations agree upon. It is the law that regulates the societas gentium,
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or community of states, comprising members who are at once independent and
interdependent. The laws for him have both a customary character, usus gentium,
but are also the product of natural reason which reveals the fundamental precepts
of justice and right universally impressed upon the minds of all men.

Primary, or first, laws of nations are for the most part correlative with natural
law. Grotius, for example, clearly correlates the two when he contends that by
the first Law of Nations, ‘which sometimes is also called natural’, there was no
property and everything was held in common (Grotius 2004: 21). For Grotius
one of the primary laws of nations is that which allows any nation to trade
with any other, and thus entails freedom of passage (Grotius 2004: 10). Grotius
sometimes refers to those precepts to which all nations conform, not through
habit, or imitation, but because they are truly universal, as ‘the law of nations
properly so called’ or the ‘real law of nations’ (Grotius 2004: 125-6).

Richard Zouche (1590-1661), the Regius professor of Civil Law at Oxford Uni-
versity, and the next but one successor to Gentili, was a great admirer of his illus-
trious predecessor and of the distinguished work of Hugo Grotius. Zouche was the
first to move towards the modern nomenclature for the Law of Nations adopted by
Jeremy Bentham, the celebrated critic of natural rights. Zouche uses the term ‘Law
between Nations, which Bentham modified to ‘international law’. Zouche makes
the tentative move that was to characterize modern international law, designating
states as its principal appropriate subjects, but he did not exclude private relations
between peoples of different nations entirely. In addition, he still wants to retain
a link between natural law and the Law between Nations. He argues that many
people from different times and places lay down the same principles which are to
be deemed right conclusions derived from ‘the first principles of nature, or some
general agreement, of which the former points to the Law of Nature, the latter to
the Law of Nations’ (Zouche 1911: part I, §1). Here the implication is that there
is a primary or compulsory Law of Nations that corresponds to the natural law,
and a secondary, or permissive Law of Nations that also includes the law between
nations.

There is, he argues, the Law of Nations, and this is the common element found
in the laws that each state employs among its own subjects, relating for example,
to the status of freemen and slaves, the holding of private property, and the
binding of individuals to contracts. The Law between Nations, however, is of a
different character. By it nations are separated, new kingdoms or principalities
founded, international commerce instituted, and wars initiated (Zouche 1911:
Book I, §1). Zouche is certainly not theoretically inclined, and offers little by way
of philosophical elaboration. Nevertheless, he does distinguish between natural
law, the Law of Nations and the Law between Nations — jus inter gentes, the last of
which is unequivocally based on custom, on condition that it is reasonable, and
on bilateral and multilateral treaties (Nussbaum 1953: 167).

Rachel, because he distinguished clearly between the law of nature and the
Law of Nations, consistently denies the frequently asserted categorization of the
primary and secondary Law of Nations. He contends that the Law of Nations
in the proper sense is a species of the genus Arbitrary Law, and should not be
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confounded with the natural law (Rachel 1916: Diss. II, §iv). “The Law of Nations’,
Rachel maintains, ‘is a law developed by the consent or agreement, either expressly
or tacitly given, of many free nations, whereby for the sake of utility they are
mutually bound to one another’ (Rachel 1916: Diss. II, §xvi). He did nevertheless
follow Grotius in distinguishing between the jus gentium externum and a jus
gentium internum. In this respect there is a Law of Nations that is in harmony
with the law of nature (jus gentium verum), and one that is contrary to the law of
nature, and consequently unjust ( jus gentium putativum).

Inspired by Christian Wolff, Vattel contended that the Law of Nations is in fact
a modification of natural law, which took into account the different composition
of the character of the moral person of the state and that of the individual. He
distinguished the Law of Nations into the necessary which binds the conscience of
sovereigns, and the voluntary, or positive, which rests on the will of the sovereign
and accommodates the practical and prudential considerations which have to be
acknowledged in order to mitigate the effects of war.

Vattel is concerned to establish the point that the Law of Nations does not
rest upon the consent of individual nations in order to impress upon sovereign
states that the origin of their rights and duties is more fundamental and morally
obligatory. In this respect Vattel wishes to dispel any confusion over those practices
which are good and obligatory in themselves, and those which of necessity are
merely tolerated. The Law of Nations, he argues, is in fact the application of the law
of nature to the moral persons of states in their mutual relations. Like Wolff, Vattel
distinguishes the Law of Nations into the necessary and voluntary. The necessary
law, derived immediately from nature, binds the consciences of individuals and
nations alike and must be observed in their personal conduct. It is necessary
because its obligations are absolutely binding upon one’s conscience. This law
is not subject to change or alteration by human design, nor can individuals and
states release themselves from its obligations (Vattel 1834: Preliminaries, §§6-9).

Whereas one state may have a perfect right in conscience the obligation to which
it gives rise in another state is imperfect because that state has the right to judge
for itself what its obligations are, and whether it can discharge them without detri-
ment to itself. It is only by means of the consent of states that imperfect obligations
can be transformed into perfect enforceable obligations (Linklater 1990: 85). The
necessary law ‘recommends the observance’ of the voluntary Law of Nations in
that the voluntary law’s obligatory precepts are conducive to the common good
and welfare of nations in their mutual relations (Vattel 1916: Preface, 11a). The
Voluntary Law of Nations does result from the will of sovereigns and is effectively
positive international law. The source of both the necessary and voluntary Law of
Nations is in the law of nature. Nations by will or consent may also give rise to the
arbitrary Law of Nations. Agreements, treaties, and promises establish the conven-
tional Law of Nations, which is binding upon the contracting parties, whereas the
tacit consent implied in the subscription to common practices establishes custom
which must be observed by those nations which have accepted the principles by
‘long usage’. The obligatory nature of the arbitrary Law of Nations is nevertheless
grounded in the binding force that the law of nature gives to the honouring of
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express and tacit promises. The necessary Law of Nations acts as a criterion in
terms of which treatises and conventions may be judged lawful or unlawful, and
customs just or unjust.

At the root of Vattel’s necessary Law of Nations stands the crucial idea that
nature has established a universal society among all mankind, and that the individ-
ual’s limited attributes are convincing proof that nature intended that we render
each other mutual assistance. Agreements to establish communities or nations are
consistent with our natural interdependence, and therefore nature established the
great society of nations, which similarly requires mutual assistance (Butler 1978:
50-1). Like Pufendorf, Vattel denies that nations are as vulnerable as individuals,
and are therefore more self-sufficient. For this reason nations do not need to con-
stitute themselves into an international civil society (Linklater 1990: 81). Human
society depends upon justice without which the mutual assistance and respect
afforded each other would become nothing more than ‘a vast scene of robbery’
(Vattel 1834: 1II, v, §63). Because of the horrific consequences of war it is even
more imperative that justice be observed among nations.

Vattel praises Cicero for acknowledging that the duties of the individual do not
cease at state boundaries, and that the duties of nations are prescribed by the law
of nature (Vattel 1834: II, 1, §1). The human race, Vattel contends, comprises a
universal society whose interests and duties all men are bound to advance. Our
common humanity obliges us to render mutual assistance to those in need. Our
obligations are based upon a common human nature and therefore cannot be
denied on grounds of religious differences. Vattel believes that we are naturally
social because by nature we are not self-sufficient and depend upon others for
protection and welfare. Agreements made among a limited number of individuals
do not override these obligations to humanity, the difference being that they
are now to be discharged by the state to which they have submitted their wills
and given up their rights in order to advance the common good (Vattel 1834:
Preliminaries, §11).

It is unrealistic to think that in a great society of equal sovereigns each nation
in dispute, having the right to judge their own moral obligations by their own
consciences, would not claim justice on their side. No nation can be released,
as a matter of conscience, from observing the Necessary Law of Nations. The
attempted enforcement of the Necessary Law of Nations by neutral nations during
the conduct of war, however, is likely to exacerbate the conflict. A reliance on
individual conscience is, however, not sufficiently robust, and something more
palpable and of more certain application must be invoked. The Voluntary Law of
Nations fulfils this function.

A sovereign’s conscience should always be guided by the Necessary Law of
Nations, but not to the exclusion of the Voluntary Law of Nations, the precepts of
which are to formulate what can be demanded from other sovereigns, and which
are meant to secure the safety and welfare of the great society of nations. For
practical reasons, if law is to constrain the methods used in warfare, it must be
presumed with regard to the effects of war, that justice resides on both sides. We
must be careful to distinguish such issues as the effects of war and the validity of
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claims to acquisitions made in war. These are issues of the legality of the conduct
of war, and are separate from judgements about whether the cause is just.

Vattel maintains that the Voluntary Law of Nations is ill equipped to make
pronouncements about the justice of the causes of war. The Voluntary Law of
Nations cannot therefore be invoked to accuse any side of engaging in illegitimate
methods on the ground of an unjust cause. As a practical expedient, if war is to
be regulated by law, it must be presumed that each side has equal justification.
Because of the presumption of equal justification each side is permitted to do as
the other does. The Voluntary Law of Nations condones no more in the conduct
of war than the law of nature permits. The Voluntary Law of Nations does not
make what is wrong right. It does not confer true rights upon those who wage
war unjustly. In conscience the acts are and remain unjust. Through necessity and
because of the determination to constrain the conduct of war, the Voluntary Law
of Nations legalizes such acts and lifts the threat of punishment (Vattel 1834: III,
xii, §192).

Acquisition during war is illustrative of what Vattel means. Under the Necessary
Law of Nations a just title can only be conferred on a combatant if his cause is
just. A right cannot be conferred by unjust action. There is no right to conquered
property if the war is not just under the Necessary Law of Nations. In order to
avoid protracted disputes which exacerbate conflicts between nations, however,
the Voluntary Law of Nations allows simple conquest as the basis of title without
questioning the justice of the cause (Vattel 1834: III, xiii, §§195-6).

Burlamaqui too wishes to associate the Law of Nations with the natural law. Just
as men form a universal society, states which arose in order best to protect those
individuals form something of a society. He contends that:

The law of nations properly so called, and considered as law proceeding from a superior, is
nothing else, but the law of nature itself, not applied to men considered simply as such but
to nations, states, or their chiefs, in the relations they have together, and the several interests
they have to manage between each other (Burlamaqui 1819: book II, VI, v).

He does acknowledge, nevertheless, a fundamental Law of Nations that no sov-
ereign may change, and which is absolute and immutable, and one that is ‘arbi-
trary and free’ and rests on the tacit and explicit consent of nations. The obligatory
force of the latter, however, rests on the law of nature, ‘which commands us to be
true to our engagements’ (Burlamaqui 1819: book II, VI, ix).

COMING TO KNOW NATURAL LAW, NATURAL RIGHTS,
AND THE LAW OF NATIONS

Following Aquinas, Vitoria contended that natural law was knowable indepen-
dently of revelation. It could be discovered by the exercise of right reason. Nat-
ural law is not innately planted in the souls of men. For Vitoria it is natural
because we have the capacity to judge what is right ‘by natural inclination’ (Vitoria
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1991: 169). The test of what is contrary to the natural law is ‘when it is universally
held by all [civilised people] to be unnatural’ (Vitoria 1991: 209). Balthazar Ayala
thought that apprehending and comprehending the natural law was a matter
of wise men exercising ‘right reason’ implanted in them by nature (Ayala 1912:
Preface, viii).

For Gentili the natural law and the Law of Nations are discoverable with refer-
ence to what is agreed or practiced by the greater part of mankind. Such agreement
is for him the manifestation of natural or right reason. From widespread practice
and agreement one may infer from parts of the world one knows that adherence
will be evident elsewhere. Gentili does not purport to offer ‘demonstrations’ of
the natural law, after the fashion of a mathematician. Such demonstrations, in his
view, are not possible. Gentili argues that some things are so well known, such as
one should worship God, ‘that if you should try to prove them, you would render
them obscure’ (Gentili 1933: Book I, chapt. i, 14). Gentili’s method of coming to
know the natural law, and the Law of Nations, is what may be termed historical
or a posteriori, rather than a priori. It is then, an evidentially based method, in
which the actions, rules, and customs common to nations are taken to be proof
of the existence of the laws of nature and nations. In addition, it is not sufficient
to observe such practices, but one’s own conclusions need to be confirmed, or
validated, by ‘authorities’ because it is the ‘habit of philosophers and of other wise
men to speak according to the promptings of nature’ (Gentili 1933: Book I, chapt.
i, 15). Philosophers are more likely to possess natural reason, a quality that varies
considerably depending upon the level of an individual’s intelligence. The rules
of philosophers have to be confirmed by ‘the judgement of every age [which will]
undoubtedly possess natural reason, as the wise Alciato declares’ (Gentili 1933:
Book I, chapt. i, 16). Gentili suggests that he employs the method of ‘reasoning)
as he has observed its use elsewhere, because that too is an ‘imitation of nature’
(Gentili 1933: Book I, chapt. i, 16). In addition, special weight is given to God’s
words as revealed in Holy Scripture which are universally applicable.

Suarez, as we saw, at times makes a clear division between natural law and the
Law of Nations, and they are also distinguished in the manner in which we come
to know them. Suarez contends that primary moral principles and all precepts
that may clearly be inferred by reason from them are written in the hearts of men
by God. The Law of Nations, however, is of human design and arises from the
free will and agreement of mankind, relating either to the whole of the human
community, or to a major portion of it. It is not therefore written on the hearts of
mankind, and may be observed a posteriori in the customary practices of men and
nations.

It was Grotius’ contention that the laws of nature are the product of the Divine
Will and that they can be universally apprehended and comprehended by the
exercise of right reason, that is, natural reason:

That law by whose prescript form we are to judge is not hard to be found out, being the
same with all and easy to be understood, which being bred with everyone is engrafted in the
minds of all. But the right which we desire is such that the king himself ought not to deny
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unto his subjects, nor a Christian to infidels, for it hath its original from nature, which is an
indifferent and equal parent to all, bountiful towards all, whose royal authority extendeth
itself over those who rule the nations and is most sacred amongst them who have profited
most in piety (Grotius 2004: 8).

Rights over those things in common have been granted to the human race by
nature, or by God its author (Grotius 2004: 116).

Developing this Grotius maintained that the natural law can be discovered a
priori through the exercise of reason, and a posteriori by observing the customs,
tradition, and rules that humanity appears to agree upon. This convergence is
for him evidence of God’s natural law. Natural law may be known by, and must
be in conformity with right reason. It is a natural law, for example, that the sea
has always been for the common use of mankind, and that no one by nature
can claim a property right in it. For Grotius, this is a pronouncement of right
reason, and the test of its veracity is that nowhere in Holy Writ is it contradicted,
and it is in complete harmony with the ‘surest witnesses, nature and Scripture
(Grotius 2004: 83). The content of natural law can be determined in two ways.
First it may be known a priori as a dictate of right reason compatible with our
rational and social natures. Second, we may come to know it a posteriori with a
high degree of probability by identifying what all civilized nations agree upon.
The latter must be deemed to have the same cause in all nations, that is, nothing
other than ‘Common Sense’ (Grotius 2005: Book I, chapt. i, XII). Stephen Buckle
contends that in this respect Grotius’ conception of natural law is both innate or
rationalist, as well as historical (Buckle 1991: 6). It is important to note, however,
that our coming to know it may have an historical dimension, but its timelessness
is attested by the fact, as we have seen, that it is unalterable by God Himself.
In other words, its discovery and applicability is embedded in time, whereas its
existence is not. The test of natural law must be that it logically derives from
nature, or can ‘be deduced from certain principles by just consequences’ (Grotius
2005: Preliminary Discourse, §41). The usefulness of History is that it can confirm
that some judgements are universally held, and that they testify to the existence of
the law of nature. The law of nature, then, does not rest on the will of individuals.
It is an objective criterion of human action, not of man’s making. It is its self-
evidence as a rational precept of the human condition, rather than any naturalistic
quality, that makes it a law of nature.

There are for Grotius natural laws, as we have seen, by which we are obliged
that have been insinuated into the minds of men by God for which there is no
apparent reason. In the case of the prohibition of the marriage of those with close
blood ties we cannot ignore the Roman Jurists who pronounced that such unions
would constitute incest by the Law of Nations. It is not easy to give a reason for
this precept that would go uncontested. We simply have to accept that God in his
judgement has willed it. Such precepts are evidence of the disclosure by nations
of the law written in their hearts and to which their conscience bears witness
(Grotius 2004: 105, referring to Romans 2: 15). An indubitable and immutable
human nature provides the basis for natural law. Starting from the basis of our
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natural sociableness Grotius suggests that proofs of the natural law are almost as
self-evident as the data we receive through the senses (Grotius 2005: Preliminary
Discourse, §40).

Grotius distinguishes law, or right, into natural and volitional. Natural law is a
dictate of right reason determining what is consistent with human nature as by
necessity morally right, and what is repugnant to it, morally wrong (Grotius 2005:
Book I, chapt. 1, x and Book I, chapt. 2, i). As the author of nature God is the
author of these logically deducible natural laws or rights. Given our nature such a
law would be binding irrespective of its author. This has to be distinguished from
volitional laws which are either human or Divine. God’s volitional Divine Law is
that which it has pleased him to reveal, and which is binding either for a single
people, or universally (Grotius 2005: Book I, chapt. 1, xv). Human volitional laws
are contingently related to the circumstances to which they are a response, and
are either civil laws or the volitional Law of Nations, which must themselves be
derived from, or at least not subvert the natural law.

To ascertain the Law of Nations, however, there is no other means but the
historical and empirical (Grotius 2005: Preliminary Discourse, §xlvii). The Law
of Nations does not have an objective existence, and does not logically follow
self-evidently from the indubitable data of human nature, but instead emanates
from the will, ‘for that which cannot be deduced from certain principles by just
consequences, and yet appears to be everywhere observed, must owe its rise to free
and arbitrary will’ (Grotius 2005: Preliminary Discourse, xli; cf. Wight 2005: 41).
Grotius is suggesting, then, that the Law of Nations relates to what nations agree
ought to be the case.

Ius gentium is that law consented to by nations and which supplements nat-
ural law, both of which together regulate international relations in their entirety
(Remec 1960: 28). Because the Law of Nations is the product of human agreement,
it is in certain respects liable to change. Typically ius gentium refers to treaties
establishing law between states. It may also refer to the conventions which have
grown up around the practices of states in their relations with each other. Just as
the civil law is designed to benefit the state, by mutual consent the Law of Nations
benefits ‘all in general’ (Grotius 2005: Preliminary Discourse, §17). It is that law
for the benefit of the society of humanity which is clearly observed by all nations,
or the more civilized among them, but which cannot clearly be deduced from first
principles (Remec 1960: 28).°

For Pufendorf the law of nature is apprehended by means of the exercise of
reason. He does not think it necessary that natural laws are innate or imprinted
in men’s minds. Natural law is the dictate of Right Reason, by which he means
that man is endowed with the power of discovering this law by contemplating the
human condition. This artificial way of knowing the law of nature is not open

3 Remec argues that, ‘The law of nations as such only supplements the law of nature in certain
specific aspects, where the nations agree to such a regulation. Where no firm supplementary rule has
been established by the consent of nations, one must find out what is permissible according to the law
of nature and then direct his actions in consonance with these principles’ (Remec 1960: 81).
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to all men. Indeed, most people come to know its precepts by custom, or in the
course of their everyday business, just as, for example, someone who practices
a trade may do so by imitation or the use of instruments, in ignorance of and
without prejudice to the principles that underpin their practice (Pufendorf 1717:
Book II, chapt. iii, §XIII). Pufendorf suggests that it is not a complicated matter
to come to know the foundations of natural law. Human beings are foremost
desirous of self-preservation, and are unable to do so without the aid of fellow
human beings. At the same time they are easily provoked, capable of mischief,
cheating, and being insolent. Men are motivated to enter into society in order to
enjoy the protection of others, and are united with them in benevolence, peace,
and charity. It is the duty of all humanity to promote and practise sociableness
because it is the condition of our safety and flourishing. It follows that anything
conducive to it is commanded by the law of nature, and anything that detracts
from it is forbidden (Pufendorf 1717: Book II, chapt. iii, §XV).

Natural Law and Natural Rights

What change of circumstances gave rise to the shift of emphasis from natural law
to natural rights, and what necessitated the change of emphasis from objective
to subjective rights? It is important to note that there are no paradigmatic shifts
that entail radical disjuncture. Natural law in many of its iterations was perfectly
compatible with natural rights, and did not imply, as Michel Villey and Leo Strauss
and some of his followers suggest, a basic incompatibility. Brian Tierney argues,
for example, that the precepts and prohibitions of natural law imply natural
rights. The precept of natural law commanding that ‘“Thou shalt not steal’ logically
entails others having natural rights to appropriate property (Tierney 1988: 20).
Natural law and natural rights are integrally related in the medieval period, and
natural law is understood to confer rights upon individuals, and indeed natural
duties. The issue is essentially this, if a right can for all intents and purposes
be re-described as a duty owed by someone else, derived from a higher law, or
fundamental moral principles, then why is it necessary to have a separate language
of rights at all? Wouldn’t we be better off just sticking with the vocabulary of
natural law?

This whole natural law discourse is, however, a constellation of questions and
answers and if obligations in many cases have clearly implied rights, there is no
reason, in the appropriate circumstances, why we should not talk of both rights
and duties in the objective sense, that is, as somehow being derived from a higher
law. In addition to these rights relating to what we may be owed, that is, what is
one’s due, such commentators as Michel Villey, Brian Tierney, Richard Tuck, and
Knud Haakonssen emphasize a sphere of rights that may be called subjective. They
are rights to do something, which confer on the individual a degree of autonomy
to do or not to do certain things within the appropriate spheres of his or her moral
world, and in this sense they may be said to be permissive.
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It is important, however, not to exaggerate the extent to which individual
subjective rights came to replace the objective idea of right. Haakonssen reminds
us that natural law theory on the whole was not heavily individualistic and
obsessed with subjective rights. Much of the rights talk in early modern Europe
was not about the idea of moral agency entailing claims to be asserted against
others without guidance from any other source but one’s inner light. Nor was
it a widespread belief that the construction of a social world had to be achieved
by accommodating in some way competing claims. Most natural lawyers of the
seventeenth and eighteenth centuries adhered to the objective view of rights. The
moral agent was subject to natural law and obliged to discharge its duties. Rights
were understood to be derivative in the sense that they were the means by which
duties could be fulfilled (Haakonssen 1996: 5-6).

In the Aristotelian/Thomist tradition the idea of right — dikaion, ius — is pri-
marily objective, meaning giving someone his or her just due, what is just, or
the just thing to do. The issue is, to what extent this Aristotelian/Thomist con-
ception of natural right lays claim to be the precursor of the modern version
of natural rights. The modern version, however, has moved towards the subjec-
tive understanding of a right being something that the individual possesses, or
which inheres in the person giving rise to the natural rights or rights of man we
encounter in the eighteenth century. We should not, however, assume that the one
replaces the other. The language of objective rights persisted during the eighteenth
century.

In the subjective version we find the linking of right (ius) with power (potestas)
(Tierney 1991: 298-9). Michel Villey, for example, accredits Ockham with this
identification and suggests that he inaugurates the modern conception of a sub-
jective right. Ockham contended that all rights and liberties are endowed upon
individuals by God, and his concern was to ensure that they were not trampled
upon by ecclesiastical or secular institutions. He was particularly concerned to
argue that the Pope exercised only limited secular power, and could not do any-
thing he liked to the faithful as long as it did not transgress Divine and natural law.
Ockham contended that it was absurd to think that anyone could be deprived of
a right without fault or reasonable cause (Ockham 1992: 23). This is a conception
of right that is not a permission or grace, and constitutes a subjective rather than
an objective right.

This alternative view of a natural right to that associated with the Aristotelian
and Thomist tradition was never fully articulated in any treatise devoted to natural
rights, nor was it extensively developed in the context of discussions of rights, but
a vocabulary arose which clearly differentiated the subjective and objective mean-
ings of natural rights. Brian Tierney has done a great deal to bring to prominence
the importance of this vocabulary. He argues that rights to do something, or rights
understood as claims to be enforced against others are commonly encountered in
twelfth-century juridical works (Tierney 1984: 435). It is the contention that ius
naturale, or natural right, could at once denote an area of human liberty as well
as a body of constraining law that was crucial in the development of the modern
language of rights (Tierney 1989: 616).



Natural Law, the Law of Nations, and the Transition to Natural Rights 97

As Tuck contends, ‘by describing a ius as a potestas, Ockham was merely sig-
nalling that he too was using ius in an active sense’ (Tuck 1979: 23). For Tuck,
the crucial move was made by Jean Gerson who defined ius as a faculty, an ability
or power pertaining to anyone according to ‘divine right reason’ His notion of
right was not restricted to human beings. According to his understanding, the
sky has the right to rain, or the sun to shine. Gerson brought together what the
Romans had always kept apart, ius and libertas. He contended that, ‘Ius is a facultas
or power appropriate to someone and in accordance with the dictates of right
reason. Libertas is a facultas of the reason and will towards whatever possibility is
selected ... Lex is a practical and right reason according to which the movements
and workings of things are directed towards their ordained ends’ (cited in Tuck
1979: 26-27). His distinction here between right and law became a hallmark of
some seventeenth-century theories of natural rights.

Intimations of the subjective view, however, may be found in abundance during
the medieval period, especially in the commentaries on the Gregorian Decretals.
The Decretists, such as Rufinus, Ricardus, Huguccio, and Alanus, contributed to
the development of a vocabulary which saw ius naturale not only as natural law
and cosmic harmony, but also as a faculty, ability or power related to individual
right reason and moral judgement in which the liberty to act is permissive. As
we saw natural law was not exclusively a body of restraints on power, commands
and prohibitions, but was also capable of circumscribing an area of right activity
that was permitted, but not required or commanded. It was permissive, in that
a person or group of persons may choose to do or not to do it (Tierney 2004:
8). The canonists around 1200 developed a vocabulary, Tierney maintains, that
clearly distinguished between claim rights and active rights, ius ad rem and ius in
re (Tierney 1989: 625-29). Neither Ockham nor Gerson needed to precipitate a
semantic revolution because the subjective sense of rights associated with potestas
was already being articulated within a rich vocabulary of rights (Tierney 1988:
17 and 31). Within the triad of perceptive, prohibitive, and permissive natural
law, it was the last that gave grounds for a conception of natural rights based
upon natural law, and which was not therefore opposed to subjective rights as
Hobbes came to conceive them. Indeed, many jurists and philosophers attempted
to justify private property with reference to permissive natural law. Initially God
gave the world to humanity in common, but at the same time the inconveniences
that arose through a combination of increased population, the propensity to
human depravity, and simply the practicalities of calling something one’s own
gave rise to the permissive natural law of taking possession of something, and
by doing so placing others under an obligation to respect the property right
that one has created (Tierney 2001: 384). How such first possession gave rise to
an obligation on the part of others without their explicit consent was a prob-
lem that bedevilled most thinkers, including Kant. Hobbes simply confronted
the issue straight on by positing a right to take anything we want in a state of
nature, but no correlative obligation on the part of others followed. Other writers,
such as Huguccio (d. 1210), reverted to more accommodating strategies which
did not refer to God’s gift of the world in common as a precept, but instead a
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permission which allowed some property to be held in common and some to be
private.

The idea of a right, or ius, in Roman law and Aquinas is that which is in
conformity with law. It is the judgement of what is right or just, for example, in
the making or conduct of war (Grotius 2005: Book I, chapt. i, IIT). Grotius more
clearly than Vitoria or Gentili transforms this conception of right into something
that we possess: it is a moral quality. Vitoria had used the term ius to refer to a
faculty or power to do or not to do something within a sphere of human autonomy
(Tierney 1989: 638).

Subjective Right

Suarez had a clear distinction in his own mind between law and right. He acknowl-
edges that as well as rights that are derivative from natural law, there are also rights
that relate to the powers and claims of individuals. He contends that, ‘According to
its strict signification ius is called a kind of moral power ( facultas) which everyone
has concerning his own property or something due to him. So the owner of a
thing is said to have a right in the thing and a workman is said to have a right to
his wages’ (cited in Tierney 1989: 621). The subjective rights about which Suarez
speaks are the means to accomplish the goals set by natural law. They include
powers, dominia that we have over ourselves, or liberties, over the world, that is
property, and over others. Subjective rights are also seen as concessions; in that
natural reason dictates what is necessary and what is permitted (Haakonssen 1996:
23). In Suarez’s view private property and individual possessions are part of the
permissive law of nature.

Both Grotius and Pufendorf acknowledge a subjective sense to the concept of
natural rights. In discussing the right of war, for example, Grotius attributes three
meanings to ius. First, he says that the concept signifies what is just. A right of
war therefore means that which may be done without injustice to the enemy.
Secondly, ius may mean a kind of law in which ius naturale is a dictate of reason.
He nevertheless gives emphasis to a third meaning at the centre of which is the
individual. In this sense ius is ‘a moral Quality annexed to the person, enabling
him to have, or do, something justly’ (Grotius 2005: Book I, chapt. IV, iii-iv). He
goes on to suggest that in this third sense a moral quality may be deemed a faculty
that each person has signifying a power over oneself, namely liberty, or a claim on
or power over other persons or things.

In addition to being what is just, Grotius, more explicitly than Vitoria, argues
that a ‘RIGHT is a moral quality annexed to the person, justly entitling him to
possess some particular privilege, or to perform some particular act’ (Grotius
2005: Book I, chapt. i, IV). A right is something that we have (see Tierney 1997:
3246 for the meanings of ius in Grotius). For Grotius there is a natural moral
order in which the individual’s rights are sustained by law. Law sustains, rather
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than creates morality (Haakonssen 1985: 240). The law of nature becomes the
assertion of the principle of having respect for one another’s rights, that is, having
rights implies a certain duty on the part of others to respect them (Vincent
1986: 25).

From our indubitable natural sociableness four fundamental rights of nature
follow. First there is the right to have people abstain from what is mine. Second,
to have that restored to me which is mine along with any profit. Third, promises
must be honoured. And, fourth, there is the right to punish wrongdoing, which
differs from the other rights in that it is not strictly speaking a moral power, and
therefore has a somewhat ambiguous status (Grotius 2005: 8; cf. Haakonssen,
1985: 242). Without such fundamental axioms human society could not exist, let
alone flourish. In this respect the natural law stands as the foundation of all law.

Similarly, Pufendorf recognizes this subjective use of the term ius. Pufendorf
points out the ambiguity of the Latin term 7us, suggesting that it may mean law, a
system of municipal laws or constitutions, or the sentence passed by a judge. The
senses in which Pufendorf prefers to use it, nevertheless, are subjective, ‘Right is
that Moral Quality by which we justly obtain either the Government of Persons, or
the Possession of Things, or by the Force of Which we may claim somewhat as due
to us’ (Pufendorf 1717: Book I, chapt. i, §$XX). Pufendorf uses the term ius to refer
to four types of deontic powers. The first is libertas, or power over one’s actions.
The second is imperium which relates to power over other persons actions. Third,
there is dominium, meaning power over one’s own things. And fourth, there is
servitas meaning power over another person’s property (Haakonssen 1996: 40).

Christian Wolff, however, provides the best example among eighteenth-century
enlightenment thinkers of a fully worked out theory of the relationship between
subjective natural rights and the natural law. For Wolff laws are rules to which we
are obligated, and the natural law, which is innately associated with the rational
nature of man, puts him under an obligation to strive towards perfection. Moral
action, that is, the ability to discharge one’s moral obligations requires free will, or
a degree of freedom of choice. The moral power or faculty to choose or act in this
way is for Wolff a right. The relationship between natural law and rights is clear.
What natural law obliges us to do, rights provide the means to fulfil the obligation.
The natural law puts us under an obligation of self-preservation, and we have a
right to food in order to fulfil it. In addition to being a series of commands and
prohibitions, the natural law may also be permissive in that it indicates what is
permitted, lawful or allowable, but which is not obligatory. Natural rights operate
in this area of permissiveness (see Tierney 1989: 622).

In essence, subjective natural rights for Suarez, Grotius, Pufendorf, and Wolff
are moral powers or qualities, and not as they were for Hobbes, as we shall see,
liberties to do whatever one liked in a state of nature, or within civil society to do
that which the law does not proscribe.*

* Twill return to the distinction between prescriptive and prescriptive natural rights in Chapter 5.
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CONCLUSION

The relationship between natural law and the Law of Nations, and the law between
nations was by no means uncontentious. Evidence of the existence of the Law
of Nations, in addition to its direct derivation from the law of nature, was a
customary practice that was prescriptive in character. However, the matter was
complicated by the fact that the customary basis of the Law of Nations was taken
to be unrelated to the often rationalist basis of the law of nature, apprehended
through the exercise of right reason. The customary character of knowledge of
the Law of Nations, the fact that certain practices had been subscribed to since
time immemorial, was evidence for some that the Law of Nations was rooted
in natural law. In addition, the voluntary Law of Nations, that is, those rules of
conduct upon which the civilized nations agree, were not necessarily sanctioned
by or derived from natural law. While Rachel was not the first to make a conceptual
distinction between natural law and the Law of Nations, he was the most emphatic
in maintaining that distinction.

In addition, this chapter has explored the relation between objective and subjec-
tive rights, pointing out that the latter is not exclusively related to modern natural
rights, and that the former, that is, a right derived from natural law persisted and
remained dominant.
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Natural Rights and Social Exclusion:
Cultural Encounters

INTRODUCTION

In March 2007, amid considerable protest from indigenous peoples, Her Majesty
Queen Elizabeth II visited Virginia to commemorate European settlement in
North America. Some weeks later, on 13 May 2007 Pope Benedict XV, formerly
Cardinal Ratzinger the leading voice in the Congregatio pro Doctrina Fidei, once
known as the Holy Office of the Inquistion, responsible under Pope John Paul II
for counteracting the dangerous tendencies in Liberation Theology, addressed
the Bishops of Latin America in Brazil. In this address he makes concessions
to Liberation Theology, acknowledging the injustices of autocratic governments,
and unbridled capitalism in Latin America. Marxist governments, however, he
warned, have been equally destructive, both economically and ecologically. For
the regeneration of Christianity in Latin America, and the spiritual values that
counteract the iniquities of capitalism and Marxism, we must look to the fam-
ily. In offering his support to feminism, he says that among those tendencies
that serve to undermine the family is the persistence of a chauvinist mental-
ity that fails to acknowledge the equal dignity and responsibility of women
and men.

In his address he pointed to the dangers and benefits of globalization. Glob-
alization, he maintained, has generated a vast network of relationships that is to
some extent an expression of humanity’s ‘profound aspiration to unity’ (Benedict
XVI 2007: 3). He warned that such a world-wide phenomenon is in danger
of generating vast monopolies, and elevating profit to the status of a supreme
value. Globalization, he proclaimed, must be led by ethics, ‘placing everything
at the service of the human person, created in the image of God’ (Benedict XVI
2007: 3).

What caught the attention of the world, however, and of indigenous peoples,
was his apparent insensitivity to the suffering that the introduction of Christianity
into the continent of America had brought in its wake. He first thanked God for
the great gift of the Christian faith that He had bestowed upon the people, and
which had animated the continent for five centuries. What Christianity meant for
the indigenous peoples was the welcoming of a God that their ancestors had been
seeking, unknowingly, in their religious traditions. To add insult to injury, Pope
Benedict XVI added:
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In effect, the proclamation of Jesus and of his Gospel did not at any point involve an
alienation of the pre-Columbian cultures, nor was it the imposition of a foreign culture.
Authentic cultures are not closed in upon themselves, nor are they set in stone at a partic-
ular point in history, but they are open, or better still, they are seeking an encounter with
other cultures, hoping to reach universality through encounter and dialogue with other
ways of life.... (Benedict XVI 2007: 1-2).

A similar sentiment was expressed by Pope Paul III almost five centuries earlier. In
1537 he declared that ‘We ... consider, however, that the Indians are truly men and
that they are not only capable of understanding the Catholic faith, but, according
to our information, they desire exceedingly to receive it’ (cited in Hanke 1949: 73).

I want in this chapter to explore the practical implications of the ideas of
natural law and natural rights. The cases of the European encounters with the
American Indians and Australian Aborigines provide no better illustration of
how such abstract doctrines, with their universal standards and applicability,
when translated into concrete social and political contexts, requiring practical
prescriptions and imperative injunctions, led to widely differing conclusions, but
ultimately, even among apologists for the Indians, could provide justifications
for occupation. Even the more humanitarian of Europeans of the seventeenth
through to the twentieth century believed that Indians were primitive, but that
with proper training in the Christian religion, European agricultural methods,
and literacy they could become civilized. Furthermore, I want to illustrate what
is a general proposition. Discussions of universal rights have almost invariably
included significant disqualifications of their enjoyment by peoples deemed inca-
pable of possessing the necessary attributes for their exercise, or who simply
haven’t taken advantage of the rights they have, even though they are unlikely
to have known about them. Such people were nevertheless deemed to have the
same duties as Europeans, and failure to fulfill them had serious consequences,
affording others further opportunities to exercise their rights to dominate or
oppress.

Various strategies were adopted to effect such opportunities. Charles Mills
argues that white settlers joined in expropriation contracts, creating societies, with
the clear implication that no society had previously existed (Mills 1997: 13, 24, and
49-50). Tully has argued that European theories of property since settlement have
served to misrecognize the systems of property and the political organizations
of the Aboriginal peoples they encountered (Tully 1999: 158). Carole Pateman
extends these ideas to talk about a specific form of Charles Mill’s expropria-
tion contract. This she calls the ‘settler contract’ which has among it principal
components the right to husbandry, and the establishment of sovereignty where
the natives were deemed insufficiently organized and civilized to conceive of
it, let alone exercise it. On the strict logic of the settler contract natives are
excluded, as in Australia, and on the modified logic they are afforded certain
concessionary rights and partially accommodated, as in America under English
settlement.
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The application of natural law, and the Law of Nations, uniquely the product of
the Western political experience, were conceived as universal, and local variations,
at least in terms of fundamental beliefs, were regarded as violations. There was
certainly a scale of civilization, which became gradually more refined, both explicit
and implicit, that was used to determine to what extent those who did not belong
to the higher civilized nations could exercise universal rights, for which certain
qualifications had to be met.

The early dealings of Europeans with non-Europeans were characterized by this
attitude, and manifest in the myth of the three sons of Noah and the continents
they inherited, the hierarchy of which was extended to the New Worlds of America
and Australia, with the former being placed above, and the latter below, Africa on
the continuum of civilization. Even during the late nineteenth century the Law
of Nations was deemed formally to embrace a scale of civilization, comprising
savagery, barbarism, and civilization with rights that inhere in the higher, inac-
cessible to the lower because of some impediment correlative with the stage of
human development people had so far attained, or that may even congenitally
prevent such enjoyment of rights.

Miguel Leon-Portilla suggests that the conquest of America by Herndn Cortés
and his army of Spaniards constituted probably the most historic and consequen-
tial of meetings ever experienced between cultures (Leon-Portilla 1992: xi). The
European encounter with the American Indians required a vast readjustment of
traditionally held views, and conceptualizing peoples and practices from an alien
world initially entailed trying to understand them in terms of familiar categories,
such as property; the propriety of their manner of behaviour and dress; and their
conformity to natural law. As Anthony Pagden contends, following the discovery
of the New World Europeans did their best to transform it and its native peoples
into something resembling the Old. For three centuries the continent was domi-
nated by intellectual cultures that were certain of their conviction that the world
was an exemplification of preordained laws of nature, in terms of which everything
was explicable (Pagden 1993: 10).

For peoples, such as the Aztecs, they interpreted the encounter in terms of
their familiar categories, myths, and legends. Both the Spanish and the Aztecs
were expansionist nations, and both had become the most powerful on their
respective continents. By 1519, when Cortéz arrived on the continent of America,
the Aztecs ruled over more than 3 million people who spoke several languages.
Their empire extended from the Pacific Ocean to the Gulf coast, and from central
Mexico to what is now Guatemala. Both peoples inhabited a world-view coloured
by religious imagery, and structured by philosophies of history with spiritual
significance, through which they interpreted the ‘other’. Central to the religion
of the Aztecs was the god Huitzilopochtli-the-Sun, the source of all life, and
they saw themselves as the people of the Sun, attributing a mystical and primary
significance to warfare as a cultural institution.

The conquest of other peoples in practical terms provided a continuous source
of sacrificial victims. The sun as the source of life must be fed the most sacred of
all foods, human blood, in order to sustain its creative force. The entry of Cortés,
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accompanied by 600 Spaniards, into the great city of Mexico (Tenochtitlan), the
lake island capital of the Aztecs, signified for Montecuhzoma, not a source of
sacrifice, but the prophesized return of Quetzalcoatl and other gods from across
the Gulf of Mexico. On hearing of the arrival of Cortés and his men, Montecuh-
zoma sent a deputation bearing gifts worthy of the returning God. He dispatched
with them captives who were sacrificed in the presence of the strangers so that
their blood may be drunk. The Spaniards were shocked, and some physically
sickened by the abhorrent sight. They refused to eat the food sprinkled with
blood, and were repulsed by the people who greeted them (Sahagun’s informants
in Leon-Portilla 1992: 33).

At first the Spaniards tended to look at America through medieval eyes, trans-
ferring myths and legends about fantastical creatures and magical enchantments
to the lost continent. It was the land of unicorns, giants, griffins, trumpet blowing
monkeys, and strange creatures resembling people in appearance, but not in habit.
These first impressions were succeeded by perceptions of a dangerous, hostile, and
savage continent that had to be tamed and brought under the tutelage of the rulers
of Spain and the Christian religion (Hanke 1959: 5-8).

The significance of the encounter for Europeans is that it forced philosophers,
jurists, theologians, and politicians to interrogate the foundations of their con-
victions, and to ask questions that stretched traditional natural law and natural
rights theories to the boundaries of their conceptual limits. Questions of who or
what were these creatures resembling humans; about the capacity of Indians to
qualify fully as members of humanity; how should they be treated, and whether
they had the ability to comprehend and receive the word of God. If so, how
was it to be instilled in them, through education or by force? Given the depths
of their depravity whether they possessed sufficient rationality to own property,
or indeed, whether they themselves were eligible on Aristotelian grounds to be
classified as natural slaves, able to understand rational commands but not able
to formulate and execute them for themselves. For the conquistadors the issue
boiled down to that of when just war was permissible to force the Indians to
submit to God, the king, and the conquerors. For the ecclesiastics the issue was
how could the natives be changed from what they are into what they ought to be
(Hanke 1959: 8). For Vitoria, the prime professor of Theology in the University of
Salamanca, the issue was not about the jurisdiction of the Pope or the Emperor,
nor of Roman Law. Instead, the Indian question was one of natural law and the
issue of rights was consequently not one of juridic, but of natural rights (Pagden
1987: 80).

Natural law and natural rights were the universal standards employed by Euro-
peans to judge what they encountered, and to arrive at answers to the most
fundamental of questions. There could be no exceptions to these rational uni-
versal standards, but there may be mitigating circumstances, such as invincible
ignorance, that made some initial judgments less severe. Few Europeans would
deny that there were natural rights, and that all humans had them by the mere
fact of being human: what was at issue was whether the American Indians met
the qualifications, or fell short in some way, of being fully human. If they qualify
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then like every human they possess natural rights, and participate in the univer-
sal community of humankind. This, however, was a doubled-edged sword. Far
from offering the American Indians unqualified protections against violations by
Europeans, it presented a set of criteria from which deviation constituted a just
cause for war, during which time many of these human rights were in abeyance.
There were disputes as to the circumstances that gave rise to just cause, or about
practices that invited what we would now call humanitarian intervention, but few
would argue that there were no conditions that could not give rise to the justifiable
acquisition of territories, and dominion in the Americas, on the principle of
the natural right of terra nullius, or res nullius, or on grounds of violations of
natural rights by the Indians themselves against their own peoples or against
Europeans.

The appearance of the universalism of natural rights is undermined in practice
by what amounts to an imposition of European Christian standards of conduct
and rationality. Fundamentally, Francisco Vitoria’s arguments, for example, rest
upon universal rights which take priority over those of specific communities,
the contravention of which justifiably legitimates intervention by a foreign state
to restore the rights and punish the perpetrators of the wrong. Indeed, Vitoria
believed in a universal community which was not merely confined to Christians.
Each state has a right and a legal obligation to compel rogue states to conform to
international law and to the customary law of the ‘societa gentium’.

Vitoria (1480-1546) was a voice of some significance in the sixteenth century.
His opinion was sought on most of the controversies of the day. Henry VIII
referred to him the divorce controversy, the pope consulted him on difficult
matters of conscience and Charles V solicited his views on disputes which arose
out of the conquest of America (Phillipson 1915: 177). Vitoria assumed that not
only Christians, but also the American Indians could discover natural law by the
exercise of right reason, and that just as the Spanish had to act in a manner appro-
priate to it, they had the right to expect the Indians to do likewise. The laudable
intention to constrain heavily armed Spanish soldiers in their relations with native
Indians by reference to the natural law broke down ultimately when the Indians,
as Vitoria conceived it, acted in a manner at variance with that law (Johnson
1981: 77).

In addition, despite the variations in the definition of the Law of Nations and
its relation to the law of nature, an aspect of that law, at least, was based upon
the usage or custom of ‘civilized” states, to which all other nations were subject
irrespective of exhibiting signs of consent. As late as 1680, Textor, invoking the
example of the American Indians and Africans of the Cape of Good Hope, argued
that, ‘if there be a people so wild and inhumane as to live without Law, The Law of
Nations, which Reason dictates and Usage affirms, is not on that account any the
less the Law of Nations’ (Textor 1916: 1, 3).

The Spanish conquest of the Americas gave prominence to questions that had
hitherto not been at the forefront of the minds of theologians, jurists, and philoso-
phers. The discovery of new territories raised the question by what right a foreign
power could occupy and take possession of lands inhabited by other peoples.
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To legitimate such acquisition familiar terms of reference had to be invoked.
A theory of property needed to be developed in order to justify the occupation of
the lands of ‘primitive peoples’, subject these people as slaves, and even massacre
them. The question of the justice of acquisition was immensely important. At the
heart of the issue was the question of property and the terms of its appropriation
and ownership. Here the American Indians were often excluded on the grounds of
insufficient rationality, falling foul of a restricted conception of labour, or for not
constituting a nation.

JUST WAR, PROPERTY, AND HUMANITARIAN INTERVENTION

Vitoria’s and Gentili’s attempts to apply just war theory to the case of the Amer-
ican Indians constitute genuine attempts to make the precepts of the natural law
truly universal, and offer the prospects of protection against unlawful aggression
and usurpation. Vitoria was not himself as strong an advocate of humanitarian
intervention as Gentili, who was much more disposed to favour it. Vitoria was far
less willing to allow the sinful practices of the Indians, such as sodomy, bestiality,
and incest, even though they were unnatural, to act as a pretext for Spanish
intervention (Vitoria 1991: 218-9, 224, and 272-5). For Vitoria the only legitimate
justification for war (excepting God’s command) is the violation of right, and
the occupation by the Spaniards of some tracts of land, in the Indies, and the
exercise of dominion over their inhabitants was because the Indians had in some
way violated the rights of the Spaniards.

There were, however, circumstances under which one people may intervene
on behalf of another, and they relate to the unconditional right to protect the
lives of innocent human beings. Having established that the American Indians
have rights, the violation of those rights may give occasion for what we would
now call humanitarian intervention. Cannibalism and human sacrifice were of a
different order from bestiality, incest, and sodomy because they entailed the taking
of innocent lives (Vitoria 1991: 207-30). Those whose lives are threatened by such
practices should be rescued from their predicament, by individuals or agents of
the state. Such intervention may even go as far as regime change, and the potential
victims of cannibalism and human sacrifice have no right to renounce their right
to life by declining the help of a third party. Furthermore, intervention may be
justified to save a people from a cruel tyrant, irrespective of whether the invasion
is welcome, and the invaders hailed as liberators. The grounds he gives are that
the victims are our neighbours and we have a duty to deliver them from mortal
danger, even without the authority of the pope.

The gospels (Mark 16: 15) command Christians to spread the word throughout
the world, and if the Indians obstruct them, or punish the converted, the Spaniards
‘may take up arms and declare war on them, in so far as this provides the safety
and opportunity needed to preach the Gospel’ (Vitoria 1991: Q 3, Article 2, §§9—
11, pp. 284-5). Vitoria recognized a number of just claims to dominion which
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even if not applicable in the Spanish case could provide strong pretexts for the
justification of colonization. The Law of Nations (jus gentium) which is, or is
derived from, the natural law allows unimpeded travel and communication on
condition that harm is not perpetrated by the traveller. The traveller has a right
under natural law and the Law of Nations to trade and enjoy those things that the
indigenous peoples hold in common. Denial of these rights constitutes a just cause
of war. Furthermore, Vitoria grants a right to spread the gospel, but not forcibly to
impose it, as a result of which converts secure rights of protection which if violated
constitute just causes of war. A just cause, of course, gives the injured party claims
to dominion that he would not previously have been able to press (Vitoria 1991:
231-92).

On the other hand there are those who wish to uphold the right of intervention
for reasons beyond saving lives. In 1516 More maintained that his Utopians having
pity for a people oppressed by a tyrant may for humanitarian reasons liberate
them from the tyrant’s yoke and bondage (Barnes 1982: 778). Gentili argues,
for example, that love of our neighbour and the desire to live in peace confer a
right to wage war against those who violate the ‘common law of humanity’ and
wrong mankind (Gentili 1933: Book I, chapt. xxv, 202). He maintains that there
is a natural impulse towards self-protection and that if our rights are infringed
we have a right to avenge ourselves. It is a law common to all mortals that they
have a right to punish those who seize their property (Gentili 1933: Book I, chapt.
xviii, 134). As we have seen, however, those who claim such a right must first be
deemed to own the property and not themselves to have infringed the natural law
and thus give just cause and forfeit those rights. As Gentili contends, ‘One who
attempts what is unlawful loses his lawful rights’ (Gentili 1933: Book I, chapt.
xix, 140). When hostilities cease buildings and places remain in the power of
those who hold them, unless otherwise stated in the peace treaty (Gentili 1933:
Book II, chapt. xvii, 623). In terms of moveable property, Gentili argues that it
does belong to the enemy who seizes it until it is taken ‘clear through’ to a point
within its own fortified lines (Gentili 1921: Book I, chapt. ii, 5). For Cornelius
van Bynkershoek, writing in 1737, title to property by capture is as strong a
claim as that of inheritance or contract. He contends that ‘It is evident that the
enemies’ goods, whether moveable or not, may be taken by the laws of war’
(Bynkershoek 1930: Book I, chapt. iv, 26). The issue for him was at what point
may ownership be deemed to have changed hands (Bynkershoek 1930: Book I,
chapts. iv—vii). In relation to immoveables Bynkershoek regards every occupation
as a valid title to property, until such time the occupier is expelled, or vacates the
territory.

For all their protestations of universality, however, the medieval just war
theorists were concerned with Christian belligerents and the justness of their
causes, and not with the rights of non-Christian peoples (Johnson 1981: 75).
The idea of natural rights, far from protecting the Indians against the brutality
of the Spaniards, was used to justify their subjugation. The natural rights of the
Spaniards, it was claimed, were being violated by the American Indians who had
a duty to respect them.
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By applying the universal standards of natural law, natural rights, and the
Law of Nations, even though the Indians may be protected from some of the
precepts on grounds of invincible ignorance, justifications could be given for
waging war against them. If certain of their internal societal arrangements, such
as human sacrifice and cannibalism, were an affront to humanity, intervention
to save innocent victims may be justified. Even where such affronts were not
acknowledged, transgressing the Law of Nations provided ample excuse. Imped-
iments to the rights of passage, attempts to prevent the appropriation of ‘vacant
land’, or acquire gold from the ground that the world held in common gave just
cause for war. Juan Ginés de Sepulveda went as far as to argue that if natural
slaves, such as the Indians, resisted the natural dominion of their superiors they
gave grounds for just war against them with no more injustice than one would
hunt down a wild and savage beast (Hanke 1959: 45). Sepilveda and Las Casas
represented opposite ends of the spectrum at the famous inquiry into the conduct
of the Spaniards held at Valladolid in 1550, to which we will return in Chapter
Seven.

With copious reference to the Scriptures Sepulveda argued that the American
Indians were barbarians by habit and by nature, and were contaminated by their
barbarous vices. By right of nature, he claims, races of this sort must obey the
more civilized and prudent. If they refuse to do so they may ‘be forced with arms
and that war would be justified by right of nature according to the authority of
Aristotle and Aquinas’ (Sepudlveda 1973: 9). This was a view with which Ayala
could concur. It is self-evident, as far as Ayala is concerned, that human depravity
may be constrained by war, captivity, and slavery (Ayala 1912: Preface, viii).

Sepulveda went further and advanced an argument that later characterized
Locke’s attitude towards the Indians, and indeed, that of the eighteenth-century
natural law theorist M. de Wattell (cf. Pagden 1987: 92). Since God had given a use
right to the American Indians, they had abused that right by not making nature as
productive as possible, and in particular, by violating use rights in the person by
practicing human sacrifice and cannibalism. Private property was for him a legal
construct, and the product of civil society. American Indians not only abused their
use rights, their excuses for societies were no more than could be found among
certain kinds of beast. They had no right in resisting more industrious peoples
from appropriating the land.

The sixteenth-century Italian jurist Pierino Belli (1502—1575), writing in 1558,
shortly after the inquiry at Valladolid, contended that ‘things captured in war
belong to the captors is maintained by the laws, and that too not only things move-
able or self-moving, but also immovable’ (Belli 1936: Part II, chapt. xii, p. 85).
Even the protestant Gentili, who was more sympathetic than most, thought that
the Spaniards had just cause for waging war against the Indians on the grounds
that they had interfered with the universal natural rights afforded by nature. These
include the right of passage, safe harbour, provisions, and to trade, thus denying
the right of lawful commerce (Gentili 1933: Book I, chapt. xix, 138). Gentili does
suggest that, because the New World is now joined to our own, warfare against the
Indians ‘seems to be justified’ because of the denial of commerce to the Spaniards.
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The intentions of the Spaniards were, however, dominion rather than trade, as if to
take possession of land previously unknown to us was the same as land previously
possessed by no one. Gentili does not follow through the implications. Instead
he says that hence there arose a dispute between the kings of Spain and Portugal
which was resolved by the pope who set out what lands in the New World may
lawfully be possessed (Gentili 1933: Book I, chapt. xix, 144).

Suarez questioned the legitimacy of the punishment of injuries by third par-
ties, which was something that Grotius condoned, over the world, ‘what some
assert, that sovereign kings have power to punish injuries over the whole world, is
altogether false, and confounds all order and distinction of jurisdictions’ (cited in
Barnes 1982: 779).

HUMANITARIAN INTERVENTION

One of the traditional doctrines of the Church was the obligation to aid innocent
people in danger of being killed unjustly. Gentili, for example, refers to Constan-
tine’s remark that those who live according to the precepts of God will regard
an injury to another as one done to themselves. We have an obligation to save the
injured from the hands of the injurer, as long as we do not put our own lives at risk
(Gentili 1933: Book I, chapt. xv, 113—4). The practices of the American Indians,
usually referred to as barbarians even by their defenders, such as Vitoria and Las
Casas, were so abhorrent to many Europeans that they in themselves constituted
a just cause of war. Even opponents in the debate concerning the appropriate
treatment of the native Americans could agree that there are certain conditions
that necessitate and justify the duty to intervene in the cultural life of the Indians.
Vitoria, Gentili, Septlveda, Suarez, and Grotius, for example, consider one such
just cause to be intervention on behalf of the innocent against certain categories of
crime in breach of the natural law. Gentili argued that intervention was justifiable
on a wide variety of grounds including the defence of subjects of another state
against their ruler, if he is grossly unjust and cruel to them (Gentili 1933: Book I,
chapt. xviii and Book I, chapt. xix).

Tyrannical oppression of the innocent, human sacrifice, euthanasia, and canni-
balism, for Vitoria, provide just causes for intervention in ‘defence of our neigh-
bours’ (Vitoria 1991: 347; cf. 287-8). For those sins against nature that did not
threaten lives, as we have seen, he was more circumspect.

Sepulveda, however, was far more interventionist for humanitarian reasons. He
argues that all men are commanded by Divine and natural law to save innocent
victims from slaughter, if it can be done without significant disadvantage to
themselves. The Indians, in his view, engaged in such widespread human sacrifice
that to subject them to the government of Spain which abhors such practices is to
do them a great service. Waging war against the Indians was to protect the weak
among them from the barbaric practices they were forced to endure (Hanke 1959:
41). Furthermore, Divine and natural law impels us to draw back to salvation even
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those whose errors lead them to destruction, whether knowingly or unwittingly.
It is a duty of all sound men to drag them to salvation even against their will.
Septlveda contends that, ‘the barbarians are rightfully compelled to justice for the
sake of their salvation’ (Septlveda 1973: 18). We have a duty to intervene, then,
not only to save lives, but also to save souls.

For Gentili the Spaniards were justified in waging war against the Indians who
‘practised abominable lewdness even with beasts, and who ate human flesh, slay-
ing men for that purpose’ (Gentili 1933: Book I, chapt. xxv, 198-9). He maintained
that those peoples who have broken the natural bonds of union between all men
by violating natural and Divine laws forfeit their natural rights. For Septlveda,
their devil worship, cannibalism, the burial alive of important persons, and other
crimes in breach of the natural law, whose description is extremely offensive to
the ears of, and horrifies, civilized peoples, justify intervention by the Spanish in
order to save innocent people. On these grounds alone, God and nature confer
the right ‘to wage war against these barbarians to submit them to Spanish rule’
(cited in Hanke 1974: 86). Armed intervention is necessary in order to prevent
gross violations of the natural law to which all are subject. Towards the end of
his life Sepulveda was less severe in his judgment of the American Indians, but
he still maintained that the Spaniards comply ‘with the duty of mankind’ in
eradicating customs contrary to the natural law. The Indians should be forced
to ‘change their lives and adopt the obligations of Natural Law’ (cited in Hanke
1974: 118).

For Gentili there was an obligation on the part of civilized nations to act
on behalf of the societas gentium in general in intervening where sodomy and
bestiality were commonly practiced, and to come to the aid of victims of can-
nibalism and immolation, ridding the world of such abhorrent regimes that
perpetrated or condoned the crimes. To justify intervention the grounds had
to be sufficiently serious, and the violation of rights had to be by sovereigns
or peoples, and not the random acts of individuals (Gentili 1933: Book I,
chapt. xxv).

Francisco Suarez was more attuned to Gentili and less inclined than Las Casas
to make allowances for barbaric practices, but he was not as ready as Sepulveda
to intervene on the grounds of converting heathens. Suarez argued that, ‘in
order to defend the innocent, it is allowable to use violence against the infidels
in question, that they may be prevented from sacrificing infants to their gods;
inasmuch as such a war is permissible in the order of charity and is, indeed,
a positive duty if it can be conveniently waged” (Suarez 1944: disp. XVIII, §$iv,
p- 770). Suarez did not limit intervention to the rescuing of children. In the case
of adults, even if they consent to being sacrificed to idols, they must be deemed
insane, incapable of controlling their lives, and it is therefore permissible to rescue
them from sacrifice. If, however, infidels sacrifice only those found guilty of seri-
ous crimes and sentenced to death, then the excuse of defending the innocent no
longer applies (Suarez 1944: disp. XVIII, Siv, p. 771).

Suarez nevertheless elsewhere sounded a note of caution, maintaining that God
was capable of inflicting punishments for himself, and that if this power had been
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granted to the whole human race it would have led to widespread disorder, and
‘it would always be permissible to declare such a war on the ground of protecting
innocent little children’ (Suarez 1944: disp. XII, §v, p. 824, also cited in Green and
Dickason 1993: 210).

In the course of discussing the principles of just war, Grotius extends this prin-
ciple found in Suarez. In disagreement with Vitoria he argued that states have a
natural right to punish excessive violations of nature, such as inhumanity to one’s
parents, and cannibalism, whether the injuries are perpetrated against themselves
or against others with whom they have no direct involvement. Following Isocrates,
Grotius maintains that the most just of wars is against ‘wild rapacious beasts’, and
the next is against those men who act like beasts (Grotius 2005: Book II, chap.
xx, §XL, 3-4, p. 1022—4). The cannibals of the East Indies and the Americas,
who for Grotius were little better than beasts, could justifiably be punished by
Europeans.

Vitoria and Gentili recognized a number of just claims to dominion which
could provide strong pretexts for the justification of colonization. The Law of
Nations accommodates both individuals and states in its provisions. In relation
to individuals the Law of Nations allows unimpeded travel and communication
on condition that harm is not perpetrated by the traveller. The traveller has a right
to trade and enjoy those things that the indigenous peoples hold in common. This
includes digging for gold or diving for pearls in the seas and rivers. Under the Law
of Nations things that have not already been appropriated become the property
of the “first taker’ (Vitoria 1991: 280). Denial of these rights, or what Gentili called
the privileges of nature, constitutes a just cause of war. A just cause, of course, gives
the injured party claims to dominion that he would not previously have been able
to press, and under the Law of Nations everything captured in war becomes the
property of the victor (Vitoria 1991: 231-92).

Like Vitoria before him, and Grotius, Gentili subscribed to the commonly
held view that the Law of Nations prescribed rights of passage for travellers, and
it was therefore unlawful to exclude people from entering harbours, obtaining
provisions, engaging in commerce, or conducting trade (Gentili 1933: I, xix, 138).
The Spanish war with the Indians could be justified on the ground that the Indians
refused to enter into commerce with the Spaniards.

Gentili suggests, however, that the Spanish are not there to conduct commerce,
but instead to exercise dominion in the belief that they have the right to appro-
priate lands that have recently been discovered, just as if to be known to none of
us were the same thing as to be possessed by no one’” (Gentili 1933: I, xix, 144).
Coleman Phillipson has misunderstood this passage in suggesting that Gentili
thinks that the Spaniards justly waged war on the American Indians (see his
introduction to Gentili 1933: 28a and Phillipson 1968: 123). It is perfectly just,
Gentili argues, to oppose the Spaniards ‘who are planning and plotting universal
dominion’ (Gentili 1933: I, xiv, 103). Those who seek to extend their dominion
are not short of pretexts for resorting to war. Furthermore Gentili suggests that
the Spaniards have unjustly committed terrible acts of cruelty against the Indians
(Gentili 1933: 11, viii, 529).
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Gentili thought, nevertheless, that the Spaniards did have a just claim to
wage war on the Indians. Vitoria and Gentili consider a just cause of war to
be intervention on behalf of the innocent against certain categories of crime in
breach of the natural law. Tyrannical oppression of the innocent, human sacrifice,
euthanasia, and cannibalism, for Vitoria, provide just causes for intervention in
‘defence of our neighbours’” (Vitoria 1991: 347 and 287-8). Gentili contends that
he agrees with those who believe that the Spaniards have a just cause for war in
punishing the Indians ‘who practised abominable lewdness even with beasts, and
who ate human flesh, slaying men for that purpose’ (Gentili 1933: I, xxv, 198).
Such practices violate the common sentiments of mankind and the law of nature.

Grotius agrees with Vitoria and Gentili that intervention on behalf of the vio-
lated innocents is lawful. Grotius’ third criterion of just war is an extension of
this principle. States have a right to punish excessive violations of the natural law,
whether the injuries are perpetrated against themselves or others with whom they
have no direct involvement. Grotius contends that:

kings and those who are invested with a Power equal to that of Kings, have a Right to exact
punishments, not only for injuries committed against themselves, or their Subjects, but
likewise, for those which do not peculiarly concern them, but which are, in any Persons
whatsoever, grievous Violations of the Law of Nature or Nations (Grotius 2005: Book II,
chapt. xx, §$XL, p. 1021).

Grotius agrees with Ayala that just war cannot be waged against the infidel
simply because they are infidels, not even on the authority of the papacy. The
obstruction of those who seek to teach Christianity, which is not subversive to civil
society, is however an entirely different matter (Grotius 2005: Book I, chapt. xx,
SSXLIV-XLIX, pp. 1027-52). Ayala suggests that just war may be waged against
infidels when they ‘hinder by their blasphemies and false arguments the Christian
faith’ which Christians have a right to teach ‘over the whole world” (Ayala 1912:
Book I, chapt. i, [29], p. 21).

Grotius is also convinced that war can be justly waged against those who per-
secute upholders of the Christian faith, or who deny the fundamental principles
upon which society is based, namely the existence of a Divinity which has an active
interest in human affairs (Grotius 2005: Book II, chapt. xx, §XLVI and §XLVIII).
The cannibals of the East Indies and the Americas, and not all were cannibals,
who for Grotius were little better than beasts, could justifiably be punished for
transgressing the natural law by Europeans (Grotius 2005: Book II, chapt. xx,
§XL).

Pufendorf is much more on the side of the Indians. They are under no uncon-
ditional obligation to admit foreigners, and to restrict access would not in itself
constitute a just cause of war. In addition, the practices that Vitoria and Grotius
found so abhorrent were not for Pufendorf grounds to subdue and punish their
practitioners. Eating the flesh of members of their own religion is permissible.
Eating that of strangers constitutes insufficient injury in itself. The question must
be asked whether ‘those strangers come as enemies and robbers; as innocent guests
and travellers; or as forced by the stress of weather? For this last case only, not
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of any of the others, can give a prince a ‘Right of War’ against them; and this to
those princes only, whose subjects have been used with that inhumanity by them’
(Pufendorf 1717: Book VIII, chapt. vi, §5).

For Locke, Americans are deemed to have no right to defend their traditional
ways of life against European encroachment, after all their way of life is inherently
inferior to that of Europeans, and the natives were deficient in discharging their
obligations to God. We have a natural right to punish Indians (Locke 1988: §9),
and to gather together one’s kith and kin to gain reparations from the Indians for
injuries caused (Locke 1988: §130). Locke simply takes for granted the injustice of
native resistance to the appropriation of waste lands, and the justice of developers
to counter such aggression (Glausser 1990: 209).

Whereas the language of Christian Wolff is less belligerent in tone, his con-
clusions imply similar outcomes. He makes a distinction between barbarous and
civilized nations, maintaining that the latter have a duty under natural law to
assist the former in areas where clear deficiencies and impediments are evident
to the perfection and cultivation of a civilized way of life. Each nation owes to
itself self-preservation and the perfection of its government, and owes as much
to other nations. A nation that fails to do this is failing in its duty to itself and to
humanity. He contends that, ‘one nation is bound to contribute whatever it can to
the preservation and perfection of another in that in which the other is not self-
sufficient’ (Wolff 1934b: chapt. II, §166, p. 88). There is, then, a duty to assist, and
by implication where a country lacks the resources, a duty to accept assistance,
otherwise it is denying the right of the assisting nation to fulfill its duty to itself
and humankind (Wolff 1934b: chapt. I, §180, p. 94). The implication is that the
refusal of such assistance constitutes grounds for the waging of just war against
them (Green and Dickason 1993: 68). For those peoples who conformed to his
definition of a nation, and therefore met the conditions of civility, and civilized
learning, the principle of sovereignty is sacrosanct.

Like Hobbes, and indeed Pufendorf, Wolff extends his analysis of the State of
Nature to the relations among nations. Nations are moral persons whose rights
and duties arise from natural law as a result only of the social contract. Nations
differ in nature and essence from individual physical persons, so the laws of nature
must be adapted to fit the moral persons of nations in their relations. From his ini-
tial premises certain logical deductions follow. The law of nature for him relates
to self-preservation and self-improvement or perfection. These are obligations
that both individuals and nations owe primarily to themselves. Towards others
both individuals and nations owe assistance to help achieve preservation and
perfection (Wolff 1934b: chapt. II, §156). Using their combined powers nations
are obliged to promote the common good (Wolff 1934b: Prolegomena, §8). This
latter obligation is imperfect because the person of whom, or nation of which,
assistance is requested is the sole judge of whether the extension of such assistance
would harm or endanger its preservation or improvement. To refuse assistance
when one is in a position to offer it is unfair, but it is not wrong because failure
to perform an imperfect obligation does not violate a perfect right (Wolff 1934b:
chapt. II, §159).
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Vattel proposes a theory that may in its implications be called, as with Christian
Wolff, a duty to assist. Men, he argues, are duty bound to work together to
improve their condition. This entails first and foremost labouring for oneself, but
in addition, labouring for others. He maintains that nations in their way owe every
duty to other states that individuals owe to each other. The duty to assist obliges
nations to give assistance in so far as such actions are not harmful to themselves.
What this means in practice is that when a neighbouring state is attacked by a
more powerful nation which threatens to oppress it, it is your duty to defend it
as long as you do not expose yourself to great danger. Similarly, ‘if a nation is
afflicted with famine all those who have provisions to spare ought to relieve her
distress, without, however, exposing themselves to want’ (Vattel 1834: book II,
chap. I, §5). In addition, Vattel strongly defended the rights of the Incas against the
Spanish who accused their ruler Athualpa of killing his subjects and taking several
wives. Vattel contended that a ruler who violated the fundamental laws of his state
and of nature gives his subjects a legal right to resist him. In such circumstances,
‘every foreign power has a right to succour an oppressed people who implore their
assistance’ (Vattel 1834: book II, chap. 1V, §56, p. 155).

The Case against Intervention

As we saw, for Vitoria, only when innocent lives were endangered in human
sacrifice, cannibalism or through tyranny could humanitarian intervention be
condoned. Sodomy, and incest and other unnatural pratices were not sufficient
grounds to provide justification for intervention. Because American Indians were
not Christians they did not fall under the jurisdiction of the pope, and because
they had not had the gospel preached to them, they were ‘invincibly’ ignorant.
War against Christians committing such acts was not permissible, and yet the sin is
clearly greater, so why should the Indians who are ignorant of the sinful nature of
their acts give just cause for war? (Vitoria 1991: Q3, Article 5, §§39-40, pp. 272-5).
Nevertheless, he almost immediately retracts this constraint when discussing just
titles for the Spanish occupation. The Spanish may force the barbarians from the
‘practising of nefarious custom or rite’, and if they refuse ‘war may be declared upon
them, and the laws of war enforced upon them’ (Vitoria 1992: Q3, Article 5, §15,
pp- 285-6). In order to prevent the persecution of Christians, and to stamp out
nefarious and abhorrent practices, the Spaniards may be justified in intervening
to bring about regime change.

Gentili did not think that the Spaniards had a just cause for war in the refusal
of the Indians to hear the word of the Gospels. Such claims, he thought, are a
pretext (Gentili 1933: Book I, chapt. xxv, 200). Las Casas agreed with Sepulveda
and Vitoria on the important point of doctrine, that there is an obligation to
aid the innocent against unjust killing. Did it, however, apply to the Indians?
Sepulveda was in no doubt about it, while Vitoria was less sure. Las Casas argued
that if the doctrine was to be applied it must be on the grounds of the lesser evil.
One must desist from war, and even tolerate the deaths of a few innocent women
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and children, sacrificed or cannibalized, if intervention against a multitude of
people, including the innocent, destroys their governments, and implants in them
an immense hatred of the Christian religion. Even if a wicked person avoids
punishment, this would be the lesser of the evils.

Las Casas was not wholly opposed to human sacrifice; sacrifice to the true God,
or the one imagined to be God, is in accordance with natural law. The things
to be sacrificed to God are a matter of human law. He concluded that it cannot
be wholly abhorrent to sacrifice human beings to God, because God himself
ordered Abraham to sacrifice his only son (Hanke 1974: 95). Las Casas, however,
condemned the Spaniards for the devastation and inhumanity of their conduct.
They had in their wanton disregard for the lives of the Indians, and in their greed
for possessions and land, relinquished any rights they may have had under the
natural law. In describing the conduct of the Spanish in New Spain (Mexico), he
contentiously asserts that, ‘the only rights these perfidious crusaders have earned
which can be upheld in human, Divine, or Natural Law are the right to eternal
damnation...” (Las Casas 2004: 53—4). No violation against natural law could
be so horrible as to justify unmitigated conquest and wholesale enslavement of
a people (Green and Dickason 1993: 209). While Las Casas often refers to rights in
the objective sense, as doing what is just, or giving one one’s just deserts, or what
is prescribed by law, he also talks of the rights of Indians in a subjective sense. As
Brian Tierney argues, Las Casas, when talking about the powers and jurisdictions
of Indians, referred to them as rights (iura) conferred by natural law, and which
are immutable beyond the reach of civil laws to extinguish them (Tierney 1991:
300-1).

Both Wolff and his protégé Vattel strongly disagree with Grotius’ grounds for
humanitarian intervention. Wolff allows no right of conversion; allows for the
expulsion of unwanted missionaries; and denies the right of any prince to interfere
in the affairs of another on the grounds of failing to uphold the basic rights
of humanity to his subjects (Wolff 1934: chap. II, §§258-62, pp. 132-5). Vattel
maintains that Grotius was mistaken in thinking that all nations have a right and
duty to punish other nations for gross infringements of the natural law. It is only
when direct harm is incurred or is likely as a consequence. For Vattel, because
men have the right to provide for their safety the right to punish is its corollary. In
consequence, it exists only against those who have injured them.

Vattel in conformity with Vitoria, Grotius, and Pufendorf did not accept that
conquest, usurpation of property (Vattel 1834: book II, chap. i, §5), or religious
differences were a just cause of war. European Nations who subjected the Amer-
ican Indians to avaricious rule on the pretext of teaching the true religion and
civilizing them based their claim upon unjust and ridiculous grounds. Vattel
thought, however, that allowing a right of intervention, as Vitoria, Grotius, and
Pufendorf did to punish inhumane crimes against the natural law, provided too
readily a pretext for zealots and brigands of all sorts to subject peoples of foreign
lands. Only when the issue of safety arises and when injury is done or threatened
does an individual in the state of nature, or a nation among other nations, have
a right to punish. When no injury is received no right of punishment exists in
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matters that are not the concern of an outside state (Vattel 1834: book II, chap. i,
§7 and book III, chap. iii, §41). A nation has a humanitarian duty to provide
assistance to those nations in need, but the prospective host nation has to be judge
of the need and whether it wishes to accept the assistance. In general a nation has
no right to intervene in the affairs of another sovereign nation because each is
deemed an autonomous and independent moral person.

TERRA NULLIUS, OCCUPATION AND OWNERSHIP

The idea that vacant land may be occupied through necessity was well established
among the Greeks and Romans. In order to alleviate overpopulation in the polis
or city, establishing a colony elsewhere provided a practical solution to a pressing
problem. Vitoria, for example, did not as such disagree with the doctrine, but
denied that mere discovery, ‘ius inventionis’ was a legitimate claim to ownership.
Occupation of land for him is a manner of appropriating territory that has no
owner, that is, ‘illa quae sunt deserta, quod in nullius bonis est’ (Phillipson 1915:
184). For him, under natural law, originally all men had a right to everything.
Because of God’s premonition of Man’s sinfulness He made provision for private
property in permissive natural law in so far as men could come together and agree
that, “You take this and you this and I will have this’ (cited in Tierney 2001: 389).
Vitoria was in no doubt that the American Indians did have ownership rights and
that their land was not res nullius. Res nullius is not an exact equivalent for terra
nullius. The former refers to items in general without an owner, such as buffalo
roaming the ranges which are common to everyone, or to things that cannot be
owned, such as the air we breathe or the oceans we sail.

Balthazar Ayala contends that under natural law, in primitive times, all things
were in common, and no individual owned anything. Community of goods,
however, did not suit man’s debased nature. Natural reason informed the Law of
Nations that a system of private property was required to mitigate the sinfulness of
mortals (Ayala 1912: Book I, chapt. v, [16], p. 41). Suarez, using Isidore’s Etymolo-
gies (Bk. V, chapt. vi), contends that ius gentium, or the natural law, confers upon
individuals the right to occupy places not previously occupied by others (Suarez
1944: 837). Alberico Gentili, starting from the premise that humanity comprises
a universal society, claiming Tacitus as an authority, and developing an idea from
Thomas More’s Utopia, concluded that exiles from their own countries, out of
necessity, were entitled to wage offensive wars in their quest for habitable territory,
and that vacant lands may be colonized by people who need them for their own
use. Unoccupied land belongs to no one and those who take it have a right to do
so. Nature abhors a vacuum. Under the rule of Spain, he argues, almost all of the
New World remains unoccupied. The implication is that the right to occupy it by
means of possession still stood (Gentili 1933: Book I, chapt. xvii, p. 81 [131-2]).

This justification of appropriation, on the grounds of what John Winthrop,
Governor of Massachusetts, called vacuum domicilium (Green and Dickason 1993:
235), rarely found expression in French or Spanish writers, but was to become
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increasingly important for Dutch and English apologists for colonizing the New
World (Tuck 1999: 47-50). America was a vast continent, with a variety of social
structures and religions, parts of which were recognized to have sophisticated
political and cultural orders, while others conformed to no recognizable system
of authority, whose life styles appeared nomadic, and whose economies entailed
no recognizable system of cultivation. Such peoples enjoyed the rights of the earth
in common, use rights, and what they picked, killed, or gathered became their
own. In Grotius’ view, for example, God had given the world to man in common,
but also made provision for the acquisition of property through individual labour
and industry, as long as it conformed to two primary conditions, or natural laws.
These were, first, that everyone may use common things without causing harm to
others, and second, that everyman be content with his portion, and abstain from
coveting another’s (Grotius 2004: 6).

For Grotius there is a difference between ‘occupation’ (occupatio) and ‘own-
ership’ (dominium). Occupation is a natural right which pertains to self-
preservation. There is a rudimentary form of private property in owning one’s
body, for example, and that extends to the appropriation of things, such as fruit
and animals for preserving that body. ‘Ownership’ (dominium) is an institution
created by civil society, and is the result of agreement.

Various legal cases in the United States retrospectively and anachronistically
served to reinforce the distinction between occupation and ownership. Johnson
v. M’Intosh (1823) reaffirmed the belief that when John Cabbot discovered and
symbolically occupied North America in 1497 he delivered full proprietary title
to Henry VII and natives either became trespassers or attained some other title.
They, and other Aboriginals, were deemed licensees of the Crown, allowed rights
of occupancy on sufferance, but not of ownership unless explicitly given such title
by the Crown (Lester 1984: 3). The implication is an affirmation of Grotius’ point.
If land rights are conferred by the Crown or government then they qualify for
protection by the legal system just like the rights of any other American, Canadian,
or Australian who derived their titles from the government or Crown. In other
words land rights are a legal construct and prior occupation is no ground for title.
Johnson v. M’Intosh has remained at the heart of land rights issues for two centuries
despite the fact that it was historically inaccurate in claiming that the Crown never
recognized the property rights of Indians, and that the Indian rights of occupancy
had been an aspect of English law since colonization first began.

Grotius distinguished between property and jurisdiction. Jurisdiction, for him,
amounted to its exercise over people rather than over things, and may be territo-
rially defined in the right to exercise jurisdiction over all people entering a certain
territory. Everyone had a natural right to inhabit and possess waste uncultivated
land, on condition that due acknowledgement is given to the relevant political
authority that is obliged to allow one to settle. If the indigenous authorities refuse
to recognize the right of settlement then it has violated the natural law and given
just cause for war.

What the idea of vacant land effectively meant for Grotius was that proprietary
or ownership rights were deemed to have validity only within the context of a
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system of law. In arguing that the Portuguese had no right of possession in the
East Indies, for example, Grotius contended that the Portuguese could not claim a
right of first possession, because the East Indies was not vacant land. They were in
the possession of their native rulers, who even though they were partly idolators
and Muslims did not debar them from the rights of dominion (Grotius 2004: 14).
The islands of Java, Sumatra, and large parts of the Moluccas ‘always had their
kings, their commonwealth, their laws and liberties’ (Grotius 2004: 13). Vattel,
writing in 1758, is categorical in his condemnation of the ‘notorious usurpation’
constituted by the conquest of the ‘civilised Empires of Peru and Mexico’ because
these lands could not be deemed unoccupied (Vattel 1834: book I, chap. vii, §81,
p. 35). Furthermore, the Spanish were guilty of violating the inviolable principle
of sovereignty. In convicting the Inca Athualpa under Spanish law they were guilty
of ‘extravagant injustice’ Athualpa had done nothing under the Law of Nations to
violate Spanish rights. They accused him of putting several of his subjects to death,
and of having several wives. It was the Spaniards, however, who were in violation
of the Law of Nations in disregarding the sovereign rights of Peru (Vattel 1834:
book II, chap. IV, §55).

Where there was a recognizable social structure and system of authority — and
this, of course, never went uncontested irrespective of religion, the peoples were
deemed to have the same rights and duties under the natural law as Europeans.
From this point of view the universality of the natural law and of natural rights
appear to work for the benefit of indigenous peoples who conformed to universal,
that is European, standards of social and political relations.

There was a distinction to be made, then, between the use of the land by
American Indians and ownership, between occupation and possession. Thomas
Hobbes (1588-1679), although less fulsome in his discussion, subscribed to the
view of More, Gentili, and Grotius that the lands of the Americas were plentiful
enough to accommodate a people that was still increasing in population and
needed to expand into extra territories. This did not give settlers a right to mas-
sacre the natives, but they could constrain them to live closer together (Hobbes
1991: 239).

The idea of waste land was to figure prominently in Locke’s justification of
acquisition, without Gentili’s requirement of necessity. The fact that the land was
deemed empty was justification for occupancy, but occupancy in itself did not in
the eyes of many apologists give sufficient grounds for title, or ownership. As with
Grotius, occupancy, for Locke, had to be equated with possession. The principle of
appropriating waste territories therefore needed to be supplemented with a theory
of property that established a moral title to the ownership of the land. Possession
was equated with cultivation. For Locke the Indians certainly had a natural right
to property, just like everyone else, they just hadn’t exercised it, and what is more
they were in dereliction of their duty to God to make the soil as productive as
possible by cultivating the land. Vattel, too, was quite clear that occupancy was
not enough, ‘The law of nations will, therefore, not acknowledge the property and
sovereignty of a nation over any uninhabited countries, except those of which it
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has really taken actual possession, in which it has formed settlements, or of which
it makes actual use’ (Vattel 1834: book I, chap. xviii, §208, p. 99).

For Grotius, first sighting was not in itself a legitimate ground for title to
ownership. Occupancy was an important criterion to undermine possible claims
to ownership on first sighting. Property claims had to be public. No property
rights could be generated by subjective thought because no one could guess at
what someone else intended to appropriate. Richard Tuck suggests that by putting
forward this theory of property, ‘Grotius had provided a useful ideology for com-
petition over material resources in the non-European world...” (Tuck 1979: 62).

By the time that James Cook claimed New South Wales, then, on the grounds
of first sighting, it was already well established that this was not a valid mode of
taking possession. Furthermore in 1770 the British established no settlements and
could not therefore legitimately claim ownership of Australia.

European monarchs held great tracts of land in the Americas on behalf of the
whole community of their subjects. Such land was a legitimate possession if there
was a demonstrable intention to divide it into private sections for cultivation. This
justified what in fact both the English and Dutch were practicing in the Ameri-
cas, and demanded that their ‘legitimate’ claims be respected by other European
monarchs (Arneil 1992: 589 and 593).

Locke follows Hobbes and Pufendorf, rather than Grotius in identifying the
natural law with the Law of Nations (Locke 1988: II, 276, §14). Locke believed
that the human condition was naturally social, and that God gave the earth to
men in common. Unlike Grotius and Pufendorf, for Locke agreement, or consent,
was not necessary to create private property. If it were, Locke argued, private
property would be contrary to God’s intention. Private property existed in the
state of nature from the outset in that every person had a property in himself
over which no one, because of the principle of natural equality, could exercise
dominion without consent. Vattel, Wolff’s protégé, was much more permissive
in allowing for appropriation, but he was nevertheless much more circumspect
than he is commonly portrayed by those who claim that he is an advocate of the
doctrine of terra nullius.

A great deal has been made of this idea of vacant or empty lands, especially in
relation to Australia, but it is also invoked in discussions of European appropria-
tion of New Zealand, and of continental America, including Canada. What needs
to be noted is that European policies towards Aboriginal peoples change, and what
is true of one period may not be true of another, with the added complication
that landmark legal decisions that define the relationship between Aboriginals
and settlers, have served retrospectively to attribute policies and doctrines that
had current credence to the past in which they did not. The most famous legal
reinterpretation of history that became definitive for the United States, and was
cited extensively as case law elsewhere, for example in Canada and Australia,
was the Johnson v. M’Intosh ruling, and to a lesser extent the Mabo ruling in
Australia. In the first instance, Justice Marshall anachronistically ruled that it was
Crown policy that while the American Indians occupied the land they had no
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ownership rights over it, and in the second, Justice Brennan ruled that the British
colonization of Australia was based on the illegitimate assumption that the land
was unoccupied.

The doctrine of vacant or unoccupied lands, available for others to acquire
and appropriate, was a central pillar in conceptualizing relations between Euro-
pean and non-European nations, that is, between civilized, barbarous, and savage
societies. It was an important issue because unoccupied did not literally merely
mean uninhabited, it also came to mean under-used, or uncultivated or under-
cultivated land available for appropriation, and in this respect it was an important
consideration in the partition of Africa.

The term terra nullius itself has come to be emblematic of some of the more
pernicious acts of Europeans perpetrated upon Australian Aboriginals subsequent
to taking possession. Stuart Banner, for example, contends that, ‘terra nullius is so
self-evidently a fact of Australian history, and so “firmly part of the law” that it
is easy to lose sight of the fact that it was anomalous in relation to the broader
context of British colonization’ (Banner 2005a: 1).

The Settler Contract

The settler contract, as I suggested earlier, is a sub-species of what Charles Mills
calls the expropriation contract. Integral to the settler contract is a group of ideas
that have retrospectively been termed the idea of ferra nullius. The Latin terra
means land, earth, or ground, and nullius means no one’s, hence vacant or empty
land, or at least unoccupied by anyone who qualifies as capable of ownership.

There are two aspects of Carole Pateman’s ‘Settler Contract’ that deserve further
exploration: the right to husbandry with the associated issues of property rights
and the issue of sovereignty. In relation to the first, there is no doubt that such
a right has strong support in the Law of Nations, which comprises elements of
natural law, the customary practice of states, the opinions of philosophers and
jurists, and case law. There were various ways to invoke this right, not all of which
were consistently nor universally accepted. First, by ‘discovery’ or ‘first sighting)
the grounds which James Cook gave for taking possession of Eastern Australia in
1770 in the name of the Crown, and which was consolidated with more permanent
settlement in 1778. This was also often the ground upon which sovereignty was
frequently claimed, and is different from claiming a property right. To claim
sovereignty is to assert the right to rule.

Second, by secession when a limited native title is acknowledged and the natives
are conceded to be capable of alienating it, as was the case in many parts of North
America.

Third, to be denied the right to husbandry in cases of necessity, or where vacant
land lies idle, is to give just cause for war, and the right to husbandry would then
be exercised by conquest, as was the case in Mexico and Peru, and some parts of
North America. For a short period after the American war of independence, for
example, American Indians, apart from two tribes, were treated as defeated and
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conquered nations because they fought on the side of the English. The Spanish in
their foray into North America had explicit intentions of conquest. The instruc-
tions of the ill-fated fleet of Panfilo de Narvéez that left Spain on 27th June 1527
was ‘to conquer and govern the provinces that extend from the River of the Palms
[in Mexico] to the Cape of Florida ...’ (De Vaca 2007: 1).

Finally, a fourth way of invoking the right to husbandry was to assume the
duty of trusteeship, that is, of becoming the guardians of natives whose rational
capacities are judged to fall far short of those required for responsible cultivation,
and who needed to be governed for their own good and guided towards civilized
standards, as was the case with the Europeans in Africa, who viewed the popula-
tion as childlike and incapable of entering into social contracts.

To focus upon husbandry as a right, however, is to imply that the natives had
a duty to allow settlement (from the point of view of the settlers), and to give
up lands that were vacant, or not fully used. This correlation is certainly to be
found in commentaries on the Law of Nations and Nature. Locke’s influential
argument is emphatic, if American Indians attempt to subject Europeans to their
system of rules, or deny them the right to husbandry, it is they who have violated
natural law and given just cause for war in which case the injured parties may
punish the transgressors and seek reparations. In conditions of war the injured
may justifiably ‘destroy’ the violators as ‘dangerous and noxious Creatures’ bent
on their destruction (Locke 1988: I, §§10-11 and §16).

The emphasis upon the right of husbandry, or of cultivation, that both Tully
and Pateman give, does, nevertheless, hide from view, or at the very least obscure,
the more fundamental moral justification for appropriating native lands. It is
the application of a universal principle, against which savages and barbarians are
found wanting. It is a principle derived from the natural law, and deeply ingrained
in the Christian religion. It is the duty imposed by God upon humanity of self-
preservation which requires making the earth productive and bountiful. The more
efficiently this is done the better. To optimize productivity of the soil and fulfill
one’s duty to God require the development of techniques of cultivation, and just
as importantly the establishment of civil society, or sovereignty, to ensure good
governance and security in order to protect oneself from harm and to cultivate in
safety.

To judge indigenous peoples against the universal obligation to cultivate or
exploit the land to its optimum meant that they fell short of their moral duty
in a number of respects.

Hunters and gatherers were deemed to be merely parasitic of the land, while
rudimentary agriculture that exhausted the nutrients in the soil and required
abandoning one location for another, while fulfilling the obligation to a greater
degree, still fell far short of efficient exploitation. In this respect cultivation
becomes the only recognized form of labour that fulfils the religious obligation.
It is the fact that land is not cultivated that makes it no man’s land, not the
fact that there are no people on it. In other words, a certain type of labour was
deemed synonymous with civilization. This deeply held conviction was expressed
without any compunction by Thomas Arnold (1795-1842), the headmaster of
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Rugby School, ‘so much does the right of property go along with labour that
civilized nations have never scrupled to take possession of countries inhabited only
by tribes of savages — countries which have been hunted over but never subdued or
cultivated’ (Arnold 1831b: 157). The hunting grounds of the American Indians
belonged to no one, and in taking them Englishmen were simply exercising ‘a
right which God has inseparably united with industry and knowledge’ (Arnold
1831b: 157).

These ideas were entwined with an increasingly more formalized conception of
stages of civilization, each having a distinctive form of subsistence and relationship
with the land attached to it. Such ideas were not unfamiliar to classical scholars
who needed only to look in the pages of Cicero and Virgil to find notions of
property associated with the cultivation of land. The likes of Grotius, Pufendorf,
and Locke concurred with the association, but this stadial theory of modes of
subsistence was articulated most fully by the thinkers of the Scottish Enlighten-
ment such as Dugald Stewart, Adam Ferguson, and Adam Smith, and became a
presupposition of discussions about land rights that also referred extensively to
the Law of Nations, and to American case law. In essence, it became common to
view human progress in terms of the Ages of Hunters, Shepherds, Farmers, and
Commercial Society, each entailing different and more sophisticated, or civilized,
property relations.

Hunters and gatherers, such as many of the American Indian Tribes, and para-
digmatically the Australian Aboriginals, fell far short of fulfilling their obligation
to cultivate the land and make it plentiful. Indeed, they could not effectively
fulfil the minimum requirements of a society very well, that is, to protect its
members from attack. Adam Smith, for example, contends that ‘Among nations
of hunters, the lowest and rudest state of society, such as we find among the
native tribes of North America, every man is a warrior as well as a hunter’ (Smith
1982: vol. 2, 689-90). But even those peoples who practiced agriculture such
as the New Zealand Maori, and some American Indians, could be accused of
inefficient production because of their crude farming implements and tendency to
exhaust the soil and move on to new areas of cultivation. Ferguson, for example,
while recognizing variations in the primitiveness of different American tribes,
nevertheless characterized their relation to the soil as that of sharing things in
common. Hunters and gatherers, he contends, conceive of property rights only
in the weapons, utensils, and furs they carry, whereas their catch accrues to the
community. He acknowledges that in most parts of America ‘savage nations’ mix
hunting and gathering with ‘some species of rude agriculture’, but nevertheless still
conform to the same principle of enjoying the ‘fruits of the harvest in common’
(Ferguson 1966: 82).

For most of the eminent writers on the natural law and Law of Nations native
peoples, then, were morally derelict in failing to fulfil their obligation to God in
making the earth bountiful, and in failing to establish civil societies to ensure
efficient exploitation of the soil. Locke, for example, admonishes hunter gatherers
in comparison with civilized communities for producing one hundredth or even
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one thousandth of the products for commodious living that their European coun-
terparts produce. Europeans use one tenth, or even one hundredth, less land than
American Indians to produce the same or equivalent products (Locke 1988: II,
§§40-42).

Vattel was not so specific in quantifying the extent to which native peoples fell
short of their obligation, but he was equally as critical: “Those who still pursue
this idle mode of life, usurp more extensive territories than, with a reasonable
share of labour, they would have occasion for, and have, therefore, no reason
to complain, if other nations, more industrious and too closely confined, come
to take possession of part of those lands’ (Vattel 1834: book I, chap. vii, §81,
p- 35).

Strategies were pragmatic, of course, and the use of the idea of waste land,
terra nullius, was one such strategy to take possession of lands that were not
under cultivation. Even Maori who were deemed to occupy a higher level of
civilization than the Australian Aboriginal, and were designated agriculturalists
and acknowledged to own the land they cultivated, and, unlike the Australian
Aboriginals, were credited with a capacity to alienate it, nevertheless failed to
meet the conditions necessary for the full exercise of the universal rights enjoyed
by civilized nations. The Maori, and American Indian farmers, were thought
rudimentary agriculturalists who had not developed plough technology. They
moved on to new lands when the soil was exhausted. The fact that they were not
hunters was used by many to the opposite effect to what one would expect, in
order to argue that they did not need as much land as hunter gatherers over which
to roam in search of game, and that their proprietary rights should be restricted
to that land which they actually cultivated, and not extended to that which they
claimed (Hickford 2006: 123). In Connecticut, for example, the minister John
Bulkley contended that the law of nature ‘makes the Land a Man Tills and Subdues
to be his Peculiar Property’ (cited in Banner 2005b: 34). In so far as they had failed
to leave the state of nature and develop institutions capable of sustaining property
rights in uncultivated land, their property rights extended only to that which
they had cultivated. By the 1800s there was a widespread, but mistaken belief
that the American Indians had not engaged in cultivation prior to settlement,
and that their mode of existence was hunter gatherers. In Boston in 1804, pastor
John Lathrop reiterated the obligation that Jehovah imposed on mankind, that is
to subdue the earth and replenish it. Lathrop emphasized the duty of whites to
inculcate this obligation in the American savage (Banner 2005b: 154). This made
it easier for post revolutionary Americans to believe what became formalized by
the American Supreme Court in the Johnson v. M’Intosh ruling, that the Indians
had a right of occupancy rather than ownership over the lands of America.

In New Zealand the Crown was to exercise Eminent Domain and assume
sovereign responsibility, which it claimed in relation to the North Island of New
Zealand in the wake of the Treaty of Waitangi of 1840, on the ground of cession,
and over the South Island on the grounds of Cook’s ‘discovery’ or ‘first sighting’
of 1769-70.
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Further evidence that the central idea to focus upon is the failure to exploit
the potential productive capacity of the land is the fact that the argument is
used to justify European Trusteeship in Africa in the latter part of the nineteenth
century. The Dual Mandate was based on the principle that the exploitation of
African resources was to be for the mutual benefit of the industrial classes of
Europe and the peoples of Africa. It entailed an obligation of trusteeship which
was enshrined in international law by the Berlin Conference 1884-1885. Lord
Lugard best exemplifies the understanding of this relationship. It is one based on
the familiar assumption that God gave the world to men in common and that
it is by natural right the inheritance of mankind. Africans, unable to appreciate
the value of the resources under their feet, have no right to prevent others from
exploiting them. Lugard asks, ‘Who can deny the right of the hungry people of
Europe to utilize the wasted bounties of nature, or the task of developing these
resources . ..a “trust for civilisation” and for the benefit of mankind’ (Lugard 1928:
615, cited in Bain 2003: 62).

The obligation assumed by European powers at the Berlin Conference entailed
taking charge of the internal affairs of African territories thus effectively collapsing
the distinction between a colony and a protectorate, with the express intention
of more efficiently eradicating slavery from the continent. These self-imposed
duties of the higher civilizations to nurture the lower towards maturity gave them
the self-endowed right to acquire jurisdiction without having to pretend that it
was ceded by treaty with peoples who did not understand, and to whose way of
thinking the idea was alien (Bain 2003: 67).

Consent was not necessary because Africans, like the Aboriginals, were not
deemed to have fully developed rational faculties because of their child-like nature.
In relation to Africans, but not in relation to Aboriginals, Europeans assumed
an obligation to act as guardians and trustees until they matured. For many the
Aboriginals of Australia hardly figured on the scale of civilization at all. As late as
1930 it was still deemed necessary to give a defence of why Aboriginals are human
beings (Bennett 1930).

There was clearly a perception that Australia was sparsely populated, but
whether this constitutes evidence that it should be treated as if it were waste,
empty, uncultivated, uninhabited land is the issue under contention in what has
been called the ‘history wars’ in Australia. Indeed, the assumption that Aboriginals
did not own land, or have a sense of being bounded by territory was doubted by
many during the early years of occupation and after. Aboriginal tribes certainly
associated themselves with territories and took their names from them, but more
surprisingly they parcelled some of the land to individuals who were able to
pass it on by heredity, and who ‘punished those who trespassed on it’ (Banner
2005a: 14).

Many jurists and philosophers in the natural law and natural rights tradi-
tions simply would not accept such a concept of ownership qualifying for the
protection of universal rights, because the obligation to make the land as pro-
ductive as possible was not being fulfilled. In other words Aboriginals were not
farmers.
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Complicit in the use of universal standards to dispossess peoples of their lands,
to oppress them, deny them sovereignty, and condemn them to permanent exclu-
sion from the international society of nations, were most of the great early modern
and enlightenment philosophers hailed as the champions of reason and liberalism.
I want to counter two dismissals of their importance, and therefore indirectly
deflect what would potentially undermine Carole Pateman’s contention that the
doctrine of terra nullius and its concomitant ideas were central to the ‘Settler
Contract’ (Pateman and Mills 2007: 38).

Michael Connor simply dismisses this body of international and juristic and
philosophical opinion as of no legal substance and irrelevant to his claim that
the term itself was not used by government officers and settlers in the eighteenth
century (Connor 2005: 4). To say that it has no legal substance is, however, to
overstate the case. Michael Connor accuses Henry Reynolds (1992), a leading
proponent of the terra nullius thesis, of fabricating the doctrine on the grounds
that it had no basis in British nor European law, and that his use of Vattel to
substantiate his case was illegitimate in that Vattel was ‘not making up rules of law
for men to follow, he was a writer, a publicist, a theorist’ (Connor 2005: 23, 25).
Connor’s criticism assumes an excessively positivistic conception of international
law. The Law of Nations, or ius gentium, was not a law enacted by an international
legislature, nor was it enforced in international courts, it was legal in the sense
that it was inferred from the accepted practice of ‘civilized’ states as either directly
derivative from the natural law, or from international custom, but also from
the opinions of learned theologians, philosophers, and jurists. It was a law that
comprised a curious amalgam of moral, political, and legal arguments in the
justification of state and individual practice.

There was no doubting its existence, as Suarez suggests, because it ‘is assumed
by all authorities to be an established fact, or so we gather from their very frequent
use of the term’ (Suarez 1944: Book II, chapt. XVII, §1, p. 325). One of its
distinguishing features is that its precepts ‘are not established in written form’
and ‘it consequently differs in this respect from all written civil law, even from
that imperial law which is applicable to all’ (Suarez 1944: Book 11, chapt. XIX, §6,
p. 345). Furthermore the Law of Nations differs from natural law in that the latter
is truly universal, common to all peoples, and accepted by everyone. Only in error
can it fail to be observed. The former, however, may not always be observed by
all nations, and what is considered by some to be the Law of Nations, may not be
considered so by others, and therefore ‘without fault fail to be observed’ (Suarez
1944: Book II, chapt. XIX, §2, p. 342). As we saw, Rachel too maintains that the
Law of Nations acts as a common bond of obligation binding peoples of differing
population and under different forms of government; depending for its veracity
upon ‘mutual good faith’ (Rachel 1916: Diss. II, §I, p. 157).

Merete Borch has suggested that, ‘it is difficult to see that any of the frequently
quoted international jurists provided arguments for seeing indigenous land as
terra nullius either during the eighteenth century or before it’ (Borch 2001: 232).
This view is, I think, mistaken. It is incontrovertible that the authorities on the
Law of Nations generally acknowledged a right to the occupation of unoccupied
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lands, and in some instances even if they were under the eminent domain of
a recognizable sovereign. The basic premise among jurists and philosophers in
the early modern period regarding property rights was that God gave the whole
world in common to mankind, and those portions that remained unoccupied, or
uncultivated, which did not necessarily mean upon which no people resided, were
available for legitimate occupation.

Locke, Wolff, and Vattel, for example, contend that people have an obligation
to cultivate the land, and if they did not they had no right to prevent those who
would. Wolff, for example, confirms that uninhabited lands may be colonized and
appropriated because they are the property of no one. The nation appropriating
the vacant land acquires property rights in it and sovereignty over it. Unlike Locke,
for example, he acknowledges ownership and sovereignty by nations over the
lands they occupy, even if those lands are waste and barren. Nevertheless, since
every nation should perfect its condition, such land that lies vacant should be
given to foreigners (Wolff 1934: chap. III, §§275-92, pp. 140-152).

Vattel suggests that, ‘Every nation is obliged by the law of nature to cultivate the
land that has fallen to its share’ and that “The cultivation of the soil...is...an
obligation imposed upon man by nature’ (Vattel 1834: book I, chap. vii, §81,
p- 35). The land would simply not feed its inhabitants if it were allowed to lie
vacant. It may have been all right in primitive times to live the life of hunting
and gathering, but now that the population has greatly increased each nation is
obliged by the law of nature to cultivate the land that has fallen to its share’ (Vattel
1834: book I, chap. vii, §81, p. 35).

Vattel was quite clear that occupancy was not enough, “The law of nations will,
therefore, not acknowledge the property and sovereignty of a nation over any
uninhabited countries, except those of which it has really taken actual possession,
in which it has formed settlements, or of which it makes actual use’ (Vattel 1834:
book I, chap. xviii, §208, p. 99). It was lands considered to be in common,
over which everyone in the world still exercised use rights, that were designated
unoccupied or uncultivated, that is, vacant or waste land, not because there were
no inhabitants, but because, in Vattel’s famous phrase, they roamed over them.
He claimed that ‘erratic nations’ who have ‘unsettled habitation’ in vast regions
cannot really be deemed to have taken ‘true and legal’ possession (Vattel 1834:
book I, chap. xviii, §209, pp. 100-101). There was a distinction to be made,
then, between the use of the land by American Indians and ownership, between
occupation and possession. Even though this was not the widespread practice in
America, it nevertheless informed the famous Johnson v. M’Intosh decision, which
was itself evidentially supported with reference to the authorities on the Law of
Nations. Prior to this decision, however, perception had already deviated from the
fact. It came to be a widespread belief that Indians were hunter gatherers, and for
centuries the Law of Nations did not acknowledge that the land over which they
hunted was owned by them. Indeed, if agriculturalists settled on the same land it
was they who were deemed to own it (Banner 2005b: 168).

Private property existed in the state of nature from the outset in that every
person had a property in himself over which no one, because of the principle
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of natural equality, could exercise dominion without consent. God wills that we
sustain and protect this property in ourselves by cultivating and appropriating
the things of nature (Locke 1988: II, §26 and §86, pp. 286—7, and 323). The use
of the gifts of nature requires that we first take possession of those things. We
do so by means of an instrument inherent in the person, labour. It is labour,
and not consent, which creates property in things, “The labour that was mine,
removing them out of that common state they were in, hath fixed my Property in
them’ (Locke 1988: 11, §28). God has granted us life, a property in the person, and
we have an obligation to preserve it, and as far as we can, to preserve the life of
others. Preservation of property in the person is enhanced by the efficient use of
the resources of the Earth. We are also, therefore, under an obligation to God to
make the land and all that lives and grows on it as productive as possible.

Locke’s theory of private property in the state of nature does not require the
context of civil society. In addition to Grotius’ primitive form of property in which
each has the right to the fruit he or she picks, of the animals hunted and killed,
Locke wants to go further and establish ownership in land. The problem was how
to do this without conceding that the American Indians already owned the land.
The device he used was to employ a very restricted definition of labour.

It is important to see how subtle Locke’s theory the shift from ownership of
things to ownership of land is. The labour expended by hunter-gatherers, deep-
sea fishermen, bakers or craftsmen entitles them in the state of nature to what they
have killed, gathered or made. When it comes to land, however, there is a change
of emphasis. In the First Treatise Locke excludes certain types of ‘labour’ from
affording a property title. Referring to the Bible, Locke recalls the curse placed
upon Adam requiring men to labour because of their impoverished and destitute
condition (Locke 1988: 1, §6, pp. 144-5). The earth requires long and sustained
labour in order to yield its fruits and make it productive. Mere occupancy or
appropriation, that is taking possession, does not qualify.

Ownership and labour is now clearly associated with cultivation. Locke con-
tends that, ‘As much Land as a man Tills. Plants, Improves, Cultivates, and can
use the Product of, so much is his Property’ (Locke 1988: II, §32, pp. 290-1; cf.
Waldron 2002: 164-70). The crucial point is this, Locke excludes such activities as
roaming over the uncultivated land, hunting and gathering, or grazing one’s sheep
on it, from securing a title to property. What is of more significance is that not only
does labour provide a title for the ownership of property in the state of nature, but
Locke also wanted to establish the moral obligation to engage in labour. It is not
enough to mix one’s labour in the land, say by enclosing it and planting trees, but
we are obliged to develop it to its greatest productive capacity as industrious and
rational creatures. God did, after all, give men the world “for their benefit. And the
greatest Conveniences of Life they were capable to draw from it’ (Locke 1988: 1,
§34, p. 291, cf. Lebovics 1986, 577).

By implication, the American Indians, and later when Australia was discovered,
the Aborigines, in failing to cultivate the land to its full productive capacity, were
rather less than industrious and rational and had no grounds for preventing those
who are from fulfilling God’s destiny for men. Locke’s argument, whether the
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settlers realized it or not, gave the philosophical foundation to the contention
frequently made that the British had just as much right to settle the land in
Australia as the Aboriginals. In landing in Australia the British simply exercised
a right that they held in common with Aboriginals, and of which the Aboriginals
singularly failed to avail themselves (see Banner 20055: 20).

Locke’s view of the Indians was that they were wretched creatures, barely achiev-
ing subsistence levels, and whose kings were worse off than English day labourers.
They were ignorant and barely able to raise themselves above the level of the
brutes. In his journal entry for 1677 he says that their ‘minds are as ill clad as
their bodies’ (cited in Cox 1960: 98-9). It is difficult to know to what extent
Locke exaggerated the brutish condition of the American Indians for personal
gain and self-justification, given that he himself profited from lands and slaves in
Carolina. It was a considerable exaggeration to suggest that the American Indians
did not engage in agriculture. Colonists frequently reported agricultural activity
throughout eastern North America, and it was well known that parts of what
is now North Carolina had extensive cultivated fields, as is evidenced by a late
sixteenth-century drawing by John White of Indians, permanent structures, and
cultivated plots of land. It was the growing acknowledgement that Indians farmed
the land that contributed to the recognition of their right in property (Banner
2005b: 38).

The obligations to God of self-preservation and of cultivating the earth in
order to make it more productive and conducive to self-preservation are better
discharged within a political society. The inconveniences of the state of nature,
regulated by a law that is not written down, willful and innocent misinterpretation
of the law with no common superior to arbitrate, and no power to enforce it, make
it imperative to set up by agreement political society and government.

The implication of Locke’s discussions of the American Indians is that they fall
short of adequately discharging their obligations to God. They still live outside
political society in a state of nature and they fail to add to the common stock
of mankind by improving the productivity of the land. In so doing they have
no claim on vast territories in the Americas that ‘lie waste’. By this Locke means
more than land that is simply left barren. Land that was not efficiently utilized and
whose produce was allowed to rot, regardless of its being enclosed, ‘was still to be
looked on as Waste, and might be the Possession of any other’ (Locke 1988: 11, 295,
§38).

There were, of course, alternative views to those of Locke, in which irrespective
of the cultivation of the land, communities exercised eminent domain over it.
Grotius before him distinguished between property and jurisdiction, the latter
remaining with the ‘ancient nation’ even when strangers justifiably claim waste
land. Christian Wolff after him, however, ostensibly endorses Pufendorf’s posi-
tion, claiming that nations exercise eminent domain, or sovereignty, even over
those tracts of land that appear to lie waste. The seizure of such lands is therefore
contrary to the laws of nature and nations (Wolff 1934: chap. VII, §866). Wolff
acknowledged that originally all land was in common, but such ownership became
modified by families or communities jointly holding territory as a proprietary
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right. Whether they used all the land or not made no difference to ownership.
Land belonging to such families or communities cannot be taken or occupied by
others coming into the territory (also see Borch 2001: 234).

More important, I think, are the issues that relate to sovereignty. Irrespective
of whether native Aboriginals were deemed to own the land, and if they did
it could be ‘purchased’ from them, the question arose, could they be deemed
to constitute civil societies, sufficiently recognizable to possess sovereignty? The
important issues are these, first, do the native inhabitants have some sort of private
property title in the land? They as communities may have what was called eminent
domain, that is, have jurisdiction over the land, but that would not prevent
individuals from elsewhere claiming specific tracts of it, without undermining
eminent domain.

Indeed, five years before the voyage of Captain James Cook it was British
Imperial Government official policy that land in America not already in the
possession of settlers belonged to the native Americans, from whom it may be
purchased, but not seized. Indeed, the assumption among government officials
was that in establishing new colonies the land would have to be purchased from
the inhabitants (Banner 2005a: 3).

It is a widespread misperception that Europeans refused to acknowledge Indian
land rights, a myth perpetuated by the classic Johnson v. M’Intosh (1823) ruling
by Chief Justice John Marshall that because the English had not recognized the
Indians as property owners nor should the United States (Banner 2005b: 11). In
fact, there was widespread acknowledgement of Indian property rights, often for
the benefit of the settlers who ruthlessly exploited them, rather than from any
altruistic motives or moral conscience. Even when land rights were granted to
indigenous peoples, governments had little compunction in seizing them if their
value became reassessed.

Like the idea of sovereignty in relation to the Peace of Westphalia, however,
there is little evidence of a conscious doctrine of terra nullius being to the fore
of the minds of governments or settlers. To focus on the issue of ferra nullius is,
I think to give emphasis to ideas that were related to a much more important
belief, namely, the religious obligation imposed by God on man to cultivate
the earth and make it bountiful. That is not to say that such ideas were not
often invoked in argument. Even William Penn who readily acknowledged the
property rights of Indians and scrupulously purchased their lands, maintained
that they had no claim to ‘Waste, or uncultivated Country’ (cited in Banner
2005b: 31).

Contemporary Relevance

To maintain that the idea of terra nullius is the basis of the acquisition of land in
foreign parts is not of merely antiquarian interest. It has contemporary political
importance because there are serious legal and practical implications. If Australia
was settled on the grounds that it was desert and uncultivated, then the set-
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tlers take with them such English law as is their birthright applicable to the
new surroundings by right of occupancy (Blackstone 1765: bk 1, pp. 104-5). If,
however, the land is already owned or cultivated, possession of it can be gained
only by conquest or ceded by treaty. These methods of acquisition were the only
three proposed by Sir William Blackstone, claiming that they are founded on the
law of nature, ‘or at least on the Law of Nations’ (Blackstone 1765: bk 1, pp. 104-5).
Blackstone’s Commentaries were written before Captain James Cook ‘discovered’
Australia in 1770. If it could be shown that grounds for believing that Australia
was unoccupied were spurious, and that Aboriginals certainly never ceded their
territory, then the only other ground, on Blackstone’s authority, was conquest.
If conquest, the laws of Aboriginals antecedent to conquest remain intact until
such time as they are expressly superseded by the new sovereign. Discovery or
peaceful settlement differs in a numbers of important ways from conquest. English
common law and statutes enacted prior to settlement apply automatically to the
new territory. Secondly, English law is literally imported into the new territory,
and is not something that stands outside it, and therefore any inhabitants of newly
settled territories become subjects of the Crown (Lester 1984: 15).

Hence the importance of the issue of whether Australia was conquered or
peacefully settled. Because no termination of Aboriginal rights was ever enacted,
it could be, and was contended by Paul Coe in 1977, that Australia was not
terra nullius, and that the method of occupation was conquest. The dispossession
of Aboriginals since 1788 was therefore unlawful (Maddock 1983: 15). Coe was
unsuccessful both in his High Court case and the appeal in 1979. The subsequent
seizure of the concept by historians and land rights activists invested the term
with the meaning of vacant and uninhabited lands, and imputed to it a far more
concrete legal foundation than it actually had in British and Australian law (for
example, see Frost, 1980-81; Reynolds 1992, 1999, and 2004; Broome 2002: 238;
and Pateman and Mills 2007: 37).

The basic premise among jurists and philosophers in the early modern period
regarding property rights was that God gave the whole world in common to
mankind, and those portions that remained unoccupied, or uncultivated, which
did not necessarily mean upon which no people resided, were available for legiti-
mate occupation. The group of ideas that had currency among writers on the Law
of Nations came to be encapsulated in the twentieth century in the doctrine of
terra nullius. Its fully formulated and systematic form is an invention of recent
origin, often imputed to governments and settlers as consciously informing their
actions, when in fact they felt little need for the subtleties of such justification,
when others sufficed perfectly well. The term itself was not used by government
officers and settlers in the eighteenth century (Connor 2005: 4). It gained notoriety
in the famous Mabo case (1992) in Australia which claimed that terra nullius
was part of the English common law which gave claim to settlers over vacant
land. Justice Brennan ruled that Australia was not terra nullius at the time of
occupation. The ruling allowed Aboriginals to claim title to land that was in the
ownership of the State, but not that privately owned. It became commonplace
to refer to terra nullius as if it was an official doctrine consciously employed by
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settlers and government officials. Geoffrey Robertson, for example, refers to the
‘pernicious common law theory of terra nullius’ which allowed the dispossession
of ‘native inhabitants as if they were part of the flora and fauna’ (Robertson
2000: 149).

It was instead part of the customary Law of Nations which while not universally
observed gave grounds for laying claim to territory under the sovereignty of no
one, or in exceptional circumstances of extreme necessity to territory already
under a sovereign.

After 1670, that is long after the first European acquisition of the Americas, and
before the ‘discovery’ of Australia, territorial acquisition by ‘plantation’ begins
to be used as a justification in legal cases (Lester 1984: 17). Discovery, or first
sighting, however, was one ground that was not widely accepted amongst jurists
and theologians, who believed, despite Captain Cook’s appropriation of Australia
on grounds of first sighting, that more permanent signs of settlement and occu-
pation were required for title. From about the 1660s discovery and symbolic acts
of possession were no longer regarded as constituting plenum dominium for the
discovering sovereign, but instead a pre-emptive or preference right to acquire
the title. In this respect, then, the settlements of 1778 secured the dominium for
the British Crown and established title (Lester 1984: 28)

Nevertheless, Chief Justice Marshall’s ruling in Johnson v. M’Intosh (1823) is
premised on the belief that the plenary proprietary title to territory in the New
World derives from discovery and the symbolic act of taking possession (Lester
1984: 7). This American case law was deemed relevant in the Milirrpum v. Nabalco
(1971) decision in Australia when Justice Blackburn contended that what we call
terra nullius always included territory in which primitive and uncivilized people
lived (Connor 2005: 276). The plaintiffs lost the case on the grounds that they
could not point to the act of recognition or grant from the sovereign (Lester
1984: 12).

It is clear that Captain James Cook was under the impression that first sighting
established some sort of claim to sovereignty. His instructions, dated 30 July, 1768,
relating to his first voyage of 1769—70 were clear. His main object was to find the
Southern Continent, in the course of which he was to chart the location of islands
that had not previously been sighted by Europeans and take possession of them
in the name of His Majesty.! These instructions are consistent with those given
to John Cabot in 1495, and according to Chief Justice Marshall informed, at least
partially, the subsequent claims of most European states. In relying heavily on
Marshall the constitutional lawyer, Supreme Court Justice, Joseph Story summa-
rized the position in 1833:

The principle, then, that discovery gave title to the government, by whose subjects or
by whose authority it was made, against all other European governments, being once
established, it followed almost as a matter of course, that every government within the
limits of its discoveries excluded all other persons from any right to acquire the soil by any
grant whatsoever from the natives. No nation would suffer either its own subjects or those

! http://www.foundingdocs.gov.au/item.asp?sdID=67. Accessed 19 August, 2007.
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of any other nation to set up or vindicate any such title. It was deemed a right exclusively
belonging to the government in its sovereign capacity to extinguish the Indian title, and to
perfect its own dominion over the soil, and dispose of it according to its own good pleasure
(Story 1833: bk 1, chapt. 1, §6).

James Cook’s instructions were, ‘with the Consent of the Natives to take Possession
of Convenient Situations in the Country in the Name of the King of Great Britain.
Or: if you find the Country uninhabited take possession for His Majesty by setting
up Proper Marks and Inscriptions, as first discoverors and Possessors’? In 1770
Cook operated on the basis of first discovery and his journal shows that although
he was aware that the lands of which he took possession for His Majesty were
inhabited, he did not seek the consent of the natives. Cook clearly took possession
of territories on the basis of discovery and first sighting, and acknowledges that
the Dutch have title to those territories they first sighted.

The issues, but not the term ‘first sighting, were still being discussed in
1885 at the Berlin Conference on the partition of Africa, and the responsibil-
ities of Europeans with respect to new occupations. The conference rejected
the idea of first arrival giving grounds for the declaration of a sphere of influ-
ence, without political responsibility. Instead it opted for the principle of ‘effec-
tive occupation’ and by implication rejected first sighting as a justification of
title.*

Had the colonizers of Australia wished to disregard the fact that Australia
was inhabited, or extended the meaning of what uninhabited meant, and taken
possession of it on the grounds that it was vacant land they could have found
ample justification, as we have seen, in the writings of jurists and philosophers.
The fact Aboriginals were believed to be hunter gatherers, with no recognizable
system of private property rights, and no serious cultivation of the land, placed
the land technically in the category of waste or unoccupied as understood by most
reputable jurists and philosophers of the natural law and Law of Nations.

TERRA NULLIUS AND SOVEREIGNTY

Sovereignty is a related but different issue which does not relate to property rights
as such, but to who, or what body, has the authority to govern. The assertion of
sovereignty was similarly based on the assumption of European superiority, and
stages of civilization. To claim sovereignty, or the right to govern, was generally
accepted by Europeans irrespective of whether one believed that the Indians or
Aboriginals owned the land.

2 Story refuses to enter into the natural justice of such claims suggesting that they lay outside of the
scope of lectures on the law of a single nation, and belong more to a treatise on natural law. See Story
1833, bk. 1, chap. 1, §4.

3 http://www.foundingdocs.gov.au/item.asp?sdID=67

4 Tam grateful to William Bain for alerting me to this point. Also see chapter three of Bain (2003).
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The crucial issue amounts to this, private ownership of land was for most
government officials, philosophers, and jurists, such as Grotius, Pufendorf, and
Wolff, regarded as separate from the issue of sovereignty, or eminent domain.
For example, for Grotius land used only by hunters and gatherers was to be
deemed vacant because it was uncultivated, and remained common and available
for appropriation. Grotius maintains that ‘waste or barren Land’ must be given
to strangers at their request, or it may be ‘lawfully possessed’ by them ‘because
whatever remains uncultivated, is not to be esteemed Property, only so far as
concerns Jurisdiction, which always continues the Right of the antient People’
(Grotius 2005: Book II, chapt. ii, §17, p. 448). The English in North America did
not merely claim imperium, or territorial sovereignty, but also claimed dominium,
that is, private property rights. Indeed, when claims were first advanced against
the New World there was no conception of territorial sovereignty or legislative
power distinct from ownership of the land. Jurisdictional rights and legislative
power were derived from ownership of the land, or lordship, and the king was at
once rex and dominus (Lester 1984: 27).

In practice even when it was acknowledged that native peoples exercised owner-
ship rights, the colonizing country retained for itself the rights of eminent domain,
and denied sovereignty to native peoples by conquest or cession. The early settlers
acquired Indian land by contract, even though many of the transactions included
dubious and fraudulent practice, including purchases from those who had no
authority to sell tribal lands. After the war with France in the 1750s, in which
Indians tended to side with the French because of their distrust of the English,
the method of acquisition moved from contract to treaty. In other words, where
the natural right of individuals to property was acknowledged, community rights
under the Law of Nations were withheld because they were not deemed fully
sovereign nations. Indeed, although treaties paid lip service to Indian sovereignty,
there was no suggestion of equality.

During the eighteenth century in America it became common practice among
British officials to acknowledge the land rights of the Indians, while emphasizing
that sovereignty had been ceded. A 1761 report of the Board of Trade on the settle-
ments on the Mohawk River, for instance, complained of the cruelty and injustice
perpetrated against the Indians by depriving them of their hunting grounds in
violation of the compacts in which they had ceded their ‘Dominion” but not the
property of those lands. A Royal Proclamation of 1763 indicates that the British
believed that they had acquired the sovereignty of territory between the colonies
and the Mississippi in establishing an Indian territory under British ‘Sovereignty,
Protection and Dominion’ (see Borch 2001: 229). Joseph Story encapsulates the
principle when he contended that, ‘As infidels, heathens, and savages, they were
not allowed to possess the prerogatives belonging to absolute, sovereign and inde-
pendent nations’ (Story 1833: bk. 1, chapt. 136, §152).

Similar understandings were expressed in Australia. In 1836, for example, in
deciding the issue of whether Aboriginals were subject to English law, the Supreme
Court of New South Wales granted that the Aboriginals of New Holland should



134 The Limits of Ethics in International Relations

be regarded as civilized nations, free and independent, entitled to the enjoyments
of the rights that are important to them. However, ‘the various tribes had not
attained at the first settlement of the English people amongst them to such a
position in point of numbers and civilization, and to such a form of Government
and laws, as to be entitled to be recognized as so many sovereign states governed by
laws of their own’(cited in Connor 2005: 288). Whereas the treaty of Waitangi has
attained emblematic status, and separates the Australian from the New Zealand
Aboriginal experience, in that the latter were judged to be in the process of
appropriating land and developing civil government, and therefore capable of
concluding a treaty, they were not, however, deemed capable of enforcing it. It
was an ambivalent judgment which at once asserted both capacity and incapacity
(Pocock 2001: 84).

In case law throughout the Commonwealth and the United States, until the
mid-1950s, in relation to the claim for property rights, the preponderance of deci-
sions affirmed the ‘Doctrine of Recognition’ A licence of occupancy is assumed,
unless there is evidence of the granting of property rights. In 1954, for example,
the American Supreme Court ruled that without the sovereign first having recog-
nized their rights the Tee-Hit-Ton Indians had no property right compensable
under the Constitution (Lester 1984: 4).

Social Contract theory, in its classic form, which included the idea of a state of
nature, was central to theories of sovereignty. The Aboriginal peoples who roamed
over but did not occupy or possess territories were deemed not to have made such
contracts and therefore did not possess sovereignty. Indeed, both America and
Australia were used as testimony that a state of nature exists. Whether indigenous
peoples were deemed to own the land over which they ‘roamed’, or whether they
merely had a use right in common, they were not deemed to have entered into
a social contract among themselves, and therefore they were not deemed to have
instituted sovereign political societies. In the case of the Australian Aboriginals,
they were believed to be so primitive that they lived in a ‘genuine state of nature’
such that all men must have lived in prior to constituting civil society (cited in
Banner 2005a: 10). If on Locke’s criteria they lived in a state of nature they had
use rights in the land over which they roamed, but they did not have property
rights, nor sovereignty. The legacy has been the permanent exclusion from the
international realm of minority nations within nations, on the grounds that they
do not constitute sovereign political communities.

Christian Wolff, for example, confirms that uninhabited lands may be colonized
and appropriated because they are the property of no one. The nation appropri-
ating the vacant land acquires property rights in it and sovereignty over it. He
acknowledges ownership and sovereignty by nations over the lands they occupy,
even if those lands are waste and barren. Nevertheless, since every nation should
perfect its condition, such land that lays vacant should be given to foreigners
(Wolff 1934: chap. 11, §§275-92, pp. 140-52).

Those who occupy the sovereignty of a territory also exercise eminent domain
over property and persons (Wolff 1934: chap. VII, §866). This would seem to
imply that native Americans own and have sovereignty over the lands they occupy.
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However, just as earlier theorists tried to disqualify them on grounds of lacking
fully human attributes, or because of their sinfulness, or because they engage in the
wrong sort of labour, Wolff applies stringent criteria for what constitutes a nation.
He argues that, ‘it denotes a number of men who have united into a civil society,
so that therefore no nation can be conceived of without a civil sovereignty. For
groups of men dwelling together in certain limits but without civil sovereignty are
not nations’ (Wolff 1934: chap. I11, §309, pp. 156—67). For Adam Smith, ‘nations
of hunter gatherers whose society could not sustain or maintain an army for self
defence could neither properly be considered a commonwealth nor sovereign’
(Smith 1976: vol. 2, 690).

Ostensibly, the Westphalian model of the relation between rulers and ruled
legitimizes the autonomy of the state to deal with its minorities as it sees fit.
In practice, however, the international ‘community’ always took an interest in
such matters. As we have seen, many of the international jurists and philosophers
supported in some measure a principle of humanitarian intervention. As Stephen
Krasner has argued, intervention by rulers in the relationship between rulers
and ruled in other countries, by means of coercion or imposition, especially by
powerful states, has been commonplace, and usually motivated not by a concern
for rights, but for international stability. Every major treaty between Westphalia
and Vienna included provision for religious toleration in one guise or another,
with the latter including for the first time provision for respecting the rights
of Poles to preserve their nationality where they constituted minorities in Prus-
sia, Russia, and Austria (Krasner 1999: 83). A concern for minority rights was
characteristic of the international community from the nineteenth century to the
Second World War, most explicitly exemplified by the provisions of the Treaty of
Versailles in 1919. Many rulers have tried to constrain their successors by entering
into conventions which protect minorities, but such conventions had little effect
unless there was domestic support for them (Krasner 1999: 75). Such provi-
sions for minority rights, however, were rarely successful in practice, and almost
completely abandoned in the post World War II era in favour of human rights,
and when they were the explicit conditions of recognition of states, for exam-
ple, in the former Yugoslavia, respect for ethic diversity was far from evident in
practice.

RECOURSE TO LAW

In 1831 the Supreme Court of the United States of America provided its first
extensive deliberation on the issue of sovereignty. Once again it was Chief Justice
Marshall who wrote the opinion that was to become definitive in modern law.
The court ruled that Indian tribes are not foreign states, and that therefore they
lack the authority to bring suits directly to the Supreme Court. Nor were they
American states. Instead, they were to be understood as ‘denominated domestic
dependent nations’ (Banner 2005b: 220). In 1871 Congress enacted a statute that



136 The Limits of Ethics in International Relations

ceased recognizing Indian tribes as nations or powers with which the United States
could enter into treaties.

As far as international law is concerned it never required that every acre of
‘acquired’ territory be inhabited or settled. What was important was that the
ruler claiming sovereignty was able to establish a solid enough claim to prevent
any other ruler from contesting the title. International law did not recognize
Aboriginal peoples holding any rights against the colonizers or ‘discoverers’ of
their territories. Under international law Aboriginal peoples became the subjects
of the sovereign power. Such rights as they held against their national government
were not recognized in international law.

Given that sovereignty subsequently became the membership card for entry
into the international club, this constituted permanent exclusion for minority
nations. The legality of such exclusion was put to the test on many occasions,
for example, soon after the establishment of the League of Nations when the Six
Nations Iroquois Confederacy attempted to gain recognition of their indepen-
dence, and to resolve their on-going dispute with Canada. Between 1922 and
1924 they petitioned the League of Nations to accept them as a member and
to intervene to prevent further encroachment by the Canadian government on
their independence. They argued that the six nations had long been a highly
organized self-governing people, whose confederacy of self-governing states had
been acknowledged in treaties, and through diplomatic activity with the Dutch,
French, Americans, and British since at least 1613. The Canadian Government
responded to the petition by claiming that there was no provision in the Covenant
of the League for discussion of the internal matters of a sovereign state in its
dealings with individuals who owe the state allegiance. In other words the answer
presumed what was in dispute. The League did not accept the petition (Nichols
2005: 42-3).

In 1926 the Cayuga Indian nation, one of the Six Nations, disputed the nature
of the treaty between itself and the State of New York. In the course of the
opinion delivered by the Anglo-United States Arbitral Tribunal the question of
the international status of the Cayuga nation was addressed. The ruling contended
that, ‘So far as the Indian tribe exists as a legal unit, it is by virtue of the domestic
law of the sovereign nation within whose territory the tribe occupies land, and so
far only as the law recognizes it. It was emphatic in pronouncing that the tribe
was ‘not a legal unit of international law’ (cited in Green and Dickason 1993:
84). The fact that the rights Canadian Indians have are against Canada and are
to be interpreted by Canadian courts was affirmed in 1982 by the English Court of
Appeal. It was declared that ‘treaties’ between the Indians and the Crown do not
have the same sense as they have in international law because they are not made
between sovereign states (Green and Dickason 1993: 124).

The status of American Indians as separate nations, and exhibiting the features
of statehood, has, however, on occasion, been affirmed by domestic courts in the
United States. In 1831, for example, the chief architect of federal Indian law, Chief
Justice Marshall, conceded that the Indians were originally self-governing tribes.
He argued that the Cherokees were a state, ‘a distinct political society, separated
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from others, capable of managing its own affairs and governing itself’ (cited in
Clinebell and Thomson 1977-8: 675). More recently in United States v. Consol-
idated Wounded Knee Cases, federal district judge Warren K. Urbom contended
that the Sioux and many other tribes had well developed governmental systems,
religions that respected the sacredness of nature and like, and dispositions towards
peacefulness at least as effective as the white intruders’ (Clinebell and Thomson
1977-8: 675).

The landmark case in Australia was Mabo (1992). The Mabo judgment assumes
that Australian land rights and the legal system were based upon the foundation
of terra nullius, and relied to some extent on the 1975 International Court of
Justice Advisory Opinion on Western Sahara. The Mabo case was concerned with
land rights on the Murray Islands in the Torres Straights annexed by Queensland
in 1878. The findings of the High Court judges were, however, applicable to the
whole of Australia. The main opinions were that Australian occupation was based
on terra nullius as the mode of acquisition, and that Australia was not in fact
terra nullius at the time of occupation. On the basis of its wrong assumption that
Australia’s claim to sovereignty rested on such a doctrine, the logical implication
was that white Australian sovereignty is illegitimate, and the Court itself would
therefore be deprived of authority to pronounce on the case. The Court, of course,
did not go so far as to declare itself illegitimate. It nevertheless recognized native
title, not in land already in private hands, but to government-owned lands (see
the relevant documents in Bartlett 1993). The decision followed the 1991 Year of
Indigenous Peoples, inaugurated by Prime Minister John Keating, declaring that,
‘It was we who did the dispossessing. We committed the murders. We took the
children from their mothers. We practised discrimination and exclusion’ (cited in
Lindquist 2007: 205).

Although Land Rights were recognized, Aboriginals are nevertheless still subject
to Australian sovereignty, and indeed the Mabo decision was considerably diluted
by amendments to the Native Title Act made by the new Liberal/National Gov-
ernment of 1996, under the leadership of John Howard. Claims were prevented
over large areas of pastoral and mining land, and in order to make claims to
territories Aboriginals have to demonstrate a continuing connection with the land
over which they lay claim. Many, because their ancestors were dispossessed, or
because they were abducted from their parents, or because they left their native
area because of poverty, are not able to meet such a criterion.

CONCLUSION

The use of universal rights as instruments of oppressions is not a phenomenon
of the past consigned to ruder times when white Europeans were ignorant of, or
oblivious to, the wrongs they inflicted in the name of humanity. The very idea of
universal rights, the same for everyone everywhere, while laudable in the abstract,
is often in practice discriminatory against, or oppressive to, those who belong to
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minorities different from the dominant culture. Where white settlers comprise
the dominant culture in such societies as the United States, New Zealand, Canada,
and Australia the indigenous people’s prior claims to rights over extensive ter-
ritories have often been ignored or silenced, on the grounds that such peoples
had no concept of right, or notion of private property, before European arrival.
Australian Aboriginals, for example, were ruthlessly exploited by both the owners
of, and white workers on, cattle and sheep stations, forced to work for less than
subsistence, and paid in kind by allowing them to choose trinkets and clothes from
the wagons of traveling packmen during their infrequent visits, while additionally,
the women were serially sexually abused by white drovers and shearers, and by
Aboriginal males themselves.

As late as 1969 in the United States, for example, a small group of Indians
reclaimed Alcatraz Island in the name of the ‘Indians of all Tribes. This rare
gesture of inter-tribal cooperation was meant to highlight the injustices of white
occupation of American lands. To highlight the derisory nature of what recogni-
tion native land ownership meant they parodied the 1626 purchase of Manhattan
Island by offering to purchase Alcatraz from the federal government for $24 in
beads, trading goods, and coloured cloth. Alcatraz was chosen as symbolic of
Indian reservations in being isolated from modern facilities; having poor terrain
and unproductive soil, and being unable to support game. The occupation lasted
for nineteen months.

While a great deal has been done to improve the condition of such minority
nations, it has been on condition that there would not be any significant violation
of the rights of members of the dominant culture. The condition of Canadian
Indians, of Indians of the United States of America, and of the blacks who were
forced to work there as slaves, of Australian Aborigines, and of New Zealand
Maoris, while an improvement on the disdain in which they were held from
settlement to the late 1960s, is, nevertheless, as minority groups in each country,
comparatively disadvantaged, in terms of life expectancy, socially and economi-
cally. Such groups may indeed be damaged by the exercise of universal rights by
members of the dominant culture, and calls for special protection rights, which
provide barriers against exploitation in the name of freedom and universal rights,
are common to all of them.

A more limited criticism of human rights accepts that they are a valuable
achievement, but contends that they do not go far enough to protect minority
cultures against a wide range of injustices. In essence, this criticism accepts the
liberal contention that human rights empower people to resist persecution and
injustice, but also accepts the view that human rights can be used as instruments of
oppression by exclusionary tactics, imposing universal norms and denying legit-
imacy to minority cultures. The list of human rights needs to be supplemented
with an additional list of cultural or collective rights (Kymlicka 1998: 3). Kymlicka
argues, for example, that it is a mistake to think of human rights as individu-
alistic, and cultural or collective rights as communal. Many human rights, such
as the freedom of conscience and worship, facilitate group activity. Without such
freedom many religions may have died out. The liberal tends to believe that where
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such fundamental human rights as freedom of speech, conscience, and association
exist there is no need for special minority rights because these individual rights are
sufficient to ensure a diversity of communities within society. Kymlicka argues,
however, that particularly in states with national minorities which developed
their own institutions, territories, culture, and language prior to incorporation
into larger states, universal human rights are insufficient to ensure ethno-cultural
justice. Justice may be undermined in a number of ways, among them through
adverse migration and language policies. First, immigration policies used to place
national minorities at a disadvantage may be exacerbated or even justified by
human rights doctrines. The right to freedom of movement may be claimed as
universal in order to redress the imbalance between a national minority and the
dominant culture in a particular territory. Special rights, such as land rights, may
be asserted or claimed by a national minority such as the Australian Aboriginals
to prevent their culture and resources being undermined. This is not really an
issue between group rights and individual rights because the dominant culture
reserves the right to restrict immigration into the state, and those who are allowed
in are expected to assimilate. All that a national minority within such a state is
claiming is that same right to preserve its integrity by restricting immigration into
its territory.

Kymlicka contends that, ‘Unless supplemented by minority rights, majoritarian
democracy and individual mobility rights may simply lead to minority oppres-
sion...human rights and minority rights must be treated together, as equally
important components of a just society’ (Kymlicka 1998: 16). In this respect
the minority has to be held responsible for respecting the individual rights of
its members, but likewise the majority has to be held responsible for respecting
minority rights. These minority rights are unlikely to be able to be expressed in
universal terms, and many must of necessity be specific to the peculiarities of
particular circumstances. There should nevertheless be some ‘impartial enforce-
ment mechanism’ by which both universal and particular rights are seen to be
respected.

The concern for minority rights by the international community during the
inter-war years and which was deemed a failure did not, however, extend to
Aboriginal communities in the New World, and this was principally because
no security issue was involved. Globalization, and its concomitant liberal uni-
versalism, has brought in its wake a growing sensitivity to the compatibility of
minority rights and universal rights. In 1989 (convention 169), for example, the
International Labour Organization effectively renounced its previous paternalistic
assimilationist policy towards indigenous peoples, and instead recognized the
aspirations of these peoples to take control of their institutions, including land,
language, and their customary law.

The predominant focus of this chapter has been upon minority nations, and
how European dominated universalism led to oppressions and gross injustice,
often despite the highest of motives such as saving souls. Contemporary discus-
sions about minority nations predominantly focus upon rectifying the historic
injustices. Minority nations, for Kymlicka, have a greater claim for protective
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rights than ethnic minorities which have emigrated to a country. While he does
not wish to suppress difference, he thinks that the special rights that they ought to
have are inclusion rights, and that the barriers to their equally participating in the
society to which they have emigrated be dismantled.

Modern multiculturalism, however, is largely confronted with a different set of
considerations, namely, post colonial immigration and the mutual accommoda-
tion of a diversity of ethnic groupings which are often viewed as homogeneous on
essentialist criteria, such as being of the Muslim faith, or emanating from broadly
the same geographic origin, but who are nevertheless extremely diverse.

The desire to accommodate ethno-cultural diversity does not, however, extend
to ethno-religious diversity. Modern multiculturalism tends to be secularist, and
to a large extent mirrors the belief that state and religion should be separated, with
the latter being a matter of belief and choice, that is, a private matter (Modood
2007: 70). The cultural encounters that have dominated the pages of this chapter
were largely religious, where the practice of a religion different from Christianity
automatically rendered a people inferior, and where the ostensible aim was, along
with many others, to save their souls and assist them, through education, or
by brute force, on the path to God. The distinctiveness of modern multicultur-
alism, as Tarig Modood points out, is that it introduces into western nation-
states an ethno-religious amalgam on a scale previously unknown, and brings
to bear questions of democratic citizenship and individual rights on the issues
of the co-presence of ethnic and religious communities. Modood, quite rightly,
wants to bring religion back in because it cannot be divorced from questions of
ethnicity and culture, and is not merely a question of personal preference and
choice (Modood 2007). It is also important to avoid fruitless arguments about
culture, and cultural belonging, which reify cultures to the extent which they do
not reify themselves. We should take the multi in multiculturalism more seriously,
and acknowledge that individuals are moral agents, not culturally determined, but
imbued with situationally varied cultural values (Phillips 2007).

For almost two decades an international process of diffusion has been underway
which disseminates ideals and standards of good practice with respect to multi-
cultural values and minority rights to which all states should aspire. Coupled with
this process has been the increasing codification of norms below which no state
should fall (Kymlicka 2007: 5). The UN culminated the process by declaring the
International Decade of Indigenous Peoples (1995-2004). In September 2007, 143
of the UN General Assembly’s member states, against the opposition of some of
the most powerful states, adopted the ‘Declaration of the Rights of Indigenous
Peoples’ The Liberal Australian government voted against, but only two months
later the newly elected Labour premier, Kevin Rudd, made a public apology to
the Australian Aboriginals for the grief, suffering and loss caused them (Amnesty
International 2008: 4)
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Natural Rights: Descriptive and Prescriptive

Hobbes claims that I have the right to do whatever I conceive necessary for my
own preservation — in this sense, certainly, I have the natural right to live. But
no one therefore has the duty to allow me to do whatever I consider necessary
to my preservation. You, having the right to do what you consider necessary
to your preservation, may judge my demise advantageous, and so may with
right kill me. You deprive me of my life, and prevent my exercise of my right
of nature, but you do not violate my right of nature (Gauthier 1969: 31).

In this chapter, I want to suggest that natural rights need to be distinguished into
descriptive and prescriptive traditions, and if either has a claim to secularizing
subjective rights it is the former. The descriptive strand is, however, something
of an aberration, finding its finest exponent in Thomas Hobbes. The prescrip-
tive tradition associated with such thinkers as Locke, Price, Priestley, Paine, and
Wollstonecraft, as well as with the great charters of rights, still retains a significant
element of rights derivative from natural law, as well as elements of subjective
rights, or powers. It is still the product of a heavily religious society, in relation to
which God predominantly stands as the reason for obedience to natural law, and
respect of the rights of individuals.

The modern obsession with rights has led to a revival of interest in the natural
rights tradition, and a preoccupation among theorists with the importance of
human rights attaching to the individual independently of society. Robert Nozick
gives one of the strongest reiterations of this individualist conception of rights:
‘Individuals have rights, and there are things no person or group may do to them
(without violating their rights)’ (Nozick 1974: 5).

There are some writers who suggest that human rights and natural rights are
basically the same. Immediately after the Second World War the highly respected
international lawyer Hersch Lauterpacht argued that natural law, natural rights,
and human rights were almost indistinguishable, having a common ancestry,
and that any attempt to sever an international bill of rights from its religiously
grounded ancestors would rob it of its moral force (Lauterpacht 1945: 9). More
recently, Peter Jones, as we saw in the ‘Introduction, believes that human rights
are the direct descendants of liberal theories of natural rights, and share with
them the same features. We have them by the mere fact of being human as a
moral entitlement quite independently of governments and any particular systems
of law in which we may find ourselves (Jones 1991: 223). In criticism of Rawls’s
he suggests that ‘human rights have generally been conceived as rights possessed
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by human beings as such and as rights that must therefore be respected in all
the various contexts and circumstances in which human beings find themselves’
(Jones 1996: 189). H. L. A. Hart also suggests that people are conceived to have
human rights ‘by virtue of their humanity and not by virtue of human fiat,
law or convention’(Hart 1999: 405). What I want to suggest is that contrary to
these views, there is more of a gap than writers want to acknowledge between
the modern human rights culture and the natural rights tradition that is often
assumed to underpin it.

There is a tendency to portray the shift from natural law to natural rights as a
shift from a religiously based ethic to a more secular conception of rights. John
M. Headley, for instance, claims that the move to natural rights constitutes the
‘shedding of natural law’s specifically religious framework’ (Headley 2008: 103).
In addition, Thomas Pogge has recently claimed that ‘the shift from natural-
law to natural rights language constitutes a secularisation which facilitates the
presentation of a select set of moral demands as broadly sharable in a world that
has become much larger and more heterogeneous’ (Pogge 2002: 55).

The emphasis upon the secularization of natural rights considerably distorts
the extent to which the conclusions of thinkers such as Grotius, Pufendorf, Locke,
Priestley, Price, Paine, Hamilton, and Wollstonecraft, who are claimed as part of
the heritage of the contemporary human rights culture, depend upon a Christian
world view and a shared belief in God, the Creator of the moral world and of
the human beings who inhabit it. This belief is sometimes a full-blown Christian
theology or merely contains lingering remnants of deism lacking the elements of
Divine intent, command, and purpose, or in the case of Paine he places natural
religion at the foundation of natural rights. Any element of Christianity or deism,
of course, is in contemporary discussion of human rights an embarrassment,
especially when one wants to emphasize their universality.

Those who emphasize the secularization of natural rights often fail to make the
crucial distinction between descriptive and prescriptive, or naturalistic and moral
natural rights. The former certainly does constitute a secularization of natural law
and natural rights, but the latter does not.

THE DESCRIPTIVE VERSION OF NATURAL RIGHTS

Descriptive theories of natural rights have no intrinsic moral content. Their
objectivity derives from the so-called ‘facts’ of human nature, without having
to rely upon the authority of religion for their efficacy (Huxley 2001: 338). We
saw that many of the Roman Jurists tended to think of natural law in natural-
istic terms, and not in the way that the Greek and Roman Stoics conceived it.
For the jurists, something that was unnatural was contrary to law or common
sense. The idea of a right was only nascent in their thought, and was not foremost
in their considerations. Often the term jus, or ius was used in an objective sense,
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meaning the right thing to do in a particular situation, and this is the way that
St. Thomas Aquinas predominantly used it. Rarely was right (jus) equated with
property (dominium) (Tuck 1979: 10-11).

As we saw, the ambiguity of the terms law and nature were often exploited
by the Greeks and Romans, and Thomas Hobbes, the translator of Thucydides’
History of the Peloponnesian War, was well aware of its rhetorical potential. He
remarks, for example, that: ‘All authors agree not concerning the definition of
the natural law, who not withstanding do very often make use of this term in
their writings...” (Hobbes 1841: 14). Hobbes employs the idea of a law of nature,
but he is at pains to distinguish law from right. Right for him is permissive, ‘to
do, or to forebeare, and therefore subjective. Law, on the other hand, determines
what one should do or desist from (Hobbes 1991: I, xiv [64]). In Hobbes’s state
of nature, law is prudential and not moral. A right is simply the liberty that each
person has to exercise his or her own power for self-preservation, where liberty
is understood as the absence of external impediments that hinder the power a
person has ‘to do what hee would” (Hobbes 1991: 1, xiv [64]). Both Nussbaum and
Tierney quite rightly observed that the moral element is missing from Hobbes’s
definitions. Hobbes’ definition of ius was completely subjective and devoid of the
idea of ‘moral rightness’ (Tierney 1989: 622), and ‘his law of nature is not a law
properly so called; it denotes conclusions on how to act for self-preservation and
defence’ (Nussbaum 1953: 145).

In Hobbes we have natural rights, but more strictly speaking they are not rights
at all because no one has any obligation to acknowledge or respect them. They
are in fact powers and capacities, or natural inclinations. The fact that we have
certain powers or liberties in nature is justification for their use. To have a faculty
and the right to use it are one and the same thing. To say that lions are carnivores
and therefore have a right to eat flesh does not place an obligation on their prey
to respect this right: ‘it were a hard condition of mankind, that a fierce and savage
beast should with more right kill a man, than the man a beast’ (Hobbes 1994:
Part II, chapt. xxii, p. 129). It is really a misuse of language to call it a law or a right
and all that is being said is that lions have a primary instinct that is involuntary
and which motivates their behaviour, and no moral blame can be attached to them
for that. Hobbes expressly argues that the law of nature precedes Divine positive
law, the manifestation of God’s will in the Scriptures. In the state of nature men
may kill and subdue others for their safety, and may do the same to animals, for
safety, use, and food by the law of nature.

The law of nature operates in the state of nature, or pre-civil condition, and
when states are instituted it is the will of the sovereign that determines what is
right and wrong. The justification of a law need be only the determination of its
authoritative source, namely the Leviathan. Relations among citizens are regulated
by the laws of their state. Relations among states, however, are analogous to the
pre-civil state of nature, and the law that governs them is the Law of Nations,
which he equates directly with the law of nature, not in the prescriptive, but in its
descriptive sense.
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Nature was often invoked in discussions of rights independently of their relation
to Divine origin. In this respect, they are a continuation of certain Greek and
Roman uses of the term natural, and to think of certain rights as alienable would
be to think of the act as contrary to nature, or simply unnatural. Richard Overton,
for example, argued that: “They which contract to obey their own ruine, or having
so contracted, they which esteeeme such a contract before their owne preservation
are felonious to themselves and rebellious to nature’ (cited in Waldron 1987:
14-15).

The ambiguity, and the exploitation of the ambiguity, of the term nature, and of
designating what is natural led Herbert Spencer in the nineteenth century into all
sorts of difficulties. First he denied the natural right of private property, and then
asserted. Despite the criticisms of natural right from the likes of Hume, Burke,
and Bentham, to which I will return in the next chapter, the doctrine retained
its rhetorical appeal for many in the political debates of the latter half of the
nineteenth century where it was used both to resist and to support the extension
of the role of the state.

Spencer formulated two versions of the principle of justice. The first is related to
his Law of Conduct and Consequence. This is often described as a desert theory of
justice (Taylor 1992: 234), but it is much more subtle than that. In fact, it is better
described as an entitlement theory because whatever the consequences of one’s
actions the individual was entitled not only to the benefits, but also the evils that
may accrue (Spencer 1978: 17). The evils should only be mitigated, that is some
form of charitable assistance offered, if they are an unanticipated consequence, not
of effort, but of fortuitous invention such as the near obsolescence of candles as
a consequence of the invention of gas lighting. These were the deserving poor, as
opposed to the undeserving poor who should be left to suffer the full consequences
of their desultory lives. His entitlement theory is premised on the fact that the
market is the most adequate mechanism to determine the value of individual
effort. He did not extend his principles to the receipt of unearned dividends which
were the result of fortuitous fluctuations in the stock market, nor to inheritance
unrelated to effort. For him complete ownership of something incorporates the
principle of being able to transfer it to someone else.

Spencer’s views on entitlement were related to his evolutionary theory and the
doctrine of the survival of the fittest in which state interference was not only
unnatural, but potentially catastrophic. Redistributive justice, the taking of earned
benefits and giving them to those who have not earned them, renders a society
weak. He argued that a society ‘will be unable to hold its own in the struggle
with other societies, if it disadvantages its superior units that it may advantage
its inferior units’ (Spencer 1982: 105). On the same basis eradicating illness by
investing in better sanitation would lead to the perpetuation of weaker elements
in society prone to succumb to disease.

Spencer’s Law of Conduct and Consequence was the positive formulation of
his theory of justice, that is the entitlement to the fruits of one’s labour. This
was complemented by his negative formulation in the Law of Equal Freedom. If
men lived solitary existences then the Law of Conduct and Consequence would
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for Spencer have provided an adequate formulation of justice. The social envi-
ronment, however, in which humans interact requires a further principle which
guarantees men the capacity to pursue their own designs, and this is the Law of
Equal Freedom. Weinstein contends that it is the key to Spencer’s utilitarianism
and the conceptual centre to which all else is related (Weinstein 1990: 120).
It is premised on two assumptions. First, that individuals are more capable of
providing for their own welfare than governments, and, second, that individu-
als intelligently promoting their own interests best achieve the common welfare
(see Taylor 1992: 222). The whole range of natural rights was encompassed by,
and the equality at which justice aims was manifest in, the Law of Equal Free-
dom. Although he sought to demonstrate that evidence for the natural right to
Liberty could be derived from many sources, including the customs of ancient
societies in which property rights existed prior to governments, his principal
argument was to claim that ‘the laws of life’ gave force to his conclusions (Spencer
1982: 149). He argued that in order to sustain life, the essence of which is
the utilitarian principle of a surplus of pleasure over pain (Spencer 1978: 80),
we value certain activities and the exercise of the faculties to engage in them
which are essential to the attainment of human happiness and self-preservation
(Weinstein 1990: 120-1):

Those who hold that life is valuable, hold by implication, that men ought not to be
prevented from carrying on life-sustaining activities. In other words, if it is said to be “right”
that they should carry them on, then, by permutation, we get the assertion that they “have a
right” to carry them on. Clearly the conception of “natural rights” originates in recognition
of the truth that life is justifiable, there must be a justification for the performance of acts
essential to its preservation; and, therefore, a justification for those liberties and claims
which make such acts possible (Spencer 1982: 150).

Spencer’s formulation of natural right is unlike that of Hobbes because it has an
ethical dimension. Without adequately explaining the reasons, except to appeal a
priori to the ‘mutual limitation of spheres of action, and a posteriori to anthro-
pological evidence to demonstrate the recognition of ‘mutual restraints, Spencer
believes that in humans this right that also pertains to animals is mitigated by a
sense of limitation on what actions are permissible for sustaining life (Spencer
1982: 150-1). Like Rousseau, Spencer believes that it is the sentiment of sym-
pathy that leads to the development of restraints. Sympathy is what transforms
our egoistic sentiments into altruistic sentiments (Weinstein 1990: 123). Whereas
Hobbes’s conception of Liberty entailed no duties towards respecting the liberty
of others, for Spencer the Law of Equal Freedom, to do whatever a man desires
to sustain life, gives rise to obligations of a negative kind, that is, not to interfere
with the freedom of others. In this way his argument combines both the Law of
Conduct and Consequence and the Law of Equal Freedom. The former is positive
in that if each person is to be the recipient of both the good and bad consequences
of his or her actions then each person must be free to act. The latter is negative
in that actions must be subject to some restraints in a social context where others
also have similar claims.



146 The Limits of Ethics in International Relations

Spencer’s natural rights, which include the right to life, personal liberty, the
use of the earth, private property, and exchange are all corollaries of the Law
of Equal Freedom. Spencer wants to deny Bentham’s contention that rights are
conferred upon people by governments, and he also wants to deny the Hobbesian
claim that government is in some way the product of a social contract. Spencer
nevertheless wants to maintain that the doctrine of natural rights is fully war-
ranted. How, then do we know what human rights there are? In his most extended
discussion of rights the implication is that we may discover them a posteriori by
engaging in a sort of comparative anthropology. Prior to government, which often
codifies pre-existing rights, natural rights find expression in human customs.
‘The fact is, he argues, ‘that property was well recognized before law existed’
(Spencer 1982: 142). Although details may differ, at the level of fundamentals
the laws of governments are largely the same forbidding homicide, theft, and
adultery, indicating universal acceptance that individuals may not be violated in
certain ways. This is no coincidence, Spencer declares, because the creation of
rights is nothing less than formally sanctioning and giving greater precision ‘to
those assertions of claims which naturally originate from the individual desires
of men who have to live in presence of each other’ (Spencer 1982: 144). Natural
rights, for Spencer, are ‘essential pre-requisites for individual welfare’ (Spencer
1982: 146), and their independent recognition in the codes of law of different
nations ‘imply, not an artificial source for individual rights, but a natural source’
(Spencer 1982: 159).

In the twentieth century Robert Nozick and David Gauthier represent the
revival of natural rights in their descriptive form. What is descriptively ‘true’
of human beings somehow has ‘moral’ force in determining what rights they
possess by the mere fact that they are human. Whereas his project resembles
that of Locke’s, Nozick lacks the same foundational motivation that Locke builds
into his theory in order to generate rights. The main features of his theory of
rights are that they are negative, requiring non-interference; they are significant
barriers or constraints and cannot be ignored or overridden even on the grounds
of the greater good; while there are other values, the only political considerations
relate to enforceable obligations attached to rights; and these rights are absolute
in character (see Wolff 1991: 16-35).

Nozick wants to take seriously the separateness of persons, and rejects utilitar-
ian justifications for trading-off one person’s rights against another’s, measured
against a standard of the greatest happiness of the greatness number. Such a
measure may be used to justify depriving a small group of individuals of some
good, so that the rest may enjoy a greater benefit. Taxation, on this view, is
enforced labour, the taking away of what is someone’s by right, and the giving
of it in terms of general benefits to others. Tom Campbell describes Nozick as a
rampant individualist (Campbell 2001: 57) because justice is not about agreeing
fair principles of redistribution, but instead respecting the right of individuals to
self-ownership (Swift 2001: 30). Nozick’s position is that prior to the establish-
ment of social and political systems individuals have rights. Taking as his starting
point the separateness of individuals Nozick claims that there are certain things
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that they have an absolute right to control, and which cannot be overridden by
considerations of social welfare or general benefit. These rights include life and
liberty, as well the general right to establish specific property rights, including
self-ownership. These rights are entitlements with which no one may interfere.
The extreme example he uses to illustrate his case is that however beneficial it may
be to others, the forcible redistribution of body parts is a gross violation of rights
(Nozick 1974: 206).

Like Spencer, he has an entitlement theory of justice and rights. He is not argu-
ing, for example, that the famous basketball player Wilt Chamberlain deserved the
extra money that people were prepared to pay him, only that he is entitled to it.
Even if he was a far worse player, and people just liked his looks and were prepared
to pay extra, Chamberlain would have been entitled to it, whether he deserved it
or not. Campbell has skilfully broken down the entitlement theory of rights to
its component parts. First, such rights are not dependent on recognition by any
institution or culture, they are natural or moral. Second, they are absolute in that
the right is not dependent upon the desert, needs or usefulness of the rights holder.
Third, they are inviolable in that they cannot be overridden by any consideration
of the general welfare or the benefit of others. Fourth, they are negative in that
they are correlative with the duty others have not to interfere with the exercise of
the rights. Fifth, the rights are alienable, in that the right-holder may waive them.
Finally, the rights are not substantive goals to be pursued, but instead constraints
that limit the conduct of others (Campbell 2001: 59).

Despite the confusion that surrounds, and the unsatisfactory nature of, the
distinction between negative and positive liberty (MacCallum 1967: and Connolly
1983: 143-73), it serves to clarify Nozick’s position. Rights for him are like the
powers and liberties in Hobbes, namely negative rights, with the difference that
we are expected to respect them. Why? Nozick is notoriously evasive on this issue.
It certainly has to do with certain features that human beings possess. Rationality,
free will and moral agency are all features that Nozick recognizes as important,
but none has the ability to justify, for example, if I have free will, why I should
be allowed to act freely. Nozick tries to complete the picture by maintaining that
it is because of the human ability to formulate an overall purpose or conception
of one’s life, and to make choices that conform to it. It is something that gives
meaning to life. But Nozick’s theory is as susceptible to criticism for idealization
as that of Hobbes. Idealization is what Onora O’Neill suggests is the taking and
privileging of certain characteristics, at the expense of others, from which to
generate moral principles. Nozick privileges the separateness of persons at the
expense of the value they give to and benefit they derive from their relationships
with others.

What sorts of rights does Nozick want to protect? A positive right to something,
entails a correlative obligation on the part of some or all individuals. If my right
to self-preservation is a positive right, then everyone, including you, has a duty
to assist me if I am in danger of starving to death. The negative right to self-
preservation only requires that others desist from interfering with my ability to
exercise my right of self-preservation. Positive rights, for Nozick, are by and large
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self-imposed, by means, for example, of a contract. Nozick’s negative natural
rights are ‘side constraints), or barriers that cannot be crossed even if a ‘com-
mon good’ justification is offered. He does not subscribe to consequentialism.
Individual rights must be honoured whatever the consequences. While society
may concern itself with all sorts of values, aesthetic, moral, or historic, political
philosophy concerns itself with enforceable obligations exhausted by rights (Wolff
1996: 23). For Nozick, natural rights are absolute and inviolable.

Nozick’s Libertarianism may imply that he wishes to protect the status quo, but
in fact his theory has quite radical implications for international relations and
the protection of natural rights. Property may be acquired in three ways: First,
by initial acquisition; second, by voluntary transfer; and, third, by rectification
or recompense. It is clear on these principles that in the case of the European
settlement of America, and Australia, for example, land and possession changed
hands through involuntary transfer. Nozick’s third principle, that of rectification,
bestows an entitlement upon those unjustly deprived of property, to be recom-
pensed. He recognizes the difficulty of implementing this principle, and suggests
that one way around it may be to start by giving everyone equal quantities of
property (see Swift 2001: 33—4 and Knowles 2001: 177-88).

The theory of David Gauthier is even more radically individualistic, as the
title of his book betrays, Morals By Agreement. Gauthier believes that morality
faces a foundational crisis, and that the only plausible way out of it is offered
by contractarianism. What he seeks to provide is a rational basis for morality
(Gauthier 1986: 2). By morals he does not mean absolute standards, but instead
agreed constraints on our behaviour, a rational limiting of our natural rights. He
wants to show how morality, understood as rational constraints, can be generated
from the non-moral premises of rational choice (Gauthier 1986: 4). In his hypo-
thetical state of nature we already possess natural rights, but these rights are not
moral rights. Morality comes about by agreement. Gauthier’s influences include
both Hobbes and David Hume. Hobbes, in showing how agreements to give up
certain liberties give rise to actual constraints, albeit through the efficacy of the
political sovereign, is the ‘true ancestor’ of Gauthier’s theory (Gauthier 1986: 10).

Hume rejected many strands of contractarianism, mainly because they were
historically incredible, but Gauthier takes him to be a contractarian of a different
type. In agreement with Hume and Nozick, Gauthier rejects utilitarianism because
it does not take adequate account of the distinction between individuals. It can jus-
tify social arrangements which are prejudicial to minorities as long as the utility of
the whole is increased. Like the utilitarian, Gauthier contends that no constraints
on human behaviour can be justified unless they benefit society as a whole, but in
addition, he adds the proviso that no one should be worse off than he or she would
otherwise be independently of co-operative social relations. He acknowledges
that the traditional foundations for underpinning morality have been discredited.
Alternatively, rational behaviour, independent of moral premises, can generate
mutually agreed constraints which comprise a moral code. Why should anyone
agree to self-imposed constraints? Or to put it another way, why should anyone
be moral? In contradiction of those Ancient Greeks such as Antiphon, Callicles,
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Thrasymachus, and Glaucon, who believed that morality was conventional, and
against the interests of the stronger, Gauthier answers that it is rational to be
moral, because it is in everyone’s interest to be so. Gauthier gives a strongly
individualist account of rationality (Gauthier and Sugden 1993: 187). Society
is ‘a co-operative venture for mutual advantage’ and the purpose of justice, or
morality, is to strike a justifiable balance between the principle of the separateness
of persons on the one hand and the ideal of a social union on the other’ (Gauthier
and Sugden 1993: 78 and 176). His starting point is a hypothetical state of nature
in which each bargainer is aware of his or her talents and advantages, unlike those
clothed under a veil of ignorance in Rawls’s original position, in order to ensure
that inequalities are transmitted into society (Gauthier and Sugden 1993: 181).
The individuals have natural rights, as Hobbes’s individuals do. What is subject
to agreement is not the establishment of a sovereign Leviathan to impose con-
straints, but the constraints themselves. No individual would give up the benefits
which he or she has achieved, or may yet attain, independent of co-operation.
What is subject to negotiation is the co-operative surplus, because no one would
rationally give up what he or she already has. The surplus is to be divided
unequally according to what each brings to the table in unequal abilities and
talents.

Gauthier stipulates that the initial position must be free from coercion and
assumes that no individual would make concessions that he or she did not expect
others, similarly situated, to make. In addition, no one can benefit from the
bargain at the expense of others. Gauthier here adapts Nozick’s modification
of Locke’s proviso that individuals may acquire property as long as they allow
‘enough, and as good left in common for others’ (Gauthier and Sugden 1993:
87). Gauthier contends that the weakness of traditional contractarian theory is
its failure to convince us of the rationality of compliance. He introduces the
conception of ‘constrained maximizers’ who are willing to co-operate as long as
others also comply. Constrained maximizers enjoy more opportunities for co-
operation and mutual advantage than ‘straight maximizers’. The theory is based
upon a conception of instrumental rationality motivated by utility maximization.
On such assumptions each person is concerned to give the minimum relative
concession for the maximum relative benefit (that is the principle of minimax
relative concession). Gauthier argues that:

The just person is disposed to comply with the requirements of the principle of minimax
relative concession in interacting with those of his fellows whom he believes to be similarly
disposed. The just person is fit for society because he has internalised the idea of mutual
benefit, so that in choosing his course of action he gives primary consideration to the
prospect of realising the co-operative outcome (Gauthier 1986: 157).

Gauthier contends that the initial bargaining position is devoid of moral values
and that it is the ‘bargaining outcome’ that has ‘moral significance’ (Gauthier
and Sugden 1993: 126). Why, one may ask, do we have natural rights in this
hypothetical state of nature, and why is their content not subject to rational agree-
ment? This would then make the process a two-stage bargaining contract. That
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consideration aside, Gauthier offers the prospect of agreed universal principles of
morality, that is constrained behaviour, that Hobbes’s theory cannot.

THE PRESCRIPTIVE VERSION OF NATURAL RIGHTS

Rachel, writing in 1676, denied the efficacy and logic of using the concept of
natural law or the law of nature in a naturalistic sense. Law necessarily implies
reason, and animals cannot be deemed to share in this rationality peculiar to man.
In his view, men and animals are not bound by the same law. His argument is thus:
‘For Law, properly so called, curtails or determines in a definite manner freedom
of action; but freedom of action necessarily implies reason, and as brutes are not
endowed with this they also lack capacity for any Law whatever, and especially for
natural law’ (Rachel 1916: Diss. I, §xxxix).

Rachel accuses Hobbes of being both foolish and foul in postulating a state of
nature which is more like the state of the Devil, and for promulgating utility as
the measure of natural law. Utility is the measure of positive law, and may in part
also pertain to natural law, but principally its measure is Righteousness, that is,
the conformity of the human will to the Divine will which results from obedience
to ‘the eternally and intrinsically good laws of nature’ (Rachel 1916: Scvii).

In general natural law theories had the function of acting as guides to conduct
and as standards by which to judge the laws of governments. The emphasis was
distinctly upon the common good of the community and the obligations, or
duties, it owed to God, or to upholding God’s laws. During the later medieval
period talk of religious obligations gradually became transformed into talk of
rights. Individual human beings were understood to be related to each other in
a world moral community in which rights were held and duties owed by the
mere fact of being human. The predominant manner of thinking about such
rights was the objective tradition in which rights are derived from objective
moral laws.

During the sixteenth century within the natural law tradition, ideas of indi-
vidual possessing inalienable and inviolable natural rights became more preva-
lent. MacKinnon argues that this shift towards natural rights was characterized
by changing concerns. Whereas natural law emphasized ‘constraints and limita-
tions), natural rights theories were concerned with ‘demands and permissions’
(MacKinnon 1966: 79). The typical features of a natural rights theory are char-
acterized in the following way. First, they were not created by human artifice,
or convention. They were derived from nature and have validity even if they
were not posited by human beings. Second, natural rights are inalienable and
imprescriptible. Human beings have no authority to alter them or deny them.
They are not the product of the human mind and cannot therefore be interfered
with by humanity, although for some many of the rights may be transferred.
Third, the rights are innate. We have them simply by the fact that we are human.
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They are possessed by human beings prior to the existence of the state. Fourth,
the rights are regarded as immutable, that is, universal, timeless, and unchanging.
Contingent rights may be inferred from them in order to respond to changing
circumstances. And, fifth, natural rights are self-evident, and fundamental, that
is the rights are rational and discoverable by the exercise of reason. Anthony Flew
argues that prescriptive natural rights entail a belief that certain entitlements are in
some way objective, and that the establishment of this objectivity is usually made
with reference to the Creator (Flew 1982: 278).

We have seen that there were intimations of subjective rights theories in
medieval writers such as the Decretists and Ockham who conceived as moral pow-
ers or capacities, injecting a much more individualist element into the vocabulary.
Further steps towards establishing a natural rights theory were taken during the
Reformation when gradually the religious duties to resist tyrants became trans-
formed into the rights of resistance. The Huguenots, after the Massacre of Saint
Bartholomew, developed powerful theories which asserted the political rights of
the subject against the ruling sovereign. Mornay, for example, argues that people
create governments for their mutual benefit, and in doing so do not give up their
sovereignty, but merely delegate to the king the right to exercise it. Magistrates are
therefore responsible to the people who create them and not to the king. Kings
are the agents of the people who supervise and execute the laws. They are equally
subject to the laws as are ordinary citizens. Because the king is instituted by the
body of people collectively, no individual has the right to resist the king. The right
of resistance is that of the collectivity. The king, however, makes his promises to
the magistrates to whom the people ‘have given their sword” (Skinner 1978: vol. 2,
334). It is the magistrates, therefore, who possess the right of resistance.

The importance of the Huguenot theories of resistance was that they did not
rest purely on religious grounds. They formulated genuine political theories which
viewed civil society as the creation of a contract which in turn creates a moral
right, and not just a religious duty, to resist rulers who do not fulfil their obligation
to promote the common good. This, in essence, was a theory of representative
rather than popular sovereignty. The Calvinist Buchanan and the Jesuit Marianna
went on to develop an even more radical doctrine which vested the right to resist
in every individual citizen.

Let me take a few obvious and not so obvious examples to suggest that the
prescriptive version of natural rights derived from natural law did not necessarily
constitute secularization. The point, I think, can easily be illustrated not only in
the work of philosophers, but also in the most famous documents that articulate
and embody natural rights.

Most of the natural law thinkers, as I contended in Chapter Three, thought
it inconceivable that there could be obligation without God. Scholastics from
at least Gregory of Rimini maintain that human beings without invoking God
have the capacity to discriminate what is good and bad. They have no obligation,
however, to conform to what is good without God’s command (Haakonssen 1996:
21 and 29). The supposed secularization of the religious conception of natural
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law and its corollary natural rights, as we have seen, is usually attributed to Hugo
Grotius who is said to have succeeded, to a large extent, in severing the connection
between natural and Divine law. D’Entréve, in his book, Natural Law, testifies to
the importance of Grotius in this respect, by claiming that: “Thus Grotius’ famous
proposition, that natural law would retain its validity even if God did not exist,
once again appears as a turning point in the history of thought’ (D’Entréves 1972:
71; Cf. Griffin 2008: 10). This view as contested in chapter Three.

Developing upon the work of Sudrez, the Spanish Jesuit, Grotius was concerned
to come to terms with the realities of the world in which he lived; a world
in which there stood Catholic and Protestant States. His conclusions were not
radically different from those of his predecessors, but his method of treating law
scientifically was significant. Law, the Dutchman claimed, must be considered in
terms of definitions and logical deduction. The science of the principles of the law
of nature must leave aside all that is subject to change, or variation from place
to place. The laws of nature, he claims, are fundamental and nearly as evident
to those who pay due heed as that which we perceive by means of the senses. In
the theories of Grotius the law of nature becomes the assertion of the principle of
having respect for one another’s rights, that is, having rights implies a certain duty
on the part of others to respect them (Vincent 1986: 25). The Law of Nations is
restrained by the rights and duties embodied in the natural law. It is a distinctly
ethical doctrine which views moral action in terms of obedience to law.

It is John Locke’s conception of natural rights that is usually taken more force-
fully to underpin the tradition. For Locke the state of nature is a moral condition
regulated by natural law. We are all naturally equal, by which he means all heads
of families, exercising the right to execute the natural law — punishing those who
transgress our rights. We are each our own authorities, and no one has the right to
exercise authority over us without our own consent. The right of property plays an
important role in Locke’s theory because it includes not only a right of property
in things, but also a property in the self. Ultimately because we are created by
God we are all God’s property and have a duty to preserve it, that is, a duty of
self-preservation and in so far as we can, to preserve the lives of others. This of
course entails the right not to be harmed by others. The inconveniences of the
state of nature, even though a social condition, bring people into conflict and
puts lives at risk. Establishing governments best fulfils our duty to God of self-
preservation. The purpose of government in Locke’s theory is the preservation of
property which includes the person. Its role is to protect our natural rights. If it
fails to do so, it ceases to have executive authority, and no longer has a claim to
political obligation. In Locke, then, the theory of natural rights includes the right
to resist, the famous appeal to heaven. Locke, in essence, develops the Huguenot
theory of resistance to its logical conclusion. He establishes the right to resist a
ruler entirely in terms of the language of rights and natural rights, allowing the
people as a body, and even individuals, to exercise this right.

Locke summarizes what he takes to be the purpose and function of the natural
law, and its relation to human action. He states that: ‘“Thus the Law of Nature
stands as an Eternal Rule to all Men, Legislators as well as others. The Rules that
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they make for other Men’s Actions, be conformable to the Law of Nature, i.e. to
the Will of God, of which that is a Declaration, and the fundamental Law of Nature
being the preservation of Mankind, no Humane Sanction can be good, or valid
against it’ (Locke 1988: 11, 135, §§26-32).

In Locke’s view the state of nature is one vast community of mankind subject
to one common law (Locke 1988: 11, 128, §§3—6), that is, the law of nature which
governs it, and to which everyone is obligated. Locke’s view of the law of nature
was not significantly different from the conventional views of his time. The law of
nature was not for him a human artefact. It gave prescriptions for human conduct
which are independent of human convention. Irrespective of what individuals may
do or think the natural law is valid because its source is outside of humanity. It is
therefore separate from human positive law. Although human law ought to comply
with natural law it may not always do so. Locke closely allies the natural law with
reason. The law of nature can be known by the exercise of reason, and to obey it is
to act rationally. To disobey it is to be irrational. To obey the law of nature is a duty
to God whose revelations in the bible correspond to the conclusions of reason. In
addition, the law of nature is a universal law applicable to all men at all times and
in all places (Thomas 1995: 15-6).

The law of nature obliges us not to do harm to each other because we are
all servants of the Creator whose property we remain and whose duration on
this earth is at His, and not each other’s pleasure. We are bound to act in ways
conducive to self-preservation, and as far as possible contribute to the preservation
of the rest of mankind. Every person has the executive authority to punish those
who transgress the natural law and put themselves at variance with the peace and
preservation of mankind.

The obligation we have to preserve mankind in general, and of self-preservation
in particular, would seem difficult to discharge in the state of nature, where our
property is not as secure against encroachment as the law of nature dictates. Polit-
ical Society is meant to remedy the defects that the want of a supreme executive
authority precipitates, and comes into existence when the executive power of
each in the state of nature is given up to society as a whole and a legislature is
empowered to make certain the law of nature and an executive is empowered to
enforce it.

Even though the law of nature is equated with reason in Locke it is not self-
evidently rational that the end of human existence is self-preservation and the
preservation of others. Ultimately Locke’s argument rests on theological assump-
tions. It is our obligation of self-preservation, which appears to be a right against
other people, but which is in fact an obligation to God who having made us, owns
us, which is the rational basis for being obliged to a government which enhances
our prospects of self-preservation.

Consent, in fact, identifies the occasion on which such obligations are incurred
and is an acknowledgement of the legitimacy of the political power to which
we are subjected, and not as such our ground for obeying it. The distinction
here needs to be spelt out. What I am claiming is that generically our obligation
to obey government ultimately rests upon the obligation we owe to God of
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self-preservation as the products of His workmanship (Locke 1988: II, p. 270, $6).
The obligation we have to obey a specific government rests on consent. The ground
for obeying government whose purpose is to protect the person and property
of its citizen is the obligation we owe to God of self-preservation. The reason
why we obey the particular government we obey is because we have consented
to 1t.

How can the obligation of self-preservation be the ground of political obligation
when Locke explicitly says in a number of places that the purpose of government
is the protection of property? For example, ‘The preservation of Property being
the end of Government, and that for which Men enter into Society’ (Locke 1988:
11, 138, §§2—4). But property, for Locke, is broadly conceived and sometimes
refers to the ‘Lives, Liberties and Estates’ of the people (Locke 1988: 11, p. 123,
§§17). In this respect Locke says that ‘Government being for the Preservation of
every Man’s Right and Property, by preserving him from the Violence or Injury of
others, is for the good of the Governed” (Locke 1988: 11, p. 92, §§5-8; cf. IL, p. 129,
§§1-6).

In summary, Locke’s whole theory of rights and obligations ultimately rests
upon our duty to God of self-preservation, and in so far as others are the property
of God, the preservation of those others. This is because we are the products of
His workmanship and political obligation derives from this generic obligation to
God (Locke, 1988: II, p. 270-1, 56). The obligation we have to obey a specific
government rests on consent. Locke says: ‘If he finds that God has made him
and other men in a state wherein they cannot subsist without society, can he
but conclude that he is obliged and that God requires him to follow those rules
which conduce to the preservation of society?” (Dunn 1984: 31). Jeremy Waldron
has recently explored the theological basis of Locke’s arguments and concludes
that he gives the strongest grounding for natural equality possible by making
it an axiom of Christian New Testament theology (Waldron 2002: 6 and Dunn
1969: 99).

THE RIGHTS OF MAN

The idea of natural rights, as we know, reached its high watermark in the American
and French Revolutions. As John Vincent contends, there appear to be three char-
acteristic features to mature natural rights doctrine. First, the language of natural
rights is individualistic in tone, giving the individual priority over the community
or society. Second, the doctrine is excessively rationalist: by the exercise of reason,
independent of experience, these rights can be discovered. Third, the characteristic
of natural rights theory was its radicalism. The rights of individuals were asserted
against any authority which appeared to be subverting them. The declaration of
rights of the French National Assembly in 1791 proclaimed: ‘People, behold your
rights! If a single article of them be violated, insurrection is not your right only,



Natural Rights: Descriptive and Prescriptive 155

but the most sacred of your duties’.! Because of these obvious features there is a
tendency to emphasize the features that appear to anticipate what came later in
time rather than the quite traditional religious assumptions which give them their
moral force.

The religious and theological assumptions found in the philosophers are also
manifest in the great charters of natural rights. Take “The Rights of Man and of
Citizens’ (1789). The National Assembly made a ‘solemn declaration’ of rights
which it claimed were ‘sacred’, ‘natural, imprescriptible, and inalienable’. The early
declarations assume a relation between the rights declared and a Creator. They
are in fact declarations of rights and duties. The Virginia Declaration of Rights,
12 June 1776 begins in what appear secular terms: ‘That all men are by nature
equally free and independent, and have certain inherent rights, of which, when
they enter into a state of society, they cannot by any compact deprive or divest
their posterity ...’ It concludes with article XVI which includes the statement ‘that
it is the duty of all to practice Christian forbearance, love and charity towards
each other” The Declaration of Independence of the United States of America, 4
July 1776 includes the famous assertion: ‘We hold these truths to be self-evident,
that all men are created equal, that they are endowed by their Creator with
certain inalienable Rights, that among these are Life, Liberty, and the Pursuit of
Happiness. One of the great architects of the American Constitution Alexander
Hamilton, maintained that: ‘“The sacred rights of mankind are not to be rum-
maged for amongst old parchments or musty records. They are written, as with a
sunbeam, in the whole volume of human nature by the hands of divinity itself, and
can never be erased or obscured’ (cited in Joyce 1978: 7). James Hutson maintains
that: ‘Rights, then, for the founding generation were grounded in religion, if not
the religion of the New Testament, as some insisted, at least in Judea-Christian
morality’ (Hutson 1992: 74). Indeed the notion of creating rights was anathema
to most Americans. What they believed themselves to be doing was declaring pre-
existing rights, that were bestowed on men by ‘God’ or the ‘Creator’, and which
were derivative from natural law, the most fundamental of which were life, liberty
and property. Natural law continued to be considered the bedrock of natural
rights at least until 1820, despite the inherent ambiguity of the concept, and
was still of considerable, but declining juridical importance up to the Civil War
(Hutson 1992: 97).

The French Declaration of 1789, and prefixed to the 1791 Constitution, gives
sanctity to its pronouncement by stating that the National Assembly recognizes,
which implies that they pre-exist, and declares the rights of man and citizens in the
presence of the ‘Supreme Being’. Indeed, the intention of prefixing the Declaration
of the Rights of Man and of the Citizen to the 1791 Constitution was to bestow
upon the former an authority to which the Constitution itself was subordinate.

! This declaration became the preamble to the Constitution of 1791, but that Constitution was
superseded in 1792. It wasn’t until 1946 that the Declaration found its place in French Constitutional
Law.
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Thouret, the rapporteur, at the framing of the new constitution explained that
the Declaration remained intact because it ‘had acquired, in a sense, a sacred and
religious character’ (cited in Lauterpacht 1945: 28).

These declarations ground human rights both in the idea of a supreme
law giver and in human reason, they follow logically and rationally from the
notion of being human — they are claimed to be self-evident. Those defenders
of the rights of man of which both the American and French Revolutions are
declaratory do not rely upon naturalistic, or descriptive principles. For all the
principal defenders the moral obligations to which natural rights give rise are
ultimately derivable from God. The Rational Dissenters, for example, among
whom were Richard Price and Joseph Priestley, who in turn influenced Mary
Wollstonecraft, at this time subscribed to two principles: the central significance
of scripture and the sufficiency of reason. The main thrust of their protestant
dissent was a right to private judgement (Priestley 1993: xxii). While Paine
rejected the authority of scripture, or revelation, unless it conformed to reason,
he nevertheless espoused a form of natural religion in which the word of God,
expressed in the creation, was central. Paine too emphasized the sufficiency of
reason, and based moral obligation on the presupposition of God as the first
cause.

The radical whigs of Paine’s time focused upon the idea of political corrup-
tion and the revival of civic virtue. They looked back to the golden age of the
Commonwealth men of the revolutions of the seventeenth century. The lead-
ing exponents of Commonwealth men ideas in the eighteenth century were the
natural rights theorists Richard Price and Joseph Priestley, best known for his
discovery of dephlogisticated air, or oxygen. Because Dissenters did not subscribe
to the orthodox Trinitarianism they were not protected by the Toleration Act
of 1689. They suffered severe penalties because they did not conform to the
ritual of the sacrament prescribed by the Anglican Church. They were excluded
from holding Crown and municipal offices and could not study at Oxford, and
were not allowed to take a degree at Cambridge (Thomas in Price 1991: ix).
They were at the forefront in calling for Parliamentary reform, which included
redistribution of seats and the extension of the franchise to universal manhood
suffrage. The Dissenters argued that in order to be virtuous one must be free. Price,
who Thomas Paine described as ‘one of the best hearted men that exists’ (Paine
1989: 53), for example, wanted to establish the objectivity of moral judgement
by equating it with reason. It is the exercise of reason which enables us to appre-
hend the necessary truths of morality. In this respect he was a rationalist moral
philosopher. He argued for the independence of the religious consciousness free
from government interference, and identified independence with the free exercise
of reason. This is why Price and his associates were known as Rational Dissenters.
In A Discourse on the Love of One’s Country, the sermon which Burke attacks in
the Reflections, Price asserts the existence of natural and inalienable rights. The
universal enjoyment of natural rights would, he believed, lead to an improvement
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in individual virtue, and the promotion of peace between nations. The Discourse
ends with the rousing cry:

Tremble all ye oppressors of the world! Take warning all ye supporters of slavish gov-
ernments and slavish hierarchies! Call no more (absurdly and wickedly) reformation,
innovation. You cannot now hold the world in darkness. Struggle no longer against increas-
ing light and liberality. Restore to mankind their rights and consent to the correction of
abuses, before they and you are destroyed together (Price 1991: 196).

Priestley believed in the humanity of Jesus which lay at the heart of his con-
viction that investigation of the natural world was the key to understanding. He
was not as radical as Price who believed in natural equality, and thought that all
social status arose out of consensual agreements. Priestley argues that the power an
individual surrenders when entering society is limited to that which is necessary
for securing his safety and happiness. He surrenders his powers only in relation to
those things that are better provided collectively (Priestley 1993: 141). The power
to elect officials and to have one’s opinion become part of the public provision
he calls political liberty. In contrast, but dependent upon political liberty for its
protection is civil liberty. Civil liberty essentially comprises those natural rights
that we retain on entering society. They are the rights which relate to making
personal provision for those things that the state is less able to provide.

Mary Wollstonecraft’s A Vindication of the Rights of Women, to take another
example, extends the arguments made by the Rational Dissenters Richard Price
and Joseph Priestley. They argue that all men have equal rights, but fail to
incorporate women as right holders. Wollstonecraft extends their arguments to
encompass women on the grounds that all human beings have rational capacities.
Access to education would allow them to develop. Her work also drew on the tra-
dition of devotional literature associated with Richard Allestree and Mary Astell,
emphasizing one’s duties to God.

Wollstonecraft’s analysis of rational equality, the tendency of bodily passions
to corrupt rationality, the need to restrain the passions within marriage, and the
necessity for knowledge to aid the development of virtue, are all themes that she
would have found in the writers of devotional literature (McCrystal 1992: 4). The
importance she gave to rights, however, can be traced directly to the writings of the
Rational Dissenters. Wollstonecraft, like Price and Priestley, is deeply devoted to
fundamental Christian beliefs. In other words, our natural rights come from God,
and all human beings should have them because we are all in principle capable
of exercising reason, subject to a rational education. Both men and women, she
maintains, have strayed from the rational path that God deemed we follow.

Most surprisingly, perhaps, we also find this religious foundation in Thomas
Paine. Mark Philp, for example, contends that: ‘It is not difficult to see that Paine’s
deism helps to explain both our natural tendency towards society and how our
natural sympathies and affections lead us to recognize our moral duties to others’
(Philp 1989: 110). Paine’s Rights of Man is, like Wollstonecraft’s Vindication of
the Rights of Man, a reply to Edmund Burke’s Reflections, and is prefixed with a
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translation of the ‘Declaration of the Rights of Man and of Citizens’ (1789). Paine
certainly had little time for orthodox religion of any persuasion or denomination,
but he was a firm believer in God. In 1776, for instance, he contended that: ‘T am
as confident as I am that God governs the world as I am that America will
never be happy till she gets clear of foreign dominion’ (Paine 1989: 45). In 1794
the abolition of the national order of priesthood and all compulsory systems of
religion and articles of faith in France prompted Paine’s own declaration of faith,
Age of Reason. Although there are many scattered remarks about God and religion
throughout Paine’s writings, they do not amount to anything like a doctrine
or coherent theory. In Age of Reason, however, we have his full profession of
faith. He maintained that he believed in one God, and that justice, mercy, and
contributing to the happiness of our fellow creatures are religious duties (Paine
1989: 207). We know the word of God, he argued, not from the Scriptures, but
from the Creation which we behold. He maintains that: It is an ever existing
original which every man can read. It cannot be forged; it cannot be counter-
feited; it cannot be lost; it cannot be altered; it cannot be suppressed...’ (Paine
1989: 227).

What does he mean by this? Paine believes that natural rights are both uni-
versal and equally accessible to everyone. The foundation upon which this con-
tention rests is two-fold. First, the word of God is imprescriptible, the same
always and everywhere, and it is expressed in a language for all to understand.
No one may claim privileged access, or a special relationship with its author.
That which is required of all to believe must be based on evidence that is uni-
versally available to all: “The creation speaketh a universal language...(Paine
1989: 227).

The second aspect to the foundation is the contention that true belief is based
on reason and the laws of probability. For example, Paine contends that the only
idea that man can associate with God is that of first cause. Disbelieving this is ten
times more difficult than believing it (Paine 1989: 228). By a process of reasoning
we deduce from the certainty that we have not made ourselves, and that no other
thing could make itself save the first cause which is superior to all other things
(Paine 1989: 230, also see Philp 1989: 100).

He rejected the commonly held beliefs of Protestant Christianity such as the
virgin birth, the Holy Trinity, and the resurrection of Christ on the grounds
that they did not bear rational scrutiny, and that the evidence of the Bible was
contradictory (Paine 1989: x). God conveys his word through Creation to the
faculty of reason, making his design accessible to all, and their duties to him evi-
dent. Revelation is only relevant to religious belief when it conforms with reason.
Reason and common sense are the criteria of what in conscience we believe. No
higher authority exists than one’s own mind to which God’s creation speaks. There
is no need for the mediation of religious sects of any kind.

Paine’s doctrine is then a natural religion. We know God through his creation
which speaks to the rational faculty of the mind. Religion is not a matter of faith.
It is a branch of science because it is based on reason, and therefore there can be
only one true religion: ‘there can be but ONE that is true; and that one necessarily
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must, as it ever will, be in all things consistent with the ever-existing word of God
that we behold in his works’ (Paine 1989: 249).

MARY WOLLSTONECRAFT’S AND THOMAS PAINE’S
DEFENCE OF NATURAL RIGHTS

René Descartes’ rationalism was of considerable importance to the refinement of
natural rights doctrines, including their extension to feminist arguments, and to
the establishment of reason as the criterion of their efficacy. Descartes argued that
all knowledge came from experience and self-reflection. True principles could
be formulated by the exercise of reason independently of authority or tradition.
Knowledge did not require painstaking study of the classics, but instead could
be attained by the exercise of right reason reflecting upon first principles. All
humans possess reason and all are therefore in principle capable of attaining true
knowledge. He was widely acclaimed by women in the eighteenth century as a
liberating force. The French salons from the middle of the seventeenth century
were the main disseminators of his thought. Descartes’ books were mainly
read by women and it was they who were responsible for organizing drawing
room lectures where the new scientific truths of experimental philosophy could
be discussed. Others, in addition to Descartes, such as Bernard le Bovier de
Fontenelle, encouraged women to assert themselves as rational creatures. Joseph
Addison’s (1672—-1719) translation of Fontenelle’s Conversations on the Philosophy
of World’s included an introductory poem by the translator with an injunction to:
‘Assert your claim to sense, and show mankind/That reason is not to themselves
confined’ (see Caton 1988: 85-6).

The Rational Dissenters, including Wollstonecraft, were able to combine a
Cartesian emphasis on rationalism with a belief in the Deity, evidence for which
was to be found in God’s rational creation of the universe itself. Paine, as we saw,
went a step further in advocating a natural religion with God as the First Cause,
conveying His wisdom to us through nature. The truth of which was conformity
to right reason and common sense.

Both Paine and Wollstonecraft were outraged by Edmund Burke’s response to
the French Revolution, all the more so because he was a friend of the oppressed
in Ireland and defended the American colonists’ stance against the British on
the grounds that they were being deprived of their rights as Englishmen. Burke
rejected abstract or metaphysical rights, and defended socially constituted rights
manifest in the civil social person. His argument for such rights which were the
traditional inheritance of the nation and the product of prejudice, prescription
and presumption precipitated the most vehement personal attacks upon him.
Prescription, for example, for Burke, was the greatest of all titles because it had
the effect of legitimizing over a long period of time that which had no, or even
a dubious, original title. He maintains that: ‘prescription ... through long usage,
mellows into legality governments that were violent in their commencement’
(cited in Fennessy 1963: 131).
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Wollstonecraft and Paine were expeditious in their replies in a language that is
at once shocking, vicious and insulting, exhibiting the same exaggerated rhetorical
flourishes and personal attacks to which Burke himself was no stranger.

In her lesser known book A Vindication of the Rights of Man (1790)
Wollstonecraft sought to assert the claim of individual reason and the rights of
man against Burke’s prescriptive principle. She sought to undermine his character,
his arguments and his characterization of the British constitution, and in doing
so she asserted the equality of reason in men and women. The first course of
action was to denounce Burke’s character by casting doubt upon his motives
and sincerity. She contended that Burke’s popularity had so considerably waned
that he would adopt any position, employ any rhetorical device, and sacrifice any
principles to regain his reputation. So insincere was Burke, she claimed, that had
he been a Frenchman he would have supported the Revolution with equal passion
and enthusiasm (Wollstonecarft 1988: 43).

Wollstonecraft’s second line of argument was to re-establish the centrality of
individual reason in the development of virtue. She argued that every person has
an innate right to such a degree of liberty as is consistent with the exercise of the
same degree of liberty as those with whom we are associated in a social contract.
Without the liberty to exercise reason moral progress is impossible. Virtue, for
Wollstonecraft, has little to do with the instincts and everything to do with reason.
Progress in civilization is achieved only through the refinement of reason. It is
reason that distinguishes humans from animals and which provides the continuity
in our social relations. It is clear that she would not wish to sanction the idea
of prescriptive right because it would legitimize those social practices that she
deplored. Morality must have as its test something higher than prescription: ‘the
more man discovers of the nature of his mind and body, the more clearly he is
convinced, that to act according to the dictates of reason is to conform to the law
of God’ (Wollstonecraft 1989: 51).

Burke’s arguments, Wollstonecraft contends, could not undermine the grand
designs of the National Assembly in France, who in instituting a constitution for
the happiness of millions know better than to use as their model the ‘imagined
virtues of their forefathers’ (Wollstonecraft 1989: 41). She does not deny that
the past must have an important bearing on our present deliberations, not as an
exemplar but as a warning against roads that we should not travel down.

She accused Burke of idealizing the British Constitution and of revering igno-
rant prejudices which have emerged from the ‘rust of antiquity’ (Wollstonecraft
1989: 10). The Constitution, she argued, ‘was settled in the dark days of igno-
rance, when the minds of men were shackled by the grossest prejudices and most
immoral superstition’ (Wollstonecraft 1989: 13). Our ignorant ancestors lacked
an adequate understanding of the dignity of man, and if we were to revere their
heritage, as Burke says we must, such abominable practices as slavery would last
in perpetuity (Wollstonecraft 1989: 14).

Mary Wollstonecraft’s second vindication, Vindication of the Rights of Woman
with Strictures on Political and Moral Subjects (1792) amplifies the themes that
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she had begun in the first. Essentially the argument of the book is that humans
are distinguished from animals by their capacity to reason, and that they are
distinguished from each other in their attainment of knowledge and virtue. The
differences in male and female character she largely attributes to nurture rather
than nature. A variety of impediments that particularly affect women, but which
are not without their effects on soldiers and the rich, conspire to undermine the
development of reason and allow the senses and passions to rule. Unbridled pas-
sions have a propensity to lead to corruption and vice, producing a degeneration
in morals and family life. Her remedy was to admit women into full citizenship
of society, enjoying full political and property rights, and the right to work. She
attributes to the laws of property and primogeniture the impediments to the
development of both male and female virtue.

Fundamentally, women must enjoy the right to be educated. Knowledge is a
prerequisite to the cultivation of virtue. Without virtue, women cannot become
the worthy companions of men. They design to excite men emotionally, but not
intellectually. They have the affection of men but not their friendship. Friendship
is the solid foundation upon which a sound marriage can be built, and this can
be achieved only by severe regulation and suppression of our animal passions.
If men and women allow their passions to run riot, children are neglected, and
when the heat of passion runs cold, husband and wife seek emotional gratification
in adulterous relationships. It is man’s lack of chastity and the encouragement
of a false feminine character that caused the degradation of women in society
(Wollstonecraft 1988: 150).

Anna Wilson has criticized Wollstonecraft for denying to women a special
language of knowing and moving about in the world. Wollstonecraft characterizes
feminine language as subversive to the soul, and the rejection of sensibility is in
fact the rejection of female otherness. In other words, Wollstonecraft is accused
of denying the special value of women’s emotions in order to claim the right to
the male conception of sense and reason. In essence, Wilson wants to contend
that there are different ways of men and women knowing (Wilson 1989). If
Wollstonecraft were to accept such a view, however, her case against Rousseau and
James Fordyce would be considerably weakened. They both argued that women
have different natures from men, and that their educations should be designed
to cultivate those natures. Had Wollstonecraft admitted of such a difference then
she would have given ammunition to those who wanted to perpetuate female
subordination.

It seems to me that Wollstonecraft was far from exalting male reason and
prescribing that women emulate it. She was equally as scathing about male and
female modes of understanding in her contemporary society. The organization of
society was such that liberty of reason was constrained at every turn by excessive
attention to frivolities and the seeking of pleasure. The mind, whose quality is
reason, was for Wollstonecraft sexless. The attainment of virtue through reason
required a thorough re-examination and reformation of both male and female
understandings and the relation in which they stood to each other.
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In order to establish her case she needed to show that the idea of a sexual
character was not a product of nature but the design of artifice. She tried to show
that women were conditioned by upbringing to fulfil gender roles. Women do
not, Wollstonecraft argued against Rousseau, have a natural inclination for dolls,
dressing prettily and idly chatting. Having been compelled to keep the company
of nursemaids whose conversation leaves a lot to be desired, and hours in the
company of their mothers who constantly attend to their own appearances in
order to attract flattery, young girls are bound to imitate that which they see. It
is part of a perverse social system in which women come to see their daughters
as rivals for the attention of men, rather than as friends (Wollstonecraft 1988:
49). In other words, Wollstonecraft is saying that human nature can be blown off
its true course by the intervention of societal conditioning. Even men of genius,
she argues, fail to rise entirely above their social circumstances, as their theories
testify all too often (Wollstonecraft 1988: 42). How can one expect women, forced
to see the world through a false medium, rise above the example they are given
and all the legal and social impediments which stultify their understandings? The
contention that the innocence of girls and women needs to be preserved is simply
a euphemism for ignorance which justifies starving women of the truth. Women
are forced ‘to assume an artificial character before their faculties have acquired any
strength’ (Wollstonecraft 1988: 44).

In order further to establish that women’s character is the product of nurture
she needed to show that similar circumstances would produce similar results in
certain sectors of the male population. She argues that among the upper classes
that it is rare to find men of superior or even of common rational abilities. They
are born into an unnatural condition in which the want of necessity retards the
development of their faculties (Wollstonecraft 1988: 45). ‘May it not be fairly
inferred, Wollstonecraft contends, ‘that their local situation swallowed up the
man, and produced a character similar to that of women, who are localised, if  may
be allowed the word, by their rank they are placed in, by courtesy?” (Wollstonecraft
1988: 58).

Perhaps a more striking comparison and one with considerable rhetorical force
was the identification of the character of soldiers, by which she meant the officer
classes, with the female character. Soldiers, she argued, are seldom strong in their
passion or intellect. Depth of understanding is as rare in the army as among
women, and she attributes this to a common cause. Army officers are taught to
please. Their manners are acquired before their morals, and their view of life
formed from experience without the benefit of reflection. Soldiers accept common
assumptions and prejudices, taking their opinions from others and submitting
unquestioningly to authority. Like women, they delight in the art of ridicule,
dancing, adventures, and rooms full of people. Their whole lives, like those of
women, are obsessed with gallantry. Furthermore, soldiers and women exhibit
the trivial virtues with scrupulous politeness (Wollstonecraft 1988: 24). In conse-
quence, Wollstonecraft asks: “‘Where is the sexual difference, when the education
has been the same? All the difference that I can discern, arises from the superior
advantage of liberty, which enables the former to see more of life’ (Wollstonecraft
1988: 32).
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Having established that sexual character is a human artifice she can go on to
maintain that there can be only one standard of what is right and virtuous, and
even if women possess virtue to a lesser degree it must be of the same kind and
quality, and not different from the virtue of men. As a result there can be only one
path to knowledge and virtue, and both sexes must take it (Wollstonecraft 1988:
19, 26, and 36).

Paine’s personal contribution to the furtherance of the rights of man has res-
onated down the centuries from the first appearance of his infamous book in 1791.
The Rights of Man is not philosophically rigorous, indeed Foot and Kramnick
describe his style as ‘uncomplicated, unscholarly, and unsophisticated” (in Paine
1987: 14), yet he eclipsed all of those who fought for the same cause, including
Price, Priestley, Godwin, and Wollstonecraft whose theories were much more
systematic. He appealed not only to intellectual radicals such as the novelist and
playwright Thomas Holcroft (1745-1809) and the poet William Blake (1757—
1827), but also to hundreds and thousands of journeymen and artisans who read
it and were inspired by its simple message, namely that the burden of tradition
had no prescriptive hold on present or future generations, and that unjustifiable
hereditary impositions and privileges should be replaced with a set of arrange-
ments at the heart of which should be the principles of talent and merit. His
ideas so inflamed those who hated democracy, republicanism and the very ideas of
equality, fraternity and liberty that Paine fled to France in fear of his life following
charges of seditious libel. Paine was found guilty of seditious libel in absentia at
the end of December 1792 and prohibited from entering Britain ever again.

Paine, like Wollstonecraft, launched a personal attack on Edmund Burke
impugning his character and motives. Paine accused Burke of flagrantly misrep-
resenting the events and principles of the French Revolution. Burke’s Reflections
is, Paine maintained, ‘an outrageous abuse on the French Revolution and the
principles of Liberty, it is an imposition on the rest of the world’ (Paine 1989: 51).
It is an unprovoked exemplar of the incivilities by which nations and individuals
taunt and irritate each other (Paine 1989: 53). Paine ridicules Burke for denying
that people have natural rights to choose those who govern them, and to hold
them to account for misconduct, as well as to frame their own government.
With an element of delight, Paine points out how ridiculous Burke’s claim is
that the people of England disclaim any such rights, and will defend with their
lives and fortunes any attempt to assert them. Paine adds sarcastically: ‘That
men will take up arms, and spend their lives and fortunes not to maintain their
rights, but to maintain that they have not rights, is an entire new species of
discovery, and suited to the paradoxical genius of Mr. Burke’ (Paine 1989: 54).
Furthermore, Burke’s attempt to instruct the French Revolutionaries is contemp-
tuously dismissed as ‘darkness attempting to illuminate light’ (Paine 1987: 58).
In contrast with Burke’s ‘dry, barren, and obscure’ attribution of the source of
rights, Paine approvingly quotes M. de la Fayette: ‘Call to mind the sentiments
which nature has engraved in the heart of every citizen, and which take a new
force when they are solemnly recognized by all: — for a nation to love liberty, it is
sufficient that she knows it; and to be free it is sufficient that she wills it” (Paine
1989: 59).
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Paine argued that the rights of man had been usurped in a former age, and
that the contemporary generation should cast off the oppression of the relics of
feudalism. The rights of man were not to be found by rummaging about in history
because we are quite as likely to find that those original rights have been usurped
or perverted. To discover what these rights are, he argued in The Rights of Man, we
must go back to their origin. Disputes over what these rights are must be referred
back to the source of their authority, namely, ‘the divine origin of the rights of
man at the creation’ (Paine 1989: 76).

Natural rights, then, are possessed by individuals outside of society and were
endowed upon man at the creation in perpetuity. Men do not enter society to
become worse off than they were before, nor to have fewer rights as a conse-
quence, but instead to secure those rights better. Society is for Paine distinct
from government, a position he maintained consistently from the time he wrote
Common Sense (Paine 1989: 3). The principles of society pertain even in the
absence of government, which even at its best is a necessary evil. The reciprocity of
interests, and mutual inter-dependence that each individual feels with others, and
upon all parts of civilized communities, establishes a ‘great chain of connection’
(Paine 1989: 155) which binds and pulls people together ‘into society as natu-
rally as gravitation acts to the centre’ (Paine 1989: 155). Society, in Paine’s view,
does almost everything that may be ascribed to governments. Indeed, govern-
ments often impair or subvert the operations of the natural law by which society
is regulated. Governments may act in their own right promoting, instead of pre-
venting, privilege and favour. Individuals, Paine contends, inhabit a civilization
based on universal principles, and it is governments who prevent them from
operating effectively. Governments stand in relation to each other in a perpetual
condition of war, just as we imagine savage uncivilized life to be. Governments
put themselves beyond the laws of nature and of God, ‘and are, with respect to
reciprocal conduct, like so many individuals in a state of nature’ (Paine 1989: 195).
The fundamental questions we have to address are whether, given the perversity
of governments, men will inherit their natural rights, and enjoy universal civiliza-
tion, receiving the full fruits of their labours.

Paine makes a distinction between natural rights which we have by the mere fact
of being human, and civil rights that we hold in society and which are themselves
derived from natural rights. Civil rights are those, such as to security and protec-
tion, which the individual may not in all cases be competent to discharge. The
rights that the individual retains on entering society are those which he has the
power to exercise. This is for him a perfect right, and this class of rights include
intellectual rights and rights of the mind, including freedom of worship. Those
natural rights that are given up to the common stock, even though he possesses
them perfectly as far as the rights of the mind are concerned, are those that
he does not have the power to execute, such as juridical powers that are better
administered by society. Paine asserts that: ‘Society grants him nothing. Every man
is a proprietor in society, and draws on the capital as a matter of right’ (Paine
1989: 79). He contends that from these premises three certain conclusions can be
deduced:
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Ist That every civil right grows out of a natural right; or, in other words, is a natural right
exchanged.

2nd That the civil power, properly considered as such, is made up of the aggregate of that
class of the natural rights of man which becomes defective in the individual in the point of
power, and answers not his purpose, but when collected to focus, becomes competent to
the purpose of everyone.

3nd That the power produced by the aggregate of natural rights, imperfect in power
in the individual, cannot be applied to invade the natural rights which are retained
in the individual, and in which the power to execute is as perfect as the right itself
(Paine 1989: 79).

Any declaration of rights, such as that of the National Assembly of France is also
a declaration of duties. Whatever right as a man I may have, the same right is that
of every other. In addition to possessing such rights it is also my duty to guarantee
them (Paine 1989: 117). Our civil rights, derived as they are from natural rights,
are indivisible, non-transferable, and incapable of being destroyed. Whatever one
generation may foolishly do to impair or undermine rights, it cannot bind future
generations. (Paine 1989: 125).

Paine’s radicalism is of the liberal persuasion, and his emphasis upon equality
of merit was to remove obstacles to opportunities, and not to promote equality of
outcomes. He was a proponent of small government and believed that the more
the government retreated from the social and commercial realms, the better able
people would be to exercise their natural rights. The enemy of individual freedom
was not industry and free enterprise, but instead governments who by their reg-
ulation of corporations undermine the freedom of those citizens who comprise
them. He was not strictly speaking a rationalist, in Michael Oakeshott’s terms
(Oakeshott 1991: 6-42). Paine, like the rationalist, believed that by the exercise
of reason, and with the aid of common sense, you can arrive at first principles on
the basis of which the perfectibility of man was possible. Unlike the rationalist he
had no great faith in the powers of government to assist this process. Governments
put hindrances, such as taxation, on the road to perfectibility. However, it must be
emphasized that rationalism is a manner of government, and the issue of how little
or how much is not relevant to its style.

CONCLUSION

We have seen that much of the discussion of human rights can be resolved
into the question of what is their source. This is sometimes avoided or left
deliberately ambiguous, as in Nozick and Gauthier. The constraints upon natural
rights are self-imposed, with the exception in Nozick’s case, for example, of the
negative rights of non-interference. Positive rights and obligations are subject to
agreement.
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The natural powers, or rights, in Hobbes’s state of nature and Gauthier’s origi-
nal position are not moral constraints. Moral constraints are introduced in order
to mitigate the effects of natural rights. In Hobbes the contractees establish the
Leviathan which decides what is right and wrong. For Gauthier the contractees
formulate the constraints themselves (hence morals by agreement). The analogy
may be drawn between T. H. Huxley’s cosmic evolution, nature red in tooth and
claw, and ethical evolution that constrains or militates against the effects of cosmic
evolution. NozicK’s position is slightly different. The pre-social natural rights are
negative rights and require others to desist from placing impediments in the way
of your choices. Hobbes and Gauthier are more or less assuming a distinction
between natural and conventional. They do not, pace Thrasymachus, Glaucon,
Antiphon, and Callicles see convention opposed to nature because morality in
Hobbes and Gauthier constrains natural rights for the purpose of mutual benefit.
We are motivated to act morally because it is in our interests.

The prescriptive version of natural rights, I have suggested, still retained a
considerable element of believing that rights were derivative from natural law.
There was, nevertheless, a greater emphasis upon permissive subjective rights
and protecting the individual from the arbitrary power of the state. The world-
view of the Rational Dissenters, among them, Mary Wollstonecraft, continued be
religiously inspired. Such an inspiration was reflected in the great declarations of
rights of the eighteenth century. Even Paine’s natural religion could hardly claim
to have secularized the tradition.



6

Natural Rights and Their Critics

Indeed in the gross and complicated mass of human passions and concerns,
the primitive rights of men undergo such a variety of refractions and reflec-
tions, that it becomes absurd to talk of them as if they continued in the
simplicity of their original direction (Burke 1999a: vol. 2, 153).

INTRODUCTION

The doctrine of natural rights was criticized from many different political and
philosophical perspectives. The prescriptive versions were dismissed by David
Hume who maintained that it was impossible to derive statements of value from
statements of fact, that is, the famous is/ought question (Hume 1992: book, I1I, pt.
IIL, §1, p. 469). How from a statement of fact can normatively loaded principles be
derived? It was just as legitimate to characterize nature red in tooth and claw as it
was to think of it as a harmonious whole conducive to order. Hume maintained
that nature had no more regard for good in preference to evil than for heat in
preference to cold (Waldron 1987: 15). Furthermore he criticized the idea of a
social contract as the foundation of society, maintaining that it was an historical
absurdity, a pernicious fiction. Most famously the prescriptive and descriptive
versions were criticized by Rousseau, Edmund Burke, Hegel, Jeremy Bentham, and
Karl Marx, and the British Idealists. They all argue, for example, that it was quite
ridiculous to postulate rights which exist prior to society.

It is not that any of the thinkers deny the importance of rights (unless in Marx’s
case they happen to be bourgeois rights), it is the mode of analysis, including the
idea that there is a pre-social state of nature, and that political obligation rests
upon consent to confer authority in a social contract, that is being contested. All
of these critics have in common a critique, although they are different critiques,
of the relation between the individual and society that natural rights theories
posit. In this chapter, I will explore the ideas of the eighteenth century critics of
natural rights.

THE NATURAL RIGHTS FALLACY

The relationship of Hume (1711-76), Rousseau (1712-78), and Burke (1729-97)
to the natural law and natural rights traditions is complex and ambivalent. None
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endorsed the foundations laid by the objectivism of natural law which saw rights
as derivative from it, nor did they endorse either the descriptive, nor prescriptive,
versions of natural rights which relied very heavily upon the role of reason in
their discovery and formulation. They all came to the conclusion, in their dif-
ferent ways, that even though the sources of morality may be in the passions
and sentiments, there were fundamental rules of morality or justice that are of
human invention and integral to sustaining and promoting social relations, the
formulation of and adherence to which relied very heavily upon convention and
custom.

Hume, Rousseau, and Burke were contemporaries. Hume died in the year of
the American Declaration of Independence and Rousseau two years later, Burke
lived on to witness the French Revolution and became one of the most infamous
critics of it and the doctrine of natural rights that lay at the core of its belief
system. They were familiar with each others’ works. Rousseau and Hume were
well acquainted. When they met in Paris in 1765, Rousseau had gained for himself
a certain notoriety, and Hume had already been feted by the philosophes, among
whom he counted the Encyclopédistes Diderot and d’Alembert his friends (Ayer
1992: 197). In fear of arrest Rousseau was persuaded to stay with Hume in London
during 1766. Hume was at first sympathetic to Rousseau, but was nevertheless
aware of a dark side to his character, which manifest itself in ‘Frequent and
long Fits of Spleen’ (Letter Rev. Hugh Blair, 25 March, 1766, Rousseau 1988:
197), during which times Rousseau avoided company. Their relationship was
increasingly uneasy and Rousseau accused Hume of conspiring with Voltaire and
others to dishonour him. Hume’s crime seems to have been that he secured a
pension for Rousseau which the Frenchman took pleasure in declining because
he objected to charity and did not want to be indebted to someone he perceived
as his enemy (O’Hagan 2003: 6-7). By July of 1766 Hume had lost patience
with Rousseau and was deeply hurt by his irrational behaviour. In a letter to
Richard Davenport, sixth July, he went as far as to say: ‘I repent heartily, that I
ever had any Connexions with so pernicious and dangerous a Man’ (Rousseau,
1988: 198).

Rousseau and Hume to some extent endorse a naturalistic, or descriptive,
conception of natural rights, while Burke sometimes appeals to natural law in
his more rhetorical moments, but all reject the rationalism that accompanied
these doctrines. There are natural sentiments which form the basis of some ele-
ments of morality which may be said to correspond with Pufendorf’s congenital
obligations, and an artificial morality essential for social co-operation, which
corresponds to his adventitious obligations. Nevertheless, but to a lesser extent in
Burke, they jettison the predominantly religious element of rights talk prevalent
during the eighteenth century in which rights are derivative from the natural law
of God, who is conceived to be the foundation of obligation.

Hume, Rousseau, and Burke are critics of conventional understandings of the
role of reason in the apprehension of natural law and natural rights. Hume and
Rousseau both maintain that morality, in some of its fundamentals, derives from
natural instincts or passions, which act upon reason. Hume’s moral theory was
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partly intended to steer a course between those who subscribed to a system of
morals based on reason, and those who based it on sentiment (Castiglione 1994:
97). Rousseau is happy to employ the typical device of natural rights theorists,
that is, the idea of a social contract, on the understanding that it is merely a
convenient fiction, and the purpose for which he uses it is not to show how pre-
existing natural rights are protected by government, but how instead inequalities
that are a perversion of nature are consolidated in society by the more powerful
who formulate in their own interests the terms of the contract and force them
upon everyone else.

Hume

Hume famously exposes as a fiction the idea of a social contract as the foundation
of political obligation, but does not deny that there may have been something
like a contract among people in primitive society. Whereas there may have been
agreements of sorts in the dim and distant past, with the intervention of time and
the modification of circumstance they cannot now form the basis of obedience
to government. It is almost invariable that present governments were founded on
conquest and violence and were obeyed out of necessity. People did not imagine
that their consent gave the prince authority, but they give their consent because
longevity of possession has conferred the title, independent of choice or prefer-
ence (Hume 1994: 186-201; cf. Hume 1992: book III, pt. II, §x, p. 556). Hume
asserts that: ‘Present possession has considerable authority in these cases’ (Hume
1994: 200). The important point is that political obligation stands apart from
the obligation of fidelity to promises and contracts, because it is the government
which uphold contracts and ensures that promises are performed (Forbes 1975:
66). Political obligation, then, rests on habit and convention (Hume 1992: book
II, pt. II, $§iii, pp. 508-9, and $viii, p. 546). It does not matter much how a
government came into being. What is important is that it has the capacity to
fulfil its main functions, namely, to uphold peace and tranquillity (Castiglione
1994: 104).

Hume is fundamentally an empiricist in philosophy. His aim was to place
morality on a firm foundation of experience and observation, that is, a science
of man (Forbes 1975: 59). In doing so he tried to assimilate natural and moral
philosophy (Ayer 1992: 202). He objected to the tendency within the natural law
tradition empirically to identify certain facts about human nature, such as self-
preservation, sociality, and the sexual instinct, and then to suggest that they are
natural laws that constitute a rational system of laws, duties, and imperatives
which are the commands of God. For him, the religious hypothesis had no place
in the experimental method of natural philosophy (Forbes 1975: 60-61). In A. J.
Ayer’s view, one of Hume’s principal aims was to discredit all forms of religious
belief (Ayer 1992: 206). Unhindered by religious scruples Hume was able to take
empiricism to its logical conclusion, scepticism (Werner 1972: 440).
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He makes a distinction between impressions and ideas. The former are what
he calls ‘stronger perceptions, which are sensations, impressions, and sentiments,
and the latter he suggests are ‘fainter perceptions, which are reproductions of the
stronger perceptions in memory and imagination (Advertisement to book III).
Hume maintains that ‘...every idea, with which the imagination is furnish’d,
first makes its appearance in a correspondent impression’ (Hume 1992: book I,
SIII, p. 33). The senses receive impressions, and the ideas associated with these
impressions are connected on the principle of causation. There is no underlying
reality beneath the impressions. Impressions are, for Hume, innate in that they
are not copied from any previous perception and they arise immediately from
nature. He seems chiefly to have in mind the passions, such as resentment of
injuries, self-love, and sexual excitement because they are inherent in human
nature (Ayer 1992: 208). Reality is for us a constantly changing aggregate of
feelings contiguously related and bound by the psychological or social force of
custom (Werner 1972: 440).

The question he poses is whether the distinction we make between vice and
virtue, and the pronouncement whether an action deserves praise or blame can
be attributed to the stronger or fainter perceptions (Hume 1992: book III, pt. I,
SI, p. 456). Hume wants to determine the efficacy of the contentions of natural
law and natural rights thinkers that there are immutable standards of right and
wrong that impose obligations, and maintain that morality, like truth, may be
apprehended by reason. Is it possible, Hume asks, to distinguish between good
and evil by reason alone? He maintains that the passions can never be the slave
of reason, but on the contrary, reason is the slave of the passions. It is a common
fallacy, he maintains, that we subdue our passions by reason. Morality influences
action, but the rules of morality are not the conclusions of reason. Reason alone,
he argues, can never ‘be a motive to any action of the will’ (Hume 1992: book II,
pt. 111, §III, p. 413).

Understanding is achieved by two different means, either by abstractly relating
ideas, or by relating objects about which experience provides information. The
first form of reasoning can never be the cause of an action because it operates
in the realm of ideas, whereas the will firmly places us in the realm of realities
in which the demonstration of abstract relations and volition are quite separate
from each other. The second form of reasoning attempts to establish causes and
effects. It needs to be noted that Hume used the term cause in a much wider
sense than in current currency. For him it meant any law-like connection between
matters of fact (Ayer 1992: 236). Objects produce in us the emotion of aversion or
attraction, and the emotion leads us to cast about to the wider context in order to
discern the causal relations of the original object to others. The impulse itself to
make connections between objects is not initiated by reason. Hume argues that:
‘Where objects themselves do not affect us, their connexion can never give them
any influence; and ’tis plain, that as reason is nothing but the discovery of this
connexion, it cannot be by its means that the objects are able to affect us’ (Hume
1992: book II, pt. III, §III, p. 414). Reason, then, serves and obeys the passions.
Passions cannot in themselves be contrary to reason, and can only be unreasonable
if they are accompanied by some judgement. For example, if judgements of hope
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or fear, or grief and joy are based on the presumption of the existence of objects
that really do not exist, they may be said to be unreasonable. Alternatively, when
passionately performing an action reason may be deceived in its assessment of
causes and effects and choose insufficient means to bring about the desired end.
In order for a passion to be considered unreasonable it must be accompanied by
a false judgement, and strictly speaking it is the judgement and not the passion
that is unreasonable. Hume famously concludes that: “Tis not contrary to reason
to prefer the destruction of the whole world to the scratching of my finger’ (Hume
1992: book II, pt. III, SIII, p. 416).

Hume argues that morality does not consist in any relations that are the objects
of science, no, in any matter of fact discoverable by the understanding. In relation
to the first, he asks why if incest is criminal among human beings it is not also
criminal among animals. It is not good enough to maintain that animals lack
reason capable of discovering morality because this is merely a circular argument,
because the immorality would have to have a prior existence in order for reason to
discover it, and therefore, irrespective of reason the same act would be immoral in
animals as it is in humans, and they must be subject to the same virtues and vices
to which we attribute praise and blame (Hume 1992: book III, pt. I, §I, p. 467-8).
Likewise, morality does not consist ‘in any matter of fact, which can be discovered
by the understanding’ (Hume 1992: book III, pt. I, SI, p. 468). It is impossible,
he argues, when you examine any matter of fact, to see anything that we call vice.
When considering the object all you will find are passions, motives, volitions, and
thoughts, until you turn to self-reflection. It is then that you find a strong moral
disapproval that emanates from you towards the action. It is a matter of fact that
lies in the self rather than in the object, and is a matter of feeling rather than
reason. In judging an action or character to be vicious, it means nothing other
than in contemplating it, given the nature of your constitution, you feel that it is
blameworthy.

He argues that moral duties are capable of being divided into two kinds. The
first are those that arise from natural instincts which act on men independently
of reason such as beneficence, clemency, and moderation. They include love of
children, gratitude to those from whom we benefit, and pity of the unfortunate,
all of which are ‘entirely natural, and have no dependence on the artifice and
contrivance of men’ (Hume 1992: book III, pt. III, I, p. 578). These are what
are called the social virtues because when we reflect on such humane instincts and
the benefits they confer on society we justly attribute moral approval. The person
motivated by such instincts feels them prior to any such reflection. The second
category of moral duties is not excited by natural instincts. They are performed as
a result of consideration of what duties are required to sustain civil society, they
are social practices (Haakonssen 1996: 106). ‘It is thus’, Hume contends, ‘justice or
a regard to the property of others, fidelity or the observance of promises, become
obligatory, and acquire an authority over mankind’ (Hume 1994: 196).! Although
justice is artificial it is not arbitrary. Hume is well aware of the ambiguity of the

! David Gauthier contends that Hume’s later work sustains his theory of property and justice, that
is a system of rules defining property and its exclusive use, and the adherence to those rules, as resting
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term nature, and uses it in this context simply in contrast to artifice. Using the
term in another sense, no principle of the human mind could be more natural
than that of virtue, and no virtue more natural than that of justice (Hume 1992:
book III, pt. II, SL, p. 484). It is the invention of men in society, the spontaneous
product of social life, which may even be described as a requirement of it. Jus-
tice arises because of human selfishness and limited generosity in conditions of
scarcity. If men were benevolent there would be no need for such rules to arise.
Justice is not discovered by the exercise of right reason. Its principles are not
‘eternal, immutable, and universally obligatory’ (Hume 1992: book III, pt. II, §ii,
p. 496).

It is concern for our own and for the public interest that make us establish
the rules of justice. It is impressions and sentiments, without which everything in
nature is a matter of indifference to us, that give rise to our concern for justice.
It is therefore not natural to the minds of men but is the product of convention
and artifice. Without the rules of justice, security of property, its transference by
agreement, and the keeping of promises, human society as we know it would be
impossible (Hume 1992: book III, pt. II, $viii, pp. 541-2). The rules of justice,
in this respect, may be termed ‘natural laws’ because ‘they are as old and as
universal as society and the human species, but prior to government and positive
law’ (Forbes 1975: 70). The important point, as Annette Baier has emphasized,
is that concepts such as justice, promise, and contracts are cultural achievements
dependent upon cultural invention and human artifice (Baier 1988: 762).

Hume, although a conservative in temperament, was, like Burke, sympathetic
to the American cause. From as early as 1768, Hume advocated unconditional
independence (Livingstone 1989: 1). They both, however, rejected the concep-
tion of natural rights upon which American Independence was premised. Hume
avoided rights talk as far as he could, except to place them within a frame-
work of the rule of law, because he had fundamental problems with both of
the principal traditions. He rejected those who maintained that rights are the
result of qualities inherent in the person as primary features of the moral per-
sonality, and which gave rise to claims on the world and on each other. The
emphasis upon will, consent and contract as the basis of obligation, as we have
seen, does not fit well with his empiricism, which bases obligation on pre-
scription, custom, and habit. The purpose of natural rights is to sever human
thought from custom and prejudice by formulating first principles indepen-
dent of experience. Hume also rejected the view that far from being inherent
in the moral personality of the individual, rights are derived from natural law
which attributes rights and duties to individuals. This form of argument rested
very firmly on religious presuppositions for its justification (Haakonssen 1996:
117-20).

The principles of justice which Hume refers to as natural laws are also applicable
to nations in their relations. In keeping with the prevalent views of his age Hume

on contractarian grounds, without contradicting the anti-contractarian arguments of the theory of
moral sentiments proposed in A Treatise of Human Nature (Gauthier, 1998: 17-44).
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believed that the body politic was equivalent to a single person, and in its relations
with other bodies politic had need of rules to assist and promote commerce, and
they are the same rules that individuals need to subsist within a society. There
must be stability in possessions, or there would be constant conflict and friction
providing occasions for war. There also must be recognized methods of transfering
property by consent, otherwise no commerce is possible. In addition, princes must
be held to promises just as individuals are. Fidelity to the obligation of promises
is a prerequisite of entering into leagues and alliances. Bodies politic, however, are
to a lesser degree than individuals dependent upon the reciprocal assistance of
others, and may, without serious moral censure, renege on agreements for causes
that would not justify an individual doing the same. Hume wants to emphasize
that it is the same morality that governs individuals and nations, but that its force
is diminished in relations among princes whom we indulge to a much greater
extent when they deceive each other than if a private individual breaks his word of
honour (Hume 1992: book III, pt. II, §xi, pp. 567-9).

Rousseau

Rousseau, although critical of the idea of a state of nature if it is claimed ever to
have had an historical identity, nevertheless finds it useful as a heuristic device
(also see Boucher 2003a: 235-52). His characterization of the state of nature
has certain distinctive features. He is distinguished from Locke and Pufendorf in
believing that the state of nature is neither a moral nor a social condition. He
agrees with Locke, Pufendorf, and Hobbes that nature confers no authority on us
to rule over others. Following Hobbes, rather than Locke and Pufendorf, Rousseau
maintains that in their natural condition men are strangers to the ideas of jus-
tice and injustice. Individuals in a state of nature are solitary and self-sufficient.
Rousseau’s point of departure from both the descriptive and prescriptive versions
of the state of nature is in positing that it is not a rational condition. In the state of
nature humans are only nascently and rudimentarily rational. Humans in a state
of nature have not fully developed reason. Instead of reason people have certain
sentiments or instincts; those of self-preservation and pity.

Self-preservation, of course, is generally accepted among natural law and nat-
ural rights theorists as a fundamental feature of human nature. Humans pursue
their own interests, and have a capacity for self-preservation. In Grotius we saw
how each must respect the rights of others, and in both Locke and Pufendorf there
is the additional positive obligation of promoting the good of others if we can do
so without harming ourselves. Like Hobbes, Rousseau does not characterize his
individuals with such positive obligations, yet the sentiment of pity, as we shall
see, for Rousseau’s noble savages would incline them towards assisting those in
distress. In contrast with Hobbes, there is no natural right to everything merely
because we have certain needs. Rousseau does claim, however, for different rea-
sons, that man in the state of nature has ‘an unlimited right to everything that
tempts him and that he can acquire’ (Rousseau 1987: 151). Rousseau complains,
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as Hegel was later to do, that Hobbes and other exponents of a state of nature,
is guilty of projecting human characteristics that are developed only in society
onto the state of nature. Hobbes’s natural man pursuing self-interest and self-
preservation is a positive danger to the survival of others. Whereas Hobbes was
right to reject the conceptions of natural rights of his predecessors, the conclu-
sion he reached from his own conception indicates that it is no less erroneous
(Rousseau 1987: 53).

Rousseau argues that what motivates self-preservation is not egoism, but
instead self-respect. In the state of nature egoism and adversarial feelings do not
feature. Without denying Hobbes’s genius Rousseau believes him to be somewhat
perverse in characterizing the human predicament in which the survival and
welfare of each depends on the destruction of others. In his desire to establish
absolute rule and absolute obedience to authority Hobbes was forced to portray
man in a perpetual war with his fellow men (Rousseau 1991: 45).

Rousseau pejoratively credits Hobbes with the view that in the absence of
goodness in the state of nature man is naturally evil, and that having no oblig-
ation nothing motivates people to help each other. The condition for Hobbes
is, of course, amoral, and if self-interest is served, such as securing protection,
individuals may band together in a state of nature to provide mutual assistance
against, for example, marauding gangs. This aside, in maintaining that by nature
man is good Rousseau rejected the fundamental Christian notion of original sin.
In Emile Rousseau contended that: “There is no original perversity in the human
heart. There is not a single vice to be found in it of which it cannot be said how
and whence it entered’ (cited in O’Hagan 2003: 61-2). If sin is not original, human
abasement needs to be explained in terms of human actions. The point of this is
to attribute to humanity responsibility for its own corruption, and to indicate that
by their own efforts redemption is possible. In this, then, Rousseau sides with the
Pelagians against Augustine.

Rousseau further reproaches Hobbes for ignoring the importance of the human
sentiment of pity prior to the development of reason. For Rousseau it is the ‘only
natural virtue’ (Rousseau 1987: 53). Pity is a natural virtue or capacity, prior to all
reflection, which tempers the brutality of self-preservation. Our natural adversity
to the suffering of others is the source of all human virtues. Rousseau maintained
that: ‘Pity is what takes us without reflection to the aid of those we see suffering.
Pity is what, in the state of nature, takes the place of laws, mores, and virtue,
with the advantage that no one is tempted to disobey its sweet voice’ (Rousseau
1987: 55). The implication is that knowledge of a transcendental natural law is
impossible in the state of nature, because we do not have the facility to apprehend
it. It is the natural sentiments and not reason that make us averse to certain kinds
of action.

Rousseau’s pre-social humans are compassionate but not naturally social.
Despite the fact that they have not yet developed reason, they understand the
principles of self-preservation and pity (Chapman 1956: 3—4). Rousseau’s state of
nature is populated by individuals who have little need or inclination to associate,
other than to procreate. Peace and tranquillity are the desires of the savage man.
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Men are relatively equal in the state of nature, and each is innocent and good.
Those inequalities that are evident among men are due to their natural limitations
(Rousseau 1991: 37).

Humans are distinguished from animals in the state of nature in not being com-
pletely governed by impulse. Although not being rationally developed, humans
have the potential to be free and are conscious of alternatives and to a certain
degree free to choose between them. Animals, on the other hand, are domi-
nated by the impulses of nature. Nevertheless, the potential in man for self-
determination is merely latent in the state of nature and manifests itself in
immediate self-survival. The necessity to adapt to changing conditions provides
the impetus for natural man to enter into social relations. The pressures of an
increased population, climate change, and a scarcity of resources alter the delicate
balance between man and nature. As the satisfaction of desires becomes more
difficult during times of comparative scarcity, humans are impelled to ponder
their predicament and deliberate with others, even occasionally to co-operate to
achieve mutual benefits.

The process from an isolated noble savage to social cooperation is irreversible
because more sophisticated wants emerge once desires are stimulated by intelli-
gence, and cannot be achieved in isolation. A nature capable of development has
inherent in it the potential for human improvement or perfectibility. Rousseau
indicates that this development is self-directional unless our choices divert or
pervert its course. As humans acquire reason, they begin to discern an idea of
what this potential perfectibility intimates, and what obligations and values are
implied by it. Individuals may choose to follow this course, or deviate from it.
The facility we possess for self-improvement when acted upon by circumstances
precipitates the development of the rest of our faculties. Fully developed human
potential entails finding the greatest contentment in values and courses of action
deemed right by conscience and reason.

As we saw Rousseau does not attribute evil to original sin, nor is it the con-
sequence of anything inherent in human nature. Rousseau’s noble savage is not
an ideal to which humanity can or ought to return. The noble savage is merely a
stage in the development of human consciousness, and at that stage humans are
isolated, relatively content, innocent, and sympathetic to each others’ suffering.
The individual in the state of nature is characterized by amour de soi, or self-love,
and it is not until entering into society that he or she exhibits amour propre, vanity
or selfish love. It is selfish love, argues Ernst Cassirer, the famous interpreter of
Rousseau, that ‘contains the cause of all future depravity and fosters man’s vanity
and thirst for power’. In suggesting that amour propre, or vanity is absent from the
state of nature in its non-social condition Rousseau denies the dominant paradigm
of attributing to the selfish passions the motivation for our propensity to set up
society (Cassirer 1989: 58).

Whereas in the state of nature there are natural inequalities, the invention of
property is the source of inequalities of power and reputation which give rise to
most of the depravities manifest in the human race. The only conceivable source
of a claim on property is the mixing of one’s labour with the land, which in turn
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suggests an entitlement to the produce. The wheat I cultivate in the field is mine.
Cultivation of the field over successive years must have given rise to the claim that
it is one’s own. However, the powerful among the inhabitants of the state of nature
realized their strength and described their own needs as ‘a sort of right’ to the
property of others, which gave rise to a vicious conflict between ‘the right of the
strongest and the right of the first occupant’. Thus Rousseau argued: ‘Emerging
society gave way to the most horrible state of war ... [and] brought itself to the
brink of ruin’ (Rousseau 1987: 68). Man’s self-interestedness (amour propre), or
pride, is the wrong foundation for society and can lead only to disputes. Egoistic
individualism led to the breakdown of emerging society into a Hobbesian war
of all against all. To resolve the conflict by basing the social contract on similar
principles, as Hobbes does, is extreme folly.

Those accustomed to society are not content with living within themselves and
live only for the attention and recognition of others. It is in the judgement of
others that they are aware of their own existence. The disputes which arose as a
consequence of property led those advantaged by them to propose the establish-
ment of society in order to protect themselves and their property. In the state of
nature there are, of course, natural inequalities of age, strength, ability, and health.
People are unsuspectingly duped into consenting to those very institutions, based
on egoistic individualism or self-love, that compound artificial inequalities that
are social in origin: honour, prestige, power, and privilege. The establishment of
society immediately destroyed natural liberty and legitimized the acts of usurpa-
tion by which property had been acquired and inequality instituted, condemning
the whole of the human race to ‘labour, servitude and misery’ (Rousseau 1987:
70). What Rousseau wanted to emphasize was that the passions that incline us to
violence, aggression, and war are not pre-societal, but actually acquired in society
itself. In this context men and women, motivated by pride, acquire their char-
acteristics and values from their associates, and are unable to acknowledge their
propensity for virtue and morality. Reason and conscience is unable to influence
the formation of their characters because they have fallen victim to reciprocal
egoism.

It is important to emphasize that Rousseau’s Social Contract is an attempt to
overcome the immorality and degradation consequent upon establishing a society
based on a multiplicity of particular wills. A society based on the principle of
the general will, at the heart of which is the idea of the common good, would
eradicate the ills of modern society. He is committed to civil equality and the full
responsibility of all citizens to participate in the legislative process.

The state of war is for Hobbes a consequence of human nature. Without a
Leviathan to keep states in awe they will always adopt the posture of war in relation
to each other. States sustain a way of life and make life more commodious for their
citizens, so that the posture of war against other states is never as unmitigated as it
is in the state of nature. For Rousseau, war is the result of a corruption of human
nature. It is a condition that prevails among states and not among individuals, and
its consequences are far more destructive. Instead of alleviating violence, states
accentuate it. Rousseau maintains that the weak consider themselves bound to the
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strong by informal agreements, alliances, and treaties. The strong, on the other
hand, feel no similar obligation to the weak. There is no claim here that the strong
have a right in nature to dominate the weak.

Rousseau uses the vocabulary of the natural law school, but not in the way that
he found it in the writings of Grotius, Pufendorf, and Burlamaqui. He does not
deny that God is the source of all justice. Indeed, he suggests that independently
of conventions that which conforms with order is good. Rousseau qualifies his
position, however, by suggesting that we are unable to receive justice from such an
abstract source. It is therefore necessary for us to establish governments (Rousseau
1987: 160). Natural law in the state of nature is related to natural sentiments which
make us turn away from acts of cruelty. It is not a law of nature discoverable by,
nor consistent with, reason. Natural man has not yet developed rational capacities
that would enable him to know this law. This must await the institution of civil
society.

Rousseau argued that modern exponents of natural law restrict its scope to
moral relations among rational men, whose reason enables them to apprehend
it. They are all agreed, despite variety in definition, that it is impossible to
come to know the precepts of natural law and to obey them without being a
‘great reasoner and profound metaphysician’ (Rousseau 1987: 34). The state of
nature is a condition in which individuals acknowledge no duties or other moral
relations (Moore 1991: 74). They possess rights in the sense that Hobbes used
the term, that is, as capacities or powers, but they possess no such developed
faculty of reasoning that Hobbes attributes to his natural men. Paradoxically,
in order to establish society men must already require what only a select few
acquire within it: a highly developed rational faculty. In order to make just
laws, men should already be what they will become as a result of the laws
(Rousseau 1987: 164). Natural right for Rousseau means the ability of individuals
to use their capacities in conformity with their instincts of self-love and pity, or
compassion.

Rousseau denied one of the most typical claims of natural law theorists and
contended that it is fallacious to assume a general society of mankind united under
a universal moral law. The common feeling necessary to constitute humanity as
one is not evident, nor is there any sense that in acting as an individual an end
relative and general to the whole is being pursued. Ideas of God and natural law
could not, in Rousseau’s view, be innate in men’s hearts. If they were, it would
not be necessary to teach them. Far from the moral community of humanity
being manifest in society—the universal giving rise to the particular—it is actu-
ally constituted societies that engender ideas of an imagined universal society
on humankind. In order to conceive ourselves as men, we must first become
citizens. The facts confirm what reason teaches. The laudable ideas of natural right
and the brotherhood of man emerge relatively late in human development, and
they do not become widely accepted until the advent of Christianity, and even
then such beliefs are unsettled and intermittently held. Even under the laws of
Justinian the humanity of the Romans extended only as far as the boundaries of
the empire (Rousseau 1991: 104-9). Rousseau denied, then, that men in a state
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of nature have natural rights that they carry over into political society, and hold
against the state. The only sense in which he has a conception of natural rights
is in maintaining a general right or perhaps potential would be a better word, to
self-realization.

Whatever other qualities men in the state of nature may have possessed when
looked at retrospectively, they were nevertheless still brutes and savages. They were
not self-conscious of being free and knew nothing of human relationships. Within
the state of nature principles of natural law would simply be inapplicable because
its inhabitants have no recognizable moral relations with, nor obligations to, each
other. They simply lack the capacity of following its precepts. The inequalities
found among men in society are not sanctioned by the moral natural law in a
state of nature; they are in Rousseau’s view most certainly the consequence of
human law.

Exponents of natural law begin by identifying rules that it would be appropriate
for men to agree upon as socially useful and give to them the name of natural
law on no other grounds than the supposed good that would result from their
universal observance. Such explanations of the nature of things are based on more
or less arbitrary notions of what seems right. Rousseau’s main contention against
natural law jurists was that they assume what they seek to prove. They consistently
fail to strip away those characteristics of man acquired in society. They take what
men have socially acquired and project it back into a state of nature. In other
words, natural law jurists fail to go back far enough or deep enough into the
origins of man.

We saw that the only legitimate title for property is the mixing of one’s labour,
and in this respect Rousseau agrees with Locke in viewing cultivation as the
paradigm of labour. It is, in the absence of legal title ‘the only sign of property’
that ought to be respected by others. Locke had subscribed to the idea of terra
nullius and denied that American Indians had any greater claim to the land they
roamed over than Europeans who enjoyed the same use rights as them. Rousseau,
however, was vehemently opposed to colonialism and in the Geneva manuscript
of the Social Contract he addresses the question of the legitimacy of appropriating
vast tracts of land. Surely, he contends, if the whole of the world is given to men
in common, it must be a punishable offence to deprive the rest of the world of
territory, dwellings and food. If we accept that man has to labour to satisfy his
needs, then we can accept a right of first occupation, but not without limitation.
Having sufficient force to chase away the inhabitants and prevent them from
returning, to what extent does possession establish a property right? Force cannot
create right. It is not enough to set foot on a common piece of ground to claim
exclusive ownership. In a footnote, Rousseau alludes to a French propaganda tract,
L’ Observateur Hollandois, in which the author Jacob N. Moreau contends that we
may ‘consider as vacant lands all those that are only inhabited by savages’ (editor’s
note in Rousseau 1994: vol. IV, 238, fn 20). Rousseau dismisses with incredulity the
claim that by a matter of right individuals may occupy the ‘vacant’ lands inhabited
by Indians ‘without doing them any wrong according to natural right’ (Rousseau
1991: 115, fn 2). Elsewhere, in defending his view that the advancement of the
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arts and sciences has contributed to a decline in morals, his tone is sarcastic. He
asks rhetorically, can it really be a sign of valour to conquer America, with canons,
maritime maps, and compasses. All it indicates, he argues, is that an adroit and
subtle person may obtain by effort that which a brave man may expect only by
valour. He contends bitterly: ‘Whom shall we judge to be more courageous: odious
Cortez subjugating Mexico by means of gunpowder, perfidy, and betrayals, or
unfortunate Guatimozin stretched out on burning coals by decent Europeans for
his treasures, scolding one of his Officers from whom the same treatment evoked
some moans, and saying to him proudly: and I, am I on roses?’ (Rousseau 1994:
vol. II, 125). In addition to cultivating the land the right of first occupant must
conform to two further rules: that the land may not already be occupied, and
that no one is entitled to occupy more than is needed for subsistence (Rousseau
1987: 152). In sum, Rousseau’s objection to colonial possession rests on three
grounds. In the first place, it employs the illegitimate use of force to disperse
those who already live on the land—might cannot create right. Second, it assumes
a spurious title to first occupancy, and third, it violates the sufficiency crite-
rion in that more is being unjustifiably withdrawn from common usage than is
needed.

Although the right of first occupancy is stronger than that based on force, which
is no right at all, it does not strictly speaking become a right until the institution
of property and property rights are established in civil society, at which time the
right consists in not so much respecting what belongs to others, but respecting
what does not belong to you (Rousseau 1987: 151-2). Rousseau, then, differs
from Locke, in maintaining that there is no natural right to property. The whole
tenor of Rousseau’s political philosophy is collectivist rather than individualist.
On entering civil society each is required to give up the rights of nature, and the
property each has acquired, and has it returned by the community, or sovereign
body, to each more equitably and legally protected. Each comes to identify his
or her personal interest with that of the whole. There is certainly a significant
change brought about in the individual as a consequence. Prior to constituting
themselves into a sovereign body in which the general will is the expression of
the real will of the whole, agreements may have been entered into and kept out
for purely self-interested motives. It is not therefore a moral relationship, but
instead a prudential one, similar to that of the slave in exchanging his freedom for
servitude, which the individual deviates from if his or her interests are not being
promoted.

The transformation is quite remarkable, from natural liberty limited only by
force, to civil liberty limited by the general will, and from possession which is the
result of force or the right of first occupant, to proprietary ownership regulated
by law. It is the exchange of one type of freedom for another, from natural to
moral liberty. Natural liberty, driven by appetite, is a form of slavery, whereas
‘obedience to the law one has prescribed for oneself is liberty’ (Rousseau 1987:
151; cf. Jennings, 1994: 117-8). Rousseau throughout his life abhorred slavery of
any kind. It also entails a substitution of rational justice for natural goodness. In
the civil condition individuals acquire rights in the ordinary sense of the word,
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that is, as claims on others which are the counterpart of obligations (Moore 1991:
78-9).

Martin Hollis has suggested that the transformation that individuals undergo
as a result of subjecting themselves to the general will is that from acting in
accordance with instrumental rationality, to expressive rationality (Hollis 1996:
128 and 263-81). This is the sort of rationality that Hegel was to develop in his
Elements of the Philosophy of Right, and which is represented by Hegel in the
transition from ‘civil society’ to the ‘State’ The individual comes to identify with a
greater whole and sees the laws not as other, and externally imposed, but instead as
the reflection and expression of one’s real will which constitutes his or her identity.

Burke

It is well known that Burke was one of the most severe critics of natural rights,
exemplified by their manifestation in the thinking of the French Revolutionaries
and their supporters. What he criticized was the abstract metaphysical method of
arriving at knowledge of their content. We have already seen that the tendency
among thinkers in the natural law and natural rights traditions was to have
great faith in the power of individual reason to discover the abstract principles
that comprised a transcendental and transhistorical code of conduct. We have
seen also that this code, may be revealed, by comparative anthropology. The a
posteriori identification of that which is common among nations, is for some
thinkers evidence of natural law itself, or of derivations from it, and also, in its
descriptive version, by attributing moral conclusions to natural ‘facts’. The natural
law tradition with the idea of derivative rights remained the paradigm of moral
philosophy during the eighteenth century (Haakonssen 1996: 312).

Whereas for modern international relations theorists the Peace of Westphalia
(1648) is emblematic of the emergence of the modern states system, it was the
Peace of Utrecht (comprising the Treaties of Utrecht 1713, Rastatt and Baden
1714) that was of more significance for eighteenth century thinkers and political
actors. It was the treaty that brought to an end the Spanish War of Succession,
and brought about the partition of the Spanish Empire. The guarantee of the
successions in Britain and France represented an important crystallization of
the idea of collective security (Shennan 1995). Pufendorf, in coming to terms
with the implications of the difficult conceptual issues surrounding the idea of
sovereignty after 1648, gave impetus to a greater acknowledgment of the person
of the state having rights and duties, equivalent to those of the individual under
natural law (Boucher 1998: 223-54). Vattel consolidates the tendency to place the
nation or the person of the state as the central subject of the Law of Nations.
His Law of Nations, or Principles of the Law of Nature applied to the Conduct and
Affairs of Nations and Sovereigns (1758) very quickly became one of the most
authoritative sources of international law, and was translated into English and
published in two volumes in 1759—-60. In the book, Vattel predominantly focuses
upon the state’s duties to God and to itself, and to other states. He argues for a
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right of intervention especially to fulfil one’s duty to assist (Vattel 1834: book II,
chapt. I, §5).

Burke’s relation to the natural law tradition is ambivalent, and there is no doubt
that he occasionally appeals to its universal authority, especially, for example,
in making his case against Warren Hastings, who as Governor of the East India
Company had exercised arbitrary rule and systematically violated the universal
laws to which all humanity is subject (Boucher 1991: 128-48). Those who wish to
claim him as a natural law thinker seize upon Burke’s use of Vattel in arguing for
intervention in the internal affairs of another state, contending that in doing so
he invokes the authority of natural law without being committed to the modern
doctrine of natural rights. Stanlis places Burke firmly in the natural law tradition,
and contends that in relation to the derivation of the Law of Nations from natural
law he ‘is certainly in the tradition of Suarez and Grotius’ (Stanlis 1953: 400, 2003:
88, also see Welsh 1995: 39—43). David Armitage suggests that those elements of
raison d’etat detectable in Burke are not inconsistent with the Stoic and natural
law tradition. Armitage contends that Burke ‘was in fact a classic early modern
theorist of reason of state within the natural-law tradition revived by Grotius and
revised by Vattel” (Armitage 2000: 633).

It is well to note at this point that right reason was not the only way in which
the natural law could to discovered. We saw, for example, that Grotius contended
that there are two ways of coming to know natural law. The first by means of the
exercise of right reason a priori and the second by the a posteriori method, that is,
that which is believed by all civilized nations to be the case must be assumed to be
derived from the same source, namely God. Burke’s occasional appeals to natural
law are clearly of this second order, and the fact that he rejected abstract reasoning
cannot therefore be taken as unequivocal evidence that he rejected a universal
moral order. Welsh, for example, maintains that Burke’s method of coming to
know the principles of natural law and the Law of Nations is through ‘human
custom and precedent’ (Welsh 1995: 41, cf. 44)

What differentiates Burke in this respect from Grotius is that Burke does not
contend that the confirmation of natural law, as may be observed in customary
practice, is its deduction from indubitable principles through logically certain
reasoning. Burke argued that on all possible grounds Hastings’ resort to arbi-
trary rule could not be justified. What, however, were the grounds of Burke’s
objections? Hastings” claim to have been delegated, or to have inherited arbitrary
power could not rest upon prescription. The British constitution was, for Burke,
prescriptive. By this Burke meant, ‘it is a constitution whose sole authority is, that
it has existed time out of mind’ (Burke 1907: vol. iii, 354). Arbitrary power was
never any part of this constitution, and therefore could not have been delegated
to Hastings. ‘He have arbitrary power! My lords, the East-India Company have
not arbitrary power to give him; the king has no arbitrary power to give him;
your lordships have not; nor the Commons; nor the whole legislature’ (Burke
1987: vol. I, 99). Furthermore, it was never any part of the Mohamedan consti-
tution, sanctioned by law and the Koran, nor the Institutes of Genghis Khan or
Tamerlane (Burke 1987: vol. I, 104-14 and vol. II, 4). In other words, Hastings
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could derive no prescriptive right from the constitutions of Asia to rule by
arbitrary will.

What is interesting is that Burke is not satisfied to rest his case on prescrip-
tion. It is unlikely that Burke thought that he could win a legal victory against
Hastings, but he was determined to take the moral prize. In enunciating the
principle of trusteeship for the governance of India, Burke frequently appeals
to God’s universal and immutable laws of morality as a standard against which
Hastings should be judged. Is there a case, then, for suggesting that Burke rightly
belongs to the tradition of natural law when he articulates a criterion of state
conduct? It is certainly the case that Burke wished to refute Hastings™ appeal to
moral relativism in justification of his conduct. In defiance of the principle of
‘geographical morality’ Burke contends that:

the laws of morality are the same everywhere; and that there is no action, which would pass
for an act of extortion, of peculation, of bribery, and of oppression in England, that is not
an act of extortion, of peculation, of bribery, and of oppression in Europe, Asia, Africa, and
all the world over (Burke 1987: vol. I, 94).

He maintains that God is the source of all authority, and those in whom it
is invested are subject to ‘the eternal laws of Him that gave it, with which no
human authority can dispense’ (Burke 1987: vol. I, 99). The eternal laws of
justice, humanity, and equity are primeval, and the human positive laws which
share their character are declaratory of them (Burke 1987: vol. I, 14, 99, 101,
231, and 504: II, 410 and 439). These laws of justice are our birthright placed
in our breasts as guides to conduct. They are immutable, independent of human
design, pre-exist society and are destined to survive its destruction (Burke 1987:
I, 14, 99: 11, 410). It is appeals such as these which have enabled commentators
to enlist Burke in the service of a common humanity against the totalitarian
excesses of Hitler and Stalin (Kirk 1987; O’Brien 1969; Pocock 1987; and Stanlis
2003).

Burke’s resort to natural law is, however, somewhat perplexing. In fact, his
attitude to religion in general, although there is no cause to doubt a genuine belief,
is in one crucial respect very like that of Thucydides, Machiavelli, and Hobbes.
Burke tended when talking about religion to praise it in terms of its social and
political utility, rather than its truth or theological virtues. Religion stands at the
foundation of society and is a source of energy in the people (Burke 1907: vol. ii,
187; vol. vi, 404 and vol. iv, 98). It is, he tells us, ‘our boast and comfort, and
one great source of civilization amongst us, and among other nations’ (Burke
1907: vol. iv, 99-100). Religion is a source of happiness and consolation. It is an
opiate in that it pacifies the victims of injustice with the promise of salvation. The
importance of religion to the stability of society required freedom of conscience
and thus religious toleration (Freeman 1980: 142). We have received our natures
from God who for the virtuous perfection of His people has willed the existence of
the state (Burke 1907: vol. iv, 107). The state and religion are therefore inseparable.
Toleration is a matter of political expedience, whereas atheism must be suppressed
with the full weight of the law because it strikes at the very foundation of the state
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(Burke 1907: vol. iv, 99). This is not to say that Burke was unaware of the dangers
of religious fanaticism, both dissenting and established, to the political stability of
the state.

In essence, Burke’s view of Christianity is instrumental; it serves a politically
and socially useful purpose, and this he was at pains to demonstrate, irrespective of
what he thought of its theological truth. Similarly Burke uses natural law for polit-
ical ends. He frequently invokes it for rhetorical impact in sustaining principles
which in different circumstances he supports with reference to prescription. He is
quite prepared to let the authority of the British Constitution rest on prescription
when advocating extreme caution in parliamentary reform, but the same ground
could with difficulty be extended to India and the conduct of Warren Hastings. In
this instance prescription is reinforced with the rhetorical weight of natural law
(for a fuller discussion of these issues see Boucher 2003b: 363-82).

There is no doubt that for Burke, God is the prime mover in human affairs
who has set us out on a journey, but its destination is of our own choosing. Man
is, then, ‘in a great degree a creature of his own making’ (Burke 1907: vol. iv,
101). God, in Burke’s writings, is shrouded in mystery. He is the ‘Governor of
the Universe), ‘the mysterious Governor, and ‘Great Disposer’ to whom Burke
often refers, in the way that Machiavelli invoked Fortuna, to explain that which
is inexplicable (Burke 1987: vol. 1, 94; 1907: vol. iv, 87 and 182). It may well be
the case that God’s interventions and dispensations mysteriously rescue a nation
from ruin, but it would be reckless to put one’s trust ‘in an unknown order of
dispensations, in defiance of the rules of prudence’ (Burke 1907: vol. vi, 182).

Tain Hampsher-Monk has argued that whereas Burke did rely upon Vattel,
and hence upon the authority of natural law, in the early years of the French
Revolution, it soon became evident to him that the jurist’s principles did not
in fact fit the circumstances that prevailed in France and could not therefore be
invoked to support intervention in the circumstances after the regicide. It was then
that Burke accentuated a tendency already evident in his work and relied upon
concepts in Roman law to maintain that Europe constituted one commonwealth
with a common heritage, and that its members had a right under the principle
of vicinage to prevent the erection of a monstrosity, that is, the French State, that
constituted a danger to others (Hampsher-Monk 2005: 65-100). In order to make
this move Burke ‘completely abandoned Vattel’s presupposition of states as indi-
viduals in a state of nature, and postulated a European juridical community within
which intervention was a domestic, not an international act’ (Hampsher-Monk
2005: 66).

What I want to suggest is that it would have been very unusual for Burke, a
trained lawyer and upholder of the principle of the rule of law, not to have invoked
the authority of one of the most respected jurists in advocating the intervention
of one state in the affairs of another (see Fenwick 1913: 395-410, 1914: 375-92).
In other words, he sought a legal foundation and initially found the best that he
could in Vattel. It is misleading, however, to suggest that although nascent in his
earlier thought, he came to rely upon the authority of the principles of Roman law
in advocating replacing the government of the French state. Whatever the original
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source of the principles to which he appealed, the authority by which European
states could act was not because of their status in Roman law, but because they had
acquired the same authority upon which he based his case for political obligation
within the state, prescription, presumption, and prejudice. The commonwealth
of Europe shared a customary common law, common heritage, and common
manners, lending authority to those actions undertaken in conformity with
them.

The confidence of Enlightenment thinkers in the ability of right reason to
discover the true principles upon which to base our laws and institutions without
regard for historical precedent, or established practices, was an extension of the
rationalism of the natural law theorists. David Cameron suggests that the essence
of the Enlightenment’s conception of natural law is ‘its belief in the individual’s
rational capacity to discern the rights of nature’ (Cameron 1973: 58-9). Burke,
however, summarily dismissed such reliance upon individual reason, and uncere-
moniously rejected the applicability of abstract principles like the so-called rights
of man to concrete political situations. Burke contends that: “The individual is
foolish, the multitude, for the moment, is foolish when they act without deliber-
ation; but the species is wise, and when time is given to it, as a species, it almost
always acts right’ (Burke 1907: vol. iii, 355).

Burke relentlessly maintains that it is potentially dangerous, and always foolish
to deduce from abstract principles practical policies for the conduct of affairs.
Metaphysicians and abstract speculative philosophers, with whom he is little
impressed, derive their theories from experience, it is therefore fallacious to think
that experience conforms to the principles deduced, and to criticize governments
for not corresponding to them (Burke 1907: vol. ii, 357). No rational person, he
contends, could presume to direct his or her affairs by ‘abstractions and universals’
(Burke 1907: vol. iii, 316).Their ‘abstract perfection’ is in fact ‘their practical
defect’ (Burke 1907: vol. iv, 65). Politics is an eminently practical activity requiring
an enormous amount of experience, more than one man can acquire in a life-
time, it is therefore extremely reckless to dismantle an established constitution or
replace it on the basis of the metaphysical rights of man. These ‘pretended rights,
Burke tells us, ‘are all extremes: and in proportion as they are metaphysically true,
they are morally and politically false’ (Burke 1907: vol. iv, 66-7).

Burke was aware that the multiplicity of discrete actions required a manifold
of principle, otherwise there ‘would be only a confused jumble of particular facts
and details, without the means of drawing out any sort of theoretical or practical
conclusions’ (Burke 1907: vol. iv, 317). On the other hand it is madness to be
guided solely by principles. Abstractly speaking liberty is good, but abstract liberty
is nowhere to be found (Burke 1902: vol. ii, 185). Burke does not deny the efficacy
of rights, but such rights are acquired in civil society. Civil society, he contends, is
the product of convention, and that convention is its laws. Burke argues that:

... how can any man claim, under the conventions of civil society, rights which do not so
much as suppose its existence? Rights which are absolutely repugnant to it?... Men cannot
enjoy the rights of an uncivil and of a civil state together. That he may obtain justice he
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gives up his right of determining what it is in points the most essential to him. That he may
secure some liberty, he makes a surrender in trust of the whole of it (Waldron 1987: 105).

‘The circumstances, Burke tells us, ‘are what render every civil and political
scheme beneficial or noxious to mankind’ (Burke 1907: vol. iv, 7-8). These cir-
cumstances give rise to infinite variations, and nothing can be settled among them
by the application of ‘any abstract rule’ (Burke 1907: vol. iv, 65). He argues that:
‘A statesman, never losing sight of principles, is to be guided by circumstances’
(Burke 1907: vol. iii, 317). The rights of man are not to be found in a pre-societal
state of nature, or the abstract speculations of metaphysicians, but ‘in a sort of
middle, incapable of definition but not impossible to be discerned’ (Burke 1907:
vol. iv, 67).The implication is that principles and rules which guide conduct are
immanent in the historical process itself, in which our individual and national
characters are formed.

Only in its most basic features is there a universal human nature, in a descriptive
rather than prescriptive sense. Burke does have a conception of a universal human
nature, particularly in relation to experience of the sublime and the beautiful,
but his political insights are almost exclusively directed at the accommodation
of our second natures (White 1994: 35). Because of his emphasis upon history
and circumstance Burke saw human nature, that is, our socially produced second
natures, as at once historically and geographically variable.

The ‘civil social man’ (Burke 1907: vol. iv, 64), in Burke’s view, is at once the
product of our own making and of circumstance. Human beings are interdepen-
dent within the context of specific societies, and their actions invariably have a
bearing upon the lives of others. The social relationships into which we enter
have implicated in them certain degrees of responsibility for one’s conduct. The
conventions and constraints which modify our behaviour arise out of our social
relations. Burke argues that ‘the situations in which men relatively stand produce
the rules and principles of that responsibility, and afford directions to prudence
in exacting it’ (Burke 1907: vol. vi, 158). This is why Burke prefers to talk, not of
the rights of man, but the rights of Englishmen who enjoy them as an inheritance
from their forefathers to which they are entitled ‘without any reference whatever
to any other more general or prior right’ (Burke 1907: vol. iv, 35). In respect of the
most suitable government there is no ideal form of government to which all states
should conform, ‘the circumstances and habits of every country, which it is always
perilous and productive of the greatest calamities to force are to decide upon the
form of its government’ (Burke 1907: vol. vi, 155).

It is our common sympathies that give rise to the moral constraints under which
we live, and afford us the rights of civil society:

Men are not tied to one another by papers and seals. They are led to associate by resem-
blances, by conformities, by sympathies. It is with nations as with individuals. Nothing is
so strong a tie of amity between nation and nation as correspondence in laws, customs,
manners, and habits of life. They have more than the force of treaties in themselves.
They are obligations written in the heart. They approximate men to men, without their
knowledge, and sometimes against their intentions. The secret, unseen, but irrefragable
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bond of habitual intercourse holds them together, even when their perverse and litigious
nature sets them to equivocate, scuffle, and fight about the terms of their written obligations
(Burke 1907: vol. vi, 155-6).

The title to authority is neither power, nor divine sanction, nor indeed consent
arising from the social contract, but prescription. The reason why we obey the
authority is presumption, and not to protect our primordial natural rights. We
prefer the certainty of a time honoured and settled form of government, or set
of arrangements, to the uncertainty of untried projects. The constitution of a
country or the relations in which nations stand to each other are not the result
of the choice of one day, or one generation of people, but are ‘made by the
peculiar circumstances, occasions, tempers, dispositions, and moral, civil, and
social habitudes of the people, which disclose themselves only in a long space of
time’ (Burke 1907: vol. iii, 355). Prescription, and not abstract philosophizing,
establishes our rights, the authority of government, and our political obligations.

CONCLUSION

At a time, then, when the doctrine of natural rights was at its height and the
political manifestations most evident, criticisms were at their most shrill. In
their relentless questioning of the postulates upon which natural law and natural
rights built their edifice, Rousseau, Hume, and Burke brought it tumbling down.
Rousseau’s and Burke’s relationship to natural law is ambivalent, but irrespective
of their apparently unorthodox attachments to natural law, both constitute sig-
nificant subversive and corrosive critics of its traditional formulations. We will
return to criticisms of natural rights in Chapter Eight, but first I want to turn to
the practical implication of the ideas of both adherents and critics of natural law
and natural rights in relation to their views on race and slavery.
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Slavery and Racism in Natural Law
and Natural Rights

But since humanity bids us never to forget that a slave is in any case a
man, we should by no means treat him like other property, which we may
use, abuse and destroy at our pleasure. And when one decides to transfer to
another a slave of this kind, one should take even greater pains that the slave
deserves to ensure that he is not sent somewhere where he will be treated in-
humanely (Pufendorf 1991: 131).

2007 marked the bicentenary of the abolition of the slave trade in Great Britain.
There were both moral and economic factors that played their part on the pro and
anti-slavery side. It was not uncommon for men of the cloth to denounce slavery.
The erstwhile ships’ surgeon, turned pastor, James Ramsey, on the basis of his
experience in St. Kitts, could argue more authoritatively than most philosophers,
‘That there is any essential difference between European and African mental pow-
ers, as far as my experience has gone, I positively deny’ (cited in Schama 2005:
204). Chattel slavery was widespread, and the demand for slaves outstripped the
supply. The capture, acquisition, and transport of slaves added a huge premium
to their cost. They were considered an investment and their liberation was not
something easily contemplated by their owners. The abolition of the slave trade in
the nineteenth century is an exemplar of humanitarian considerations triumph-
ing over interest. It demonstrates that moral issues may rise to the top of the
international agenda, and that the international community of states is capable
of setting standards and acting upon them. Unlike the human rights regime of
the twentieth century (with the exception of economic sanctions against South
Africa), it was not associated with conventions and voluntary agreements, but
in great part the outcome of coercion by Great Britain (Krasner 1999: 105-6).
Through a series of treaty initiatives, coercion and the seizure of slave cargo from
Portuguese and Brazilian ships, ‘Britain’s commitment to ending international
commerce in human beings triumphed over non-intervention’ (Krasner 1999:
108). The slave trade was abolished by the Brussels Convention of 1892, and slav-
ery itself was formally proscribed by the Slave Convention of 1926 (Brown et al.
2002: 119).
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NATURAL LAW, NATURAL RIGHTS, AND SLAVERY

The moral philosophy of the School of Salamanca, which included Vitoria and
his followers down to the Jesuits Luis de Molina (1535-1600) and Sudrez (1548—
1617), was based on an Aristotelian and Thomist interpretation of natural law.
The idea of property, or dominium, is at the heart of their moral theory. The
transition from the uncertain condition of the state of nature to an understanding
of morality and the security of civil society entailed renouncing certain rights that
made the human condition precarious while retaining those for which protection
was sought. These were their natural and inalienable rights. Principal among
them was dominium. For the scholastics this meant not only in relation to private
property, as it later became restricted by Grotius and Pufendorf, but over goods,
actions, and to some extent over their bodies. Dominium was the manifold holding
together the tripartite division of the natural world by the Roman Jurist Gaius into
persons, things, and actions (Pagden 1987: 80-81). Dominium amounted to more
than possession, it entailed more than a mere right to make use of something,
but also to be able to do with it as one wishes, including giving it away, or
alienating it.

As we saw in Chapter One, Aristotle’s conception of natural slavery was not
widely held among the Church Fathers, and the general view seemed to be that
like government slavery was the consequence of sin, and because of the natural
equality of souls, slave holders had certain duties of care towards their slaves, and
they in turn had obligations not to attempt escape. Aristotle’s view did resurface
from time to time, as, for example, in the ninth century with Hrabanus Maurus
(c. 780-856), who recognized the legal condition of slavery as a consequence of
having one’s life spared, but also as the natural and justifiable right of the superior
in reason to rule over those of less intelligence. To believe in natural equality did
not necessarily exclude inequalities of capacity and intelligence (Carlyle 1970: vol.
1,204).

Slavery was an extremely important issue in disputes over the rights of the
American Indians. The issue was whether the American Indians could be legit-
imately enslaved, and if so upon what grounds. In other words, how could
slavery be justified in the Americas? The Spaniards were, of course, used to
owning Negro slaves, but they appeared less at ease with the idea of Indian
slavery. It is not surprising given Aristotle’s epistemic authority that ‘the philoso-
pher’ should be invoked for his arguments establishing the concept of natural
slaves.

The issue was fundamental: whether a certain part of humanity was born by
nature for servitude to another who live the life of virtue, released from consider-
ations of manual labour (Hanke 1959: 13). Aristotle had indicated that certain
groups of people, perhaps whole races, did not fully partake of reason in that
they had the capacity to understand but not to deliberate. They lacked what
Aristotle called practical reason, which would have enabled them to issue com-
mands in addition to understanding them. Understanding requires only judge-
ment (Aristotle, Politics, 1254° 20-2, and Nichomachean Ethics 1143%8-9). This
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was not, however, the view of St. Paul. Although he was clearly not condemning
the institution of slavery, he thought it a mere external condition of no significance
in the eyes of God, before Whom all men have the capacity for the religious
life, possess reason, and are capable of virtue (Carlyle 1970: vol. 2, 85-6). There
were a number of positions that could be taken on this issue. First, to reject
Aristotle’s distinction outright and to argue that he simply wrongly identified a
legal condition with a psychological disposition, as some of Vitoria’s followers
accused him. Second, one could accept Aristotle’s distinction and claim that,
for example, the American Indians met the criteria proposed, as Sepulveda did.
Thirdly, without explicitly denying the authority of Aristotle, one could apply his
criteria and contend, as Las Casas did, that the American Indians possessed the
requisite attributes for describing them as free men, indeed, free subjects of the
Spanish Crown. The Spanish had no claim to dominium rerum in the Indies, and
if they were to have any claim at all it must be on the grounds that the Indians
themselves had chosen to be vassals of Charles V, and thus he exercised, as Vitoria
had suggested, dominium iurisdictionis (Pagden 1987: 95).

In conditions of a just war property relations become transformed, and even
slavery, irrespective of whether one believed in natural slavery, was justifiable.
Even Vitoria acknowledged that enslavement was permissible in a just war, but
not on the grounds that some humans were born natural slaves. He condoned
the Portuguese slave trade in Africans on the grounds that if they were humanely
treated it was preferable for them to be slaves among Christians, receiving the
word, than to be free men in their own lands (Pagden 1982: 32-3).

The different attitudes towards enslaving blacks, or even whites, from the
Balkans, and American Indians were not based on race or colour. The enslave-
ment of blacks and whites who were sold in the markets of Seville was not the
responsibility of the Spanish Crown. The Crown did not claim suzerainty over the
territories from which they came, and did not need to pronounce on the justness
of the wars in which the captives became slaves. In America, however, Spain did
claim political responsibility, and needed to assure itself that its treatment of the
natives was legitimate.

Septilveda’s defence of the treatment of American Indians by Spanish offi-
cials and conquistadors was based upon the justness of the wars as a necessary
pre-requisite to their Christianization. Even without the Aristotelian argument,
Sepulveda could justify the enslavement of the American Indians and the confis-
cation of their property. Indians who gave just cause for war, for example, because
of the gravity of their sin and idolatry, or because of their resistance to the faith,
could with impunity be killed, or spared by enslavement and the confiscation of
their property (Hanke 1959: 68).

While Ayala repudiates Aristotle’s idea that there are natural slaves because all
men are born free and equal, he nevertheless defends the institution of slavery
as a human institution necessary for constraining the wickedness of man (Ayala
1912: Book II, chapt. v, [17], p. 42). Captives in war are ‘no longer persons but
things subject to ownership’ (Ayala 1912: Book II, chapt. v, [15], p. 40). Slaves
were, of course, the living property of their masters. Alberico Gentili (1552-1608)
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says that the same laws apply to slaves as to other things, ‘because slaves are things’
(Gentili 1921: 54 [§ 50]). In slavery, Gentili contends, ‘one is deprived of one’s
nature and becomes a chattel instead of a person) reducing the person to ‘the
condition of a beast’ (Gentili 1933: III, ix, p. 328 [535]). Among Christians by
the sixteenth century the practice of enslaving fellow Christians had by custom
become abjured, preferring instead to detain captives until the price of ransom
had been paid (Zouche 1911: part L, §8, i).

Different considerations came into operation in relations between Christians
and non Christians. In the thirteenth century Pope Innocent IV maintained that
all rational creatures, whether Christian or Pagan, had the right under natural law
to self-government and property ownership (Green and Dickason 1993: x). What
was at issue in the Americas was a question of rationality. As early as 1510 the
Scottish philosopher and Dominican John Major applied the Aristotelian argu-
ment to the Americans, giving grounds to the belief of some that the American
Indians did not have dominium prior to the arrival of the Spanish. In being
capable of understanding, but not of practical wisdom (phronesis), they lacked
the capacity for having a subject right to dominium (Pagden 1987: 85). This
gave rise to the rebuttal of Matias de Paz, Concerning the Rule of the Kings of
Spain over the Indians (Hanke 1959: 15 and Pagden 1990: 20). Francisco Vitoria
argued strongly against the right of the Spaniards to enslave the American Indians,
discounting the usual justificatory arguments; that they are like children; that they
are irrational; and that they are unbelievers. His argument rests on a number of
claims, which in the end come back to the capacity of American Indians to possess
property rights, and therefore, if deprived of their property, to be able to suffer an
injustice.

Given Aristotle’s ‘authority’ he could not merely be dismissed. First, Vitoria
shows that the American Indians do possess reason in the requisite sense. There
is order in their affairs; they are subject to magistrates and overlords, within a
framework of recognizable laws; and have regulated marriages, commerce, and
industry. They even have a kind of religion and have a common understanding.
There were, then, sufficient grounds to infer that the Indians exhibited signs of
practical reason. Deficiencies may be attributed to socialization, or what Vitoria
called ‘their evil and barbarous education’ (Vitoria 1991: 250). Vitoria contended
that it would be harsh to deny the Indians, who had done the Spaniards no harm,
the natural rights to property that are conceded to Saracens and Jews, who are
enemies to the Christian religion.

Vitoria’s second line of defence was to suggest that even if the Indians were
insufficiently rational to govern themselves, Aristotle could not have meant that
by nature they belong to others and therefore have no rights of ownership in their
bodies or possessions. Vitoria argues that slavery is a legal and civil condition.
Nature knows of no such station. What Aristotle meant to say was that those
of less intelligence are naturally deficient, and need others to govern them, not
that it was legal to seize their goods, lands, and enslave them. His intention is
clear, Vitoria contends, when one looks at the obverse, that some men are natural
masters. What this means is not that their natural intelligence gives them a legal
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right to arrogate power to themselves over others, ‘but merely that they are fitted
by nature to be princes and guides’ (Vitoria 1991: 251). This did not, however,
amount to a ringing endorsement of the capacities of the Indians. They were
‘many years outside the state of salvation’ for want of the use of reason to prompt
them to baptism and the other things necessary for salvation (Vitoria 1991: 250).
Even though they were not natural slaves in the Aristotelian sense, nor were they
yet capable of the life of contemplation, their civil condition met only the min-
imum standards because they were ignorant of the liberal arts, almost devoid of
agriculture, and had few skilled artisans. Without a true nobilitas (in Aristotelian
and Thomist sense) they could not enjoy the life of true contemplation (Pagden
1987: 85).

The most famous exchange regarding the enslavement of the American Indians,
on the grounds of their religious and intellectual capacities, culminated after the
death of Vitoria (1546), between Juan Ginés de Sepilveda and Bartolomé de Las
Casas. Sepulveda was a prominent humanist who had studied in Italy for more
than twenty years and was a leading figure in the recovery of the ‘true’ Aristotle.
He published a Latin translation of Aristotle’s Politics in 1548, just prior to the
confrontation between himself and Las Casas at Valladolid in 1550. Septlveda had
no first hand experience of the American aboriginals, and relied upon those such
as Gonzalo Ferndndez de Oviedo y Valdes, the author of the earliest account of
the flora, fauna, and native peoples, Historia general y natural de las Indias. His
experience of the natives led him to believe that they were something less than
human with heads not like those of other men, but more like helmets, so hard
that swords broke on striking them. He concluded that ‘their understanding was
bestial and evilly inclined’ (cited in Pagden 1993: 57).

Such was the furore surrounding the conquest of America, and the treatment
of the natives by the Spaniards that the Holy Roman Emperor, Charles V, ordered
that new conquests be suspended until the outcome of the inquiry by the Council
of the Indies at Valladolid (Hanke 1959: 36).

All of Las Casas’s vast, if erratic learning, was levelled against those, such as
Sepulveda, and his source of ‘information’ Oviedo, who maintained that the
conquest of America gave rights to the Crown of Castille over the goods and labour
of the natives (Las Casas 2004: xiv—xv). Las Casas had long fought for changes to
the legal status of American aboriginals, and in 1542 the efforts of himself and
his fellow supporters of Indian rights won a victory with the promulgation of the
‘New Laws’. They proscribed ill-treatment of the natives, but more importantly
made provision for the abolition of the encomienda system.

The encomienda system was not technically slavery, but Indians assigned to
encomienderos for personal profit served their masters in a serf-like capacity. They
were not free to come and go as they pleased, and although legally different
from slaves they were paid very low wages and treated like slaves (Pagden 1982:
36). Unlike the encomienda grants in medieval Spain, in America the encomien-
deros were expected to provide religious instruction to their charges. Such was
the power of the encomienderos and the tenuousness of the power exercised
from Spain, that open revolt looked imminent. The provision was suspended
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in 1545, and the encomienderos agitated for the grants of encomienda to become
perpetual.

Sepulveda supported this economic system for those Indians who voluntarily
gave up their religion, agreed to become Christians, and submitted to Spanish
rule. These were likely to be a small minority who may benefit from peaceful
example and education. The rest would need to be beaten into submission, before
being forced to accept Christianity. The central issue at Valladolid was not itself
the abolition of the encomienda system, that had already to some extent been
resolved by Charles V in 1545 when he revoked the relevant provision of the ‘New
Laws’. Instead, what was at stake was the justice of waging war against the Indians,
and to this question Sepulveda gave the answer that the Indians were natural
slaves in the Aristotelian sense, and therefore the Spaniards had every right, and
indeed a duty, to wage war against them as a prerequisite to converting them to
Christianity.

Robert Quirk has defended Sepulveda in suggesting that when he described the
Indians as exemplars of Aristotle’s natural slaves what he really meant was that
they resembled the condition of medieval Spanish serfs (Quirk 1954: 358). Given
that Septlveda was an Aristotelian scholar of some note, it is unlikely that he took
Aristotle’s natural slave to be indicative of mediaeval Spanish serfdom. His Latin
translation of the Politics of Arsitotle, while not without its faults, was regarded for
over a century and a half after its publication in 1548 as the best available (Green
1940: 339-42).

Las Casas defended the American Indians at Valladolid in 1550 against the
contention of Sepulveda that they should be considered the natural slaves of the
Spanish. At the basis of his defence of the American Indians was his belief that,
‘They are our brothers, and Christ died for them’ (cited in Tierney 2004: 11). Las
Casas defended the Indians against the four main justifications given by Sepulveda
for waging war against the Indians. First, that they were idolators and committed
gross sins against nature. Second, that they possessed little by way of reason, and
were of rude nature and naturally inferior, making them fitted to serve those
with more refined natures, such as the Spanish. Third, the natives needed to be
subjugated before it was possible to spread the faith. Finally, the natives needed
protection from themselves (Hanke 1959: 41). The title of the book Las Casas later
wrote on the basis of his defence indicates the thrust of his argument: Defence
Against the Persecutors and Slanderers of the Peoples of the New World Discovered
Across the Seas.

After 1498 two broad camps emerged, with of course positions in between, on
the question of the capacity of the American Indians to receive the gospel. On the
one hand they were deemed malicious savages who lacked the natural reason or
judgement, and needed to be subjected to those who did possess such capacities
for their own benefit. On the other hand there were those who viewed the Indians
as noble savages.

Among those who thought the Indians malicious savages was Antonio de Villas-
ante, expressing a view widely held by colonists, that the Indians were incapable
of government, and if left to their own devices would revert to their repugnant
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habits of eating spiders and snakes, believing in witch doctors, and engaging
in drunkenness, greed, and improvidence (Hanke 1974: 10). It was justifiable,
according to Sepulveda, to wage just war upon the Indians in order to convert
them to the gospels. On the other hand, in 1549 Las Casas, in a letter to an
unknown correspondent, probably Domingo de Soto, the Confessor of Charles
V, asked, ‘where in the world have rational men in happy and populous lands
been subjugated by such cruel and unjust wars called conquests, and then been
divided up by the same cruel butchers and tyrannical robbers as though they
were inanimate things. .. enslaved in an infernal way, worse than in Pharaoh’s day,
treated like cattle being weighed in the meatmarket’ (cited in Hanke 1974: 67).

There was no consensus among jurists, ecclesiastics, colonists, nor royal officials
on the capacity of the Indians, and upon the question of educating them to receive
the faith. It is not surprising that the Crown and the Crown’s officials turned to a
commission of experts to hear both sides at Valladolid in 1550. The question to be
addressed was on the legality of the war against the Indians, before preaching the
faith to them, in order to subject them to the rule of the king of Spain, rendering
it easier to instruct them in the faith (Hanke 1974: 67).

Septilveda contended that the Indians were barbarians and wild men because
of their savage behaviour; they had no written language; they conformed to the
Aristotelian category of barbarism, rendering them natural slaves. They were, he
argued, evil and wicked, lacking in reason, and having no recognizable way of
life fitting human beings. They were not in awe of laws, and led the life of brute
animals. His judgement of the Indians is severe: ‘In prudence, talent, virtue, and
humanity they are inferior to the Spaniards as children to adults, women to men,
as the wild and cruel to the meek;, as the prodigiously intemperate to the continent
and temperate, that I have almost said, as monkeys to men’ (cited in Hanke 1974:
84).

Las Casas does not directly try to discredit Aristotle’s theory of natural slavery.
Instead he contested its applicability to the condition of the American Indians.
While he does not deny that some men are so far lacking in reason and intel-
ligence as to need guidance in their everyday affairs, no whole race could be
condemned to such a station. In other words, while he does not deny that there
may be natural slaves, he does not think that the category is widely applicable
or particularly helpful (Hanke 1959: 58-9). Las Casas contested the view that
the Indians were ignorant, unintelligent, and incapable of self-government. He
argued in his Defence that they were immensely talented and skilful, more so than
any nation in the world in the mechanical arts. In their works they demonstrate
a refinement and skill inferior to none. When they have been taught grammar
and logic, he continues, they are remarkably adept. If there are such people as
natural slaves, the Indians are not among them. They have laws, kingdoms, and
legitimate governments, which provide settled lives for large numbers of people in
societies. They engage in commercial activities, buying, selling, lending, and other
contractual relations in accordance with the Law of Nations. In his summation at
the close of the Defence, Las Casas maintained that, “The Indians are our brothers,
and Christ has given his life for them. Why, then, do we persecute them with
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such inhuman savagery when they do not deserve such treatment?’(cited in Hanke
1974: 76). Later he went as far as to suggest that Indians themselves had just cause
for war for the treatment they had suffered under the Spanish. The Spaniards, he
claimed, descended on these gentle lambs ‘like ravening wolves upon the fold, or
like tigers and savage lions who have not eaten meat for days’ (Las Casas 2004: 11).

The lasting consequence of the dispute, however, was that the great jurists of the
eighteenth century could no longer assert the right of Europeans to appropriate
the person and property of the American Indians, but on the whole still justified
slavery and the appropriation of property on the grounds of just war.

The dispute at Valladolid did not end arguments about the legitimacy of enslav-
ing Native Americans. In 1558 the Italian jurist Pierino Belli (1502-75) wrote his
De re militari et de bello tractatus, published in Venice in 1563. In it he contends
that if a people has no bonds of friendship or hospitality with others who come
among them, then seizure and enslavement are justified irrespective of whether
a condition of war prevails, ‘With good right, therefore, the Spaniards enslaved
those Indians of the West, who live far away from our world, and were unknown
to the Greeks and Romans’ (Belli 1936a: II, xii, 5, p. 85). Belli did not think it
necessary for Europeans to make peace with the aboriginal natives.

Their mere existence and the fact that they were not allied to any European
countries were grounds enough for subjugating them into slavery. What is implied
here, then, is that no automatic universal community among men is assumed, but
that nevertheless the same Law of Nations derived from the application of natural
law applies to everyone. Christians do, however, form a moral community. Like
the Romans, as the Scriptures show, they are brothers and fellow citizens, and not
enemies. Warfare among them does not confer the right on captors to enslave
fellow Christians, as the Israelites discovered when they seized a large number of
captives in Jerusalem. They were ordered by a prophet to release the prisoners, or
incur the wrath of God (Belli referring to Chronicles, xxviii 9ff. Belli 19364: Part
IV, chapt. I, p. 116)

Belli’s fellow countryman and contemporary, Balthazar Ayala, was a firm
believer that, just as in peace, matters of war were regulated by law. Following
Augustine he contends that the wickedness of the enemy is evidence enough for
the wise that not only is just war right, it is also a necessity. Indeed, God Himself
ordered the Israelites to wage war against many people, including the Amorites
(Ayala 1912: Preface, vii). It is just, he argues, to use force against those who
refuse to accede to fair demands, or refuse to be restrained by reason. Slavery, in
his view, on the grounds of state expediency, is perfectly justifiable against those
who wage an unjust war. For slaves it is a blessing because they are deprived of
further opportunities of wrong-doing, and they behave better under someone
else’s direction than under their own (Ayala 1912: Preface, viii).

The natural law predates the jus gentium, and by it all men were born free
and equal. The jus gentium is rooted in natural reason, and as human wickedness
increased that reason dictated that it ought to be ‘restrained by war and captivity
and slavery’ (Ayala 1912: Book II, chapt. v, [16], p. 41). It was the jus gentium that
introduced war and slavery in order to punish wickedness and constrain those
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who would wage unjust wars. Slavery, then, is not natural, pace Aristotle, it is ‘an
institution of jus gentium’ (Ayala 1912: Book II, chapt. v, [17], p. 42).

Like Belli the Protestant Gentili argued that there could be no slavery among
Christians because they were all brothers in Christ, and constituted one Christen-
dom. Wars among Christians, as among ancient Greeks, was to be deemed civil.
That there is no true condition of slavery among Christians has been established,
he contends, by ‘invariable custom’ (Gentili 1933: 111, ix, p. 329 [537]). In order to
give weight to his own view, Gentili refers to ‘the philosopher’ who thought that
Greeks were part of the same fatherland and shared religious rites.

For Gentili slavery is not contrary to natural reason, which is at the basis of the
Law of Nations. He denies, however, that there is a condition of natural slavery.
Gentili, argued, for example, that we are by nature related (Gentili 1933: 1, ix, p. 54
[87]). He concurs with St. Thomas Aquinas that slavery is not in accordance with
nature’s first intent, which is the condition of natural equality, but is in accordance
with the second intent, that sinners should be punished. Gentili contends that
Aristotle’s argument of the natural origin of slavery is apposite because even
though he is referring to those with servile natures, his arguments have force in
relation to those who have ‘become slaves because of their wickedness and sins’
(Gentili 1933: 111, ix, p. 330 [538]). This does not, however, in accordance with
the law of God, permit the ill-treatment of slaves.

For Vattel, the issue of slavery is hardly worth considering because ‘that disgrace
to humanity has happily been banished from Europe’ because it is a condition
‘contrary to the nature of man’ (Vattel 1834: III, viii, §152, p. 356). For him, the
right of individuals not to be enslaved is upheld, except in exceptional circum-
stances. A prisoner of war may be enslaved only if he has ‘committed a crime
deserving of death’ In such circumstances if he considers it a favour to be spared
his life, cast in chains, and forced to do the bidding of someone else, so be it (Vattel
1834: 111, viii, $152, p. 356).

In general, slavery was considered by natural law and natural rights thinkers
of the sixteenth and seventeenth centuries as a human institution, sanctioned by
natural law and the Law of Nations, an acceptable alternative to death in condi-
tions of conquest, but also for sins committed that may otherwise lead to death
or indefinite incarceration. During such time slaves became pieces of property
who could be bought and sold as other possessions. While it was acknowledged
that many peoples outside of Europe, as indeed some within, were uncivilized
and barbaric in comparison with Europeans, it was not generally the case that
such inferiority was deemed congenital or racial. Uncivilized peoples could with
education, religion, and discipline be elevated to a higher status.

THE TRANSATLANTIC SLAVE TRADE

Despite Las Casas’ spirited defence of the American Indians he nevertheless sup-
ported his case by arguing that American native slaves could be replaced by
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Africans. He did come to regret his suggestion, and denounced the slave trade.
It is true to say, however, he never opposed African slavery with the same passion
as he opposed American Indian enslavement (Talbot 2005: 80).

The transatlantic slave trade exploited tribal conflicts in Africa, often supplying
weapons to encourage the waging of war in which captives could justifiably be
considered slaves. As the property of their black captors, they could dispose of
them as they wished to the white slavers along the African Coast. While slaves
were appallingly treated it was not in the interests of the slave owner to neglect
their health completely. The financial loss to slave owners of abolition was a
significant factor in slowing down the process of liberating slaves. Compensation
was often the only course that made it politically acceptable. In Puerto Rico, for
example, when slavery was finally abolished by the Spanish National Assembly
on March 22, 1873, slave owners were compensated with 35 million pesetas per
slave.

No simple distinction could be made between idealist religious dreamers and
hard headed businessmen. Quakers were opposed to the exploitation of fellow
humans by slavery, but many nevertheless were successful businessmen. It was
not a matter then, of morality versus economics, the issues were much more
complex drawing upon pseudo-biological evidence, self-interest, pure ignorance
and prejudice, and fear. Modern chattel slavery was almost invariably justified on
the grounds of the inferiority of the blacks to the whites.

If one turned to the cool white light of philosophical reason was there anything
to guide one there as to the rights and wrongs of slavery, and as to whether
humanity is one, or comprised separate, and perhaps related, races? The issues of
race and slavery were connected with the wider philosophical debate about human
nature. Women, for example, were generally regarded as human, but intrinsically
different from, and inferior to men. Non-whites were considered barely human,
and some considered more so than others, but their humanity continued to be
an issue of debate. The relationship of animals, especially the ‘orangutans’, by
which they meant the higher primates, who were clearly not human, but who may
nevertheless possess souls, was of crucial importance. If humans are continuous
with animals, and animals possess souls, then it has a considerable bearing on how
humans may treat them (Garrett 2006: 161, 169 and 177-83).

Natural rights in relation to animals were usually discussed in terms of the rights
of humans in relation to animals. William Paley, for example, when discussing the
general rights of mankind, was reluctant to base our right to eat animals on the
ground that animals prey on other animals. He argued that, ‘Some excuse seems
necessary for the pain and loss which we occasion to brutes, by restraining them
of their liberty, mutilating their bodies, and, at last, putting an end to their lives
(which we suppose to be the whole of their existence), for our pleasure or conve-
niency’ (Paley 1799: 95). The crucial difference between us and animals of prey is
that carnivores cannot live without meat, whereas humans can, and therefore the
eating of meat cannot be wholly grounded in human reason. We have to look to
Scripture for our justification to eat meat and to God granting permission, not to
Adam, but to Noah and his progeny after the Flood. When God gave the animals
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as meat to men it was by divine dispensation, that is, special permission, and not
of natural right. Animals are therefore protected from capricious and systematic
cruelty by men (Paley 1799: 97).

Derogatory attitudes towards non-Europeans have been common enough
among philosophers, and even those with the most creditable liberal credentials
have not failed to expose their prejudices in language that would simply be
unacceptable by today’s standards. Where among the works of our great philoso-
phers are the spirited defences of blacks, passionate denunciations of slavery, or
denunciations of the conquest of the Indies (Mills 1997: 94)? Kant, for example,
is notorious for the extremity of his racist views in his anthropological writings.
Kant believed, for example, taking his lead from Hume, that ‘the Negroes of Africa
have by nature no feeling that rises above the trifling’ (cited in Morton 2002:
11), and the fact that a Negro is black all over is a clear sign that what he says
is ‘stupid’ (Popkin 1977: 218). Kant did not claim that there are different species
of humans, believing instead that they were all derived from the same stock, but
constituting different races that maintained themselves in different areas of the
world, and breeding between which produced hybrids, mulattoes (Kant 1997a:
40). The different races, he contended, have their origin in the same ‘stem genus,
and all deviate from it in having adapted to different climatic conditions. Of the
four races, northern European, American Indian, Black, and Asian Indians, whites
between 31st and 52nd parallel are the most authentic, having deviated least from
the original.

He has an admiration for the American Indians who display sublime mental
characters reminiscent of the Ancients and who treat women with a respect that
not even Europeans can emulate. Should a Lawgiver like Lycurgus arise among the
six Nations in the Indies ‘one would see a Spartan Republic arise in the New World’
(Kant 1997b: 56). They nevertheless lack sensitivity, having very little capacity
for the finer feelings. The blacks, however, are almost beneath his contempt. In
comparing blacks and whites Kant contends that ‘So fundamental is the difference
between these two races of man, and it appears to be as great in regard to mental
capacities as in colour. The religion of fetishes so widespread among them is
perhaps a sort of idolatry that sinks as deeply into the trifling as appears to be
possible to human nature’ (Kant 1997b: 55-6).

Discussions of race during the eighteenth century were by no means clear cut.
The term took on a variety of meanings ranging from a methodological classi-
ficatory category for sub-dividing species, to differentiating humanity according
to skin colour. Exemplifying the former is Buffon’s contention that species usu-
ally have two races, the masculine and the feminine. Kant exemplifies the latter
equation of race with skin colour (Garrett 2006: 182). Both Kant and Hume,
by giving weight to the thesis that there are human races that are differentiated
both culturally and physically by heredity, without being refuted by philosophers
considered of equal rank, were widely cited as authorities by defenders of slavery.
Hume and Kant were considered serious obstacles to success by abolitionists (Zack
1999: 302). Even Jefferson the champion of natural rights and equality believed
that the development of the ‘Indians’ was retarded by environmental factors,
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but believed, not without equivocation, that blacks were congenitally inferior,
evidence of which was their rapacious sexual appetites (Diggins 1976: 212).

Racism did not necessarily entail a commitment to the efficacy of slavery.
Some of the most extreme exponents of racial differentiation and gradation,
such as Edward Long and Charles White, were opponents of slavery (Garrett
2004: 131).

The authority of philosophers who expressed racist attitudes, however, was
certainly invoked to support the arguments of those who did advocate and defend
slavery. We have already seen how the issue of slavery was not one commonly
associated with race, but it very much became so as the need for cheap labour
in labour intensive industries increased in colonial territories. Spirited defences
of slavery were mounted to justify the continuing subjugation of the American
Indians by their Spanish masters. Those who defended the Indians against such
claims often did so on the grounds that they exhibited all of the necessary features
of humanity including organized society and government, as well as significant
cultural achievements. Such defenders usually either remained silent about the
condition of blacks, or were extremely equivocal or deliberately excluded them
altogether.

There were occasional objections to black slavery before the eighteenth century,
but they were directed towards refuting the claim that blacks were not children
of God. Such objections were primarily concerned with saving their souls, a
consideration that also figured prominently for Las Casas in his discussion of
the American Indians. The most vilified among blacks were the Aboriginals of
Australia after its ‘discovery’ in 1778. Accounts of travellers and explorers, which
came to inform much of the later anthropological literature of the nineteenth
century, portrayed them as non-human, and, if human, as occupying such a low
point on the scale of civilization that they could barely be treated as such. They
were largely considered to be vermin, so primitive that they were completely
incommensurable with humanity, and better eradicated rather than enslaved.
Their land in particular was considered terra nullius or res nullius because of their
nomadic lifestyles and no apparent signs of civilization.

Representatives of both the descriptive and prescriptive traditions of natural
rights who justify the institution of slavery are not difficult to find. For the most
part up until the eighteenth century Aristotle’s two main arguments lay at the basis
of support for slavery. If it did not rest on the belief in congenital inferiority, then
the institution was justified by conquest. In the case of both Hobbes and Locke,
representatives of the descriptive and prescriptive version of natural rights, their
intimate familiarity with American colonization does not lead them to discuss
slavery in terms of compassion or pity, nor to formulate an ethical justification of
the institution of slavery. Both believe that slavery is a relationship of force, the
stronger exercising power over the weaker, and this they distinguish from being
a servant, a condition that arises by agreement. A slave who as a captive agrees
to serve without compulsion becomes a servant. The point, to some extent, is
semantic because Hobbes, for example, wants to show that by means of agreement
an obligation has been incurred. In exchange for one’s life the captive enters a
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condition of servitude, ‘The Master of the Servant, is Master also of all he hath;
and may exact the use thereof; that is to say, of his goods, of his labour, of his
servants, and of his children, as often as he shall think fit’ (Hobbes 1991: book II,
chapt. XX, p. 142 [104]).

Elsewhere, Hobbes is emphatic that the master has the same right over servants
as he has over slaves, having ‘absolute dominion over both’ (Hobbes 1994: Pt. II,
chapt. xxii, p. 127). This he calls the right of ‘property or dominion’, acquired by
conquest in the case of slavery, and by compact, irrespective of if it is under duress,
in the case of the servant. Both are the property of the master. While Hobbes does
not directly comment on the morality of the slave trade, and his theory is not
racially grounded, he does nevertheless provide a theoretical justification of it.
Slaves, nor servants, have any rights against the master, except perhaps the right
of self-preservation, which none of us can rationally relinquish (with the possible
exception of volunteering to join the army). There is a difference however: defeat
and capture do not create an obligation to the master. It is the covenant between
the two that establishes the right to obedience. Until then the slave may justly
escape from prison, kill or hold captive his master. Upon making a covenant the
slave becomes a servant obligated to the master, and as the property of a master a
servant may be disposed of in anyway the master sees fit, that is, sold, bequeathed,
or manumitted (Hobbes 1994: Pt. 11, chapt. xxii, p. 128).

On Hobbes’ justification of slavery all men and women are equally eligible
for servitude, in that he, like Aristotle, believed in the right of conquest. Unlike
Aristotle, however, he did not believe in natural slavery. Each person in the state of
nature is more or less the equal of others in body and in mind. He was a supporter
of both plantation and colonization, but he did urge his fellow countrymen not
to exterminate the people they found on arrival because they too had a degree
of morality, skills of husbandry, and experience of contract (Hannaford 1996:
193).

Among those who subscribe to the prescriptive strand of natural rights, Grotius
notably endorses the right of captors to enslave their captives. In his discussion
of supreme power, or sovereignty, Grotius remarks that just as it is lawful for an
individual to enslave himself to whom so ever he so pleases, why should it not be
lawful for a whole people to subject themselves to one or more people transferring
the right of governance without retaining any for themselves? In this context he
even goes as far as to endorse Aristotle’s contention that some men are born to be
slaves, extending it to whole nations. Grotius contends that, ‘And some Nations
also are of such a Temper, that they know better how to obey than command’
(Grotius 2005: I, chapt. III, $viii; cf. Keane, 2002: 445 and Tierney 1997: 337).
However, elsewhere in his The Rights of War and Peace Grotius denied that there
are natural slaves, on the grounds that all men are born equal. He did not, however,
attribute a right to human beings against being enslaved (Grotius 2005: II, chapt.
XII, §xi). Slavery had its origin in human acts, but this did not make it inconsistent
with natural justice. Men may become slaves by agreement, or as a consequence
of committing a crime, or according to the Law of Nations by capture in war
(Grotius 2005: III, chapt. VII, SI). Even children born to bondswomen are slaves.
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Slaves are for Grotius just like property, and a slave owner has the power to
transfer the right (Grotius 2005: I1I, chapt. VII, §v). He also asserts that anyone
is permitted to enslave himself into the private ownership of another by means of
agreement or contract, but that the slave owner does not have the power of life and
death over him. This may take the form of complete slavery which is a life-long
commitment to service in return for the necessities of subsistence. Alternatively,
one may commit oneself to a more limited or incomplete form of slavery which
may entail the hire of one’s labour for pay (see Pateman 1988: 68-9).

Pufendorf directly addresses Aristotle’s contention that some men are born
natural slaves, and that the Greeks have a right to enslave the barbarians on the
grounds that they are intellectually and culturally inferior. The idea of natural
slavery is at once absurd and repugnant, and flies in the face of the principle
of the natural equality of men. Hardly anyone, argues Pufendorf, is so feeble of
mind as to think that to be subjected to the will of another is preferable to living
according to his own liberty. He does not deny that some men are wiser than
others, and may exercise better judgement than someone intellectually inferior,
but who may nevertheless have greater bodily strength. Both may benefit from the
wiser directing the affairs of the ‘extremely stupid and heavy’ (Pufendorf 1717:
bk. III, chapt. II, §viii). To admit of such benefits is not to suggest that nature
has invested the wise with sovereignty over the foolish, nor with a right to force
them to obey against their wills. All men enjoy the same degree and measure of
natural liberty, and no one has a right to deprive him of it without his consent.
Pufendorf contends that, ‘this must be fixted as a most undoubted Principle, that
the bare force of such a Natural Aptitude, does neither give the one the right of
imposing a condition of servitude, nor oblige the other to receive it” (Pufendorf
1717: bk. I, chapt. II, §viii). The distinction between bondage and freedom arises
out of civil laws, and is a consequence of the distinction between soldiery and
country, whereby humane pacts following capture of enemy troops permit of
slavery.

Pufendorf is equally contemptuous of Aristotle’s implication that barbarians
are to be equated with natural slaves. It is both arrogant and unreasonable to
think that those who differ from us in manners and customs, and who are on that
account deemed barbarians, are to be equated with natural slaves and lawfully
subjected.

When Locke begins the First Treatise with a castigation of Sir Robert Filmer
for advocating slavery, ‘so vile and miserable Estate of man), against the “Temper
and Courage of our Nation’ (Locke 1988: I, §1, p. 141), one may be forgiven for
believing that this was an outright condemnation of the institution because the
power he is condemning being exercised by one over fellow human beings is ‘so
that he may take or alienate their Estates, sell, castrate, or use their Persons as he
pleases, they being all his Slaves’ (Locke 1988: 1, §9, p. 148).

Far from it, Locke too worked within the parameters that Aristotle had set.
Whereas he does not talk of natural slaves, it is clear that he thinks the American
Indians have been morally negligent in falling down on their duty to God to
make the land as productive as possible. In so far as they did not cultivate the
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land, the only form of labour that Locke was prepared to acknowledge in a state
of nature, they did not own, but simply held it in common with the rest of
mankind for use. It is primarily for the ‘Industrious and Rational’ to cultivate
it by means of labour in order to lay title to it (Locke 1988: I, §34, p. 291). By
implication the American Indians were neither industrious nor rational, because
they did not avail themselves of the opportunity and discharge their obligation
to God.

Like the rest of the whole world the American Indians were subject to natural
law. Property for Locke is intrinsic to one’s political personae, and without it
individuals had few rights. Slaves are devoid of political rights because they have
no property. Those who violate the natural law put themselves in a state of war
with others. A condition of slavery arises in a just war when conquest subjects the
vanquished to the victors, subjecting them to despotic power. If violation of the
natural law is such to merit the forfeiture of his life, ‘he to whom he has forfeited
it, may (when he has him in his Power) delay to take it, and make use of him to
his own Service, and he does him no injury by it’ (Locke 1988: 11, §24, p. 284).
Slavery is, in effect, as Hobbes also believed, a continuation of war. This state
of war ceases if the slave is given a choice to preserve his life by entering into a
compact (Locke 1988: 11, §24, p. 284 and §172, p. 382). He is thus transformed
from being a slave into a servant. He suggests that the authority exercised by a
Lord over a slave is different from that exercised by a master over a servant (Locke
1988: 11, §2, p. 268). Locke defines this form of power over slaves as despotic and
it is exercised over those ‘such as have no property at all’ (Locke 1988: I, §172-3,
p. 382—4). To be Lord of a slave is to have absolute power of life and death over
him, and one cannot give away that which one does not have, that is the power
over one’s life. A compact of servitude vests a limited power in the master which
is not ‘Absolute, Arbitrary, Despotical Power. Where we find men selling them-
selves, as among Jews and other nations, it is into drudgery rather than slavery
(Locke 1988: 11, §28, p. 285). The servant on Locke’s definition receives wages,
and the power exercised over him is limited by contract (Locke 1988: II, §85,
p. 322).

Wylie Sypher suggests that both Hobbes and Locke fail to consider the institu-
tion of slavery by purchase (Sypher 1939: 269). We have already seen that Hobbes’
theory by implication condones it. What about Locke? While he does not enter
into the morality of slavery by purchase he certainly implies that it is perfectly
legitimate. In arguing against Filmer, Locke wanted to show that paternal power
was quite distinct from political power, which rests on consent. He is willing to
agree with Filmer that the Patriarchs of the bible exercised patriarchal power, but
argued that they did not exercise the political power of sovereigns. He uses the
analogy of a planter in the West Indies to illustrate his case. Such a person may
gather around him sons, servants born in his house, as well as ‘bought with his
Money’ to seek reparations from Indians who have caused him some injury, but he
would not on that account be a sovereign and exercise political power. In relation
to slaves it is perfectly legitimate to gain dominion over them, as one would over
horses, ‘by Bargain and Purchase’ (Locke 1988: 1, §130, p. 237). The Patriarchs, like
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the plantation owners, ‘bought Men and Maid Servants, and by their increase as
well as purchasing new, came to have large and numerous Families’ (Locke 1988:
I, §130, p. 237).

Locke, then, does differ from Hobbes in his theory of slavery. Whereas in
Hobbes the master has the same rights over the slave and servant, the servant has
greater obligations to the master by having entered into a compact, and therefore
is entrusted with a certain degree of liberty. For Locke, the compact between
master and servant sets distinct parameters that serve to define and constrain
the master’s rights. Neither Hobbes nor Locke explicitly argues for the concept of
natural slavery, and both defend the Aristotelian notion of the rights of conquest.
Furthermore, neither explicitly defends the ‘slave trade’, but both condone the
sale and purchase of slaves, or servants, by simply taking it for granted that such
transactions are part and parcel of the rights of the master or slave owner.

Do critics of the traditions of natural law and natural rights fare any better
in their attitudes towards other races, and indeed towards the issue of slavery?
It is important to distinguish a number of aspects to this question. Europeans
generally believed that they occupied a higher level of civilization than other
races. Often this amounted to seeing something of themselves in other peoples
who were contemporaneous in time, but distant in the place they occupied in the
civilizing process. To believe that other peoples stood at different points on the
road to civilization, or as it became in the nineteenth century, in the evolution-
ary process, did not have any necessary implications for one’s attitude towards
slavery. It was not unusual to find spirited vilifications of blacks as barely human,
combined with passionate attacks on the slave trade as inhumane, as for example,
in Benjamin Franklin (1706-1790), Thomas Jefferson (1743-1826), David Hume
(1711-1776), and Frangois-Marie Arouet (1694—1778), better known by his pen
name of Voltaire, and for his extreme anti-semitism. Few philosophers were active
in the practical movement for abolition, except for a few notable exceptions such
as Marquis de Condorcet (1743-1794), William Paley (1743-1805), and James
Beattie (1735-1803), a great admirer of Wilberforce.

Slavery, as we have seen, was commonly justified with reference to conquest,
yet such views were not generally acceptable without severe qualification among
jurists of the eighteenth century. Yet slavery was a fact upon which the prosperity
of colonial enterprises depended. The acceleration in the slave trade required to
be justified against those who thought that it was fundamentally immoral.

Rousseau, although not kind to women in his educational views, against which
much of Wollstonecraft’s Vindication of the Rights of Women is directed, was
nevertheless a strong opponent of slavery and argued directly against its natural
law and natural right exponents. Rousseau takes as his target specific arguments
advanced by natural law thinkers, such as those relating to the legitimacy of slavery
in relation to conquest, and colonialism in relation to property and the idea of
terra nullius, or vacant land. Rousseau is opposed to the idea of slavery as a natural
condition, and of enslavement as a right of conquest in war. In addressing the
issue of ‘the alleged right of slavery’ (Rousseau 1987: 145) Rousseau contends
that Aristotle before all others had argued that some men are ‘born for slavery
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and others for domination’ (Rousseau 1987: 142). Aristotle was not wrong in
his observation; the mistake he made was to take the effect for the cause. To be
born into slavery is to be born for slavery. Chained and devoid of the desire to
escape, slaves love the security of their servitude. Rousseau maintains that ‘If there
are slaves by nature, it is because there have been slaves against nature. Force
has produced the first slaves; their cowardice has perpetuated them’ (Rousseau
1987: 143). In effect, then, Rousseau is suggesting that man, and not nature, is
responsible for his predicament. Slavery is a human institution in which slaves
themselves are complicit, and from which slaves may, with difficulty, liberate
themselves.

Although Rousseau acknowledges that it is a general tendency, he specifically
names Grotius as one of those who derive a right to slavery from victory in battle.
The victors have the right to kill the vanquished, and therefore if the vanquished
exchange theirs lives for servitude, each of the parties gains. Rousseau disputes
the derivation. In a state of nature, he argues, relationships are so infrequent and
intermittent that they are not sufficiently constant to bring about either a state
of war or peace. Men are not, as they are in Hobbes’s state of nature, natural
enemies. Rousseau maintains that, ‘war is not therefore a relationship between
one man and another, but a relationship between one state and another. In war
private individuals are enemies only incidentally: not as men or even as citizens,
but as soldiers; not as members of the homeland but as defenders’ (Rousseau
1987:145). In his view, each state can have as enemies only other states, because
there can be no real relationship between things of unalike natures. The so-called
right of conquest is merely based on force and therefore is no right at all. The
right to enslave the vanquished on the basis of the right to massacre captives is an
absurdity.

Rousseau does equivocate. He implies that there is a right to slavery, albeit not
a real right, when he suggests that victors only have the right to kill if the enemy
cannot be enslaved, and that therefore, the right to slavery cannot be based on the
right to kill. The point that Rousseau is making is that it is nonsense to talk of the
spurious purchase of one’s life in exchange for liberty from someone who has no
right over that life in the first place. Where such a relationship is established by
force those enslaved are under no moral obligation to serve, except on prudential
grounds until such time they can escape and exact revenge. Far from a war coming
to an end by vanquishing and enslaving the enemy, it is merely perpetuated
(Rousseau 1987: 146). This abhorrence of slavery was not based on race, as the
opening lines of the Social Contract shows: men are born free but everywhere
they are in chains. Nevertheless, his general argument against the illegitimacy of
enslavement served to bolster the case against black slavery. It is not surprising that
Robespierre and other revolutionary leaders who were indebted to Rousseau were
adamant that Negroes be among those who enjoyed the newly acquired Liberty,
Equality, and Fraternity (Cook 1936: 301).!

! Rousseau had given an idyllic description of the noble savage in his Discourse on the Origins
of Inequality, and he was curious to explore the relationship between the higher primates and man
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During the latter part of the eighteenth century there were two main sets of
beliefs associated with racism. The first may be termed the ‘degeneracy theory’. It
acknowledges that all races comprise humanity, but that the non-white races had
somehow regressed (Popkin 1993: 83 and Immerwahr 1992: 482). A variation of
such beliefs is that different races have progressed at different rates up the scale of
savagery, barbarism, and civilization. Factors such as harshness of climate, divine
punishment, or perverse education were invoked to account for both varieties. It
was a condition that was, generally speaking, redeemable by means of exposure to
the right manners, religion, and education.

Both Montesquieu’s and Burke’s views on race and colonialism were of this type.
Montesquieu, more explicitly than Burke, subscribed to the degeneracy theory
attributing differences in race to variations in climate. Burke’s attribution of differ-
ences had more to do with customs, manners, and cultural practices. While both
subscribed to the view that different races stood at different points on the scale of
civilization, neither supported, nor implicitly condoned the institution of slavery.
It was for both an abhorrence and an affront to humanity and humaneness. Like
Burke after him, Montesquieu had to acknowledge the existence, and persistence,
of slavery, and realized that its abolition was unlikely if merely advocated on
first principles and metaphysical theory. They both wanted first to regulate the
immoral trade, leading to its eventual abolition.

As an observer of variations in attributes, according to climatic change, the
subtlety and irony of some of Montesquieu’s observations are often lost, and even
taken as a defence of the institution (Fletcher 1933: 416). Since its first publication
in 1748 interpreters have been puzzled by the apparent lack of coherence and
consistency of The Spirit of the Laws. Montesquieu himself throughout the work
gives credence to the classic statement of the style of philosophizing embodying
what Leo Strauss in his Persecution and the Art of Writing described as exoteric
and esoteric doctrines. The exoteric doctrine is for the uninitiated, uncritical, and
unquestioning reader, upon which every society depends blindly to adhere to its
traditions and mores. The exoteric plan or doctrine is for philosophers prepared to
make the effort of deciphering the hidden plan (Strauss 1952: and Boucher 1985:
89-90). Montesquieu gives three reasons for presenting his philosophy in this
way. The first is to avoid the danger of censorship and persecution for presenting
unorthodox doctrines. The second is, he believed that all philosophy is to some
extent subversive of the foundations of decent societies in so far as it raises funda-
mental questions. It must therefore be done in a manner that is not immediately
discernible. The most important reason, however, was educative. The philosopher

in footnote 10 of the essay. Because travellers to exotic places have tended not to be philosophi-
cally minded, Rousseau suspects that they may have been blinded by their prejudices, and failed to
have recognized primitive or savage man. Had the likes of Montesquieu, Buffon, Diderot, Duclos,
d’Alembert, and Condillac travelled to exotic places with the intention of describing and observing
what they saw, as only they knew how, ‘I say that when such observers will affirm of an animal that
it is a man and of another that it is a beast, we will have to believe them’ (Rousseau 1978: 100). The
criterion that Rousseau offers to distinguish the human from the non-human is the ability to perfect
itself (Rousseau 1978: 98).
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should not preach a message, but instead try to stimulate the reader into retracing
the steps of the philosopher and rethinking for himself the problems and puzzles
that first stimulated the discussion (Pangle 1991: 345). Montesquieu claims to
derive his principles, not from prejudices, but from the nature of things themselves
(Montesquieu 1989: author’s Preface). His relationship to natural law and natural
rights theories is ambivalent. I take him here as a critic because, like Rousseau after
him, he denies some of the fundamental tenets of both. He believes that survival,
security, and procreation are basic natural laws that circumscribe the parameters
of human activity and morality. However, instead of relying on instinct, as animals
do, man is guided by a fragile, fallible, and often misguided intelligence. The
natural laws of which he speaks are prior to such notions as justice and equity,
because both presuppose society and intelligence. Even Hobbes’ state of nature
is too social a description of the pre-social condition for Montesquieu. It is,
for him, a terrifying and miserable existence, and even our deliverance from it
plunges us into continuous war because our inhibitions and fear of others are
eroded.

The immediacy of danger and the imminence of death quickly lead to the
development of reason which indicates to us certain precepts consistent with
security. The laws of reason, however, speak to us in very soft tones, and what
is audible above the noise and confusion are some minimal principles that appear
almost universal, principally that despotic government is against nature. They do
not tell us what forms of government are universally consistent with it, nor do
the laws of reason supply a criterion by which we can judge the legitimacy of
government, such as we find in Locke, for example, in the social contract, or the
principle of consent.

As with Burke, there is a substratum of human nature dictating certain needs,
layered on top of which is the civil social person who responds to these needs
differently and who is the product of the society, government, and the spirit
of the laws, which are all themselves influenced by the natural and historical
environments. Hence the considerable variation that his work demonstrates in
cultures, governments, and social practices.

Montesquieu begins book 15 of The Spirit of the Laws with a condemnation of
slavery, ‘It is not good by its nature; it is useful neither to the master nor to the
slave’ (Montesquieu 1989: book 15, chapt. I, p. 246). Montesquieu can find no
justification for slavery on any of the three main grounds that its supporters offer,
the Law of Nations, civil law, and natural right.

Against Aristotle’s second justification of slavery, that is the exchange of one’s
life for enslavement, Montesquieu argues that the Law of Nations condones the
right of killing the enemy only in cases of absolute necessity. If the enemy is taken
alive it is testimony to the fact that killing was not an absolute necessity. Without
such necessity the Law of Nations confers no right to kill. Montesquieu contends
that ‘Murdering in cold blood by soldiers after the heat of the action is condemned
by all the nations of the world’ (Montesquieu 1989: book 15, chapt. 2, p. 247). The
life of the captive, then, does not become the property of the captor to dispose of
as he sees fit.
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Slavery under civil law is simply an absurdity. The amount of money a free man
receives for selling himself into slavery, immediately becomes the property along
with himself of the person who purchased him. In other words, the seller receives
nothing, and the purchaser gives nothing, and hence there can be no contract.
If slavery by right of conquest cannot be sustained, and the sale of a free man
into slavery is an absurdity, the grounds for the offspring of those subjected to
such injustices being forced or sold into the same condition cannot be upheld by
natural law.

The slavery of one nation by another is not based on knowledge and reason,
which tends to make men gentle and more humane, but upon prejudice occa-
sioned by the scorn felt from differing customs. Montesquieu ironically main-
tains that it was differing customs, principally in eating different food, that was
abhorrent, and in the smoking tobacco and wearing beards of a different cut, that
gave the Spaniards the right to enslave the Americans. Montesquieu goes on to say
that if he had to defend the right to enslave Negroes he would do so by pointing
out that having exterminated the peoples of America, Europeans have to enslave
Negroes who are black from head to toe, have flat noses, and probably have no
souls, in order to clear the land to grow sugar at economical rates (Montesquieu
1989: book15, chapt. 5, p. 250).

Montesquieu welcomes the abolition of slavery in Europe, but acknowledges
that under political despotism, or as he calls it political slavery, it is understandable
how civil slavery came about, and in some places where political slavery is accom-
panied by a hot climate, which makes people lazy, slavery may even be a necessity.
On balance, however, he thinks that it is probably the laws that made men lazy,
and he finds it hard to imagine a climate on earth where freemen could not be
engaged to work. Nevertheless, however it is justified, ‘civil laws must seek to
remove, on the one hand, its abuses, and on the other, its dangers’ (Montesquieu
1989: book 15, chapt. 11, p. 254). The laws should regulate the feeding, clothing,
and well being of slaves to protect them from abuse (Montesquieu 1989: book 15,
chapt. 17, p. 259).

Among the abusers of slavery are Muslim states, in which the majority of the
nation exists ‘in order to serve the voluptuousness of the other’ (Montesquieu
1989: book 15, chapt. 12, p. 255). It is against reason, he argues, that the virtue and
honour of female slaves should be violated by their masters. The laws of modesty,
he claims, are a natural right that ought to be observed by all nations of the world,
because even where slavery does exist it should be for its utility and not for sexual
indulgence.

Following Grotius and Montesquieu, Burke believed that the colonization of
a country, by conquest or consent, did not confer a right to impose arbitrary
rule. Colonies were under the tutelage of the mother country, and should be
encouraged to grow and mature into the best that its traditions intimate. He
acknowledged that each nation has a character peculiar to itself, and that it should
be respected in all of England’s dealings with it. Even in the governance of colonies
every effort should be made to adhere to the time-honoured traditions either of
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the colonizers, as was the case in America, who could justifiably claim the rights of
Englishmen, or of both the colonizers and the indigenous peoples, as in the case
of India. In both cases there is the additional consideration of universal principles,
arrived at through experience rather than abstract reasoning.

There could be no question in Burke’s mind of trying to impose a uniform
system of government over an empire. Government is a practical matter designed
to further the happiness of humanity. It is not meant to gratify the visionary
schemes of politicians in their symmetry and uniformity. ‘I never was, Burke
argued, ‘wild enough to conceive, that one method would serve for the whole’
of the empire (Burke 1907: vol ii. 272). Even though Burke valued the dignity
and spirit of nations, he was, then, not averse to empire as long as the ruling
country took due heed of the spirit of the people over whom it ruled and was
faithful to their traditions and mindful of allowing them a degree of relative
autonomy.

In its relationship with India, Great Britain had entered into a virtual Act of
Union and was bound to promote the common good of the Indian people by
preserving the rights, laws, and liberties which their natural original sovereign
would have supported. In practice, India was subject to the tyranny of the East
India Company, which ‘in Asia is a state in the disguise of a merchant. Its whole
service is a system of public offices in the disguise of a counting-house’ (Burke
1987: vol. ii. 23). As early as 1783 Burke highlighted the gross injustices perpe-
trated in India in the name of the British state (Burke 1999a: vol. iv. 124).

Burke was a firm believer in a benevolent form of colonialism in which the
colonizer had a duty to assist those peoples in its charge to attain political and
social maturation. It was a duty that extended to the emancipation of slaves.
As in everything, including his definition of beauty, there should be no sharp
sudden change in direction. It was not something that could be brought about
by the application of abstract principles. It was to be a gradual process in which
the welfare of the slave as well as the interests of the owners and traders, both
black and white, were to be accommodated. Burke wrote his ‘Sketch of the Negro
Code’ in 1780 (Burke 1999b), some seven years before the foundation of the Abo-
lition Society in England by William Wilberforce and Thomas Clarkson. Matters
in America, however, distracted both him and his Parliamentary colleagues for
almost a decade. He returned to the question in 1788 when he argued strongly
that the trade should be totally abolished. He recognized, nevertheless, that this
was unlikely and advocated regulation.

In a