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CHAPTER 1

INTRODUCTION

In THE UNITED STATES TODAY, if one asked the person on the street what the cen-
tral meaning of citizenship is, many might respond it is the right to vote. This is
a concept that starts rather early in our life—look, for example, at the US govern-
ment website about the basics of government for various ages of children. “Ben’s
[Franklin’s] Guide to U.S. Government for Kids” explains that many different people
live in the United States, but that those who are not “citizens” “have some of the
same freedoms and legal rights as U.S. citizens, but they cannot vote in elections.”
Yet, there are still cases of citizens who want to vote, but whom the laws seem to have
left behind. A man named Stephen L. wrote in a court brief:

My name is Stephen. I am 20 years old. I am an American citizen. I also have a dis-
ability. Earlier this year, I was at risk of losing the right to vote. Just because I have a
disability. With help from Dr. Nora Baladerian and attorney Tom Coleman, I was able
to keep the right to vote. But other people with disabilities were not so lucky. They
had their right to vote taken away by judges in the Los Angeles Superior Court. I hope
that Attorney General Eric Holder makes the judges give the right to vote back to these
Americans. Mr. Holder, if you read or learn about my statement, I am asking you to
please help people with disabilities keep our right to vote. We want to participate in our
democracy, not be excluded.?

In the summer of 2014, nearly 100 individuals under “limited conservatorships”
(a form of adult guardianship) filed a federal lawsuit asking that their legal ability
to vote not be blocked automatically when a judge places them under guardianship
and/or they can’t complete their own voter registration. The plaintiffs charge that
is the same as a literacy test for voting.? It may seem easy for some to dismiss the
example here—it’s not anything like broad classes of individuals—women or African
Americans or those aged 18-20 who long lacked suffrage in this country—but who
should judge who can vote and who can’t?

Perhaps some might argue that only those who are well informed and completely
cognitively able should vote. But then who should decide who is cognitively able?
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Determining voting eligibility and administering elections is a state responsibil-
ity. But what about cases where a person—such as Anna Nick—is cognitively able
to vote, and probably more qualified to vote than many other US citizens? She is
an elder of her Native American tribe in Alaska and had at one point had served as
a pollworker. Because of the educational system in Alaska, Nick only had through
a fifth-grade education. She is classified as a “limited English proficiency” (LEP)
individual—for example, a ballot measure calling for English-only elections may be
very confusing to her, causing her to vote (or not) in a way inconsistent with her
self-interest. As a result, she was one of many LEP plaintiffs living near her in a law-
suit filed under the national Voting Rights Act against state election officials. The
VRA was amended in 1975 to protect language minorities’ ability to vote. The plain-
tiffs asked for election materials and translations in their native language. The state
of Alaska settled the lawsuit. All in all, it took the federal government VRA to ensure
Anna NicK’s ability to vote as she wished.*

For the most part, we hold the voting piece of our citizenship very dear. People
have fought and died for the right. Court cases are fought not just on obtaining
the individual “right” to vote, but also to prevent our votes from being diluted or
cancelled out. By 2014, some state officials vowed to protect this vote requiring
“satisfactory evidence of United States citizenship” in order for new registrants to
vote, as in the case of the state of Kansas.” The Kansas Secretary of State’s website
declares: “Elections are the cornerstone of democracy, and we are committed to pro-
tecting the sanctity of the democratic process.” Clearly, the value of self-governance
runs strong in those in this country, even though arguably, for the most part, our
country is not “a democracy”—our country is a republic wherein we elect our repre-
sentatives who make most formal decisions. Perhaps some might be more comfort-
able with calling the United States a representative democracy with constitutional
limits! Nevertheless, the Constitution of the United States, our founding document,
does not even directly articulate a right to vote.®

Some citizens in this country cannot or do not vote in elections; many argue it is
not “rational” to bother with voting. Still others continue to fight despite the idea
that it appears that most everyone now shares that “right”—not simply just in the
form of arguing that proof of citizenship or requiring government-issued picture
identification to vote potentially disenfranchises voters. As noted earlier, in July
2014, the Disability and Abuse Project of Spectrum Institute filed a lawsuit against
the state of California as a result of a complex set of laws that essentially outlined that
those who were living under guardianship lost their right to vote. “Stephen” wanted
to vote and have a say in governance. Under what circumstances should someone
with arguably diminished mental capacity be able to vote?

The bottom line is that rules matter. Way too much ink has been spilled discussing
the infamous 2000 election, but however trite the statement might be, the 2000 elec-
tion caused citizens and policymakers alike to see that the rules governing the complex
administrative process of elections can vitally affect what many view as the heart of
citizenship and what it means to be an American. However, it is not just the formal
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laws that are on the books, but also the informal values and norms that affect our
ability to vote. Political scientist B. Guy Peters writes that

an institution is created when a formal structure has meaning for the members, and
when those members begin to believe that the structure is something more than a
means to an end. The institution will, therefore, be able to motivate the members—
through its logic of appropriateness—to a greater extent than would a simple, mechani-
cal organization.

(2012: 35)

Our election system is an institution whose stability is guarded not just by formal
rules about structure and ability to vote, but also by a complex system of norms and
values about the purpose of the “system” and our role in it. Individuals living in this
country basically make an implicit daily choice—to live with the form of govern-
ment and not rebel and, for the most part, live with the laws created by those elected
to government. Most value our “membership” in democracy. The institutions—
comprising both the formal and informal rules and structures—thus shape our vote
choices and thus our very ability to change the institution. The institution governs
whether Stephen can vote and whether he should have the right to vote.

Hence, this book is called Institutions and the Right to Vote. The key point is to
understand that we are talking about a framework of rules created when 13 colo-
nies declared independence and when the federal constitution was first written
(well, perhaps more aptly, rewritten). There is an institution nested inside the struc-
ture, which enables the continued existence of the framework of rules known as
our government. In other words, we arguably have an institution within an institu-
tion (rather than differing levels of rules nested within each other—see for example,
Ostrom, 1990: 50-55). Using the establishment of the United States of America as
the basis, the institution of elections enables the peaceful transfer of power over time.

Although the institution of elections is largely stable, the rules, to some extent,
continue to be developed today. This book is not necessarily about why an institution
changes over time per se, but the reader should observe that the struggle for power
comes up over and over again when documenting how the institution has changed.
The framework of rules outlined how the institution would be set up, accounted
for an official allocation of resources and power, and specified how individual citi-
zens would participate. Yet, the US Constitution did not specify who could vote,
but rather, left that to the states, saying, “The Times, Places and Manner of hold-
ing Elections for Senators and Representatives, shall be prescribed in each State by
the Legislature thereof; but the Congress may at any time by law make or alter such
Regulations, except as to the Places of chusing Senators.” (United States Constitution,
Article I, Section 4). In other words, the founders left the power of elections with the
states. However, part of institutional change has been the passage of constitutional
amendments to ensure that certain groups had the right to vote and the passage of
laws to enforce the amendments (various parts of the Voting Rights Act). This history
has both constrained and enabled groups where voting is concerned.
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An important early scholar of the effect of such institutions on voter turnout,
political scientist Jerrold D. Rusk, wrote in 1970 about the history of the use of
the Australian system of voting—also known as the “Australian ballot” (introduced
in the United States the late 1870s) and its effects on turnout and split-ticket vot-
ing in order to make a bigger point about the effects of “institutions” on voting.
The Australian ballot changes made printing ballots a government responsibility,
not a political party one. Not only that, the ballots listed the candidates of all qual-
ifying political parties rather than just the one that happened to print the ballots.
Finally, the voter cast the ballot in private. Rusk defined “institutional properties”
as follows:

By “institutional properties” are meant those laws, customs, and norms that define and
regulate the broader entity known as the electoral system. Such things as registration
requirements, electoral qualification laws, voting systems (e.g., plurality, proportional
representation systems), ballot and voting machine arrangements, and the like are the
framework of the system. Introduction of new properties or changes in existing ones
affect the voting setting and, in turn, the behavior and attitudes of people.

(Rusk, 1970: 1237-1238)

Close to 50 years after these words were written, voters take for granted many of the
electoral laws and customs, including the secret ballot published by a government
rather than a political party. Dr. Rusk’s point was that the rules written on a paper
somewhere in a government archive affect our political behavior in the same way that
attitudes such as partisanship do. The thesis of this book agrees with Rusk.

As our system of voting—the institution of elections—has grown and aged, the
institution has changed and norms and expectations have grown up around the insti-
tution that shape and constrain our political behavior. When written rules (laws)
change, then behavior, as well as norms (unwritten rules) surrounding the institu-
tions, may change. Dr. Rusk examined how reforms in ballot secrecy and format
changed choices surrounding partisan voting and split-ticket voting between 1876
and 1908.

The presence of a secret vote gave further notice that the prevailing norms of the parti-
san world were capable of being broken at the polling station. In fact, the new system
encouraged different norms more compatible with the changing milieu. Split ticket vot-
ing was on the rise because the opportunity clearly existed to be used. This did not
mean that electorates immediately registered large split ticket tendencies overnight; vot-
ers had to adjust to the new ballot instrument and the new norms that the changing
milieu created. Old habits had to be modified or broken to adjust to the new situation-
habits that had been in existence for a long time.

(Rusk, 1970: 1223)

In other words, the institution defines how we (as citizens) interact and make
changes to the institution—but the institution constrains and shapes our ability to
do so.
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Institutions and the Right to Vore is about the interaction of the legal systems and
the constraints over voting the laws create; however, unwritten rules or norms also
govern our behavior within the institution of elections. A major theme here is how
the institutions of democracy relate to the individual behavior within the institution.
Political scientist B. Guy Peters explains various aspects of new institutional theory in
the field of political science. He notes that “... there must be a mechanism through
which the institution shapes the behavior of individuals, and there must be a mecha-
nism through which individuals are able to form and reform institutions” (page 38).
Thus, the central question is how have institutions shaped and constrained individ-
ual behavior, and how have individuals shaped and constrained institutions? Further,
how do actors within the system operate within the system of rules in order to take
advantage of the rules? American democracy, in its fits and starts of “rule by the people,”
is an excellent example of an institution wherein these processes operate. Thus, this
book will outline various aspects of the formal, written “institution,” including how
elections are governed, descriptions of the history of the institutions that govern elec-
tions, and the development of the “right” to vote. This book will also discuss “infor-
mal” rules such as the norms of civic cooperation or feelings of duty regarding our
vote. Why do some individuals choose not to take advantage of the ability to vote
that they have? Who is still fighting for the right? Why do we call voting “a right” or
a “privilege” ... or both? The next section explains why formal and informal rules are
so important.

THE PURPOSE OF VOTING AND ELECTIONS

There are many reasons one might hold an election, but ultimately, elections are
about the legitimate (and hopefully peaceful) transfer of power. Elections allow us to
aggregate the interests of citizens (who are eligible)” to have a say in the continuation
or transfer of power. The vote is an act of communications, and the structure we use
for that purpose is a system consisting of a vast, hyperdecentralized architecture of
individuals who implement election law. The communication system includes polling
places on Election Day (or in the case of early and absentee voting, the system allow-
ing for the transfer of the ballot to the potential voter and back to a central counting
location) and the counting mechanism for those ballots, as well as security protocols
to enable that preference in the voter’s mind to be, hopefully, accurately communi-
cated in such a way so as to translate votes into representation.® We translate those
votes using formal rules and formulas laid out in the US Constitution, federal and
state law, and sometimes local law. (We have rules to, as many political scientists have
said, “translate votes into seats.”) The communication system includes a large vol-
unteer force with relatively little training. The communication system requires some
sort of positive step on the part of the communicator to enter into communication—
he or she must determine how to register to communicate and how to maintain that
registration; the communicator must get to the place wherein he or she will trans-
fer his or her preference to those in charge of aggregating the interests of the demo-
cratic community. He or she must leave the mode of communication at one of those
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locations and hope that it makes its way through to a “place” where it might be
added to others so there may be an election result.

Any individual communicator (or noncommunicator) should theoretically believe
the results of the aggregation procedure are binding. That is, even if the citizen
does not believe in the specific outputs the system is producing at some time, the
citizen will still believe the outputs produced by the system are binding (Easton,
1965: 258).” Perception that an institution is “legitimate” is vital to the survival of
any social compact—the US government included. If people do not believe in the
legitimacy of decisions, we will not have a peaceful transfer of power.

Yale University professor Tom Tyler’s research gives us a reason to expect that if
elections run “fairly,” then people will obey the law and our social compact that is the
US government will continue to operate. Before discussing his argument, it is worth
noting that complying with government and living under the laws of the country is
simply a macro-level example of obeying the law on a daily basis. (In other words, we
do not live in utter chaos because we respect laws concerning property rights, taxes,
traffic, etc. We may not like some of the laws and even not obey some laws, but in
general terms, our government stands as a large-level example of obeying the law.) He
argues that procedural justice is an important reason why people obey the law. But it
is not just that elections are fair; it is also that we have normative expectations about
behavior in our society. He writes in Why People Obey the Law,

[t]he key implication of the Chicago study is that normative issues matter. People obey
the law because they believe that it is proper to do so, they react to their experiences by
reevaluating their justice or injustice, and in evaluating the justice of their experiences
they consider factors unrelated to outcome, such as whether they have had a chance to
state their case and been treated with dignity and respect. On all these levels people’s
normative attitudes matter, influencing what they think and do.

(page 178)

Tyler asserts that citizens comply with laws because they believe in the legitimacy of
the government to create the laws.! One’s personal morality matters as well. However,
Tyler’s research also shows that individuals may be influenced by social expectations for
behavior—norms that dictate whether someone will comply with the law. He writes,

Given that the regulation of behavior through social control is inefficient and may not
be effective enough to allow a complex democratic society to survive, it is encouraging
that social theorists have recognized other potential bases for securing public compli-
ance with the law. Two such bases are commonly noted: social relations (friends, family,
and peers) and normative values. Concerns about social relations reflect the influence of
other people’s judgments; normative values [reflect] a person’s own ethical views.

(page 23)

Thus, in analyzing the institution of elections, one must not just analyze the writ-
ten rules governing elections, but also the unwritten rules that have their basis in our
country’s history and philosophy.
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THE RIGHT TO VOTE AS INDIVIDUAL ACT AND
COMMUNITY RIGHT

This book is about the right to vote, something that most individuals reading this
probably think is really straightforward, but it is not. In fact, the purposes of elec-
tions mentioned earlier are essentially about the right to vote, but are primarily cen-
tral to one particular conception of the right to vote. The idea of the legitimacy of
the government to continue ruling and the peaceful transfer of power are structural
goals—all citizens living under this social compact have an interest in such things
that make for a healthy democracy: participation in elections, choice (competitive
elections), and the acceptance of the transfer of power (legitimacy). What the idea
of legitimacy suggests, however, is that the “right to vote” is structural in a sense,
in that it benefits the community. Yet, the conception of the right to vote being an
individual right fits how most Americans view it. Consider the interaction between
the structural view and the individual view. Within legal scholarship, another view
of “the right” has developed. Legal scholar Richard H. Pildes argues that when law
protects an “individual” right, the law is protecting society more generally. He writes,

[t]hat is because rights are better understood as means of realizing certain collective
interests; their content is necessarily defined with reference to those interests. Rights
do protect the interests of individual right claimants, but not only these interests. An
intended and justifying consequence of rights is that through protecting the interests of
specific plaintiffs, rights also realize the interests of others, including the construction
of a political culture with a specific kind of character. In other words, the justification
for many constitutional rights cannot be reduced to the atomistic interest of the right
holder alone.

(1998: 731)

Thus, put more simply, he would argue that when the courts make a decision about
voting rights, the courts should consider rights as ones that advance collective interests,
including stability and legitimacy of the government and the electoral institution embed-
ded within the country. The “right” to vote, Pildes has argued, protects a variety of inter-
ests, including the individual and the individual’s interest in a group.11 Institutional
theory gets to the heart of what it means to be a collective. Institutions comprise indi-
viduals, who together make something bigger than the individuals themselves.

Contrast this view with the idea that rights inhere within the individual. This
should seem familiar; the idea of “one person, one vote” is often expressed in popular
rhetoric.!? As an American citizen of voting age, a person has the right to a say in
what government does. By including the individual in voting, society “includes them
in a circle of full and equal citizens. The harm of disenfranchisement thus cannot
be reduced to its impact on election outcomes” (Fishkin, 2011: 1296). The ability
to vote is an issue of human dignity and autonomy. Voting is also a way in which
Americans express their membership in this country—it has expressive benefits.
Similarly, legal scholars argue, it is an expressive harm when a person is denied the
ability to vote.
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Legal scholar James Fishkin sums up the argument in terms of the require-
ments for “full and equal citizenship,” which are both written (e.g., the Fifteenth
Amendment) and unwritten (individuals having to pass a literacy test in order to
vote may be formally written as a requirement, which did in effect exclude African
Americans from voting, which is unwritten). Fishkin writes, “[a] would-be voter
could even be rendered something less than a full and equal citizen without her
knowledge—for example, if election officials appear to allow her to cast a ballot,
but as soon as her back is turned, secretly discard the ballot instead of aggregating
it together with the others” (page 1337) In the so-called “first generation” of voting
rights cases, courts decided many cases because individuals did not have the fran-
chise. The right to vote was often denied due to the structure of the formally written
institutions.

Return to the example of Stephen that I related at the beginning of the chapter.
Under the individual view of the right to vote, Stephen should be accorded the dig-
nity of making his choice, even if he has relatively diminished mental capacity. He is
a part of a group fighting in court to rid the state of California of the blanket injunc-
tion that those who have guardians lose their right to vote.

So what this question has meant in effect is not just whether certain groups are
able to vote (through, say, the Fifteenth Amendment), but also are able to elect a rep-
resentative of their choice? Or, do electoral structures make it difficult, if not impos-
sible, to do so? The idea of structuralism apparently had its growth in legal scholarship
during the period of time in which most of the voting rights cases were structural in
nature, which would include whether a city elected members on an at-large basis or
via districts, which tend to influence the ability of minority groups to elect a repre-
sentative of “their choice”; gerrymandering, which affected whether or not certain
representatives, particularly minorities, were elected; and other issues, such as ballot
access and campaign finance (Fishkin, 2011: 1289). As a result, the courts began to
weigh the rights questions in bigger terms than simple individual rights. The question
for contemporary election observers is: Should the right to vote be considered from
a structural perspective or from an individual perspective? This idea will come up in
later chapters in the discussion of voter fraud and particular types of elections (that is,
differing ways of aggregating votes than simply “one person one vote”).

CONCLUSION AND MOVING FORWARD

Scholars have been repeating this for at least the past 15 years, but Americans were
surprised when the 2000 election revealed the true extent of the unwieldiness of
US elections. Most Americans probably did not think much more about “the insti-
tution” except for the most high profile of factors in the system. Political scientist
Jack Dennis wrote an article in the American Political Science Review in 1970 called
“Support for the Institution of Elections by the Mass Public.” In it he examined
beliefs about core democratic principles, such as whether voting is a civic duty; but in
terms of the process, he focused on campaigns and political parties—which are a part
of the process, but not the whole thing.'?
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This book cannot encompass the “whole institution” either. However, the 2000
election established the idea that elections are an administrative process, created by
the Constitution and by statutes and codes in all 50 states and US territories. The pro-
cess included millions of volunteers, and the process was surprisingly different in all
the states, and even in all the local election jurisdictions. A “volunteer army” had the
discretion to implement your ability to vote. Yet, your ability to vote was affected not
only by those volunteers, but also by the physical mechanism by which you cast your
vote (did you use an electronic machine resembling an ATM, a 900-pound behemoth,
a piece of paper, or a computer punch card?). A complex system of rules—both writ-
ten and unwritten—governs the process. Relationships among levels of government,
or even types of government on the local level, affect whether you are able to cast your
vote, or whether individuals like you can cast their votes, and whether your group is
represented. Every bit of the administrative process shapes whether or not the individ-
ual has a right to vote, from the biggest (the US Constitution) to the smallest (a hang-
ing chad or, perhaps, Aunt Martha, the 100+ pound pollworker). The legal framework
matters; but how the legal framework is created in the first place and how it affects the
voter are affected by informal institutions, which include many of the factors related
in this chapter and discussed throughout this book.

Almost 50 years of political science have provided excellent evidence that institu-
tions have strong effects on turnout and other forms of political behavior (see for
example, Wolfinger and Rosenstone, 1980; more recently see Leighley and Nagler,
2014). Earlier eras of scholars may very well have clashed over the relative effects of
institutions and behavioral factors in determining political behavior (see Rusk, 1974,
etc.). Not only do scholars now know that institutions in terms of legal structures
do affect behavior, but we also know that informal rules are key to the maintenance
and survival of institutions and that individuals and institutions interact. As political
scientist Cox and historian Kousser note,

In any era of institutional and behavioral instability, an explanation which treats as
exogenous the behavioral causes of institutional changes or fails to trace the effects of
such changes on the behavior of all actors—not just voters, but also politicians—cannot
be comprehensive, but it is likely to be misleading.

(1981: 662)

In other words, the change within institutions shapes behavior, which in turn shapes
institutions. We can learn much by observing election institutions, in all their glory,
and all their administrative everyday-ness.

This book will not examine which institutions of democracy perform “best” in
terms of citizen satisfaction, or in terms of policy preferences, or even if “democ-
racy works” (see, for example, Lijphart, 1999; Thomassen, 2014). However, one
must understand that what we learn about the institution of elections is fundamen-
tal to the understanding of power, most particularly, the idea of “mobilization of
bias” (Bachrach and Baratz, 1962; Schattschneider, 1960). Political scientists Peter
Bachrach and Morton S. Baratz argue that the study of the power requires not just
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the study of decisions, but also the values, norms, and rules that help maintain power
for those who have it. They write,

can the researcher overlook the chance that some person or association could limit deci-
sion-making to relatively non-controversial matters, by influencing community values
and political procedures and rituals, notwithstanding that there are in the community
serious but latent power conflicts?

(page 949)

Once a scholar has analyzed the values, procedures, and rituals, the scholar may pro-
ceed to understanding “which persons or groups, if any, gain from the existing bias
and which, if any, are handicapped by it” (page 952). Thus, we begin to study the
institutions, formal and informal, that maintain power, as well as how they have
changed over time.

When I first started conducting research on ballot design, my co-author and I sub-
mitted some of our scholarship to one major political science journal—one big cri-
tique was that it was “not political science.” It is relatively rare for a political scientist
to say that these days, and some of my esteemed colleagues have made great strides in
articulating why ballot design is key. Political scientists Paul S. Herrnson, Michael J.
Hanmer, and Richard G. Niemi (2012: 716) wrote:

Ballots constitute a front line of study for a number of reasons. First, the ballot is the
means through which voters register their intentions, and it is the dominant feature
voters observe once they begin the voting process. Symbolically, it is more meaningful.
As Beard pointed out a century ago: “The point of contact between the average voter
and his government is the ballot ... 7 (1909, 590). Second, varieties of ballot layouts,
options, and tasks routinely affect the number of votes cast (undervoting), the expres-
sion of voter attitudes (initiatives), and the relative advantage to candidates and parties
(candidate order, straight-party options).

Their scholarship and that of many others is critical to understanding the proper func-
tioning of our democratic system. [ustitutions and the Right to Vote will show that ballots
are only one piece of a larger system—an institution of elections that is large, complex,
and even in graphic design elements, political, and deserving of scholarly study.
Scholars have called states the “laboratories of democracy,” and indeed, in the
case of elections, some states will innovate programs and the programs will diffuse
throughout other states (for example, Hale and McNeal, 2010). This “laboratory”
nature of policy in the United States is “good” in that it allows scholars to analyze
the programs; given differences in programs and differences in populations served
by programs, what are the outcomes? How can we improve policy? The reader will
observe quickly herein that not just states, but also localities and precincts, are some-
times very different, providing variation scholars need to study and therefore improve
elections. A social scientist might say that the variation within levels of administra-
tion of the electoral institution improve “leverage” over problems in democracy,
in particular, the nuts and bolts of election administration. Gary King, Robert O.
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Keohane, and Sidney Verba (1994) provide research design guidelines for testing the-
ory. They argue, “The more evidence we can find in varied contexts, the more pow-
erful our explanation becomes and the more confidence we and others should have
in our conclusions” (page 30). We gain leverage on theory by examining as many
observable implications of theory as possible. In this context of this book, I propose
theory that can help us understand many aspects of election administration, explore
observable implications, and suggest further hypotheses to increase our confidence in
the theory. But I have practical goals as well. Understanding the idea that those indi-
viduals who work in the local precinct have “roles”—both defined by the institution
and defined by their own perceptions—is key to understanding how local officials
can govern elections.

Overall, my goal with this book is to show that the election institution—the types
of laws we make and the ways in which we as Americans act within that institution—
affects our right to vote. A variety of individuals have roles to play within the system,
from state chief election officers to the local precinct worker who checks in a voter.
These roles are defined by the system, but the person within the role also defines it
(Searing, 1991). The institution affects your right to vote. Formal rules affect your
right to vote. Informal rules affect your right to vote. Norms and values within the
system affect your right to vote. All in all, however, actors within the institution may
attempt to change the formal or informal rules to gain power. Throughout this book,
I challenge you to consider what the right to vote is. What does that really mean?

I have studied election administration for many years, considering such mun-
dane issues as whether ballot design or differing types of voting equipment make it
easy or hard for a voter to express his or her preference (Knack and Kropf, 2003;
Kimball and Kropf, 2005). Isn't that about voting rights? I have studied local elec-
tion officials and implementation of election laws, such as failsafe voting (provisional
voting) (Kimball, Kropf, and Battles, 2006; Kropf, Vercellotti, and Kimball, 2013).
I have studied how early voting may change the composition of the electorate, given
competitive campaigning (Kropf, Parry, Barth, and Jones, 2008) and following the
2008 Obama victory (Kropf, 2012, 2013). I have also studied how social pressure
affects a person’s incentive to vote or give to organizations such as public broadcasting
(Knack and Kropf, 1998; Kropf and Knack, 2003; Kropf, 2009). In my public policy
studies I have read the scholarship of political scientist Elinor Ostrom and her many
collaborators; I have studied the work of rational-choice sociologist James Coleman
(1988, 1990). However, it was not until I taught a PhD-level theory course that
I realized that election administration is new institutionalism.!* Big theory perhaps,
but I argue the theory makes scholars think about voting rights in differing ways, not
just as legal barriers. I also argue the theory encourages us to consider how norms and
expectations (including normative expectations for the jobs local officials do in elec-
tions) shape the implementation of election law, from voter turnout to the decisions
made by precinct workers to the official heading up that local election authority.
Interactions with precinct workers shape voter confidence (Hall, Monson, Patterson,
2009), but those precinct workers have a vision of what their role in the election is,
which theoretically is shaped by the institution of elections, including both formal
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and informal rules. However, at its heart, this book is about election administration
and thinking about ways to study it.

THE BOOK OUTLINE

In order to describe the institution and its effects, I first analyze some of the unwrit-
ten rules of elections—our widely shared understandings or informal rules. Chapter 2
illustrates some of the many values and norms that US citizens hold concerning
the electoral institution. However, even with these informal rules for which there is
“shared understanding,” one must be aware that there is variation all over the country
in terms of how strongly we hold these values and expectations. As a result, scholars
have leverage in our studies of their effects on the operation of the institution.

Chapters 3 and 4 delve into the formal rules of the US institution of elections.
I argue that these rules are best understood by thinking about a pyramid; voters form
the basis of the pyramid. Voters vote in precincts, central locations, or their own
homes, or even places in which they are stationed overseas. Local laws govern pre-
cincts and polling places, but county and town election officials cannot be at every
polling place. The chief pollworker in a precinct is the final arbiter of rulers, and she
or he is the face of the government whom most everyone who votes must face. This
immense variation gives us leverage when studying questions about election admin-
istration because we can make many observations at once; for example, a volunteer
army of precinct workers governs elections—they are really street-level bureaucrats
because these volunteers represent the government to the Americans who choose to
vote (Alvarez and Hall, 2006). Yet, scholars can and should study the jurisdictions
at different points in time. Over the localities are systems of state laws. The pyramid
grows smaller as one moves toward the top.

Thus, Chapter 4 shows the “top” of the pyramid—so illustrated because the num-
ber of federal laws governing elections is relatively small compared with the number
of state and local laws governing elections, even though the US Supreme Court has
had quite a bit to say about elections in our country. Generally speaking, the US gov-
ernment has worked to provide access to elections—what we might say is protecting
the “right” to vote. Scholars obtain leverage in order to understand the federal laws
by studying those laws over time.

Thus, Chapter 5 examines three case studies of voting history in the United States.
Historians and scholars of American political development certainly spend much more
time studying the history of the United States, but in examining their insights, one can
see rather strong evidence that decisions about who “is allowed” to vote often seem to
be determined by political considerations of one group or another gaining power. These
are important lessons we learn by taking a careful view of history and not an idealistic
one. Harvard historian Alexander Keyssar provides intellectual inspiration for the his-
tory chapters here, but so, too, do numerous historians who have examined how US
democracy has grown and changed over time. A key theme in Chapter 5 reflects one of
the main lessons from Keyssar: the right to vote is neither linear (developing over time
in a straightforward manner) nor is the right to vote universal.
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This research then takes a small turn to some of the individual actors involved in
the system in Chapter 6. As noted previously, the basis for the electoral institution is
the voter. As such, a discussion of the electoral institution must also include a review
of the key reasons why individuals choose to vote at all. Certainly, entire books, or
even entire careers, are devoted to various theories explaining voter turnout, but this
chapter briefly covers economic, psychological, and sociological theories explaining
turnout and, I hope, shows the value of interdisciplinary research. All these themes
are arguably part and parcel of the new institutionalism theory.

I am especially conscious of developing the idea of voter motivations because
Chapter 7 shows that it is not just formal rules that matter to outcomes, but also
voter motivations. Chapter 7 shows where and when individuals can vote. In particu-
lar, a great deal of scholarship recently has examined early voting, vote centers, and
voting by mail. Furthermore, cost cutting in election administration has meant con-
solidation of precincts. Given our norms and values surrounding the electoral institu-
tions, what are the long-term implications of these location changes? This chapter
shows how formal and informal rules interact.

Chapters 8 asserts that the right to vote is not a straightforward concept. This
chapter considers the voter in the voting booth. Presumably, that voter has won the
right to vote. Yet by utilizing a paper ballot (by mail or in person) or voting on a
machine, the voter may lose the right to vote and not even know it. By utilizing a
failsafe (provisional ballot), a voter who may otherwise lose the right to vote may gain
it, but also may not. This chapter explores some of the trade-offs policymakers must
make to make voting as available and usable as possible.

There are still other conceptions of the right to vote—considering it a structural,
as opposed to an individual, right is a key part of court precedent and legal scholar-
ship. Part of the ideas generated by the structural view is that policymakers also con-
sider whether or not a voter can elect the representative of his or her choice. Once
that person is in office, is that person really a representative? Chapter 9 considers
this idea while discussing redistricting and gerrymandering. Some policymakers and
advocates would like to use “value-free” methods of districting (e.g., computers), but
as with voting equipment, somebody must make decisions to purchase and program
these devices, and such decisions are not value free.

Chapter 10 concludes by asking the following questions: Where does the right to
vote stand today? What does it all mean? What are some possible arenas for future
study? As I outline election administration issues to you, I hope you find it as inter-
esting as I do. There is a lot beyond the ballot that voters don’t think about. I want
you to think.



CHAPTER 2

INSTITUTIONS AND THE
NORMS THAT HELP
MAINTAIN STABILITY

USUALLY WHEN THERE IS AN ELECTION, local and state newspapers also have an edito-
rial encouraging citizens to vote. One does not always receive a tangible reward for
voting, but reporter Tina Reed wrote in the Annapolis, Maryland newspaper, The
Capital: “A ballot-full of businesses want to capitalize on election night by offer-
ing dirty martinis, Obama cookies and free bagels with your ‘I voted’ sticker.”! Yes!
Citizens could demonstrate patriotism by showing the ever-present “I voted” sticker
and earning a dirty martini. Even the “Brat Man” wants to reward the voter with
$1 off any menu item if the person voted in the primary.? We don’t always get a
reward like Wisconsin bratwurst when we do something of which others approve.
But Americans do a lot to be accepted by others, especially those whose opinions they
value—or maybe whoever will just give one a snack as a reward. Peer pressure appears
to work for all kinds of social outcomes, good and bad.?

In fact, a group of political science scholars have a long-running research program
trying to determine why people do and do not vote; the scholars find that social pres-
sure to conform to norms of civic duty is an important part of the decision to vote.
Political scientists Alan S. Gerber, Gregory A. Huber, David Doherty, and Conor M.
Dowling (2015) show most recently that political participation such as voting does
affect how others judge an individual (although about as much as they might judge
someone who recycles or returns library books in a timely manner). Their research
shows that people will also reward norm-consistent behavior and sanction those who
do not take part in it.4

Why is it important to consider the importance of societal norms in the context of
this book? In Chapter 1, I begin to develop the argument that the electoral system is
an institution. However, in order to “be” an institution, the system must have a logic
of appropriateness. This chapter will serve to show that there are a number of unwrit-
ten rules that underlie the stability of our institution of elections, specifically, and
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the government more broadly. Institutions comprise formal rules that are often (but
not always) written down; however, institutions also comprise norms—expectations
for behavior and beliefs shared when one is a part of the institution (Ostrom, 1990).
Political scientist B. Guy Peters writes of the vital role these unwritten rules play that
creates both conscious and unconscious choices on the part of Americans.

Normative compliance, therefore, is central to the function of institutions from this
theoretical perspective. The source of compliance then is derived from a normative
commitment to the institution and its purposes. It may also, however, become habitual-
ized and routinized so that conscious commitment and conscious decision-making are
minimized. Individuals continue to respond in the ways expected, and needed, by the
institution because they have become accustomed to doing so, and the various norma-
tive stances, as well as myths and stories associated, with the institution help to reinforce
that routinization.

(Peters, pages 41-42)

This chapter will show several key examples of the norms and values that under-
gird the institution of elections: voting is a privilege, voting is the duty of a citizen,
our choices are our own—they are secret, elections are necessary because they are, and
voting and elections have almost a religious symbolism today. Although these particu-
lar norms seem positive, some values and norms are not positive—our country has a
history of voting discrimination. Further, although there is seemingly broad support
for the right to vote, it is relatively easy for a person to abandon that perspective when
presented with specific circumstances. Support for the right to vote depends on how
one frames that right (see, for example, Chong and Druckman, 2007).

How Do NORMS OPERATE?

Individuals may be accustomed to following norms, but rational-choice sociologist
James Coleman in his 1990 book Foundations of Social Theory argued for the addi-
tion of another layer to this idea. He argues that norms are a system-level construct
wherein the right to control an action is necessarily held, not by the individual tak-
ing the action, but is a socially defined right. Those people around an individual can
and do control behavior through sanctions—that is, following a norm produces a
positive sanction; failing to follow a norm could produce negative sanctions. That
is, even if individuals do not internalize civic norms, they may nonetheless comply
with them or believe in them if other individuals apply positive or negative sanctions
for conforming with or violating norms. As such, enforcement of norms depends on
repeated social interactions with others whose opinion one values. For example, one
may have repeated social interactions with one’s neighbors, or one may have repeated
social interactions with one’s church members. Certainly, one has repeated social
interactions with one’s parents and teachers. Thus, when individuals gather, there is
opportunity to exchange information about expectations, but also to monitor others’
behavior. However, individuals may vary in their level of social interaction and the
extent to which they hold common norms and values.
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It is important to emphasize that the norms—or expectations or “logic of
appropriateness’—are shared—but like most public attitudes, they vary in intensity.
Individuals within the collective have differing predispositions, which may derive
from a variety of sources, not the least of which is that people from all over the world
have settled in this country. (Political scientists Tom W. Rice and Jan L. Feldman
have authored some particularly interesting scholarship on this point concerning
what culture residents draw from their countries of origin.i) Crawford and Ostrom
make the argument that rules are about shared understanding (1998). However,
Ostrom (1998) argues that because norms are learned “in the social milieu,” they will
vary across cultures and individuals, within cultures and individuals, and within indi-
viduals across time. Thus, the extent to which those living here share the understand-
ings is @ variable, as are the expectations we hold for others’ behavior and how much
co-residents influence other residents’ behavior.®

What will be revealed in the course of this book, however, is that in the United
States, we do not have “one” election, but at least 51 (50 states plus the District of
Columbia). Some would argue that this country has more than 10,000 different elec-
tions because elections are administered in local jurisdictions all over the country.
The reader will see in Chapter 3 that the formal architecture of electoral laws spans
at least three governmental levels: national, statewide, and local. What is fascinating
is that there are a number of unwritten rules that span the country—they may vary
in level and intensity in various parts of the country, but here I will argue that one
can speak about the norms and values more generally because they touch so many
areas of election administration. However, formal laws vary over space and time, but
so do unwritten values and norms. An advantage of having the decentralized system
is that scholars are able to compare jurisdictions, which do vary in both norms and
values and laws. However, the disadvantage is more normative: that is, depending on
the norms and values in the jurisdictions, discrimination may occur, as well as vary-
ing levels of participation in the system—and we see multiple examples of it over the
years.

NORMS OF CiIvic COOPERATION: Civic DUTY

Among citizens and scholars who study voting behavior, there appears to be an
accepted norm that voting is a civic duty for individuals (Riker and Ordeshook,
1968). When calculating the costs and benefits of voting, people do factor in whether
they receive a civic duty benefit from voting. Indeed, public opinion polls show that
Americans believe that individual voting is a civic obligation. The Pew Center for the
People & the Press has been tracking American values in a survey since 1987. The
survey queries a national sample of Americans about a variety of values-based issues,
from the importance of prayer to the level of optimism that Americans have about
Americans’ abilities to solve problems. The survey also asks about political engage-
ment. The 2012 survey found that 90 percent of Americans “completely” or “mostly”
agreed with the statement “I feel it's my duty as a citizen to always vote.”” Figure 2.1
charts the 15 times the Pew Center has asked that question; the levels of agreement
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Figure 2.1 ~ Civic duty over time

Source: Pew Research Center.

have stayed fairly constant for the past 25 years. Although the Pew Report notes that
there is a pretty substantial age gap in belief in the duty to vote, the levels are still
fairly high. In 2012, 98 percent of those over the age of 65 reported they agreed it
was their duty to vote; 84 percent of those 18 to 29 agreed.

Other surveys find similar results. An Associated Press survey found that
Americans believe it is their obligation to vote. When asked (in 2014) what “certain
obligations that some people feel American citizens owe their country,” three-quarters
of Americans polled believe that “to vote in elections” is a “very important” obligation;
14 percent view voting as a “somewhat important” obligation.® Compared with the
General Social Survey conducted in 1984, the numbers were 79 percent and 16 percent,
respectively.’

Obviously, the belief in the “duty” or “obligation” to vote does not always translate
into actual voting. It is important to note that civic duty is simply another “cost” or
“benefit” of voting in the eyes of a rational-choice theorist. In fact, for many, “guilt”
for not voting is part of the decision—the Pew Values Survey found that in 2012—as
in 1987—67 percent of Americans “mostly” or “completely” agreed with the state-
ment “I feel guilty when I don’t get a chance to vote.”

Stephen Knack is a World Bank economist who has analyzed how the feelings of
civic duty may affect the probability that individuals will vote. His work was path-
breaking because it took the idea of civic duty one step further, considering not just
a person’s own sense of civic duty, but that of his or her friends, family, and social
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network. That is, social pressure or potential sanctions (or rewards such as praise)
from others factors into the decision of whether or not to vote.

Social sanctions thus permit a certain amount of ‘substitutability’ of feelings of duty, as
someone with a low sense of civic obligation may nonetheless vote to avoid displeasing
a friend or relative with a stronger sense of duty. For the individual, then, voter partici-
pation is a function of one’s own sense of duty, of the strength of duty of one’s family,
friends, and other associates, and of the frequency and quality of interaction with these
potential enforcers.

(Knack, 1992: 138)

Knack’s variety of evidence suggests that members of social networks can and do
monitor those with whom they share connections.

As noted in the introduction, there has been a growing body of experimental
political science literature showing that, indeed, social pressure plays an important
role in voting. In a typical political science experiment, scholars will show a ran-
domly assigned sample of individuals one message about voting, and another randomly
assigned sample another. Gerber, Green, and Larimer (2010), in showing the results
of a “feedback intervention” experiment, where people’s past behavior was publicized,
argue that “[t]he results reported here and in other social pressure experiments attest
to the formidable effects of surveillance on compliance with social norms” (Gerber,
Green, and Larimer, 2010: 416; see also Davenport, 2010). Gerber and Green (2000)
note that face-to-face interactions with voters may increase voter turnout, as does the
communication of social sanctions for failure to vote (Gerber, Green, and Larimer,
2008). Communicating the message that “everyone ELSE votes” also encourages
people to vote (Gerber and Rogers, 2009). The research presented in the first part
of this chapter uses multiple methods, not just experiments, to develop the causal
mechanism behind this work: people really do reward and sanction others for their
behavior.

THE SECRET BALLOT

The secret ballot is an instrumental part of our formally written rules, but consider our
attitudes toward the secret ballot. As explained by Political Scientist Jerrold Rusk (1970),
Americans have not always used secret ballots. Harvard University historian Jill Lepore
noted that colonial Americans voted in the open; to do it any other way was not gen-
tlemanly. “Colonial Pennsylvanians commonly voted by tossing beans into a hat. Paper
voting wasn't meant to conceal anyone’s vote; it was just easier than counting beans. Our
forebears considered casting a ‘secret ballot’” cowardly, underhanded, and despicable; as
one South Carolinian put it, voting secretly would ‘destroy that noble generous open-
ness that is characteristick [sic] of an Englishman.”lo At the same time, however, scholars
point out that early-American voting laws were based on the idea that no one should be
influenced by other individuals in casting their vote—a tenet of democracy was auton-
omy in decision making. (This justification worked variously in disenfranchising those
in poverty, those who did not own land, those who had not lived in a community long,
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and, of course, women.) For a long time, however, political parties printed ballots of
different colors so it was easy to discern for whom a voter placed his vote.

Today, in the United States, the secret ballot is paramount. In a Washington Times
poll, 71 percent of Americans said that the “right to a secret ballot in elections” is pro-
tected by the US Constitution—interesting given that the Constitution does not guar-
antee the right to vote, much less the secret ballot.!' Countless time is poured into how
computer scientists can ensure that the vote conducted on an electronic voting machine
is completely unknowable by others. Even the screens surrounding voting machines are
a subject for passionate debate. One example: in Wilkes Barre, Pennsylvania, county
commissioners rejected several privacy screen options because they were not cost
effective and did not resemble the curtains used for older voting machines.

The need for more voting privacy keeps coming up since the electronic machines
were implemented three elections ago, but Luzerne County officials still dont have a
solution. ... Election Board member Joe Cosgrove said he is surprised that someone
hasn’t been able to invent something, and he suggested looking into cardboard. ‘I think
the voters experienced an almost sanctuary-like setting for over 60 years and expected
that this sacred quality of their vote would continue in the electronic age, and I don’t
think they feel that that’s the case,” he said.!?

And voters with disabilities called it a win when federal law mandated that local
jurisdictions had to have voting equipment to allow them to vote privately.

In our country, a voter may identify himself or herself in order to vote, but his or
her decisions on the ballot are supposed to be private. Interestingly, recent research
examined perceptions of privacy (combined with strong descriptive norms about
a desirable vote choice) by manipulating the “feel” of the polling place itself and
then assessed the dependent variable (perceptions of privacy). Those in the political
minority were much more likely to believe that pollworkers had seen their ballots
(Karpowitz, et al., 2011: 669). These findings suggest that individuals might be will-
ing to go against community norms, but they would be very uncomfortable in doing
s0, even in the “privacy” of the voting booth (see also Gerber, et al., forthcoming).
These purported norms of cooperation extend further than simply whether or not
someone should fulfill his or her civic duty and vote; they also extend to how some-
one should vote.

WE CAN’T HAVE GOVERNMENT WITHOUT ELECTIONS...

So strong is our feeling about the importance of elections that US citizens tend to
hold elections for offices that many do not expect. Although the actual number of
localities that elect a dogcatcher may be near zero, we do elect some offices for which
expertise—not the ability to march in a parade—may be required.!® Vermont elects a
“lister” in localities—the person who appraises property for property tax reasons.'* In
many states, a coroner (not necessarily the person who performs autopsies) is a par-
tisan elected official. Apparently, local contests for coroner include all the trappings
of local politics, according to a story on National Public Radio featuring a partisan
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coroner race in upstate New York: “And in St. Lawrence County, this behind-the-
scenes job comes with all the trappings of a small-town election: yard signs, party
dinners and—for Warner—an entire summer marching in parades.”’® Ironically, we
also elect approximately half of those individuals who are involved in the day-to-day
work of running elections—approximately half of local election officials are elected,
and about half of them are elected on a partisan basis, prompting many observers to
call for changes to the way in which we select these individuals (Kimball and Kropf,
2006; White, et al., 2015).

THE APOTHEOSIS OF GEORGE WASHINGTON

As Americans, do we hold an almost religious belief about the goodness of our insti-
tutions of government, but most especially elections? In the light of day, elections are
simply a process, and like all large, unwieldy processes, things can go wrong. Yet, the
language we use and the political rhetoric surrounding elections imply that things
do not and must not go wrong. An example: when a citizen walks into the United
States Capitol rotunda, especially striking is what one sees when one looks to the top
of the rotunda: a fresco painting: The Apotheosis of George Washington. The fresco was
created by Constantino Brumidi in 1865, which perhaps reflected how Americans
generally feel about their founders and arguably our country more generally: “In the
central group of the fresco, Brumidi depicted George Washington rising to the heav-
ens in glory, flanked by female figures representing Liberty and Victory/Fame. A rain-
bow arches at his feet, and thirteen maidens symbolizing the original states flank the
three central figures.”'® Almost every school child learns about George Washington
today. In February 2010, a CNN/Opinion Research Corporation Poll found that
fully 22 percent of Americans thought George Washington never “lied to the pub-
lic while he was president.”'” In 1994, fully 84 percent of Americans reported they
viewed George Washington as a hero.'®

In contemplating what George Washington symbolizes for our country, consider
the arguments of political scientist Lorraine C. Minnite, who describes this American
way of thinking as “myth.” She writes that the myth includes “celebratory and cau-
tionary narratives” (page 90). “U.S. exceptionalism extols the Constitution as a work
of genius that ushered on to the historical stage a new age of freedom and equality.
Indeed, in its telling and ritual retelling, the celebratory story takes on the luster of
divine right. This is a purity myth like those that prop up the idea of a city on a hill
or a chosen people or white supremacy” (page 91). She argues that the idea of limit-
ing voting to those who can figure it out and eliminating voter fraud fits well into
our mythic ideas. Even if voter fraud is not a common occurrence, it threatens the
purity of the system by the perspective Minnite describes.

It may be too much to say that individuals believe in “legitimizing myths,” but we
certainly hold our country and the tenets of democracy as special. Pew Center schol-
ars Andrew Kohut and Bruce Stokes wrote about this so-called “American exceptional-
ism” based on analyzing the results of several public opinion polls. They write: “Nothing
is more vexing to foreigners than Americans’ belief that America is a shining city on
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a hill—a place apart where a better way of life exists, one to which all other peoples
should aspire. And, compared with Western Europeans, average Americans are more
likely to express their pride and patriotism. In 1999, when Americans were asked to
account for their country’s success in the twentieth century, they credited the ‘American
system.” Many among the public may have been frustrated by how the system operated,
but they liked the design.”!® Yet, after researching the issue of “American exceptional-
ism” Pew Center scholars Kohut and Stokes noted that their poll showed Americans
were not necessarily evangelistic: “Americans are accused of believing ‘Aren’t we great?
Do as we do!” In reality, they are far more likely to say, “We think the American way is
great; we assume you want to be like us, but, if you don’t, that’s really not our concern.””
So maybe we do not spread the word, but belief in our institution runs strongly. Indeed,
a 2013 Gallup Poll reported that 85 percent of Americans felt “extremely” or “very
proud” to be Americans.?’ Another public opinion survey reported that 69 percent of
Americans were “very likely” to sing the national anthem.*! The survey does not report
the percentage of Americans who can actually reach the high notes in the anthem.

If it is fair to call the belief in our institution something like a religion, what
characteristics do our institutional beliefs and values share with religion? The term
“Christmas and Easter” Catholics may sound familiar to some. Similarly, there are
“sometimes voters” who may choose to vote in a presidential election, but only rarely
in a midterm election, and even more rarely in a local election or a primary.?> There
are debates over dogma in religion—why else are there so many religions? In our sys-
tem of elections, there are debates over who should vote and whether voting is a right
or a privilege. How much knowledge should a person have? How far do we go to
preserve the “purity” of elections? There is even disagreement over the interpretation
of the major texts of various religions and debate over how hierarchical an established
church should be. Some churches give little control to individual parishes about who
should be the leader of the church. Similarly, in the United States, scholars and poli-
cymakers debate over how much control the federal government and even the state
governments should have over the organization of elections.

Very closely related to the ideal of election purity, is the idea that “every vote should
count.” Legal scholar Edward B. Foley wrote that citizens have not really internalized
the idea that elections are 7ot perfect and cannot be perfect. It is not just because nation-
ally, the system is large and encompasses tens of thousands of moving parts (although
the reader will see in the book that the electoral institution is big and unwieldy).

But perfection is unattainable, and not just because of the technological limitations or
the inevitability of human error, but because there are other important human values
that necessarily compete with the ideal of “making every vote count.” As a society we
appropriately will not give up our commitments to those other human values, and yet
we are not yet willing to admit the existence of this values conflict and the sacrifice it
demands to the achievement of equal voting rights.

(2006: 98)

For example, we institute voter registration so that those who are not eligible will
not vote and so that voters will not vote more than once to protect the integrity of
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the election. In order to check the eligibility of voters, Foley argues, we must have a
deadline for registration. This means that some people who move to the state after
the deadline will be disenfranchised. On the other hand, if one moves the deadline
closer to the election date, or eliminates it altogether, there is a distinct possibility
that someone will vote who is not eligible to do so. If we wanted a perfect election,
then election policymakers might have to require citizenship papers, but then also
some sort of incontrovertible identification, such as DNA tests (which, of course, are
never wrong). All in all, there are many trade-offs that policymakers and local elec-
tion officials make in order to administer elections. In the 2000 election, Palm Beach
County, Florida Supervisor of Elections Theresa LePore designed the infamous but-
terfly ballot, which featured two columns—and voters thought they had to vote in
both. She says she designed the ballot that way because there were so many presi-
dential candidates and she wanted to list them in a font large enough so that elderly
voters could actually see them. It was a trade-off that helped put that election in the
history books (Wand, et al., 2001; Kropf, 2014).

HISTORY OF VOTING DISCRIMINATION

Perhaps the reader believes that all the institutional norms and values mentioned thus
far are positive. However, keep in mind that the terminology “logic of appropriate-
ness” speaks more to what is acceptable during certain times, not necessarily what is
positive. What has been appropriate at certain times is that the system may exclude
some voters, particularly where there is a fairly widespread belief in the system that it
is appropriate to do so. Furthermore, policymakers of all different partisan identifica-
tions have been continuously adept at using the attitudes about who should vote for
political gain. Consider the struggle for the African American vote: in the wake of the
Civil War and Reconstruction, the Southern Democratic elite worried about having
former slaves with power—people who might actually vote with the Populists and the
Republicans (the reader will note that even the way that Americans refer to race is a
part of the institution formally in law and policy, and informally, in everyday conver-
sation. For instance, consider how a book copy editor might regard variation in the
use of terms regarding race within one book manuscript. In fact, in this particular
book I use the terms “African American” and “Black” interchangeably, depending on
the context and the use in source documents—the same is the case for “Latino” and
“Hispanic” and “White” and “Caucasian”). Worry about retaining control over the
reins of power made it logical to articulate racist views. Most would not see other
types of discrimination in the same category as our country’s history of racism and
slavery (they are not), but these types are nonetheless discrimination in voting: many
legal immigrants pay taxes and have children in school, but there are those citizens
who strongly voice the opinion immigrants should 7ot vote, even in school board
elections or elections that might determine their level of property taxes.

That history of voting discrimination highlights a key point about the election
institution’s important values and norms: having that voice—the vote—is important
enough for countless citizens to fight and die.
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THE NORM (?) OF CONTRASTING POPULAR RHETORIC
WITH REAL BELIEFS

Conventional wisdom (another way of saying “informal rules”?) suggests that voting is
a right, and an individual one at that; however, many Americans have a contrary view.
Consider the story that began Chapter 1: the man who was not allowed to vote
because he had a guardian. He had a guardian because of his cognitive impairment.
Did you think he should or should not be able to vote? Did you consider his men-
tal capacity? Or, did you get mad that he was not able to vote when he wanted to?
Although popular rhetoric is consistent with a belief in the right to vote, both pol-
icy and public opinion make it appear more as a privilege for those who are able
to pass some barrier to voting, including those barriers US voters take for granted
such as voter registration. Think back to the 2000 election ultimately decided by the
US Supreme Court: legal scholar Spencer Overton analyzes various election admin-
istration issues and analyzed the Bush v. Gore decision, which ended a recount in
Florida, effectively giving the election to George W. Bush. He makes the argument
that in Bush v. Gore, the “Court embraced merit-based assumptions that conditioned
political recognition on an individual voter’s capacity to produce a machine-readable
ballot” (2001: 472). Thus, barriers are not just what potential voters do before an
election, but as the growing literature on ballot design and usability indicates, are also
produced because the method of communicating one’s vote is not easy to use (Kropf
and Kimball, 2012, especially chapter 5).

Overton (2001) illustrates that there are at least two conceptions about participa-
tion in democracy: an inclusion-based theory of democracy and a merit-based the-
ory of democracy. In an inclusion-based theory, Overton notes, “[u]nder this vision,
political participation is a right, and courts and democratic decision makers have a
responsibility to create an environment that allows for, and even encourages, partici-
pation by all citizens” (page 474). Under a merit-based theory, Overton notes that
individuals must meet a certain set of criteria in order to vote. “The merit-based
vision of democracy also enhances societal well-being, the argument goes, because
better political decisions arise from an electorate made up of citizens who are either
competent enough or care enough to meet the criteria” (page 477). In other words,
a “burden of proof” is on the voter. In his book Why Americans Don’t Vote, political
scientist Ruy A. Teixeira argues that voting is an individual enterprise for which the
voter must bear the lion’s share of the responsibility.

The individual must surmount the bureaucratic obstacles necessary to vote. The indi-
vidual must make sense out of a narrow range of political alternatives, within which his
or her own individual viewpoint may very well not be represented. The individual must,
by and large, mobilize himself or herself to go down to the polls and cast a ballot

(1987: 8)

In the United States, taking these steps is taken for granted. There are certainly rea-
sons why we have many administrative barriers in place—for example, registration
for voting is said to decrease fraud. Not only that, but policymakers have reduced a
number of barriers. For example, the Voting Rights Act of 1965 ended the practice of
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literacy tests before voting. Pollsters today may not have asked if individuals should
be able to read and write in order to vote, but in 1963, when Gallup asked a national
sample of Americans that question, 56 percent of Americans said “yes, they should.”*
Americans today might respond: if a person wants to vote, he or she will figure it out.

WHERE DOES “AccESS V. INTEGRITY” FIT?

In the past 15 years, it has been common rhetoric that US election laws fit in the
trade-off between access and integrity. Certainly, voting rights appear to be a matter
of access if one considers stopping vote denial rather than stopping vote dilution. If
one considers the idea of vote dilution, it could be that voting rights are really more
about integrity in the sense that if a person is allowed to vote who is not “eligible” to
do so, another person’s vote is cancelled out.

Commonly, policymakers and scholars alike cite these values, with conventional
wisdom dictating that Democrats generally want to increase access to the ballot—
expand the electorate—and Republicans want to increase integritcy—make it more
difficult for people to commit fraud (for example, see Kropf and Kimball, 2012).
These are indeed important values, reflected over time in our expansion of the elec-
torate, but also the contraction of the electorate (as the reader will see later in this
book). However, the rhetoric surrounding these values sometimes obscures the idea
that elections are about the struggle for power, and in a democracy, the arena of
action just happens to be in the electorate. The struggle for power also occurs in cre-
ating the arena—the institutions that define the rules of the game. Part of the strug-
gle for power is the creation of political parties as part of the electoral institution
from the very beginning.

Election reform research finds that attempts to win the game of politics often
override values (or use them as rhetoric to convince), even if some partisans do so
unconsciously. Provisional ballots became a nationwide program as a part of the Help
America Vote Act of 2002. The program provides a failsafe ballot and access for those
individuals who think they should be on a voter registration list but are not. The
registration and ballots of these voters are verified (or not verified!) later after the
hustle and bustle of Election Day. Kimball, Kropf, and Battles (2006) show that in
the counting of provisional ballots, in Democratic-voting counties with Democrats in
charge of administering elections, more provisional ballots count. In Republican-voting
counties with Democrats in charge, fewer count. Similarly, in Republican-voting coun-
ties with a Republican in charge, more provisional votes count. In other words, win-
ning matters, although this work did not establish the smoking gun of a partisan
election official saying, “I want my party to win.”

Even though laws affect turnout at the margins, with today’s polarized politics, it
may seem to citizens and policymakers (politicians) alike that elections are close and
that laws will make a difference between winning and losing. Hopefully, at this point,
readers who chose to read all of the chapters in this book have seen that the history
of voting is not just ideological, but also about the battle for power: the battle to win
elections. Institutional theory would suggest that politicians (not just Republicans, not
just Democrats) have the incentive to stay in power once they are in office. Although
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ideological debates continue about access to the electoral institution of voting ver-
sus integrity of the electoral institution, a quick look at history gives the savvy reader
insight into why politicians may want to effect change (or not) in electoral institutions.

Certainly, more than one scholar has suggested that voting changes and “reforms”
often have political goals. Historian Alexander Keyssar argues that political advantage
is a key reason for both expansion and contraction of the electorate in the United
States. In discussing the design of ballots in North Carolina, public policy scholars
James Hamilton and Helen Ladd (1996) argue “[s]ince institutions are designed by
individuals who have preferences over political outcomes, the technologies of aggre-
gation are likely to be chosen strategically” (page 260). They conclude their research,
asserting, “[tlhe bottom line for policymakers concerned with election law may
simply be an acknowledgment that in a system where ballot formats may have an
impact on voter choices, the ability to design ballot formats may simply be one of the
electoral advantages of incumbency” (page 277).

Political scientists William D. Hicks, Seth C. McKee, Mitchell D. Sellers, and
Daniel A. Smith (2015) examine voter identification legislation (from 2001 to
2012). They note that voter identification rules are part of a political game. They
make a similar argument to that made throughout my book: “[p]erhaps the fore-
most objective of a political party is to win elective office (Aldrich, 1995). Principles
become secondary as ideological platforms serve the purpose of assembling coalitions
designed to capture the most votes (Downs, 1957)” (2015: 19). Hicks and his col-
leagues also show convincing evidence that voter identification legislation is intro-
duced not just for integrity, but also for political reasons: to tip the political scale
toward “maintaining Republican support while curtailing Democratic electoral gains”
(page 18). They conclude by noting, “The right to vote has been treated with the
esteem worthy of the most sacred democratic principle in American politics. Yet in
the new millennium, the protection of voting rights palpably changed” (page 29).

I make the argument that the principle of voting rights has 7oz “palpably changed”
because the expansion and contraction of voting rights have operated under politics
since their founding. In order to understand my argument, one needs to examine
not just contraction of the electorate, but also expansion. Expansion is also politi-
cal. Political scientist Corrine M. McConnaughy (2013) develops a theory concern-
ing expansion of the electorate, and her scholarship dramatically shows the effects of
politics, including information flow and institutional capacity in effecting change in
suffrage. McConnaughy analyzes the history of woman suffrage in the United States;
she is indeed not the first to do so. However, she makes a very compelling theoretical
argument about the history of expansion of the franchise: she discusses “strategic and
programmatic enfranchisement.” She argues that strategic enfranchisement “is essen-
tially the dominant framework of existing elite-centered accounts of suffrage expan-
sion. This is where a single party acts to enfranchise a new group of voters expecting
to reap electoral rewards from that group” (page 35).24 This is difficult for a party
because it needs to have accurate information about the group and its partisan inten-
tions, it must have the incentive to make changes because of partisan competition,
and it must have the capacity to make changes. In other words, a party must have the
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advantage in a legislature sufficient to make changes. She argues that this framework
is not sufficient to explain suffrage changes, but in fact, politicians also make changes
to satisfy their current supporters—that is programmatic expansion. The briefness of
this discussion of her work belies the complex and intelligent theory building. My
larger point is the contest for power has mattered and continues to matter.

CONCLUSION

The reader should not walk away from this chapter believing then that norms and
values do not matter or that they are subsumed by politics. The opposite is true. For
most folks, the values outlined herein define how many Americans think about elec-
tions. The degree to which we hold the norms and values does vary, however, which
can give us insights about the operation of the institutions of elections in the United
States and explain why the United States has one type of formal rule over another.
There are trade-offs among values.

Furthermore, Ostrom (1990: 88-89) suggests that in collective action situations,
extensive sets of norms develop so that people may govern themselves. As we see in
this chapter, those norms define proper behavior.

Many of these norms make it feasible for individuals to live in close interdependence
on many fronts without excessive conflict. Further a reputation for keeping promises,
honest dealings, and reliability in one arena is a valuable asset. Prudent, long-term self-
interest reinforces the acceptance of the norms of proper behavior.

Ostrom’s work is about not wasting a common resource, but I argue that the ideas
certainly apply. Some will argue that voter turnout in this country negates the ideas
that voting is a civic duty, yet enough people vote. Our democracy has not collapsed.
Some can and will free-ride on the legitimacy created when others vote. The question
is: Do we need government to make voting mandatory? Or is altering the laws we
have—such as voter registration—enough? Or can any law change have effects with-
out changes in informal rules? Or can we change the laws without changes in infor-
mal rules? We have to decide what it is we value the most at any one time because
as legal scholar Edward B. Foley makes clear, when we value one part of the process,
there is inevitably a trade-off in another.?’

The norms of civic cooperation—the duty to vote—is not the only one mentioned
herein. The country also holds widely shared beliefs about the secret ballot and hav-
ing one’s vote be private and not influenced by those more powerful. Citizens of the
United States also hold beliefs about the exceptionalism of this country, which from
its founding almost parallels the belief in religion. We will see in future chapters that
many actors in the electoral institution hold these values, but others will use these
values to frame policy choices so that they can benefit; from the Bill of Rights to the
Civil War and from the civil rights era to today, we see policy choices made in order
for some to gain power. And yet, we still have elections.



CHAPTER 3

THE MULTIPLE
LABORATORIES OF
DEMOCRACY

Nortict THAT IN SoUTH CAROLINA, one cannot buy alcohol on Election Day. South
Carolina’s General Statutes make it clear:

South Carolina General Statutes: SECTION 61-6-4160. Sunday sales; election
day.

It is unlawful to sell alcoholic liguors on Sunday except as authorized by law, on state-
wide election days, or during periods proclaimed by the Governor in the interest of
law and order or public morals and decorum. Full authority to proclaim these periods
is conferred upon the Governor in addition to all his other powers. A person who vio-
lates this section is guilty of a misdemeanor and, upon conviction, must be punished as

follows ...! [emphasis added]

Maybe that should not seem too surprising, except for the fact that there are interest-
ing contrasts in other states. In Colorado, where voters decided by an initiative on
the ballot in 2012 that marijuana for recreational use was legal, there do not appear
to be any particular regulations that govern marijuana use and sale on Election Day.
Notably, Colorado voters had the opportunity to petition to place the marijuana
question on the ballot for voter consideration in 2012, whereas, in South Carolina,
voters cannot petition to bring such questions before the voters for consideration.?
South Carolina does not have a law providing for the initiative petition, a process
by which citizens can propose and pass a law or constitutional amendment, thereby
bypassing the state legislature.

Furthermore, every voter in the United States is able to vote for a candidate for
president (or, rather, everyone is able to vote for “electors” who together elect the
president). However, not everyone faces the same ballot, even for the one national
office. For example, in 2012, voters in Colorado had the opportunity to choose
actress Roseanne Barr, a presidential candidate for the Peace and Freedom Party.
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More than 50,000 voters chose her, for a grand total of 0 percent!® In fact, there
were 16 presidential choices on the Colorado ballot. In comparison, although South
Carolina voters could have chosen Obama or Romney, they also could have chosen
Jill Stein, the Green Party candidate, or Virgil H. Goode, Jr., the Constitution Party
candidate. South Carolina only had five presidential candidates on the ballot. Every
state is different because the responsibility for elections has always rested in the states
legally and in localities legally and in practice. In other words, we have 51 differ-
ent presidential elections every four years (if we include Washington, DC). The dif-
ferences among states are legion; one state even caused controversy in 2006 because
of a rule about enforcement of the rules concerning the weight of paper allowed for
voter registration forms!* All told, we have 51 separate presidential elections, but
what is even more fascinating is that scholars have found that election administra-
tion is based in approximately 10,072 local jurisdictions (counties, townships, cit-
ies; sometimes combinations of both counties and cities—there are actually differing
assessments of how many) that organize and operate the nuts and bolts of allowing
a citizen to cast his or her vote.> Add to this the fact that most polls are staffed by
individuals who are approximately once-or-twice-a-year election volunteers, and one
could argue that elections are different in almost every polling place in the country
(and citizens are also voting early and absentee by mail). Given the degree of local
control, we actually have a lot more than 51 separate elections! The sheer size of the
efforts to hold a countywide, citywide, or statewide election makes perfection inter-
esting to contemplate, but probably impossible to achieve. But imagine achieving
“perfect results” when a federal election is held around the date of the first Tuesday
after the first Monday in November.®

All in all, however, simply describing the vast variation in laws (and implementa-
tion of those laws) can serve to demonstrate how confusing the legal architecture for
elections can be. The major feature of our institution of elections is that it is not just
one institution! Written laws may affect the behavior of the potential voter. Variation
across states and even localities gives scholars leverage to see what effects on behav-
ior may be. Yet, at the same time, variation across states and localities may result in
similar voters being treated differently. However, different states and localities are, in
fact, different—a rural county is different from Los Angeles—so it makes sense that
citizens may vote with different rules. And, under the rules of the Electoral College,
every state has its own contest for those Electoral College votes. As long as each voter
within a state is treated with the same amount of “fairness,” then maybe it does not
matter that voters are treated differently in different states.

Whereas Chapter 2 served to engage the reader in some of the unwritten rules
of elections, this chapter is designed to help the reader see what formal institutions
affect voting. The chapter shows that voting is governed on multiple levels—all the
way down to the polling place on Election Day. The chapter lays the groundwork for
later discussion about the effects of rules on behavior.

This chapter starts with the middle of what I call an electoral institution hierar-
chy. Consider the idea that in terms of structure, the electoral institution resembles
a pyramid of formal rules, although the power structure is not necessarily pyramidal.
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In thinking about actors in the system, the federal government is relatively small in
terms of formal rules it offers the system. States come next in the pyramid, with at
least 51 different actors and political arenas, all with their own architectures of elec-
tion rules. Local jurisdictions such as townships and counties are next, with differing
degrees of accountability to voters and to state government. Finally, there is the arena
of action wherein voters cast a ballot: a polling place (although not necessarily a pre-
cinct and not necessarily on Election Day; sometimes a voter casts his or her vote by
walking to the mailbox, the kitchen table, and back to the mailbox again). Election
Day “volunteers” staff the polling places, and potential voters vote.

In this chapter, I first explain why the discussion of formal rules begins with the
states. The chapter cannot cover every single rule in every single state, however. There
are simply too many different rules. The chapter will progress through the middle
of the pyramid all the way down to pollworkers and the individual voters. The next
chapter starts at the pinnacle of the pyramid—the very top—but perhaps the most
important actor in the scheme is the nation’s 130+ million voters who form the basis
of the pyramid of institutions.

FEDERAL ELEMENTS OF THE ELECTORAL INSTITUTION

The federal government resides at the smallest point of the election pyramid; not
because it is not important, but because there is only one national government, with a
surprisingly small set of laws, mostly focused on voting access. In Chapter 4, I discuss
various formal rules affecting access to the polls. Here, in Chapter 3, T will discuss
the state institutions, local institutions, and the polling places first. Why? The answer
is that the framers of the US Constitution did not make a decision as to who was
allowed to vote. Historian Alexander Keyssar suggests the founders were hot and tired
when writing the document that summer and the issues were complicated. Keyssar
writes that “[t]he convention’s debates about suffrage, held during the doldrums of
late July and early August, were brief, and the final document made little mention
of the breadth of the franchise” (page 4). Ultimately, the framers decided to leave the
qualifications to vote up the states; the same qualifications that states set for the lower
house of the state legislature would be the way in which the House of Representatives
was selected. Keyssar suggests that the framers compromised to prevent a “potentially
explosive policy problem,” but that that the federal government did not receive “any
clear power or mechanism, other than through constitutional amendment, to insti-
tute a national conception of voting rights, to express a national vision of democracy”
(page 20). Most powerfully, Keyssar notes that “[t]he solution they devised, however,
had a legacy—a long and sometimes problematic legacy” (page 20). He argues that the
representatives from the states enabled a long history of civil rights violations.

STATE INSTITUTIONS AND ACTORS

States vary in the methods of administering elections. By federal law (beginning at
least with the National Voter Registration Act passed in 1993—also known as the
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Motor Voter Act), the federal government requires each state to have a chief election
officer. Often that person is a secretary of state, but that also varies—some states,
such as North Carolina, have a state board of elections appointed by the governor.
Legal scholar Richard Hasen outlined the ways in which these state election leaders
are selected:

In thirty-three states, the secretary of state (or other statewide official charged with
responsibilities as the Chief Elections Officer of the state (CELO) is elected through
a partisan election process. No state currently elects the CELO through a nonpartisan
election. The remaining states use an appointments process. Many states let the gover-
nor appoint the CELO, sometimes subject to confirmation of a house or both houses
of the state legislature. Some states use various appointments measures for boards or
commissions to run elections. Most of these commissions use a bipartisan model that
either splits representation on the board evenly between the two major parties, or gives
an advantage to the majority party in the state [footnotes removed from original].

(2005: 974)

The source of power for both state-level actors and local actors (township, county,
city jurisdictions who run elections) is specified by state constitutions, state laws, and
administrative codes; state legislatures also have the power to provide funding to local
jurisdictions in order for those jurisdictions to operate state elections. For example,
according to legal scholar Joshua A. Douglas, 49 states “explicitly grant the right to
vote through specific language in their state constitutions” (2014: 101).” Over time,
state legislatures have passed laws designating who runs elections within the state and
how those individuals are selected. Administrative code (promulgated by the agency
that is operated by the chief election officer) designates a variety of day-to-day issues,
such as that voting equipment in North Carolina should meet several standards,
including “(7) It shall prevent the voter from voting for the same persons more than
once for the same office;(8) It shall permit the voter to vote for or against only the
question(s) the voter may have the right to vote” (08 NCAC 04 .0301).8

Many Americans likely would have been surprised to know that prior to the 2004
election, there was no central repository for turnout data from across the entire coun-
try, or that even such basic data as how “turnout” is defined varied throughout the
country. For many years, turnout in Texas was defined with respect to the number of
votes for the highest office on the ballot rather than the total number of voters who
actually arrived at the polls. Furthermore, states still vary on whether they calculate
turnout based on the number of people who checked in to vote and were marked in
a voter registration paper record or whether one should count the number of votes
cast on a voting machine or paper ballots actually processed. As a result of the 2000
election and the growth of scholarly research about election administration, the fed-
eral government began gathering data for midterm and general elections through
the Election Assistance Commission (EAC) Election Administration and Voting
Survey (EAVS). The survey is voluntary on the part of the states and as a result, the
response rate from the states is not 100 percent, although the response has grown
over time. One can especially see that there is variation in the states examining the
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evolution over time of the idea of election performance indicators across states.” As
a part of its election initiatives, the Pew Center for the States began calculating an
Election Performance Index in 2008, which allows for comparison among states on
17 key factors, including how complete the states’ responses are to the EAC Election
Administration and Voting Survey, as well as issues such as whether online voter reg-
istration is possible or whether the state has voter look-up tools where a potential
voter can check his or her registration and where to vote (see Figure 3.1).10

Scholars and policymakers can compare voting among states because there is such
a wide variation in the legal architecture and capacity to implement and enforce elec-
tions. One only need spend a few minutes examining the National Conference of
State Legislatures website, an interest group that monitors state issues, to see that
there is great variation in the types of election laws that state legislatures have passed.
For example, as of this writing, three states—Oregon, Washington, and Colorado—
use all-mail voting. Another 33 allow voting in advance of Election Day without an
excuse—but locations where one can do so vary. Some states use grocery stores, shop-
ping malls, or schools for early voting. Another seven allow voters to be on a per-
manent absentee voting list. And consider identification required for voting—some
states require government-issued photo identification; still others simply require the
potential voter to state his or her name.

And indeed, the 50 states of the United States and the District of Columba all
vary with respect to the level of control that they exert over localities concerning elec-
tion administration. For example, states such as Kansas leave many ballot design and
other issues up to the 105 county clerks. For these reasons, the federal legislation the
Help America Vote Act (HAVA) was largely state focused in that it required states to
take action; the legislation ordered that states establish a chief election officer, man-
dated states to create state plans, and noted that states could receive funding for new
equipment and other reforms. States would be responsible for funneling the federal
funds to local jurisdictions. By not mandating uniformity in equipment, administra-
tion, and designs but asking the states to centralize election administration more, the
federal legislation would strive to provide equal protection within states, rather than
among states.

STATE RULEMAKING, ADMINISTRATIVE PROCEDURES,
AND IMPLEMENTATION

After a political body passes a law, administrators are charged with implementing
statutes, but most of the time, statutes require further specifications, and sometimes
are rather vague (which often provides political cover for legislators). Often such
rulemaking flies under the radar because voters tend to pay more attention to what
the political branches of government do. What has received relatively little attention
from scholars is the process for creating state administrative rules and for interpret-
ing statutes (interpretive rules). Public administration scholar Neal Woods studies
state-level administrative rulemaking and defines one category of rulemaking to be
quite a bit like legislation. He defines it as “... the exercise of legal authority that
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has been delegated by the legislature to an agency. Administrative rules ‘fill in the
blanks’ of legislative statutes and, like the statutes themselves, carry the force of law”
(Woods, 2009: 518).!! Public administration scholar Dr. Cornelius M. Kerwin, who
has written one of the most important (perhaps only?) texts about rulemaking, notes
that interpretive rules ... occur when agencies are compelled to explain to the public
how they interpret existing law and policy. Although interpretive rules may stretch
law or rules to fit new or unanticipated circumstances, they do not impose new legal
obligations” (Kerwin, 2003: 22). Another category, according to Kerwin, is proce-
dural rules, which define how the public may participate in rulemaking.

Rules may be as seemingly innocuous as this rule established in North Carolina in
2004:

(a) The chairman of the county board of elections in a county where a voting system is
used shall conduct an instructional meeting before any primary or election to instruct
the precinct officials in the use of the voting system. The chairman may use any persons
deemed knowledgeable or useful to the instruction of the precinct officials. The instruc-
tions on the use and operation of the voting system shall be according to manufacturer’s
instructions furnished with the voting system, whether the system is purchased or leased
by the county board of elections. The precinct officials shall be qualified to instruct the

voters on the use of the voting system. 2

However, rules may also draw criticism from aggrieved parties, such as parties
trying to register voters in the summer of 2008 in Ohio. The New Times reported,

Mr. Blackwell’s office has issued rules and materials that appear to require that paid reg-
istration workers, and perhaps even volunteers, personally take the forms they collect to
an election office. Organizations that run registration drives generally have the people
who register voters bring the forms back to supervisors, who can then review them for
errors. Under Mr. Blackwell’s edict, everyone involved could be committing a crime.
Mr. Blackwell’s rules also appear to prohibit people who register voters from sending the
forms in by mail.!3

Blackwell also received criticism because of his 2004 decision to enforce a statute
already on the books concerning the weight of paper on which Ohio voter registra-
tions were to be completed (Hasen, 2012).

STATE COURTS AND VOTING RIGHTS

Voting rights have had a complex legal path, with legal parties pursuing multiple are-
nas of action simultaneously. Across the country, state laws and state court decisions
concerning election administration are structured in different ways. Yet, as noted
before, all but one state constitution contains “the right to vote.” Thus, it would seem
appropriate that state laws might be challenged in state courts as potential violations
of state-granted rights. Indeed, a number of state courts have considered claims con-
cerning voter photo identification. Using photo identification cases as an example,
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legal scholar Joshua Douglas explains that parties in state courts and judges deciding
cases have used the legal reasoning that either (1) “locksteps,” or follows along with
the federal constitution and federal precedent in voting cases, even though state con-
stitutions grant a higher amount of protection for the right to vote; or (2) first exam-
ines the federal constitution for its level of protection, but then considers the state
constitution if its protections are more robust; or, (3) considers the state constitution
an “independent source” of voting rights, and may only consider the federal consti-
tution if the state constitution does not provide adequate coverage.'* Douglas finds
that voter photo identification is not necessarily always found unconstitutional under
state constitutions, but legal reasoning for those decisions does vary and may depend
in part on how much the state judges defer to the US Constitution. This reliance on
state constitutions for protection of rights is known as “new judicial federalism” and
is used intermittently and sometimes only when attorneys believe that state judges
might be sympathetic to the argument (Tarr, 1994: 74). However, as the reader will
see, state courts may affect election administration, not only because of voting rights,
but also because of a variety of state laws, even those that govern the language of
ballot measures related to voting.

There are several examples where judges invoke state constitutional reasoning in
state voting cases. An example is North Carolina, whose challenges to voter identifi-
cation have proceeded in separate ways. For example there is one case with a federal
Voting Rights Act claim and one challenging that the case under the state consti-
tution under the idea that every “qualified” person has the right to vote under the
North Carolina constitution. The Charlotte Observer interviewed the lead attorney for
the case, Mr. Press Millen:

The qualifications set out there are minimal, said Millen, who represents the challeng-
ers. They require only a residency period, registration and that a person not be a felon,
unless the rights of citizenship have been restored. The North Carolina Constitution,
Millen said, “explicitly allows the General Assembly to enact general laws governing the
registration of voters,” and over the past 147 years pages and pages of laws related to
that topic have been added to the General Statutes. In contrast, voter qualifications, he

said, are strictly off-limits. "

As of this writing, both the state and the federal North Carolina cases were still
under consideration. Another example is Missouri where the state legislature passed
a photo identification law in 2006—one of the first in the nation. The Missouri
Supreme Court ruled:

The trial court properly held that SB 1014’s photo ID requirement violates the equal
protection clause of article I, section 2 of the state constitution. It also properly held
that the photo ID requirement violates the right to vote as guaranteed by article I,
section 25 of the state constitution, which provides more expansive and concrete
protection to the right to vote than the federal constitution. In reaching these con-
clusions, this Court applies strict scrutiny analysis, in which any limitation on a fun-
damental right must serve compelling state interests and must be narrowly tailored
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to meet those interests. SB 1014’s photo ID requirement fails to pass constitutional
scrutiny because it creates a heavy burden on the fundamental right to vote and is not

narrowly tailored to meet a compelling state interest.!®

In other words, an amendment to the Missouri constitution would be necessary in
order to allow for a photo identification requirement. The state legislature would
have to place a referendum on the ballot for Missouri voters to consider, which they
did in 2011. However, the referendum did not appear on the ballot because of a
court case about the language that would appear on the ballot for voters to consider.
Among other findings, the court ruled that the ballot “title states that passing the
amendment would enact the “Voter Protection Act,” which is insufficient and unfair
because the proposed amendment does not contain the language ‘voter protection
act,” or even the word ‘protection’” (Harwin, 2013: 217).

LOCAL JURISDICTIONS AND THE LOoCAL ELECTION
DIRECTOR/BOARD/COUNTY CLERK

Local election jurisdictions range in size from about 123 voters to 4.7 million
(Loving County, Texas, to Los Angeles), but most are relatively small, according to
director of Election Data Services and longtime election expert Kimball Brace. Brace
reports that only about 400 out of 10,000 jurisdictions have more than 100,000
registered voters. Although larger jurisdictions often have large staff and on-staff
technology experts, many smaller jurisdictions are relying on the voting equipment
vendors for technical assistance and troubleshooting.

The task of organizing elections may be defined in state law, but somebody at the
local level must be responsible for organizing the prosaic job of simply making sure
an election happens: finding polling locations, ensuring that pollworkers staff the
polling places, making sure that each polling place has the proper signage and bal-
loting materials/equipment, and making sure that a primarily voluntary workforce of
pollworkers knows about changes in election law from the last time they worked—
never mind about getting the proper number of ballots and/or pieces of voting equip-
ment in each polling place. And, such factors do not even count the work the people
who run elections do between elections to ensure that the voter lists are up-to-date
(among many other administrative duties) in order to ensure that those who are eli-
gible are able to vote. The individuals at the local level face a number of challenges
in running elections. The General Accounting Office outlined the reasons for the
challenges in a 2001 report; despite changes stemming from the problematic 2000
election, many of these challenges remain today:

First, the GAO notes there are tremendous differences in how standardized state elec-
tion rules are. As an example, Oklahoma has standardized rules governing elections,
leaving little to administrative discretion at the local level. In contrast, in Pennsylvania
there is almost no standardization among the 67 counties. Second, voting technology is
a major determinant of how election officials implement elections. ... Third, the size of
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the jurisdiction presents different challenges: Los Angeles County, California, (with over
4 million registered voters) faces more difficulty maintaining up-to-date voter lists than
Petroleum, Montana (with 367 registered voters).

(Kimball and Kropf, 2006: 1258)

These officials typically operate elections at the county level, although there is a tre-
mendous amount of variation in the unit of local government that runs an election. For
example, in states in the Northeast, townships and cities run the elections. In Michigan
and Wisconsin, county officials, as well as city and town officials, run elections. (Local
election authority is shared by an elected partisan county clerk, a three-person county
election commission—that is, the county clerk, judge of probate court, and county
treasurer—and a township or city election commission.) The local election authority is
defined under state law in the separate states of the United States. Although some states
select the person who runs elections in the same way in every county, many states vary
among jurisdictions within the state based on characteristics such as population.
Although there are limited public opinion surveys analyzing the topic of public
preferences on election administration, 2005 research conducted by political scien-
tists R. Michael Alvarez, Thad Hall, and Morgan Llewellyn indicated that approxi-
mately three-quarters of Americans believe that local election administration should
be in the hands of an elected official. Three-quarters also indicated the person
should not have a party affiliation. The most preferred governing option in that
survey was a nonpartisan, elected board of elections in every county. Yet, political
scientists David Kimball and the present author, Martha Kropf (2006), found that
in analyzing local jurisdictions—counties and townships—a vast majority of local
election officials (LEOs) are elected. About half are selected with explicit consider-
ation of partisanship—some of these partisans are elected, as is the case for county
clerks throughout much of Kansas; others are appointed by the governor, some with
a board with a partisan distribution (e.g., North Carolina counties are governed by
an election board, with two members from the governor’s party and one member of
the other major party; North Carolina election boards hire a civil servant to run the
day-to-day process of elections—an election director). Mississippi has elected election
boards, but with about half elected on a partisan basis and the other half appointed.
Many policymakers and scholars believe that local election administration must
be nonpartisan (or with bipartisan control, such as election boards, who hire an elec-
tion director, do in North Carolina). There is some evidence of differing partisan atti-
tudes and behavior, depending on partisanship. Along with my colleagues Timothy
Vercellotti and David C. Kimball, I found that local election official partisanship does
affect attitudes toward provisional voting—when officials are more supportive, more
provisional votes are cast and counted in the local jurisdictions the officials serve (Kropf
et al., 2013). However, in other research, Kimball and I along with Donald Moynihan,
Carol L. Silva and Brady Baybeck found that in fact, partisanship affects attitudes
toward election administration only in the largest precincts (Kimball, et al., 2013).
Although some public administration scholars speak about “representative bureau-
cracies,” it is interesting to note that in terms of demographics—or descriptive
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representation—there may not be a lot of representation going on among local elec-
tion officials. For example, the Congressional Research Service reports that three-
quarters of the local officials are women, and only about 5 percent are minorities
(Fischer and Coleman, 2008). My research with Moynihan, Silva, and Kimball found
that in the jurisdictions flagged by the Voting Rights Act as the Section 5 jurisdic-
tions (pre-Shelby, 2013),'” only about 5 percent had a history of devices or tests that
discriminated against minority voters. Further, the study notes that African American
local election officials were significantly less likely to support a photo identification
policy and were significantly less likely to believe fraud was a problem. Finally, the
most recent study about LEO service examines responses to requests for information
from Latino individuals. Harvard University political scientists Ariel R. White, Noah
L. Nathan, and Julie K. Faller conducted an experiment wherein they emailed local
election directors to ask about photo ID requirements:

Analyzing over 5,300 replies, we find clear, causally identified evidence of bias against
Latinos in the responsiveness of local election officials. Emails from Latino names are
roughly five percentage points less likely to receive a reply to a question about voter
ID requirements than those from non-Latino whites. Replies that Latino emailers do
receive are less likely to convey accurate information about ID requirements. There is
some evidence that this bias is greater in responses to questions about voter ID com-
pared to a baseline question, but this is not statistically significant across model
specifications.

(White et al., 2015: 2)

However, more research in the area of the partisanship of local election officials
needs to be conducted. Perhaps a motivation to serve the “public” keeps partisan
attitudes in check and ensures that officials represent their constituents. In other
words, informal norms governing election administration may actually govern how
these local officials run elections. There are democratic and civic norms of coopera-
tion that may very well affect local election officials—who often have considerable
discretion to implement policy because they are so distant from state officials—
which make them want to implement the election simply according to the law and/
or most fairly.

THE POLLING PLACE AND THE POLLWORKER

There is no way an election could happen (short of more advanced Internet voting
and all-mail voting, as is the case at the time of this writing in Oregon, Colorado,
and Washington) without a largely volunteer force of citizens to work as poll-
workers. Typically, pollworkers are paid very little!® (compared with the full day
they typically work); they work in the polling place, opening and closing it, check-
ing people in, asking for identification, setting up voting machinery, adjudicating
issues with people who are convinced they are registered to vote, etc. According to
the EAC EAVS, close to 900,000 pollworkers worked on Election Day in 2012 in
50 states (about 7 pollworkers for every polling place). According to the 30 states
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that reported age data for pollworkers, almost one-quarter of them were over the
age of 71, despite federal grant programs to recruit college-aged pollworkers (grants
administered through the Election Assistance Commission). State law addresses
the types of pollworkers who staff the polls and even governs the differing titles
by which they are known: for example, election judges (and chief judges), booth
workers, commissioners, etc. Although some states may designate that a polling
place must have a member of both major parties as judges, these individuals are not
the same as party poll observers or those who may challenge voters as members of
the political parties.

The EAVS found that 44 percent of jurisdictions reported a “somewhat difficult”
or “very difficult” time with pollworker recruitment for the 2012 election.!® Scholars
Barry C. Burden and Jeffrey Milyo analyzed these data as a part of a report for the
Presidential Commission on Election Administration (a group charged by President
Barack Obama in his 2013 State of the Union address to study problems in election
administration):

Many states report little difficulty across all jurisdictions (DC, Michigan, and New York)
while others report difficulty in every local jurisdiction (Alaska, Connecticut, Delaware,
Hawaii, Kentucky, and Louisiana). At least one state reported that it was “very difficult”
to find poll workers in every county. Examining the states where difficulty was common
does not reveal obvious relationships between this measure and other outcomes such as
levels of voter turnout, political competitiveness, or waiting times.2’

(pages 5-6)

Burden and Milyo suggest that because the question on the survey is not related to
turnout or other outcomes such as how long potential voters waited in line, there
may be a problem with the way in which the difficulty of recruiting is assessed.
Clearly, however, pollworker recruitment is cited as an issue, leading some to suggest
that Election Day should be a holiday—not necessarily to increase turnout of voters,
but to allow full-time employees to be pollworkers”! Still others note that the only
qualification that one must have to be a pollworker is a pulse!

No election director can be in every voting precinct at the same time, so in elec-
tions, there is very little supervision of pollworkers. Political scientists R. Michael
Alvarez and Thad Hall (2006) call this a principal-agent problem in that the election
directors in counties must delegate responsibility to pollworkers on Election Day. In
other words, a “principal” cannot be in every place she or he must be to complete
task(s) such as provision of government services (such as holding an election), so she
or he hires “agents” to complete the task(s) for him or her; that agent may or may
not share the same attitudes as the principal. The pollworker must make a variety of
decisions, which the county/town official in charge of elections must hope are con-
sistent with the pollworker’s training (if, in fact, a pollworker is trained—that is not
necessarily the case). The regular county election staff is typically not in the precinct
polling place when a voter is checking in at a front table; a pollworker has to make
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decisions about what direction to take. Consider asking for voter identification. Even
if the state law does not specify that one needs identification to vote, the pollworker
might believe so strongly that it should be the law that he or she asks for it anyway! If
the voter is lacking the proper ID, then a voter may be turned away simply because
of the principal-agent problem and not the written law of the state. Furthermore, in
a state that does require photo identification, the pollworker can decide if the identi-
fication is acceptable or not; for example, who decides whether the picture on the ID
matches the voter? In each case, the attitude of the pollworker becomes the law.?? In
that sense, the pollworker is a street-level bureaucrat, acting as a government worker
directly providing a service (the ability to vote) to the people (see Lipsky, 1980). And
it is not clear that pollworkers intentionally discriminate—pollworkers are paid next
to nothing to work a very long and stressful day—and they only work, at most, one
or two days every year. It should not be surprising that even with good training, they
take action that may be unconscious or that seems perfectly logical to them.

Indeed, research provides evidence that in the case of voter identification, poll-
workers may mistakenly ask certain people to identify themselves. A group of politi-
cal scientists led by Lonna Atkeson studied pollworkers in New Mexico; at the time
of the study, the state had not required photo ID, so pollworkers could not require
it for voters at the polls on Election Day. Yet, Atkeson and her colleagues (2010: 70)
found that pollworkers often did ask for ID. They found that the potential voters
whom pollworkers asked were most likely to be Hispanic men, compared with White
voters.?® Political scientist Rachel Cobb and her colleagues conducted an exit poll
of voters in Boston, where only two types of potential voters are required to show
an “acceptable ID”: first-time voters who registered by mail and failed to provide a
copy of their photo ID and voters who are inactive.?* Cobb and her colleagues found
that pollworkers were more likely to ask for ID from non-English speakers (rather
than English speakers) and from those who are Black or Hispanic, compared with
similar voters who are White. Pollworkers were less likely to ask for ID from those
who reported having “more than college” education than from similar voters with
“less than college” education. In the national Congressional Cooperative Election
Survey, political scientist Stephen Ansolabehere (2009) found similar results regard-
ing requests for identification among states that require such ID and those that do
not. The three studies cited here are careful to consider other variables that may cause
pollworkers to ask for identification. The study by Cobb and colleagues is particu-
larly interesting in that the scholars even considered how crowded the polling place
was at the time the survey was taken and whether or not minorities were more likely
to be first-time voters or inactive voters.

Yet, pollworkers are involved in more than just checking citizens in at vot-
ing time—they assist voters, offer the voters curbside voting or not (as in North
Carolina), and answer questions about eligibility and location if the voter is reg-
istered in a different precinct. Although these decisions are governed by election
law, it is difficult to remember the various subtleties of law, especially if the polling
place is busy.
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Clearly, pollworkers are key. Thad E. Hall, J. Quin Monson, and Kelly D.
Patterson (2009) studied how voters viewed the service provided by the pollworkers
on Election Day in Ohio and Utah. The voter perception of pollworker job perfor-
mance affects how confident voters are in “fair election outcomes” and how confident
the voters are that their ballots were “counted accurately.” Taking into account a vari-
ety of other voter variables, the scholars found that the rating of job performance did
matter to how confident vorters felt.

FUNDING MECHANISMS FOR ELECTIONS

Because budgeting is such an important part of the political landscape, the reader
should wonder why those studying institutional theory do not mention the struc-
tures of funding more prominently. One can reasonably hypothesize that the method
by which elections are funded will affect the amount and certainty of funding, and
thus the activities in which localities are able to promote voting and educate voters.
If that is the case, then the value elections hold vis-4-vis other funding priorities must
certainly play a role in voting behavior and election outcomes (for example: Do peo-
ple know how to use voting equipment? Will they turn out to vote, and will they
have the correct identification?). If a locality cannot afford to have the proper voting
equipment or as many pieces of equipment as necessary given its population, that
could affect the ability of the jurisdiction to process all the voters. Interestingly, both
budget practice and accounting practice vary among states and, most likely, locali-
ties. In fact, scholars who conduct accounting research hypothesize that institutional
theory (laws, values, and norms) affects what accounting standards are adopted by
states (Carpenter, 2001)! When scholars and policymakers study the amount spent
on elections, it seems that these varying practices across the country make it as diffi-
cult to calculate the accurate amount spent as it was to calculate voter turnout across
the country more than a decade ago and to a certain extent today. Those examining
budgets often use case studies with a small number of jurisdictions or rely on reports
from election administrators. For example, the Pew Center has a series of reports
about state-level funding for elections.

However, limited evidence indicates that local officials are embedded in a
local government and funding for elections largely comes from local tax dollars,
although state budgets may contribute some funds to cover the costs. In 2001,
Ernest Hawkins, at the time, Sacramento County, California, Registrar of Voters
and president of the National Association of County Recorders, Election Officials
and Clerks, explained that in some states such as California, localities “charge”
the state, school district, or special district (for example, a rural water district)
for costs of running an election for an office in that jurisdiction.” Yet the fed-
eral government does not pay for elections for federal offices; if they did 15 years
ago, Hawkins suggests that it might have cost more than $59 million. To cover
those costs, local election officials must compete with other governmental bodies.
Hawkins put it this way:
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Funds that are allocated for conducting elections come from the same pool of funds
that are needed to operate the libraries, maintain parks, fix the roads, provide health
and welfare services, enforce law, protect adults and children and the whole host of local

services.2¢

Boone County, Missouri, county clerk Wendy Noren told me in an interview in
2003 that elections are often considered a low priority by county commissioners
who have other, more visible priorities, such as roads that potential voters drive on
every day (Kropf, 2005). Presidential Commission on Election Administration com-
missioner and former Maricopa County Election Department’s federal compliance
officer Tammy Patrick noted that there are several expenses that many do not con-
sider, such as processing of write-in candidates on ballots, a county deputy on call for
potential election security calls, and troubleshooting hotlines and other communica-
tions in case of troubles on Election Day.?’

Political science scholars Heather M. Creek and Kimberly A. Karnes (2010) note
that different funding practices leave some jurisdictions with a lower capacity to run
an election:

Rural districts quite often work not only with limited resources due to their small
populations and limited tax bases, but must also serve expansive areas. The process
of becoming HAVA-compliant requires resources such as staff, funding, technical
expertise, and buildings accessible to the disabled that can be used for polling places.
These are all costs that we expect would be greater burdens on rural than urban
districts.

(page 276)

Creek and Karnes provide a detailed case study of three states with very different
funding mechanisms where voting equipment was concerned in the wake of HAVA.
More than ten years beyond HAVA, local election administrators are now worried
about purchasing new equipment, as much of the current equipment is reaching the
end of its life.

CONCLUSION

From a historical perspective and practically speaking, it makes sense that US elec-
tions are administered in such a decentralized manner. At our country’s founding,
distances among voters within a state were greater, both figuratively and literally.
The growth of transportation and communications technology in our country has
significantly shortened distances and made more centralized elections possible, yet
more centralized elections are not really politically possible at this point. We have a
highly path-dependent system of election administration in the United States. That
is to say, we have a system now that is built upon institutions created at the found-
ing of our country, and before, in the period of colonization. Political scientist Alec
Ewald argues that the US system of voting has gradually become more centralized,
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but the development of centralization has been “gradual and uneven” (page 18).
He writes that

Americans arrived in the early national period via a particular set of experiences, and
ideas born of those experiences shaped and defined their policy choices. At the same
time, part of the messiness of democratic lawmaking is that it can build on prior poli-
cies and institutional arrangements without clearing them away.

(page 25)

Yet, he also develops the idea that US elections are governed more at the local level
than many Americans believe or understand. Practically speaking, very little of the
formal legal system governing elections is created at the national level.



CHAPTER 4

THE FEDERAL PART
OF THE INSTITUTION

WHEN A TYPICAL US CITIZEN CONSIDERS “ELECTION MONITORS,” he or she might
consider a team of US observers traveling to other countries, such as Kenya when
it held its 2013 national election. In Kenya, according to the Carter Center, “[t]he
country has a longstanding history of ethnic-fueled electoral violence, which culmi-
nated in postelection violence in 2007-2008 that left more than 1,000 people dead
and over 600,000 internally displaced.”" International election monitoring is pro-
vided by organizations worldwide in order “to support efforts to strengthen demo-
cratic processes and institutions and to support the conduct of elections that meet
international standards, are peaceful, and have credible results.”?

One might never consider monitors observing a local election in Alabama—at
least not in today’s world. But, in Evergreen, Alabama, federal monitors did oversee
the election held on June 18, 2013, in the central-Alabama town of almost 4,000
people. New York Times reporter Adam Liptak illustrated the reasoning for the
observers with a story of a man who greatly valued his right to vote:

Jerome Gray, a 74-year-old black man, has voted in every election since 1974 in this
verdant lictle outpost of some 4,000 people halfway between Mobile and Montgomery.
Casting a ballot, he said, is a way to honor the legacy of the Voting Rights Act of 1965, a
civil rights landmark born from a bloody confrontation 70 miles north of here, in Selma.

The franchise remains fragile in Evergreen, Mr. Gray said. Last summer, he was kicked
off the voting rolls by a clerk who had improperly culled the list based on utility records.

Yet others claimed there was no basis for the observers. According to Alabama Media
Group reporter Brendan Kirby recorded a statement that showed the emotions raised
by the federal intervention.

[Incumbent Council Member] Skinner, who got 51.6 percent of the vote in a field
that included two white candidates and two black candidates, said the results refute the
caricature of Evergreen painted by naysayers during the federal litigation over the racial
makeup of the voting districts. “It shows there’s no racial divide here. There’s not,”
he said. “That’s made up.”*
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However, on January 14, 2014, a federal judge ordered the federal supervision under
Section 3 of the Voting Rights Act to continue until 2020. This meant that federal
monitors could observe the election and that changes to voter registration and city
council districts had to be cleared with the Department of Justice before they went
into effect.’” Although city officials first tried to fight the extension,’ they ultimately
came to an agreement with the plaintiffs. In addition to the federal monitors, even
though the part of the Voting Rights Act that required voting jurisdictions to ask per-
mission to make changes in voting law had been overturned by the Supreme Court in
June 2013 in the case Shelby v. Holder, Evergreen would need to have voting changes
concerning districting and eligibility cleared by the federal government.”

The plaintiffs filed the lawsuit partially because voters such as Jerome Gray, men-
tioned in the opening story, were placed on a “problem voter” list. In establishing
who was eligible to vote in the city election, the city began not with the county voter
registration list, “but worked from the list of persons billed by the municipal util-
ity system, and placed those persons who paid municipal utility bills on the list of
eligible voters.”® According to the lawsuit, 30 percent of the eligible voters in the
city were on the county registration list but not the utility bill list, so were consid-
ered “problems” and omitted from the registry. Furthermore, the city council districts
based on the 2010 Census apparently packed the vast majority of the African American
population into two districts. Two-thirds of the population is African American, but
the council only had one Black member. The litigation had delayed the local city
council and mayor’s election until June 2013, but ultimately, 15 federal election
monitors observed the five polling places across the small city. According to a court-
appointed special master, no incidents occurred. However, with three majority Black
districts created, only one Black candidate won a seat, even with the new court-
ordered plan. Voter turnout was low.

Election monitors are fairly common. In every presidential and midterm elec-
tion, the attorney general announces lists of jurisdictions where monitors will over-
see 28 jurisdictions in person, where the Justice Department most likely received a
complaint or request for the monitoring.” The monitored jurisdictions include those
that have been “certified” as requiring monitors for federal elections under the Voting
Rights Act. According to the Department of Justice, 153 counties or parishes'® in
11 states have been certified for federal monitors in the past. As of early 2015, fewer
than ten are certified under Section 3a of the Voting Rights Act.!" Monitors are in
place not just for racial discrimination, but also for purposes of ensuring that elec-
tion officials provide ballots and other election materials in languages other than
English (for example, in Orange County, New York, a number of individuals are
from Puerto Rico, an American territory, and their first language is Spanish).!* The
Justice Department also notes that ensuring those with disabilities can vote has been
a priority.

The previous chapter made the institution of elections sound very decentralized,
and for good reason—the institution #s decentralized, even hyperdecentralized. One
should not take for granted today that Congress now can do nothing in the face of
overwhelming and unwieldy state and local power over elections, as the example of
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federal monitoring shows. The Elections Clause of the US Constitution states: “The
Times, Place and Manner of holding Elections for Senators and Representatives,
shall be prescribed in each State by the Legislature thereof; but the Congress may
at any time by law make or alter such Regulations, except as to the Places of chus-
ing Senators” (US Constitution, Article I, Section 4). How much power this clause
imparts is a subject of debate.

Three overriding themes emerge in this chapter: first, when the political con-
text allows, the federal government makes some changes to the institution of elec-
tions, despite the hyperdecentralization, but it can be an uphill battle. The second
theme is that the federal part of the formal “rules” has largely focused on access to
voting rather than administration. However, as the reader will see in later chapters,
making sure individuals have the right to vote is really known as a series of “first-
generation” battles. The second generation of battles focused more on making sure
that minorities could elect candidates of their choice. The final theme? The federal
courts—especially the Supreme Court—often have the final say as to what the laws
mean and in their “enforcement,” even though opinions often invoke “legislative
intent.” An administrative agency in the federal government—the Department of
Justice (DOJ)—has “enforcement” powers over much of the federal laws (although
a relatively new Election Assistance Commission (EAC) has had charge of distribut-
ing funds for voting equipment incentives'?), but more often than not, the Justice
Department files a lawsuit in court, although certainly, as indicated by the introduction,
the DOJ has sent monitors to protect voting rights.

A SURPRISINGLY LIMITED ROLE FOR FEDERAL LAWMAKERS

An interesting balance has developed in terms of election administration. Public
administration scholars and Auburn University professors Kathleen Hale and
Mitchell Brown have helped educate (and certify) election officials for many years as
a part of the National Association of Election Officials. They characterize attitudes
toward election administration in the federal system as divided:

In terms of the broad normative themes that support American federalism, the
mechanics of elections—how, when, where, who—are typically seen as the province of
states and localities; the equity of elections—access to and fairness of the process—are

typically seen as responsibilities of the federal level.'

This is ironic given that the “right to vote” is not explicitly in the US Constitution,
but time brought changes that informed state governments that they could not
deny the right to vote based on race (Fifteenth Amendment), sex (Nineteenth
Amendment), or age (Twenty-Sixth Amendment). Furthermore, the Constitution
now reads that “[t]he right of citizens of the United States to vote in any primary
or other election for President or Vice President, for electors for President or Vice
President, or for Senator or Representative in Congress, shall not be denied or
abridged by the United States or any State by reason of failure to pay poll tax
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or other tax” (Twenty-Fourth Amendment). All of these amendments state that
“Congress shall have power to enforce this article by appropriate legislation.”

One way to analyze the role the federal government has had in elections is to con-
sider the various pieces of legislation the US Congress has passed where it concerns
both election administration and voting rights. The timing of the passage of legisla-
tion has signaled the political importance of voting rights and emblemizes the waxing
and waning of voting rights, which have been affected by the political environment
(external triggering events and partisan control of institutions of government) at
the time. And the level of enforcement of those laws (mostly by the Department
of Justice’s Civil Rights Division, with a Voting section and a Disability Rights sec-
tion), most likely reflects the political environment at the time of the DOJ action
(or inaction).!® And, even when the Department of Justice does not sue states or
localities in an attempt to enforce the law, private citizens and interest groups have
filled that void. Thus, if an election authority allegedly violates a federal law, the DOJ
or an individual (often represented by an interest group such as the American Civil
Liberties Union or the NAACP) will bring suit in federal court. Throughout history,
a number of legal decisions have emanated from the federal courts concerning issues
such as gerrymandering, violations of the Voting Rights Act, and many others.

Numerous pieces of legislation have been passed at the federal level throughout
history with the intent of regulating elections in some manner. The constitutional
changes allowed voting to various groups, but the twentieth-century statutory
changes tend to focus on access to the voting process, with the exception of the
Help America Vote Act of 2002, which was more administrative in nature. Many
of the pre- or early-twentieth-century changes dealt with arguably minor administra-
tive issues. For example, in 1872, Congress established that representatives be cho-
sen at the same time—on the Tuesday after the first Monday in November. When
the Constitution was amended to allow for direct elections of senators, Congress
also passed a law for the election on the same day as the House of Representatives
(1914).'° However, it is notable that the Help America Vote Act of 2002 was the first
piece of federal legislation passed that provided federal funding for localities™ elec-
tion administration. Political scientist Alec C. Ewald argues that nineteenth-century
national changes “were relatively scattered, and many were reversed or abandoned
after partisan or doctrinal shifts” (page 72). However, he argues that each of the
changes in the twentieth century have served as scaffolding for succeeding changes.
Most Americans are probably surprised at how few national laws there are regarding
elections, especially since the ones that exist are high profile (the Voting Rights Act)
or tend to touch almost every citizen (the National Voter Registration Act [NVRA],
also known as the Motor Voter Act).

VOTING RIGHTS ACT OF 1965
(AMENDED 1970, 1975, 1982, 2006)

Variously called “the most effective civil rights statute ever enacted in the United
States,”!” “the crown jewel of the Civil Rights movement,”'® “a revolutionary
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measure,”!? and “a sacred symbol of American democracy,”?® but with parts that are
“fraught with controversy,”*! the Voting Rights Act (VRA) was passed in 1965 with a
bipartisan majority. The VRA was intended to enforce the Fourteenth and Fifteenth
Amendments to the Constitution, which had been circumvented continually, par-
ticularly in the South.?> The VRA represented a dramatic shift in power toward the
federal government, especially because of Section 5.

SECTION 5/SECTION 4B

Section 5 specified that election laws were essentially frozen, but only in certain
jurisdictions. Local and state governments could make no changes—not even small
ones—to election law without asking permission from the Department of Justice or
the DC federal district court. The US Commission on Civil Rights (USCCR) is a
government agency created by the Civil Rights Act of 1957 whose mission is to col-
lect information and evidence about civil rights enforcement, including voting rights.
The USCCR gathered a variety of evidence concerning VRA enforcement for hear-
ings held about the reauthorization of the VRA. They noted in that report the vari-
ous types of laws that needed preclearance:

1. redistricting plans, annexations, and de-annexations;

2. methods of elections (for example, from at-large to single-member districts,
the use of a majority vote requirement, or from elective to appointive and vice
versa) or the number of elected officials;

3. precinct lines, polling place locations, and absentee or early voting locations;

4. ballot format, balloting rules, polling place procedures, early voting and

absentee voting procedures, ballot initiatives, referenda, and recall procedures;

. special election dates;

. voter registration;

7. the procedures and standards for becoming a candidate for elective office and

[©)WAV)]

campaign finance requirements;

8. the public electoral functions adopted by political parties; and

9. the languages in which jurisdictions provide voting materials and information
to the public.??

The Voting Rights Act defined those jurisdictions that would be subject to the
freeze in those laws in Section 4b. The DOJ or the district court would not allow
the law to go forward if it had either the purpose or result of discrimination against
minority voters. This part of the law was supposed to be temporary, but lawmakers
kept extending it (Tokaji, 2014).

What distinguished the Section 4b jurisdictions that had to obtain the “pre-
clearance?” Those jurisdictions had a history of the use of “tests or devices” (such as
a literacy test to determine whether someone was “able” to vote), which prevented
people from voting, as well as voter registration or turnout in the jurisdiction under
50 percent of the population. The federal government had never before told a state
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or local government it had to ask permission before changing its own law. However,
litigating each case of voting discrimination had proven a formidable burden before
passage of the VRA. According to legal scholar Richard L. Hasen, Southern states
challenged the new law in court; in the first such case, South Carolina v. Katzenbach
(1966), the Supreme Court ruled that Congress acted appropriately in passing the
law—it enforced the Fifteenth Amendment.?* In fact, the majority opinion read,

Two points emerge vividly from the voluminous legislative history of the Act contained
in the committee hearings and floor debates. First: Congress felt itself confronted by an
insidious and pervasive evil which had been perpetuated in certain parts of our coun-
try through unremitting and ingenious defiance of the Constitution. Second: Congress
concluded that the unsuccessful remedies which it had prescribed in the past would
have to be replaced by sterner and more elaborate measures in order to satisfy the clear
commands of the Fifteenth Amendment.?

The US Congress most recently renewed the section requiring that the state and local
governments obtain permission in 2006.

However, on June 25, 2013, the Supreme Court struck down the coverage formula
in Section 4b in Shelby v. Holder on a vote of 5-4. Chief Justice John Roberts wrote
the majority opinion:

Coverage today is based on decades-old data and eradicated practices. The formula cap-
tures States by reference to literacy tests and low voter registration and turnout in the
1960s and early 1970s. But such tests have been banned for over 40 years. And voter
registration and turnout numbers in covered States have risen dramatically.

Legal scholars such as Samuel Issacharoff argue that one way of looking at the deci-
sion is to consider that racial discrimination or electoral manipulation that affects
minorities is just as likely to occur in states such as Ohio as it is in states such as
Mississippi (2013: 117). Essentially, the opinion indicated that if the US Congress
wanted to pass a more updated coverage formula, it should. Although members
of Congress have proposed legislation altering the coverage formula, members of
Congtess had not seriously considered such formulas, at least as of early 2015.

The election of the nation’s first Black president (for two terms) triggered a discus-
sion about the continuing relevance of Section 5. Political scientists and legal scholars
Stephen Ansolabehere, Nathaniel Persily, and Charles Stewart IIT (2013) note that

advocates of Section 5 believe it proved its worth:

In the run up to the 2012 election, section 5 proved it had bite, as photo ID and other
laws were prevented from going into effect by the Department of Justice (DOJ) or the
district court in Texas, South Carolina, and Florida, and Texas’s congressional redistrict-
ing plan was found to be intentionally discriminatory.2®

(page 206)

Ansolabehere and his colleagues analyzed different sources of data to show that there
is racially polarized voting within the former Section 5 jurisdictions. This degree of
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correlation between vote choice and voter race (taking into account other factors
known to affect vote choice) is an indicator of a variety of problems, say the scholars.
They argued that racially polarized voting indicates that minorities may have less of
an opportunity of electing candidates of their choice. Not only that, but if race is a
large determinant of voting, then it is also possible that politicians will follow the will
of the majority, which in effect discriminates against the minority because the politi-
cians will be more responsive to those that vote for them—the disadvantage is specific
to African Americans in this case. Finally, the polarization is not due to state law itself
being intentionally discriminatory, but “private choices occur in a state-structured
environment” (page 209). This polarization in the Section 5 jurisdictions compared
to non-Section 5 jurisdictions “demonstrate[s] the coverage formula’s continuing
relevance” (page 220).

Critics of the Supreme Court ruling are also quick to point out that states—
particularly those with Republican majorities in their state legislatures—were quick
to pass restrictive voting legislation. An example is North Carolina, where the
Republican governor signed into law a controversial voter reform bill on August 12,
2013, just about six weeks after the Shelby v. Holder decision (dated June 25, 2013),
and over strong Democratic opposition. Note that the General Assembly presented
the bill to the governor on July 29, 2013.%” The North Carolina bill contained photo
identification for voters, ended same-day voter registration during early voting, cut
a week off of early voting (although early voting was to be open in more places),
stopped pre-registration of 16- to 17-year-olds, and ended the ability for voters to
cast provisional votes in precincts other than their officially assigned precincts. These
issues quickly became the subject of lawsuits under Section 2 of the Voting Rights
Act (see the following section). As of this writing, these lawsuits are wending their
way through the courts.

SECTION 2 VERSUS SECTION 5

It is important to note that the Shelby finding does not mean the VRA is no longer
in force. In particular, Section 2 of the act basically forbids discrimination in voting.
It states that

[n]o voting qualification or prerequisite to voting, or standard, practice, or procedure
shall be imposed or applied by any State or political subdivision to deny or abridge the
right of any citizen of the United States to vote on account of race or color.”®

The issue is that Section 2 requires a case-by-case approach, rather than the “stop
it before it starts” approach to discrimination in Section 5. In other words, the
burden of proof is on those filing the lawsuit (the plaintiffs) rather than the juris-
diction having the burden to show the law change does not disadvantage minority
voters.”

What makes Section 2 interesting, however, is that Congress amended the Section

in 1982. The Voting Rights Act changed the face of African American registration
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and voting, increasing both dramatically. Yet, some observers began to realize that an
increase in registration and voting did not necessarily mean an increase in descriptive
or substantive representation. In other words, voting discrimination moved from out-
right “vote denial” to more subtle “vote dilution.” The US Congress addressed that
with changes to the act in 1982. University of Michigan legal scholar Ellen Katz and
a team of students examined cases decided on the basis of Section 2 and in the con-
text of the research discussed the background of amendments to the Voting Rights
Act passed in 1982:

By the summer of 1975, black citizens in Mobile were registering and voting without
hindrance, a feat that would have seemed impossible a decade earlier. And yet, ten years
after passage of the Voting Rights Act, black residents in Mobile noticed that their par-
ticipation seemed to be making little difference to the substance and structure of local
governance. At the time, African Americans comprised approximately one third of the
city’s population, white and black voters consistently supported different candidates,
and no African-American candidate had ever won a seat on the three-person city com-
mission. Housing remained segregated, black city employees were concentrated in the
lowest city salary classification, and “a significant difference and sluggishness” charac-
terized the City’s provision of city services to black residents when compared to that
provided to whites.?°

Katz and her colleagues stated that, at the time, the lower courts found that the at-
large electoral system diluted African American voting strength.’! When local leg-
islatures are structured so as to select representation on an at-large basis, it makes it
much more difficult for a minority to gain any sort of representation. However, in
Bolden v. City of Mobile, the Supreme Court overturned that decision, saying that
neither Section 2 of the VRA nor the Constitution proscribed electoral laws, just
“produced racially discriminatory results.” (Katz et al., 2006: 647). Thus, in 1982,
Congress amended the Voting Rights Act to bar electoral structures that had a dis-
criminatory result. For the most part, a plaintiff does not need to have a smoking gun
to establish voting discrimination, but one must show that there are discriminatory
effects.

Furthermore, as noted in the introduction, parts of the VRA establish a similar
system of preclearance, based on a lawsuit. A federal court found that the city men-
tioned in the introductory story, Evergreen, Alabama, violated the Voting Rights Act
in terms of both voting access (determining eligibility) and vote dilution (in terms of
the drawing of the city council districts). Thus, with the ruling, the city came under
DOYJ supervision, but with electoral changes only related to those two points subject
to preclearance.

The critical difference between Section 2 and Section 5 is that Section 2 can-
not stop legislation before it is even enacted. Section 2 requires that some sort of
alleged violation must occur and then someone must file a lawsuit under Section 2.
However, Section 2 took on increased importance after the Shelby County v. Holder
decision. In fact, the Justice Department sued a number of Southern states who
passed voter identification legislation in the wake of Shelby using the Section 2 law.
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LANGUAGE MINORITIES

In the 1975 amendments to the VRA, Congress added consideration of “language
minorities.” That is, for certain election jurisdictions, the Voting Rights Act requires
that bilingual (or multilingual) voting information be available: a number of individ-
uals have not had adequate education in English in order to read the ballot and other
election material. In fact, some places, such as Los Angeles, have up to seven lan-
guages (with an eighth Asian language “unspecified”).*? Still others, such as Orange
County, New York, have a number of American citizens educated in a school fly-
ing an American flag, as Puerto Rico does, but not providing instruction in English.
According to the Department of Justice,

[almong other factors, the denial of the right to vote of such minority group citizens
is ordinarily directly related to the unequal educational opportunities afforded them
resulting in high illiteracy and low voting participation. The Congress declares that,
in order to enforce the guarantees of the fourteenth and fifteenth amendments to the
United States Constitution, it is necessary to eliminate such discrimination by prohibiting
these practices, and by prescribing other remedial devices.

Interestingly, CNN conducted a poll in 2006, wherein they found that a majority
(about 53 percent) of Americans believe that a person should 7oz “be permitted to
vote if they cannot read or write English.” And certainly, in examining the effec-
tiveness of protections, organizations such as the Asian American Legal Defense
and Education Fund documented cases in a recent report that those with lim-
ited language skills receive little to no help from pollworkers and sometimes even
harassment.

In Philadelphia, PA, at the Jefferson Alumni Hall poll site, an elderly Chinese American
voter unsuccessfully attempted to vote. The Judge of Elections and another poll worker
held the curtains to his voting machine wide open as the voter cast his vote, violating
his right to privacy. Then the Judge of Elections instructed the voter to push certain
buttons and vote for certain candidates. The poll worker then instructed him to vote
for additional candidates. The voter had intended only to vote for the presidential can-
didate. No Chinese interpreter was present at this poll site. Had an interpreter been
present, the LEP [low English proficiency] voter would have been able to vote for
whomever he wished.

SUCh harassment is the reason fOl‘ thC ClCCtiOIl law—so that knowin En hSh dOCS not
e &
become thC “literacy test” fOl‘ citizens wishing to vote.

ACCESSIBILITY FOR INDIVIDUALS WITH DISABILITIES

Consistent with the idea that the federal governments role in election administra-
tion has mostly been in the realm of protecting access to voting, the Americans with
Disabilities Act (ADA) specifically mentions voting as an area wherein those with



54 INSTITUTIONS AND THE RIGHT TO VOTE IN AMERICA

disabilities have experienced discrimination. However, the first federal concern was
with those who are 65 and older accessing the polls (Voting Accessibility for the
Elderly and Handicapped Act of 1984). Then, more generally, the ADA provided
that state and local governments should make public services—such as voting—avail-
able. The General Accounting Office (GAO) has conducted a variety of studies con-
cerning the level of accessibility for those with disabilities. GAO’s Barbara Bovbjerg
testified before the National Council on Disabilities, explaining that the law is not
just about physical modifications to polling places:

State and local governments may generally comply with ADA accessibility requirements
in a variety of ways, such as reassigning services to accessible buildings or alternative
accessible sites. ... Public accommodations must make reasonable modifications in
policies, practices, or procedures to facilitate access for people with disabilities. These
facilities are also required to remove physical barriers in existing buildings when it is
“readily achievable” to do so; that is, when the removal can be done without much
difficulty or expense, given the entity’s resources.>’

(page 4)

Even commercial (nongovernmental buildings) must be accessible if they are used for
voting. However, Bovbjerg noted that the GAO study found that only about one-
quarter of polling places “had no potential impediments in the path from the parking
[lot] to the voting area” (page 1), but 45 percent of polling places at least had curb-
side voting. According to the report, about one-third of localities the GAO surveyed
said they used long-term care homes as polling places (presumably effectively ensur-
ing accessibility). Interestingly, the federal government began administering a grant
program through the Department of Health and Human Services for accessibility
when it passed the Help America Vote Act of 2002.

NATIONAL VOTER REGISTRATION ACT OF 1993

Most Americans know this law by the most common place in which it is imple-
mented: local offices of state Departments of Motor Vehicles (DMV). The so-called
“Motor Voter” law mandated that citizens be able to register in offices wherein they
received social services such as food stamps, as well as the DMV. It also instituted
uniform requirements governing the removal of voters from the register; instituted a
uniform, federally provided voter registration form;?® and allowed all voters to be able
to register to vote by mail. Supporters argued that the law was needed because of low
voter registration and turnout. Scholars and voting rights activists Frances Fox Piven
and Richard A. Cloward noted the difficulties with various registration laws across the
country in 1988, about seven years before the implementation of the Motor Voter law:

Thus in many places people must travel to a county seat to register, often without benefit
of public transportation, and then only during working hours. Even the twenty-four
states that allow people to register by mail have no system to make the mail-in forms
widely available, so that one must still go to a board of elections. For poorer and less
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educated people, voter registration forms are frequently difficult to understand. And
elections officials can be intimidating. Such arrangements are typically justified with the
argument that voting shouldn’t be easy, that people ought to earn the privilege by sur-
mounting the obstacles embedded in the registration process. But the voter registration
system is supposed to be a method of listing eligible voters, not of weeding out those
whom politicians consider undeserving.?”

(page 869)

Thus, the NVRA sought to provide more uniform and open voter registration.
However, when the act first went into effect, seven states went to court to challenge
it, but lost. And in 2008, two voting-access interest groups, Project Vote and Demos,
reported that there was a decline in the number of registrations at public agencies; in
addition, the report notes that there remained a large number of unregistered vot-
ing-age citizens whose incomes were under $25,000 year.*® However, groups such as
the Heritage Foundation responded by saying that welfare reform (passed in 1996)
reduced the caseload, and therefore the voter registrations.

VOTING ACCESS FOR OVERSEAS VOTERS

There have been several efforts over the years to centralize voting for military mem-
bers and their spouses, starting in 1955 with the Federal Voting Assistance Program
(FVAP). A 1964 FVAP report lamented, “[a]s late as 1955, and despite the experi-
ence of World Wars I, II, and Korea, the United States had no completely satisfactory
system to permit members of the Armed Forces and overseas civilian employees to
take part in local, state and national elections through the use of absentee ballots.”
The US Secretary of Defense is the individual charged with implementing federal laws
ensuring that soldiers and other government employees working overseas can regis-
ter and vote.”’ In 1986, the Uniformed and Overseas Citizens Absentee Voting Act
(UOCAVA) was passed to centralize all previous federal laws concerning absentee vot-
ing for the military.41 The FVAP administers the nuts and bolts of overseas voting,
ranging from answering “frequently asked questions” such as “What is a postmark and
how do I get one?” to providing an electronic transmission service for overseas voters to
request, receive, and submit ballots. In response to claims that several soldiers were not
receiving ballots on time in order to vote and submit them by the deadline, Congress
passed an amendment to UOCAVA—the Military and Overseas Voter Empowerment
Act (MOVE) in 2009. Most importantly, MOVE required states and localities to

provide absentee ballots to overseas voter at least 45 days before an election.*?

HIGHER EDUCATION ACT OF 1965 (1998 AND 2008
AMENDMENTS)

Federal government involvement in voting participation does come in some other
strange places as well. For example, in order for a college/university to be eligible to
participate in federal student aid programs (Stafford Loans, Pell Grants, etc.), the
institution must participate in a “good faith” effort to distribute voter registration
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forms to “each student enrolled in a degree or certificate program and physically in
attendance at the institution, and to make such forms widely available to students at
the institution.”®® Amendments added in 2008 said that universities could distribute
forms electronically, although any email distribution must be about voter registration

alone.#

HELP AMERICA VOTE ACT OF 2002

The Help America Vote Act of 2002 (HAVA) represented a significant level of
involvement in the nuts and bolts of election administration, but scholars and policy-
makers both argue it was carefully crafted in order to respect the idea of federalism on
which the electoral system was based. Congress passed the act in response to the 2000
election and various administration and counting problems identified in the voting
process.”> The largest proportion of the act’s budget was focused on incentives for
election jurisdictions (states, counties, cities, townships) to replace outdated voting
equipment,“® although some funds were allocated to grants for accessibility, as briefly
mentioned earlier.”” At the time, many jurisdictions used punchcard ballots, which
had been in use since the early 1960s. Punchcard ballots were the “poster child” of
the 2000 election because problems with using these ballots became the focus of
headlines. Thus, the act called for voting equipment that met certain standards:

Title III of the Act specified that voting systems used in federal elections should meet
several standards. First, the voter should be able to verify independently and privately
that his vote was cast as intended. Furthermore, the voter should be able to change the
ballot if he desires. If the person casts too many votes for a contest, the system should
provide notification and allow the opportunity to correct any mistake.

(Kropf and Kimball, 2012: 25)

Not only that, but each precinct in the country was required to have at least one
piece of voting equipment that allowed those who are disabled to vote in private and
independently. In total, Congress budgeted $3.86 billion dollars in HAVA, most of
which was granted to the states in order to purchase newer equipment.”® According
to the Congressional Research Service, as of December 2014, only $3.54 billion of
the monies had been appropriated.*’

Second, although many states had provisions in state law that provided for fail-
safe balloting (approximately 27), HAVA required these provisional ballot rules to be
instituted in every state.”®

To avoid turning people away from the polls on Election Day, Section 302 of the
HAVA required states to allow people to vote a provisional ballot when they believe
they are registered but their names do not appear on the voter list at their polling place.
The justification for provisional voting was that sometimes people are wrongly removed
from the voting registry because of database errors or because the would-be voter
recently moved. Data entry errors and general administrative mistakes are also possible.
(Kropf and Kimball, 2012: 26, note removed)
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Once cast, these provisional ballots would be separated from other ballots, and
the decision of whether or not the ballots would be counted into the total would
be decided by local election officials after the election. However, HAVA left it up
to state discretion whether or not provisional votes, which were otherwise valid but
cast in the wrong precinct, would count toward the contests for which the voter was
eligible. In the 2004 election, 17 had provisions in place to count provisional ballots
cast outside the correct precinct (or at least the portion of the ballot that applied to
the individual—if a person, for example, votes in the incorrect district for city council,
his or her vote for city council would not count, but his or her state or federal elec-
tion votes would count). In 2004, 27 did not count those cast at the wrong precinct.
By 2014, only 22 state governments chose not to count any of the ballots cast in the

incorrect precinct.5 1

VOTER REGISTRATION DATABASES

Another key part of HAVA called for each state to create a “single, uniform, official,
centralized, interactive computerized statewide voter registration list defined, main-
tained, and administered at the State level that contains the name and registration
information of every legally registered voter in the State and assigns a unique identi-
fier to each legally registered voter in the State.”> The EAC issued voluntary guide-
lines that suggested that the databases either could be coordinated from the top (at
the state level) or local jurisdictions could all be connected, with data combined
(Hall, 2013).

These statewide electronic voter registration lists enable state partnerships in order
to check for duplicate registrations—where a citizen is registered to vote in more than
one location. People may be registered in multiple locations, not necessarily because
they wish to commit fraud; they may simply move, especially if they live in an area
where multiple states are linked—such as the Washington, DC area, where people
tend to live in northern Virginia, DC, or Maryland.>® Thus, several states have created
efforts to cross-check voter registration lists from other states.”® However, matching
is not a straightforward exercise, according to the experts working with the National
Research Council; in fact there is a fairly large amount of research examining how to
perform matches in large databases, with scholars having different points of view:

Errors in record-level matching may be false positives (a match is indicated when in fact
the two records refer to different individuals) or false negatives (a nonmatch is indicated
when the two records refer to the same individual). What is an acceptable upper limit
on a given type of error depends on the application in question. For example, if the
voter registration database is being checked against a database of felons or dead people,
a low rate of false positives is needed to reduce the likelihood that eligible voters are
removed from the VRD. Just how low a rate is acceptable is a policy choice.>®

(page B2)

There are at least two different interstate cooperatives comparing voter registra-
tion databases. One of the first states to pioneer an effort to compare voter rolls was
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Kansas, in which cooperating states sign a memorandum of understanding. More
than 20 states participated in the cross-checking program in the beginning of 2013.%
The cross-checking has caught people double-voting,”” but many fewer than were
simply matched by the database comparisons, as identified by Kansas Secretary of
State Kris Kobach in a presentation before the National Association of State Election
Directors. Another effort involved more than just comparing voter registration data-
bases; seven states participate in the Electronic Registration Information Center

(ERIC), supported by the Pew Charitable Trusts. ERIC is designed to

connect information in state voter files with data from state motor vehicle offices, death
records, and change of address information to identify eligible but unregistered indi-
viduals and identify outdated entries and duplicate entries within and across states to
help clean up voter rolls.>®

(page 1)

HAVA AND THE CREATION OF THE ELECTION ASSISTANCE COMMISSION

HAVA created a new federal agency: the Election Assistance Commission (EAC).
The EAC could not write rules to implement federal policy; rather, it would serve as
a clearinghouse of election research in addition to providing best practices for issues
such as ballot design and design of election signage and other information (Montjoy,
2005).>” The EAC now hosts the Election Administration and Voting Survey, with
data about voter turnout, absentee ballots, and voting equipment from 2004 to
2012. However, there was some question about midway through the agency’s ten-
ure when the commission’s handling of a voter identification and election fraud
research report was questioned, when the agency failed to release the report.®’ In
2007, Congress investigated the EAC and asked the inspector general to review the
obligations of the agency.

However, in terms of ballot and equipment standards, research indicates that only
a few jurisdictions have adopted the suggestions for the graphic design of ballots
(Kropf, 2014). The EAC has also issued voluntary voting system guidelines (VVSGs)
in cooperation with the National Institute of Standards and Technology. Public
administration scholars Hale and Brown show that the vast majority of states have
opted out of the VVSGs and that election officials and voting equipment venders
both find the national standards unhelpful.

They also report that their ability to acquire new equipment is stymied by a time-
consuming, expensive, and ineffective federal certification process that, although voluntary,
has become the de facto standard for voting equipment manufacturers. Not in the least,
election officials are not confident that states can fill the void in the absence of any federal
certification process, even though the current process is expensive and slow at its best.

(page 429)

Hale and Brown find that just 12 states fully adopted the guidelines, whereas another
23 have adopted the federal standards in some way. As current voting equipment ages
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out, Hale and Brown report that local jurisdictions are worried that they will not be
able to purchase new equipment that meets federal standards.

The EAC has been consistently handicapped because of a lack of commissioners,
which occurred because of political pressure to close the agency.®! In the beginning,
although the law specified that the commission would be in place by February 2003,
it took until about February 2004 for the body to operate because of delays in the
nomination and confirmation of commissioners.? Because the body was charged
with distributing the grant-funding portion of the HAVA appropriation (states had
to meet various requirements such as publishing state plans for reform in order to
obtain the funds), no grant funds could be distributed until the commission was in
place.®® Then, according to one newspaper report (USA Today), the EAC “languished
without commissioners” from 2010 to December 2014, the equivalent, the paper
reported, of “two election cycles, to put it in Washington terms.”®* According to the
Center for Public Integrity,

[ilts endowed with almost no regulatory powers. All four commissioner positions [sic]
have been vacant since 2011, and it hasn’t conducted a public meeting since then. It hasn't
had a quorum of three commissioners—what’s needed for the EAC to conduct votes, write
policy and issue advisory opinions—since 2010. The commission has no permanent exec-
utive director or general counsel. It used to distribute grants to states so they may better
administer elections. But today, lacking leaders, the EAC no longer makel[s] grants.G5

In December 2014, the Senate confirmed three commissioners, allowing the commis-
sion to have a quorum.

THE DEPARTMENT OF JUSTICE

Ultimately, enforcement of many of the federal laws has been up to the Department
of Justice’s Voting Section, part of the Civil Rights Division of the Department of
Justice (organized under the Civil Rights Act of 1957). According to the DOJ Office
of the Inspector General (OIG):

The Voting Section is responsible for enforcing federal voting laws, including inves-
tigating and litigating civil matters throughout the United States and its territories,
conducting administrative review of changes in voting practices and procedures in cer-
tain jurisdictions, and monitoring elections in various parts of the country. The Voting
Section is staffed with approximately 100 employees, comprising attorneys, social sci-
entists, civil rights analysts, and support personnel. Since 1995, the Voting Section has
generally employed 35-40 attorneys at any given time, although the number of Section
attorneys in that period has fluctuated between 31 (1998) and 45 attorneys (2010). The
structure of the Section’s management team has varied over time, but Section leadership
has generally included a Section Chief and several Deputy Section Chiefs and Special
Litigation Counsels. The Section’s staff, including its management team, is comprised
entirely of career employees.*®

(page 9)
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The OIG provided this information as part of an extension of investigation of
charges of political influence over the actions of the Department of Justice—under
both Republican and Democratic administrations. Yet ultimately, the OIG did not
find evidence for partisanship affecting the enforcement of voting laws. However, the
OIG concluded that “[t]he conduct that we discovered and document in this report
reflects a disappointing lack of professionalism by some Department employees over
an extended period of time, during two administrations, and across various facets of
the Voting Section’s operations” (page 258). Other offices administering politically
charged legislation did not indicate that liberals and conservatives behaved so badly
toward each other. Legal scholar Richard L. Hasen put it thusly, “... if the people
charged with maintaining a level playing field cant keep the peace, what hope is there
for anyone else”?¢’

All in all, the DOJ helped the United States make very real strides in voting rights
for minorities. The DOJ is probably struggling with many of the same issues the rest
of the country is—how much progress has really been made for minorities in our
country? The reaction when Shelby v. Holder was announced certainly is illustrative of
the discomfort many Americans have regarding issues of race. Some like to say they
do not see race, but a quick look at current events concerning controversial police
shootings remind us that race is very relevant. And, moreover, it is probably difficult
for most Americans to imagine people born in the United States who may not be lit-
erate in English, as some in Alaska are.

FEDERAL COURTS

The purpose of this book is not to cover the intricacies of the federal court sys-
tem: certainly there are three levels of federal courts—district courts where federal
voting lawsuits begin (94 districts), courts of appeals (there are 12), and, of course,
the Supreme Court. This chapter has made it clear that a number of federal agen-
cies implement various types of federal voting legislation, including the Justice
Department. Legal scholar Jennifer Nou (2013) argues that “... the emerging por-
trait of federal election administration is one in which some of the most important
election-related statutes are being implemented, if at all, by courts” (page 151).
Her scholarship argued that the courts themselves, have few tools of their own for
enforcement of law and must rely on other policymakers to do so—even Alexander
Hamilton made the argument that the courts are “the weakest branch” (Franklin and
Kosacki, 1989).The public’s view of the courts as legitimate is arguably more impor-
tant than that of the other branches. Although there were several court decisions con-
cerning elections before the 1960s, in general, federal courts did not become involved
in “political questions” such as election administration. The 1960 case Baker v. Carr
about redistricting in Tennessee signaled a sea change in court willingness to become
involved in the nuts and bolts of elections, and sometimes very involved, particularly
in redistricting cases.%®

Right after the Supreme Court agreed to hear the Crawford v. Marion County
case (Indiana voter identification case), legal scholar Daniel P. Tokaji (2007) made
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the argument that election administration cases should stay with the lower courts.
He argued that the lower federal courts have done a “respectable if imperfect job” of
handling election administration cases, especially given their “factual complexity.”

Even more serious is the potential damage to the Court’s credibility that might flow from
further intervention in a hot-button issue that tends to divide legislators along party
lines. When lower courts make mistakes, their opinions do much less damage than erro-
neous decisions from the Supreme Court. That is true not only because their precedential
impact is narrower, but because lower court decisions receive far less attention.®’

(page 1093)

The Supreme Court did indeed uphold the Indiana government-—issued photo
identification requirement. According to Justice John Paul Stevens, who wrote the
majority opinion in the case, one of the three appeals court judges did say the law
seemed political.

The dissenting judge, viewing the justification for the law as “hollow”—more precisely
as “a not-too-thinly-veiled attempt to discourage election-day turnout by certain folks
believed to skew Democratic’—would have applied a stricter standard, something he
described as “close to ‘strict scrutiny light.” /d., at 954, 956 (opinion of Evans, J).70

The majority opinion, however, stated that the burden was on only a limited number
of individuals, for example, “elderly persons born out-of-state, who may have diffi-
culty obtaining a birth certificate” but the state’s interest in “integrity and reliability
of the electoral process” was greater.

EXAMPLE OF FEDERAL INVOLVEMENT

All in all, the federal government becomes involved in more ways than sending
observers; the Department of Justice and federal courts have suggested alternative
methods of electing representatives as a way to address racial imbalance in represen-
tation. Yet such solutions sometimes contrast with long-held beliefs about election
administration and voting. Take for example the case of Port Chester, New York.

In December 2006, the Department of Justice filed a lawsuit against a Westchester
County, New York village, Port Chester (otherwise known as “the ‘poor stepchild’ in
a county of wealthy enclaves”’!). Before 2010, no Hispanic’? person had ever been
elected to the Port Chester board of trustees, even though about one-quarter of its
citizen voting age population was Latino’® and almost half of its total population
is Latino. Cesar Ruiz, a Peruvian immigrant who was raised in Port Chester, filed a
DOJ complaint after having failed in an attempt at running for the board.”* Thus,
the Department of Justice contended that the village’s method of electing trustees—
the village elected them at-large, that is, elected by and representing the entire
village—violated Section 2 of the Voting Rights Act. In other words, the method
of electing representatives diluted the votes of Hispanics and they could not elect a
representative of their choice, even when Hispanics voted as a bloc. The majority of
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voters simply overwhelmed their choices. This is an example of “vote dilution” rather
than “vote denial.””> The structure of the institution affects the right to vote—not
in terms of an individual (or group of individuals) being allowed to cast a vote, but
rather, in terms of a group not being able to elect a representative (see Chapter 9).

In keeping with requirements of Section 2 lawsuits, the DOJ charged there was a
history of discrimination against Hispanics in the state and county. Ultimately, the
court sided with the DOJ, and the village had to change its method of electing trust-
ees, among other actions. Thus, in 2010, the village began to use a method called
“cumulative voting.”’® Every voter had six votes to cast (that is, the voters had as
many votes as there were seats on the board)—a voter could cast all six for one can-
didate if he or she felt strongly enough about the candidate.”” The village mounted
an educational campaign about the method, which appeared to work. In an exit poll,
most people reported they understood the system, and many used multiple votes.”®
The system worked in terms of enabling representation: the village elected its first-
ever Hispanic representative.

The village used an alternative election mechanism—a different, but definitely
not new way of electing representatives. Yet even though empirical evidence indi-
cated that people understood the system, it seemed counter to “normal” principals of
voting. An Associated Press reporter found an example:

Arthur Furano voted early—five days before Election Day. And he voted often, flipping
the lever six times for his favorite candidate. Furano cast multiple votes on the instruc-
tions of a federal judge and the US Department of Justice as part of a new election sys-
tem crafted to help boost Hispanic representation. ... “That was very strange,” Arthur
Furano, 80, said after voting. “I'm not sure I liked it. All my life, I've heard, ‘one man,

one vote.”””?

The village of Port Chester is also not the first to experience this sort of lawsuit.
The courts have considered part of our right to vote the ability to be able to choose
a representative and actually have a fighting chance at electing that representative.
Often, such cases are addressed by ordering the entity to create smaller districts rather
than electing representatives at-large. Here, some individuals believe that alternative
methods are more difficult to implement because people like Furano, who was intro-
duced earlier, are used to voting in a certain way. This idea of “one man one vote”
is powerful rhetoric against the method of voting because it has been an accepted
maxim about voting since the 1960s.

CONCLUSION

The character of the relationship between the federal and state governments has
changed over time, depending on political context. Political scientist Alex Ewald
suggests that for a time in the late 1800s, among judges and members of Congress,
it became almost “common sense” that Congress should have power over elections.
Ewald writes, however, that “just as national institutions together built a doctrine
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and a practice of expanded national power to supervise voting practices, so together
did they eventually abandon it” (page 64). He suggests that partisanship was part of
the reason for the change in focus toward states; but changes in state law concern-
ing Australian Ballots (secret ballot reforms, see Chapter 1) also trumped the nascent
federal efforts. Although states passed such laws, they often passed the burden of pay-
ing for ballots onto localities (Ewald, 2009: 69) and local officials were thought of as
“agents of the state.” The federal government, in contrast, exercised such delegation
in a very limited and restrained way.



CHAPTER 5

ACQUIRING VOTING RIGHTS

IN THE SUMMER OF 2013, the US Supreme Court changed the course of electoral his-
tory by striking down Section 4b of the Voting Rights Act (VRA). This part of the
federal VRA defined jurisdictions that had a history of voting discrimination against
minority populations. In effect, before the summer of 2013, election law was fro-
zen in nine whole states and parts of six other states (56 counties and two town-
ships), which were defined as “covered” jurisdictions and subject to Section 5 of the
act.! Every time one of those jurisdictions wanted to make even the smallest voting
change, they had to apply to the Department of Justice (DO]J) or the DC Federal
District Court. Together, the DOJ and the court halted a number of election changes
deemed to be discriminatory to both African Americans and Native Americans.

Yet, as noted previously, this national-level legislation has not been the norm in the
United States. Some observers suggest that we have reached a point in our country
wherein we no longer need the legal structure created by the Voting Rights Act; after
all, we have universal suffrage at this point in our country and we elected an African
American president. Actually, that we have universal suffrage in our country is not
exactly the case; our progress toward universal suffrage has not been a linear pro-
gression or easily developed. In point of fact, this chapter markedly shows how the
institution of voting is not only about the laws created, but also the attitudes toward
those who might cast a vote. It is in considering the development of the right to vote
that one sees the most obvious causal effects of institutional theory—this country’s
legal apparatus and its implementation has had a direct effect on the utilization of the
franchise in the United States. This chapter highlights some of the storied history of
the articulation of the right, in both formal and informal ways.

This chapter articulates three key themes: first, in considering the development of
suffrage, its development was not a steady movement forward. Keyssar notes that it
was explicitly nonlinear:

The evolution of democracy rarely followed a straight path, and it always has been
accompanied by profound antidemocratic countercurrents. The history of suffrage
in the United States is a history of both expansion and contraction, of inclusion and
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exclusion, of shifts in direction and momentum at different places and at different
times.

(page XXIII)

The quote from the Shelby dissent is indicative of that nonlinear, parametric devel-
opment; African Americans in the United States briefly had the legal ability to reg-
ister and vote following the passage of the Thirteenth, Fourteenth, and Fifteenth
Amendments to the Constitution, only to have the vote severely curtailed. Some
individuals argue that today, we have been seeing the beginning of yet another era of
curtailment, especially for those who are primarily Democratic voters (see Chapter 10).
The nonlinear movement has occurred for women, immigrants, and even for college
students (or maybe more accurately, those aged 18 to 20).

The second theme has to do with the idea that political scientist Richard Valelly
labels “institutional complementarity.” He explains that “[t]he operation of each part
of the emerging regime was all the stronger because it worked in a larger context of
other measures” (page 127). In other words, no single law worked by itself to allow
or disallow the right to vote. Moreover, when new parts of the electoral institution
are created, the new factors interact with structural inequalities, currently existing
laws, and institutional norms already in existence. Those who seek to maintain power
know this. Keyssar wrote that suffrage was allowed or not based on identity (immu-
table characteristics of the potential voter such as race, sex, or age) or behavior (did
the potential voter establish residence, have enough knowledge, or commit a felony).
For those wanting power, restrictions based on behavior complemented characteris-
tics (even those not temporary) long correlated with immutable factors such as race
or age. In other words, if the potential voter is a former slave, then he might not
have adequate education to meet literacy requirements. Additionally, election laws are
necessarily implemented at the local level, and those administering the laws have dis-
cretion to implement them—especially in ways expected by those in power.

The third theme is simply that the United States does not yet have universal suf-
frage: for example, states vary in terms of laws governing voting for individuals who
are over 18 but who have a guardian and for individuals with mental or cognitive
incapacities, such as traumatic brain injuries. States also vary with respect to those
who have committed certain types of felonies. In terms of suffrage, even college stu-
dents may fall into a grey area. The United States has progressed very far, but it is not
correct to say we have universal suffrage.

All in all, then, what this chapter illustrates is a history of institutions—both formal
and informal—that has changed over time, but not in a perfectly linear manner. This
chapter proceeds by detailing what might be thought of as the chronological order
of the development of suffrage. What we see is an unfolding of the history of suf-
frage, which is driven by a variety of factors. Keyssar details a variety of reasons for
changes in who could vote: what is especially notable is how partisan politics and win-
ning elections seemed to be a key driver for such changes throughout time, although
not the only one. War, economic change and development, and even changes in atti-
tudes (toward race and sex, for example) effected change in the formal institutions.
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Yet, what the reader will see by the end of the chapter is that the United States is not
perfectly democratic; there do remain questions about which specific groups should
vote (e.g., felons, but also those with mental disabilities and even college students).

THE FOUNDERS AND THE CONSTITUTION

In keeping with the hierarchy of electoral institutions, it is important to begin with
the Constitution of the United States, which set in motion the idea that states would
shape the development of the right to vote in the United States (or lack thereof). As
noted in Chapter 2, scholars today are quick to note that the US Constitution lacks
an articulated “right to vote.”? The framers left the definition of who could vote to
the states to decide. It was only much later in the context of amendments that the
Constitution had more to say concerning race and suffrage, sex and suffrage, and age
and suffrage—not to mention poll taxes. Yet even such amendments did not say that
every citizen of our country had the right to vote.

Furthermore, the framers seemed to have a manifest distrust of the masses
in creating the national government. Historian Sean Wilentz (2005) writes that
“[plhilosophically, the assumption prevailed that democracy, although an essential
feature of any well-ordered government, was also dangerous and ought to be kept
strictly within bounds” (page 7). Even though the revolution was built on the ideas of
“sovereignty and representation,” Wilentz finds that even the most patriotic thought
that government belonged in the hands of those most wise. Given the colonial British
roots, he suggests, the founders worried that those who had no property would be
manipulated by those for whom they worked (they were incapable of independent
judgment) or would figure out a way to use politics to gain access to land.*> Wilentz
puts it bluntly

The Revolution, by destroying the old forms of monarchical government and virtual
representation, opened up lines of argument and ways of thinking that severely under-
mined hierarchical assumptions. The most hard-headed of the revolutionary leaders
understood this and, for the most part, found it frightening.

(page 9)

This distrust is reflected in the structure of the national government as articulated
in the Constitution. For example, the president of the United States was not directly
elected. Rather, he (or she) was elected by a group of “electors” appointed

in such Manner as the Legislature thereof may direct, a Number of Electors, equal to
the whole Number of Senators and Representatives to which the State may be entitled
in the Congress: but no Senator or Representative, or Person holding an Office of Trust
or Profit under the United States, shall be appointed an Elector.*

Indeed, that we should have a more “democratic” system and directly elect the
president has been the subject of legions of scholars and activists to this day. The
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Constitution also set the parameters for the types of participation. Furthermore, the
framers also provided for indirect election of senators. Certainly, there was a House
of Representatives, explicitly created to represent “the people,” especially in issues
of taxes because revenue bills originated there. Yet the House was moderated by
the Senate (all laws had to pass both chambers with the same language), which was
elected in such a way as to represent the states, and was often elected by the legislature
of the state from where they came. So although the legislative branch was supposed
to represent the people, the branch was considerably limited, and the system, with its
built-in checks, exhibited a significant bias toward the status quo—that is, slow and
incremental change in public policy over time. That was by design so that the masses
could not quickly and easily change policy. However, even with this distrust, the fram-
ers left voter eligibility in the hands of the states—there was disagreement, and the
framers built support for the new Constitution on the rhetoric of democracy.

LIMITS BEFORE THE CONSTITUTION

States established that White men with property (of course, each state had different
laws) were allowed to vote. Yet, new research about early voter eligibility and turnout
indicates that the proportion of individuals who could vote was actually higher than
many historians have noted in the colonies, and later the American states. Oxford
historian Daniel Ratcliffe suggests that the availability of land made the difference in
terms of allowing more White males to vote:

By contrast, the abundance and availability of land in North America meant that large
numbers of colonists satisfied similarly defined requirements. This was especially true
where the requirement was expressed in terms of acreage rather than value, as was cus-
tomarily the case in the southern colonies: It was much easier to acquire (and to mea-
sure) 50 acres than land worth £50 either at sale or in annual rents. Six colonies also
allowed alternative qualifications to frechold ownership in the form of personal property
or payment of taxes, opening the suffrage to owners of urban property, and even to
those prosperous farmers who rented their land or held it on some form of leasehold.
Consequently, as early as the 1720s the suffrage was uniquely wide in the colonies.

(2013: 221)

Moreover, Radcliffe notes that the states did not adopt additional restrictions on suf-
frage in the aftermath of the adoption of the Constitution, and some states rolled
back property requirements. By 1792, only 7 out of 15 states required property
to vote (Robertson, 2013). Two opposing forces affected the franchise: inflation
made property restrictions less important by increasing the value of smaller par-
cels, but urbanization reduced the amount of property that any one person owned
(Robertson, 2013).

BLACK/AFRICAN AMERICANS

Ironically, as the franchise and attitudes in favor of democracy (for White males)
increased during the early 1800s, support for explicit limitations on the franchise
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for women and Blacks increased. In the early 1800s, several Northern states began
to limit African American voting, including New York, according to City University
of New York history professor Paul J. Polgar. New York's 1821 Constitutional
Convention created a property requirement for Black voters, but not for White
voters. He provides evidence that the opposition to African American voting in
New York in the early 1800s was based not just in racism and prejudice, but also
in partisan competition between the Federalists and the Republicans (Polgar, 2011).°
Free Black voters were a firm Federalist bloc, even though the Republicans had made
attempts to appeal to them (Federalists tended to oppose slavery). Polgar argues that
the Republican Party of that time also used racism and prejudice to suppress non-
supportive votes. Along with analyzing data® attesting to the level of partisan compe-
tition, Polgar relates intriguing details that almost sound contemporary:

After controlling the State Assembly for eight straight years, the Republicans finally lost
their majority in 1809. The economic depression New York was undergoing as a result
of the Jefferson administration’s embargo had resurrected the Federalist Party. When
the Republicans retook the State Assembly a year later, they passed a bill that required
free black voters to obtain certificates of freedom in order to vote in elections. The
Republicans framed their actions as returning legitimacy to state elections by accusing
PFederalists of illegally enlisting the votes of bondspersons.”

(pages 8-9)

Historians suggest the history of Black suffrage was rather akin to two sets of
Reconstruction: one immediately after the Civil War wherein African American par-
ticipation skyrocketed; yet what institutions give, they can also take away. The other
took place 100 years later with the passage of the Voting Rights Act (Valelly, 2008).

By the start of the Civil War, 25 states out of 31 excluded African Americans
from voting, and New York, as noted earlier, had separate requirements for Black
and White males. The five states allowing African Americans to vote were in New
England (Keyssar, 2000: 69).® By the end of the Civil War, three amendments were
part of the Constitution: the Thirteenth (freeing the slaves), the Fourteenth (equal
protection and citizenship), and the Fifteenth (1869; the right to vote should not
be denied based on race). Yet, following Reconstruction, the federal government did
not enforce the Fifteenth Amendment (very well), and Southern state governments
worked to circumvent the ability of Black Americans to vote via changes to state con-
stitutions. Not only that, but Blacks were subject to vigilante violence on the part of
those who worried about political domination.

Why didnt the federal government enforce the Fifteenth Amendment? Indeed,
Congress did pass two Enforcement Acts in 1870 and 1871 making interfering
with voting a federal crime and made a number of fraud-related election crimes ille-
gal. Additionally, in June 1870, Congress created a Justice Department that would
provide the enforcement. However, these two acts lasted only about two decades.
Valelly (2008) makes a compelling argument that the federal government did not
have a “monopoly on coercion,” making it impossible for Blacks to exercise political
rights. Those trying to build the Republican Party in the South had reduced capacity

because the federal government lacked that control (even in Reconstruction). Political
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scientist Alec Ewald develops a variety of arguments about the acts, but ultimately
attributes the acts failure to the idea that only the Republican Party supported them.

Another set of scholars provided evidence that enforcement in the South made
sense politically speaking for the Republicans, given scarce resources. Political scien-
tists Scott C. James and Brian L. Lawson (1999) develop a theory suggesting that the
Republicans in power did not need the African American votes to win the presidency.
In particular, they argue that design of the Electoral College incentivized the same
sort of activity it does today: the same way that candidates spend most of their time
in the battleground states, the Republicans of the time spent most of their federal
voting rights enforcement resources in swing states.

As the darta suggest, this shift in the sectional incidence of prosecutions reflected a sys-
temic alteration in the political economy of nineteenth-century voting rights enforce-
ment, with the decline of southern prosecutions and the growth of swing state activity
closely tracking partisan turnover in the White House. The watershed was the presiden-
tial election of 1884. Near defeat in 1876 and the emergence of the Solid South drove
home to Republicans their tenuous hold on the executive branch, precipitating a real-
location of scarce federal enforcement resources away from the former Confederacy and
toward the northern states we have designated as swing.”

(page 124)

Given that resources to enforce voting rights were constrained (sending marshals and
examiners to various jurisdictions was resource intensive), the Republicans in power
had to be strategic in their use. “Strategic” meant they worked to protect their political
position, especially in the presidency. James and Lawson analyze the use of prosecu-
tions, deputies, and election supervisors to provide evidence for their Electoral College
competition theory. They note that several scholars have come to similar conclusions
about the end of the voting rights enforcement, but with a slightly different cause:

We are not the first to connect Gilded Age electoral competition theoretically to the col-
lapse of African American voting rights. Reaching conclusions different from our own,
Valelly (1995) maintains that it was the decline of national party competition in 1896—
itself the product of party system change—that precipitated the Republican abandonment
of the South. Because the GOP could now secure national majorities without southern
votes, the impulse to intervene on behalf of African Americans shrank correspondingly.
(page 128)

The bottom line, of course, is that the Enforcement Acts did not last long, and no
real enforcement of voting rights happened again until the Voting Rights Act was
passed in 1965.

The case of Wilmington, North Carolina’s 1898 race riot and coup d’état illus-
trates well both the relative amount of power that African Americans had achieved
after the Civil War and how they lost power in the wake of Reconstruction. A little
context: in Wilmington, Blacks outnumbered Whites and Blacks held a number of
local offices such as justice of the peace, deputy clerk of court, and coroner; there
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were Black mail carriers and firefighters. The so-called “Black Second” was a congres-
sional district packed with Black Republican voters; four different Black members of
Congress were elected during the last 30 years of the 1800s (Christensen, 2008). Yet,
it was not only racism that created the powder keg that led to rioting on the part
of Democrats/conservatives in Wilmington, according historian Jerome A. McDuffie
(1979: 63—64); it was the loss of political power, especially to those deemed inferior.

It was not just racism that led the Conservatives to take their final stand on the plat-
form of white-supremacy. The ultimate provocation was the consolidation of the black
vote in support of a political party that supported Reconstruction at the very moment
when the radical impetus of Reconstruction had sharpened the class character of North
Carolina politics. The Conservatives view the Republicans as a dangerous alliance of
inferior blacks, incompetent whites, and traitorous Unionists.'?

In 2000, the North Carolina state legislature created a race riot commission to study
the events to give an official imprimatur to them. According to the report, mem-
bers of the Democratic Party (White elites) overthrew a “legitimately elected munici-
pal government” and banished more than 2,000 African American citizens from the
city; the report also confirmed that around 60 people were killed.!! In other research,
the introduction to one collection of essays noted, “[n]o one, black or white, could
deny that the racial massacre signaled a sea change in how white Americans would
regard civil rights for African Americans. White people in Wilmington had violently
seized their government, and no one had acted to stop them (page 5).”'? In other
words, it seemed that by the beginning of the twentieth century, despite the Fifteenth
Amendment, Black citizens had lost the franchise.

In the years following Reconstruction until the passage of the Voting Rights Act,
it was not just formal institutions that prevented African Americans from voting, but
also informal institutions. Today’s voters probably cannot imagine the murder, lynch-
ing, arson, and other terrorist activity that prevented African Americans from voting.
And the account here does not mean to downplay the terror generated by lynch-
ing or other violent actions; they are more effectively articulated in other sources.'?
They key takeaway here is that these actions were enforcement of the norms of
the time; wealthy elites used racist attitudes about former slaves in order to regain
power following Reconstruction and to protect or preserve their power. Historians
note that such tactics, along with legal-institutional changes, managed to preserve
the power structure of the White elite Democrats. And although the violent activi-
ties were politically effective at suppressing political participation, historians argue
they were, by nature, inefficient. Thus, those who wished to regain and then preserve
the Southern power structure also used several quasi-Constitutional/legal methods to
suppress the vote.

Valelly suggests that the Republicans knew that the Fifteenth Amendment might
be open to circumvention when it passed.

During the drafting of the Fifteenth Amendment, several Republicans—southern
Republicans in particular—warned their party colleagues that they ought to textually
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inhibit any future efforts at apparently color-blind property and educational restric-
tions on suffrage. They urged their colleagues to draft language that could prevent such
tactics. But eventually, Republicans agreed that the important thing was to write an
amendment that could be ratified as quickly as possible, and the version of the Fifteenth
Amendment that is now in the Constitution appeared to fill that bill.

(Valelly: 123)

States capitalized on the idea that they set the requirements for voting—changing
both their state constitutions and state statutes. Democrats from the Southern states
had a variety of methods that seemed color blind such as poll taxes, cumulative poll
taxes, literacy tests, state residence requirements, county residence requirements, pre-
cinct/ward residence requirements, and White primaries. Valelly notes that the states
learned from each other, something akin to the “policy diffusion” literature that
political scientists study now. Historian Keyssar observes that the literacy tests were
particularly potent at barring Black participation, given the level of illiteracy; local
administrators had discretion to implement these requirements.

Many of the disfranchising laws were designed expressly to be administered in a dis-
criminatory fashion, permitting whites to vote while barring blacks. Small errors in reg-
istration procedures or marking ballots might or might not be ignored at the whim of
election officials; taxes might be paid easily or only with difficulty; tax receipts might or
might not be issued.

(page 89)

At the same time, several states—both Northern and Southern—were passing
Australian ballot laws. As briefly mentioned in the first chapter of this book, many
believed that Australian ballots would limit the influence of political parties/bosses;
however, such ballots also served as an implicit literacy test because the ballot required
one to read. Valelly notes that elites expected the ballot to disfranchise (page 127).
By 1900, Black voting was down to practically zero. Many of the legal mechanisms
utilized to reduce the Black vote did appear color blind simply because our founders
had been debating several of them for some time.

In considering the ways the Voting Rights Act, but not the Enforcement Acts
(previous federal attempt to enforce voting rights) succeeded in increasing Black suf-
frage, Valelly argues that the central government had more of an institutional capac-
ity in the 1960s and after to enforce the voting rights centrally, including a stronger
military, than it had in the wake of the Civil War.

In 1957, Congress created a fact-finding body, the United States Commission on Civil
Rights, it reorganized the Justice Department, adding a Civil Rights Division, and
it authorized the attorney general to institute civil actions in federal courts to enjoin
actions that would deprive a citizen of voting rights. In 1960, Congtess addressed such
problems as obstruction of court orders and the destruction of federal election records,
also authorizing court appointment of voting referees.

(2008: 39-40)
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When the Voting Rights Act passed in 1965, one of the most controversial sections
was the preclearance section. Those jurisdictions that have a history of discrimination
had to ask permission to make any changes. In other words, instead of the Justice
Department pursuing lawsuits and fighting voting discrimination in a case-by-case
manner, they could prevent the discrimination. A case-by-case method could simply
result in the guilty parties slightly changing a law after the lawsuit, as pointed out in
the South Carolina v. Katzenbach opinion—the first case to challenge Section 5—
articulated by Chief Justice Earl Warren:

The previous legislation has proved ineffective for a number of reasons. Voting suits
are unusually onerous to prepare, sometimes requiring as many as 6,000 man-hours
spent combing through registration records in preparation for trial. Litigation has been
exceedingly slow, in part because of the ample opportunities for delay afforded voting
officials and others involved in the proceedings. Even when favorable decisions have
finally been obtained, some of the States affected have merely switched to discrimi-
natory devices not covered by the federal decrees, or have enacted difficult new tests
designed to prolong the existing disparity between white and Negro registration.'*

Indeed, Section 5 of the Voting Rights Act was a new approach to the racial discrimi-
nation in voting that would, as articulated by Justice Ruth Bader Ginsberg in her
dissent to the Shelby v. Holder finding, resemble “battling the Hydra.” However, as
noted in Chapter 4, the Supreme Court struck down the formula that defined which
jurisdictions were subject to Section 5 in June 2013.

In early 2015, citizens remembered the 1965 Selma march, which was a triggering
event for the passage of the Voting Rights Act. CBS Television anchor Bob Schieffer
interviewed Congressman John Lewis (D-GA), who helped plan the march from
Selma to Montgomery.

When the marchers crossed the Edmund Pettus Bridge, they were confronted by state troop-
ers and sheriffs who came toward them, beating them with night sticks, using tear gas and
trampling them with horses. Lewis, who was in the front, was the first person to be hit.’

In news coverage of a reenactment of the march, a CBS News Poll asked Americans
if the Voting Rights Act is necessary today. Interestingly, a majority of Americans say
yes, but there is a deep racial divide, with 86 percent of African Americans saying it
is necessary and only 55 percent of Caucasians.!® The poll showed that nearly two-
thirds of Americans say they do not have enough information to evaluate whether
or not the Supreme Court should have overturned Section 5.!” Finally, of the people
who answered the poll, 12 percent of African Americans reported they had trouble
voting; only 7 percent of White Americans had trouble.'®

IMMIGRANT VOTING

As noted in the first chapter of this book, most Americans today believe that voting
is a basic duty of a citizen. Given the current political climate, this also means that
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noncitizens are explicitly barred from voting. In an article entitled “The Threat of
Non-Citizen Voting,” Heritage Foundation scholar Hans A. von Spakovsky writes,
“Americans may disagree on many areas of immigration policy, but not on the basic
principle that only citizens—and not non-citizens, whether legally present or not—
should be able to vote in elections.””” He is right. The German Marshall Fund did
ask in 2010 whether noncitizens should vote—but only in local elections, and not
national ones (wherein it is explicitly illegal by statute). Their research found that
almost two-thirds of Americans believe “[v]oting in municipal elections is a right that
should be reserved for only American citizens.”?® These attitudes are not necessarily
consistent with the history of this country (illustrating the nonlinearity of the devel-
opment of voting rights), and the reader will soon see that there are a number of local
elections wherein noncitizens do vote, especially since they pay local taxes.

At the founding of this country (and even before), the most important qualifier
for voting was the ownership of property,®! although, obviously, there was a ques-
tion about whether women could “own” property or be a head of a household.
According to one of the early scholars studying noncitizen voting, Gerald M. Rosberg
(1977), the states (and colonies before that) varied in whether “citizens” could vote or
“inhabitants” could vote, and what “citizenship” even meant was not completely clear.

Generalizations are difficult not only because of the problem of determining how the
formal rules of suffrage were translated into practice, but also because the concept
of citizenship did not have the same meaning as it has today. Until the Constitution
centralized the power to naturalize aliens in the national government, no single definition
of citizenship was applicable throughout the American states.

(page 1094)

Keyssar notes that the federal government changed the formula for citizenship every
year until about 1802, when foreign-born White males became eligible to naturalize
after five years (2000: 27). Keyssar then notes that until 1830, states revised their
constitutions to ensure that the word “inhabitant” was replaced with “citizen” for vot-
ing; all new states until 1840 followed that language. Rosberg suggests it was the War
of 1812 that actually had an effect on the tightening of citizenship and voting—it
created a rise of “national consciousness.”

Keyssar writes that residency requirements and rollbacks in noncitizen voting went
hand in hand because policymakers began to express grave concerns about nonresi-
dents voting, particularly those from other countries. Keyssar details the partisan
struggle in New York in the 1830s.

Early [proposals] for a registry were unmistakably designed to hinder the voting of Irish
Catholic immigrants and thereby reduce Democratic electoral strength. In 1840, Whigs
succeeded in passing a registry law that applied only to New York City, which contained
the largest concentration of Irish voters.

(2000: 52-53)

The restrictions on noncitizen voting also occurred about the same time as many
states decreased or eliminated the property requirement for voting (Raskin, 1993).
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However, Keyssar and Rosberg both note that between 1840 and 1900, a number
of states began allowing noncitizens to vote again. Rosberg writes:

At a convention in February 1856, the Know-Nothing Party denounced Wisconsin and
other states that had allowed aliens to vote. But their real concern was not so much
with aliens as with “foreigners,” and their goal was to restrict the political power of all
persons of foreign birth. The party’s platform included a demand for a 21-year residence
requirement for naturalization. But the practice of alien voting survived the attacks, and
after the Civil War it spread to at least thirteen more states, all of them in the South or
West and all of them evidently anxious to lure new settlers.

(pages 1098-1099)

In 1874, the Supreme Court ruled on a Missouri case wherein a woman, Virginia
Minor, a women’s suffrage leader in Missouri, tried to register to vote, and made the
claim that the Fourteenth Amendment protected her “privileges” as a citizen, among
those being suffrage. However, the court opinion stated that, indeed, Minor was a
citizen, but voting was not a right of citizenship—Chief Justice Morrison Waite cited
the idea that noncitizens could vote in some states, but that voting was not necessar-
ily an inherent part of citizenship.?*

Besides this, citizenship has not in all cases been made a condition precedent to the
enjoyment of the right of suffrage. Thus, in Missouri, persons of foreign birth, who
have declared their intention to become citizens of the United States, may under certain
circumstances vote. The same provision is to be found in the constitutions of Alabama,
Arkansas, Florida, Georgia, Indiana, Kansas, Minnesota, and Texas.

Certainly, if the courts can consider any question settled, this is one. For nearly
ninety years the people have acted upon the idea that the Constitution, when it con-
ferred citizenship, did not necessarily confer the right of suffrage.”®

However, despite these statements, a movement against noncitizen voting began again
in the late nineteenth century and into the early twentieth century. political scientist
Leon E. Aylsworth noted in 1931 that “[f]or the first time in over a hundred years, a
national election was held in 1928 in which no alien in any state had the right to cast
a vote for a candidate for any office—national, state or local” (page 114).24 Thus, from
1776 until 1926, up to 40 states had some sort of experience with immigrants voting,
reports political scientist and immigrant voting advocate Ron Hayduk (2006).
According to the US Government Office of Citizenship and Immigration Services,
from 1900 to 1920, the United States allowed more than 14.5 million immigrants
to enter the country, but new laws requiring literacy and then World War I reduced
the number immensely.?® Further, the US attitude toward open immigration also
changed—one legal scholar writing in 1993 advocating for noncitizen suffrage called
the attitudes “xenophobic nationalism attending WWI” (Raskin, 1993: 1395). The
United States Citizenship and Immigration Services (USCIS) noted that policymak-
ers viewed immigration as a national security issue more than it had before. Even
when immigration began to rise again from 1950 to 1965, voting was a low-profile
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issue. In 1968, New York City began allowing noncitizens “whose children were in
public schools to vote in community school board elections” (Keyssar, 2000: 252).
The arguments in favor of immigrants voting included that they often own homes,
have jobs, and pay taxes. Moreover, according to the Air Force News Service, 35,000
immigrants currently serve on active duty, and 8,000 more join every year.”” The
argument against immigrant voting is that they are not fully invested in the United
States, nor are they fully assimilated.

When thinking about immigrants and voting, probably the first thing people
are considering is that perhaps “illegal aliens” (undocumented immigrants) are
trying to vote and affect election results. Yet, according to 2012 estimates, there
are approximately 13.3 million so-called “legal permanent residents” (LPRs) in
the United States who are green-card holders and can hold a job and pay taxes
(Rytina, 2013).28 Another 10.3 million are undocumented, according to 2005 esti-
mates (Passel, 2005).%% US statutes state that it is “unlawful for any alien to vote”
in federal elections, unless there are other things on the ballot the state or locality
might allow. However, the other offices/purposes must be separate from the federal
contest.”’

Depending on the independence of the municipality from the state (e.g., does a
city have home rule), some local jurisdictions have allowed noncitizens to vote,
and several others have considered it. For example, Takoma Park, Maryland, near
Washington, DC allows noncitizens to vote in local elections. According to the
Maryland Municipal League,

[wlhile the Maryland Constitution requires citizenship as a prerequisite for voting in
state elections, the law is otherwise silent on the issue. Therefore, individual municipali-
ties are free to choose whether or not to allow non-citizen residents to vote. Currently,
five municipalities in Maryland permit non-citizen residents to vote: Barnesville,
Garrett Park, Glen Echo, Martin’s Additions, Somerset and Takoma Park.3!

According to Hayduk, noncitizens currently vote in school council elections in
Chicago. In Massachusetts, at least two towns—Ambherst®> and Cambridge®*—
passed ordinances allowing citizens to vote, but because state law says that nonciti-
zens cannot vote, the state legislature would have to give them an exemption, but has
not done it.>* The move by Cambridge prompted one editorial writer to state that
the proposal would basically make them citizens:

It would do this via a shortcut, waiving all the requirements customarily expected of
those wishing to be naturalized, including any knowledge of the United States and its
history, any requirement for even the most derisory knowledge of English, or the neces-
sity of any intent to become a citizen.®

By 2010, Brookline, Newton, Chelsea, Boston, and Summerville all considered simi-
lar ordinances.?® San Francisco considered a similar ballot measure in 2010, but it

was defeated (Table 5.1).
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Table 5.1 The wording and vote of San Francisco ballot measure

Measure D — Non-Citizen Voting in School Board Elections®

Shall the City allow non-citizen residents of San Francisco who are 18 years of age or
older and have children living in the San Francisco Unified School District to vote
for members of the Board of Education?

Votes Percent
Yes 118,608 45.09%
No 144,418 54.91%

This measure requires 50%-+1 affirmative votes to pass.

Note: *http:/[www.sfelections.org/results/20101102/, accessed February 16, 2015.

It is with noncitizen voting that some of the most interesting arguments are
made concerning the “logic of appropriateness” where it concerns our institution
of elections. For example, advocates dismiss arguments, such as those made by a
Maryland delegate in 2012, that noncitizens have dark reasons for wanting the fran-
chise. According to the Washington Post, “Del. Patrick L. McDonough (R-Baltimore
County) warned “that even Osama bin Laden would have been allowed to vote in
Takoma Park.” In the Michigan Law Review Rosburg argued that

[a]n alien who has managed to gain entry into the United States is subject, to the same
extent as any citizen, to the laws relating to espionage, sabotage, public disorder, and
the rest. And the resident alien can even be prosecuted for treason—the crime against
allegiance—since he owes at least a temporary allegiance while present in the United
States and is no freer than a citizen to give aid and comfort to the country’s enemies.
Moreover, a resident alien who is an anarchist, a communist, an advocate of sabotage or
destruction of private property, or any one of a great many other things, can be removed
from the country altogether by deportation.

(pages 1125-1126; notes eliminated)

However, the issue of immigrant voting remains a controversial one, and some empiri-
cal research indicates that noncitizens do, in fact, vote when it is not allowed. Based
on the results of the Congressional Cooperative Election Survey (CCES; conducted
online) political scientists Jesse T. Richman, Gulshan A. Chattha, and David C.
Earnest note that the CCES did validate a small number of noncitizens voting, but sev-
eral others reported voting in both the 2008 and 2010 elections. Although the sample
sizes of noncitizens are very small (about 800 in both years out of 90,000 respondents),
making estimation very difficult because of the large potential size of subsample errors,
these scholars argue that noncitizen voting could have changed the result of the North
Carolina election in 2008 giving Obama the win instead of McCain.

COLLEGE STUDENTS

The minimum age for voting of 21 was rarely questioned (except during periods of
major war; see Keyssar, 2000: 225), making the issue of traditionally aged college
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students voting moot for much of US history.® In May 1939, a Gallup Poll asked
Americans, “Do you favor reducing the age at which American citizens can vote from
21 to 18?” Eighty-three percent of Americans said no.>” In the midst of World War II,
Gallup asked the question slightly differently, “At the present time American citizens
cannot vote until they become 21 years of age. Would you favor changing the law to
allow men and women 18, 19, and 20 years old to vote?” Fifty-two percent said no.%
Keyssar explains that during World War II, two US senators proposed a constitu-
tional amendment, but “it died a quiet death,” and only one state—Georgia—made
the voting age 18.

The lack of support for the Vietnam War changed the shape of opinion (Keyssar,
2000: 226). Opinions about 18-, 19-, and 20-year-olds voting changed by another
15 percentage points Of course, again, Gallup changed the question, too: “Do you
think persons 18, 19 and 20 years of age should be permitted to vote or not?” Thirty-
seven percent said no in September 1970.%! In June 1970, Congress amended the
Voting Rights Act to allow all individuals aged 18 to 21 to vote in federal and state
elections and limited the residency requirement to 30 days. Not surprisingly, some
states challenged this; in Mitchell v. Oregon (1970), the US Supreme Court decided
that the federal government could only require that those 18 to 21 could vote in fed-
eral elections, but not state elections.*? Faced with the prospect of seriously compli-
cated elections with two different age groups for different offices, the US Congress
passed an amendment in March, and by June, enough states had ratified it to cre-
ate the Twenty-Sixth Amendment. It took another Supreme Court case (Dunn v.
Blumstein, 405 U.S. 330 [1972]) to change lengthy residency requirements for eligi-
bility to vote in state and local elections; In Tennessee, where the case was filed, the
state had required a prospective voter to live in the state for a year, and the county
where registered for at least three months. Such residency requirements had made it
much more challenging for college students to register and vote and did not, accord-
ing to the Dunn ruling “serve a compelling state interest.”

What the constitutional amendment and court cases did not make clear was “what
is a resident”—the court does allow states to define residency, or “bona fide resi-
dency.”® Political scientists Richard G. Niemi, Michael J. Hanmer, and Thomas H.
Jackson (2009) note that among and within different states, there are different prac-
tices where college student voter registration is concerned. Niemi and his colleagues
note that Missouri and Iowa are two states wherein students are informed they “may
register either in their home town or in their college town” (page 337). The scholars
also analyze Idaho law as an example of a “potentially restrictive” law, which gives
factors to consider when determining one’s residence:

Consider also factor 10, which asks where one spends most of the year. Perhaps recog-
nizing that college students usually live on their college campuses more than in their
parents’ homes, the question goes on to ask why one spends time elsewhere. Answers to
such a query are subject to interpretation and call to mind how, in the pre-Civil-Rights-era
South, responses to literacy questions were taken to mean whatever the registrar wanted.
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The screen ends by warning students that violations of registration laws “can subject
you to criminal penalties”.

(page 338)

As for Virginia and South Carolina, the scholars found variation across the state in
terms of local practice where registering students is involved. Michael O’Loughlin
and Corey Unangst prepared a report about college student voting for the Institute of
Public Affairs and Civic Engagement at Salisbury University (2006: 8):

Federal law however excludes any “community commitment” or even a “good conduct”
criteria for voting rights for non-student adults who also may be transient. Movement
of people in and out of communities is quite common in American society, yet few
suggest that voting rights for those citizens ought to be dependent on their actual or
intended longevity within a community, except when it comes to college students.

In their analysis, as of 2006, O’Loughlin and Unangst classified 38 states as having a
choice for students (not including North Dakota, which does not have voter registra-
tion). The remaining are restrictive states.

All of this is seemingly at odds with the national law, which states that colleges
must make voter registration forms available to college students or risk losing federal
aid (see Chapter 4). But residents of local communities often worry about having
their votes overwhelmed by college students who might only live in the town part-
time. Phillip Ardoin, Charles S. Bell, and Michael Raggozzino conducted research
where they found that college students are more likely to vote Democratic, but tend
to roll-off for local contests (that is, not cast a vote).*4

Various state legislatures have proposed statutes that would affect college student
voting. For example, in 2013, senators in North Carolina introduced a bill titled the
“Equalize Voter Rights Bill,” which would have eliminated a “personal exemption” on
the parent’s North Carolina taxes if the child registered to vote anywhere other than
in their hometown. That particular bill died in committee, but the General Assembly
did pass another bill aimed more broadly than simply at college students, enacting
such things as cutting the number of days on which early voting is allowed,* elimi-
nating same-day voter registration during early voting, requiring a government-issued
voter photo identification with a current address (starting with the primary in 2016),
and specifying that provisional votes that are cast outside the voter’s correct pre-
cinct would no longer count. Several students (along with the NAACP, the ACLU,
and later, the Justice Department) filed suit charging that the Voter Information
Verification Act violated the Twenty-Sixth Amendment to the Constitution, a type of
lawsuit that has never been filed before. %

Sponsors of such bills (at the time of this writing, Republicans) argue that they are
trying to prevent college students from voting in more than one location. However,
opponents argue that such legislation is intended to prevent college students from
voting because the popular perception is that they vote Democratic.”” Although the
franchise issues of college students are nowhere as problematic as the history of racial
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discrimination, policy surrounding college student voting is fraught with inconsisten-
cies and confusion.

UNIVERSAL SUFFRAGE?

The previous three examples are case studies that indicate that voting rights have
ebbed and flowed in the United States. Now, many argue that the United States has
universal suffrage—but that is not the case. There are limitations and threats of limi-
tations on voting: the “threats” are ones that are generally acceptable to most citizens,
but they are still limitations.

REGISTRATION

Voter registration establishes who is eligible to vote and where and for whom or
what (offices, contests) individuals can vote. Registration is the first step of voting
in all states, except for North Dakota, which has no voter registration.48 There is no
national registry of voters; rather, as the rest of the electoral system, it is decentral-
ized; when HAVA passed, it was the first requirement that states have a centralized
voter registration list. Differing states have differing systems. The majority require
that voters be registered beforehand (the time before ranges from 8 days to 30 days,
according to the National Conference of State Legislatures). As of this writing, only
ten states allow Election Day registration (or same-day registration in the case of early
voting). Some, such as North Carolina between 2007 and 2013, allowed “same-day reg-
istration” but only during early voting. Scholars have consistently shown that Election
Day registration increases turnout (see for example, Leighley and Nagler, 2014).

However, it is not just the act of having to register that may limit voting; it is
also the chaotic state of the voter registration lists. One of the most important recent
frontiers in policy scholarship has been the work analyzing problems with voter regis-
tration lists. According to political scientists Stephen Ansolabehere and Eitan Hersch
(2010),% validation of voting lists is only recently possible due to private companies
compiling state lists and advances in computer power. At the time of their analysis,
the scholars found that more than 185 million individuals were registered to vote.
About 1 in 1,000 had an address error in the database. Ansolabehere and Hersch note
that election offices

may neglect to note a voter’s ZIP code, for example. Other times, due to illegible hand-
writing on the part of voters or faulty data entry on the part of officials, street numbers,
street names, cities and ZIP codes may be entered incorrectly or contain typos. (2010)

Further, up to 1 in 25 addresses may not be deliverable. This is a problem when the
local election office needs to send voting information or a ballot request to addresses,
but it may also pose a problem if voters are required to show government-issued
photo identification with a current address. The research estimates that 1 in 365 may
not have correct birthdays. There are also deadwood and potential duplicates.”®
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There are ways to minimize errors and potential issues with voter registration. One
example is cutting out the data entry person and allowing online voter registration
(see Chapter 8). Also, same-day registration allows a voter to register if he or she is
not on the list on Election Day. Finally, the Pew Charitable Trusts is supporting the
Electronic Registration Information Center (ERIC). The system allows states to col-
laborate to use “matching [tools] to improve the accuracy and efficiency of state voter
registration systems.”!

FELONS

Whether or not those who committed felonies should be allowed to have voting rights
has also been a long-debated subject. Some states do not allow those who have commit-
ted felonies to vote, even after prison and probation (12, according to The Sentencing
Project, an organization that advocates on this issue, but with variation in the type of
felonies and whether it is the first or second felony). Still others, such as Vermont and
Maine, have never had such restrictions, and even allow those in prison to vote. As of
2014, The Sentencing Project notes that close to 6 million individuals are not allowed
to vote.”? As stated in the introduction to this chapter, Keyssar noted that immutable
characteristics and behavior characteristics have been used to justify curtailing voting
rights. Having committed a crime is one of the most obvious behavioral limitations.
And, there are certainly a number of normative arguments both for and against felons
having voting rights, but the fact remains that there are many who cannot vote. The
Sentencing Project also states that “Black Americans of voting age are four times more
likely to lose their voting rights than the rest of the adult population” (2014: 2).

INDIVIDUALS WITH COGNITIVE IMPAIRMENTS

An additional group who still faces formal rule barriers, as well as informal views
about their ability to vote, is those with cognitive impairments. There is great varia-
tion in the types of cognitive impairments, including issues such as autism spectrum
disorders, traumatic brain injuries, those with Alzheimer’s (and other usually age-
related cognitive decline), and those who were born with an intellectual disability.
Mental illness may also affect one’s right to vote. Not only is there variation in the
types of cognitive disorders, there is also a great deal of variation in the physical man-
ifestations of the injuries and impairments. For traumatic brain injuries (TBI) in par-
ticular, the issue became even more relevant because of the National Football League
(5,000 former players sued the NFL for hiding the danger of concussions®) and
because of the high survivability of the recent conflicts in Afghanistan and Iraq—
soldiers were less likely to die and more likely to return home with TBI (Tanielian
et al., 2008; Corrigan and Cole, 2008). According to the Brain Injury Association
of America, “TBI is defined as an alteration in brain function, or other evidence of
brain pathology, caused by an external force.”

The real legal question is what qualifications must a person with such impair-
ments meet to be able to vote? Who decides whether they are able to vote? Scholars
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have been studying the issue of cognitive impairments and voting for at least two
decades. There are state laws that could bar those with cognitive impairments from
voting, explicit in constitutional language, statute, or precedence from court deci-
sions (Hurme and Appelbaum, 2007). In New Jersey, prior to a 2007 constitutional
change, the constitutional language was, “No idiot or insane person shall enjoy the
right of suffrage.” Apparently, as of 2008, nine states still use similar language in their
state laws and constitutions.

According to the Bazelon Center for Mental Health Law & National Disability
Rights Network, in 2008, 15 states and the District of Columbia do not allow vot-
ing if the voter is “under guardianship” or a court determines the person is “mentally
incompetent” or “mentally incapacitated.” The two groups note, however, that such
hearings rarely involve issues having to do with voting or making a choice. Rather,
the hearings tend to revolve around issues other than voting. Another 20 states do
not allow voting if a court determines a person cannot vote. Finally, three states dis-
allow voting by individuals who are determined to be “non compos mentis,” but
according to the Bazelon Center, the three states implement the requirements differ-
ently. Only 11 states have no competency requirements for voting. As of this writing,
in California, there is an active federal lawsuit concerning whether or not those under
guardianship can vote or not. As of now, if a person is under guardianship, the person
cannot vote, no matter if the person could make a voting choice or not.

There are informal barriers to voting as well. For example, it may be more diffi-
cult for someone who is cognitively impaired to obtain photo identification. Further,
some of the impairments have more physical manifestations than others. According
to political scientist Jessica Link and her colleagues, there is very little research about
how pollworkers and caregivers react to the outward manifestations of issues such as
TBI. In addition, states vary as to their laws on voter challenges.>

. we speculate that the outward signs such as apraxia and language deficits might
draw a challenge to their ability to vote (some individuals with TBI may appear drunk),
though scholars do not have empirical evidence as yet. There is, however, evidence that
people with cognitive impairments are subject to stereotyping, stigma, and discrimina-
tion in the job market and other areas of life.*®

(page 54)

Scholars are learning more about cognitive impairments and voting, but advocates
say the bottom line is that those who have impairments should not be “routinely
required to meet higher burdens than others in order to vote.””’

Scholars are learning more about how to assess someone’s capacity to vote reli-
ably, but that does not necessarily mean that such tests should be applied in the first
place. Rather, if tests are applied, then such standards should be the same across vot-
ers. Studying those with Alzheimer’s and related diseases, Appelbaum, Bonnie, and
Karlawish (2005) use an assessment tool called the “Competency Assessment Tool for
Voting” or CAT-V. They developed the test from criteria laid out in a 2001 federal
district court decision, Doe v. Rowe. The test measures the individual’s understand-
ing of the voting process and the effects of voting. The individual gets to make a
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choice between Candidate A and Candidate B. (The questions together are known as
the Doe Standard used in court). Appelbaum and his colleagues use these questions
and two additional questions to assess “appreciation and reason” for the Competency
Assessment Tool for Voting (CAT-V). However, Raad, Karlawish, and Appelbaum
(2009: 627) argue that adding the reasoning and appreciation portion of the test may
“disenfranchise some would be voters who met the Doe criteria—an unfortunate out-
come.” Raad and his colleagues argue that the Doe Standard works well for legally
evaluating those with potential incapacity.

CONCLUSION

Many of the stories about the loss of the right to vote are ones we have heard
before, but bear retelling. Others seem relatively new because they are based in what
Americans are reading in the newspaper now and even seeing on ESPN. The impor-
tant themes to learn, however, are that in these stories, old and new, we learn that
the United States does not have universal suffrage, the process of gaining suffrage has
been far from linear, and politics steeped in the rhetoric of this country’s logic of
appropriateness play a key role in determining who votes and who does not. The bar-
riers to voting today are both direct and indirect. One would be hard pressed to find
a legal statute or administrative rule that said “college students are not allowed to
vote.” On the other hand, the idea that noncitizens cannot vote is both direct and
supported by informal rules that our country has recognized for about a century. The
barriers to vote are not objectively obvious, however. Good people disagree about fel-
ons voting or whether a college student should vote in his or her home town or in his
or her college town. Because there are arguments on both sides and because of the
decentralization of elections, it is easy for politics to be involved with the decision
making. That is part of the electoral institution.



CHAPTER 6

EXERCISING THE RIGHT
TO VOTE

ONE OF THE NEWEST METHODS OF MOBILIZING CITIZENS to the polls appears to be
“vote shaming.” An example is from the former editor of an online newsletter for
election scholars and election administrators across the country. “In his mailbox was
an official-looking document detailing his voting history and comparing his voting
history to his neighbors’.” The election guru was rather indignant about this piece
of campaign mail because his voting “grade” was not as high as his neighbors” grades
because he had recently moved. He was quoted as saying:

I got one out of four bars, when, honestly, I'm [a] super voter. I vote in regional, local,
national, any election you hold, T'll vote in it. Because I moved in 2011, my federal
election records indicate that, in [my new home], I voted in the November 2012
election and that’s it. But that’s completely wrong. I voted in every federal election
since 1990.1

Why do voters receive such reports? Recent research indicates that voting is a func-
tion of your own sense of civic duty—but also that of your neighbors. For many citi-
zens, such tactics are effective. Yet, the decision to vote is more than understanding
the social expectations for political behavior. The legal environment in which those
norms of civic cooperation are embedded is also vital to understanding the institu-
tional structure underlying the decision of any one citizen to vote.

Voting is by necessity both a community and an individual activity, but one that
political science evidence has long shown is affected by laws governing voting in the
country. How important laws are is always questioned, especially given that how
much citizens know about voting laws is affected by education and political interest.
Yet, along with political interest and education, the written rules surrounding vot-
ing and informal practices administering the nuts and bolts of voting also have an
effect on the likelihood of a person turning out to vote. But both individual attitudes
and community expectations play a role in how the legal architecture will affect an
individual. As articulated in Chapter 2, there is a vast architecture of laws governing
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voting, but it all comes down to the idea that given eligibility, an individual decides
whether or not to vote.

The key theme of this chapter is that viewing the turnout decision from an insti-
tutional angle requires more than just considering the formal written laws. It also
requires an understanding of the logic of appropriateness (norms) and an individual’s
perception of belonging to the community. In other words, institutionalism requires
the scholar to think in an interdisciplinary way considering sociology and psychology,
much like the idea suggested by political sociologist David Knoke (1990):

The advancement of knowledge in voting research does not boil down to a zero-
sum choice between the Michigan social psychological approach and the Columbia
sociological approach. Rather, it lies in a judicious blending of relational with attitu-
dinal elements into a comprehensive account of how voters’ preferences are shaped
through the interpersonal flow of political influences.

(page 30)

Yet scholars of new institutionalism have often places choices in a rational choice
framework. Knoke rejects rational choice theory, arguing, “[clomplex microsocial
and macrosocial networks constrain and facilitate people’s perceptions, attitudes,
and actions in ways inexplicable by a rational utility-maximizing calculus” (page 39).
I argue the theory is appropriate, and forms the basis for institutionalism. But socio-
logical and psychological theories demonstrate the mechanism for why a group of
individuals form something bigger than just them all together. Consider that a person
must weigh the costs and benefits of voting before deciding to vote (rational choice).
But, the way in which the person perceives the costs and benefits is driven by the
sociological theory of groups and psychological theory concerning whether an indi-
vidual perceives he or she is a part of the community.® In this chapter, I consider
the traditional theories surrounding voting: rational choice/economic, group/socio-
logical, and individual/psychological. Ultimately, I would argue that “new institu-
tionalism” requires scholars to consider group dynamics and how an individual views
himself or herself in relation to others.

When thinking about “institutions” as a concept, innumerable scholars have con-
sidered the effects of laws and requirements for voting on the likelihood that someone
will vote. Although “norms,” habit, and civic duty are also very common themes in
considering turnout, typically scholars do not consider such concepts as a part of our
institution, and only sometimes consider how such attitudes interact with written laws
and practice. That is to say, very few scholars have considered “institutionalism” in a
more holistic way, illustrating costs and benefits created by formal and informal rules,
and how the formal rules are shaped and considered in light of informal rules. This
chapter will conclude with a discussion about how institutions—both laws and the
norms and expectations surrounding voting—affect the probability of voting.

RATIONAL CHOICE

Those who have studied the legal structures typically situate the research within an
overused and abused, but important, rational-choice framework: an individual will vote
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if the costs are less than the benefit from a preferred candidate winning; later schol-
ars added a benefit: the positive feeling an individual may derive from fulfilling his or
her civic duty (in mathematical form: C < PB + D). Using that calculation, one might
think that most, if not all, voters will abstain. Voting is not rational under traditional
definitions of rationality. Bluntly put, the costs of voting will almost always outweigh
the benefits—a person’s vote makes very little difference to the final result of a political
contest, so one person could hardly draw a benefit from changing the result. Yet people
do vote. Thus, considering voting in the context of a larger theoretical framework, fac-
toring in the constraints and opportunities created by formal laws, as well as the infor-
mal rules surrounding voting, can help to put this behavior into perspective.

Anthony Downs (1957) is one of the most commonly invoked scholars in discuss-
ing rationality in voting, yet he also wrote about why people vote despite higher cost
than benefit:

Participation in elections is one of the rules of the game in a democracy, because
without it democracy cannot work. Since the consequences of universal failure to vote
are both obvious and disastrous, and since the cost of voting is small, at least some men
can rationally be motivated to vote even when their personal gains in the short run are
outweighed by their personal costs.

(page 269)

Riker and Ordeshook, also early proponents of rational-choice theory in politi-
cal science, created the theoretical model that would take that democratic rule into
account: they write that the so-called “D” or “duty” term may be conceptualized as
“the satisfaction from compliance with the ethic of voting, which if the citizen is at
all socialized into the democratic tradition is positive when he votes and negative
(from guilt) when he does not” (1968: 28). Another possibility, they continue, is “the
satisfaction from affirming allegiance to the political system: For many people, this is
probably the main rationale for voting. It is also a highly political motive and to leave
it out of the calculus would be absurd.” Still another possibility is that voting is not a
costly activity, nor is it a particularly beneficial one, so any perceived decrease in cost
or increase in benefit may increase voting (Aldrich, 1993).

What these scholars are talking about is that those who vote play an important role
in maintaining the system, not just by making a choice of one candidate or another,
but simply by casting a vote. They are ensuring the survival of democracy. If we held
an election and only a very select few voted, it would be very difficult to say that the
candidate was legitimately elected by “the people.”

People vote, but what appears to occur is that the costs are more burdensome for
those who have the least resources—that is, time, money, education, or civic skills
(for example, Verba, Schlozman, and Brady, 1995). Critics of rational-choice theory
note that it “seems best suited to explaining voting on the margin only, by exam-
ining how changes in costs (the C term) affects turnout” (Hasen, 1996: 2146).
Considering legal structure as a cost that can be increased and decreased, scholars
often argue “voting is a form of political participation whose costs the government
can most easily alter through institutional change” (Haspel and Knotts, 2005: 560).
Brady and McNulty (2011) note “[b]ecause costs may differ across groups, Downs’
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insight suggests that partisan politicians might be able to manipulate election dates,
places, modes, and times to encourage voting by their supporters and to hinder
voting by their opponents” (page 115). Consider early voting—how long the state
makes early voting available, where it is available, and even whether it is available on
a Sunday makes a difference to the level of turnout, because it makes a difference to
who has the time to vote. Costs are not equally distributed.

From the standpoint of democratic theory and full participation, one might hope
that election reforms make it less costly for the less wealthy and those with less edu-
cation to vote. In a study of 40 years of data, political scientists Jan E. Leighley and
Jonathan Nagler (2014) show that

both election day registration and absentee voting have positive effects on turnout. It
appears that early voting’s potentially positive effects are dependent on the length of the
early voting period. ... Taken together, this evidence shows that electoral reforms over
the past several decades have modestly increased voter turnout in presidential elections.

(page 1806)

However, Leighley and Nagler indicate that the bottom quintile of citizens by income
have the lowest likelihood of taking advantage of reforms. Moreover, they acknowl-
edge that scholars have consistently found a substantial income bias in voting, and

their work does too.*

INDIVIDUAL/PSYCHOLOGICAL

What might be called “social psychological theory” is inherently about how the individ-
ual thinks or processes information. Political science research in the individual/psycho-
logical tradition—"the (University of) Michigan model”—focused early on partisanship
as a “psychological orientation ... without going into great detail about the psychology
behind that orientation” (Borgida, Federico, and Sullivan, 2009: 1). Since then, scholars
have learned a great deal about factors such as socialization and its effects on partisan-
ship (e.g., Jennings and Niemi, 1981), as well as how individuals reason about partisan-
ship. And, as the field of political psychology has progressed, so have the individual-level
explanations for attitudes such as partisanship and for political choices. Political psychol-
ogists have shown, for example, the subtleties of media effects on attitudes, given the
ways in which individuals process information (e.g., Iyengar and Kinder, 1987; Barabas
and Jerit, 2009; Prior, 2013). Some of the most exciting work has focused on politi-
cal choices—a core part of the field has centered on questions about whether citizens
could fulfil their democratic duty and vote (correctly) (Lau and Redlawsk, 2006; Goren,
2013). The political psychology field is dominated by vote-choice models because at its
heart, psychology examines how people think and reason when they make decisions.
Making the decision to vote (not just for whom to vote) is also important—it has
not been ignored by any stretch. A key line of long-running research in the psycho-
logical tradition emphasizes resources in terms of time, money, and civic skills, mak-
ing participation possible (see for example, Verba, Schlozman, and Brady, 1995). Other
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research shows that political mobilization—asking someone to participate—affects
the probability of political participation (Rosenstone and Hansen, 1993). Political
psychology research also explains voter turnout in terms of a variety of attitudes, such
as political interest, political knowledge, trust in government, and efficacy—a feel-
ing that one’s vote makes a difference (internal and external). Importantly, political
science scholars Lawrence Bobo and Franklin D. Gilliam, Jr. (1990) connect group
consciousness with the development of such attitudes. Bobo and Gilliam note that
the consistent finding is that, controlling for socioeconomic status (income and edu-
cation), African Americans are more likely to participate in politics (see for example,
Tate, 1984).> Further, Bobo and Gilliam note the marked increase in the number
of African American local elected officials as of the late 1980s. In analyzing whether
or not Black officials in office increased the level of Black empowerment, and thus
participation, they found an important connection.

Our results show, first, that where blacks hold positions of political power, they are more
active and participate at higher rates than whites of comparable socioeconomic status.
Second, black empowerment is a contextual cue of likely policy responsiveness that
encourages blacks to feel that participation has intrinsic value. This conclusion is based
on the finding that empowerment leads to higher levels of political knowledge and that
6

(page 387)

it leads to a more engaged (i.e., trusting and efficacious) orientation to politics.

The reader will note that Bobo and Gilliam explicitly state that they believe people
participate in politics when the benefits outweigh the costs, which is important.
However, the reader should also note that the reason the benefits outweigh the costs
is psychological—having more African Americans in office changes attitudes among
African American citizens that are known to predict participation.

This idea of “group consciousness” is part of a theory that is at once psychological
and sociological. Scholars have invoked “social identity theory” as a theoreti-
cal explanation for voter turnout and other political behaviors.” Political scientists
Leonie Huddy and Nadia Khatib (2007) define social identity as: “an awareness of
one’s objective membership in the group and a psychological sense of group attach-
ment” (page 65). The idea of social identity posits there is an in-group with which a
person identifies, and “others” are the out-group; the in-group, which is dominant,
is mostly likely to define itself as a group vis-a-vis another group.® It is not simply
that the individual is a member of some group, but that he or she identifies with the
group as a whole. For example, scholars such as Leighley and Vedlitz (1999) exam-
ine “group closeness” (identity) and “out-group distance (affect toward other racial/
ethnic groups)” as explanations for political participation among minority groups
(page 1096). Scholars argue that racial identity is especially important to African
Americans, given the shared history of slavery once the group arrived in the United
States (Dawson, 1994; Bowler and Segura, 2012). A sense of belonging to a group
and sharing a fate may be a piece of the puzzle explaining African American cogni-
tion, perceptions, and ultimately voting behavior, but other ethnic and racial groups
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do not share the same history within the group. Huddy and Virtanen (1995) found
evidence of subgroup bias among Latinos:

The tendency among Latinos to distinguish members of their own subgroup from other
subgroups and to demonstrate a positive bias for fellow subgroup members was espe-
cially pronounced among Cubans, the Latino subgroup with the highest socioeconomic
status. A drive toward positive distinctiveness may motivate Latinos to distinguish their
own from other subgroups (especially from subgroups with lower status) so as to boost
their subgroup’s standing.’

(page 104)

Bowler and Segura suggest one reason is that some racial and ethnic groups had ethnic
identities that, before coming to the United States, were in conflict with each other.!”

Some of the more recent social identity research supports many of the ideas pre-
sented in this book regarding norms and values. Social identity theory is particularly
important because it encourages scholars to consider how attached any particular
individual is to certain groups (demographic or otherwise), as well as the nation.
Huddy and Khatib discussed how individuals may feel “a subjective or internalized
sense of belonging to a nation” (page 65) and also sought to separate the concept of
patriotism from the concept of “national identity.”

Social identity theory also predicts greater adherence to group norms among strong group
identifiers, translating into greater civic involvement among strong national identifiers in
the case of American identity. This prediction received impressive support in our data.
Americans with a strong national identity paid more attention to politics, knew more about
current events, and were more likely to vote. Moreover the connection between national
attachment and civic engagement is not predicted by any other approach to patriotism.!!

(page 74)

In other words, the national identity is nonideological, as opposed to patriotism,
which scholars have often suggested is strongly related to issue opinions that are
strongly ideological such flag burning.

Finally, relatively new political science research related to how one thinks (or does
not think, in this case) is the idea that voting becomes habit—something like eating

12 or putting on one’s seatbelt upon getting in the car.!®> A team

popcorn at the movies
comprising both political science and psychology scholars John H. Aldrich, Jacob M.
Montgomery, and Wendy Wood (2011), suggests that repetition of an action is nec-

essary, but not sufficient to develop a habit.

Habit involves repetition of a response under similar conditions so that the response
becomes automatically activated when those conditions occur. Everyone necessarily
starts off with no strength of habit for turnout at all. Turnout, like any other response,

becomes automated through behavioral repetition.

(page 5306)

Not only do contextual clues matter (a stable context helps retain voters—that s, it
is harder to keep voting after one moves from one city to another), but the strength
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of habit matters. In other words, those without a “habit” of voting make “motivated”
decisions based on norms of civic duty or strength of partisan intensity. Those with a
habit were less likely to make such decisions, but still vote. Aldrich and his colleagues
find the habitual voters and the “motivated decisions” voters are different groups.'

SOCIOLOGICAL OR GROUP THEORY

Sociological theory explains political behavior via social interdependencies among
citizens. Early conceptions of the sociological approach to political participation (as
conceived by scholars in the “Columbia University tradition”) found that interper-
sonal contacts and group memberships (for example, social class, religion, political
party) affected political behavior (for example, Lazarsfeld, Berelson, and Gaudet,
1944; Berelson, Lazarsfeld, and McPhee, 1954). According to political sociologists
Jeff Manza, Clem Brooks, and Michael Sauder (2005), as political sociology moved
forward, much of the scholarship on individual-level political behavior was left to
rational-choice theorists and those studying psychology (see also Knoke, 1990). From
the rational-choice perspective, sociologist James Coleman argued that a broad expla-
nation for social action is in a sociological approach, which “sees the actor as socialized
and action as governed by social norms, rules and obligations .... [this approach] sees
social action as shaped, constrained, and redirected by the social context (page $95)”1¢
This “social capital” approach gained a great amount of traction in the 1990s among
political scientists, due to the publication of works by Robert Putnam such as Making
Democracy Work: Civic Traditions in Modern Italy (1993) and Bowling Alone: The
Collapse and Revival of American Community (2000). As conceptualized by Putnam,
“social capital” in the form of group memberships—both formal and informal—
played a key role in encouraging political participation such as voting. The key idea
from this is that gatherings for social reasons encourage people to follow civic norms
of cooperation, such as voting and other community political participation.

Although the idea of social capital has been relatively recently measured and ana-
lyzed by political scientists, the ideas behind social capital have had long roots in
sociology (Portes, 1998). Sociologist (and apparently Putnam critic) Alejandro Portes
writes with Erik Vickstrom (2011):

a theoretical analysis of the organizational basis of modern society demonstrates that
it does not depend on interpersonal networks or mutual expressions of trust. A sim-
ple excursion into the sociological classics suffices to remind us that the glue that keeps
modern society together is not the mechanical solidarity associated with such networks,
but a higher form of cohesion associated with a complex division of labor and the
strength of institutions. Trust in these societies does not depend on mutual knowledge,
but on universalistic rules and the capacity of institutions to compel their observance.

(page 476)

Part of the debate about the worth of social networks is whether the United States’
immigration and degree of ethnic heterogeneity create civic cooperation or attenu-
ate it. Portes (2014) emphasizes that there is research that pre-WWII Germany
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had dense networks of associational memberships, yet ended up with a totalitarian
government headed by Hitler and the Nazis.!”

Most relevant to the present book on the election institution, sociologist James S.
Coleman writes in his book Foundations of Social Theory (1990) that social capital is
not necessarily organizational memberships per se. He writes, “[S]ocial organization
constitutes social capital, facilitating the achievement of goals that could not be
achieved in its absence or could be achieved only at a higher cost” (page 304). The
resources inherent in social capital lie in the relationship between and among indi-
viduals and the ability of individuals to monitor each other’s behavior. Social capital
is made up of three components: obligations and expectations (norms), informa-
tion potential (ability to obtain information from others about current events and/
or community expectations), and social organizations (including, but not limited
to, group membership). Coleman notes that an especially important form of social
capital is the prescriptive norms, which dictate that individuals should forego their
self-interest to act in the interests of society. If social relations do not include expec-
tations about collective action, social capital may do little to encourage activities
such as voting. Public policy scholars have followed his intellectual lead, includ-
ing economist Stephen Knack, who provides empirical evidence that interpersonal
pressures enforcing norms of civic duty play a role in the decision of whether or not
to vote.

Indeed, in the past two decades or so, political scientists have followed the idea of
“norms” and produced some interesting findings using field experiments. The litera-
ture examines whether an individual’s decision whether to vote is partially driven by
social norms (e.g., Gerber and Green, 2000). That is to say, “... the desire to adhere
to social norms fosters electoral participation by activating voters™ intrinsic motiva-
tion to engage in prosocial behavior” (Panagopoulos, 2010: 369). The variety of
large-scale field experiments has shown, for example, that individuals may be driven
more by descriptive norms that indicate that many others take part in behavior such
as voting (Gerber and Rogers, 2009). The research also indicates that knowing that
others may monitor one’s behavior and apply positive sanctions for norm compli-
ance is more effective than the ability to apply negative sanctions for norm shirking
(Panagopoulos, 2010).

Understanding norms and social interaction is a key part of what sociologists have
offered political scientists concerning voter turnout, but other sociological scholar-
ship also plays an important role. Although scholars have long examined aggregated
election returns combined with census data to explain political phenomena (for
example, Key, 1949), scholars had not combined the analysis of individual and col-
lective information about the neighborhood, county, or other “social unit” in which
the individuals lived (Knoke, 1990). Knoke argues that a 1950 article about how
these geographic-level findings do not necessarily apply to individuals changed the
focus of scholars more to individual-level data, until scholars realized they could com-
bine the individual and the contextual or geographic data. Thus, those who study
context argue that both community and individual-level factors influence a person’s
behavior (see for example, Putnam, 1966; Huckfeldt, 1979; Giles and Dantico, 1982).
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This body of work considers community-level factors such as partisanship, level of
education, and social class as correlates of participation. One study considers a per-
son’s social cooperation context by examining county-level factors, such as how many
people respond to the Census Bureau when it sends out an initial mailing with a
Census form (Knack and Kropf, 1996). Contextual analysis has also been concep-
tualized in terms of to whom each individual in the analysis talks. In their book,
Citizens, Politics, and Social Communication, political scientists John Huckfeldt and
John Sprague (1995) analyze not just information culled from individuals about
political perceptions, but also asked individuals for the names of three persons with
whom they discussed politics. The underlying idea is that people misperceive what
their friends really believe, with a bias toward what they themselves believe. They
were able to interview a sample of those so-called “discussants” in order to analyze the
sociopolitical context of the original respondent. Their research showed that

individual opinion and behavior is a product of social interaction, social communication,
and the individual response to information obtained in this manner. Three sets of factors
contribute to the responses: citizens idiosyncratic social and political orientations, the
information and viewpoints to which they are (socially) exposed, and the interplay between
the two.

(page 283)

An individual’s context does in fact affect both attitudes and probability of voting.

Political scientists have had a long interest in political discussion, which arises nat-
urally from the early sociological studies finding that interpersonal communication
affects political participation (mostly decisions about for whom to vote). However,
studies in context and social capital reignited a strong interest in political discussion as
a means of transferring information, as well as having independent effects in terms of
encouraging participation (for example, McClurg, 2006). Scholars have also been con-
sidering how disagreement within a network affects political participation. For example,
political scientists Casey A. Klofstad, Anand Edward Sokhey, and Scott D. McClurg
(2013) note that in the many studies about political disagreement, there is “serious dis-
agreements about disagreement” (page 132). They expect that the differences in studies
come from both how “disagreement” is measured and the types of statistical analyses
utilized to show the effects of the disagreement. They argue those methods need to take
into account that discussions are reciprocal, but also, to whom an individual talks is not
randomly sampled. Expanding on other work, they find that there are differing types of
political disagreement: both general disagreement and partisan disagreement.

And, in pointing out these differences, we find that networks with disagreement salient
enough to register as “general disagreement” seem to cut at the foundations of many impor-
tant behaviors. Conversely, disagreement based on the absence of agreement (i.e., partisan
disagreement) rather than the overt presence of conflict has no such impacts, despite the
fact that other research demonstrates it to be an important covariate for a wide array of
behaviors (e.g., Huckfeldt and Sprague 1995; Huckfeldt, Johnson, and Sprague 2004).'8
(page 132)
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Taking into account the different ways of examining disagreement and the differ-
ent statistical methods, they find that either type of disagreement had a statistically
significant relationship with voter turnout.

Underlying all of the theory is the structure of relationships among both individ-
uals and networks. One can analyze the structure in terms of where individuals are
located within a structure of relationships (this person is friends with his coworker
or his neighbor), but also within a network of many other structures of relationships
(coworkers, neighbors). Some of the connections between these networks are very
loose. (By loosely, scholars simply mean that the individuals in different networks who
know each other do not know each other very well.') One of the most-cited pieces
of network theory scholarship is that of Mark S. Granovetter (1973) who posited that
weak relationships (weak ties) among individuals are key to the diffusion of infor-
mation among networks and individuals. Granovetter argues that linking individual
and community levels (in the form of networks) is key to understanding outcomes.
Weak ties make the linkages possible. He notes: “Such linkage generates paradoxes:
weak ties, often denounced as generative of alienation (Wirth 1938) are here seen as
indispensable to individuals’ opportunities and to their integration into communities;

strong ties, breeding local cohesion, lead to overall fragmentation” (page 1378).20

THE INSTITUTIONAL PERSPECTIVE

Political scientists have made institutional arguments for years, yet consider the
“institution” mostly as a set of laws. In the well-known 1980 book Who Votes?,
Rosenstone and Wolfinger find that how long before an election someone is allowed
to register to vote has a strong effect on likelihood of voting. Still other scholars have
incorporated the understanding of groups into rational-choice theory. For example,
political scientist Jan Leighley shows that racial context affects how minorities—
African Americans in particular—calculate the costs and benefits of participation.

This contextual influence may indirectly reduce the costs of participating by affecting the
likelihood of elite mobilization and the provision of relational goods, but more impor-
tant, it increases the benefits of participating more directly. For minority individuals,
the potential benefits of participating are greater as the racial/ethnic group increases in
size because the group consequently enjoys a higher probability of being successful in
its political efforts. For Anglos, an increase in minority group size acts as an informa-
tional cue of group threat—which again should increase the potential policy benefits of
engaging in political activity.?!

Another political scientist, Carole J. Uhlaner (1989), advances the idea of participa-
tion being a “political investment,” but the decision to vote is made “within a social
structure” (page 391).%> The general point behind her argument is that when individ-
uals are members of groups, group leaders can use this group identity to gain policy
concessions on the part of politicians. As a member of a group, it is more rational to
vote than as an individual because the group vote together has more pull than any
one single vote.
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Weighing these three major schools of thought (and the various combinations
thereof) about voting and other political participation, and attempts at the schol-
arship considering the integration of these approaches, one can see why there is
a common finding that the legal architecture surrounding voting has a relatively
marginal impact. For an individual, the decision to vote is affected by costs of vot-
ing in terms of institutional barriers, but also may be affected by the individual’s
feelings about the importance of voting in maintaining democracy and feelings of
civic duty. In part, the individual derives such attitudes from community interac-
tions, especially if the individual does not personally feel like voting is important,
but the individual’s associates do (Coleman, 1990; Knack, 1992; Knack and Kropf,
1998). The “electoral institution” is something bigger than individuals aggregated
together in a group.

The empirical analyses integrating both formal and informal rules are relatively
rare, and many of them do measure “community context” via some sort of aggrega-
tion of individuals. Nevertheless, such work is path breaking as scholars attempt to
handle some of these subtleties statistically. For example, political scientists Gimpel,
Dyck, and Shaw (2006) and Dyck and Gimpel (2005) studied the interaction
effects on those voters who might feel the cost of voting more than others because
of a long commute to their job, but also feel the responsibility to vote because of
a sense of civic duty (Dyck and Gimpel, 2005; Gimpel, Dyck, and Shaw, 2006).
Gimpel, Dyck, and Shaw theorize that the largest increase in turnout will be among
the voters with the highest education, and by extension, the highest levels of civic
duty. The interaction between higher education and commuting distance is sig-
nificantly related to a larger amount of absentee voting in this study. They found
that “voters living in neighborhoods with the highest levels of combined education
and commuting will vote absentee at a rate of 43%, compared with just 4% among
those with the lowest values” (Gimpel, Dyck, and Shaw, 2006: 47). Voters with
this interaction of long commutes and higher education are also more likely to vote
early than those who did not have high levels of these variables (Gimpel, Dyck, and
Shaw, 2006). Although higher education predicted a higher likelihood of voting,
Dyck and Gimpel (2005) also found that distance is an important factor in voting.
The closer a person is to his or her precinct, the more likely he or she is to vote.
They found that absentee voting increases as distance to precinct increases (Dyck
and Gimpel, 2005). Laws, attitudes and groups all affect voting.

CONCLUSION

Approximately 126 million Americans cast votes in the 2012 presidential election. In
other chapters of this book, I described the electoral institution as a pyramid, with
federal rules and laws representing the very top. State laws and conventions are next,
followed by localities. Of course, there are tens of thousands of precincts (and, of
course, the post office) enabling the 126 million Americans to cast votes. This chap-
ter has served to outline the motivations for why individuals vote and how those
motivations are captured within the context of new institutionalism. Those who live
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in the United States either vote or they do not vote based on motivations that have
been theoretically developed by economists, psychologists, and sociologists.

If one examines the formative work in new institutionalism, one sees the critical
importance of the “logic of appropriateness” (March and Olsen, 1983). Political sci-
entist and the Nobel Memorial Prize in Economics Sciences winner Elinor Ostrom
grew the theory of new institutionalism in a variety of ways while conducting field
observations on the use of natural resources. Her book Governing the Commons
(1990) shows that extensive sets of norms often develop to allow people to govern
themselves. The “norms” define proper behavior. She writes:

Many of these norms make it feasible for individuals to live in close interdependence
on many fronts without excessive conflict. Further, a reputation for keeping promises,
honest dealings, and reliability in one arena is a valuable asset. Prudent, long-term self-
interest reinforces the acceptance of the norms of proper behavior.

(pages 88-89)

Norms have allowed for the continuance and very stability of the long-term institu-
tion in the United States: our electoral system. Ostrom talked about governing with-
out institutions. The argument here is that the US democratic government is not
possible, save for the persistence of the electoral institution.



CHAPTER 7

FINDING THE TIME
AND PLACE TO VOTE

EARLY VOTING—OR ALLOWING VOTERS TO vote in person before Election Day—has
been allowed formally at least since 1988." The idea behind early voting was that if
voting times were more convenient, it would reduce the opportunity costs of voting.
In other words, potential voters would not have to take off work (or give up other
activities) in order to vote. If one examines newspapers covering the policy discus-
sions, one can see that the goal of early voting was to increase voter turnout, not nec-
essarily to relieve the pressure of long lines on Election Day, but it did not hurt that
early voting might relieve long lines. For example, in North Carolina in January 1996
(about four years before North Carolina began to implement its one-stop voting—
North Carolina’s name for early voting), one can see that no-excuse early voting was
one of many proposals being considered to “cure voter apathy” and “boost turnout at
the polls.” There was bipartisan excitement by the year 2000. Political reporter Jim
Morrill quoted the Mecklenburg County Republican Party Chair Frank Whitney as
saying: “Voter turnout always determines an election, not the polls ... I have a feeling
(early voting) will increase overall voter turnout.”

Times do change, and so does the character of voting as a part of the electoral
institution. “The days of white-picket fences and going with your neighbors to
the polls are gone,” said Meredith B. Imwalle from the National Association of
Secretaries of State way back in 2004. She continued, “States are trying to make it
as easy as possible in this society of two-parent working households for people to
vote on their own schedule.”® Over the next decade after Imwalle made this state-
ment, the United States has witnessed an astounding growth in state laws allow-
ing voting before Election Day. As of the 2014 midterm election, political scientist
Charles Stewart reported that 41 percent of voters cast their votes before Election
Day, according to the survey he has been directing, The Survey of Performance of
American Elections (SPAE). Stewart also noted that “in 15 states, the majority
of votes were cast before Election Day. This was the case in 14 states in 2012 and
11 states in 2008.”> This increase in voting before Election Day is in spite of the
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fact that state legislatures have scaled back the number of days for early voting in a
number of states.

As formal institutions change, voting has seemingly become easier and easier for
most voters. Most Americans have multiple times they could vote and have multiple
locations where they could choose to vote. This chapter will discuss the locations and
timing of voting today, as well as some of the direct implications—what do these pol-
icy changes mean for voter turnout and for managing ever-increasing costs of voting
equipment? However, our informal rules also interact with the formal rules, creating
the possibility of long-term effects of differing voting possibilities. As suggested by
institutional theory outlined throughout this book, formal rules and informal rules
interact. How do these changes to the electoral institution affect the right to vote?

The overriding themes of this chapter get to the heart of the interaction of for-
mal and informal rules where it concerns the electoral institution. First, note that
formal rule changes allowing the expansion of pre-Election Day voting expanded
the right to vote and expanded voter turnout. In some sense, voting has returned to
the community celebration it was in early American history—at least there are some
good examples of it.® At the same time, the ability to vote at the precinct on Election
Day has contracted due to budgetary constraints. We are seeing fewer neighborhood
polling places because of the rise of more centralized voting locations. The second
theme is that the change in the electoral institution also changes citizens’ ability to
enforce the norm of civic duty. In other words, voters are less likely to see (or not see)
neighbors voting, and thus be able to monitor and sanction their behavior. Third,
the expansion of voting opportunities has created opportunities for political parties
to expand on mobilization. The unintended consequence of the success in mobiliza-
tion has created a political backlash wherein state legislatures are limiting the days on
which early voting is offered. Valelly’s idea of institutional complementarity also mat-
ters here; laws enacted at the same time tend to work synergistically.

FINDING THE TIME AND PLACE TO VOTE

In colonial America, voting provided a chance for people from all over a jurisdic-
tion to come together. According to historian Kate Kelly, “[s]ince colonial settlements
were usually some distance apart, it was a time for friends and neighbors to meet,
catch up on news and generally have a good time” (1991: 2). Different local jurisdic-
tions did elections differently, but many times, the election was held using a voice
vote and sometimes over a period of days. Things have changed. For example, fed-
eral law set Election Day as the first Tuesday after the first Monday in November,
and states have established various other days for local elections. For the most part
(unless one votes by mail) voters complete a ballot in privacy. And, states have a vari-
ety of laws concerning absentee voting (by mail; with or without an excuse); early
voting (in person before Election Day); voting by mail alone; and even Internet,
fax, and email voting (for overseas voters). Scholars often refer to such reforms as
“convenience voting”—“understood to mean any model of balloting other than
precinct-place voting” (Gronke, Galanes-Rosenbaum, Miller, and Toffey, 2008: 438).
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These methods of voting are convenient because voters can choose when to cast a
ballot or bypass potential barriers—for overseas voters, one large barrier has been the
mail service. This chapter will also consider the precinct place on Election Day.

ABSENTEE VOTING

Today, all states have absentee voting, although there is variation in how it oper-
ates. Absentee voting has been in existence since at least the Civil War—but even
then, explains policy scholar John C. Fortier, it was political. In the Union states,
some of the impetus behind these battles was partisan, with Republicans pushing
for soldier voting and Democrats opposing these efforts because the soldier vote
was for Lincoln (2006: 7).” Fortier says that part of the problem with absentee vot-
ing was purely practical—should it be by proxy where someone votes for you, or
should it be by mail? Fortier details a system of absentee balloting that ebbed and
flowed with the advent of wars. He wrote that civilian absentee voting became pos-
sible in most states before World War II (WWII). For a good part of the twenti-
eth century, a potential voter had to provide some sort of excuse in order to vote an
absentee ballot. According to the National Conference of State Legislatures, in 1972,
Tennessee and Idaho offered no-excuse absentee voting.® In 1978, California began
offering no-excuse absentee voting (Fortier, 2006). Currently, about half of the states
offer no-excuse absentee voting; some offer voters the ability to vote absentee in person,
and some administer the process via mail.” In some states, there is a permanent absen-
tee list where the state will simply send a ballot to the potential voter (for example,
California).

Opverseas voters (both domestic and military) have faced problems receiving and
returning ballots in a timely manner in order to have that ballot counted toward the
total. The Washington Post reported that more than one in four overseas ballots were
lost in the 2008 election,'* although apparently the rates of return have improved.
In 2009, Congress passed the Military and Overseas Voter Empowerment Act
(the MOVE Act), which required that states transmit ballots to overseas personnel
45 days in advance of elections (among other things states were required to do), and
the Department of Justice has taken action against several states to enforce the law.!!
The US General Accountability Office (GAO) reports that Congress has added
requests to several pieces of legislation for the Department of Defense (DOD) to
have systems in place for secure electronic delivery of ballots. So, the GAO reports,
since 2000, the DOD has been working on alternative methods for ballot delivery
than just US mail (or the military mail). However, in 2007, the GAO reported sev-
eral problems with the programs, which put not only the “secret ballot” in jeopardy,
but also the basic right to vote. Not only that, but the DOD spent a lot of money for
very few ballots.!?

The variation in the implementation of absentee voting across the states provides
the leverage needed to verify empirically whether the program accomplishes goals
such as increasing turnout. Political scientist J. Eric Oliver (1996) conducted one
of the first individual-level analyses of the effects of liberalized (no-excuse) absentee
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voting, in which he included the two states that voted “early” in person. He found
that liberalized absentee voting did indeed increase voter turnout, but only when
paired with partisan mobilization; in particular, he found that the availability of
voter registration lists made a difference to voter turnout because it enabled the party
mobilization efforts, in particular, the Republican Party efforts. Oliver wrote,

Judging from my survey, state Republican party organizations are pursuing absen-
tee mobilization campaigns with far more vigor than their Democratic counterparts.
Consequently, the absentee electorate has become more upscale and Republican than
the general electorate. The greater Republican absentee mobilization campaigns are
likely to redefine American electoral politics, especially on the local level .13

(page 511)

What is notable about Oliver’s work is that it contrasts with more recent work on
voting indicating that Democrats had an advantage.'* However, it makes theoretical
sense that mobilization efforts affect turnout levels. Political scientists Jan E. Leighley
and Jonathan Nagler provide some of the most recent work on absentee voting and
its effect on turnout. They make the argument that one cannot rely on just a survey
during one year to infer that absentee voting increases turnout. Their evidence exam-
ining voter returns over a decade from all the states using several different statistical
models provides evidence that absentee voting has increased voter turnout.

VOTING AT THE KITCHEN TABLE

As of this writing, three states run all elections by mail: Oregon, Washington, and
most recently, Colorado. Voters can complete ballots and mail them in, or they
can drop them off at designated locations. In California, precincts with fewer than
250 registered voters are required to vote by mail. Currently, then, other than those
already noted, according to the National Conference of State Legislators, 15 states
allow some elections to be conducted entirely by mail (19 in all). Policymakers have
been experimenting with mail voting for a while. Public administration scholar
Randy H. Hamilton stated that as of 1988 there had been at least 1,000 elections
held just by mail. “In round numbers, approximately 80 elections by all-mail bal-
loting have been held in Kansas, 400 in Oregon, 350 in California, 40 in Montana,
12 in Washington, 15 in Missouri, and 6 in Nebraska, the most recent state to adopt
enabling legislation” (page 860)."> Oregon began voting by mail (VBM) in 1981 for
local elections without candidates and by 1993 used it completely for the first time.
In 1998, voters passed a referendum adopting all VBM (Fortier, 2006: 14).

What does VBM mean for turnout? As it turns out, this is a complicated question
empirically. Farly research indicated the potential for increased voter turnout. Political
scientists Patricia Southwell and Justin Burchett (2000) found about a 10 percent
increase in turnout in VBM elections when looking at Oregon elections between 1960
and 1996. Southwell (2004) also analyzed Oregon residents to try to understand how
people felt about all-mail ballots. Using a somewhat different approach than mea-
suring actual turnout, she measured how people thought they voted. The majority
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believed that they voted the same as they had before all-mail voting had been adopted,
and close to 30 percent felt they voted more often (Southwell, 2004).

More recent research uses statistical matching to analyze the effect of VBM in
California in 2000 and 2002. Political scientists Thad Kousser and Megan Mullin
compare the by-mail precincts in California that were similar to those that were not.
Their research indicates that in general elections, turnout was actually lower in the
by-mail jurisdictions. They speculate that the reason may be that either the voters
moved (similar voters in precinct voting counties might still vote, where the VBM
individuals never receive a ballot), or

[blallots that arrive in the proper mailbox might still get lost among glossy attack ads and
other unsolicited mail. Rather than reduce the cost of participation, it is possible that
all-mail elections make voting more difficult by presenting the ballot before voters are
ready. As election day approaches and people begin to think about their vote decisions,
their ballots might be long discarded.®

(page 443)

Analyzing special elections, Kouser and Mullin are not able to conduct exactly the
same analysis because the demographic data are not available at the precinct level,
but they did follow a similar methodology. They found that turnout increased in
the low-salience elections (that is, elections that were not as exciting as a presidential
election—lower-profile or second-order elections—for example, than for a water
district commissioner).!”

In terms of other electoral values, although some early scholars (such as Hamilton)
argued that VBM increased the integrity of the election. Hamilton also argued that
the post office provided a “nearly foolproof” way to remove ineligible voters (who
moved or died) from the voter registration list.

In mail balloting, it becomes immensely more difficult for “tombstones” to vote. Such
voting runs the risk of adding to violation of state election laws a federal crime of using
the mails to defraud. Updating registration rolls is enhanced, more accurate records are
established, election administration is improved, and elections are more “honest”.

(page 864)

Indeed, Oregon officials report that may be the case. According to the Election
Assistance Commission Alternative Voting Method Report (2008: 17): “Oregon elec-
tion officials claim that voter registration lists tend to be more accurate because the
frequent mailing of nonforwardable ballots provides local election officials with
updated information about the actual home addresses of the voters when mail is
returned as undeliverable.”'® Note that the Pew Research Center reports that before
the 2012 election, as many as one in eight voter registrations were inaccurate.'® Yet
states such as California do use returned mail to maintain the list.’ Interestingly, not
for voting by mail, but for voting more generally, voting rights advocates charge that
Republicans are using returned mail lists to challenge voters—the practice is referred
to as “voter caging.”?!
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Further, one of the consequences of VBM is that the voters do not have access to
voting equipment that will check for potential errors on the ballot. Because scholars
who study elections cannot look over any particular person’s shoulder and see how
they voted, scholars analyze “residual votes” by geographic area. The term refers to
the difference between how many voters turn out and the number of votes cast for a
particular office. Political scientists R. Michael Alvarez, Dustin Beckett, and Charles
Stewart IIT have long analyzed issues of voting equipment and tracked over the years
the reduction of residual votes with the use of new voting equipment in California.
Their conclusions are striking and sobering at the same time:

Regardless of the race, increasing the percentage of voters in a county using the mail to
vote is robustly associated with a rise in the residual vote rate in that county. The effect is so
strong that we estimate that the rise of voting by mail has mostly wiped out all the reduc-
tions in residual votes that were due to improved voting technologies since the early 1990s.

(page 23)

I find similar results examining North Carolina elections. Examining 2008 elections,
I am able to separate out whether the votes were actually cast by mail (where there is
no error notification), early, or at the precinct on Election Day. Ballots cast absentee
by mail in North Carolina have statistically higher amounts of residual voting, con-
trolling for the racial composition of a county, its (former) Section 5 status (Kropf,
2013).22 In other words, the voter may have lost the right to vote, even if he or she
gained it because of the easy access of VBM.

VOTING IN-PERSON BEFORE ELECTION DAY

In 1987, Texas began early voting programs with a version that was basically
expanded in-person absentee voting, but by 1991, the state legislature created a pro-
gram wherein multiple sites would be located in every county in Texas. More than
half of the states offer early in-person voting.

Where early voting is concerned, the best studies of its effects take into account
Valelly’s institutional complementarity idea (see Chapter 5); no formal rule works
alone—each interacts with structural inequalities and currently existing laws and
institutional norms already in existence. An example of this is instructive; Oliver
found that liberalized absentee voting increases voter turnout where political parties
mobilize voters. Studies that examine a somewhat more comprehensive group of vot-
ing reforms across a longer period have found very little evidence that pre—Election
Day voting increases turnout. Political scientist Mary Fitzgerald (2005) examined the
so-called “convenience voting measures” used by states from 1972 to 2002, such as
early voting and unrestricted absentee voting, and found they had little impact on
turnout.”® She found that the only significant policy factors to increase turnout were
policies that made registration easier, like motor vehicle registration and Election
Day registration (Fitzgerald, 2005). Gronke, Galanes-Rosebaum, and Miller (2007)
examined the impact of voting reforms on turnout from 1980 to 2004. They found
that none of the convenience voting reforms showed any increase in turnout except
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for VBM, which only slightly increased turnout in presidential elections (Gronke
et al.,, 2007). Similarly, Leighley and Nagler (2014) examined absentee voting,
Election Day registration, and early voting and found that perhaps scholars should
analyze even more parts of the electoral institution.

Early voting could increase turnout, given a long enough voting period. However, the
length of the period required suggests that previous scholars who inferred that early vot-
ers are individuals who simply shifted the day on which they voted—rather than new
voters who cast early ballots instead of staying home and not voting—may have been
correct. The sensitivity of the result to the length of the early voting period suggests that
we may need to more accurately model other aspects of implementation, such as the
number and location of polling places available, to have a better understanding of the

impact of early voting on turnout.

(page 118)

Finally, political science and public administration scholars Barry C. Burden, David
T. Canon, Kenneth R. Mayer, and Donald . Moynihan remind us that one cannot
simply examine the formal rules—the “direct effects” of election laws.

Yet an exclusive focus on direct effects leads to a misunderstanding of how election laws
indirectly affect mobilization by nongovernmental actors such as the media, campaigns,
interest groups, friends, and family. These actors indirectly raise or lower the costs of
voting depending on how much information they provide and the social incentives for
voting they generate.

(page 95)

Using both individual- and geographic-level data from two different elections (2004
and 2008), as well as considering the varying reforms, including, for example, the
effects of same-day (or Election Day) voter registration, Burden and his colleagues
find that early voting actually decreases the likelihood of voter turnout.”> What they
conclude is consistent with previous studies, which show that early voting is a conve-
nience for those planning to vote anyway—it is better as a program for voter “reten-
tion” rather than “stimulus.”

One way to think about the idea of early voting (or other convenience voting)
is to consider other behaviors that are socially desirable but may be “habitual” nev-
ertheless. Given the context of the theory presented herein, I argue that one could
compare voting to church attendance: one develops a habit for weekly churchgoing
growing up, but what often happens when a churchgoer heads to college? Similarly,
a variety of political science scholars have suggested that voting is “habit forming”
(see Chapter 6)—what if some event caused a person to miss voting because he or
she happened to be out of town on Election Day and did not have enough time to
get an absentee ballot? For the person with a lower sense of civic norms,?® the habit
of voting may be broken. The real question is whether early voting may retain voters
because the program allows voters to continue the habit of voting?

The study by Burden and colleagues does not necessarily measure the social
effects of early voting, although their findings do comport well with the idea that
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convenience voting may have both an information effect and a social effect, which
may result in lower turnout overall. They write, “It turns a large-scale social activity
that once took place on a single election day into a weeks-long process that diffuses

public visibility” (page 97). They continue,

Rather than building up to a frenzied Election Day in which media coverage and
interpersonal conversations revolve around politics, early voting makes voting a more
private and less intense process. Social pressure is less evident, guidance on how and
where to vote is less handy, and the prospect of positive social interactions at the
polls is decreased. These reductions in stimulation—both strategic and nonstrategic
mobilization—are greater than the modest positive benefits of additional convenience
that accrue largely to those who would vote in any case.

(page 98)

The idea is that voting at different times and away from the polls makes it more
costly to obtain information mobilizing one to vote.

So what does happen when people are not voting in their own neighborhoods and
seeing their neighbors when they vote? Consider two things: first, voting with one’s
neighbors may prevent fraud. Second, voting with one’s neighbors may also provide a
source of social benefits (or sanctions if one fails to vote in a particular election).

An illustration of fraud prevention is North Dakota, where there is no voter regis-
tration (which is the premier government program designed to reduce fraud). Here is
what North Dakotans say about the system:

North Dakota is a rural state and its communities maintain close ties and networks.
North Dakota’s system of voting, and lack of voter registration, is rooted in its rural
character by providing small precincts. Establishing relatively small precincts is intended
to ensure that election boards know the voters who come to the polls to vote on

Election Day and can easily detect those who should not be voting in the precinct.?’”

In other words, when one votes with people one knows, that knowledge may reduce
the prevalence of fraud. This would be a rather difficult hypothesis to test, even with
the large amount of election data from all over the country. One might be able to
show there is more potential election fraud in large jurisdictions, but it might be very
difficult to tie that fraud to the idea that pollworkers do not know their neighbors.
Still, this is not a possibility to dismiss; the question is really just this: Is the possibil-
ity of fraud bigger than the possibility that early voting may make voting easier?
Although the fraud hypothesis may be difficult to test, the idea that voting with
one’s neighbors makes it more likely that one will vote is not actually that difficult
to examine and to provide evidence suggesting early voting may reduce social capital
and voting in the long term. Some of my early research worked to address the social
side of the equation, arguing that voting is a social activity; this is squarely in line with
the theory presented throughout the book that institutions comprise both formal and
informal rules (the law allowing early voting creates fewer social spaces for the enforce-
ment of civic norms).? Along with David Swindell and Elizabeth Wemlinger (2009),
we argued that partaking in the civic duty of voting is an important community
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activity and there are social sanctions for not voting and social rewards for voting.
Such sanctions may only be effectively administered when one interacts with friends
and neighbors, as one may do in one’s polling place on Election Day. Although we did
not directly measure the social sanctions (as did the Green and colleagues experimental
research discussed at the beginning of Chapter 2), we utilized the American National
Election Study Panel dataset spanning the years 2000-2004. We found that even using
this short time span, those who voted before Election Day in 2000 had lower levels
of “social capital” than those who voted in their precinct on Election Day in 2000. In
turn, those who displayed behavior more consistent with social capital in 2004 were
more likely to vote than those who displayed behavior that is less consistent.??

Public opinion toward early voting is the primary reason that early voting con-
tinues, but public opinion has not necessarily prevented limitations on early voting.
Note that the McClatchy Newspapers and Marist College asked a national sample of
people in July 2013, “Do you think it is a good thing or a bad thing if election laws
were changed to do each of the following?) ... Allow early voting in elections before
Election Day?” Sixty-eight percent of Americans thought that was “a good thing.”*
The Marist Poll data do indicate that Democrats support early voting far more than
do Republicans (78 percent versus 62 percent), but nevertheless, there is support
for early voting within both parties.>! Yet, several state legislatures have passed leg-
islation that limits the amount of time during which early votes can be cast, which
some scholars argue will limit voting rights, in particular, for minorities. In Florida,
for example, political scientists Michael C. Herron and Daniel A. Smith argue
that eliminating voting on Sunday was especially negative for African American,
new and younger voters because they are the ones most likely to vote on Sunday.**
My research with one of my former students, David Pezzella, shows that African
American individuals who were members of a church were more likely to vote
early in 2008, but not in 2000. We argue that African American voters were voting
together on Sunday across the country, consistent with the National Association for
the Advancement of Colored People (NAACP) mobilization effort, Souls to the Polls.

VOTING AT THE PRECINCT ON ELECTION DAY

For most of the twentieth century, individuals voted in precincts in their neighbor-
hoods on Election Day. Scholars have learned quite a lot about precinct voting and
its connection to voting rights. It is important to note that a polling place can be
almost any sort of building: a school, a country club, a church, a laundry mat, a
bowling alley, or even a car dealership.?

It is challenging for local election officials to ensure all of these places are acces-
sible to those with disabilities. The General Accounting Office studied a scientifically
selected sample of polling places in 2000, 2008, and 2012. In the 2012 report, the
GAO report found,

In comparison to our findings in 2000, the proportion of polling places with no poten-
tial impediments increased in 2008. In 2008, we estimated that 27 percent of polling
places had no potential impediments in the path from the parking area to the voting
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area—up from 16 percent in 2000. Specifically, polling places with four or more poten-
tial impediments decreased significantly—from 29 percent in 2000 to 16 percent in
2008 .... Potential impediments included a lack of accessible parking and obstacles en
route from the parking area to the voting area.

Many of the polling places that had potential impediments offered curbside voting
or other accommodations to assist voters who may have had difficulty getting to or
making their way through a polling place. Some polling places provided assistance
to voters by bringing a paper ballot or provisional ballot to a voter in a vehicle. The
percent of polling places that had potential impediments that did not offer curbside
voting remained virtually unchanged from 28 percent in 2000 to 27 percent in 2008.%4

(pages 7, 10-11)

Scholars Lisa Schur, Meera Adya, and Douglas Kruse (2013) conducted the first
large-scale survey of those with disabilities compared to those without disabilities.
They note that the GAO study only focuses on mobility issues. In their study of
more than 3,000 people after the 2012 election, they found that about one-third
of peope with disabilities had problems voting, compared with less than 10 percent
of voters without disabilities. There were many more difficulties than simply
mobility. “Reading or seeing ballot” and “Understanding how to vote or use vot-
ing equipment” were the top issues. But importantly, other highly mentioned prob-
lems were “Finding or getting to polling place,” “Getting inside polling place (e.g.,
steps),” and “Whiting in line.”®> Schur prepared a white paper for the Presidential
Commission on Election Administration summarizing the research of her team
and others. She wrote: “Twelve surveys over the 1992-2004 elections, using vary-
ing samples and definitions of disability, found that eligible citizens with disabili-
ties were between 4 and 21 percentage points less likely to vote than were eligible
citizens without disabilities” (2013).3¢ In considering the right to vote, the election
institution does present some unique challenges to those with disabilities. For some
individuals, they are able to vote “curbside” with a pollworker coming outside with
ballots and necessary affidavits; the GAO report stated that 23 states allowed curb-
side voting in 2008 for individuals with age or mobility issues (28 allowed curbside
voting in 2000).%

However, it is not just the physical impairments such as a set of stairs in a small
church (with no elevator) in the middle of urban Kansas City.*® Something as seem-
ingly simple as sufficient parking around the polling place can pose a problem, and
certainly for most voters who do not have any physical impairment. Political scien-
tists Matt Barreto, Mara Cohen-Marks, and Nathan D. Woods (2005) conducted
one of the first systematic analyses of the quality of polling places. In examining
polling places in Los Angeles, the largest local election jurisdiction in the country,
they found that the lowest-quality polling places “are more likely to be found in low-
income and minority neighborhoods” (page 458).%

For example, several polling places in Los Angeles were hard to find, did not have
addresses clearly displayed, and offered limited parking. In addition, polling places var-
ied widely in their size, comfort of the waiting area, the number of machines available,
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and the knowledge of poll workers. Furthermore, there were some notable differences
within the city based on the demographic profile of the precinct.
(page 447)

Clear address labeling and parking are a part of the US electoral institution, even
if they do seem prosaic. If a voter is unable to find the polling place or is unable to
park, in essence, the institution is playing a role in the loss of this person’s vote, even
if some citizens say those who get lost should try harder.

Similar polling place monitoring has become an important tool in the belt of non-
profit organizations advocating for voting rights, especially because reports of long
lines at polling places may have affected election outcomes. (President Barack Obama
was responding to the issues of long lines during the 2012 election when he commis-
sioned a nonpartisan study group to improve elections.)®® For example, Demoracy
North Carolina, a nonpartisan voting-rights organization, had more than 400 volunteers
monitoring polls in 120 precints in about one-third of the counties in the state. As
part of a consortium of nonprofit groups, they also collected data from more than
1,000 voter protection hotline calls. The group prepared a research study about their
findings, estimating that voting law changes in North Carolina meant that some

voters did not vote and outlined a number of issues with particular polling places.

Monitor reported curbside voters had to wait for long periods and endure a slow
process as the official was overwhelmed with other responsibilities inside the polling
place.

Poll Monitor reported inadequate parking, with spaces next to the building occupied
by cars of election officials. At different times, the Monitor and two campaign volun-
teers complained to the election official in charge, but to no avail. The parking lot had
“only one way in and out, so cars were jammed up frequently. To be honest, I spent a
good bit of my time directing traffic.”

Poll Monitor said curbside voters had to endure very long waits (apparently the bell
to alert precinct officials to the presence of curbside voters was broken), and the voting
lines in the late afternoon were up to an hour long.*!

The North Carolina Board of Elections did conduct a county-level survey in
2014 of how long the lines were at polling places that year. County election directors
reported that there were waits of one hour or more at 45 out of 2,726 locations.*?
Nationwide, during the 2012 election, political scientists Stewart and Ansolabehere
estimated that during the 2012 general election, there were 500,000 to 700,000 “lost
votes due to long lines.”*?

Finally, it should be noted that as early voting has become more common, having
fewer polling places (or precincts) seems like a logical reaction, given the high costs
of elections. Fewer polling places are highly likely to have effects on voter turnout.
Political scientists Henry Brady and John McNulty build an important theory about
the costs created for voters because of consolidation: one cost is the “transportation
effect’—a new consolidated polling place is likely to be farther away. This effect
will persist, no matter how familiar a voter may become with a new polling place.
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The other cost may decrease over time: the “search effect” is the idea that a potential
voter may not know where to go and may have to travel to an unfamiliar part of the
city (this is also consistent with the idea that there may be a cost due to disrupting
the context within which people continue the habit of voting). Brady and McNulty
analyzed precinct consolidation in Los Angeles, California, in the 2003 recall elec-
tion. Indeed, for voters whose polling place changed, voter turnout declined. Some
voters did vote absentee, which somewhat reduced the negative effects. The scholars
found that Democratic voters were more likely to be affected by changes, but those
effects were small.*> Political scientists Moshe Haspel and H. Gibbs Knotts provided
further evidence that consolidation of precincts increased transportation costs of vot-
ing. Analyzing consolidation of precincts in the Atlanta area, they found that poten-
tial voters who had to travel farther than they had before were less likely to vote,
controlling for other relevant factors known to affect voting.

VOTING CENTERS?

A limited number of local election jurisdictions utilize or have utilized Election Day
vote centers. Instead of neighborhood polling places, a local election jurisdiction
establishes several large centers, where any voter within the jurisdiction could go on
Election Day. Today, Colorado has all-mail voting, as noted earlier in this chapter.
Larimer County, Colorado, was the first county in the country to pilot this type of
voting. According to political scientists Robert M. Stein and Greg Vonnahme (2008,
2012), Election Day vote centers are created around two ideas that make them
different from neighborhood precincts—openness and centralization.

Openness might increase turnout by lowering transportation and information costs as
voters can go to any location that is most familiar and convenient for them, particularly
for individuals traveling outside the home (e.g., commuting for work, school, shopping,
or recreation) on Election Day.

Centralization refers to polling locations that are fewer in number and located at larger
and more visible sites. Centralization also exists to varying degrees in precinct based
polling locations. Centralization may have several positive effects on voter participation
(Stein and Vonnahme 2008). Larger and more visible sites can reduce informational
costs that voters incur when attempting to find a polling location and offer more avail-
able parking at the site.*¢

(page 293)

In 2008, Stein and Vonnahme published research comparing Larimer County,
Colorado (which used vote centers) to Wald County, Colorado, and found that the
most infrequent voters were the ones most encouraged to vote when there are vote
centers.”” The 2012 research examined other counties that had adopted vote centers
(19 in Colorado and 1 in Texas). The results of the analysis of the 2006 and 2008
elections (using both individual-level data and county data) were consistent with the
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earlier research focusing on the two Colorado counties.®® Several other states have
passed legislation to allow local election jurisdictions to use vote centers, but do not
require all of them to use it.%

Vote centers are an interesting example of the theory that suggests that the
American electoral system is an institution comprising both formal and informal
rules. Stein and Vonnahme suggest that the opportunity cost of voting plays a role
in the output of increased voter turnout. Because the locations are open to anyone
during Election Day, one can basically vote wherever it is most convenient (assum-
ing one of the vote centers is convenient). This is especially important if one does
not work near one’s neighborhood polling place. Because the total cost of equipping
a vote center is arguably lower, the local election authority could make the site more
visible, reminding voters that “today is the day to vote!”

CONCLUSION

Formal rules can make it easier or more difficult to vote. However, what effect such
laws have are at least in part dependent on informal rules and practices; if someone
a potential voter respects asks him or her to vote early, that is important. The best
evidence for the interaction of formal and informal rules appears to be in early in-
person voting, which could be a reason why results are so uninspiring where turnout
is concerned. There are reasons to believe that allowing voters to cast a ballot when
it is more convenient for them would unambiguously lead to an increase in voter
turnout. Yet studies to date appear to indicate that early voting may even have nega-
tive effects (Burden and his colleagues) or the results simply are not robust—whether
or not early voting matters to turnout depends on the statistical model (Leighley and
Nagler).

There is some evidence that in the 2008 and 2012 elections, early voting increased
voter turnout, especially among minorities. However, it is important to note that
President Barack Obama’s mobilization team was particularly talented at on-the-
ground mobilization and worked hard at it; other evidence in this chapter indicates
mobilization matters. According to The Boston Globe,

Obama’s national field director, Jon Carson, said the campaign is pushing early voting
everywhere the law allows. But he named a number of battleground states where he said
the campaign has made early voting a “major focus,” including Nevada, New Mexico,
North Carolina, and Indiana. He said that while the trend does not necessarily help one
political party, it does help the best-run campaign.>

In other words, it is not clear how to interpret the effects of early voting in total. It
is not unreasonable to say that if done correctly, early voting mobilization could have
strong and positive effects. However, the unintended consequence of the success in
mobilization has created a political backlash wherein state legislatures are limiting the
days on which early voting is offered.
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Although race and voting is one of the more visible issues at this writing because
some states have limited early voting periods and there are a number of lawsuits
charging that these states are disenfranchising voters, the reader should not just focus
on race. Local election jurisdictions play a large role in whether or not those who
are disabled are able to vote. Budgets are tight and localities make trade-offs that
sometimes limit the franchise for these voters.



CHAPTER 8

COUNTING THE VOTES

THERE ARE A NUMBER OF INSTANCES WHERE ELECTION scholars might simply say:
“You just can’t make this stuff up.” Indeed, consider this real newspaper story about
counting votes in a local election reported by Zachary K. Johnson in The Stockton

(CA) Record:

At the election office on Wednesday, two observers and two election workers tried to
decipher the scrawl on one pink envelope. The numbers in the address were unclear; so
were the letters in the voter’s name. Best guesses led them through a search of the voter
rolls before his signature came up on a computer screen.

“That’s Justin,” said staffer Jeff Dale, matching it up to the signature on the enve-
lope. After a few more steps, including checking to see if it was the only time the person
voted, the envelope landed in the box for envelopes to be opened and counted.

“He went to the correct (polling) place. He didn’t return his absentee (ballot). We're
good to go,” elections supervisor Liz Orosco said before the group moved on to the next
pink envelope.!

The real-life story of “Justin” was not in Florida in the year 2000 (although there
were a number of stories one could not even imagine making up in Florida in 2000).
This example was a local contest in a county in northern California—nearly 14 years
after the notable presidential election and 12 years after the federal government
passed the Help America Vote Act.

A close county supervisor’s race in San Joaquin County, California, pitted two
Stockton City Council members against each other. Only 357 votes separated the
two candidates, and two election workers worked at validating about 2,100 provi-
sional ballots—according to The Stockton Record, there were about 20,000 ballots
that still had not been counted in this local contest on a warm June day. San Joaquin
County is not the first case of a close election being determined via implementation
of this particular election policy, nor would it be the last. Every single election is
determined based on administration of election rules—formal and informal. Voters
just don’t usually notice, unless a race is close. It was close in San Joaquin County—
just as close as it was in the Bush-Gore presidential contest in 2000.
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The newspaper article cited earlier says that Justin cast a provisional ballot. As
detailed in Chapter 4, there are a variety of situations under which Justin might
have had occasion to cast a provisional ballot on Election Day. Most likely, he went
to check in and his name was not on the list of registered voters. Justin probably
explained to the pollworker that yes, indeed, he was sure he was registered (maybe
it was a data entry error in the first place! After all, apparently, his handwriting was
sloppy, and entering handwritten information from hundreds if not thousands of
would-be voters is most assuredly a chore!). Eventually on Election Day, the pollworker
allowed him to cast a provisional ballot. After the hustle and bustle of Election Day,
election officials worked through all the provisional ballots (the provisional ballots are
separated from the total), trying to verify whether the provisional voter was in fact a
valid voter (registered, in the right place, etc.). Once validated, the provisional votes
are counted as a vote. Sometimes the provisional votes matter to the outcome of the
election. Most times they do not.

The parts of the institution of elections that affect how and whether votes are counted
include more than simply provisional ballots. Little noticed by most voters before the
2000 election but causing stress for local election administrators, the institution also
includes voting equipment and ballots,” which allow the voter to communicate his or
her preference. The voting equipment includes some sort of interface with the would-
be voter—a paper ballot and a pencil or an electronic screen. Those votes are trans-
mitted to a central location where they are tabulated together to create “the voice of
the people.”

I argue that the “right to vote” does not stop at the entrance of the polling place
(or the mailbox, for that matter). Voting is not a complete act until the votes are
tabulated and publicized. In other words, there are parts of the process wherein a
person could lose his or her right to vote while trying to communicate his or her
preferences. Similarly, the voter could gain a right to vote—failsafe balloting proce-
dures may mean a voter who is not on the registration list can vote and have it count.
Further, having accessible voting equipment may mean that someone who is disabled
or who is unable to read may vote, and vote in private. This chapter discusses exam-
ples of institutions—both informal and formal rules—that affect one’s right to vote
when one has made it through the door of the polling place: provisional votes, voting
equipment, and ballots.

PROVISIONAL BALLOTS

Provisional ballots are separated from the other ballots cast during the election, until
such time as local election officials can verify that the person is eligible to vote, which
usually occurs after the other ballots have been tabulated. Pollworkers may require
a potential voter to cast a provisional ballot when the he or she arrives at the pre-
cinct and the pollworker cannot locate this person on the list of eligible voters. A
voter might have to cast a provisional vote because he or she did not have the cor-
rect proof of identification. For example, part of the Help America Vote Act (HAVA)
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was that every voter who registered by mail and did not provide photo identification
had to come to the polling place with photo identification the first time he or she
voted.) After completing some paperwork, the provisional voter is allowed to cast his
or her vote. Then, after the local election officials check the voter’s eligibility, HAVA
requires that officials allow the voter to check whether or not his or her vote counted
in the total. And, of course, as more and more states begin to pass legislation that
requires all would-be voters to present government-issued photo identification, the
proportion of voters who must cast a provisional vote will probably increase.

Scholars have extensively studied provisional votes because it is just one piece of
evidence about the performance of the election system. A large or small number
of provisional votes within a state (or county or precinct) is not inherently “bad.”
One may perceive more provisional votes as a good thing because one can argue that
there were a number of individuals who would have lost their right to vote, would
it not have been for this “failsafe” balloting. On the other hand, one can consider
provisional votes negative, especially if the reason for them has something to do with
administrative errors or poor educational programs about what identification to bring
to the polls. What policymakers should consider potentially negative is if there are
large differences in the number of provisional votes among counties or precincts.
That might indicate the election officials in a particular jurisdiction are not imple-
menting election programs in a fair or uniform manner. On the other hand, it could
be the demographic composition of the precinct or county—if a lot of people have
very low educational levels in a county, then the number who know they can cast
a provisional ballot might be very small. Another possibility might be that a poll-
worker is not trained properly. Maybe the pollworker does not allow people to cast a
provisional ballot. Using statistics—in particular regression analysis—to analyze what
causes more provisional votes to be cast (or ultimately counted after Election Day)
can highlight if there are administrative problems, controlling for the educational
level, race, or partisanship of the people in the jurisdiction. Such grouped data about
a jurisdiction do not allow scholars to make conclusions about any particular person
who is casting a provisional vote, or any particular pollworker. However, scholars
know to look at a jurisdiction more carefully if the number of provisional ballots cast
and counted is related to a factor such as race, especially if there is a history of racial
discrimination in a particular location.

Scholars have studied the reasons for higher numbers of provisional votes cast
and counted in counties all over the country. For example, my colleagues David C.
Kimball, Lindsay Battles, and I analyzed provisional votes cast and counted in the
2004 election in local election jurisdictions (townships and counties) nationwide.
We also gathered data concerning the partisanship of the local election officials (is
the person in charge a Democrat or a Republican?), as well as whether the person in
charge of elections in the county was elected rather than appointed (or hired) to the
post. One unique finding in this study was that counties with a Democrat adminis-
tering elections had higher expected numbers of provisional votes cast and counted,
but only when the jurisdiction was highly Democratic in voting (and fewer votes
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cast and counted in Republicans in terms of voting). Similarly, those jurisdictions
with a Republican leading the election jurisdiction have higher numbers in highly
Republican areas and fewer in Democratic areas.® In 2013, Kimball, our colleague
Timothy Vercellotti, and I published an article that found that the number of pro-
visional ballots cast and counted correlated with the attitudes of the local election
official. We considered many other causes of provisional votes, including the amount
of direction from the state election office and the demographic makeup of the juris-
diction. Our analysis also found that local election official partisanship was related to
the attitudes, with Democrats being more supportive if more Democrats live in the
jurisdiction.* Although one cannot necessarily say that provisional votes are “bad” or
“good,” one can certainly say that the administration of the program should not be
related to partisanship. All in all, this is indicative of the idea that the election system
is not just comprised of formal rules, but is, at a basic level, affected by informal
expectations, in this case concerning partisanship.

CASE STUDY: PROVISIONAL VOTES IN NORTH CAROLINA

Scholars can leverage the hyperdecentralization of elections to diagnose election
problems, assuming that data are available to do so; it becomes easier to home in
on problems with data at smaller and smaller levels of aggregation of voters, votes,
and ballots. For example, one can tell more from county data than from state data.
Precinct data can allow us to see if there are problems within a county. Individual
data can tell us if there is variation among individuals that may be related to
something about the person (for example, did an African American person or a
Republican cast a vote that counted?). Another way of expressing this idea is that
individual data might be able to tell us whether women, minorities, or people of
a certain age are more likely to have a certain outcome where it concerns election
administration, in this case provisional voting.

The federal government’s Election Administration and Voting Survey (EAVS)
gathers a large amount of data, which helps scholars diagnose potential prob-
lems, such as variations in provisional balloting. But more valuable yet, the North
Carolina State Board of Elections makes a variety of data, including individual
data, available for analysis. EAVS can tell us how many voters cast a provisional
ballot in each county and the state. Using the North Carolina data, we can iden-
tify the 51,192 people who cast a provisional ballot in the general election held in
November 2012, along with the party they registered with at the time they cast the
vote, their gender,” and for the majority of the voters, but not all, their race. These
pieces of information are on the standard voter registration form in North Carolina,
but not all voters provide race, ethnicity, and gender. Further, in these data, one
can identify why each voted a provisional ballot, whether the whole ballot counted,
whether the ballot partially counted (perhaps the voter was in the wrong precinct
and therefore the wrong congressional jurisdiction on Election Day),® or whether
the ballot did not count at all. Admittedly, the 51,192 number is rather small in
comparison to the 4,542,488 who voted in North Carolina in 2012. However,
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consider North Carolina’s history of racial discrimination where balloting is con-
cerned. (Note racial discrimination in voting used to be a formal rule, then became
an informal practice, and the question is whether racial discrimination in voting is
still an informal practice Or even whether formal practices are related to discrimina-
tory effects.) These data may be able to shed light on whether these are vestiges of
North Carolina’s past. These data could also tell us whether for individuals, partisan-
ship may be statistically related to whether those of a certain party are more or less
likely to have their ballots count. Is there any evidence of differential treatment of
voters within the precincts?

Furthermore, these data can help us predict the effects of election law changes
on voting in a presidential election. In the summer of 2013, the North Carolina
General Assembly changed the provisional ballot law; in the past, if a voter was in
the wrong precinct but the correct county, when he or she cast a ballot, then the
local election boards would count as much of the ballot as the voter was eligible for.
However, the new law stated that the voter had to be in the current correct precinct
in order to vote—any votes cast (even those for which any North Carolina resident
would be eligible to vote no matter where he or she lived) would not be counted
toward the vote total. Such rules are potentially consequential; in the 2012 presiden-
tial election North Carolina was a battleground state—Obama barely won the state
in 2008, but barely lost the state in 2012. In 2014, there was a highly competitive
US Senate contest. In any case, the 2012 data can show us whose vote counted in
2012 but would not count in 2014. Does that vary by partisanship? By race? By
gender?

Figure 8.1 indicates the various reasons why people cast provisional votes in North
Carolina. The reader will note that consistent with the information provided in
Chapter 3, the North Carolina State Election Board explains to local jurisdictions

No record of registration I
Unreported move R
Incorrect precinct EEE_—
Voter previously removed N
Jurisdiction dispute 1l
ID not provided (for first-time votes by mail) il
Incorrect party |
Voted during extended hours
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Figure 8.1 Reasons voted a provisional ballot
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how to implement the laws created by a state legislature. It lays out detailed
administrative procedures where it concerns provisional voting.”

The majority of the provisional voters were simply not listed on the voter reg-
istration list at the polling place (about 51 percent of the provisional ballots cast).
This could occur for a variety of reasons; perhaps the county office had a last-minute
rush of voter registrations or perhaps the Division of Motor Vehicles or other public
offices did not transmit the registrations to the county office on time. Perhaps the
official entering the voter registration applications prior to Election Day could not
read someone’s handwriting. Approximately 19 percent of potential voters moved but
did not report the move (the voter could vote in his or her old jurisdiction for up
to 30 days after the move). Another 15 percent were simply in the wrong precinct;
perhaps the voters found it easier to try to cast a vote closer to where they worked.
Less than four percent of voters had a “jurisdiction dispute” wherein according North
Carolina’s Administrative Procedures,

[f]or instance, the voter may be offered the ballot to vote in the County Commissioner
District One race but believes that their residence is in fact in County Commissioner
District Two. In that case, the voter may vote a provisional ballot on County
Commissioner Two, the ballot will count in the District Two race if it is determined
that the voter is in fact eligible to vote in District Two. The voter shall not be allowed to
cast ballots in both District One and District Two.

Although it affected very few voters, “incorrect party” should not matter for a general
election—only for primaries when a voter actually needs a ballot for a certain party.
Still, a lictle fewer than 100 people voted a provisional ballot because they were
not registered to the correct party. Seemingly, administrative errors do occur, and
elections are not perfect.

The next step for this analysis: How many of those ballots counted? First, I ask the
reader to consider what might have happened had a provisional voter cast his or her
vote in 2016 rather than 2012. Votes cast outside the “correct precinct” would not
count. Table 8.1 shows that African American and White voters are about equally
likely to cast a vote in the wrong precinct—Africans Americans are actually a bit less
likely than Whites. The year 2012 is not a perfect case of what would happen in

Table 8.1 Whites and African Americans just as likely to vote out of precinct

Race Number out Provisional Percent of

of precinct votes voted provisional votes
Black/African American 2,203 12,045 18.3%
White/Caucasian 3,930 19,305 20.4%
Native American 155 887 17.5%
Asian/Pacific Islander 79 333 23.7%
Multiracial 89 471 18.9%

Other 222 800 27.8%
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Table 8.2  Provisional vote status, 2012

Status of provisional Number Percent
Approved 18,041 35.2%
Not Counted 27,830 54.4%
Partial 5,321 10.4%

2016 because voters knew they were allowed to cast a vote outside the precinct (at
least many likely did), so perhaps this led to many doing so, even though part of their
ballots would not count.

Table 8.2 tells us what happened to the provisional ballots once they were cast. Of
the ballots cast, 54 percent of the provisional ballots cast did not count toward the
total. Ten percent counted only partially; only one-third of provisional votes counted.
If those same votes had been cast after North Carolina changed its laws, then 6,708
votes that had partially or fully counted, even though they were cast outside the correct
precinct, would not count.

Note that according to EAVS, 12,490 individuals had registered by mail and were
voting for the first time in the jurisdiction on Election Day. Yet, according to the rea-
sons why people cast provisional votes, more than 700 people failed to show the
correct identification—in 2012, the only ID requirement was that the voter tell the
pollworker his or her name and address; an exception is first-time voters who reg-
istered by mail. It seems 757 people did not bring a photo ID to the polls with
them, the purported reason they cast a provisional vote. In order for these votes to
count, the voter simply needed to provide the proper ID to the election board later.
According to the data, 691 individuals never did this.

Figure 8.2 indicates the reasons why votes did not count. Justin (from this chapter’s
introduction) would be gratified to know he is not the only one with messy handwrit-
ing. In fact, 265 people across the state of North Carolina either did not complete the
provisional ballot paperwork or did so in illegible handwriting. Maybe it is hard to
imagine that a voter’s handwriting is part of the electoral institution, but clearly it is.

Finally, I evaluated the likelihood of a person’s provisional vote counting, taking
into consideration race, gender, whether the person lives in a county with a past his-
tory of voting discrimination (VRA Section 5 status), and partisanship (Democrats
compared with unaffiliated and Republican voters; Libertarians compared with unaf-
filiated and Republican voters). I also take into consideration the turnout on Election
Day in the county where the potential voter lives (pollworkers may be tempted to
solve a difficult problem with a provisional ballot even when a provisional ballot is
not the correct solution). Not surprisingly, African Americans’ votes are significantly
less likely to count toward the total number of votes; African Americans in Section 5
counties are statistically significantly less likely to have their provisional vote count. If
one is a typical provisional voter in a Section 5 county (woman, Democrat), and one
is White, the chance of one’s vote counting is 38.5 percent and if one is Black, the
chance is 29.4 percent. Another surprise is that those provisional voters who report
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being Democrat are more likely to have their vote count than Republicans or unaf-
filiated voters. Interestingly, women’s votes are much more likely to count toward
the total than men’s votes (perhaps women cast provisional votes because of name
change, which would presumably not be difficult to sort out). Those counties with a
higher total turnout on Election Day see fewer provisional votes counted.

Provisional ballots do mean that voters who are not on the voter registration list still
receive an opportunity to vote where they otherwise would not. However, it seems
clear that there are a number of individuals who ultimately do not have a ballot
counted and, in likelihood, never realize that is the case, even though HAVA requires
that voters be able to look up the status of their ballots. The ability to cast a provi-
sional vote is an unambiguous blessing for those who might be victims of administra-
tive mistakes, because some number will count. As noted, more or fewer provisional
votes is neither good nor bad, but clearly, the implementation of the provisional vote
law depends on both the way in which the formal rules are written and the infor-
mal rules. And clearly, even someone’s handwriting might affect their right to vote.
In North Carolina, the evidence indicates that provisional votes cast and counted
are related to race and whether the county is a Section 5 county, which raises the
question of whether the history of voting discrimination is over or not. Perhaps that
“informal rule” remains in some way or another, even if those holding the attitudes
are not aware of it.

FUTURE QUESTIONS

An interesting question to address in the future is whether technologies such as
online voter registration and electronic pollbooks will help minimize provisional votes.
According to the National Conference of State Legislatures (NCSL), only 20 states have
online voter registration as of April 2015, and another 6 have adopted but not imple-
mented it.® The first to implement online registration was Arizona in 2002. With
online registration, there is not a person who tries to read the potential registrants
handwriting who may have been entering voter registrations for eight hours. In other
words, there is less probability of an administrative error, and thus potentially fewer
provisional votes cast. Without the data entry costs (and paper costs), there is also
a long-term cost reduction for jurisdictions, although implementing such a system
has a high startup cost. The trade-off for the convenience is accessibility; only those
with a driver’s license can register online to vote at this time.” In terms of security and
privacy, according to the Pew Charitable Trusts and the NCSL, no state has reported
fraud in online registration, although there are occasional reports of potential
vulnerabilities.'”

Most precincts in the United States use paper pollbooks on Election Day. However,
the number of those using electronic pollbooks is growing. E-pollbooks could reduce
the number of provisional votes. If a voter is not on the list, the pollworker could
look up a voter on an e-pollbook and send that voter to the proper location (and per-
haps even print out a map and directions). According to the National Conference of
State Legislatures, the e-pollbook could also include a picture of the voter to reduce
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the probability of fraud. Of course, there are worries that e-pollbooks may be vulnerable
to hacking as well.!!

VOTING EQUIPMENT AND BALLOTS

Formal election rules determine the mode by which individuals communicate their
voting preferences. The rules determine whether someone or something tabulates
the votes and what exactly counts as a vote. Either a person (with inherent values,
expectations, and biases) or a machine (chosen by people with inherent values, expec-
tations, and biases) could tabulate the votes. Computers or other voting machines
might themselves be neutral, but choices involved in the counting method may
require trade-offs. Considering the machines, there are values inherent in the equip-
ment itself (accuracy, reliability, security, auditability) and problems inherent in the
voter interaction with the equipment and the ballot (usability and accessibility to
those with disabilities of various types). From the standpoint of gaining the right to
vote and actually participating, these are values that the public did not often con-
sider before the 2000 election. What has remained constant since the passage of
laws requiring the Australian ballot is the value of privacy: there has long been a con-
cern that a person casts a vote for his or her preference and is not coerced in any
way (Keyssar, 2000). These values are reflected in the creation of legislation about
vote-casting technology.

ACCURACY MEASURED BY RESIDUAL VOTES

Accuracy in terms of whether the voter could cast his or her ballot as intended took
center stage soon after the 2000 election. Political science scholars have examined the
idea that people may not vote for certain contests on purpose (for example, Martin P
Wattenberg and his colleagues, 2000),'? but what the country appeared to see were
“lost votes” due to poor voting equipment. Scholars developed a measure of voting
equipment accuracy called “residual votes.” This measure evolved because scholars can-
not look over someone’s shoulder to see if the person voted correctly (value of privacy)
or even ask if the person voted correctly. In all likelihood, a person would think he
or she had voted as intended. The person may lose a vote, either in a contest or for
all the contests, because the equipment was faulty or poorly designed. Thus, schol-
ars measure residual votes by ascertaining how many people cast ballots in a juris-
diction such as a county and subtract the number of votes for a given contest (to
obtain a residual vote rate, one can divide that number by the total number of ballots
cast). The measure is called “residual votes” because scholars cannot know whether
the missing votes were intended or not. What scholars do know is that residual votes
should not be higher in jurisdictions that use a certain type of voting equipment or
style of ballot (Kimball and Kropf, 2008, 501). However, depending on the availabil-
ity of data, scholars may also consider “overvotes” (voting for too many candidates—
this is mostly likely unintentional and is not considered “good”) or “undervotes”
(not voting for any candidate at all, which may be intentional—thus scholars cannot
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judge whether the undervote is a problem of voting equipment, usability or no vote
was cast on purpose).

After the infamous 2000 election, policymakers, pundits, and policy scholars alike
blamed punchcard ballots for causing more of the residual votes (see Table 8.3 for a
listing of the general types of voting equipment used in the 2012 election compared
with 1996). Research has consistently shown that counties that use punchcard ballots
have among the highest residual vote rates; as a result, one can see that the use of
punchcard ballots has declined dramatically, although in 2012, Idaho still had some
voters who used punchcard voting.

However, the rate of residual votes tends to differ depending on where on the ballot
the contest appears and what kind of user interface the equipment has. For exam-
ple, Kimball and Kropf (2008) show that there are some electronic (ATM style) vot-
ing machines that show all the contests at once (full-face direct recording electronics
[DREs]). Ballot propositions that are listed at the bottom of the ballot have a much
higher residual vote rate than DREs with a feature that allows the voter to scroll
through each contest. Scholars have also shown that when using the scrolling DREs,
if election officials program more than one contest on a screen, it can be confusing.
Political scientists Laurin Frisina, Michael C. Herron, James Honaker, and Jeffrey B.
Lewis (2008) found that the way in which two contests were listed on the DRE screen
caused a “high undervote rate in the November 2006 13th Congressional District race
in Florida”, which most likely changed the results of the election (page 40)."

A “user interface” is not just a screen on an electronic machine; it is also the ballot—
a ballot is a mode of communication, which can vary across jurisdictions in terms of
ease of use. With my coauthor David C. Kimball, we analyzed the various features
of paper ballots used with optical scan systems. Given the decentralization of elec-
tions, our research from 2002 and 2004 found great diversity in the graphic design of
ballots across jurisdictions. A variety of ballot features can trip up a voter. For exam-
ple, clutter around the candidate choices; complicated and or poorly placed instruc-
tions; and poor placement of ovals, squares, or arrows on a ballot can be sources of
voter mistakes on ballots. Having candidates listed in two columns, as they were in
the 2000 election in Palm Beach County, can increase the expected percent change
in residual votes by 373 percent. Connect-the-arrow ballots increase the expected
change in residual ballots by 21 percent (Kropf and Kimball, 2012: 85). Figure 8.2
is an example from Iowa in the 2004 election. It is notable for the poor placement of
connect-the-arrow response options.

With ballot design, there are some aspects that are formal rules—state statutes
dictate, for example, whether or not the state has a straight party ticket feature. The
order of the candidates on the ballot is also dictated by formal rules. In addition,
voting technology (determined by formal rules) constrains ballots. Federal law (the
Voting Rights Act) determines that some ballots need to be in different languages.
Yet custom and informal rules play a role. Many states such as Oklahoma and North
Carolina do have a standard ballot design, but in many others, local election officials
still design ballots. In 2007, the Election Assistance Commission (EAC) issued volun-
tary election design guidelines (design of polling places, election signs, and ballots).
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Figure 8.2 Optical scan ballot with connect-the-arrow feature
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Figure 8.2 Continued

The EAC recommendations come from the AIGAs Design for Democracy initiatives
(see Lausen, 2007). However, a report from the Brennan Center for Justice notes that
Voluntary Voting System Guidelines have not “required vendors to fully support the
ballot design recommendations made in Effective Designs for the Administration of
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Federal Elections.”"> My research on ballot design in five states in 2010 indicated that
only about 10 percent of the ballots followed the advice of the EAC and Design for
Democracy (Kropf, 2014).!° However, graphic design experts such as Dana Chisnell
and Whitney Quesenbery have worked tirelessly to make election-related graphic
design as useful as possible for local election officials. Using a Kickstarter campaign,
they published a series of pamphlets called “Field Guides to Ensuring Voter Intent”
(later some foundations also kicked in funds to publish the field guides). The first
one was called Designing Usable Ballots."”

THE JUMP TO “MODERN” EQUIPMENT (ACCESSIBILITY, ACCURACY ... SECURITY?)

Shortly after the 2000 elections, several jurisdictions moved quickly to using “modern”
technology. Georgia was the first to make a move, adopting all DRE equipment, fol-
lowed by Florida, which adopted a mix of DREs and optical scan. There are many
different types of DREs, but all have an electronic ballot (some have a touchscreen
interface, some have buttons, and some have wheels; some have a printed log the voter
can verify). The DRE will not allow the voter to overvote, or vote for more than the
required number of candidates. As for optical scan machines, this voting format is
similar to taking a standardized test in that the voter is supposed to darken an oval or
square or complete an arrow. If it is a precinct count machine, there will be a scanner
in the precinct into which the voter feeds the ballot. The scanner can alert the voter if
he or she has overvoted or not voted in one of the contests (undervoted). Some scan-
ners emit an audible beep and kick the ballot back, which may compromise the pri-
vacy of the voter.'® ADRE may be easily adapted to provide accessible and independent
voting for those with visual disabilities. Further, hybrid optical scan machines may
also provide such accessible voting (Automark). Having accessible equipment became
part of HAVA in 2002—the law required every precinct to have one.

However, according to some, gaining accessibility and increasing accuracy sacri-
ficed security. Not long after the 2000 election and the rush to modern equipment,
a number of reports were released concerning the security of the DRE machines—
reports indicated it was not rocket science to hack into one and change the results."
Further, DRE equipment came under fire because officials could not double-check
the election results (audit them) with a DRE because there was no paper trail. States
such as Florida and Maryland backtracked on the decision to buy (or allow counties
to buy) DRE equipment and purchased optical scan equipment. However, as reports
later in the decade indicated, obviously, optical scan machines used computers to
tabulate results; but because optical scan machines could be audited later (the voter
does use a paper ballot which is—or at least should be—kept under lock and key).?
However, for some states, the quick decision to move to DREs was costly. And even
today, questions about the security of DREs persist.”!

WHERE ARE WE TODAY?

According to election expert Kimball Brace, prior to 1980, no one kept track of what
kind of voting equipment was used in all jurisdictions in the United States.”* For a long
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time, state laws provided some parameters for the type of voting equipment that is
allowed in a state. However, the final decision has traditionally been left to local elec-
tion administrators (which, of course, follows from the history of voting as discussed in
earlier chapters). Today, many more states are centralized in choices, or at least in cer-
tifying choices. Furthermore, in HAVA (see Chapter 4), the US government provided
more than $3 billion dollars following the 2000 election for local election jurisdic-
tions and states to replace old technology. Currently, optical scan machines and DRE
machines are the predominant machines used in jurisdictions in the United States
(although there are a few that have not moved to “modern” equipment—more in a
minute). According to the EAVS Survey, as of 2012, approximately 56 percent of vot-
ers used optical scan equipment and 39 percent use DREs. About half of the jurisdic-
tions that use DRE:s also use a voter-verified paper trail. In other words, as the voter is
selecting choices, a printer prints the choices, and the voter can choose to verify from
the printed recording whether his or her vote was cast as intended. The record is sealed
inside the machine, and any record cannot be associated with any particular voter.
Although having a paper record sounds initally like a good solution for security,
there are a couple of trade-offs to consider. First, disability rights groups have objected
to the paper records because it makes it impossible for those who are blind (or unable to
read) to cast a vote independently—they are not able to verify their own records.
Second, research indicates that voters do not even check the paper records often. A team
of scholars led by political scientist Paul S. Herrnson (2008) studied the usability of sev-
eral different electronic voting machines. By usability, the scholars meant “the degree to
which individuals find it easy to use systems and perform the expected tasks accurately
and within a reasonable amount of time” (page 3). The team made systematic obser-
vations of how people voted on different voting systems, including voter-verified paper
trails. Their research indicated that only a small proportion of their sample looked at
the paper trail. Third, they found that paper trails added complexity. The authors noted,

[tJhe number of voters needing help is almost certain to increase, as is the time required
for others to vote or to the number of voting systems needed. Vote verification units
would create a significantly more complex task for voters who correct errors or who have
become so confused by the voting and vote verification process they feel the need to start
them all over again. Such added complexity may require more attention by poll workers.?

(page 135)

The level of complexity and disability access issues did not stop about half the states
from adopting the paper trail requirement, even though the similar federal legislation
did not make it very far, according to political scientists Daniel Palazzolo, Vincent G.
Moscardelli, Meredith Patrick, and Doug Rubin (2008).

While VVPR legislation stalled in Congress, the idea swept across the states. Two
states—New Hampshire and South Dakota—had adopted paper trail requirements
prior to the enactment of HAVA, but between 2003 and 2007 legislatures and exec-
utive officials in twenty-nine states adopted VVPR requirements, most of them after
the 2004 election ... Three states—Illinois, Michigan, and Nevada—adopted VVPR
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policies in 2003, and in two of those cases (Michigan and Nevada), the Secretary of
State issued orders implementing paper ballots. Five states adopted the VVPR in 2004
(one, Missouri, by executive fiat), sixteen more in 2005, two in 2006, and three in
2007. VVPR legislation has been proposed but not passed in nine states and no such
legislation has been introduced in ten other states. 24

(pages 524-525, notes removed)

There is, then, a trade-off if policymakers want paper trails. However, if few people
are examining the paper record, does it really help? Does it provide more security?

THE FUTURE?

Election officials worry that voting machines purchased in the wake of HAVA are
reaching the end of their usable lives; it is unclear who will pay for new equipment.
Furthermore, the Election Assistance Commission, whose job it was to set voluntary
standards, has been handicapped for many of the past few years because of the Senate’s
refusal to confirm new commissioners.””> The Presidential Commission on Election
Administration called the upcoming equipment replacement an “impending crisis™

Well-known to election administrators, if not the public at large, this impending crisis
arises from the widespread wearing out of voting machines purchased a decade ago,
the lack of any voting machines on the market that meet the current needs of election
administrators, a standard-setting process that has broken down, and a certification pro-
cess for new machines that is costly and time-consuming. In short, jurisdictions do not
have the money to purchase new machines, and legal and market constraints prevent
the development of machines they would want even if they had the funds.?®

(page 62)

The expense will potentially be quite large—for example, New Mexico just spent
around $12 million to replace its voting machines, according to the Albuquerque
Journal*” Tt should be noted that as the future unfolds, it appears that states are still
moving away from electronic voting. Some states—such as North Carolina—will move
away from DRE voting and use optical scan—only voting. Such a move was a part of
its large-scale 2013 voting reform bill.

However, research on new systems continues. Computer scientists have conducted
research into creating voting systems with different ways to provide security and ver-
ifiability, while at the same time, maintaining privacy. In particular, these scholars
have been working on “end to end” voting systems (e2e) that allow the voter to cast
a vote then verify it later on an official (government, in the case of an election) web-
site. Computer scientists Claudia Z. Acemyan, Philip Kortum, Michael D. Byrne,
and Dan S. Wallach (2014) explain how the system works and attempts to make it
impossible for someone to sell their vote:

In order to protect the identity and preferences of the voter, information that could iden-
tify the voter is never associated with the ballot. Instead, e2e systems use a unique ballot
identifier (such as a code associated with each ballot), allowing a voter to find and identify
their own ballot while preventing others from being able to tell that the specific ballot
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belongs to that individual. In addition, when a voter goes through the verification process
to check that their ballot was cast and recorded, their actual ballot selections are never
revealed. Rather, the voter may be shown another type of information that confirms that
their ballot selections are recorded without disclosing the actual selections.?

(page 27)

The operation of these systems almost sounds like a spy novel. For example, the
Scantegrity II system requires the use of a “paper bubble ballot, enhanced by traceable
confirmation codes that can be revealed by invisible ink decoder pens” (Acemyan
et al., 2014: 29). The systems are built to be similar to the ones that are used now,
such as paper ballots. Not only are scholars working to create these e2e systems, but
research is also continuing on how one might attack the system and, in some cases, pro-
vide an attacker with proof that the coerced voter is voting how the attacker intends, so
a potential attacker could be foiled (Kelsey, Regenscheid, Moran, and Chaum, 2010).%’

These types of systems have been used in real elections, but very few. In November
2009, Takoma Park, Maryland, used it for mayoral and city council elections. A team
of voting technology experts assisted the city with testing the equipment (an Arbor Day
election for the voters' favorite trees) and implementing the election. The team both
observed and timed the voters and administered an exit survey concerning the experience.

Quite a few voters did not understand that they could verify their votes on-line and that, to
do so, they had to write down the codenumbers [sic] revealed by their ballot choices. Some
explained that they intentionally did not read any instructions because they “knew how to
vote.” Others failed to notice or understand instructions on posters along the waiting line,
in the voting booth, on the ballot, and in the Takoma Park Newsletter.3?

(page 15)

Takoma Park used the system again in 2011. Again a team studied the elections using
many different methods. Voters reported they were confident that the vote counted
as cast. Takoma Park appears to be the only jurisdiction that has used the verifiable
method of voting, although this equipment has been studied for its usability and
continues to be studied. And e2e systems continue to be used for other elections that
are not legally binding government elections. For example, one system, Helios is used
for Princeton undergraduate elections.®!

As it has been since the 1960s, voting equipment is still sold as separate technology
in that local jurisdictions, for the most part, have technology produced by particular
companies for voting and voting alone. That is to say, a local election jurisdiction
generally cannot buy or rent laptops (or ask people to use their own) that are used for
many purposes and install software on them. However, there are some experiments
with commercial off-the-shelf technology such as iPads. According to the National
Conference of State Legislatures (2012),

[iln 2011, Oregon voters in long-term health care facilities used iPads to select their
choices. The iPad sent the selections to a portable wireless printer, and from there
the printed ballot was handled like any other. The iPad is easier than paper for peo-
ple with dexterity issues, and for those with poor vision. Colorado is running a similar

experiment in its June primary.>?
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Many scholars and policymakers alike point out that the technology used for voting
is far outpaced by the technology people hold in their hands. People are using smart-
phones and other advanced technology; as of late 2014, approximately two-thirds of
Americans owned a smartphone.?

THOSE LEFT BEHIND?

However, the 2000 election did not force all jurisdictions to move to new technology.
In the 2014 midterm election, 13 counties in Idaho used hand-counted paper ballots
and 3 used punchcard ballots, > although as of May 2015, the Idaho Secretary of State’s
webpage indicates that no more counties use punchcard ballots. According to the EAC’s
Election Administration and Voting Survey, there were also more than 1,300 small
townships in Maine and Wisconsin that used hand-counted paper ballots for Election
Day voting; this represents fewer than 5 percent of voters in the United States.

Most people think that the old lever machines are completely phased out, but
they are not. In 2010, the state of New York officially switched to optical scan from
lever machines, but in the 2012 election, there were a number of administrative chal-
lenges with the optical scan machines, including handling voters displaced due to
Hurricane Sandy. Those challenges must have left the New York City Election Board
worried because they brought a proposal to the state legislature asking them to move
the 2013 mayoral primary. The principal worry was over the speed with which they
could determine if there had to be a primary election runoff (if one of the party
candidates did not receive more than 40 percent of the vote, law requires a runoff).

legislative leaders were unable to come to an agreement on how to respond to the city’s
request to move the primary to June from September, to allow more time for a hand
recount of results if needed. But lawmakers decided that the electronic voting machines,
bought after Congress required states to upgrade their voting systems to avoid a repeat
of the Florida recount in the 2000 presidential election, had to be used in November.?>

Not only that, but several New York villages, school districts, and special districts have
(or can have) elections that are 7o run by county boards of election.*® In such cases, the
board of election “7may permit towns, villages, school districts, fire, ambulance, water,
sanitation, police and other special districts within the county to use voting machines
[emphasis added].”” In 2012, more than three-quarters of the school districts were still
using lever equipment, according to the New York State School Board Association.*®
The New York state legislature has voted more than once to extend the deadline for

changing voting equipment for these districts. One of the sponsors® of the bill stated,

Rather, the only way to ensure the integrity of every person’s vote is to allow for lever
machines when scanners are not available. This bill does that.” Senator Martins contin-
ued, adding that original legislation provides “significant relief to local school districts,
villages and special districts from the HAVA (Help America Vote Act) mandate that
was intended to apply only to federal elections that have higher voter turnout and less

annual costs to administer elections using optical scan voting machines.”*°
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In other words, the state legislator was saying that the nonfederal elections did not
have to comply with the federal law (the US Congress cannot regulate local elections),
but that the voting equipment the counties did acquire was owned only by the coun-
ties. Lever machine parts are no longer manufactured. And although early research
indicated that jurisdictions that used lever machines had lower levels of residual
votes, the lower levels were at the top of the ballot. Toward the bottom—where bond
issues might appear—lever machines had much higher levels of residual votes.*! The
most recent extension, as of this writing, was until the end of 2015.

CONCLUSION

It may be strange to think about graphic design or handwriting as a part of the elec-
toral institution. Indeed they are. And, indeed, handwriting on voter registration forms
or provisional ballot applications, as well as usability of voting equipment and ballots,
can affect one’s right to vote. Voting equipment and ballot design is where we really see
many of the trade-offs in values. For example, some worry that computerized electronic
equipment is not secure. Yet, electronic equipment helps ensure accessibilicy—not just
to those who are blind or who never learned to read, but also to those who have condi-
tions that make it difficult to complete an oval on an optical scan form or comprehend
the words on a page. Furthermore, DREs can store multiple ballot forms, making it
easier and more cost efficient to provide multiple types of ballots and to provide ballots
in multiple languages. Research does continue apace on how to make equipment for a
voting interface more usable, accessible, private, and secure.

The decentralization of voting and elections in the United States makes it possible
to study and diagnose problems in the system. Scholars need to continue to study met-
rics such as provisional ballots, particularly if more states provide individual data. The
2012 North Carolina individual-level provisional vote data presented here are sugges-
tive that there are racial differences. The provisional votes cast by African Americans are
significantly less likely to count toward the total number of votes; African Americans in
Section 5 counties are statistically significantly less likely to have their provisional vote
count. However, at this point, these results are suggestive rather than definitive. One
can and should study those data over time and across jurisdictions.

But finally, and most importantly, this chapter points to an apparent disjuncture
in the way that Americans regard elections and what elections really are. As noted
in Chapter 2, Americans regard the country, elections, and our democracy with a rev-
erence that is something like religion. Such a view would point to the idea that elec-
tions should be pure and perhaps perfect. Every vote should count. Yet, Americans
use imperfect methods to tabulate results of elections. The fact that failsafe methods
such as provisional voting are necessary shows the imperfection of the system. Can
this country do better? Yes: there are always ways to improve, but in an enterprise
as large and unwieldy as a national election—or even a local election—votes can be
lost. Nobody wants it to be their vote. However, as long as enough people believe in
the legitimacy of the government and have confidence that their vote will count, that
may be enough.



CHAPTER 9

CHOOSING VOTERS:
REDISTRICTING AND
RE-APPORTIONMENT

IF THERE IS ANY ELECTORAL INSTITUTION in the United States where the rules affect
outcomes, it is in redistricting and reapportionment, yet it is one of the least under-
stood parts of the electoral institution. The formal rules created in every state in the
nation (each of the 50 states create districts in varying ways with varying laws) also
affect citizen participation in electoral decisions. Citizen votes translate into public
policy via representation at the federal, state, and local levels. Within states, congress
members represent approximately equal numbers of individuals, but not between
states.! Within states, state houses and senates are typically divided into equally
populated geographic districts.

In the 1960s, a series of Supreme Court decisions determined that legislative bodies
at all levels should be equally sized in terms of population. Thus, somebody must draw
the lines to determine geographic districts of equal population size from which repre-
sentatives are elected. Within cities and counties, legislative bodies are often also drawn
into districts. One can probably imagine how policymakers may draw legislative lines
to benefit themselves or hurt the electoral prospects of the minority political party:
simply move the lines such that more core voters are in one district rather than another.

When our framers created this arrangement, they probably expected some clashes
over choosing representatives. And, relatively recently, observers have called redis-
tricting the “blood sport of politics” (see Engstrom, 2001, citing Aleinikoff and
Issacharoff, 1993: 588), but perhaps hand-to-hand combat is not what is meant by
that. The history of the United States does include occasional gun duels, but a voter
in 2015 should reasonably expect that to be a thing of the past. Yet, bitter races can
lead to bitter emotions.

The bitter race for a San Fernando Valley congressional district took a bizarre turn

Thursday when Rep. Howard L. Berman (D-Valley Village) and Rep. Brad Sherman
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(D-Sherman Oaks) got into a near-altercation during a forum at Pierce College. Video
of the event in Woodland Hills shows the candidates exchanging words and Sherman
at one point putting his arm around Berman, saying: “Do you want to get into this?”
A uniformed officer then came onto the stage and appeared to ask that they move away
from each other. Both men are vying for a newly drawn congressional district in what is
considered one of the nation’s nastiest congressional races.?

The framers and contemporary observers probably did not expect that public officials
would be drawn into physical battles over the drawing of district lines. National
Public Radio reported that these two incumbents were redistricted into the same dis-
trict (double-bunked) got “nose to nose” at a candidate forum before “a shrieking col-
lege crowd.” In most states, state legislators draw the lines that create congressional
districts, but in California, voters had decided through a pair of initiative petitions
that a bipartisan citizen commission would draw the lines with consideration of com-
munities of interest, which the second initiative petition defined. Yet, when all was
said and done, members of the Republican Party filed four different legal challenges
against the new district lines.* Why did that happen, and why did candidates nearly
come to blows during an election year? Do the institutional decisions affect the abil-
ity and desire of citizens to participate in the relationship between representative and
citizen? The goal of this chapter is show how our citizen representation is affected by
the process and institutions public policymakers have created to ensure representa-
tion. Ultimately, it is a set of laws and rules surrounding redistricting that determines
whether citizen votes really count or even whether a citizen chooses to vote. As such,
this is probably one of the most important chapters in this book, practically speaking.

WHY REDISTRICTING?

The process of redistricting exists because we must have a way of translating voter
turnout and voter choices into representation and actual policymaking. Because, for
the most part, we do not have direct democracy, we must have a person “standing for”
us when it comes to policy decisions. The rules dictate that representatives “stand for”
the citizens that live in a particular geographic location, which has a given population.
However, scholars have written vast amounts about representation, suggesting, for
example, that there is descriptive representation (where a representative shares some
trait with those who do not necessarily, but may, live in his or her district) or even
that some individuals are not necessarily “represented” in a substantive way (indi-
viduals living in a district may not share the representative’s policy views).” Typically
in the United States the representative chosen is the one who wins the most votes
in the district (single-member districts with first-past-the-post representation). The
Constitution says we must do it after every Census. Our nation is a mobile one, so
naturally some shifting of the boundaries is likely to occur every ten years; some states
have begun to initiate the process even more often.

Yet, research indicates that these same decisions may affect the relationship between
citizens and representatives: when redistricting, policymakers are naturally moving
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some people out of one district and into another. Districting decisions may affect
citizens' knowledge about the decisions of the person representing them and there-
fore the ability of citizens to hold a politician accountable for his or her decisions in
the ballot box. The quality of both substantive and descriptive representation may be
disrupted, and ultimately, a citizen a citizen may choose not to vote in the contest
because the cost of obtaining information is too high.

Incumbents do win. A lot. An often-cited problem with redistricting is the lack of
competition in congressional races that results. The blame for the lack of competition
is placed with partisan gerrymandering that benefits incumbent politicians and those
who are members of the majority political party in a state legislature and who, in
most states, have disproportionate influence over the process.

Despite the fact that the process of translating citizens’ votes into representation lies
at the heart of our republic (our indirect democracy), it is one shrouded in mystery for
most citizens. Further, the process is plagued by politics, and the political elites who
do not “win” in the process of redistricting have often used the courts to argue that
they were treated unfairly. Sometimes, those in court really were noz treated fairly ...
depending on how one defines fairness. Of course, with most election-related pro-
cesses, redistricting appears to have had historical issues with race and racism. Consider
North Carolina: it did not have an African American representative in Congress for
nearly 100 years—f{rom the 1890s to 1992, when district drawing allowed two: Eva
Clay and Mel Wiatts.® It was application of the Voting Rights Act, in combination with
court decisions that created two minority-majority districts, that allowed their election.

Thus, process seems to pit a variety of values we have in our representative democ-
racy against each other. Because we are a republic, the first key value is representa-
tion. Citizens expect that their member of Congress (or state legislator or school
board member) will articulate their views in decision-making bodies—this is sub-
stantive representation (Pitkin, 1967). Yet, as noted earlier in this book, a history of
discrimination has resulted in some minority groups having very little say over who
makes decisions. But others would go further and say that it is not just one’s personal
representative sharing one’s views, but also sharing one’s race. This “descriptive” repre-
sentation expands beyond the simple geographic district, and the actions of minority
representatives may also protect the minority from the majority and raise key con-
cerns that the majority may not have considered.” The ability to elect a representative
of one’s choice is a vital part of citizenship in the United States.

The redistricting process has enormous influence upon who is allowed full participa-
tion in the United States political system—it is centrally about the allocation of power
in society, and it therefore should be analyzed to determine if constraints are embedded
in its current structure that prevent some segments of the electorate from enjoying the
“virtues of citizenship”.

(Webster, 2012: 2-3)

But also of key importance is being able to hold politicians accountable for the deci-
sions they make; yet if citizens do not have enough information about the new person
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representing them, how can they hold the representative accountable? Still, even with
some measure of accountability and ability to make decisions about one’s representa-
tive in the voting booth, many observers point to the simple lack of competition in
legislative races. In Congtess, fully 98 percent of incumbents win, and there is seem-
ingly little individuals can do about that. Because citizens also do not understand the
process or even seem to care how the lines are drawn, Americans seldom influence
the process that arguably should ensure that they have adequate representation.

TRADITIONAL PRINCIPLES DETERMINING REDISTRICTING

Congressional districts, which are not equal in size, violate principles of fairness that
many citizens would articulate today. Yet, prior to the Baker v. Carr decision (1960)
and a variety of other decisions (Reynolds v. Sims, Westbury v. Sanders, etc.), the equal-
population standard was not necessarily a given; redistricting in state governments
did not necessarily take place after every Census. Furthermore, the decisions stem-
ming from Baker v. Carr indicated that courts had a place in determining the dis-
trict boundaries (Cox and Katz, 2002). The rather ironic decision was that courts had
a place in making a “political decision”—courts had rejected redistricting claims on
those grounds prior to the 1960s cases. A redistricting “revolution” has taken place since
the 1960s, when the US Supreme Court issued a decision concerning district lines.

A patchwork of different and seemingly contradictory values has emerged from
the various court battles (Arrington, 2010). Most Americans probably think that
“gerrymander” is a bad word, but creating districts that benefit one side or another
or meet one or more goals has been the story of redistricting for the past 50 years.

One technical criteria of redistricting, contiguity, was implicitly intended to reduce
gerrymandering and was widely viewed as a “race-neutral” criteria (Webster, 2012). For
contiguity to be present, one must be able to travel to all parts of the district from any
other part; there can't be a piece of one district inside of another. Webster relates that

[a] district is contiguous if all of its parts are connected whether by land or water. For
example, if a community of interest develops on either side of a river, a district could be
delineated to include both banks even if there is no bridge physically located along the
course of the river within the district.

(Webster, 2012: 5)

Sometimes the connections between parts of a district are very narrow. According
to the National Conference of State Legislatures, only 23 states required congressio-
nal districts to be contiguous; 47 required state legislative districts to be contiguous
(NCSL, 2009; see also Webster, 2012).

Another technical criterion is often confounded with contiguity: compactness, which
is the idea that a district is as efficiently drawn as possible (in essence, not weirdly
shaped), which is one of the oldest criteria of redistricting, according to Webster
(2012), and is there to prevent racial and partisan gerrymandering. Approximately
36 states require compactness of state legislative districts, and 17 require it of house
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districts. Court cases through the 1990s suggested that perhaps compactness could
take a lesser role if the government had a compelling interest to advance, such as
avoiding a violation of Section 2 of the Voting Rights Act (Tokaji, 2008; see also
Chapter 4 in the present work). In the 1990s, the Justice Department first rejected
the North Carolina General Assembly’s plan, which had just one majority-minority
congressional district, so legislators went back to the drawing board and created two
majority-minority precincts. More than 20 percent of the state’s population was
African American and was scattered throughout the state, particularly in smaller
urban areas up and down Interstate 85 in the center of the state (Canon, 1999;
Tokaji, 2008). Scholars note that the North Carolina General Assembly (the major-
ity of which was Democratic) also wanted to preserve Democratic control of the
congressional delegation (Tokaji, 2008).

It was not surprising that the newly drawn plan was taken to court. According to
political scientist David Canon, “The new ‘I-85” black majority district was literally
the width of the interstate in some places” (Canon, 1999: 111). South of the city of
Charlotte, I-85 drivers would be in the twelfth district—until they exited the highway
on either side (Morrill and Trevor, 1992; Canon, 1999). Journalists Jim Morrill and
Greg Trevor wrote in The Charlotte Observer about the announcement of the new
majority-minority districts, including the idea that it was hardly compact and the
adjoining ninth district was barely contiguous. The ninth district was connected by
the home of one voter:

The 85-year-old woman is among 1,578 voters in a south Mecklenburg County precinct—
but the only one not moving from the 9th Congressional District to the new 12th. ...
She lives in a white house on Nations Ford Road a half-mile from the S.C. line. She votes
in Precinct 77. But while the rest of her precinct shifts to the new, black-majority 12th
District, her home and surrounding land will remain a bridge linking two sides of the 9th.®

Although state lawmakers had to yet again redraw the congressional districts during
the 1990s, the final twelfth district still snaked down I-85, but was just a bit fatter in
the middle (Tokaji, 2008). Ultimately, the result of the jurisprudence was that dis-
tricting should be color blind and lawmakers could still take race into account, but
any districts that appeared to do so would be inherently suspicious.

Another consideration is that “communities of interest” should—and in some
cases must—be kept together; in other words, people who are alike should be in the
same districts. Many states have elevated “communities of interest” into state law.
According to the National Conference of State Legislatures, 20 states made this a crite-
rion for state legislative districts in the 2010 round of redistricting; another 11 states
considered it a criterion for congressional districts (Webster, 2012). However, policy-
makers have not clearly defined the meaning of this standard either. Political scien-
tist Theodore Arrington suggests that “communities of interest” is “clearly the most
elusive, of the conflicting redistricting criteria” (2010: 5) and argues that the courts
“butcher” this concept. Communities of interest could be defined in many different
ways—are people alike because they have similar ethnicity, jobs, incomes, education,
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social interests, cultural interests, media markets (watch the same TV, read the same
newspapers), occupations, religious values, or maybe just shop at the same grocery
store or stores (e.g., Arrington, 2010; Levitt, 2011)? Of course, many such interests
transcend geographic community, especially with the rise in media sources such as
social media and cable television.’

The final “traditional” criteria is that regarding preservation of the already-existing
political geographic boundaries. That is to say, the boundaries of the district should
be as consistent as possible with the boundaries of existing counties, townships,
and cities. There is a traditional belief that geographies can be represented; those
who share geography probably share political interests as well. Political geographer
Weber (2012) notes that a justification for the standard is that elections are organized
by local governments (counties or townships, as noted in Chapter 3 of this book).
Furthermore, districts organized around existing boundaries are also more familiar to
citizens and therefore are more recognizable. According to the National Conference
of State Legislatures, at least 20 states articulate this standard for districting for
Congress; 43 articulate this standard for state legislative districts. Weber (2012: 7)
indicates this standard is often eschewed for “higher order and often contradictory
goals.” Weber argues that “compliance with the equal population or racial equity cri-
teria is often of greater constitutional necessity than including whole cities or counties
in districts” (page 7).

IMPLICATIONS

THE RELATIONSHIP BETWEEN THE REPRESENTATIVE AND REPRESENTED

All of the issues discussed so far are important, but what does the drawing of the lines
have to do with citizens and voting? A growing body of evidence indicates that the
way in which the lines are drawn may have powerful implications for those choosing
to vote—at least in the contest for members of Congress. Consider this: Are voters
able to hold their representative accountable for votes? Do voters know who is repre-
senting them? Does the process of redistricting disrupt voter turnout or engagement in
the process of electing a representative? In terms of the themes proposed in this book,
these issues should be front and center. Scholarship indicates that the institutions cre-
ated for redistricting have a strong effect on citizen engagement. Interestingly, a great
deal of research focuses on the prospects of incumbent candidates winning elections
or the electoral advantage imparted to one party or another as a result of redistricting.

Some critiques of the current redistricting process highlight the idea that cur-
rent institutions actually decrease competition and protect incumbents (particularly
in the 2000s). This is one of the key arguments of those who advocate for nonparti-
san redistricting, or at least redistricting that is not in the hands of partisan actors.
Political scientists Antoine Yoshinaka and Chad Murphy explore the idea that redis-
tricting may “foster electoral competition (which many find desirable) ... but also
sever representational ties between constituents and their representatives (which
many may find undesirable)” (Yoshinaka and Murphy, 2011: 435). Overall, they
note that 92 percent of incumbents sought re-election in 2002. If the state had a
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partisan-redistricting institution (and the member of Congress was in the “out-party”
not in control), 85 percent sought re-election, compared with 95 percent of in-party
members of Congress). The 2002 data the authors examine are interesting. For bipar-
tisan institutions, 94 percent sought reelection; for neutral plans, 90 percent sought
re-election (page 441). Their results also show that, “[o]ut-party MCs were more
likely to face a competitive reelection than were in-party MCs and MCs under biparti-
san plans in 2002. It certainly does not appear that all MCs were equally protected by
redistricting” (Yoshinaka and Murphy, 2011: 442).

However, there is contrasting evidence about competition and whether districting
has an effect on candidate decisions to run; it may depend on the level of district-
ing one examines and whether one examines the legislators over time or in one year
(longitudinally or cross-sectionally). In examining both state legislative districting
schemes over time in California and in two separate legislative sessions in state legis-
latures, political scientists Seth E. Masket, Jonathan Winburn, and Gerald C. Wright
show that redistricting effects are not as simple as “gerrymanders decrease competi-
tion” or certain plans decrease competition. With divided partisan control, there is
more likely to be incumbent protection, thus reducing competition. The authors
indicate that

[h]owever, when legislators under unified partisan control draw the maps, their results
often actually increase competition, at least initially. Furthermore, the bipartisan ‘neu-
tral’ commissions that some states have appointed to redraw their districts have seen
less-competitive elections immediately following redistricting. However, these trends do
not appear to hold with subsequent elections; we do not find evidence of clear long-
term trends in levels of competition.

(Masket et al., 2012: 43)

Masket and his colleagues did not find evidence that redistricting schemes affected
decisions to run.

The types of institutions may affect the relationship between the voter and the
representative, but the not-so-simple process of drawing the lines may vitally affect
participation. Normally, voters do not hold much information about their represen-
tatives. However, recent scholarship has provided telling evidence that the redrawing
of districts is key to whether a voter knows who to hold accountable. Political scien-
tist Seth McKee theorized that redrawing district lines raises the information costs
for potential voters; with his colleague Danny Hayes, he notes that “[i]nformation
costs are among the most formidable barriers to citizens’ political decision making
and participation” (Hayes and McKee, 2009: 1008). After analyzing a decade of
American National Election Study public opinion survey data, political scientist Seth
McKee (2008) concluded that citizens living in a new congressional district (with
a new-to-them incumbent) were significantly less likely to recall (state the name of
their incumbent representative) or even recognize their member of Congress (McKee,
2008). In 1992, considering relevant factors such as education, on average, those
who were represented by the same person were twice as likely to recall their member’s
name than those in a new-to-them district (page 970). Although the vast majority of
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citizens could recognize the name of the incumbents, on average, the probability of a
citizen recognizing the name was lower, considering factors such as education.

Although it is clear that the major effects of redistricting are on being able to recall
the name of the incumbent who is serving the citizen, McKee then took his study a
step further with fellow political scientist Hayes. Examining the same survey data as
the McKee (2008) study, they found that voters who lived in redrawn districts were
less likely to vote for a candidate for the House of Representatives, even though they
did turn out to vote. And, further, those who could not recall their incumbent’s name
were more likely to report that they had not voted for a candidate for the House,
even though they had turned out to vote. Furthermore, looking at total precinct votes
in Texas precincts (Voting Tabulation Districts'’), Hayes and McKee found that roll-off
(the number who voted for president or another top office but not for a member of
House of Representatives) was significantly higher for voting districts in new-to-them
congressional districts. The roll-off in participation appears to be exacerbated because
Texas redrew its district lines three times in the 2000s; in fact, Texas was one of six
states to redistrict multiple times during the decade, according to the authors.

Hayes and McKee (2012) turn their examination to the effect on minority voters,
particularly African American voters, and expand their data to five states and 11 elec-
tions. They found that for precincts within redrawn districts, those with greater per-
centages of African Americans had higher rates of voter roll-off. However, they also
found that when there is a new-to-the-precinct African American incumbent, the
“negative effects of redistricting on participation are mitigated” (Hayes and McKee,
2012: 127). In other words, depending on the political context, they note that redis-
tricting can increase or decrease the gap in participation among African American
and White voters. This is especially key because 15 out of 20 of the congressional
districts in the Hayes/McKee examination were majority-minority districts.

IS OPENING THE PROCESS THE ANSWER?

Common Cause is a “good government” group that believes the redistricting process
should be transparent, fair, comply with the Voting Rights Act, and ensure citizen
engagement.11 However, “[w]hile procedural fairness alone does not guarantee that
everyone impacted by redistricting outcomes will embrace the results, those charged
with redrawing the district maps must at least adhere to an established, accepted set of
rules and procedural guidelines.”'? However, inasmuch as citizens know little about
who is representing them, particularly after redistricting, citizens know even less
about the complex process of redistricting, and appear not to care.

With redistricting comes the raft of problems that affect the quality of democracy as
cited throughout this book. Note that citizens simply usually don’t care or know much
about the redistricting process, largely because the process is difficult to grasp, and a
large majority of Americans do not even know who is responsible for drawing districts
in their state. Scholars Joshua Fougere, Stephen Ansolabehere, and Nathaniel Persily
cite a general-population public opinion survey administered by the Pew Center show-
ing that 47 percent of Americans responded that they didn’t know who was “in charge
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of drawing congressional districts in your state.” Another 11 percent of respondents
guessed wrongly in trying to answer that question (Fougere et al., 2010: 328).

Examining the November 2005 ballot initiatives voted on by California and Ohio
voters concerning redistricting gives us insights into how voters think about institu-
tional design where redistricting is concerned. Voters there had the chance to take
redistricting out of the hands of the respective state legislatures and put it in the
hands of nonpartisan redistricting commissions. Yet voters overwhelmingly rejected
both ballot propositions. Political scientists Caroline J. Tolbert, Daniel A. Smith,
and John C. Green show evidence that institutional change can be a game—losers
support change in the method of drawing district boundaries, but winners probably
won't. However, any voter can be a loser at the congressional level in redistricting but
a winner where it concerns the state legislative boundaries. They note that

district-level winners—a majority of voters in both California and Ohio—are far more
likely to favor the status quo (keeping partisan gerrymandering) than are electoral losers.
Furthermore, since voters can be winners and losers at two different levels (statewide
and district), there are multiple potential blockage points for the adoption of redistrict-
ing reform.

(Tolbert el al., 2009: 105)

In a low-information, complicated ballot measure concerning redistricting, voters
would have been inclined to preserve the status quo and vote no. According to an
Initiative and Referendum Institute report, California voters had rejected three other
initiatives transferring redistricting power to independent commissions (1982, 1984
and 1990).13

Ultimately, however, Proposition 11—the Voters First Act—passed in 2008
created a citizens' commission to draw the lines for the state legislative districts.
A second proposition passed in 2010 authorized the citizens' commission to draw
the congressional districts as well (Kogan and McGhee, 2012). “Perhaps most impor-
tantly, the experience of the CRC has shown that a nonpartisan, participatory, and
transparent process does not eliminate the zero sum nature of electoral competition”
(Kogan and McGhee, 2012: 27). In other words, they note that in the process, there
are still winners and losers.

Do VOTES TRANSLATE TO SEATS?

If, in fact, voters as a collective are holding representatives accountable or are “hiring”
representatives that will represent the majority of Americans, one perhaps should
expect that the majority party of voters will equate to the ultimate party of represen-
tatives as a collective. A neuroscientist penned an editorial for the New York Times in
early 2013 entitled “The Great Gerrymander of 2012” that reflected this perspective.
Sam Wang wrote that

[n]ormally we would expect more seats in Congress to go to the political party that receives
more votes, but the last election confounded expectations. Democrats received 1.4 million
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more votes for the House of Representatives, yet Republicans won control of the House
by a 234 to 201 margin. This is only the second such reversal since World War I1.14

He argued that “gerrymandering is a major form of disenfranchisement.”

As surprising as this point might be to some New York Times readers, the votes
cast and seats won by particular political parties rarely match. Scholars of redistrict-
ing have published numerous articles concerning the “votes—seats” relationship—
“characterization of the way in which the partisan allocation of legislative seats
responds to changing vote totals” (Niemi and Deegan, 1978: 1304). And, in fact,
political scientist Richard Engstrom writes that our system of single-member districts
(where typically the candidate with the most votes wins) makes it unlikely that seats
will be allocated according to the collective votes. “When district-based outcomes are
added together, it is unlikely that political parties win seats in proportion to the votes
their candidates receive. Indeed, there is a well-documented tendency within the system
for the party whose candidates receive the most votes overall to win a proportion of
the seats that significantly exceeds its proportion of the votes” (Engstrom 2001: 9).
Of course, the Engstrom quote addresses the issue of the party that wins the majority
of the vote winning a large proportion of the seats. Yet in 2012, Democrats won the
majority of the votes.

However, political geography scholars critique the “naive” approach of the New York
Times analysis, which does not take into account human geography’s effect on politi-
cal outcomes. Political scientists Jowei Chen and Jonathan Rodden (2013) contend
that the pattern of residence of Democratic voters is “inefficient” such that “when
districting plans are completed, Democrats tend to be inefficiently packed in homog-
enous districts” (page 3). In other words, what appears to be a pro-Republican gerry-
mander is more likely a natural result of the fact that Democrats tend to live in large
urban centers or are aggregated together into industrial areas. The logic, then, is that
there are several overwhelmingly Democratic areas, but because Republicans are more
dispersed, the districts might be majority Republican, but with enough Republicans
left over to create another majority Republican district nearby. Largely Democratic
areas are so closely clustered that a Democratic majority is a super-majority if the
district is contiguous and compact. The scholars consider an in-depth case study of
Florida, which was basically tied in the 2000 presidential election:

In addition to being more internally heterogeneous, Republican precincts tend to be
located in heterogeneous suburban and rural areas of the state where their nearest neigh-
bors are more diverse. ... If one strings together neighboring precincts until reaching
the population threshold for a district, this will usually require the inclusion of some
rather heterogeneous precincts, often including pockets of Democrats in small cities or
towns and on the fringes of larger cities.

(page 7)

Using the logic of simulating many different possible districts with certain set district-
ing principles programmed into the computer and then examining what the vote
outcome would have been if the votes had been cast like Florida voters did in the
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2000 election for president (where more than 500 votes separated the two major
candidates), the authors show pro-Republican outcomes—in spite of a tied-vote
outcome—resulting from procedures using geography and population equality. The
authors conclude that the “Democrats not only waste more votes in the districts they
lose, but they also accumulate more surplus votes in the heavily Democratic districts
they win” (Chen and Rodden, 2013: 15). The authors write that they have data for
another 20 states that indicate the same pattern as Florida. The problem is not as
severe for the Democrats in the West and in the South.!

So WHAT Do WE Do?
PROCESS: COMPUTERS AND REDISTRICTING

We have seen personal computing advance to the point that even citizens may cre-
ate proposed districts that meet whatever criteria they input. According to redis-
tricting experts Micah Altman and Michael McDonald (2010), redistricting may
be automated or semiautomated, but any process requires some inputs as to what
the key criteria for redistricting are. In other words, policymakers must still decide
what value or values they wish to maximize and how those “values” (such as conti-
guity) should be measured. Altman and McDonald note that computers have made
the process of redistricting faster, but have not necessarily reduced gerrymandering.
“A difficulty with this approach is that seemingly neutral criteria may lead to biased
outcomes; indeed, criteria may be chosen with a specific political outcome in mind”
(Altman and McDonald, 2010: 76). At best, the use of computers may make the pro-
cess more transparent; the advent of redistricting plans that allow any citizen to create
his or her own plans have opened the door to more public, as well as interest-group,

participation (page 77).

CONCLUSION

Simply put, the process of translating our votes into public policy is not straight-
forward. It is an institution that affects both representation and participation, just
like every other aspect of election administration thus far mentioned. Professor of
law Justin Levitt has written that redistricting is an American institution that is
inherently political.

It is political in the colloquial partisan sense, in that this is the arena in which competing
Republican and Democratic partisans have conducted their most pitched battles, joust-
ing with each other to divvy electoral turf in the most advantageous manner. And it is
political in a more inherent sense, in that multiple complex tradeoffs are required along

multiple goals, with no outcome that clearly serves all of the population equally.
(Levitt, 2011: 518)

Indeed, the institution of redistricting is a complex process with multiple goals that
political actors trade off in order to create the institutions that enable democracy.
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This process has changed over time, especially as courts became involved.!® And the
“traditional” standards of redistricting, combined with relatively new attempts to
protect voting rights for minorities, have certainly been in conflict at times.

Ultimately, what will arguably have one of the largest impacts in future redistrict-
ing is the idea of majority-minority districts. Given that the Supreme Court has
struck down Section 4b of the Voting Rights Act, Southern states must no longer
clear districts through the Justice Department or the District Court of the District of
Columbia. Although many Republican state legislatures may find a benefit to bleach-
ing out districts and creating minority-majority districts anyway (or those near it),
the strike-down of Section 4b may mean the end of such districts. Political scientist
Richard Engstrom writes,

[gliven the majority-minority districts have been the major medium for the election of
minority representatives in this country, due to the persistence of racially polarized vot-
ing, a reduction in the number of such districts is likewise expected to result in fewer
minority representatives on governing bodies across the country.

(Engstrom, 2001: 5)

In the future, expect redistricting plans to continue to be challenged in court as
the United States continues to struggle with issues of race and representation in our
institution of elections.



CHAPTER 10

IMPLICATIONS OF
INSTITUTIONALISM
FOR DEMOCRACY

THE varRIOUS WORKS OF ELINOR OsTROM have many complexities, but the funda-
mentals of the framework and theory are not difficult to comprehend. A key pare?
Knowing the rules of the game makes a big difference. Scholars Larry Kiser and
Ostrom write (2000):

Individuals cannot play a game without coming to a common understanding of the rules.
Players must share a similar view of the range of allowable actions or the distribution of
rights and duties among players, of likely consequences, and of preferences among players
for alternative outcomes. Common understanding, however, does not imply equal distri-
bution of information among community members. Some common knowledge of the
institutional constraints is necessary for interdependent decision making, but participants
may vary in their level of knowledge. Incentives therefore, may differ among individuals
(even individuals with similar preferences) choosing within similar decision situations.

(page 73)

Imagine two small children playing a made-up card game—the one who makes up the
game makes the rules and, of course, the rules constantly evolve so she or he can win.
If you have ever observed children, what usually happens is the other child throws all
his or her cards up in the air and leaves crying. This is not a recipe for institutional
stability. Elections are not games, but they have formal and informal rules and arenas
of action (kitchen table, precinct, county/township, state and nation), and sometimes
people are simply not allowed to participate or are unable to participate. Sometimes,
there are sore losers.

The election system in the United States is an institution. There are shared rules
and understandings, both formal and informal. Those in power try to stay in power:
the degree of trust we hold for the leaders and belief in the legitimacy of the sys-
tem makes a difference to the stability of the institution. Those who hold power
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occasionally change the rules. The effects of the rules may vary depending on the
context within which the rule is made. The distribution of knowledge among the
members of the institution about the rules may vary, as well as the degree to which
individuals hold norms and values.

VOTER IDENTIFICATION DEBATE IN THE INSTITUTION

Thus, this concluding chapter serves to re-emphasize the main themes concerning
institutions and the right to vote. Right now, photo identification laws for voting are
in the courts and being hotly debated. Where and when the laws apply are evolving.
However, I conclude with this current event because it demonstrates many of these
themes: informal norms concerning security and some evidence of racial motiva-
tions (if photo identification was a neutral issue five to ten years ago, it has definitely
evolved, given the way the debate about it has). In particular, the photo ID debate
and related lawsuits have become what some scholars call the “third generation” issues
in voting rights—or, as legal scholar Daniel P. Tokaji put it, an example of one of
many election administration laws that are “the new vote denial.”! For some, the
issue might be framed: it is vote denial because poor and minority communities are
less likely to have photo identification, and those without transportation (or no need
for it) may be particularly affected. The issue might be alternatively framed: there is
fraud. Even a little fraud is bad because it either disrupts the purity of the election or
it cancels out legitimate (your) votes.

VOTER FRAUD

The best and most useful definitions of fraud distinguish among different kinds of
fraud. Political scientist Stephen Ansolabehere and law professor Nate Persily assess
public opinion about fraud, analyzing perceptions of and reaction to three different
types of voter fraud. The first concerns “illegal casting of votes by noncitizens or the
casting of more than one ballot by a voter” (2008: 1744). A second form of fraud
occurs when one voter casts a vote using the name of another voter (voter imperson-
ation). The third type they note is vote theft, which they define as occurring once
a vote is cast. This suggests that we consider first that “election” fraud and “voter”
fraud are different. Differentiating between the two is key. Political science profes-
sor Lorraine Minnite writes that “[v]oter fraud is a sub-category of election fraud, or
the intentional corruption of the electoral process by voters” (2006: 6). In a related
report, Minnite continues,

[tlhis covers knowingly and willingly giving false information to establish voter eligi-
bility, and knowingly and willingly voting illegally or participating in a conspiracy to
encourage illegal voting by others. Apparent acts of fraud that result from voter mistakes
or isolated individual wrongdoing or mischief making not aimed at corrupting the vot-
ing process should not be considered fraud, though sometimes these acts are prosecuted
as such.?
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Her scholarship suggests that fraud requires intent to commit, so an important related
point is why do some individuals commit fraud? The answer seems rather obvious:
winning elections, of course, when one does not believe one can do so through honest
means. And, furthermore, if a person weighs the costs and benefits of fraud, it would
take a rather large and very risky operation to change elections (Alvarez and Hall,
2008). Thus, Mexican political scientist Fabric Lehoucq adds to the definition of fraud
the reason as being “clandestine efforts to shape election results” (2003: 233).

FRAMING FRAUD?

How do policymakers and the media (elites) talk about voter identification? What are
the main themes? This is the idea behind “framing” of public policy issues. Scholars
know a lot about framing and the way in which it influences public opinion. For exam-
ple, public policy scholars have shown that talking about capital punishment in terms of
“innocent people wrongly being punished” rather than “capital punishment is immoral
or unconstitutional” is more likely to affect public opinion.* The contemporary discus-
sion about whether or not states should require government-issued photo identification
for voting has been, to say the least, controversial and partisan. Numerous scholars and
media public opinion polls have established the partisan divide on identification, with
Republicans in support and with Democrats in opposition.” As should have become
obvious from reading this book, there are numerous examples throughout history of the
use of “integrity” or “fighting fraud” or “voter suppression” frames to pass (or not) legis-
lation that may be of benefit to one party or another (see Keyssar, 2000).

A case study is women voting in New Jersey. In New Jersey, from 1776 until 1807,
women had the right to vote (if they were “of full age, ... worth fifty pounds of
proclamation money, clear estate in the same, and have resided within the county in
which they claim a vote for twelve months immediately preceding the election ...”).°
Historian Edward Raymond Turner showed in 1916 how the occurrence of fraud was
used to justify a change in election law: women were committing fraud and should
not be allowed to vote.

Vehicles were used to transport the voters quickly, and throngs of outsiders were
brought in to swell the number, spies going meanwhile to Elizabethtown to learn how
many votes were needed. During this carnival of fraud women vied with men, and
seemed to contemporaries to excel them. Women and girls, black and white, married
and single, with and without qualifications, voted again and again. And finally men and
boys disguised as women voted once more, and the farce was complete ... The jubila-
tion of the victors was surpassed by the agonized appeals from the defeated. Each side
accused the other of beginning the fraud, but the outcries of the vanquished were more
prolonged and vehement.”

(pages 181-182, 183)

The story of women voting in New Jersey seems every bit as political as discussions of
fraud seem to the “vanquished” today. Turner concludes his scholarly work by noting
that “[i]t is true that exclusion was owing partly to the fraud and illegal practices of
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some women voters, but these women were not worse than the men among whom
they voted” (1916: 187). Women did not get back the right to vote until the federal
constitutional amendment was ratified in 1920. Today, no one would say (hopefully)
that women commit more fraud than men and should not vote.

Compare that story to one from current times from Fact Checker columnist Glenn
Kessler in the Washington Post:

One state lawmaker famously declared: “We must have certainty in South Carolina that
zombies aren’t voting.”

It turns out the claims of 953 votes by dead people actually involved not one election
but 74 elections over a seven-year period. ... The report confirms what the State Election
Commission had found after preliminarily examining some of the allegations: The
so-called votes by dead people were the result of clerical errors or mistaken identities.

In other words, no zombie voters—just egg on the face of the politicians who

promoted these “facts” across national television.®

Even though laws affect turnout at the margins, with today’s polarized politics, it may
seem to citizens and policymakers (politicians) alike that elections are close and that
laws will make a difference to winning and losing. Hopefully at this point, readers
who chose to read all of the chapters in this book so far have seen that the history of
voting is not just ideological, but also about the battle for power: the battle to win
elections. Institutional theory would suggest that politicians (not just Republicans, not
just Democrats) have the incentive to stay in power once they are in office. Although
ideological debates continue about access to the electoral institution of voting versus
integrity of the electoral institution, a quick look at history gives the savvy reader
insight into why politicians may want to effect change (or not) in electoral institutions.

Certainly, more than one scholar has suggested that voting changes and “reforms”
often have political goals. Historian Alexander Keyssar argues that political advantage
is a key reason for both expansion and contraction of the electorate in the United
States. In discussing the design of ballots in North Carolina, public policy scholars
James Hamilton and Helen Ladd (1996) argue “[s]ince institutions are designed by
individuals who have preferences over political outcomes, the technologies of aggrega-
tion are likely to be chosen strategically” (page 260). They conclude their research by
asserting

[tlhe bottom line for policymakers concerned with election law may simply be an
acknowledgment that in a system where ballot formats may have an impact on
voter choices, the ability to design ballot formats may simply be one of the electoral
advantages of incumbency.

(page 277)

It is not surprising, then, that there has been a profusion of scholarship concern-
ing why state legislatures pass certain election reforms and changes, including most
recently, photo identification for voters. Public policy scholars Keith G. Bentele and
Erin E. O’Brien (2013) analyze both the proposal and passage of what they (and



IMPLICATIONS OF INSTITUTIONALISM 147

others) term “suppressive voter restriction legislation” from 2006 to 2011. Their
careful collection of data and multiple tests for whether their results are valid clearly

demonstrate that the emergence and passage of restrictive voter access legislation is
unambiguously highly partisan, influenced by the intensity of electoral competition.
The fact that in the context of heightened competition Republican control increases
while Democratic control reduces, the rate of restrictions passed underlines the highly
strategic nature of these efforts.

(Bentele and O’Brien, 2013: 1103)

However, they make clear that this is not a recent phenomenon, but the evidence they
marshal concerning the types of legislation passed and the racial and partisan character-
istics of states serve to indicate that procedures and rules for voting can be manipulated
in such a way as to suppress voter turnout. * There is a variety of evidence about photo
identification laws and their effects on the probability of voters turning out. There is
certainly evidence that minorities are less likely to have identification (Barreto, Nufio,
and Sanchez, 2009).!% Scholarship seems to indicate that voter identification laws
reduce the likelihood of voter turnout, but not necessarily disproportionately among
minorities (Hood and Bullock, 2012, but see Alvarez, et al., 2007.).

The debate has become at least partially about race and racial attitudes, which,
of course, are consistent with our country’s history—as much as people may deny
it, and even if the racism is not as explicit as it once was. Political scientist David
C. Wilson and communications scholar Paul R. Brewer (2013) examined the factors
that affect public opinion toward photo ID laws, in particular whether “racial resent-
ment” affected opinion. By that they meant “negative beliefs about Blacks are tied to
perceptions that they receive unjustifiable or unfair advantages and opportunities at

the expense of Whites” (page 965).

Support for voter ID laws is strongest among Republicans, conservatives, and those
with higher levels of racial resentment, as well as with regular Fox News viewers and
those who perceive voting fraud as common. It is especially strong among those con-
servatives who are most familiar with voter ID laws. Opposition is strongest among
Democrats, liberals—especially those with higher levels of familiarity with the laws—
and those with lower levels of racial resentment, as well as those who see fraud as rare.

(page 980)

Interestingly, Democrats with stronger feelings of racial resentment had more support
for photo identification laws. They also conducted an experiment within their pub-
lic opinion survey asking a question about support for voter ID laws, but framed
the question in differing ways based on ideas about fraud (pro-ID) or eligible peo-
ple will not be able to vote (anti-ID).!! There were high levels of support for photo
ID among the various ways of asking about fraud, but asking the question noting
the people who can’t vote decreased support. All in all, level of information and cues
from policymakers and the media made a difference. Informal rules seemingly affect
the propensity to change formal rules.
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The mass public and state legislatures, however, are not the only arenas of action
where voter identification is concerned. The Department of Justice has brought law-
suits in federal court charging violations of the Voting Rights Act in North Carolina
and other states. What many do not consider is the rulemaking procedures at the
state level as well. Such rules represent the bureaucracy’s way of implementing the
laws passed by the political bodies of states. For example, as of this writing, North
Carolina has issued proposed rules that tell precinct workers how to interpret the
photo identification law. For example, what should the pollworker do if the person
appears to have gained a substantial amount of weight?

Perceived differences of the following features shall not be grounds for the election official
to find that the photograph appearing on the photo identification fails to depict the
person presenting to vote: (A) weight; (B) hair features and styling, including changes
in length, color, hairline, or use of a wig or other hairpiece; (C) facial hair; (D) com-
plexion or skin tone; (E) cosmetics or tattooing; (F) apparel, including the presence
or absence of eyeglasses or contact lenses; (G) characteristics arising from a perceptible
medical condition, disability, or aging; (H) photographic lighting conditions or printing
quality.'?

The state board of elections asked for public comments about the rules and planned
on having public meetings all over the state; at the time of this writing, these were
draft rules and could change, but they do say the ID should be essentially interpreted
toward allowing voting. In the meantime, voting advocacy groups have worked to
mobilize participants. An email read: “Unfortunately, some anti-voter groups want to
make those rules so strict that they would disenfranchise a lot of people—as the rules
have done in Texas and other states.”!?

The perspective of institutionalism is useful because it should cause scholars to
realize there are many moving parts where elections are concerned. When policymakers
create formal rules, they are creating them in an environment that includes norms
and values that may create unintended consequences. Any law takes effect in context
with many other laws—the idea of institutional complementarity explains it well.
Political scientist Richard Valelly wisely explained how the Australian ballot had the
effect of disenfranchising voters—and that policymakers probably counted on that.
Furthermore, there are arenas to effect change in laws on many levels.

Photo identification laws come with baggage. First, evidence seems to indicate that
requiring photo identification will keep some people from voting. Thus, the institu-
tion changes the costs and benefits of voting. Some will simply give up—such as a
college student who misplaced her or his driver’s license (or who changed addresses
and did not have time to get a new identification). If an individual has plenty of
resources, then the law probably seems like a good idea. Yet more than 600 people
were not able to vote in the 2012 election in North Carolina, presumably because
they were not able to return to the election office and show an identification (they
were first-time registrants by mail and did not show an ID at the polls). It is unclear,
however, how much in-person fraud there is. I do make the argument that office
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holders want to keep power, but there are much less risky ways of doing so than com-
mitting fraud—estimating how many votes he or she needs and then making sure he
or she can mobilize all the people necessary to vote illegally and thus win the elec-
tion. Why not just mobilize legal voters to go and vote once for him or her? In a
big operation, there are always weak links. One would think it would be too easy to
get caught. There are examples of fraud, but not the widespread examples that some
rhetoric would have the public believe.

It seems clear that politicians have found ways to affect the vote by changing laws
or framing actions in terms of our norms and values. It also seems clear that some
political groups have figured out how to mobilize voters—in perfectly legal ways that
involve lots of door knocking and interpersonal contact.

CONCLUSION

Understanding norms and other informal rules will prove very useful in the future
study of election administration. Understanding the local election director or the
precinct worker under the hypothesis that these individuals have a sense of civic
duty that can manifest in different ways is important. It can help us understand that
training precinct workers more effectively can fight implicit bias and prejudices they
might hold. Institutional theory would suggest that even pollworkers have a role to
play in the institution, but it is shaped by their predispositions.

As I noted in Chapter 1, many might argue that only those who are well informed
and completely cognitively-able should be able to vote. Perhaps. But who decides
thae? Institutional theory should tell us that politics may very well get in the way of
the objective decision, as it does in most policy issues. Politics has mattered since the
beginning, and it will continue to matter.
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