lus Géﬁfi_um".‘ Comparative Perspectives on Law and Justice 28

4 Dan-i,-el--HaIbersf_am
" 'Mathias Reimann  Editors

,\. Federalism and
Legal Unification

A Cpmparatlve Emplrlcal Investigation

of Twenty Systems

@ Springer



Federalism and Legal Unification



IUS GENTIUM

COMPARATIVE PERSPECTIVES ON LAW AND JUSTICE

VOLUME 28

Series Editors

Mortimer Sellers
University of Baltimore

James Maxeiner
University of Baltimore

Board of Editors

Myroslava Antonovych, Kyiv-Mohyla Academy
Nadia de Aratjo, Pontifical Catholic University of Rio de Janeiro
Jasna BakSic-Muftic, University of Sarajevo

David L. Carey Miller, University of Aberdeen
Loussia P. Musse Félix, University of Brasilia
Emanuel Gross, University of Haifa

James E. Hickey, Jr., Hofstra University

Jan Klabbers, University of Helsinki

Claudia Lima Marques, Federal University of Rio Grande do Sul
Aniceto Masferrer, University of Valencia

Eric Millard, West Paris University

Gabriél Moens, Curtin University

Raul C. Pangalangan, University of the Philippines
Ricardo Leite Pinto, Lusiada University of Lisbon
Mizanur Rahman, University of Dhaka

Keita Sato, Chuo University

Poonam Saxena, University of Delhi

Gerry Simpson, London School of Economics
Eduard Somers, University of Ghent

Xingiang Sun, Shandong University

Tadeusz Tomaszewski, Warsaw University

Jaap de Zwaan, Erasmus University Rotterdam

For further volumes:
http://www.springer.com/series/7888


http://www.springer.com/series/7888

Daniel Halberstam * Mathias Reimann
Editors

Federalism and Legal
Unification

A Comparative Empirical Investigation
of Twenty Systems

@ Springer



Editors

Daniel Halberstam Mathias Reimann

Eric Stein Collegiate Professor of Law Hessel E. Yntema Professor of Law
University of Michigan Law School University of Michigan Law School
Ann Arbor, MI, USA Ann Arbor, MI, USA

ISBN 978-94-007-7397-4 ISBN 978-94-007-7398-1 (eBook)

DOI 10.1007/978-94-007-7398-1
Springer Dordrecht Heidelberg New York London

Library of Congress Control Number: 2013952745

© Springer Science+Business Media Dordrecht 2014

This work is subject to copyright. All rights are reserved by the Publisher, whether the whole or part of
the material is concerned, specifically the rights of translation, reprinting, reuse of illustrations, recitation,
broadcasting, reproduction on microfilms or in any other physical way, and transmission or information
storage and retrieval, electronic adaptation, computer software, or by similar or dissimilar methodology
now known or hereafter developed. Exempted from this legal reservation are brief excerpts in connection
with reviews or scholarly analysis or material supplied specifically for the purpose of being entered
and executed on a computer system, for exclusive use by the purchaser of the work. Duplication of
this publication or parts thereof is permitted only under the provisions of the Copyright Law of the
Publisher’s location, in its current version, and permission for use must always be obtained from Springer.
Permissions for use may be obtained through RightsLink at the Copyright Clearance Center. Violations
are liable to prosecution under the respective Copyright Law.

The use of general descriptive names, registered names, trademarks, service marks, etc. in this publication
does not imply, even in the absence of a specific statement, that such names are exempt from the relevant
protective laws and regulations and therefore free for general use.

While the advice and information in this book are believed to be true and accurate at the date of
publication, neither the authors nor the editors nor the publisher can accept any legal responsibility for
any errors or omissions that may be made. The publisher makes no warranty, express or implied, with
respect to the material contained herein.

Printed on acid-free paper

Springer is part of Springer Science+Business Media (www.springer.com)


www.springer.com

Preface

If federalism means unity in diversity and diversity in unity, the uniformity of
laws ought to be central to the discussion about whether federalism delivers on its
promise. This groundbreaking book begins that conversation in earnest.

The International Academy of Comparative Law was innovative when in
November of 2008 it convened at the Institute for Legal Research of the National
Autonomous University of Mexico in Mexico City its first thematic congress
entitled “The Impact of Uniform Law in National Law: Possibilities and Limits”.
For the first time, the Academy hosted a congress on a discrete theme, as opposed to
the much larger multi-themed World Congresses of Comparative law traditionally
held every 4 years.

Among the topics selected for this thematic congress was uniformity of law in
federal systems. The conference thereby sparked the inquiry that led to this book.
Professors Daniel Halberstam and Mathias Reimann have conducted a detailed
comparative study yielding remarkably deep and precise understandings based on
comparative empirical research across a range of legal systems, including Argentina,
Australia, Belgium, Brazil, Canada, Germany, India, Italy, Malaysia, Mexico, the
Netherlands, Russia, Spain, South Africa, Switzerland, the United Kingdom, the
United States, Venezuela, as well as the supranational entity that is the European
Union. These legal systems span the civil and common law worlds and are diverse
in terms of age, size, structure, and population.

Professors Halberstam and Reimann chose these systems according to their
working definition of a federal system as “a compound polity with multiple levels
of government each with constitutionally grounded claims to some degree of
organizational autonomy and direct legal authority over its citizens.” They engaged
national experts to prepare a national report for each system and to provide the
information necessary for their own cross-cutting comparative analysis.

The resulting comparative investigation is divided into three distinct parts: the
different modes of legal unification, the current level of unification across various
systems and areas of law, and an analysis and explanation of the results.

The first part traces how unification or harmonization of law may stem from a
variety of sources, including the exercise of coercive central government powers,
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various forms of voluntary coordination (which, in turn, involve component govern-
ment initiatives and non governmental actors who draft restatements, principles or
model laws), and national systems of professional education. Professors Halberstam
and Reimann show the varying degrees to which these different factors contribute
to legal unification. They conclude that the impetus for unification stems principally
from central sources of power, especially central legislation, with other factors
playing a less instrumental role. This conclusion alone will be both useful and
sobering as some federal systems, such as the supranational European Union,
contemplate different ways of increasing the uniformity of law within its system.

In the second part, the authors examine the level of unification that has been
achieved across a variety of dimensions.

After considering uniformity by area of law and by federation, Professors
Halberstam and Reimann consider several hypotheses about what drives unification.
They evaluate and cautiously confirm the importance of “legislative centralization,”
consider and end up rejecting the independent significance of “structural central-
ization,” and, to the surprise of those who thought that legal traditions no longer
matter, cautiously confirm a “legal traditions” hypothesis. This latter finding will
require comparative law scholars to rethink the currently fashionable conclusion
that we live in a world that has escaped the significance of the civil v. common law
divide.

This ambitious study provides by far the most comprehensive and systematic
examination of legal unification in federal systems to date. No other study has
attempted to consider more than one or two areas of the law and more than a small
handful of legal systems.

Finally, the methodology of the research upon which the present volume rests is
highly original. It complements the largely theoretical literature with an innovative
effort at data collection and analysis. The work thus expands our appreciation not
only of the particular subject at hand — legal unification in federal systems — but of
the profound utility and continued promise of the comparative law method.

New York and Mexico City George A. Bermann
Jorge A. Sanchez Cordero
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Chapter 1

Federalism and Legal Unification: Comparing
Methods, Results, and Explanations Across

20 Systems

Daniel Halberstam and Mathias Reimann

1.1 Introduction

This study investigates the unification of laws in federal systems. It describes how
such unification is pursued, states the degree to which it has been accomplished, and
seeks to explain the respective differences among the systems covered.

1.1.1 The Need for This Study

This study fills a significant gap in the scholarly literature, especially in investigating
the correlation between federal structures and degrees of legal uniformity. Many
scholars have sought to make comparative assessments of the level of decentraliza-
tion across federal systems. These valuable studies (mostly from political scientists)
have examined such aspects as the nominal distribution of powers over policy areas,
the relative distribution and expenditure of fiscal resources, the political interaction
between the central and constituent governments and institutions, and the legal
preservation of autonomy of constituent units or institutions of governance. Some
projects (mostly by legal scholars) have examined legal convergence (usually with
regard to single systems) in particular policy areas such as corporate governance,
civil procedure, or tort liability. But ours is the first study that seeks to ascertain

D. Halberstam (<) « M. Reimann

University of Michigan Law School, University of Michigan, South State Street 625,
48109 Ann Arbor, MI, USA

e-mail: dhalber @umich.edu

D. Halberstam and M. Reimann (eds.), Federalism and Legal Unification, Ius Gentium: 3
Comparative Perspectives on Law and Justice 28, DOI 10.1007/978-94-007-7398-1__1,
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comparatively the level of legal uniformity within federal systems across a host
of legal domains with a view to understanding better the relation between federal
structure and legal uniformity.!

1.1.2 Federalism Defined

We define a federation as a compound polity with multiple levels of government
each with constitutionally grounded claims to some degree of organizational
autonomy and direct legal authority over its citizens. Obviously, this definition
masks a welter of particular forms.?

Federal models can be distinguished along several lines. Some systems are
classic state federations like Argentina, others sui generis entities like the European
Union. Federations range from highly centralized systems like Italy to marginally
integrated ones like The Kingdom of the Netherlands.®> Some countries have
“integrative” federal systems that resulted from the coming together of previously
more or less sovereign states, like Switzerland, others constitute “devolutionary”
systems that result from the decentralization of previously unified nations, like
Belgium. There are “vertical” models like Germany in which executive, legislative,
or judicial powers are vertically integrated, as well as “horizontal” models like the
United States in which each level of government makes, executes, and adjudicates
its own laws separately. There are federations in which all component states
are constitutionally equal, like Mexico,* and asymmetric systems in which some
components receive greater powers than do others, like Malaysia. And some
countries formally acknowledge their federal nature, like Brazil, while others view
themselves as by and large unitary, like the United Kingdom.

Furthermore, there are significant differences pertaining to the respective coun-
tries’ political character and social make-up. Some federations have parliamentary
systems, like Spain, while others have a presidential system, like Russia. Some

'Some noteworthy exceptions are the studies published in Harmonization of Legislation in Federal
Systems (Ingolf Pernice, ed., Baden-Baden: Nomos, 1996); and Harmonization of Legislation in
Federal Systems (George Bermann, ed., Baden-Baden: Nomos, 1997). These works, however, do
not attempt a comprehensive comparative study of the level of unification within federal systems
either.

2See generally, Daniel Halberstam, “Federalism: Theory, Policy, Law”, in, The Oxford Handbook
of Comparative Constitutional Law (M. Rosenfeld and A. Sajo, eds., Oxford: Oxford University
Press, 2012).

3Note that the Kingdom of the Netherlands is a larger unit the Netherlands (in Europe) itself. The
Kingdom of the Netherlands consists of a rather centralized European country and a few small
islands in the Netherlands Antilles. These islands were former Dutch colonies and are now loosely
associated with the mother country through a “Statute”.

4The Federal District (Distrito Federal), i.e., Mexico City, has, like the District of Columbia in the
United States, a somewhat special status as the seat of the federal government.
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are soundly democratic, like Canada, while others are borderline authoritarian,
like Venezuela. And some systems are characterized by deep ethnic, linguistic, or
economic cleavages, like India, while other federations have largely homogeneous
populations, like Austria.

Last, but not least, the federations of the world belong to different legal traditions.
Most of them are part of the civil law world, like Spain, while others belong in the
common law orbit, like Australia. And some have a mixed legal system, like South
Africa.

We shall gloss over these differences as we describe the modes of legal
unification and present data about the varying degrees of legal uniformity.’ Yet,
when we seek explanations for the differences in the various federations’ degree of
legal unification, we will resort to at least some of the distinctions mentioned; thus,
we will ask, for example, whether these differences can be explained by reference
to the structural features, legal traditions or socio-political characteristics of the
respective federations.

1.1.3 Database and Method

This study covers 20 federal systems from six continents: Argentina, Australia,
Austria, Belgium, Brazil, Canada, Germany, India, Italy, Malaysia, Mexico, The
(Kingdom of the) Netherlands, Russia, Spain, South Africa, Switzerland, the United
Kingdom, the United States, Venezuela, and the European Union.® In cooperation
with the International Academy of Comparative Law we identified these 20 systems
as major, more or less democratic federations from which we could reliably obtain
data within a reasonable time.

The data we summarize, analyze, and interpret come from national reports
authored by local experts on each of these systems. These reports were written in
response to a detailed questionnaire, which is reproduced in Appendix 3. We asked
about The Federal Distribution and Exercise of Lawmaking Power, The Means and
Methods of Unification, and the Institutional and Social Background. In addition, the
questionnaire contained a “Unification Scorecard” on which the national reporters
assessed the degree of unification in their respective systems across nearly 40 areas
of law. We also obtained an additional assessment of uniformity for each system
from at least one other expert who also filled out the “Unification Scorecard”. While

3Thus, for purposes of this study, the term federalism is used simply as an analytic tool to determine
the inclusion or exclusion of the system as an object of study. Note that we use the generic terms
“central” or “federal” to refer to the central level of governance and “component state”, “member
state”, “component unit” or “member unit” to refer to the regional governments, be they “Member
States” as in the European Union, “Provinces” as in Canada, “States” as in the United States,

“Cantons” as in Switzerland, or “Regions” or “Communities” as in Belgium, etc.

%Nigeria was originally part of this study but we were ultimately unable to locate a competent
national reporter.
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we checked the reliability of their assessment through eight “control questions”,
the data obtained about degrees of uniformity remain inevitably subjective because
they are the views of expert insiders. Our data-gathering and evaluation process is
described in greater detail in the Methodological Appendix (Appendix 2).

A draft of this comparative chapter was presented to all national reporters
to ensure the reliability of the conclusions we drew from their initial submis-
sions. Many national reporters supplied us with extensive feedback which we
incorporated.

1.1.4 Three Caveats

Three caveats are in order lest the scope and thrust of this study be misunderstood.
They concern the meaning of legal unification and harmonization, the relationship
between legal rules and actual outcomes, and the descriptive and analytic, rather
than normative and programmatic, nature of this study.’

First, we consider both legal unification and harmonization. We take the former to
mean (more or less complete) sameness and the latter to mean similarity.® We do not
conceive of the difference between these two concepts as fundamental but rather as
a matter of degree. In other words, unified and harmonized laws represent different
points on a spectrum of likeness. To be sure, in examining the methods of unification
and harmonization, we consider whether sameness results from simple takeover of
an area by central authorities or from assimilation of the content of distinct laws
across subunits. At bottom, however, the question of sameness is simple and generic.
We ask how similar the law is across the subunits of a particular federation and how
that level of similarity compares to the level of similarity found across the subunits
of other federations.’

Second, this study examines the unification of legal rules, not of actual outcomes
in concrete cases. While it looks beyond the law “on the books” and includes
consideration of the respective rules’ interpretation and application, it does not
address the degree to which identical or similar disputes are actually decided

"Beyond the three limitations listed below, the study also limits itself to official (state) law. Thus, it
does not deal with so-called “non-state” or “private” norms. Such norms are harmonized or unified
through very different processes and often to a much greater degree than state law. They would
require a study entirely in its own right.

8We are aware that there are other, more specific, understandings of these terms, as in Canada,
for instance, where harmonization has special meaning in connection with so-called “harmonized
bijural law,” which takes both common and civil law traditions into account. For purposes of this
report, however, we have communicated the understanding of these terms as laid out in the text to
all participants as the operative understanding for purposes of this study.

9Consequently, this study is limited to the unification of law within federal systems. It does not

address the question of uniformity across different federations, i.e., on the international level.
We do, however, include the European Union in this study as a federal system.
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identically or similarly. Measuring sameness or similarity on the level of actual
outcomes would require a fundamentally different approach in the tradition of
“common core” research.'” Finding a high degree of legal uniformity in this study
merely suggests, but does not guarantee, that like cases are actually treated alike
throughout the system.

Third, the thrust of this study is descriptive and analytic. It summarizes and
analyzes the data and seeks to explain them. It does not take a normative stance
and thus does not ask to what degree legal uniformity is desirable, or how it can best
be accomplished.!! Perhaps lessons can be learned from our study in these regards
but teaching them is not our goal.

1.1.5 What Lies Ahead

Beyond this Introduction, this chapter consists of three main parts, dealing, respec-
tively, with the factors of unification, the current situation, and potential explana-
tions for our findings.

Section 1.2 focuses on the modes of legal unification. It describes the factors
that drive the process, looking at constitutions and legislation, court decisions and
scholarly works, legal education and practice, and at the influence of international
lawmaking projects. To do so, it summarizes and analyzes the national reporters’
answers to the main part of the questionnaire.

Section 1.3 describes the current level of unification. It shows — inter alia through
tables — the degree to which areas of law are unified as well as the degree to which
the law within particular federal systems is uniform. The data here come from the
assessments of legal uniformity in the “Unification Scorecards” filled out by the
national reporters as well as by the respective second experts for each system.

Section 1.4 then seeks explanations for the differences noted in Section 1.3 by
considering the findings in Sect. 1.2, but also by looking beyond to other factors.
In this section, we offer a series of explanations which are mutually compatible
and should be considered in concert. Its conclusions, however, remain tentative and
leave several questions open.

While the three main parts build on one another, they can also be read separately.
For example, a reader who is mainly interested in how much uniformity there

10For the classic study of this sort, see Formation of Contracts — A Study of the Common Core of
Legal Systems (Rudolf Schlesinger, ed., 2 vols., 1968). A more recent, and much broader, enterprise
of this nature is the Common Core of European Private Law project (often referred to as the “Trento
Project”), see Mauro Bussani and Ugo Mattei (eds.), The Common Core of European Private Law
Project (Cambridge: Cambridge University Press, 2004).

See, e.g., Daniel Halberstam and Mathias Reimann, “Top-Down or Bottom-Up? A Look at

the Unification of Private Law in Federal Systems,” in Roger Brownsword et al. (eds.), The
Foundations of European Private Law (Oxford: Hart Publishing, 2011).
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actually is can fast-forward to Sect. 1.3, and a reader who is primarily interested
in potential explanations can go straight to Sect. 1.4. The whole picture, however,
only emerges from reading all sections together.

1.2 Modes of Legal Unification

In the process of creating (or working towards) legal unification (or at least
harmonization) of law in federal systems, a variety of factors are usually at work.
In particular, such unification can result from the exercise of central government
power (infra 1.2.1); from formal or informal voluntary coordination among the
component units (1.2.2); from non-state actors drafting restatements, principles, or
model rules (1.2.3); from a nationwide system (or orientation) of legal education and
legal practice (1.2.4); and from compliance with international law and participation
in international unification efforts (1.2.5). The National Reports suggest that all
these factors matter, albeit not always in all systems and often to substantially
varying degrees.

1.2.1 Top-Down Unification: Central Government Power

Unification of law through the exercise of central government power is top-down.
It regularly occurs in three principal ways: through central (“federal”) constitutional
norms, via central (“federal”) legislation, and through the work of central courts
creating uniform case law. Other means, such as centrally managed coordination
among component units, play a more occasional and diffuse role.

1.2.1.1 The Constitution

All systems under consideration have a common (and in that sense “federal”)
constitution, although it may not be written in a single document (as in the
United Kingdom), called a “constitution” (as in the European Union), or not reflect
the reality of federalism (as in Venezuela). Since legal unification studies have
traditionally focused on commercial and private law (and, to a lesser extent, criminal
and procedural law), it is easy to overlook that these constitutions have a significant
unifying effect in and of themselves. This effect has two dimensions.

First, constitutions promote legal unification by allocating certain lawmaking
power to the center, especially in the form of legislative jurisdiction. By granting
legislative jurisdiction over at least some areas to the central government, a
constitution authorizes legislation and therefore unification in these areas of law.
As we will see (infra Sect. 1.4), the allocation of legislative powers to the center
has some regularity but it also varies considerably from one federation to another.
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Of course, the actual strength of a constitution’s unifying force depends heavily
on the interpretation of the respective provisions — the commerce clause of the
United States Constitution, for example, could have been read narrowly but was
instead interpreted to allow a broad swath of uniform federal legislation often very
tenuously related to actual commerce. For this and other reasons, constitutional
texts can be deceptive. In particular, they sometimes suggest a high degree of
decentralized lawmaking and thus diversity, while in reality, centralization and
uniformity prevail, as in the cases of Argentina and Venezuela.

Second, constitutions often contain directly applicable norms that provide,
sometimes within a margin of discretion accorded to local officials, for reasonably
uniform law throughout the system. The most significant norms in this regard
concern fundamental rights which are in one form or another part of almost all
the constitutions we have examined (either as explicit catalogs incorporated in or
appended to the constitution or implied in the constitutional text). Such fundamental
constitutional rights are a significant force of legal unification because they typically
require all public authorities, both at the central and component level of governance,
to act (i.e., to legislate, execute, and adjudicate) in compliance with the same basic
norms. This unifying force is at work in virtually all the federations under review
here although its strength varies considerably. It depends mainly on four factors:
the number, kind, and interpretation of basic rights guaranteed by the constitution;
the extent to which they are voluntarily respected in practice; the degree of their
enforcement by the courts; and the margin of discretion accorded local officials.
Where the fundamental rights catalog is extensive and strong, respect for basic
rights is high, and the courts exercise powerful judicial review with little tolerance
of variation, the unifying force of fundamental constitutional rights is great. This
is true in many federal systems, notably in Austria, Belgium, Canada, Germany,
India, Italy, Mexico, Spain, South Africa, and the United States.'? In other systems,
the unifying force of central constitutional rights is weaker, either because the
Constitution contains few constitutional rights, as in Australia, or because judicial
review is less powerful or less extensive, as in the European Union, Malaysia, and
the United Kingdom.

In addition, many constitutions contain (explicit or implicit) norms pertaining
to the political character and legal structure of the subunits. This is the case, for
example, in Belgium, Brazil, Germany, India, Malaysia, Mexico, Russia, Spain,13
and the United States. The strength of these provisions and their impact on
uniformity varies considerably.'* As a general matter, however, these norms also

2In some of these countries, special procedures exist for the enforcement of constitutional rights
on a broad basis, like the German Verfassungsbeschwerde and the Mexican amparo.

3In Spain, these norms pertain only to some of the component states, i.e. those that followed a
certain fast-track procedure to autonomy.

4 For example, in the United States, the Republican Form of Government Clause has little bite.
Argentina’s Article 6 of the Constitution, by contrast, which similarly authorizes the federal
government to intervene in the territory of the provinces to guarantee a republican form of
government, has had a dramatic effect on component state autonomy. The Argentine central
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militate in favor of uniformity because they constrain the permissible variety of
subunit structures. Thus, they make the structural political landscape generally more
uniform — and thus also more likely to produce similar legal norms.

1.2.1.2 Central Legislation

In most systems under review, central legislation (including executive and adminis-
trative regulation) is reported to be the primary means of legal unification, and in all
systems, it is heavily employed for that purpose. This is especially the case in the
areas of commercial, private, and procedural law. Central legislation can promote
unification in a variety of ways.

Most importantly, central legislation usually creates directly applicable norms
which are thus per se uniform throughout the system.!> In most federations,
such directly applicable central norms are clearly the most powerful and effective
means of unification. The reports for Brazil, Germany, Italy, Malaysia, Russia,
and Venezuela emphasize this point in particular, but it is also true for Argentina,
Austria, Belgium, India, Spain, and South Africa. In other systems, central leg-
islation plays a somewhat less powerful, though still very substantial role, as in
Australia and Switzerland. Finally, in a few federations, central legislation, while
common and important, may not be the most dominant unifying force; one could
say this about Canada, Mexico, and the United States, and it is also true for the
European Union. In these systems, unification also occurs heavily through other
means, especially through legislative models (in the form of federal laws, uniform
statutes, EC directives, etc.).'°

Beyond the enactment of directly applicable (uniform) rules, the central legisla-
ture can employ various other strategies of unification. These alternative legislative
strategies appear only in a minority of systems. Still, where they are used, they can
be powerful promoters of legal unification.

A small group of federal systems allow the center to enact legislation mandating
that the member units pass conforming (implementing) rules. This strategy aims
at legal harmonization rather than unification. It is particularly important in the

government has used this power repeatedly to, as the Argentine Report puts it, “strong-arm the
provinces into complying with federal mandates in any situation it deemed necessary to do so.”

3They are, however, not necessarily entirely uniform in interpretation and practical application.
Different authorities (courts or executive officials) may interpret them differently. In Canada,
federal legislation expressly provides that, due to the “bijuralism” of the legal system, federal
rules may have to be interpreted differently in the common law contexts on the one hand and in the
context of Quebec’s civil law system on the other.

16Tn the latter three systems, part of the reason for this more limited unifying role of central
legislation is the breadth of concurrent jurisdiction: even if the center legislates, the member units
do not necessarily lose their competence to enact parallel, and possibly divergent, norms for their
own territories. Of course, where the very point of central legislation is to create uniformity, the
member units may lose that right, as in the case of federal preemption in the United States.
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European Union. Here, the center has enacted hundreds of “Directives” (and many
“Framework Decisions™)!” prescribing basic policies, principles, and rules which
the member states must then, with some choice regarding the details, implement
in their national legislation. Similar central legislation exists in Austria (though in
limited areas only) and occasionally in the Dutch federation. It also used to play
an important role in Germany but was abolished by constitutional amendment in
2006.'3

Furthermore, in areas of concurrent jurisdiction, the center can also threaten to
take over a field unless the states agree on uniform rules or follow the center’s
preferred path of regulation. This has happened, albeit only intermittently, for
example, in Australia, the European Union, and the United States. In Malaysia, the
center has induced the states by political means to hand over competences. And in
India, the federal legislature has frequently used its power to enact laws (by a 2/3
majority) in the national interest even in the areas of exclusive state jurisdiction.
These options for national legislative overrides thus promote legal unification either
by coaxing the states into enacting uniform laws or, if they fail to do so, by creating
legal uniformity at the central level.

Finally, in a small number of federal systems, the center promotes legal
uniformity by what is, in effect, regulatory bribery, or, to put the matter more
mildly: its capacity to incentivize. Thus the center provides financial incentives
for the member units to enact rules conforming to centrally determined (but so
far non-binding) standards. This strategy has been employed in Australia, Canada
and the United States, and to a lesser extent in the European Union. In the United
States, for example, rules ranging from speed limits to the minimum drinking
age are (or at least were until recently) fairly uniform throughout the country not
because the federal government had legislative jurisdiction over them, but because
the states were required to adopt federal standards in order to secure federal money
for roads and other public projects. Its sometimes questionable constitutionality
notwithstanding, this exercise of the “power of the purse” can have a unifying effect
in practice. This power can also be rather informal and yet very effective: where the
central government raises most of the revenue and then distributes it to the states,
it can have a powerful political influence on lawmaking on the local level, as, for
example, in Mexico.

17A Eur-Lex search brought up over 2,000 directives and nearly 30 framework decisions. Many
directives, however, are passed as amendments to earlier directives.

8In some systems, especially those marked by broad concurrent legislative power, central
legislation does not strictly speaking require the member units to legislate, but allows, and indeed
expects, them to do so. Here, the center enacts broad principles and rules while the member units
fill in the details. In this manner, federal framework laws and member unit regulation end up
working in tandem on different levels of specificity. Like EC Directives, this ensures uniformity
regarding the broad outlines but at the same time allows for regional or local diversity regarding
the particulars.
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1.2.1.3 Central Court Jurisprudence

Top-down legal unification through the exercise of central governmental power
is not necessarily limited to constitutional or legislative rules (“written law”).
It can also occur judicially, i.e., if central courts, especially Supreme Courts, create
uniform case law. This case law does not have to be strictly binding in the (common
law) sense of precedent. It can also create uniformity if it is de facto authoritative,
i.e., if lower courts and other legal actors routinely follow it in practice, as is the case
today in most civil law jurisdictions. The extent to which judicial norms created
at the center contribute to legal unification top-down is rather difficult to gauge
because it varies significantly in two regards: the type of law involved and the system
concerned.

On the constitutional level, central judicial norm creation plays a significant
role in the vast majority of federations. Wherever central courts exercise judicial
review power, they ensure legal uniformity throughout the federation in the sense
of keeping law within constitutional boundaries. They do so by striking down
legislation that is constitutionally out of bounds, by reversing judicial decisions
that violate the constitution or by interpreting the law to conform to established
constitutional principles. Despite the general prevalence of all these mechanisms
as sources of legal harmonization and unification, there are (as noted in 1. above)
considerable variations regarding the nature and strength of judicial review across
federations.

On the level of subconstitutional federal law, central courts can, and usually do,
produce uniform interpretation for the entire system. Yet, the degree to which they
actually manage to ensure such uniformity varies significantly as well. It is high in
countries with large Supreme Courts deciding hundreds or thousands of cases per
year, as in Germany, Italy, or Russia. But it is much lower in jurisdictions where
smaller tribunals hand down many fewer decisions in select cases, as in Canada
or the United States. Especially the United States legal system is rife with so-
called “intercircuit conflicts”, i.e., conflicting interpretations of federal law among
the various federal circuit courts (of appeal). Most of these conflicts will never be
resolved by the Supreme Court because that tribunal has in recent times rendered
fewer than a hundred fully reasoned opinions per year.'

On the level of member unit law, the picture is even more diverse. The main
reason is that only some systems have a central court (or courts) with the jurisdiction
to interpret the law of the member states authoritatively.”’ Where central courts
do have such jurisdiction, they contribute significantly, and in some cases heavily,
to legal unification by rendering authoritative and converging interpretations of
subunit law. Interestingly, this is the case primarily in countries in the British orbit,

19Some conflicts may trigger central legislation or regulatory enactments.

20Based on the information provided in the National Reports as they currently stand, it appears only
a minority of federations grant their central courts jurisdiction authoritatively to interpret member
unit law.
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i.e., the United Kingdom itself?! and the former members (or close associates) of
the British Empire, i.e., Australia, Canada, India, Malaysia,22 and South Africa. It
is true, however, also for Russia with its largely federal and thus unitary judiciary.?
By contrast, where central courts do not have jurisdiction over member unit law, they
cannot, of course, render authoritative interpretations of it; here, the member state
courts have the last word.?* This situation prevails in most civil law jurisdictions,
both in continental Europe (e.g., Germany, Switzerland, the Kingdom of the
Netherlands, and the European Union) and beyond (Brazil, Mexico). Note, however,
that the United States with its full-fledged double (state and federal) hierarchy of
courts also belongs into this category.>

Beyond the three levels of constitutional, federal, and member unit law lies yet
another potentially unifying effect of central court jurisprudence, albeit one that is
even harder to quantify: central (supreme) courts often contribute to legal uniformity
by developing general principles or by emphasizing particular policies and values.
These principles, policies, and values may not bind the other courts; they may thus
not compel member state courts to interpret member state law in a particular fashion.
But they can still exercise a heavy influence on the judiciary throughout the system,
simply by setting examples and providing guidance. This is clearly the case in the
United States where the guiding effect of US Supreme Court decisions can be very
strong indeed, but also in Germany, India, Italy, Mexico, Russia, and Switzerland
where the respective highest courts clearly set the tone for the judiciary throughout
the country. Of course, such central court guidance does not guarantee uniformity
of judicially created norms but it can work quite strongly in that direction.

21 At least in theory, this is supposed to change when the latest judicial reforms enter into force in
20009.

22In Malaysia, where national courts have the general power to interpret component state law, there
is a fierce jurisdictional debate over whether and to what extent national secular courts have the
power to interpret sharia law.

2In Russia, the constitutional or charter courts of the component states (of which there are
presently 16) have exclusive competence to resolve disputes concerning the interpretation of
regional constitutions (or charters) and compliance of regional laws and regulations with those
constitutions (or charters). In all other respects the judiciary in Russia is unitary.

24These courts may of course follow each other’s jurisprudence but that is not an exercise of central
(judicial) power top-down but a matter of voluntary cooperation which will be addressed infra.
Sect. 1.2.2.2.

Z5Russia and the United States make it impossible to say that common law jurisdictions give
their supreme courts power over member state law while civil jurisdictions do not: each does the
opposite of what its group membership would require. Still, the line-up suggests that the common
and civil law heritages are not unrelated to this allocation of powers. Different notions of judicial
power (precedent-creating vel non) may lurk in the background here, and the idea of a “common
law” (common, that is, to the whole system) may also play a role. A full exploration of these
matters is, however, beyond the scope of this overview.
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1.2.1.4 Other Centrally Controlled Means

In addition to central constitutional norms, legislation, and judicial lawmaking, there
are various other centrally controlled means that promote legal uniformity in one
form or another. Their variety is considerable, and we will only briefly mention the
most important ones.

The only institution of this sort that is somewhat widely shared is a “Law
Commission” (or “Law Reform Commission”). Such Commissions are part of the
British legal tradition and exist in the former Commonwealth member countries,
i.e., the United Kingdom itself, Australia, India, Malaysia, and South Africa.
Such a commission also existed in Canada for several decades but has recently
become defunct for lack of funding. Typically created by the central legislature or
executive and working under the auspices of the ministry of justice or its equivalent,
these Commissions are quasi-governmental institutions. Their primary role is law
reform.? Yet, reform efforts coordinated by a single body sponsored by the center
will often have a unifying effect on the legal system as a whole. The force of this
unifying effect varies. In the United Kingdom it is reasonably strong, whereas in
India such unification apparently occurs only slowly and on a piecemeal basis.

In many other systems, the central government has created a variety of bodies or
mechanisms to coordinate central and member unit policies. They come in all forms,
shapes, and sizes, and their effectiveness is difficult to evaluate from an outside
perspective.?’

Notably, however, many federal systems do not seem to maintain any such
official coordinative bodies or mechanisms at the central level. None are reported

26In Malaysia, however, the primary role of such commissions is not to propose any substantial
changes, but only to assist in such things as modernization of language.

?7Such bodies and mechanisms exist in Austria with regard to the implementation of EU law; in
Brazil where the federal legislature has created various national systems in select areas of law
(such as environment and health) aiming at coordination within the federation; in Italy with its
“Conference of State-Regions” and “Conference of State-Cities”; in Mexico, where the federal
government constantly organizes and sponsors congresses, meetings, and publications to promote
the uniformity of law; in Russia where the “State Council” (consisting of the heads of the subjects
of the Russian Federation) assists the President in resolving disagreements with member units; in
South Africa (in addition to the Law Commission) with the President’s “Co-ordination Committee”
which includes the provincial premiers, and several similar institutions; in Spain, where the central
government has some “coordination power” over the states; in Switzerland, for example, through
the Federal Commission for Coordination in Family Matters (COFF) and the Federal Commission
for Coordination for Safety in Labor Matters (CFST); and in the EU where the Commission and
Council monitor and work with the member states in search for common policies and strategies,
more recently under the label of an “open method of coordination.” In addition to these policy-
oriented and coordinative bodies and mechanisms, the Russian central government also employs a
more coercive means: the President has “envoys” (plenipotentiaries, “polpredys”) in each of seven
“federal district[s],” which are composed of 6-18 component states each. Reporting directly to
the President, they protect his constitutional authority in these districts and check member unit
law for conformity with (central) constitutional norms. In other words, the central executive keeps
watchdogs throughout the system that ensure that nobody strays from the flock.
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for Germany, the Netherlands, and the United States. Our tentative explanation for
their absence is an institutional one. Most civil law countries have a tradition of
professionally staffed ministries (of justice); here, the central bureaucracy handles
law reform and unification efforts in-house, so to speak, obviating any need for
a separate, British-style law (reform) commission. In the United States, distrust
towards centralization has been strong and has thus militated against law (reform)
institutions run by the federal government.”® Of course, even in systems without
unification efforts organized by the central government, legal unification can be
pursued by the established political institutions, most notably by the legislature,
and by the political parties, especially if one or two parties are dominant (see infra
Sect. 1.4).

1.2.2 Coordinate Unification: Cooperation Among
the Member Units

In quite a few systems, legal unification also results from the voluntary cooperation
among the member units of the federation and is thus, in a sense, bottom-up. Here,
we distinguish between cooperation on the legislative level, among the member
units’ judiciaries, and among the executive branches.?” On the whole, the picture
is, once again, quite diverse.

1.2.2.1 Cooperation on the Legislative Level

Only two systems are reported to have permanent institutions in which states
come together to work towards legal unification. The prime example here is
the US-American National Conference of Commissioners of Uniform State Laws
(NCCUSL), which is now called (more simply) The Uniform Law Commission
(ULC). It consists of commissioners delegated by the states. Since its inception
in 1892, the NCCUSL has promulgated about 200 Uniform Laws, i.e., blueprints
that have no force in and of themselves but are proffered to the states for adoption.
The NCCUSL’s record with regard to promoting the uniformity of US-American
law is decidedly mixed. On the one hand, its showpiece, the Uniform Commercial

28Uniform law making in the United States by and large takes place on the coordinate (i.e., state)
level, see infra. Sect. 1.2.2.1; the Administrative Conference of the United States is a federal
institution but its goal is the “improvement of federal agency procedures”, not the unification
of administrative law on the state level, http://www.acus.gov./about/the-conference/ (last visited
August 1, 2011)

2To be sure, in parliamentary systems so-called “executive” cooperation can take on a distinctly
legislative character in light of the close connection between the government and the dominant
coalition in the parliament. Nonetheless, for purposes of this report, we set out legislative and
executive cooperation separately.
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Code, has been adopted by all states (some parts excepted in Louisiana), and several
other acts have been so widely adopted as to create virtual (legislative) uniformity
throughout the country. In addition, states have occasionally followed a uniform
law’s lead without formally adopting it. On the other hand, only about 10 % of
the acts promulgated have been adopted by 40 states or more. In addition, states
often modify a uniform act in the legislative process and courts sometimes interpret
them differently with no national tribunal available to resolve conflicts. As a result,
uniformity in practice is sometimes an elusive ideal. On the whole, it can perhaps
be said that the NCCUSL has managed (by and large) to unify (statutory) state law
in a few select and, on occasion, highly important, areas but not across the majority
of law in the manner originally envisaged.

The NCCUSL’s Canadian counterpart is the Uniform Law Conference of Canada
(ULCC) with representatives of the provincial governments. Since its foundation in
1918, the ULCC has adopted nearly 100 uniform acts. Despite limited funding, it
has recently engaged in an ambitious project, the “Commercial Law Strategy”. This
“Strategy” aims to produce and promote a considerable variety of uniform acts in
the areas of commercial law and enforcement matters, some of which have already
been adopted by state legislatures.*

In some other systems, there is ad hoc legislative cooperation among the member
units. In Australia, for example, states can jointly delegate legislative jurisdiction
to the center which may then legislate in a uniform fashion. The Australian states
may also “adopt” Commonwealth law as amended from time to time (generally
pursuant to an intergovernmental agreement that gives them some say over its
content). In Austria, states sometimes conclude formal agreements (“concordats”)
with each other or with the federal government in order to establish legal uniformity
in particular areas. In Germany, the states have sometimes come together (through
government representatives) to create model laws, some of which were then so
generally enacted as to create almost complete uniformity among the states and
often also harmonization between state and federal laws.

Finally, in many systems, including Australia, Belgium, Brazil, Germany, Spain,
and the United States, the member units will closely consider, and often actually
imitate, legislation passed by other member units. In other words, states tend to
follow each other’s example. At least in some cases, this spontaneous borrowing
process can lead to considerable legal uniformity. This is also true in Mexico, albeit
in a more peculiar fashion: the states often treat federal law as a model and thus
follow its lead, again voluntarily establishing considerable uniformity in many core
areas of law.

3In Ttaly, there is the “Conference of the Regions and the Autonomous Provinces” as well
as a Conference of the State and Cities and Other Local Autonomous Entities. Their purpose,
however, seems not primarily to be legal unification but rather coordination with respect to dealings
with the national government. Similarly, in Belgium, various committees exist reflecting wide-
spread cooperation among the federal government and the subunits as well as among the subunits
themselves.
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Still, in a surprising number of federal systems, there is no evidence of any
significant interstate legislative cooperation at all. In some countries, like South
Africa, Venezuela, and perhaps even Italy, this might be explained by the already
high degree of centralization which leaves too little room for interstate unification
efforts. This explanation has less force in other systems without such cooperation,
notably Argentina, India, Malaysia, Russia, or Switzerland, although perhaps even
here, centralized lawmaking weighs so heavily (at least de facto) that coordinate
efforts are not considered worthwhile. The European Union is a different story.
Governments already come together in the Council to decide upon Regulations
(uniform legislation) or Directives (blueprints for harmonization) as a matter of EU
law. These unification measures have already been quite far reaching in the last
two decades. Unsurprisingly, there is little desire among many member states to
push for even more Europe-wide legal unification through other intergovernmental
cooperation. Such cooperation does exist, however, within particular regions, such
as the Benelux countries and Scandinavia.

1.2.2.2 The Role of Component State Judiciaries

Do member state courts contribute to legal unification by looking to sister state
court decisions when deciding cases under member state law? In other words, is
there judicial “cooperation” on the horizontal level that fosters legal uniformity in
federal systems?

In about a third of the systems under review, the question does not arise, at least
not in this form, because there are no member state judiciaries. In the federations
of Austria, Belgium, India, Italy, Malaysia,31 Russia, Spain, South Africa, and
Venezuela, there is (at least by and large) only one, unitary judiciary. A unitary
judiciary should make it rather likely that courts located in one state decide matters
of state law by considering pertinent decisions of courts sitting in other states, at
least at the appellate level.

Where member state judiciaries actually exist, they do consider other member
state courts’ decisions. This is true not only in common law systems like Australia,
Canada, the United Kingdom, and the United States. It also applies to civil law
countries like Brazil, Germany, and Switzerland where court decisions are (with
some exceptions) not binding de jure but treated as very nearly so in practice.
In Mexico, state courts interpreting state laws often follow the decisions by
federal courts interpreting (more or less) identical federal legislation. Similarly,
in Argentina, courts in the provinces often take their lead from cases decided in
the capital where most of the judicial prestige lies. On the whole, however, the
degree to which state courts consider decisions from other jurisdictions seems to
vary considerably. Notably, this difference does not seem to be directly related to

31In Malaysia, there is a unitary judiciary for secular matters only. In matters of sharia, however,
there are separate and independent component state courts (without any coordinating high court).
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the common v. civil law divide — German state courts, for example, take account of
each other’s decisions as routinely as do their US-American counterparts.

The European Union is, again, in a category apart. While it does happen that
EU member state courts look at (and occasionally even follow) decisions from
another country’s judiciary, this is so rare that comparative lawyers note it with
great interest when it occurs. This is not surprising: within the EU, we are dealing
with national judiciaries which are not only ensconced each in its own legal culture
but also separated by language barriers which range from merely inconvenient to
the virtually insurmountable.

It is undeniable that mutual attention among member state courts contributes to
legal uniformity, simply because it increases the chance (or reflects an aspiration
on the part of the courts) that similar norms will be interpreted identically and
that like issues will be decided alike. In some systems, as in Australia, Canada,
Germany, Switzerland, and (with regard to federal court decisions) Mexico, this
contribution can be quite significant. It is also undeniable that judicial promotion
of legal uniformity on the coordinate level has severe limits. To begin with, it can
work only where sufficiently similar cases come up before several member state
judiciaries. Furthermore, pertinent decisions from other judiciaries have to come to
the attention of the respective court, and that court has to be willing to follow them
or consider them seriously in making its own decision. In addition, adopting another
court’s solution leads to uniformity only where member state courts of the system
faced with the issue generally fall into line. And even then, it creates uniformity only
with regard to single issues, not across whole fields of law.*> This is not to belittle
the importance of member state judicial “cooperation”, but at least compared to
the impact of constitutional norms, central legislation, and central supreme court
jurisprudence, it can be only a minor factor in the unification of law.

1.2.2.3 Coordinate Action by the Executive Branches

In most federations, the executive branches of the member units have established
platforms for coordination and cooperation. In many instances, these platforms
involve the central executive as well, and therefore serve as a connecting link
between the two levels of government. But in many other cases, the member state
governments cooperate on a purely horizontal level.

Although unification may be promoted by horizontal executive coordination, this
is apparently more the exception than the rule. In Germany, ministerial conferences
on the Ldnder level have developed several model laws which were adopted
either uniformly or at least so widely that they have by and large unified the law
throughout the nation in certain areas (such as higher education and the police).

32In the United States at least, the virtually routine consideration of sister state court judgments
has not overcome the diversity of law in most areas. In many instances, it has actually exacerbated
the chaos of case law.
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In Switzerland, the cantons often conclude concordats, i.e., treaties, which establish
inter-cantonal cooperation and at times lead to uniform legislation. Similarly, in
Australia, the Standing Committee of Attorneys General has occasionally developed
uniform laws. There is an extensive network of ministerial councils, all of which
can contribute to uniformity of law in the area concerned.®? In some instances, a
framework exists to permit cooperative legal unification on the member state level
but it is rarely or never used for that purpose.®*

Unsurprisingly, most executive cooperation between member units apparently
concerns administrative and policy matters or serves to represent the member
states’ collective interests vis-a-vis the central government.*> Administrative and
policy oriented cooperation can of course also contribute to legal unification,
e.g., with regard to administrative regulations and practices, but this effect resists
measurement in any general way.

1.2.3 Unification Through Non-state Actors

In gauging the role of non-state actors in legal unification, one should distinguish
between two kinds of activities: those that directly generate uniform norms and
those that merely influence the creation of norms by other players.

1.2.3.1 Direct Uniform Norm Generation

Private actors sometimes directly generate uniform norms for adoption by, or at least
to provide guidance to, state actors, especially legislators and judges. Such direct
private norm generation occurs, however, only in very few federal systems. In saying
this, we do not count the Law (Reform) Commissions that exist in various countries

3 A unique case is presented by Russia. Here, the chief executives of the component units are now
nominated by the federal President (they must then be confirmed by the regional legislatures), and
they can also work in the federal civil service. They can thus contribute to legal unification on the
subunit level as parts of the “unified system of executive power”. Yet, since they are largely on
the tether of the central executive, the top-down element is so strong here that this process cannot
count as truly coordinate.

3*In Spain, the federal constitution provides for “collaboration conventions” and “cooperation
agreements” among the member units but few such conventions or agreements have ever been
concluded in a multilateral fashion; as a result, that mechanism has played little or no role in the
unification of law. In the United States, there are interstate compacts or various sorts, but they have,
again, normally not concerned legal uniformity.

33This is the case, for example, in Austria with its meetings of the chief executives of the member
states (called, by a wonderfully long German word, Landeshauptmdinnerkonferenz); in Canada in
the meetings of the provincial premiers; in Italy with its variety of standing regional conferences;
in Mexico with its National Conference of Governors; and in the United States with its National
Governors Association.
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as non-state actors since these Commissions are normally created by governments
and work under their auspices.36 We are also not counting non state law, i.e., norms
created by private actors for the regulation of particular industries or commercial
practices. These private norms often accomplish greater uniformity in practice than
state law can provide (indeed, that is part of their attraction) but assessing unification
of law attributable to “private ordering” would require a study in its own right.’

If we thus leave state created Law Commissions as well as private industry
standards aside, the creation of uniform norms through private actors matter only
in three of the systems here under review.

In the United States, private norm setting is longstanding and fairly prominent.
Here, the American Law Institute (founded in 1923) has put together Restatements of
the Law for almost a century. They cover about a dozen areas mainly of private law,
and several are now in their third generation. They are often cited, especially abroad,
as one of the most important unifying factors in US-American law. To some extent,
this is true: Restatements do establish a set of principles and rules which can serve
as a common reference point especially for courts and also for scholarship and law
teaching. Still, the degree to which Restatements actually establish legal uniformity
is limited for three reasons. First, they are by and large ignored by state legislatures
which have now covered even the traditional areas of the common law with a
dense network of statutory rules, mostly in deviation from the common principles
enshrined in the Restatements. Second, even courts, to whom the Restatements were
primarily addressed, often ignore them; in some areas (such as contracts or conflict
of laws), the respective Restatement enjoys a lot of authority; in others, such as
torts, only some sections are routinely consulted. Third, perversely, Restatements
can have a dividing, rather than unifying, function. Thus, with regard to products
liability, many courts have continued to adhere to the Second Restatement of Torts
(1965) (especially § 402A) while others have switched to the newer Restatement
Third: Products Liability (1998). On the whole, the unification of (private) law
through Restatements is more apparent than real — and usually overrated by outside
observers, probably because Restatements are the feature of US law that most
closely resembles, in structure and tone, the codifications with which especially
jurists from civil law countries are so familiar.

In the European Union, direct norm generation by private actors is more recent
but has grown to impressive proportions over the last 20 years. It has arisen in
the context of pursuing a common private law of Europe. This pursuit has been
mainly an academic agenda but it has sometimes been endorsed and even financed
by the European Community (especially the Commission) itself. Its origins lie in

35Thus their impact is addressed supra Sect. 1.2.2.1. Given their often considerable independence,
one could plausibly consider them non-state actors, and many National Reports address them in this
mode. In that case, non-state actors must be said to have a significant influence on legal unification
in a considerable number of federal systems.

37To be sure, the lines are blurry here. Sometimes, privately created industry and other standards
are sanctioned or even ratified by states and can thus take on an official character.
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the Commission on European Contract Law (also known, after its founder and
chairman, as the Lando Commission) which began its work in the early 1980s.
Over a period of about 20 years, it compiled Principles of European Contract
Law (PECL) in a Restatement-like fashion. Today, there is a veritable academic
industry of proliferating follow-up projects, ranging from The Study Group on
a European Civil Code (von Bar Group) and the Academy of European Private
Lawyers (Gandolfi Group), to a host of study groups in individual areas such as
contracts, torts, property, family law, trusts, and insurance, as well as the search for
a Common Core of European Private Law (Trento Project). In addition, there is a
semi-official project: the drafting of a Common Frame of Reference (CFR) for core
areas of European private law by the Joint Network of European Private Law. This
project is the result of the European Union’s initiative and financial support. To be
sure, none of the many works published by this entire law reform industry has the
force of law, and to date, these efforts have not had much of a unifying effect in
practice. But these endeavors may well become the foundations on which a future
(more or less) common private law of Europe can be built.

Finally, since its creation in 2004, the Mexican Center of Uniform Law has
worked towards harmonization and unification of law in the Mexican federal system
(and beyond). It has cooperated with the NCCUSL in the United States and the
ULCC in Canada. It is currently undertaking the project of a model contract law
for the Mexican states, and it has played a significant role in putting together the
White Book of the Mexican Supreme Court, which emphasizes the need for greater
harmonization and uniformity in the Mexican federation.

1.2.3.2 Influencing Uniform Norm Creation

As several National Reports (in particular those on Austria, Italy, Malaysia, Mexico,
and Spain) show, in many (and probably in all) federations covered here, private
industry groups and other non-governmental organizations often lobby legislatures
and regulators to adopt particular rules. Where such groups and organizations
operate on a nationwide (and in the EU, Europe-wide) scale, they are likely to lobby
for system-wide rules in their interest. Thus they push for legal uniformity, and
where they succeed, help to establish it in an indirect fashion. The significance
of this activity for legal unification is extremely difficult to gauge but possibly
quite high.

Finally, as some National Reports indicate, the unification of law can be fostered
by the academic literature. Especially in the civil law tradition, scholarly writings
often offer important guidance for the courts as well as ideas for legislative reform.
Where authors of leading treatises, commentaries (on the major codes), and other

3This, of course, presumes a certain quality level of scholarly research and literature which may
not exist everywhere. The National Report on Argentina, for example, laments serious deficits in
this regard.
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writings reach an agreement on a particular issue, they become the “prevailing
opinion” (herrschende Meinung). Legislatures and courts are of course not bound
by these views, but they will often adopt them. In European private law, a growing
number of academic publications, such as Hein K6tz’ European Contract Law®
and the Ius Commune Casebooks published under the auspices of Walter van
Gerven,*” have sought to contribute to the unification of law by demonstrating
the commonalities of the various European legal orders in particular areas. In the
common law orbit, the authority of academic writings continues to be smaller,
but even here it can be significant, and in some countries, notably in England, its
influence has grown substantially in recent years.*! In the United States, there is a
small library of leading works that are frequently consulted and cited by courts.*?
Although the precise degree of their influence is hard to measure, they contribute to
uniformity since they are usually written from a national perspective.

1.2.4 Legal Education and Legal Practice

Legal uniformity is not merely a matter of existing norms. It is also a matter of
whether the legal profession thinks and operates on a system-wide level. To be sure,
the character and outlook of the legal profession is itself shaped by the degree
of legal centralization: unified law engenders unified training, a common legal
consciousness and similarity of practice while diversity of law does not. But it also
works the other way around: where legal education focuses on system-wide law,
where exams test primarily central norms, and where the profession operates easily
across member state boundaries, legal uniformity is fostered through a common
body of professional knowledge, perspectives, and practices.

As we will see below, both legal education and legal practice in federations are
usually more unified than the systems of law in which they operate. Both provide
lawyers with a nationally oriented perspective. As a result, the bar should on balance
be considered a pro-unification factor in virtually all federal systems, with the

¥Hein Kotz, Axel Flessner, and Tony Weir, European Contract Law v. 1 (Oxford: Oxford
University Press, 1998), German original: Hein Kotz, Europdisches Vertragsrecht 1 (Tubingen:
Mohr, 1996). See also Christian von Bar, The Common European Law of Torts (2 vols., Oxford:
Oxford University Press, 1998-2000) (German original: Gemeineuropdisches Deliktsrecht, 2 Bde.,
Miinchen 1996-1998); Thomas Kadner Graziano, Europdisches Vertragsrecht (Basel: Helbing
Lichtenhahn, 2008); Peter Schlechtriem, Restitution und Bereicherungsausgleich in Europa. Eine
rechtsvergleichende Darstellung (Tubingen: Mohr, 2001).

408ee, e.g., Walter van Gerven et al., Torts (Oxford: Hart, 1999).

41See Alexandra Braun, Guidici e Accademia nell’esperienza inglese. Storia di un dialogo
(Mulino: Bologna 2006).

“See, e.g., Dan Dobbs, The Law of Torts (St. Paul: West Group, 2001), Allan Farnsworth,
Farnsworth on Contracts (3 vols., New York: Aspen Publishers, 2008); James J. White and Robert
Summers, Uniform Commercial Code (4 vols., 5th ed., St. Paul: West Group, 2002).
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probable exception of the European Union, where a system-wide bar has yet to
develop. After all, lawyers with a system-wide perspective are likely to prefer, and
push for, legal uniformity because it seems more natural and convenient to them
than diversity among the member units.*?

1.2.4.1 Legal Education

In most federations, legal education has a primarily nation-wide focus — with regard
to the students as well as to the curriculum.** This is not surprising in systems where
central law dominates anyway, as in Austria, Germany, India, Italy, Russia, and
South Africa. But it is true also in others where lawmaking is more decentralized,
as in Australia, Mexico, Switzerland, and the United States.

In the clear majority of systems, students at the various law faculties come from
throughout the country. Even when students stay relatively close to home, as many
do, this is mainly a matter of cost and convenience and usually not a function
of jurisdictional boundaries within the federation. Elite law schools, in particular,
recruit students from all over the system; this is most visible in Canada, India (at the
graduate, i.e., LL.M. or Ph.D. level), Russia, the United Kingdom, and the United
States, and is beginning to be the case in Australia. And law schools in dominant
cities such as Buenos Aires, Caracas, Kuala Lumpur, Mexico City, Moscow, and Sao
Paulo are similarly attended by students from the whole nation. In other words, in
by far most federal systems, there is a largely national pool and body of law students
trained in much the same way.

Our study identified only four exceptions. In Belgium, students from Wallonia
and Flanders overwhelmingly stay in their home region. In Canada, there is a similar
dividing line between the common law provinces on the one hand and civil law
oriented Quebec on the other, although four Canadian law faculties now offer a
“bijural” legal education covering both common and civil law and are thus attended
by students from both areas.* In the United Kingdom, the exchange between
England and Scotland is very limited, for very few English students study law
in Scotland. The fourth, and most pronounced, exception is the European Union.
While there is some cross-border student mobility, the vast majority obtain their law
degree in their home countries. Given the cultural, language, and other barriers on
the international level, this is only to be expected.

431n the United States, this statement must be handled with caution. There is, in some contexts, a
truly national bar for which the statement is true. There is, however, also a more local bar which is
often intensely tied to state or even municipal law; this local bar may actually be a force working
against national unification because it often has an interest in keeping law local and idiosyncratic.

“This is true even where legal education is organized by the member units, as in Germany or
Switzerland, and, with regard to both public and private universities.

43In both Belgium and Canada, the respective language barriers play a role in this. It also limits the
mobility of students in Switzerland between the German and French speaking parts.
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Perhaps even more important, the curriculum in most systems focuses mainly
on national (i.e., central, uniform) law rather than on the law of the member units.
That does not necessarily mean that member unit law is ignored. In some systems,
especially where important areas of private law, criminal law, or procedure are left
to the states, local law receives some attention; this is notably the case in Canada
(especially between the common and civil law), Mexico, and Switzerland as well
as Argentina (with regard to procedure). But even in these countries, subunit law
does not dominate, and in most systems, it plays a distinctly marginal role.*® This is
perhaps most surprising in the United States where many (if not most) core areas of
law are largely left to the states yet law schools mainly focus on law and legal issues
common to the entire legal system.*’

With regard to the curriculum, there are only three exceptions, and two of them
are of limited significance. In Canada, the split between common and civil law
translates into a partial split of the curricula between the anglophone provinces and
francophone Quebec, mainly with regard to private law; even this partial split is
overcome at the institutions providing a “bijural” legal education, such as McGill
University in Montreal or the University of Ottawa. In the United Kingdom, English
and Scottish universities do not normally teach the respective other law; yet, with
the exception of criminal law, this does not much affect the core areas. The third
exception, however, is significant: in the European Union, legal education focuses
on the respective national laws. It is true that European law is now also taught
virtually everywhere and that courses comparing various European legal orders are
quite common. Still, legal education continues to be so overwhelmingly geared
toward national law that a student can do very well with very little knowledge of
anything that spans national boundaries.

Finally, there are a variety of institutions and practices involving post-graduate
legal education which can have a considerable unifying effect. In some feder-
ations, special programs bring together law graduates from all over the system
for academic training in central law, as in India (LL.M. and Ph.D. programs)
and the European Union (College of Europe/Bruges, European University Insti-
tute/Florence, Europdische Rechtsakademie/Trier). Sometimes, graduates clerk for
judges sitting on central courts; this is mainly the case in common law countries
(Australia, Canada, India, and the United States) but also at the European Court
of Justice. Elsewhere, as in Germany, India, and the Dutch Federation, judges are
sometimes temporarily delegated to another court, inter alia to learn from their

46This is not the case in Australia, however, where the teaching of subjects that are controlled
by state law (e.g. criminal law) will focus on the law of the state within which the law school is
situated.

“TIn the United States, the degree to which this is true depends on the rank of the law school in
the overall hierarchy. Elite law schools pay next to no attention to the law of the state in which
they sit. As one descends the prestige ladder, passing the (state) bar exam is more important (as
well as more problematic) so that teaching state law plays a greater role. Also, in Louisiana, legal
education has to focus more than elsewhere on state law due to specific nature of its codified private
law system.
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colleagues dealing with a different docket. And some countries have special national
training programs for members of the bench, as in Canada, Mexico, and Russia, or
even a national school for judges, as in Spain.*® Such system-wide platforms for
post-graduate training will usually foster a system-wide legal consciousness and,
more likely than not, a concomitant preference for legal uniformity.

1.2.4.2 Admission to the Bar and Legal Practice

In light of the largely system-wide student bodies and curricula, it is somewhat
surprising that bar examinations (where they exist) and admission to the bar (where
it is formally required) take place on the member unit level in a majority of federal
systems. Yet, in most cases, one should not make too much of that. Even where bar
examinations and admissions are run by states, provinces, cantons, etc., it is mostly
quite easy to practice law in another subunit.*’ Still, in some systems, the boundaries
between the subunits do constitute serious barriers.”® Perhaps surprisingly, the
legally most fragmented system of bar admission is no longer the EU, because
European law now mandates far-reaching recognition of academic degrees as well
as considerable mutual admission to practice among the member units. Instead, the
system most ridden by legal barriers is the United States, where most states require
lawyers licensed to practice in another jurisdiction to pass the local bar examination
before being admitting to local practice. In practice, however, relocating to another
member state is still easier in the United States than in Europe, not only because
some states are willing to “waive in” lawyers from other jurisdictions with several
years of experience,’’ but also because the cultural, language, and other practical
obstacles are much less serious in the United States than within the European
Union.>

Despite these administrative barriers in some federations, legal practitioners
can, and frequently do, move throughout the system, although the degree of their

“8Some systems also require, or at least offer, continuous legal education (CLE), especially for
members of the bar. These programs may also have a national focus but they can just as well deal
with member state law, as is often the case in the United States.

“YMost of the respective systems either generally allow nationwide practice, as in Belgium, Italy
or Switzerland, or at least have fairly generous rules about mutual recognition of bar exams and
memberships, as in Australia and Canada.

30In Malaysia, for example, lawyers admitted to practice in the peninsula cannot easily practice in
the East Malaysian states of Sabah and Sarawak.

51 Also, US states’ bar examinations now contain a “multistate” part, which covers areas of law that
are uniform throughout the country. While candidates also have to take the state-specific part, in
some states, passing the multistate section (or passing with a specified high score) can mean that
the state-specific part will not be graded. This often leads candidates to concentrate particularly on
the multistate section, i.e., uniform law.

52 As a result, many American lawyers are admitted to the practice of law in more than one member
state while such multiple admissions are still a rarity in Europe.
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mobility varies considerably among the federal systems and the strata of the
profession. More or less everywhere, many lawyers set up shop, or take a position,
close to home while many others gravitate toward the big cities or otherwise move
from one subunit to another. The National Reports strongly suggest that where
geographic mobility is systemically hindered, it is not so much by jurisdictional
boundaries than by cultural and linguistic barriers.>

The geographic mobility of legal professionals militates in favor of legal
uniformity because greater mobility increases the transaction costs of diversity.
To be sure, as the example of the United States vividly illustrates, a high degree
of such mobility is by no means a guarantee for a high degree of legal uniformity.
But it is almost certain that US-American law would be even less uniform than it is
if lawyers in the United States were not as mobile as they are and if there was not,
in addition to local practice, an essentially national bar.>*

1.2.5 The Impact of International Law

So far, we have looked at the factors promoting legal unification from within
the respective systems. Is unification also the result of factors operating from
the outside, i.e., on the international level? Here, we should distinguish between
mandatory compliance with international norms on the one hand and voluntary
participation in international unification projects on the other.

1.2.5.1 Mandatory International Norms

Mandatory compliance with the supranational law of the European Union plays
a large role for unification within Europe, of course, i.e., for Austria, Belgium,
Germany, Italy, Spain, the Netherlands, and the United Kingdom. EU law is
binding on the member states and supreme to, and within, their domestic legal
orders.”® Many provisions of the respective treaties and all Regulations are directly
applicable, and Directives must be implemented in domestic law. The unification
effect of EU law is twofold. First, it unifies (or, in case of Directives, harmonizes)
the law within the European Union itself, i.e., among the member states. Second,
EU law also frequently unifies the law within the member states because its direct

3These barriers are often daunting, of course, within the European Union but they also play a
significant role in Belgium (except for the mix of lawyers practicing in Brussels) and Canada and,
although in a much more attenuated fashion, in Switzerland and (despite the lack of a language
barrier) the United Kingdom, i.e., between England and Scotland.

34The national organization of lawyers, the American Bar Association (ABA), also provides a
platform for a nationwide discussion of legal issues among lawyers and often takes positions on
law reform in its monthly publication, the American Bar Association Journal (ABAJ).

33This is contested with regard to the member states’ Constitutions only.
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applicability and supremacy make it override even the law of the member states’
subunits (Lander, Provinces, Regions, etc.). In other words, where EU law rules,
both the member states and their parts must all march to the beat of the same drum.
Since EU law has proliferated at a breathtaking pace over the last few decades, it
now unifies significant amounts of law within Europe, especially in the areas of
economic regulation, private law, private international law, and increasingly civil
procedure.

Mandatory compliance also plays a role within the Council of Europe because
all its members must abide by the European Convention on Human Rights (ECHR).
This concerns all the states just mentioned plus Russia and Switzerland. Yet, the
unification effect of the ECHR is much smaller than that of EU law because the
basic rights listed in the ECHR are by and large already contained in the member
states’ domestic federal constitutions. To be sure, there are some differences, but
instances in which the ECHR (as interpreted by the European Court of Human
Rights) has overridden and thus unified the member states’ subunit law are fairly
rare exceptions. Still, the ECHR can have a unifying effect in some systems. It does
so, for example, within Russia, as a more recent member of the Council of Europe,
because compliance with the ECHR is still a work in progress; as the Russian
report points out, the supremacy of treaty obligations under the ECHR has led to
considerable harmonization and even unification of law. This could also be said
for the United Kingdom, where the Human Rights Act of 1998 implemented the
ECHR and thus codified a detailed fundamental rights catalog for the first time in
the history of the UK.

On a worldwide level, the picture is much more mixed, and compliance with
international law seems to have a unifying effect just occasionally. This may seem
somewhat surprising because almost all systems considered here are, for example,
members of the major United Nations human rights treaties®® and thus subject to
the same international law obligations.” But in many systems, these international
norms have no direct internal effect (i.e., they are not “self-executing”) and thus
cannot themselves unify domestic law. And in most instances, international human
rights obligations are, again, largely duplicative of federal constitutional provisions
which are already uniform throughout the respective countries.

International law can, however, have a unifying effect in some more specific
regards. For example, the center often has the power to make and then implement
treaties even in areas falling (internally) under the jurisdiction of the subunits. Thus
the center can create uniformity via international law where it otherwise could not.”®

S6All but the European Union, which is not a state in the international sense and thus cannot be
a UN member, and Malaysia are members of the International Covenant on Civil and Political
Rights (ICCRR); 16 of our 20 systems considered here are members of the International Covenant
on Economic, Social and Cultural Rights (ICESCR), and 17 are members of the International
Covenant on the Elimination of all Forms of Discrimination against Women (CEDAW).

57In addition, they are all subject to customary international law, of course.

38For example, in systems were procedural law is the domain of the member states, the center can
still unify aspects of civil procedure by ratifying the Hague Convention on the Service Abroad of
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In addition, domestic courts often interpret domestic law in light of international
norms; this is reported particularly for Australia, India, Mexico, and South Africa
but clearly also true for Canada, Germany, Italy, the United Kingdom, and, within
narrower limits, the United States. The extent to which these powers and practices
actually contribute to internal legal unification is, as the Canadian Report points
out, hard to measure. It also varies a lot because the domestic legal actors’ concern
with international norm compliance can range from a sense of obligation to virtual
disinterest.

One must also not overlook that international legal obligations can have both a
unifying and a divisive effect at the same time. Perhaps the most illustrative case
in point is the (Vienna) Convention on the International Sale of Goods (CISG)
which has been ratified by 14 out of the 20 systems covered in this study. In
systems in which the law of (commercial) sales is left to the subunits, such as
Canada and the United States, the CISG, as a self-executing treaty with the rank
of federal law, indeed unifies the law nationwide. But since it does so only for the
transactions it covers, it also creates a new split: international sales fall under the
CISG while domestic sales are still governed by the law of the respective subunits.>
In short, unification via international law is often a double-edged sword and should
be approached with caution. It creates full uniformity only where both international
and domestic cases are treated alike, and such (in a sense, vertical) uniformity is
often hard to accomplish.®°

1.2.5.2 Voluntary Participation in International Unification Projects

The vast majority of systems covered in our study regularly participate in interna-
tional unification efforts. All 20 are members of the Hague Conference on Private
International Law,®' 17 are members of the International Institute for the Unification
of Private Law (UNIDROIT), 15 participate in the United Nations Commission
on International Trade Law (UNCITRAL), and 12 belong to the Organization for
Economic Cooperation and Development (OECD). Thus, the great majority are
more or less constantly involved in the drafting of internationally uniform treaty or

Judicial and Extra-Judicial Documents in Civil or Commercial Matters (1965). When the United
States ratified the Convention in 1976, it became “the supreme law of the land” (US Const. Art. 6
§ 2), binding federal and state courts and litigants alike.

39 An important unifying effect is also created by the wide (and voluntary) use of INCOTERMS
(International Commercial Terms) in international sales transactions.

%0Tn fact, such a split can even occur without concomitant unification benefit, namely where the
subject covered by a treaty is already unified under federal law. For example, service of process in
many European Union members states is governed by different sets of rules depending on whether
such service is purely domestic (federal law), transboundary within the EU (Regulation on the
Service of Process 2001) or international beyond it (Hague Service Convention).

%Even the European Union became a member in 2007 after the organization’s statute had been
specifically amended for that purpose.
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model norms. As some reports (for Australia, Germany, Mexico, Russia, and Spain)
mention, this involvement can have a unifying effect, e.g., where such models are
adopted either on the federal level or by the member units.

Yet, while national participation in international unification projects certainly
fosters the spirit of legal uniformity, the actual impact of these activities on the
domestic level should not be overrated. The example of the UNICTRAL Model Law
on International Commercial Arbitration illustrates the limits of this impact. While
participation in UNCITRAL has sometimes led to the adoption of the Model Law
and to (internal) legal unification, as in Australia, this is the exception, not the rule.
To begin with, the Model Law has been adopted in only half of the systems under
review here. Moreover, in most of these countries, like Austria, Germany, Mexico
or Spain, its adoption amounted to a reform but did not cause (greater) uniformity,
because the law of international arbitration had been federal already before. Finally,
in the United States, where this area has been left to the member units, the Model
Law was adopted only by a minority of component states — thus, again, the pursuit
of international harmonization has fragmented the law on the domestic level.

1.2.6 Summary and Evaluation

It is clear that of the factors driving unification discussed in this chapter, the most
powerful appears to be central constitutional and statutory law. This is especially
so, of course, where federal law is exclusive and supreme. Unification through the
central courts, i.e., case law, is already a more diverse phenomenon. It is strong at the
federal constitutional level and significant in systems where central courts interpret
both federal and member state law. But in many federations, the central courts have
no jurisdiction over the law of the subunits and can thus not contribute directly to
its unification.

Cooperation on the horizontal level, i.e., among the member units, to create legal
uniformity exists in some systems but not in others. Uniform model laws play a
role only in a small minority of federations, especially in the United States and in
the countries with a law (reform) commission. Member state judiciaries (where they
exist) do look to sister state case law but this seriously contributes to legal unification
only in a few systems. Other coordination schemes exist here and there but play a
very minor role in the grand picture.

Non-state actors contribute to legal unification mainly when they draft common
norms, but this is a significant factor only in the United States (Restatements), the
European Union, and, in an incipient fashion, in Mexico. Non-state actors may also
prompt legal uniformity through system-wide lobbying efforts but the impact of
these efforts varies greatly and is almost impossible to gauge.

Legal education and legal practice have a nationwide orientation in most
countries; note that this is true even where lawmaking power is widely distributed
and legal diversity is high. The way the legal profession is trained and operates must
therefore count as unifying factors because lawyers thinking in national terms and
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working in a national context tend to prefer uniformity over diversity. But again, the
concrete impact of these factors on legal unification is hard to measure.

Apart from the special case of the supranational law of the European Union, the
significance of international law and international unification efforts is surprisingly
limited within federal systems. Mostly, treaty or international model norms concern
areas that are already governed by federal law and thus uniform; often, these norms
have no direct (domestic) effect and can thus not themselves unify domestic law; and
sometimes they even contribute to legal fragmentation by creating separate regimes
for international cases.

In summary, when it comes to legal unification in federal systems, it seems
that nothing beats the top-down exercise of central government power. All other
means and methods are second best — less consistently employed, less reliable
and, on the whole, less successful.®2 We will return to this point in order to see
whether the respective strength of central legislative power is in fact correlated
with the degree of uniformity in the federal systems here under consideration (infra
Sect. 1.4.1.2).

1.3 Levels of Legal Unification

After reviewing and assessing the factors that drive legal unification in federal
systems, it is time to ask how much these factors have actually accomplished. In
short, how uniform is law in federal systems in the world today? The question is, of
course, impossibly general. We will therefore attempt to answer it more specifically
first with regard to particular areas of law and second with regard to the various
systems covered in this study.%?

The following findings have to be handled with circumspection because they
derive from the (necessarily subjective) assessment of uniformity by insiders to
the respective federal systems.** Thus, it would be foolish to place much, if any,
confidence in the significance of small differences between the respective scores.
At the same time, it is reasonable to assume that large discrepancies reflect real
differences in uniformity. Accordingly, while the rankings we have performed
should not be taken too seriously where small margins are involved, the big
differences do matter and allow us to put legal areas and systems on a spectrum
ranging from greater to lesser uniformity.

520f course, one may respond that the challenge of legal unification in federal systems really begins
where central government power ends, and where one must therefore resort to other means. In that
case, the sum total of the national reports suggest that none of these other means is obviously
superior to any other and that the best strategy will combine them as far as possible.

%Even on such a scale, gauging the respective degrees of uniformity demands rather broad
generalizations.

%4See Appendix 1.



1 Federalism and Legal Unification: Comparing Methods, Results. . . 31

Law of the Market
Constitutional Law
General Private Law
Criminal Law

Private International Law
Procedure

Family and Inheritance
Tax Law

Administrative Procedure
Education

Administrative Law

1 2 3 4 5 6 7

Fig. 1.1 Uniformity by area of law

1.3.1 Uniformity by Areas of Law

We can rank the major areas of law covered by our questionnaire (and across all
systems involved) by their degree of average uniformity on a scale of 7 (completely
uniform) to 1 (completely diverse) (Fig. 1.1).

Even with a heavy dose of distrust towards the precision of the uniformity scores,
this ranking can be instructive. Most striking, we see that some areas of law tend to
be more uniform than others. In addition, no major area of law is reported as always
uniform or always diverse. Instead, most are clustered somewhere above or around
the midpoint. If we imagine a reporter’s score of 4.0 (the middle of our scale) to
suggest the perception that a system’s uniformity is as prominent as its diversity
then this means that, on the whole in federal jurisdictions, law is perceived to be
by and large more uniform than not; with only administrative law falling below that
standard (i.e., below 4.0). Beyond these generalities, we offer four more specific
observations.

First, the most unified area is “Law of the Market” (which includes corporate,
securities, antitrust, labor and employment, intellectual property, banking, insur-
ance, and bankruptcy law). This is true in virtually all systems. This may reflect
the system-wide nature of the respective economies; at least according to standard
wisdom, legal uniformity serves an integrated market by lowering transaction costs.

Second, constitutional law (understood as a generic reference to both central and
component state constitutional norms) is not far behind (and the only other area with
a score of 6.0 of higher). This reflects the fact that in most systems a single source
(i.e., the central and thus uniform constitution) plays a dominant role in generating
constitutional norms and that this source also has a unifying effect on member state
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constitutions (if any).®> This also confirms the national reporters’ emphasis on the
strong unifying force of (central) constitutions (supra Sect. 1.2.1.1).

Third, certain major areas of law are somewhat less uniform than market and
constitutional law but still considerably more uniform than diverse (all above 5.0).
This group contains both general private law, i.e., contract, tort, and property, which
(at 5.8) is almost as uniform as the more specific “Law of the Market”, and family
and inheritance law, which (at 5.3) is slightly more diverse, probably reflecting its
closer ties to cultural differences among regions. The group also contains criminal,
law, procedure, and private international law, which are all marked by about equal
degrees of uniformity (5.6-5.4) and, somewhat below this, tax law (5.2).

Fourth, laws governing education, administrative law and procedure clearly rank
at the bottom; this is also true in almost all jurisdictions covered here. At least with
regard to the latter areas, i.e., administrative law and procedure, this is not surprising.
After all, federations are, by definition, divided-power systems. Almost invariably,
this means that component states have general authority over their own structure.
At least some public power will therefore be exercised by the component states
according to component state procedures. Also, administrative law and procedure
often concern local affairs, such as zoning, building codes, and local public services,
the regulation of which is thus often left to the subunits of the federation and
sometimes even to the municipalities.’® The relatively low degree of uniformity of
the law governing education probably reflects the often intensely cultural and thus
local concerns underlying this field.

1.3.2 The Uniformity by Federal System

If one averages the overall “uniformity scores” for each of the 20 federal systems
covered by this study, they range from 6.7 (almost full uniformity) for Venezuela
(and, close behind at 6.6, South Africa) to 1.1 for the Kingdom of the Netherlands.
The Kingdom of the Netherlands is a clear outlier not only on unification, but also
in its extremely loose federal architecture. Thus, we do not accord it much weight in
the overall assessment and do not consider it further in this Chapter. The full results
(minus the Netherlands) are displayed in Fig. 1.2.

%5There are, of course, prominent exceptions, such as the European Union. The Spanish Constitu-
tion should be noted in this regard as well, as it is open-ended in the sense that it not only unifies,
but also invites diversity. Indeed, the potential for diversity in the Spanish Constitution has not
(yet) been exhausted.

%This idea of local autonomy as a means to enhance efficiency by encouraging sorting among
(potential) residents of local jurisdictions has been championed since Charles M. Tiebout’s classic
article “A Pure Theory of Local Expenditures Export,” 64 The Journal of Political Economy 416
(1956).
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Fig. 1.2 Uniformity by federation

Even if we look at Fig. 1.2 with the appropriate amount of skepticism regarding
the exact numbers and thus do not attribute much weight to small differences, four
interesting observations emerge.

First, all national federal systems are located in the upper half of the Chart. With
an average uniformity score of 4.0 or higher, their law has been assessed to be, on
the whole, more uniform than not. In other words, in national federal systems, legal
uniformity is perceived by insiders to be more the rule than the exception.

Second, the only system below the midpoint (4.0)®” is also the only supranational
federation, i.e., the European Union. Its uniformity score is so much lower than that
of the rest (2.7 v. 4.4 for the least uniform national system) that it clearly stands out.
One can almost say that in terms of legal uniformity, it is the European Union versus
The Rest of the World, or, to put it differently, the supranational federation versus
the various national orders.

Third, one can — roughly — put the national legal systems into two groups. The
top group is larger and consists of Venezuela, South Africa, Austria, Malaysia, Italy,
Brazil, Germany, Russia, Belgium, Spain, Argentina, Mexico, and Switzerland;
while there is some distribution from the bottom to the top, their scores are roughly
all within one point (6.7-5.8), with Switzerland falling slightly below that range
(5.6). The bottom group is much smaller and consists of the United Kingdom,
Canada, India, and the United States, all of which have significantly lower scores
(all in the 4 s) than the top group. Australia sits somewhere in the middle between
these two groups (at 5.3).

7Leaving aside the Kingdom of the Netherlands for the reasons explained above.
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Of course, this picture raises more questions than it answers. In particular, what
explains the differences we see? In other words, why is law apparently considerably
much more uniform in some areas of law and in some federal systems than in others?

1.4 Explaining Unification

We do not claim to provide final explanations for the varying degrees of legal
uniformity; however, we do generate what we deem to be plausible hypotheses
related to the causes of the observed variance. This part takes first steps in exploring
several structural, political, and cultural features that may contribute to the variation
that we have seen. We emphasize at the outset, however, that our explanations
are tentative. They point not to proven conclusions but to avenues for further
empirical research. We shall briefly explore the following six factors: legislative
power, structural centralization, civil v. common law, social cleavages, political
parties, and age of a federation.®®

1.4.1 The Legislative Power Hypothesis

As we have learned from the reporters’ description of the means and methods of
legal unification, the most important process for unification seems to be central
legislation. If this is the case, we should see (all else being equal) a correlation
between legal unification and central legislative powers. The first hypothesis that we
shall investigate, then, is rather simple: the more legislative authority resides with
the central government, the more unified the law will be. Call this the legislative
power hypothesis.

To be sure, the effective use of allocated authority depends critically on a host of
factors that enable the central government to exercise its authority. We intentionally
leave these other factors aside for the moment, in the hope that there is sufficient
variation among systems with regard to these other factors for a general correlation
between the formal allocation of power and the level of unification to emerge.

To investigate our initial, and rather elementary, thesis about legislative power,
then, we shall examine the formal® distribution of legislative authority in federal
systems to see whether it correlates with the observed variation in legal unification.
We shall do this, first, by looking at the variation across areas of law and, second,
by looking at the variation across federal systems.

%8Given the small number of observations and the difficulties that inhere in the underlying data, we
are hesitant to pursue multivariate regression analysis at this point lest our explorations be given
an improper air of scientific accuracy.

%“In the following description we attend to the basic distribution of competences, not the more
fine-grained interpretation of these power-allocating norms.
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1.4.1.1 Legislative Centralization by Area of Legislation

To examine the variation in legal unification across different areas of the law, we
shall examine three examples: (a) matters that are usually allocated to the center, (b)
matters that are usually allocated to the component units, and (c) matters that are
sometimes allocated to the center and sometimes allocated to the component units.
We should find that matters in the first group correspond to those areas that are also
the most unified, that matters in the second group correspond to those that are the
least unified, and that matters in the third group lie somewhere in between on the
overall level of unification. And, indeed, this is what we find.

1.4.1.1.1 Commerce

Of the areas covered by this study, the legislative power most consistently allocated
to the central government is that over commerce’’: the central government of every
federation enjoys significant legislative jurisdiction over commercial matters.”' In
about half of these systems, the central government’s legislative jurisdiction over
commerce is exclusive, whereas in the other half it is concurrent. These powers
range from the expansive concurrent powers of the U.S. Congress to regulate
“Commerce . .. among the several States” to the more limited market harmonization
powers of the European Union. Whether concurrent or exclusive, however, the grant
of central legislative jurisdiction over market regulation is, as noted above, the single
most consistent power allocation next to defense and nationality.

Most federations that enumerate central government powers over commerce
will also, separately, allocate legislative jurisdiction to the center over intellectual
property, banking and insurance, as well as labor and employment. Moreover,
with the exception of the United States and the European Union, every federation
provides express powers to the central level of government over significant portions
of social security, pension, or welfare legislation. Given that the U.S. Commerce
Clause has been interpreted expansively to allow direct regulation of this area,
the European Union now stands alone as a federation that lacks direct central
government power to regulate these areas.

70This study did not consider the law pertaining to defense or nationality. With the exception of
the European Union, the central government of every single federation in our study enjoys broad
powers over these areas. As these areas of governance do not correspond to any substantive area of
legal unification that we asked about in our survey, the general allocation of these particular powers
to the center does not help predict the legal unification we have studied here.

"I'The importance of some regulatory power over the market as a core characteristic of federations
is indeed driven home by the Dutch exception. Here, where the center lacks power over the
market, the center has no powers other than those in the realm of defense, international affairs,
and nationality.
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The general allocation of substantial legislative authority over commercial and
economic matters, i.e., “The Law of the Market”, thus correlates strongly with the
general level of unification of this area of the law.

1.4.1.1.2 Education

If we turn to commonalities in the retention of legislative jurisdiction for the
component units, we see, for example, that, with the exception of Malaysia,
federations seem to leave education, along with language and cultural matters,
overwhelmingly at the component state level.

Even federations with residual power allocation to the central government,
such as Belgium, South Africa, and the United Kingdom, expressly allocate
certain powers over language, culture, and education to the component states.”” In
systems with residual component government powers, these areas are frequently
not mentioned at all or they are discussed only in ways that suggest highly limited
powers at the central level. Accordingly, the central governments of the European
Union, Germany (today), the Kingdom of the Netherlands, and the United States
seem to have no direct regulatory powers over education. So, too, Canada places
jurisdiction over education at the provincial level of governance. To be sure, central
governments may exercise considerable power indirectly by conditioning the receipt
of federal funds on state law reform in these (and other) areas. But the legislative
power hypothesis would still suggest that, all other things being equal, areas of law
that are subject to direct central regulation would be more uniform than areas of law
subject only to central inducement through financial incentive.

To the extent that central governments are granted direct powers over education,
culture, and language at all, these tend to be rather limited. In Argentina, for
example, the central power over indigenous peoples and their bilingual and cultural
education seems to be a kind of protective jurisdiction, not jurisdiction to impose
dominant rules on a minority. In Argentina, Brazil, Germany (before its latest
federalism reform), Russia, and Switzerland, the central government has power only
over basic guidelines and coordination, and mostly in the area of higher education.

We see somewhat stronger central legislative jurisdiction over education in Italy,
India, and South Africa, where the central government has concurrent power with
the component states over education more generally. India and South Africa reserve
the regulation of universities to the component states whereas Italy indicates a
special exception for the autonomy of scholastic institutions.

Malaysia and Mexico stand out by granting the strongest powers over education
to their central governments. In Malaysia, the federal government’s jurisdiction
over education is exclusive. In Mexico, the Federation has the exclusive power to

72This is true for India as well. With regard to education, disagreements over the center’s regulatory
powers led first to education being removed completely from the State to the Union List, and then to
being transferred to its current location in the Concurrent List while leaving only certain regulatory
powers over higher education on the Union List.
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establish, organize, and sustain elementary, superior, secondary, and professional
schools of scientific research, or fine arts and technical training, as well as practical
schools of agriculture, mining, arts, and crafts. Moreover, the central level of
government in Mexico has the power to make laws “seeking to unify and coordinate
education in all the Republic.” According to our survey, these are unusual powers
for central governments to have in a federation.”

The general picture that emerges is that the bulk of authority over education is
usually left to the component states. In several federations, the central government
has no direct power over education at all, and in federations that empower the central
government to act, specific delegations and exceptions preserve substantial power
for the federal subunits. This finding also supports our legislative power hypothesis
in that the area of education is also one of the least unified areas of the law.

1.4.1.1.3 Private Law, Criminal Law, and Procedure

The picture with regard to private law, civil procedure, criminal law, and criminal
procedure is more mixed. Whereas most federations allocate substantial powers over
these areas to the center, a significant minority of federations retains substantial, if
not all, legislative authority over these areas for the component units.

Most civil law federations grant legislative jurisdiction over contracts, torts,
property, family law, and succession to the center. This power is sometimes con-
current (as in Argentina, Germany, Spain, or Switzerland) and sometimes exclusive
(Austria, Brazil, Russia, Italy, and Venezuela). Each of the countries mentioned so
far also grants its central government power over criminal legislation and (with the
exception of Argentina) civil and criminal procedure as well.

Three other systems fall into this first group of federations with strong central
powers over substantive and procedural private and criminal law. India provides its
central government with considerable jurisdiction over the substance and procedure
of private law as well as criminal law, granting the center concurrent powers over
these areas (with the apparent exception of torts and criminal procedure). Malaysia
allocates substantive and procedural private and criminal law to the center, while
placing only Islamic family and inheritance law and the limited jurisdiction over
offences against Islam under the exclusive domain of the state sharia courts. And

3We are tempted to suggest that the strength of the central government’s jurisdiction over
education in federations is in large measure due to the degree of cultural diversity coupled with the
distribution of financial resources. Thus, the strong central powers over education in Malaysia and
Mexico may well be in large part a product of the existence of extreme poverty and a concomitant
need for concerted action to lift the education level among the general population as well as of the
absence of local resources on the part of the component states to do so on their own. This might
also explain the general concurrent power over education in India and South Africa, and the joint
power over education in Brazil or the power over the organization of education in Argentina. More
systematic study would be needed, however, to confirm this intuition.
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the mixed system of South Africa, in which federal powers are residual, leaves
everything except for indigenous and customary law to the central government.

By contrast, Australia, the United Kingdom, and the United States, along with
Mexico, the European Union and the Kingdom of the Netherlands, provide their
central government few powers, if any, over general substantive or procedural
private and criminal law.”* Finally, in about half the systems, the power to determine
administrative procedure is located at the component state level.”

We see that the mixed picture with regard to the allocation of powers over these
areas corresponds to the intermediate level of unification of these areas of the law
as compared to others. In contrast to the law of the market at the top end and
the law of education towards the bottom, the allocation of legislative jurisdiction
over private law, criminal law, and procedure does not follow any great regularity
across all or even across an overwhelming majority of federal systems. In some
federations, legislative power over these areas is allocated to the center, in others to
the component states. At the same time, each of these areas of the law are, on the
whole, also less unified than the law of the market and more unified than education.
This, too, provides support for the legislative power hypothesis.

1.4.1.2 Legislative Centralization by Federation

A second way to examine our legislative power hypothesis is to consider the level of
unification across federal systems. Put another way, we would expect that the more
legislative authority the central government of any given federation has, the more
unified the law in that federation is.

To investigate this second aspect of the legislative power thesis, we rated
federations in terms of the centralization of legislative power and provided each
with an index on a scale from 1 (decentralized) to 7 (centralized).”® We then
compared this “legislative centralization index” with the average unification score
of the federation. The legislative power hypothesis would predict that the two
scores would roughly track each other. More specifically, this would mean that the
difference between our legislative centralization score and the average unification
score would be reasonably small and reasonably constant across federations. Put

74Australia gives the central government legislative jurisdiction over marriage and divorce, and
the UK’s arrangement with Scotland leaves products liability with the central government. Canada
stands out for having a different power allocation for general private law, on the one hand, and
substantive criminal law, on the other. It reserves most private law (“property and civil rights”)
to the provinces while delegating marriage and divorce as well as substantive criminal law to the
center.

75 According to the National Report, Malaysia assigns “civil and criminal law and procedure and
the administration of justice” to the federal government. We do not currently read this as assigning
power over administrative procedure to the central government.

76The scoring is explained in further detail in Appendix 1.
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Table 1.1 Uniformity and legislative centralization

Difference between

Average unification  Legislative unification and legislative
score centralization  centralization
Venezuela 6.7 6 0.7
South Africa 6.6 6.5 0.1
Austria 6.4 5.5 0.9
Malaysia 6.4 5.5 0.9
Italy 6.3 6 0.3
Germany 6.2 5 1.2
Brazil 6.2 5.5 0.7
Russia 6.1 5.5 0.6
Belgium 6.0 5 1.0
Spain 6.0 5.5 0.5
Mexico 5.8 4 1.8
Argentina 5.8 5 0.8
Switzerland 5.6 5 0.6
Australia 53 4 1.3
United Kingdom 4.9 4.5 0.4
Canada 4.8 4 0.8
India 4.7 5 —0.3
United States 4.4 3 1.4
European Union 2.7 2 0.7

another way, the legislative centralization score of a given federation ought to
predict that federation’s average unification reasonably well and similarly well
across federations.

This is, indeed, in general what we find. Table 1.1 shows the results organized by
decreasing level of average unification. It shows that, by and large, the federations
with high uniformity scores also enjoy high degrees of central legislative authority.
This systematic correspondence is shown better in Fig. 1.3.

As both Table 1.1 and Fig. 1.3 show, the correlation between legislative
centralization and average unification is strong and reasonably even’’: for 15 out
of 20 federations, the difference is 1.0 or below (averaging 0.6). Thus, as a general
matter, this too supports our legislative power hypothesis. Yet, in some federations
the average unification of law seems to reflect the legislative centralization score
better than in others. In a few federations (at the top end), notably Mexico, the
United States, Australia, and Germany, the law is considerably more unified than the

7TWe should emphasize that the empirically significant fact is the general regularity of the
correlation between the legislative centralization score and the unification score across federations,
not the correspondence of absolute scores for a particular federation taken in isolation. Although
the measurement of legislative power and legal unification both use the same scale, the resulting
score on each is an indication only of the relative achievement of any given federation with regard
to either legislative power or legal unification. Thus, the absolute score that a federation receives
on one measure need not correspond to the absolute score it receives on the other.
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Fig. 1.3 Uniformity and legislative centralization

legislative centralization score would predict. And for India (at the bottom end), the
average unification score is actually lower than the legislative centralization score
would predict.

These differences in the correlation between the average unification score and
legislative centralization score points to the existence of additional factors that may
be at work in bringing about legal unification in federal systems. This, too, should
come as no surprise. As we noted when introducing the legislative power hypothesis,
the central government’s effective exercise of legislative authority depends on more
than the formal allocation of legislative jurisdiction. We shall consider some of these
factors next.

1.4.2  Structural Centralization Hypothesis

The central government’s ability to unify the law within a federation depends not
only on the formal distribution of legislative authority but also on other aspects
of constitutional architecture. These structures beyond the formal enumeration and
limitations on powers (what Filippov, Ordeshook, and Shvetsova would call “Level
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2” design features of a federation),”® range from the federal distribution of executive

and adjudicative powers to the component states’ tax autonomy; they also depend
on the strength of component state representation and participation in the central
legislative process. The idea is still rather simple: strong central legislative powers
combined with weak component state powers more generally should lead to more
uniform law throughout the federation. Call this the structural centralization thesis.

The leading characteristic in this regard would be whether the system of
government at the center is a parliamentary system or a presidential system with
separation of powers. As the latter adds another “veto player”” to the central
legislative process, one might expect separation of powers systems to produce less
central legislation and, therefore, feature a lower degree of legal unification than
parliamentary systems. The data, however, do not seem to bear this out — at least
not in a straightforward manner. All Latin American federations are presidential
systems and yet they fall toward the high end of the unification spectrum. And with
the exception of the United States, all systems toward the low end of the unification
spectrum are parliamentary systems. Although presidential systems may retard
central government activity, other factors must clearly be at work to overwhelm
the effect of the form of government on the unification of law.

Other structural characteristics similarly do not correlate independently with
legal unification. Features such as the strength of the upper house of the legislature
as a representative of component state interests, member state tax autonomy,
component state judicial autonomy (i.e. central versus local power to interpret or
apply component state law), central government power to execute central law, and
central government power to adjudicate or apply central law, would all seem to
affect the unification of law. And yet, taken individually, none seems correlated
with the levels of unification that we find. We leave it to a further study to examine
whether a combination of these factors can be combined sensibly into a structural
centralization index that might be correlated with legal unification.

1.4.3 The Legal Traditions Hypothesis: Civil v. Common Law

In examining the level of legal unification across different federal systems (supra
Table 1.1 and Fig. 1.3), we note that all civil law systems are located at the high end
of the spectrum while all common law systems rank at the bottom. The only flaw
in this picture is that the high group also contains two jurisdictions that are not civil
law systems: Malaysia and South Africa. Yet, neither of them can be characterized

78Mikhail Filippov, Peter C. Ordeshook, and Olga Shvetsova, Designing Federalism: A Theory of
Self-Sustainable Federal Institutions (New York: Cambridge University Press, 2004).

George Tsebelis, Veto Players: How Political Institutions Work (Princeton: Princeton University
Press, 2002).
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Fig. 1.4 Uniformity by legal tradition

as a common law system either because they are hybrids.®” Leaving them aside for
a moment, the differences in the unification scores between the civil law and the
common law jurisdictions are striking (Fig. 1.4).

The average score for the civil law group is 6.1 while it is 4.8 for the common
law countries — a difference of more than one full point; this indicates that on
average, law is significantly more unified in civil law systems than in common law
jurisdictions. Note also that there is no overlap between these groups — the scores
for the civil law countries range from 6.7 to 5.6 while scores for the common law
group range from 5.3 to 4.4; in other words, even the most diverse civil law system
(Switzerland) displays greater legal uniformity than the most unified common law
jurisdiction (Australia). In short, the differences in degrees of legal uniformity seem
linked to membership in the civil versus the common law group.

We are of course aware that the civil/common law dichotomy is time-worn
and that has recently come under much attack in comparative law scholarship
(although some use for the distinction still remains).3! We recognize that from
many perspectives, it makes little sense, and that especially in light of the ongoing
interpenetration of legal systems, globalization of law, and the rise of the modern
administrative state, most legal systems in the world are essentially hybrids. This

80South Africa is mixed civil/common law system, and Malaysia, with its colonial common law
heritage now is sui generis due to the heavy, and increasing, influence of Islamic law. Another
slight imperfection in the picture is the fact that some of the common law systems contain civil
law elements, i.e., Canada (with Quebec), the United States (with Louisiana), and arguably even
the United Kingdom (with Scotland as a mixed jurisdiction).

81See Mirjan Damaska, “The Common Law/Civil Law Divide: Residual Truth of a Misleading
Distinction,” 49 Sup. Ct. L. Rev. (Canada) 3 (2010).
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reality signifies that civil law and common law systems are ideal types rather than
empirical entities. Still, there is no gainsaying our data, which indicate that, with
regard to legal uniformity, there is something to the distinction between these two
families that cannot be ignored.

Yet, if membership in the civil law versus the common law group is linked to
degrees of legal uniformity, this just leads to the question: why? Why does it matter
for legal uniformity whether a federation belongs to one group rather than the other?

One reason might be that civil law systems are generally more centralized than
common law jurisdictions. This, indeed, may be true. If we look back at the degree
of legislative centralization, for example, civil law systems are located toward the
higher end of the spectrum while common law systems are located toward the low
end. This correlation, however, is far from perfect. With the exception of the United
States, every common law system has one or more civil law system counterparts in
which legislative powers are centralized to a similar degree.

It also does not appear that any one method of unification is more readily
available in civil as compared to common law jurisdictions. We know that there
is generally no greater unifying force of (federal) constitutions because these
are tremendously strong in most common law countries as well. Nor is there
greater uniformity in legal education and legal practice because based on the
national reports, we have no reason to believe that in that regard, the common law
jurisdictions lag behind the civil law world.

In the case of uniformity through legislation, the civil versus common law
dichotomy may still have some purchase in that it reflects a combination of three
highly specific and distinct features of a federal legal system that tends either toward
unification or diversity of laws.

First, civil law legislatures tend to use the full extent of their constitutional
powers to unify law as much as possible while common law countries tend not to.
Where constitutions in civil law countries like Germany give concurrent jurisdiction
to the center, this concurrent jurisdiction is almost exhaustively exercised by the
center, resulting in a high degree of legal unification. This might express the civilian
preference for hierarchical over coordinate structures of state authority as Mirjan
Damaska famously described,®? a preference which fosters the centralization. In
any event, the tendency to exhaust central legislative powers is considerably weaker
in common law countries. The United States Congress, for example, could surely
rely on the Commerce Clause to legislate massively virtually all across commercial
and private law — but it has used that power very selectively and, on the whole,
sparingly. This may, in part, reflect certain citizen preferences that fetter the federal
use of this clause.®’

Second, and perhaps most important, where civil law country legislatures do use
their lawmaking power in the traditional core areas of private, commercial, criminal,

82See Mirjan Damaska, The Faces of Justice and State Authority (New Haven: Yale University
Press, 1986).

83Robert A. Mikos, “The Populist Safeguards of Federalism,” 68 Ohio St. L. J. 1669 (2007).



44 D. Halberstam and M. Reimann

and procedural law, they have tended to enact comprehensive codifications. This is
an expression of the civil law tradition’s habit to find law in a single authoritative text
rather than in a multitude of individual decisions or scattered statutes. Codifications
unify law with one stroke and on a massive scale — in fact, such unification has
been among their primary purposes. To be sure, in less traditional areas, such
as consumer protection, labor and employment relations or environmental law,
codification projects lack the tailwind of history and often face significant political
contestation. But even here, they often succeed and thus create legal uniformity
across the board and for the whole nation in one fell swoop. Such massive national
codification projects are almost unknown in common law jurisdictions. Again, while
the US Congress could surely enact a national commercial or private law code
(at least one covering contracts, torts, and moveable property), it has never made
so much as a serious attempt to do so. Nor do Australia, Canada, India or the United
Kingdom have national codifications on a civil law scale. Instead, these common
law jurisdictions usually enact piecemeal statutes that do not aspire to unify the law
to the same extent.

Central (especially concurrent) legislative power thus has different implications —
indeed perhaps even different “meanings” — in civil and common law countries. In
civil law systems, it is an implicit exhortation, perhaps even command, not only to
legislate but to enact a comprehensive code in so far as possible. In common law
systems, legislative power is essentially conceived of as a mere option that, if used
at all, is exercised in a piecemeal fashion. Small wonder then, that the same amount
of federal legislative jurisdiction results in much greater actual legal unification in
civil law systems than in common law jurisdictions.

Third, and more speculatively, both these tendencies — to use the full extent of
central power for the sake of legal unification and to codify broadly if possible —
may ultimately express a fundamental property of the civil law mentality: the strong
preference for legal uniformity and the concomitant dislike of legal diversity —
which civil lawyers quickly associate with chaos. Civil lawyers prize clarity
and predictability of legal rules more highly than their common law colleagues,
and these values make them prefer uniformity over diversity. The civil lawyers’
preferences are, like the common lawyers’, likely the direct result of their legal
education. In contrast to their Anglo-American colleagues, whose study of cases
presents the law as a series of concrete decisions in particular instances and thus
trains the students in the art of distinguishing one from the other, students in civil law
faculties tend to encounter the law in the form of broad principles and systematically
organized rules and are thus trained to generalize — and unify.

We emphasize the speculative nature of resorting, at this point, to the general
preferences of civil lawyers as an explanation for legal uniformity. But it may help
explain relatively high degrees of legal uniformity, especially in systems where
the center does not have broad formal legislative powers over all the core areas
of law. In Mexico, for example, where general private law is by and large left to
the states, their respective codes frequently emulate, indeed often outright copy, the
federal models. This may be attributable to a lack of resources at the state level. But
it may also suggest that in a civil law country, legislative command from above



1 Federalism and Legal Unification: Comparing Methods, Results. . . 45

is not necessarily required to establish significant uniformity because there is a
strong tendency to create it voluntarily. In the civil law tradition, deviation from
the common path is a serious matter. It is normally avoided unless the reasons for it
are very strong.

The legal traditions hypothesis may be especially useful in understanding the
European Union. The EU contains both civil and common law member states and,
as such, cannot be assigned exclusively to one or the other legal family. One might
think that the EU is predominantly a civil law organization, as it was originally
founded by a group of civil law states and is overwhelmingly populated even today
by lawyers with civil law training. Yet, at least for the first three decades of its
existence, the EU functioned more like a common law system making law in a
piecemeal fashion as far as necessary to reach a specific goal (a common market)
and fixing potholes along the way. More recently, however, that has changed. As the
subsequent treaties granted ever wider legislative powers to the EU, civil lawyers
have pushed increasingly towards more uniformity on the European level. The latest
manifestation of this trend is the effort to create a common private law of Europe,
perhaps even in codified form. In this trend, the civilian penchant for uniformity
through codification once against asserts itself. In certain areas, such as private
international law and international civil procedure, it has already succeeded in
codifying and thus unifying the law on a European scale unthinkable 20 years ago.

1.4.4 Political Parties

Political parties operate one step removed from the structural features just discussed.
Filippov et al. usefully refer to these as “Level 3” design issues. As scholars from
William Riker into the present have shown, political parties can bring together
separated institutions as well as fragment a single parliament. In systems that have
strong federation-wide political parties, the central level of governance can pass
laws over regional objections more easily than in federations with strong regional
parties. Put another way, a strong national party system can unify politics across
regions and tends to dilute the representation of any distinct regional political will.

Our study does not presently consider political parties. Hence, we have not
formulated a hypothesis in this regard. Still, it seems valuable to pursue this potential
factor as a separate element of the analysis; in that regard, however, more research
is required. If we were to formulate a thesis, it would be twofold: First, all else
being equal, a federal system with strong regional parties would be lower on the
legal unification index than a federal system with weak regional parties. Second, all
else being equal, a federal system with strong national parties will be higher on the
legal unification index than a federal system with weak national parties. These two
can be independent of one another, as, for example, the United States has neither
strong regional nor strong national parties. Any such future study should take care,
however, to consider the extent to which political parties reflect or overlap with the
presence of persistent, mobilized, social cleavages, to which we turn next.
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1.4.5 Territorially Bounded Cleavages

Ethnic, cultural, linguistic, religious, historical, economic or other social differences
that characterize the populations in some federal systems are likely to militate
against legal unification. To be sure, such an effect is unlikely where the respective
differences are evenly distributed throughout the federation, as in the United States;
where the respective groups are not concentrated in particular regions, they will
probably not insist on (geographic) legal diversity nor resist lawmaking at the
national level (and thus legal uniformity). But an impact on legal uniformity is likely
where such differences are “lumpy”, i.e., associated with particular regions, as in the
multinational federations of Belgium, Canada, Spain, and arguably the United King-
dom; here, these differences can amount to real “cleavages” that may be politically
mobilized to split the federation. In such federations, states, provinces, and regions
that consider themselves different from the rest have reason to resist federal lawmak-
ing (and thus legal uniformity) for the sake of maintaining regional differences.*

If we examine the raw data on unification of laws, they do not bear out this
effect. To be sure, India, the United Kingdom, and Canada are at the low end of the
unification index. At the same time, however, Belgium and Spain figure toward the
high end of legal unification. What would merit further study is the effect of social
cleavages while holding structural centralization constant. That is, federations with
strong territorially bounded cleavages may weaken the exercise of central power
even where the center has been granted considerable authority. Put another way, all
else being equal, systems in which territorially bounded cleavages run deep should
feature less legal unification than systems in which cleavages are either scattered
throughout the federation or do not figure prominently (i.e., are not politically
mobilized) at all.

We would expect the importance of cleavages to be particularly great when
the subunits with a special sense of identity are large in comparison to the whole
federation. Belgium, Canada, and the United Kingdom are the most obvious cases in
point. In Canada and the United Kingdom, the separate identity of the subunit even
corresponds to adherence to a (partially) different legal tradition, as both Quebec
and Scotland are civil law influenced jurisdictions in common law dominated
federations. And in Belgium, there are only two subunits of roughly equal size so
that no one is clearly superior to the other. Obviously, a large and powerful subunit
can more easily obstruct federal legislation (and unification) than a small one: the
federal legislature in Belgium cannot subdue an obstructionist Wallonia or Flanders;
the Canadian parliament cannot commandeer Quebec; and the United Kingdom

84This does not necessarily mean that federations with social cleavages are generally less
centralized or exhibit less legal uniformity than those without social cleavages. But it suggests
that whatever potential for decentralization lies within a federation’s constitutional architecture
will be guarded more carefully in systems with lumpy social cleavages than in those without such
a federal society. In systems without social cleavages or where social cleavages are randomly
dispersed through the federation, we would expect system-wide left-right politics to take over and
dilute the federation’s structural potential for decentralization.
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cannot ride roughshod over Scotland. By contrast, where the areas with a special
identity are smaller (and less powerful) in relation to the whole, they can be more
easily brought into line by the rest. Perhaps that helps to explain why Swiss law is
surprisingly unified despite considerable cleavages — among the 26 cantons, none
is so clearly dominant that it can be seriously obstructionist, not to mention make
credible secessionist noise.

1.4.6 The Age of Federations

Finally, one might wonder whether the age of federal systems plays a role for the
degree of legal uniformity. One problem with this question is that in many cases,
such as Germany, Russia or the United Kingdom, age is a dubious measure because
it is not clear at what point the federation was born, so to speak — when the federal
system first came together or when the exact present form of federalism (i.e., the
current constitution) was adopted.®> But even if the age is determined, its relevance
depends exactly on the aspect we focus on.

If one focuses just on whether law in federal systems grows more uniform over
time, the answer is that there is no evidence for such any general trend. As a
federation, Germany is much older than Italy, yet its law is no more uniform (and at
least arguably, somewhat less so). In general, the overall correlation between age
and uniformity of law is decidedly poor.

Beneath this general picture, however, the situation is more complex. In some
federations, the uniformity of law has increased significantly over time. This is
noteworthy in the United States, mainly because of the massive growth of federal
law in the twentieth century which is likely to continue as the federal government is
now determined to exercise much tighter control over larger parts of the economy;
in Russia during the last decade because of President Putin’s rigorous centralization
program; in Switzerland where federal law has grown as well and even procedural
uniformity (both civil and criminal) has now been accomplished; and also in the
European Union where legal unification has skyrocketed during the last 20 years
although it still remains at a level below all national systems.®® But in many other
systems, such as Austria, Germany or India, the situation has been largely stable
over long periods of time. And in some countries, the trend has actually been in
the opposite direction: where federalism is “devolutionary”, i.e., embraced for the
very reason of decentralizing power, uniformity of course tends to decrease as time
goes on. This has recently been noticeable in Belgium, Italy, Spain, and the United

85In Germany, one would probably look to the unification under Bismarck in 1871 but could also
argue for the adoption of the Grundgesetz in 1949. In Russia, one could go back to the early days
of the Soviet Union (1922) or look at the current constitution (1993). In the United Kingdom, one
could go back as far as the Act of Union with Scotland (1707) or consider only the devolution
project of the last 20 years.

86 Another, although special, case in point is Venezuela, where federalism has by and large been
suffocated over the last decade by an authoritarian regime.
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Kingdom. It should also be noted that the very categories of “integrative” versus
“devolutionary” federations must be taken with a grain of salt, as some systems
may well have different phases over time.%’

One final observation is nonetheless noteworthy in this context: in all civil law
systems in which federalism would be called “integrative” (i.e., where it brought
the system together in the first place), legal uniformity has tended to rise over time.
In some of these systems, like Austria and Germany, it rose quickly in an earlier
period and has long since leveled off; in others, like Switzerland, it has continued to
rise more gradually.®® The European Union also belongs in this category. It is true
that the uniformity level in the EU is still very low compared to national systems, but
the EU is relatively young, and legal uniformity within it has risen rapidly especially
over the last 20 years. Since the EU is largely shaped by the civil law tradition, one
can expect this tendency to continue. A major retarding force in this process is
the United Kingdom — not accidentally the European Union’s largest common law
member.

1.5 Conclusion

This investigation aims at filling a significant gap in the literature on comparative
federalism by describing and analyzing the means, extent, and background of
legal unification within federal systems. Its analysis of “unification” includes the
“harmonization” of law as a lesser degree of likeness. It focuses on the unification
of legal rules, not of actual outcomes in concrete disputes, and it is limited to official
law, excluding non-state rules. Covering 20 federal systems from 6 continents,
it cuts across a wide variety of national federal systems and also includes the
supranational federation of the European Union. It is based on National Reports
written by specialists, information provided by additional lawyers from each of the
systems covered, and supplemented by our own research.

Among the manifold means and methods of legal unification, clearly the most
powerful modes operate top-down. Federal constitutions perform two separate
functions in this regard. First, through directly applicable norms they establish a
common ground for the exercise of all public authority throughout the system.
Second, constitutions allocate jurisdiction within the federation, usually, as we have
found, granting significant lawmaking power to the center. The National Reports
suggest that the exercise of this central lawmaking is the most common, important,
and effective path to legal uniformity. Other means and methods of legal unification
play a distinctly secondary role. Uniform interpretation by central courts is still
fairly important in many systems, especially where the central judiciary has power
not only over federal but also over member unit law. By contrast, unification on

87See Halberstam, supra note 2.

881t took Switzerland more than 60 years to unify its private law (1848-1907/1911) and until the
present, i.e., about 160 years to unify its civil and criminal procedure
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the horizontal level, i.e., through voluntary coordination among the member units’
legislatures, judiciaries, or executives, plays a significant role only in a few systems.
And legal unification through private actors, i.e., via restatements, principles or
similar devices, is an important factor mostly in the United States and the European
Union. Legal education and legal practice both have a system-wide orientation
in virtually all federations (except for the European Union) and should count as
unifying forces as well, although their concrete impact is almost impossible to
measure. Finally, compliance with norms from outside the federation plays a crucial
role only for the members of the European Union; in most other instances, the
various federations’ widespread participation in international unification projects
contributes astoundingly little to infernal legal unification (i.e. among their compo-
nent states) — largely because the areas concerned are typically governed (internally)
by federal law and thus already uniform within the respective countries.

The degree of legal uniformity in federal systems is, on the whole, higher than one
might have expected. In every national federation, the author of the National Report
as well as almost all the additional experts consulted judged their own system to
be, on the whole, more uniform than diverse.®° The European Union stands apart in
this regard; as the only supranational regime, the reporters and other experts judged
the law within the EU to be by and large more diverse than uniform. The degree of
uniformity also differs substantially across subjects. The law of the market as well
as constitutional law are the most uniform; general private, criminal, procedural, and
private international law occupy a middle ground; and administrative law and proce-
dure as well the law governing education, language and culture, are the most diverse.

The primary explanation for the different degrees of uniformity among subject
matters as well as among the various federal systems is likely the different degree to
which lawmaking power is allocated to the center rather than to the member units.
Subject matter areas under central control are much more uniform than those left
to the member states. And in federations with strong central lawmaking power,
uniformity is almost consistently higher than in federations in which legislative
jurisdiction is more widely distributed. In other words, where law can be made at the
center, it usually will be, and if it is, legal uniformity will result. In a sense, this is
only to be expected. At the same time, it should give one pause before embracing too
quickly the argument®® that a federation’s benefits of experimentation and diversity
can be reaped equally by decentralization within a unitary system.

8The only exception is the extremely loose federation of the Kingdom of the Netherlands, which
is atypical in almost all regards and should therefore not distract from the conclusion in the text.
The National Report for the United States describes US-American law as “not uniform. . . [but]
largely harmonized”, meaning that while there are “numerous inconsistencies in the law”, they
are mostly “matters of detail only” (which can, however, “be extremely important in individual
cases”). We consider this evaluation consistent with our general conclusion.

9See, e.g., Malcolm M. Feeley and Edward Rubin, Federalism: Political Identity and Tragic

Compromise (Ann Arbor: University of Michigan Press, 2008); Malcolm M. Feeley and Edward
Rubin, “Federalism: Some Notes on a National Neurosis,” 41 UCLA L. Rev. 903 (1994).
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Yet, it is also clear that factors other than the allocation of legislative jurisdiction
play a significant role as well. Further research is needed, for example, to investigate
the extent to which the overall degree of structural centralization of power in a
federation is related to legal uniformity. In this context, the difference between
presidential and parliamentary systems and the strength of an upper house in the
legislative process may be especially relevant.

One influential factor supported by our data is the importance of the civil law
tradition. Civil law systems are clearly more uniform than common law federations.
The main reasons are probably their more extensive use of central lawmaking power
and the civilian penchant for comprehensive codification.

The make-up of the political party system can also have a significant unifying
effect, e.g., where strong national parties can mute local interests, or a diversifying
impact, e.g., where strong regional parties successfully push for local constituencies.

A retarding factor may be the existence of major ethnic, cultural, linguistic,
religious, economic or other social differences within the population. Where such
differences are “lumpy,” that is, where distinct populations are concentrated in
particular regions, these differences create relevant “cleavages” within a federation
(as in Belgium, Canada, or the United Kingdom) which make legal unification
harder to accomplish (and perhaps also less desirable).

Finally, the age of federations can play a role, although it may easily work in
opposite directions. Where federalism is “integrative” (i.e., the coming together of
previously separate units) legal uniformity typically grows over time, at least in
civil law systems. By contrast, where federalism is “devolutionary” (i.e., the de-
centralization of a previously unitary system), uniformity tends to diminish as time
goes on.

This study and our comparative overview answer some important questions, but
they also raise many others. Much of the information gathered through the National
Reports and from additional local experts needs to be confirmed in light of the
conclusions that we have drawn. More data need to be collected, especially about
aspects the relevance of which became clear only while working on this project.
And several forces that we have identified as potentially influencing the degree,
modalities, and background of legal unification within federal systems, currently lie
beyond our National Reports, and will thus require additional research.
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Appendices

Appendix 1: Methods

Collecting Data About Degrees of Uniformity

We began by asking each national reporter to rate 47 areas of the law in their country
on a scale of uniformity from 1 to 7 by filling out a “scorecard”. We encouraged each
expert to consult others within his or her system to the extent the national reporter
did not feel comfortable answering all the questions on his or her own. The national
reporter’s score is therefore merely one expert’s (or a small coordinated group’s)
subjective judgments of the level of uniformity within that particular system. And
yet, one strength of expert estimates is that they allow us to capture what country
specialists have in mind when they talk and write about legal unification in the
literature.”!

This left us with two reliability concerns. The first was a straightforward concern
about the reliability of our national reporter’s view of his or her system as compared
to what another (independent) expert’s view of that same system might have been.
We sought to address this problem by obtaining at least one additional score for
each system from another expert whom we judged to be as qualified as the national
reporter to assess the level of unification in his or her system across the spectrum
of fields listed on the scorecard. If the second expert answered fewer than 75 %
of the questions asked (or gave a “0” for more than 25 % of the answers), we
eliminated him or her and engaged a third (and, if necessary, fourth) expert. This
ensured that the “surviving” experts were as broadly confident about their perception
of unification across all areas of the law within their own system as was the primary
national reporter.

The second was a concern about comparability across systems, i.e., about
intercoder reliability between the national reporters from different systems. This
latter concern was that one national reporter’s view of what constitutes uniformity
(as a general matter) might be biased as compared to the views of a national reporter
from a different system. Because this latter concern about intercoder reliability
related specifically to the reliability of reporters across systems, we termed this the
problem of intersystemic coding reliability.

We addressed this second concern by also giving the additional experts a separate
set of eight control questions designed to identify a systematic bias in rating
uniformity more generally. Each of these control questions presents a hypothetical
scenario of laws in a hypothetical federation with regard to a particular area of the
law and asks the coder to rate the level of uniformity for the hypothetical federation

91Cf. Kenneth Benoit and Michael Laver, “Estimating Party Policy Positions: Comparing Expert
Surveys and Hand-Coded Content Analysis,” 26 Elect. Stud. 90-107 (2007).
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within that given area of law.”> Each of these questions sought to elicit an answer
that would reveal a different kind of bias. For example, in one scenario we present a
federation in which all but one of twelve constituent jurisdictions have the same law.
In another question, we present a federation in which every constituent jurisdiction
has a speed limit, but the speed limits vary between 55 and 65 mph. The point with
each of these questions was not to look for right or wrong answers, but simply to
ensure intercoder reliability in the sense of checking that each coder took roughly
the same general approach to coding uniformity and disuniformity when presented
with the same scenario.

We disqualified experts whose average score on the control questions was more
than one standard deviation from the average score that all the other additional
experts gave to the control questions. This ensured that the surviving experts were
what we termed “intersystemically reliable,” because they had shown generally to
rate uniformity in a manner roughly similar to the other experts. This helped us
increase the reliability of comparing unification scores across different systems.
Again, where we eliminated one expert as unreliable, we turned to a third and
in some cases even a fourth. For logistical reasons of solicitation and timing,
we occasionally wound up with more than one intersystemically reliable “second
opinion” for a given system.”

In calculating a particular system’s unification score for an individual area of
the law, for sub-scores across several areas of the law, and for the overall average
unification score across all areas of the law, we then took the average of the national
reporter’s and additional (surviving) experts’ scores.

Legislative Centralization Index

The two principal authors of this study separately evaluated legislative centralization
by taking into account (1) the breadth and number of areas assigned to the center
under the text of the constitution, (2) the practical importance of the various fields
(e.g., weighing “commercial law” more heavily than “water rights”), (3) where
we had sufficient information, how grants of federal legislative power have been
interpreted (e.g., the broad interpretation of the commerce clause under the U.S.
Constitution), and 4) whether residual legislative power is assigned to the center

92This practice was developed to correct for instances when respondents use the ordinal response
categories in questions in different ways, which may bias the validity of analyses based on the
resulting data can be biased. Anchoring vignettes is a survey design technique intended to correct
for these problems. See Gary King, Christopher J. L. Murray, Joshua A. Salomon, and Ajay
Tandon, “Enhancing the Validity and Cross-Cultural Comparability of Measurement in Survey
Research,” 97 Am. Polit. Sci. Rev. 567-583 (2003).

93For four systems (Germany, Ttaly, Spain, United Kingdom) we wound up with two intersystemi-
cally reliable scores in addition to the score of the national reporter. For two systems (Canada and
Argentina) we wound up with four intersystemically reliable scores in addition to the score of the
national reporter.
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or the member units. Each of us arrived at a composite score indicating, for each
federation, the concentration of powers at the central level of government on a scale
ranging from 1 (lowest) to 7 (highest). When we compared our individual scores,
we found that we agreed in the overwhelming majority of cases. Where we did not,
our disagreement was small (one point or less), and we arrived at an agreement or
compromise after some discussion.

We did not consider how broadly, forcefully, or successfully the respective
legislative powers at the central or member state level have been or are exercised.
We also ignored both the broader institutional architecture and the social or political
context in which the allocation of primary legislative jurisdiction was embedded.
The legislative centralization index is therefore intended as an index solely of the
formal allocation of legislative jurisdiction in any given federation.
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Appendix 2: National Reporter Questionnaire and Scorecard

UNIFORM LAW AND ITS IMPACT ON NATIONAL LAWS
LIMITS AND POSSIBILITIES
Intermediary Congress of the International
Academy of Comparative Law
Mexico City, 13—15 November 2008
Questionnaire
on

Unification of Laws in Federal Systems

General Reporters
Daniel Halberstam
Mathias Reimann

Introduction

This study investigates the unification of laws in federal systems. We seek to
ascertain the level of legal unification within each system, to understand the
institutional, social, and legal background against which legal unification occurs,
and to explore the means by which unification is achieved and by which diversity is
sustained in each federal system.

The questionnaire consists of six parts. Part I invites you to write a brief overview
of the federal system, in particular as it pertains to the issue of unification. Parts 11—
IV provide a series of broad questions about the distribution of power, means of
unification, and institutional and social background. Most of the questions in Parts
II-1V are divided into specific sub-questions. Please answer all sub-questions to
the extent they are applicable. Part V is a “unification scorecard,” which will ask
you to score the level of uniformity and indicate the various causes and sources
of uniformity and diversity in several specific areas of law. In Part VI, we ask for
a brief essay reflecting your general assessment, conclusion, and/or prognosis on
legal unification in the federal system on which you are reporting.

While some of the questions in Parts II-IV may be answered in a simple
yes/no format, others invite reporters to respond in narrative fashion, to emphasize
the points important in their own legal system. Your answers to these questions
should provide, whenever possible, a historical and evolutionary perspective. Where
appropriate, they should point out whether and how norms, facts, or circumstances
have changed over time in a significant manner. They should also indicate future
trends if such trends are sufficiently discernible.

Given that some of the questions may overlap with others, you should feel free
to make cross-references where appropriate, as long as your answers cover all the
points raised in the specific question to which you are responding. Where there are
no meaningful answers in a given system please say so and briefly explain why.
Of course, each reporter may wish to add information of particular significance in
his or her federal system not covered by the questionnaire.
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Throughout the questionnaire, we use the term “unification” (of law). The reports
(both national and general) should encompass “harmonization” of law as well. For
purposes of this questionnaire, we view unification and harmonization as different
points on a spectrum of “likeness.” In other words, we are interested not only in
“sameness” of law throughout a federation but also in “similarity.”

Finally, we use the phrases “central” government and ‘“component” state or
government to refer to the various levels of government in a federal system. To the
extent that the constitution recognizes and protects other political subdivisions (e.g.
language communities, regional communities, municipalities, or counties), please
explain and please include these in your discussion of component powers whenever
applicable. Note that in the unification scorecard (Part V), we specifically break
out municipal (and other sub-component state) legislation as one potential factor
causing diversity.

Overview

Please provide a very brief historical overview of the federal system and its
development. You might do this in as little as 250 words and no more than 500
words (i.e., about ¥2—1 single-spaced page). Please highlight those factors that you
deem most relevant in your system to the relation between central and component
state power and the degree of uniformity of law.

The Federal Distribution and Exercise of Lawmaking Power

1. Which areas of law are subject to the (legislative) jurisdiction of the central
authority?

(a) Which areas of (legislative) jurisdiction do constitutional text and doctrine
formally allocate to the central government?

(b) Which of these powers are concurrent and which are exclusive?

(c) Briefly name the most important/most frequently used constitutionally spec-
ified sources authorizing central government regulation (e.g., in the United
States, the commerce clause)?

(d) Briefly describe the most important areas of central government regulation
in practice-based terms (e.g., labor law, consumer protection law, environ-
mental law, civil procedure)?

2. Which areas of law remain within the (legislative) jurisdiction of the component
states?

(a) What areas of (legislative) jurisdiction do constitutional text and doctrine
allocate to the component states?

(b) Which of these are exclusively reserved to the states and which are concur-
rent powers?
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(c) Does the exercise of central concurrent power constitutionally prevent the
states from exercising their concurrent power?

(d) In practice, what are the most important areas of exclusive or predominant
component state government regulation (e.g., education, family law, proce-
dure)?

(e) In practice, what are the most important areas (if any) in which central and
component state regulation coexist?

3. Does the constitution allocate residual powers to the central government, the
component states, or (in case of specific residual powers) to both?

4. What is the constitutional principle according to which conflicts (if any) between
central and component state law are resolved (e.g., supremacy of federal law)?

5. Do the municipalities — by virtue of the constitution or otherwise — have
significant lawmaking power and if so, in what areas?

The Means and Methods of Legal Unification

1. To what extent is legal unification or harmonization accomplished by the exercise
of central power (top down)?

(a) via directly applicable constitutional norms? (e.g., the equal protection
clause in the US requires specific features of family law; due process limits
in personam jurisdiction)

(b) via central legislation (or executive or administrative rules)?

(1) creating directly applicable norms

(il) mandating that states pass conforming (implementing) legislation (e.g.,
Rahmengesetze, EC directives)

(ii1) inducing states to regulate by conditioning the allocation of central
money on compliance with central standards

(iv) indirectly forcing states to regulate by threatening to take over the field
in case of state inaction or state action that does not conform to centrally
specified standards

(c) through the judicial creation of uniform norms by central supreme court(s)
or central courts of appeal?

(d) through other centrally controlled means, such as centrally managed coordi-
nation or information exchange among the component states (e.g., Europe’s
“Open Method of Coordination™)?

2. To what extent is legal unification accomplished through formal or informal
voluntary coordination among the component states? (somewhat bottom up,
coordinate model)

(a) by component state legislatures, e.g., through uniform or model laws?
(b) by component state judiciaries, e.g., through the state courts’ consideration
of legislative or judicial practice of sister states?
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(c) by the component state executive branches, e.g., component state governors’
agreements?

3. To what extent is legal unification accomplished, or promoted, by non-state actors
(e.g., in the US: American Law Institute, National Commissions on Uniform
State Laws; in Europe: Principles of European Contract Law (Lando Principles,
etc.))?

(a) through restatements

(b) through uniform or model laws

(c) through standards and practices of industry, trade organizations or other or
private entities?

(d) To what extent do the activities listed in (a)—(c), above, provide input for
unification or harmonization by central action (top down) or by the states
(coordinate)?

4. What is the role of legal education and training in the unification of law?

(a) Do law schools draw students from throughout the federal system?

(b) Does legal education focus on (1) central or system-wide law or (2) compo-
nent state law?

(c) Is testing for bar admission system-wide or by component state?

(d) Is the actual admission to the bar for the entire federal system or by
component state?

(e) Do graduates tend to set up their practice or take jobs anywhere in the
federation?

(f) Are there particular institutions of (primary, graduate or continuing) legal
education and training that play a unifying role (e.g., internships by state
court judges at central courts, national academies or training programs)?

5. To what extent do external factors, such as international law, influence legal
unification?

(a) Does compliance with international legal obligations play a role?

(b) Does international voluntary coordination play a role (e.g., participation
in international unification or harmonization projects, UNCITRAL,
UNIDROIT, Hague Conference on Private International Law, etc.)?

Institutional and Social Background

1. The Judicial Branch

(a) Is there a court at the central level with the power to police whether central
legislation has exceeded the lawmaking powers allocated to the central
government?
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(b) If yes, do(es) the central court(s) regularly and effectively police the
respective constitutional limitations? (Please explain and give examples.)

(c) Is there a court at the central level with power authoritatively to interpret
component state law?

(d) Are there both central and state courts, and if so, are there trial and appellate
courts on both levels?

(e) Are there other mechanisms for resolving differences in legal interpretation
among central and/or component state courts? If yes, please describe their
nature and the extent of their use.

. Relations between the Central and Component State Governments

(a) Does the central government have the power to force component states to
legislate?

(b) Who executes central government law? (the central government itself or the
component states?) If it depends upon the areas involved, please explain.

(c) Are component states or their governments, or other communities, repre-
sented at the central level, and if so, what is their role in the central legislative
process?

(d) How and by whom are component state representatives at the central level
elected or appointed?

(e) Who has the power to tax (what)? The central government, the component
states or both?

(f) Are there general principles governing or prohibiting multiple taxation?

(g) Are there constitutional or legislative rules on revenue sharing among the
component states or between the federation and the component states?

. Other Formal or Informal Institutions for Resolving Intergovernmental Conflicts

Are there other institutions (political, administrative, judicial, hybrid or sui
generis) to help resolve conflicts between component states or between the
central government and component states?

. The Bureaucracy

(a) Is the civil service of the central government separate from the civil services
of the component states?

(b) If there are separate civil service systems, to what extent is there lateral
mobility (or career advancement) between them?

. Social Factors

(a) Are there important racial, ethnic, religious, linguistic or other social cleav-
ages in the federation? If yes, please briefly describe these cleavages.

(b) Are distinct groups evenly or randomly dispersed throughout the federation
or are they concentrated in certain regions, territories, states or other political
subdivisions? If they are concentrated in certain regions, etc., please explain
how this concentration relates to the structure of the federal system.
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(c) Is there significant asymmetry in natural resources, development, wealth,
education or other regards between the component states? If yes, please
explain how this relates to the structure of the federal system.

Unification Scorecard

The following unification scorecard asks you to assess the degree of legal uniformity
across a host of areas on a very basic scale and to indicate the predominant
means/causes of uniformity and diversity.

We have listed various substantive and procedural areas of the law. Please
indicate for each area your assessment of the degree of legal uniformity across the
federal system. You may wish to consult a practitioner or other expert for fields that
lie outside your area of expertise.

Please score the degree of uniformity on a scale of 1-7, whereby:

1 =no or low degree of uniformity
4 = medium degree of uniformity
7 =high degree of uniformity

Note that 1 and 7 are not to be considered ideal points never achieved in practice.
For example, a score of 1 would be compatible with the existence of some legal
similarity, harmonization, or uniformity across a small subset of component states,
as long as there is no or only minimal uniformity across the entire federal system.
Conversely, a score of 7 would be compatible with a situation in which a single,
centrally issued legal rule governs and yet there is some very minimal diversity in
the process of adjudication.

Do not use a score of 4 in cases where you do not know and simply cannot
ascertain the level of uniformity or in situations where a uniformity score, for
whatever reason, is simply not applicable. If you remain unable to determine the
level of uniformity for a given area even after consulting with another practitioner
or expert or the question is simply inapplicable, please mark down a score of 0.

If, in any given area, we have omitted a significant specialized sub-area that
would be scored differently from the general area, please explain and if possible,
provide a score for that area in a separate note which you may attach in an appendix.
(For example, in the area of torts, we have broken out the sub-field of “products
liability;” in the area of criminal law, it might make sense in a particular system to
break out “drug offenses”.)

After scoring the degree of uniformity, please check off the applicable box(es) to
indicate the principal means by which the degree of uniformity is achieved for that
particular area. Please check off more than one box whenever applicable. Please use
an X to mark the box.

Please also check off the applicable box(es) indicating the principal sources or
reasons for diversity for that particular area.

Finally, we invite you to create a brief appendix with any comments you may
have on individual scorecard entries.
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Unification Scorecard
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4. Family

(a) Marriage

(b) Divorce

(¢) Parents and
children
(incl. custody)

(d) Adoption

5. Succession

(a) Wills

(b) Intestate
succession

(c) Trust
arrangements
(or the
equivalent)

B. Commercial
law and
economic
regulation

1. Business
organizations

2. Securities
regulation

3. Antitrust/
competition
law

4. Labor

(a) Collective
bargaining

(b) Employment

5. Negotiable
instruments

6. Intellectual
property

7. Banking

8. Insurance

9. Bankruptcy

2. Criminal
law
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(a) Definition of
crimes
(and defenses)

(b) Sentences

3. PUBLIC LAW

A.
Constitutional

1. Fundamental
rights

2.
Organizational
structure of the
state

B.
Administrative

1. Police

2. Zoning

3. Water

4.
Environmental
law

5. Civil service

6. Education

7. Provision of
social security

8. Welfare

4. TAX

A. Personal
income

B. Corporate

C. Sales/VAT

D. Property

E. Inheritance/
estate
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5. PROCEDURE

A. Civil

B. Criminal

C.
Administrative
D. Private
international
law/conflicts
law

1. Domestic
conflicts law
(within the
federation)

2. International
conflicts law
(involving other
countries)

E. Arbitration

Conclusion

We invite you to write a brief conclusion on the state of unification in your system
more generally, e.g., discussing whether the predominant state of the law is full
unification, mere harmonization, diversity of law with or without mutual recognition
among the component states, and whether there is pressure to change the status quo.
We have in mind an essay of between 250 and 500 words.
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Appendix 3: Supplemental Expert Scorecard and Control
Questions

Unification Scorecard

The following unification scorecard asks you to assess the degree of legal uniformity
across a host of areas on a very basic scale and to indicate the predominant
means/causes of uniformity and diversity.

We have listed various substantive and procedural areas of the law. Please
indicate for each area your assessment of the degree of legal uniformity across the
federal system. You may wish to consult a practitioner or other expert for fields that
lie outside your area of expertise.

Please score the degree of uniformity on the following scale of 1-7:

1 =no or low degree of uniformity
4 = medium degree of uniformity
7 = high degree of uniformity

Note that 1 and 7 are not to be considered ideal points never achieved in practice.
For example, a score of 1 would be compatible with the existence of some legal
similarity, harmonization, or uniformity across a small subset of component states,
as long as there is no or only minimal uniformity across the entire federal system.
Conversely, a score of 7 would be compatible with a situation in which a single,
centrally issued legal rule governs and yet there is some very minimal diversity in
the process of adjudication.

Do not use a score of 4 in cases where you do not know and simply cannot
ascertain the level of uniformity or in situations where a uniformity score, for
whatever reason, is simply not applicable. If you remain unable to determine the
level of uniformity for a given area even after consulting with another practitioner
or expert or the question is simply inapplicable, please mark down a score of 0.

After completing Part A, please score the 8 generic scenarios in Part B.

Thank you very much for your effort and cooperation!
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B. Generic Scorecard

On this page, we ask you to score 8 hypothetical legal scenarios. Please rate the
uniformity of law in each of the following scenarios, using the same scale (1-7) that
you used in the previous part. Each of the Federations in the following scenarios
has 12 component states.

1. In the Federation of A, family law, including divorce, is a matter of component
state law. All component states allow divorce on a no-fault basis (i.e., allowing
divorce on demand), and all component states have the same marital property
regime. In dividing marital property upon divorce, however, about half the
component states penalize a party for marital fault, such as adultery, desertion, or
physical violence against the spouse, while the other states do not consider such
factors. Please rate the uniformity of divorce law: ____

2. In the Federation of B, speed limits are a matter of state law. Four component
states set it at 55 mph, four at 60 mph, and four at 65 mph. Please rate the
uniformity of speed limits: ____

3. In the Federation of C, there is a comprehensive statute (code) governing all
aspects of criminal procedure in both the central and component state courts.
There are differences in the lower courts’ interpretation of various provisions of
this statute, and there is a central supreme court which routinely resolves conflicts
arising among the lower courts. Please rate the uniformity of the law of criminal
procedure: ____

4. In the Federation of D, 11 are common law jurisdictions and thus recognize the
institution of a trust while the twelfth is a civil law jurisdiction and does not. In
that twelfth component state, there can be no division between legal and equitable
title and hence no trust (only a contractual obligation to administer property in
another’s interest). Please rate the uniformity of the law of trust. ____

5. In the Federation of E, the law of commercial contracts is a matter of component
state law and comprehensively codified on the component state level (i.e., each
component state has its own statute comprehensively regulating commercial
contracts). The text of these statutes is virtually identical. They are authoritatively
interpreted by the component state supreme courts, which has created some
differences in interpretation (e.g., states supreme courts draw the line between
permissible liquidated damage clauses and impermissible penalty clauses differ-
ently). Please rate the uniformity of the law of commercial contracts: ___

6. In the Federation of F, the law of succession is exclusively a matter of component
state law. Six component states recognize wills. The other six do not recognize
wills, so that in these states all of a decedent’s property is subject to the rules
of intestate succession fixed by law. Please rate the uniformity of the law of
wills
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7. In the Federation of G, product liability is exclusively state law. About half of
the component states impose strict liability for all defects. The remaining states
impose strict liability only for manufacturing defects (defects affecting single
items in a production line) but require the showing of negligence for design
defects (defects affecting a whole production line) and instruction defects (insuf-
ficient warning). Please rate the uniformity of the law of product liability: ____

8. In the Federation of H, sales/VAT tax is exclusively a matter of component state
law. Six component states impose a sales/VAT tax on all sales. The other six
impose a sales/VAT tax only on luxury goods for personal consumption. (The tax
rate is the same throughout the federation.) Please rate the uniformity of the law
of sales/VAT tax: ____
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Chapter 2
The Argentine Federal Legislative System

Alfredo M. Vitolo

2.1 Overview

This essay analyzes the tensions existing in Argentina as a federal country, between
federal and provincial (state) legislative power. When the Argentine Constitution
was drafted more than a century and a half ago, the only federation then existing
in the world was the United States, and our Founding Fathers looked to it as
a model.! The result, however, was substantially different. Nowadays, and for
different reasons, Argentina has a highly harmonized legal system, although the
harmonization has been mostly obtained at the expense of federalism. Despite the
Constitutional design, most legislation is federally enacted while only minor matters
remain in fact within the powers of the provinces.

Section 2.1 of this essay will deal with the history of Argentina’s federalism,
trying to find a thread running through the development of its constitutional regime.
In Sect. 2.2, T will describe the main features of Argentina’s federalism, while
Sect. 2.3 will be devoted to examining the division between federal, concurrent and
provincial legislative powers, as well as the degree of harmonization existing at the
different levels. Finally, in Sect. 2.4, I will try to reach some conclusions regarding
the particular features of Argentina’s federalism and legal system.

Alfredo M. Vitolo, Professor of Constitutional Law and Human Rights, University of Buenos
Aires, Argentina. Board Member (2009—present), Argentine Association of Comparative Law.

10Our constitution is based on the Constitution of the United States, the sole model of federation
existing in the world (see n. 10 infra).
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2.2 A Brief History of Argentina’s Federalism

There is no doubt that all federal regimes are transactional regimes’: they reflect
a transaction between centrifugal, dispersive forces, which emphasizes government
within small communities, and centripetal, centralizing, ones trying to make those
communities mere administrative divisions subject to central power.> But socio-
logical reality and historical development cause these forces to work differently
in different nations. This consideration was clearly present in the minds of the
Argentine Constitution’s Founding Fathers. While they took the United States
Constitution as their model, they turned this model into an original creation in
its own right.* As Alexis de Tocqueville indicated in Democracy in America: “the
growth of nations presents something analogous to this; they all bear some marks of
their origin. The circumstances that accompanied their birth and contributed to their
development affected the whole term of their being”.’

After obtaining political independence from Spain (1810-1816), the people of
the former Virreynato del Rio de la Plata, located at the southernmost tip of
the Americas, began a 40-year discussion (which on many occasions turned into
military confrontations) about the best possible political structure for the new
country. For the time being, this situation prevented the adoption of a sustainable
constitutional regime. Under Spanish rule, the Virreynato had had a de jure
centralized form of government. Yet, the distances between the different cities
(as well as the distance between Spain and the colonies), and the poor means of
communication created a need for local governments which, during colonial times,
were represented by the institution of the cabildos (town councils), following the
Spanish continental tradition.

In 1776, the Spanish king Carlos III ordered the creation of the Virreynato del
Rio de la Plata by separating its territory from the Virreynato del Peri. The new
viceroyalty (which comprised the territory of today’s Argentina, Uruguay, Paraguay,
the south of Brazil, the south of Bolivia and the north of Chile) was created as a
consequence of the Portuguese menace at the River Plate. For that reason, Buenos

2See James Bryce, The American Commonwealth, Vol. 1, p. 48. Spanish translation by Adolfo
Posada and Adolfo Buylla, Madrid, Spain.

3Jorge Reinaldo Vanossi, Situacion Actual del Federalismo, Depalma, 1964, p. 3. John Jay, “The
Federalist Papers no. 2° shows this tension: “It is well worthy of consideration ... whether it would
conduce more to the interest of the people of America that they should, to all general purposes, be
one nation, under one federal Government, than that they should divide themselves into separate
confederacies, and give to the head of each, the same kind of powers which they are advised to
place in one national Government.”

4See, among others, Dardo Pérez Guilhou, Historia de la originalidad constitucional argentina,
Instituto Argentino de Estudios Constitucionales y Politicos, Mendoza, 1994.

3 Alexis de Tocqueville, Democracy in America, First Part, Chapter II (1835).
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Aires, then a small port city of merchants (and smugglers) located on the western
margin of the river, was made capital in preference to the more important internal
cities of Cérdoba and Chuquisaca (now Bolivia).®

A few years later, the most important reform of the legal structure of Spain’s
American colonies was adopted, when Carlos III enacted the Real Ordenanza de
Intendentes. Under this ordinance, the viceroyalty was divided into eight inten-
dencias (provinces) and four gobernaciones (governorships), each with their local
government with greater power than that held by the previous governors, though
each still subject to the legal authority of the viceroy. This ordinance has been
considered by some historians as the legal starting point of Argentina’s federalism.’

In 1806 and 1807, British attempts to invade Buenos Aires were repelled. These
attempts made viceroy Sobremonte flee inland to Cordoba, leaving Buenos Aires
to its own devices, and creating in its people a strong sense and desire for self-
government. This sense was strengthened by the fact that many of the city’s leaders
were influenced by the ideas of the French and American revolutions, and by the
philosophies and political theories of Montesquieu, Rousseau, and Locke.

When the Spanish government fell under Napoleon’s hands in May of 1810, the
people of Buenos Aires, reflecting the new political ideas of the time regarding the
source of political power, held a general assembly (cabildo abierto) and demanded
the reversion of sovereignty to the people.

On that occasion, however, those in favor of the status quo stressed the point that
the meeting was only a local one, and that the cabildo of Buenos Aires —a local
municipal body — alone could not represent the whole of the Virreynato and depose
the viceroy. In order to solve this problem, an interim Junta was established to
replace the viceroy. In one of its initial actions, this Junta invited the other main
cities of the viceroyalty to send their representatives in order to form the Junta
Grande (Big Junta). In this manner, the federal nature of our national government
was fixed from the very beginning of our nation’s independent life.®

Yet, the discussion at the cabildo abierto of May 22, 1810 was in fact the
beginning of a major struggle between unitarios (those in favor of a centralized
government, based in Buenos Aires) and federales (favoring the federation); this
conflict dominated the first half of the nineteenth century and led to petty civil wars
and anarchy. During that era, two constitutional initiatives, one in 1819, and the
other in 1826, led essentially by the Buenos Aires elites, tried unsuccessfully to
organize the national government as a centralized and unified regime. In between

SFor a more complete description on the rise of Buenos Aires, see generally, David Rock,
Argentina, 1516—1987, University of California Press, 1987, chapter II.

7See, for example, Marfa Laura Sanmartino de Dromi, La Real Ordenanza de Intendencias de
Carlos Ill y el origen del federalismo argentino, Universidad Complutense de Madrid, 1989.

8 As indicated by Juan Bautista Alberdi, the most influential constitutional scholar of the time and a
key influence in the drafting of the Constitution (although he did not form part of the Constitutional
Convention): “The May Revolution. .. created a state of things that over the course of the years
has acquired legitimacy: it created the provincial regime” (Juan Bautista Alberdi, Bases y puntos de
partida para la organizacion politica de la Repiiblica Argentina, El Ateneo, Madrid, 1913, p. 158).
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those two failed attempts, the fall of the national government (Directoriate) in 1820
marked the beginning of a 30-year period without any national government. While
some scholars considered this an anarchical period, others saw it as a period for the
consolidation of the local (provincial) political structures, which years later would
give birth to the Constitution.”

The final triumph of the federales in 1852 led to the adoption of the 1853—1860
Constitution,'? modeled along the lines of the US Constitution, the “sole federative
model [then] existing in the world”, in the words of José B. Gorostiaga, one of
the Founding Fathers and a key drafter of the Constitution.!! This Constitution,
which, though amended several times (most recently in 1994) remains in force,
specifically provides that “the Argentine Nation adopts the federal, representative

and republican form of government”.!?

2.3 The Main Features of Argentina’s Federalism

Despite being drafted along the lines of the US constitutional model, Argentine
federalism has its own unique features. As Juan Bautista Alberdi explained, the
differences between the two countries were substantial: “. .. Different from what
has happened in the North American [British] colonies, throughout its colonial
history, the Argentine Republic has formed a single people, a sole and big
consolidated state, a unitary colony... forbidding us to consider the Argentine
Republic as something different than a single state, although federal and composed
by many provinces, each with their own sovereignty and limited and subordinated
liberties™.!?

The Constitution acknowledges the prior existence of the member states
(provinces), even indicating that the constitutional convention delegates which
adopted the Constitution as representatives of the people of the Argentine Nation,

did so, “by will and election of the provinces comprising the same”,'* and allows

°Jorge Reinaldo Vanossi, indicates that “the reference included in the Preamble [to the Consti-
tution] to the will of the provinces as the key factor in the establishment of the Constitutional
Convention, serves no other purpose than recognizing the role played by the provinces in the entire
process leading to it” (Jorge R. Vanossi, Situacion Actual del Federalismo, Depalma, 1964, p. 22).

10While the Constitution was enacted in 1853, the largest province, Buenos Aires, did not
participate in the Constitutional Convention, and de facto seceded from the federation, even
enacting its own constitution in 1854, where it declares its sovereignty. When in 1859, it rejoined
the federation, the 1853 federal constitution was subject to a broad reform the following year,
giving rise to what is now known as the “1853/1860 Constitution”.

""Emilio Ravignani, Asambleas Constituyentes Argentinas, Instituto de Investigaciones Histdricas
de la Facultad de Filosofia y Letras de la Universidad de Buenos Aires, vol. 1V, p. 468.

12Constitucién de la Nacién Argentina, hereinafter Arg. Const., Sec. 1.
3Juan B. Alberdi, cit., p. 88.
14Arg. Const. Preamble. See also n. 8, supra.
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Congress to admit new provinces to the national territory! (a process which ended
in 1984 with the creation of the province of Tierra del Fuego, a former national
territory).

The Constitution guarantees the provinces the free enjoyment of their own
provincial institutions without interference of the federal government,'® requiring
solely that each member state enact its own constitution under the republican repre-
sentative form of government, that it guarantee at least those rights and guarantees
recognized by the federal Constitution, and that it secure the administration of
justice, the municipal regime and the primary education of its people.!” Under this
clause, the whole federal Bill of Rights (the first part of the Constitution, entitled
“Declaraciones, Derechos y Garantias” (‘“Declarations, Rights and Guarantees”)
acts essentially as a minimum standard for provincial regulation as it is directly
enforceable against the provinces. Yet, these federal standards do not mean, as
Joaquin V. Gonzélez explained, a requirement that the local constitutions be “an
identical, word-for-word copy or an almost exact and equal copy of the national
one. For the provincial constitution is the code that condenses, organizes and gives
imperative force to the whole natural law that the local community has to govern
itself, to all the inherent original sovereignty, which [sovereignty] has only been
delegated [to the central government] for the ample and broad purpose of founding
the Nation. Therefore, within the legal mold of the codes of rights and powers of
a [provincial constitution,] there may be the broadest variety that can be found in
the diversity of the physical, social, and historical characteristics of each region
or province, or in their particular wishes or collective abilities”.'® As indicated by
one of the current Supreme Court justices, “federalism involves the recognition and
respect towards the identity of each province, which constitutes a source of vitality
for the republic since it allows a plurality of experiments and the provincial search
of their own ways to design, maintain and perfect the local republican systems”. !’

Nonetheless, the Constitution of 1853 included some unique features which
placed strong limitations on provincial autonomy and federalism. Among other
restrictions, it specifically required that the provincial constitutions be subject to
prior approval by the federal Congress, and it subjected local governors to federal
impeachment, among other restrictive clauses. The 1860 amendment, however,

15Arg. Const. Sec. 13.

16Arg. Const., Sec. 122. As indicated by the Supreme Court in one of its early cases: “the Federal
Constitution of the Republic was adopted for its governing as a Nation and not for the individual
government of the Provinces, which according to Sec. 105 (now 122) have the right to be ruled
by their own institutions . .. meaning that they preserve absolute sovereignty in all those matters
relating to the non delegated powers” (D. Luis Resoagli v. Prov. de Corrientes s/cobro de pesos,
FALLOS 7-373 (1869)).

17Arg. Const., Secs. 5, and 123.
8Joaquin V. Gonzélez, Manual de la Constitucion Argentina, pp. 648—649.

Y partido Justicialista de la Provincia de Santa Fe v. Provincia de Santa Fe s/accién declarativa,
Carlos S. Fayt, concurring opinion. FALLOS, 317:1195 (1994).
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enacted when the province of Buenos Aires rejoined the federation,” eliminated
most of these limitations, including the two features just mentioned, with the idea
to bring the Argentine Constitution more in line with its American model and to
improve federalism. As the Report prepared by the Examining Commission of the
Federal Constitution indicated, the reason for the elimination “rested in the respect
to the fundamental principle of provincial sovereignty in all matters that do not
harm the Nation. As stated before, each province shall have the right to use that
sovereignty to its own limits, giving itself those laws it considers most convenient
to its own happiness, for which it is not for Congress to legislate in the name of
a Province, substituting the representation of that sovereignty, since that action
undermines the fundamental principles of the federative association according to
which the political personality of the people cannot be eliminated”.>' As we shall
see, however, some other limitations on federalism remained.

2.4 Legislative Powers

Being a federal country formed by 23 provinces and 1 autonomous city (the city
of Buenos Aires), in Argentina legislative power is shared between the federal
Congress and the provincial legislatures. Section 121 of the federal Constitution
states that ‘“Provinces retain for themselves all powers not delegated by this
Constitution to the federal Government”. Residual legislative power thus lies with
the provinces. Therefore, the federal congressional power is theoretically limited,
since Congress can only pass laws on matters either expressly or implicitly allowed
by the federal Constitution.

2.4.1 Substantive Law

Notwithstanding this basic allocation of power, the power of the federal Congress
to enact legislation is broad, since the Constitution grants Congress the power not
only to enact federal law with regard to certain limited, subjects (customs, interstate
matters — including interstate commerce—, foreign affairs — including approving
treaties—, immigration and citizenship, trademarks, patents, etc.) and all required
laws to accommodate the federal interest in federal areas within each province (such
as national parks, military installations, etc.), the respective laws being enforced
by the federal courts; but also gives legislative power over all substantive law to
the federation (civil, criminal, commercial, labor and mining), a major departure
from the US model. This substantive law, although federally enacted, is applied and
enforced by local (provincial) authorities.

20See note 9.
2'Emilio S. Ravignani, Asambleas Constituyentes . . ., vol. TV, pp. 773.
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The reason for this departure — which was the subject of a vigorous debate in the
1853 Constitutional Convention — lies in the history of our country and, to a certain
extent, in the political battles of the time. As to the first reason, the system reflects
the already mentioned Spanish tradition where, contrary to the US development,
the whole Virreynato was subject to a single set of laws (other than petty municipal
matters entrusted to the local cabildos).”* As to the underlying political reasons,
although the Constitution was the result of the triumph of the federales (those
in favor of the federation), the supporters of a centralized form of government
remained strong. At the Constitutional Convention, the fear of a return to periods
of anarchy as a consequence of multiple legislation on the same matters, and a lack
of trust of the competence of the provincial legislatures to enact complex laws (both
as a political and a technical matter),?® decided the final outcome.

At the Constitutional Convention, Gorostiaga, the main drafter of the Consti-
tution, replied to the objections raised by Zavalia, who considered that granting
Congress the power to enact substantive law would imply the plain destruction
of federalism, arguing that “if each province is left with this power, the country’s
laws would become a great maze from which unconceivable ills will result”.>* Juan
Bautista Alberdi concurred with this position: “a country with as many civil or
criminal codes as provinces, will neither be a federal or centralized state, it would
be chaotic”.?

In this sense, Section 75 of the Constitution, which describes the powers of
Congress, is a broad grant of federal legislative power, with subsection 12 being
the main source of central government regulation. In its current wording, this
clause provides: “Congress is empowered ... § 12. To enact the Civil, Commercial,
Criminal, Mining, Labor and Social Security Codes, in unified or separate bodies,
provided that such codes do not alter local jurisdictions; and their enforcement
shall correspond to the federal or provincial courts depending on the respective
jurisdictions for persons or things; and particularly, to enact general laws of
naturalization and nationality for the whole nation, based on the principle of
nationality by birth or by option for the benefit of Argentina; as well as laws on
bankruptcy, counterfeiting of currency and public documents of the State, and those
laws that may be required to establish trial by jury”.

In addition, Subsection 32 of the same Section 75 increases such powers, by seal-
ing any gaps that might exist in congressional power: “Congress is empowered . . .
§ 32. To make all appropriate laws and rules to put into effect the aforementioned
powers, and all other powers granted by this Constitution to the Government of the
Argentine Nation”.

22For a detailed analysis, see Clodomiro Zavalia, Derecho Federal, Tercera Edicién, Compaiiia
Argentina de Editores, Buenos Aires, 1941, Chap. 1.

2See José Manuel Estrada, Curso de Derecho Constitucional, 2da. Edicién, Tomo III, ECYLA,
1927, p. 25.

2#Emilio Ravignani, Asambleas constituyentes . . ., Vol. IV, p. 528.

ZSJuan Bautista Alberdi, Elementos de Derecho Piiblico Provincial Argentino, 1ra. Parte, Cap. 1,
§1, El Ateneo, Madrid, 1913, p. 285. See also Joaquin V. Gonzilez, cit., p. 487.
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Therefore, according to the Constitution, all civil (contracts, torts, property,
obligations, family law and estates), criminal, commercial, mining as well as
labor and social security laws are enacted by the federal Congress, although, as
mentioned, their enforcement is entrusted to the provincial authorities, and any cases
involving such matters are litigated before provincial judges.?

As a consequence of this broad delegation of authority, the provinces are
expressly forbidden to enact legislation on these matters.?’ In this sense, the federal
Supreme Court has interpreted the constitutional grant of authority in a manner
highly deferential to the federal power, indicating that ““all laws providing for the
private relations of the inhabitants of the Republic ... are within the power to enact
the fundamental codes that the Constitution grants exclusively to Congress”,?® and
that “our decisions have reiterated that this power is exclusive . .. [, therefore], its
exercise cannot be shared by the provincial autonomies, who may only consider the
advantages or disadvantages of the [congressionally enacted] institutions, leaving
them subsistent or promoting their reform”.* Only if Congress fails to enact those
codes, or in subjects not covered by them, do the provinces retain their lawmaking
power as regards such matters.

2.4.2 Exclusive Provincial Legislative Power

The provinces may, therefore, enact laws only on subjects other than those delegated
to Congress by the Constitution This includes all matters pertaining to the structure
of their respective provincial governments, police and municipal matters, as well
as the power to lay and collect direct taxes (most of which, however, through the
usage of uniform laws, has been delegated to the federal government), as well
as on concurrent matters (see infra. Sect. 2.4.3). Defining the areas of provincial
authority is not easy, given the broad federal grant. However, as one prominent and
oft-cited scholar on federalism has indicated, that provincial power extends to all
matters required for “the satisfaction of the needs required by the civil government
of each province, having as their limits the inherent competences of the central
government for the direction of the foreign relations and the satisfaction of the

general requirements of the Nation”.*

2(’Arg. Const., Sec. 75 § 12.

27 Arg. Const., Secs. 121 and 126.

28Rossi y Roca, FALLOS, 147:29 (1926). Id. Juan F. Shary, FALLOS, 103:373 (1905); Etcheverry
¢/Pcia. De Mendoza, FALLOS, 133:161 (1920), among others.

2 Arizu, FALLOS, 156:20 (1929), En igual sentido: Manuel de la Orden c/Ingenio San Isidro S.R.L.,
FALLOS, 235:304 (1956).

30 Arturo N. Bas, El derecho federal argentino. Nacion y provincias, t. 1, Ed. Abeledo-Perrot, 1927,
p. 70.
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2.4.3 Concurrent Powers

The Constitution expressly maintains certain delegated matters as concurrent
powers of both the federal government and the provinces. This includes matters
concerning human and economic development; the protection of natural resources
and of the environment; education, recognition and protection of native communi-
ties, as well as the laying and collection of indirect taxes; the promotion of new
industries; and the development of means of transportation.’! In all these matters,
however, federal law wins over local law in the event of conflict.

The Supremacy Clause, Section 31 of the Argentine Constitution, which is
worded almost identical to Article VI, Paragraph 2 of the US Constitution, is clear
in stating the supremacy of federal law: “This Constitution, the laws of the Nation
enacted by Congress in pursuance thereof, and treaties with foreign powers, shall be
the supreme law of the Nation; and the authorities of each province shall be bound
thereby, notwithstanding any provision to the contrary included in the provincial
laws or constitutions . ..”.

In practice, in most areas of concurrent powers, the federal Congress enacts
the framework rules, while the provinces complete the details with their local
legislation. This authority has been strengthened by the 1994 amendment to the
Constitution. Section 41 of the Constitution for example, requires Congress to
“regulate the minimum [environmental] protection standards, and [require] the
provinces [to enact] those rules necessary to reinforce them, without altering
their local jurisdictions”. In the same sense, Section 75, §19, empowers Congress
“to enact organization and framework laws (“leyes de organizacion y de bases™)
referring to education, consolidating national unity and respecting provincial and
local characteristics”.

2.4.4 Federal Establishments

Another area of potential conflict between national and provincial legislative
power is the enactment of legislation to be applied in those geographic areas
which, although within the territory of a Province, are used for federal purposes.
In this matter, the original Section 75 §27 of the Constitution, modeled along
Section 1, Subs. 8, §17 of the US Constitution, empowered Congress “to exercise
exclusive legislation over ... those places acquired by purchase or cession in any
of the provinces, for the purpose of establishing fortresses, arsenals, magazines or
other establishments of national service”. The federal government considered that,
according to the plain reading of the clause, those territories were in fact federalized
so that all provincial power over them were excluded.

31Arg. Const., Sec. 75 §18 and 19.
2Joaquin V. Gonzilez, Manual . . ., cit., p. 493.
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The provinces, however, never accepted this interpretation and attempted in
numerous instances to exercise police and taxation power over these territories,
which the provinces continued to consider to be provincial. The Supreme Court
was then required to specify the scope of the constitutional clause. It indicated
that “exclusive legislation by the federal Congress in those areas acquired in the
provinces for establishments of national service is that which concerns the fulfill-
ment of the purpose of the [federal] establishment; and provincial legislative and
administrative powers in the area are not excluded, except as they interfere, directly
or indirectly, with the fulfillment of the federal aim”.33 The Court considered that the
national purpose of the establishment cannot “damage the constitutional foundations
of provincial autonomy, which would happen if the acquisition of the property
would transfer to the new owner, if that is the Nation, the political power over the
same”.>*

The discussion was finally settled by the 1994 constitutional amendment, which
amended the clause (now Section 75 §30) deleting the “exclusivity” provision, and
clarifying its scope. The clause now reads, along the lines of case law precedents:
“Congress shall have the power... to enact the legislation necessary for the
achievement of the specific ends of premises of national interest in the territory
of the Republic. Provincial and municipal authorities shall hold power to levy taxes
and power of police over these premises, insofar as they do not interfere with the
achievement of those ends”.

2.4.5 Uniform Laws — Taxation

In addition, Congress has found other mechanisms to increase its lawmaking power
at the expense of the provinces. The constant usage, since the mid-1930s, of
“Uniform Laws” (leyes convenio), to be approved and adopted by the provinces,
and the already mentioned precedence that federal law has over provincial law
in concurrent matters (education, environmental, development, etc.), have greatly
diminished the role of local legislatures.

Under these schemes, some provincial legislatures have entered into harmoniza-
tion agreements with the federal government. These agreements were then put for
other provinces to join (e.g. the Inter-Tribunal Communications Act, Law 22,172).
In addition, the federal Constitution encourages the provinces to enter into inter-
provincial treaties for purposes of their economic and social development.® Still,
most of the harmonization process is federally-driven, especially as regards the
imposition and collection of taxes.

3Marconneti, Boglione y Cia., FALLOS 154:312 (1929); Frigorifico Armour, FALLOS 155:104
(1929); Cardillo ¢/S.A. Marconetti Ltda., FALLOS 240:311 (1958).

3 Cardillo, cit.
3 Arg. Const., Sec. 125.
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Congressional legislation usually “invites” the provinces to adhere to national
standards. While such adherence is voluntary in theory, the political pressure from
the central government is high, and the provinces usually either follow the national
directive or suffer the consequences of not receiving federal funds.

In this context, the federal government is allowed to grant subsidies and other
financial aids to those provinces whose own funds are insufficient. This mechanism
has been customarily used by different administrations to align the provinces with
the federal government’s aims.

In addition, the Constitution, after the 1994 amendment, expressly allowed the
federal creation and collection of certain taxes, as a concurrent power with the
provinces a matter which had formerly been within the exclusive realm of the
provinces (but a matter which the provinces had long ago surrendered). The new
clause requires that these taxes should be shared between the federal government
and the provinces by means of an agreed sharing regime (coparticipacion), and
that the transfer of funds to the provinces be automatic.*® The underlying rationale
for this mechanism was that it would help to reduce the development gap between
rich and poor provinces, creating what has been called “concerted federalism”
(federalismo de concertacion).®” Yet, even though almost twenty years have passed
since the constitutional amendment was enacted, no sustainable agreement as
regards the sharing of the funds has yet been reached. As a result, the system still
operates under a rule established by the military government back in the 1970s, a
time when federalism was de facto suspended.

This sharing regime has essentially proven a failure since the federal government
maintains the highest portion of such funds, and the richest provinces are reluctant to
reduce their share, arguing that they receive the highest portion of internal migration
(roughly 40 % of the country’s total population live in the Province of Buenos Aires
alone — which does not even include the city of Buenos Aires).

A specific body, the Comision Federal de Impuestos (Federal Tax Commission)
formed by representatives of the federal and provincial governments, is entrusted
with the task of overseeing the system and of resolving conflicts that may appear
between local and federal claims to shared taxes. This body acts as a main source of
harmonization as regards tax legislation at all levels.

2.4.6 Municipal Legislation

The Constitution, in its 1853/1860 wording, required the provinces and their
constitutions to ensure the municipal regime.*® That, however, was the beginning of
a long discussion as to whether the municipalities were true autonomous bodies or

36 Arg. Const. Sec. 75 §2.
3TPedro J. Frias, Introduccion al derecho publico provincial, 1980, p. 217.
38 Arg. Const., Sec 5.
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mere decentralized agencies of the provincial governments. The 1994 constitutional
amendment, following the trend started by the Supreme Court in the Rivademar
case,”” added to the constitutional older provision the requirement that the munici-
palities be autonomous vis-a-vis the provincial (state) government.*’ Based on that,
each municipality within the provinces is entitled to enact its own municipal charter,
determine its own form of government (within the representative republican model),
elect its own officers, enact local regulations and collect local taxes (generally,
permits, sewage, lighting, and other local utilities’ fees). Despite the autonomy
granted by the federal constitution to provincial municipalities, it is important to
note that municipal legislation is pretty similar throughout the country, although no
specific harmonization rules exist.*! In addition, since not all provinces have yet
completed the system reform required by the 1994 constitutional amendment, in
many provinces a unique and unified municipal system exists (e.g., in the province
of Buenos Aires). Finally, big municipalities within the greater Buenos Aires area,
whose low income population exceeds that of many small provinces, are also usually
hostages to political pressures from the federal government: either they agree with
national directives (sometimes contrary to the political orientation of the provincial
government) or they find themselves excluded from large grants of federal funds.
This system allows the local officers to stay in power, and it de facto contributes to
legal harmonization.

Another source of legal harmonization is that it has been customary for provincial
governments to enter into agreements with sister provinces of their same region on
common matters — practice that is encouraged by the Constitution after the 1994
amendment.*? In this context, the provinces have established a number of inter-
provincial agencies to help them in reaching common grounds vis-a-vis the federal
government (for example, the Consejo Federal de Inversiones — Federal Investment
Council).

2.4.7 Regionalization

One of the key aims proclaimed by the 1994 constitutional amendment was
to improve federalism. In order to improve the situation of the provinces, the
Constitution expressly authorized them to create regions for their social and
economic development.** This new feature of the Argentine Constitution will help
the provinces to adopt harmonized policies and legislation to solve their common
needs. It is therefore a key instrument towards harmonization of the law in the
country.

3IFALLOS 312:326 (1989).

“0Arg. Const., Sec. 123.

41See, Marfa Gabriela Abalos, Autonomia Municipal: ;Realidad o utopia?, Mendoza, 2007.
42 Arg. Const., Secs 124 and 125.

43 Arg. Const., Sec. 124.
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2.4.8 Case Law as a Source of Harmonization — Court
Reports — Legal Education and Admission to the Bar

The legislative system in Argentina must be considered highly harmonized because,
as mentioned above*, all substantive legislation is federally enacted (though locally
applied), and for the other reasons explained in this essay.

Still, as also mentioned, according to the federal Constitution, the judicial
jurisdiction over federally-enacted substantive law remains with the provinces (save
for those limited cases of federal in personam jurisdiction).*> Thus, each province
enacts its own procedural rules and sets up its own provincial courts whose decisions
are final and not appealable to the federal courts, save for special situations in which
the supremacy of the Constitution or of federal law is at stake. To the extent that
the provinces are autonomous bodies, there is no court with the power to unify
the interpretation given by provincial judges of substantive federally-enacted law
(unlike the situation, e.g., in France with the Cour de Cassation). Even in those
limited cases where a provincial high court decision involving substantive law can
be taken to the Supreme Court by means of a special discretionary proceeding
(Recurso Extraordinario), the Supreme Court does not have the power to extend its
ruling beyond the particular case at hand since there is no constitutionally-mandated
stare decisis principle.

Yet, although the absence of a final authority regarding the interpretation of
(federal) substantive law may lead to substantially different legal constructions, this
has not occurred. Many factors have contributed to maintaining a highly harmonized
system.

To begin with, until very recently, law reviews and case reports (managed by
private commercial companies were focused mainly on cases from the main juris-
dictions (essentially the city of Buenos Aires) even though they had a nationwide
circulation. Therefore, lawyers and judges in the provinces have as their main source
of reference the same set of cases. This is also the case with law treatises and other
reference materials.

In addition, courts at all levels are increasingly trying to interact, searching for
common grounds to resolve cases. In 1994, provincial supreme courts established
a body called JUFEJUS, the Junta Federal de Cortes y Superiores Tribunales de
Justicia, which unites all members of the highest judicial bodies in each province.
Its aims are, among others, to foster the independence of the judiciary and to
contribute to the training of provincial judges and magistrates. Since 2006, on
the initiative of the Supreme Court, an annual judicial conference has been held
which involves both provincial and federal judges. These bodies actually help
judges to share their experience and to reach common grounds, thus serving as
a major source of harmonization of judicial practice and interpretation. We must

4See Sec. 2.4.1 supra
4 Arg. Const. Sec. 75 §12.
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also mention that, at the request of the Second National Judicial Conference, the
Supreme Court established an internet portal, the Centro de Informacion Judicial
(Judicial Information Center, www.cij.gov.ar), to act as a resource-sharing tool for
judges of all jurisdictions. Finally, there are other internet sites both official and
private, which provide access to judicial decisions and academic publications.

While the influence of non-state actors in the harmonization process is limited,
one major source is legal education. Most law schools in the country are federally
accredited, which means that they follow national standards and that their degrees
are recognized countrywide. While the law school curricula in the provinces (even
in national universities) include courses on “provincial laws and institutions”, most
of their curricula are heavily loaded with courses on substantive (uniform) law and
on federal laws and regulations. Additionally, provincial law schools do not attract
as many students as the national ones (Buenos Aires and Cérdoba being the most
important), which draw their pool of students from throughout the country.

Law degrees allow law school graduates to practice law in the whole country
without having to pass any additional exam or admission test. The only requirement
for admission to legal practice is the (formal) registration before the local (provin-
cial) bar. Thus graduates can set up their practices anywhere within the country,
which has also helped the creation of a unified view of the law.

Local bar and lawyers’ associations throughout the country usually organize
continuing legal education courses, and such courses or seminars rarely relate to
local laws and practices. Their pool of professors and instructors is generally drawn
from bar associations of large cities. While the courses are not mandatory, they
contribute to form a common vision of the law countrywide.

2.4.9 International and Community Law

The influence of international law and community law (Mercosur) on the practice
of law in the provinces is limited, essentially due to lack of knowledge and training
of local judges and practitioners.

The 1994 constitutional amendment, however, has granted international law a key
position in the Argentine hierarchy of rules. The 1853 Constitution, with a wording
similar to the US Constitution, established that international treaties, together with
the Constitution and federal laws were the “supreme law of the land”, taking
precedence over provincial laws.*® Still, the possibility that a local court had to deal
with a matter involving an international treaty was very limited. This situation has
recently changed due to the proliferation of Human Rights’ treaties which establish
obligations of countries as regards all people within their jurisdiction and which

4 Arg. Const. Sec. 31.
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require federal countries “to adopt appropriate provisions for the fulfillment” of the
obligations by the constituent units of the federation.*’

Endorsing a 1992 Supreme Court decision*® holding that international treaties
have precedence over internal legislation, the constitutional amendment of 1994
ratified this principle and even gave “constitutional hierarchy™*’ to a series of
enumerated international documents. All these treaties are self-executing and thus
constitute binding domestic law, enforceable in both federal and state courts. The
same is true for the rules enacted by the Mercosur and other international bodies,
which the Argentine Constitution also grants precedence over federal and state
laws.”® Moreover, recent Supreme Court’s decisions have required that judges take
international laws and international rulings (such as those of the Inter-American
Court of Human Rights) into consideration. In their exercise of judicial review,
judges should thus subject internal laws and regulations to scrutiny under interna-
tional conventions; this entails the power to declare such laws “unconventional”.>!

This situation is surely a major step towards legal harmonization, not only at the
national, but also at the international level.

2.5 Conclusion

The analysis shows why the constitutional design of Argentina can — and has been —
defined as a “Unified Federation” (Unidad Federativa): although the underlying
regime is a federal system, the Constitution allocates numerous and crucial powers
to the central (federal) government. In reality, the federation has shifted to a highly
centralized government. The main reasons for that development are the limited
practice of democratic government (during most of the period 1930-1983, the
country was under military rule which mostly disregarded provincial autonomy),
and the recurrent economic crises, which have made the provinces highly dependent
on federal funds., Recent trends, however, which have started with the constitutional
amendment of 1994, can bring new strength to federalism, at least in the form
originally envisaged by our Founding Fathers. Harmonization of laws at both the
national and international levels is an important goal, but it should not be pursued
at the expense of the autonomy of the constituent entities of the country or the
sovereignty of nations.

47See, for example, American Convention on Human Rights, Sec. 28§2.
8 Ekmekdjidn c. Sofovich, FALLOS 315:1492 (1992).

49 Arg. Const., Sec. 75 §22.

30Arg. Const. Sec. 75 §24.

S1Mazzeo, FALLOS 330:3248 (2007).



Chapter 3
The Australian Federation: A Story
of the Centralization of Power

Cheryl Saunders and Michelle Foster

3.1 Overview

The Australian federation comprises a national or Commonwealth government and
six States. Australia also has three self-governing territories and several dependent
territories. The self-governing territories are often treated in the same way as the
States for practical purposes but they do not have the same measure of constitutional
autonomy as the States and will not be dealt with further in this chapter. The
Commonwealth Constitution enumerates 40 legislative powers that are assigned to
the Commonwealth, primarily in section 51. One, in section 51(xxxix), authorizes
legislation “incidental to the exercise of any power vested by this Constitution . . .in
the Government,” thus also bringing the executive power into play. Unless a
Commonwealth power is exclusive, expressly or by necessary implication,' the
States retain concurrent power in these areas. In the event of inconsistency between
Commonwealth and State law, the former prevails, under section 109 of the
Constitution.

The High Court of Australia sits at the apex of the Australian judiciary as the
final appellate court in both federal and State jurisdiction. The Court also interprets
and applies the Commonwealth Constitution, both in its original jurisdiction and
on appeal from other courts. The High Court’s interpretative method has changed
significantly over time, with implications for the federal division of power. For two
decades from the time of federation in 1901, two interpretative techniques tended
to favour State over Commonwealth power. The doctrine of implied immunity of

! Australian Constitution, ss 52, 90, 114.
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instrumentalities proceeded on the assumption that the Commonwealth and States
generally were immune from each other’s laws.? In resolving ambiguities in the
meaning and scope of Commonwealth powers, the doctrine of reserved State powers
drew on an assumption that the Constitution reserved to the States all powers not
expressly conferred on the Commonwealth.?

The Engineers’ Case* marked the end of this phase of judicial federalism. The
High Court overturned previous authority and held that the Constitution should
be interpreted literally, without preconceived notions about federalism or reserved
State powers. In conjunction with an interpretive principle associated with Justice
O’Connor in Jumbunna,® that the words of a Constitution should be interpreted
broadly, this literal and generous approach to constitutional interpretation has pro-
duced a progressive expansion of Commonwealth legislative power. The High Court
now gives full effect to the literal terms of the enumerated heads of Commonwealth
power. Attempts to limit their scope in the interests of federal “balance” typically
are rejected — with rhetorical flourish — as invoking the discredited reserved powers
doctrine.®

Despite this prevalent trend, conceptions of federalism retain some influence
at the margin. Although the Engineers’ Case repudiated reliance on implications
drawn from federalism, by 1947 earlier hints’ that there might after all be implied
limitations on Commonwealth powers crystallized. In Melbourne Corporation.® the
Court held that the Commonwealth cannot use its power to discriminate against
a State or States or to threaten the continued existence of the States or their
capacity to function. The principle has occasionally been applied to invalidate
Commonwealth law, most recently in 2009.° Federalism also has played a role in
two recent, significant decisions concerning the scope of the executive power in
section 61.'° It now is clear that the inherent executive power of the government

2The most cited case for this is D’Emden v Pedder (1904) 1 CLR 91.

3See, e.g., R. v. Barger (1908) 6 CLR 41; Huddart Parker & Co Pty Ltd v. Moorehead (1909) 8
CLR 330.

4 Amalgamated Society of Engineers v. Adelaide Steamship Co Ltd (1920) 28 CLR 129 (‘Engineers’
Case’).

S Jumbunna Coal Mine NL v. Victorian Coal Miners’ Association (1908) 6 CLR 309.

%See, e.g., Commonwealth v. Tasmania (1983) 158 CLR 1. The most recent example of the High
Court’s categorical rejection of federalism arguments as a potential restriction on Commonwealth
power is the “Workchoices’ decision: see NSW v. the Commonwealth (2006) 229 CLR 1.

"West v. Commissioner of Taxation (NSW) (1937) 56 CLR 657; Federal Commissioner of Taxation
v. Official Liquidator of EO Farley Ltd (1940) 63 CLR 278.

8 Melbourne Corporation v. Commonwealth (1947) 74 CLR 31.

®Queensland Electricity Commission v. Commonwealth (1985) 159 CLR 192; Re Australian
Education Union; Ex parte Victoria (1995) 184 CLR 188; Victoria v. Commonwealth (1996) 187
CLR 416 (‘Industrial Relations Act Case’); Austin v. Commonwealth (2003) 215 CLR 185; Clarke
v Commissioner of Taxation (2009) 240 CLR 272.

0pape v Federal Commissioner of Taxation (2009) 238 CLR 1; Williams v Commonwealth [2012]
HCA 23; (2012) 288 ALR 410.
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to act without authorization from Parliament is limited by considerations drawn
from both federalism and representative democracy. In the more recent of these
cases, the Court relied in part on considerations of federalism in finding that the
Commonwealth required legislative authority to enter into at least some contracts
and expenditure programs. Any such legislation must, of course, be supported by a
source of federal legislative power.

3.2 The Federal Distribution and Exercise
of Lawmaking Power

3.2.1 Central Legislative Jurisdiction

Section 51 of the Australian Constitution confers the following, largely concurrent
powers on the Commonwealth:

* (i) trade and commerce with other countries, and among the States

e (ii) taxation

e (iii) bounties

* (iv) borrowing money on the public credit of the Commonwealth

* (v) postal, telegraphic, telephonic and other like services, including telecommu-
nications

e (vi) defence

* (vii) lighthouses

* (viii) astronomy and meteorology

* (ix) quarantine

e (x) fisheries beyond territorial limits

e (xi) census and statistics

* (xii) currency

* (xiii) banking other than State banking

e (xiv) insurance other than State insurance

* (xv) weights and measures

* (xvi) bills of exchange and promissory notes

* (xvii) bankruptcy and insolvency

e (xviii) intellectual property

¢ (xix) naturalisation and aliens

* (xx) foreign corporations and trading or financial corporations formed within the
limits of the Commonwealth (It has been held that this power does not enable the
Commonwealth to form corporations.)

e (xxi) marriage

e (xxii) divorce

e (xxiii) invalid and old-age pensions

e (xxiiiA) various social security allowances and benefits
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* (xxiv) service and execution of process

e (xxv) recognition of laws throughout Australia

e (xxvi) the people of any race for whom it is deemed necessary to make special
laws

e (xxvii) immigration and emigration

e (xxviii) influx of criminals

e (xxix) external affairs

¢ (xxx) relations with Pacific islands

e (xxxi) acquisition of property on just terms for any purpose in respect of which
the Parliament has power to make laws

e (xxxii) railways for military purpose

e (xxxiii) acquisition of railways, with State consent

* (xxxiv) railway construction, with State consent

* (xxxv) conciliation and arbitration for the prevention and settlement of industrial
disputes extending beyond the limit of any one State

e (xxxvi) matters where the Constitution states “until the Parliament otherwise
provides”, for example, in respect of the electoral system and the qualifications
of Members of Parliament.

* (xxxvii) matters referred by the Parliaments of the States

e (xxxviii) exercise of power that the United Kingdom could have exercised in
1901, on the request of the States

* (xxxix) matters incidental to the execution of any power vested by the Constitu-
tion in the Parliament, the government or the judiciary.

Section 52 confers exclusive power on the Commonwealth over:

* (i) choosing the seat of government

* (ii) matters relating to the public service

e (iii) other matters declared to be within the exclusive power of the Parliament.
This includes imposition of customs and excise duties and bounties'! and the
raising of military forces.

In addition, the Commonwealth has a spending power, the scope of which is
limited, although its precise boundaries require further clarification by the High
Court.'> The Commonwealth also has an express power to make grants to States “on
such terms and conditions as the Parliament thinks fit”,'* which has been interpreted

broadly to include grants in State areas of legislative competence.'*

1 Australian Constitution s 90.

2Williams v the Commonwealth [2012] HCA 23; (2012) 288 ALR 410. See also Pape v Federal
Commissioner of Taxation (2009) 238 CLR 1.

13 Australian Constitution s 96.
14 First Uniform Tax Case (1942) 65 CLR 373; Second Uniform Tax case (1957) 99 CLR 575.
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The powers in section 52 are expressed to be exclusive to the Commonwealth,
as is the power to impose customs and excise duties and bounties.'> Most of the
powers specified in section 51 are concurrent, but some are exclusive to the central
governmentin practice. Section 114 precludes the States from raising or maintaining
a military force and thus effectively makes the defence power exclusive. Section
115 does the same for the power over currency, by prohibiting the States from
coining money. Other powers are inherently available only to the Commonwealth.
Borrowing on the public credit of the Commonwealth is an example.

The most important and frequently used constitutionally-specified sources autho-
rizing central government regulation are taxation (section 51(ii)), corporations
power (section 51(xx)), and external affairs (section 51(xxix)).

In practice, anything falling within the specified heads of power in section 51
is an important area of central government regulation. Of particular importance
are the areas of competition law, consumer protection, corporations and securities
regulation, intellectual property, most aspects of social security, immigration,
maritime law, broadcasting and telecommunications, aviation, bankruptcy, banking,
marriage, superannuation, the postal service, and indigenous affairs.

3.2.2 State Legislative Jurisdiction

The Constitution does not expressly allocate any legislative jurisdiction to the
States, but provides that their pre-federation legislative powers continue subject
to the provisions of the Commonwealth Constitution.'® Thus the States have
any power that is not expressly withdrawn from them, exclusively vested in the
Commonwealth, or which the Commonwealth does not validly exercise (in a manner
that excludes State power under section 109). In general, most areas of power
allocated to the Commonwealth are concurrent powers. Notably, however, the areas
of “state banking” and ‘“‘state insurance” are reserved to the States as explicit
exceptions from the powers conferred on the Commonwealth.

In the event of inconsistency between the two laws, the exercise of central
concurrent power renders the State law invalid. Conflicts between central and
component state laws are resolved under the principle of supremacy of federal law.!”
A broad approach to the meaning of inconsistency by the High Court means that
Commonwealth legislation is deemed to be supreme not only where it is directly
or indirectly inconsistent with State law, but where it merely evinces an intention
to “cover the field” of regulation.'® This interpretative trend further facilitates the
centralization of Commonwealth power in Australia.

15 Australian Constitution s 90.

16 Australian Constitution s 107.

17 Australian Constitution s 109.

8Ansett Transport Industries (Operations) Pty Ltd v Wardley (1980) 142 CLR 237.
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In practice, the most important areas of predominant State regulation are in
education, health, housing, transport, workplace accidents, civil (e.g., tort, contract,
property) and criminal law, agriculture, municipal law, and water law. The most
important areas in which central and component State regulation co-exist are
consumer protection, industrial relations, anti-discrimination, human rights, and the
environment.

The municipalities do not have significant law-making power. Their principal
powers are garbage collection, some local planning, parks, gardens, and roads.

3.3 The Means and Methods of Legal Unification

3.3.1 Unification and Harmonization Through the Exercise
of Central Power (Top Down)

There are a few constitutional norms, which in varying degrees apply to both
Commonwealth and State legislation, and which may have a harmonizing effect.
An implied freedom of political communication has led to some harmonization of
laws, particularly with respect to defamation.' Limitations derived from Chapter
IIT of the Constitution regarding the separation of powers require States to have a
Supreme Court with supervisory jurisdiction in the State sphere,”’ and preclude the
States from enacting legislation that would impair the integrity of the State court
systems.?! Section 92 of the Constitution also requires the freedom of interstate
trade and commerce and precludes both spheres of government from enacting
legislation that infringes that express freedom, as interpreted by the courts.?
Commonwealth legislation typically involves unification, as it generally applies
equally to all States and renders inconsistent State law invalid. While the Com-
monwealth has never mandated that the States pass conforming implementing
legislation and could not constitutionally do so, it may induce the States to regulate
by conditioning central funding on compliance with central standards. This is an
important means of legal unification or harmonization, since the Commonwealth has
very substantial capacity to induce states to regulate pursuant to the grants power,”?
in a federation with a high degree of fiscal imbalance. Using the power in section
96 to grant financial assistance to any State on such conditions as it sees fit, the
Commonwealth effectively took over tertiary education and has achieved a degree

YLange v Australian Broadcasting Commission (1997) 189 CLR 520. All six states enacted
uniform defamation laws which commenced on 1 January 2006.

DKirk v Industrial Relations Commission of New South Wales (2010) 239 CLR 531.
21Kable v Director of Public Prosecutions (NSW) (1996) 189 CLR 51.

22See for example, Betfair Pty Ltd v Western Australia (2008) 234 CLR 418.

23 Australian Constitution s 96.
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of harmonization of school curricula. It should be noted that in some instances the
imposition of conditions on financial grants from the Commonwealth is related to a
set of agreed principles or criteria developed in consultation with the states, although
the bargaining position of the two spheres of government is by no means equal.
Since 2008, the regulatory framework for the making and implementation of grants
arrangements is provided by the Intergovernmental Agreement on Federal Financial
Relations,?* and is given effect through the COAG Council System (of which more
below).?

Occasionally, the Commonwealth will indirectly force the States to regulate by
threatening to take over the field in the face of state inaction or state action that does
not conform to the Commonwealth’s standards. This happened, for example, in the
field of environmental protection. Another example is in the field of defamation,
where, following a number of unsuccessful attempts at establishing uniform law, the
then federal Attorney-General threatened in 2004 to introduce a national defamation
law if the states were unable to agree on a set of uniform laws. Ultimately, in 2005
each state enacted uniform defamation legislation effective from 1 January 2006.

The judicial branch plays a substantial role in creating unified norms. The High
Court is the final appellate court for all Australian jurisdictions, and since High
Court rulings bind all state judiciaries, there is only one common law in Australia.
For example, in a case on appeal from the New South Wales Supreme Court, the
High Court abandoned the “proximity” test for determining a duty of care in the tort
of negligence, adopting a “salient features” approach.?® As a result, all jurisdictions
in Australia have followed suit.

3.3.2 Unification Through Voluntary Coordination
Among the States (Bottom Up)

A considerable amount of uniformity and harmonization occurs in the Australian
federation through voluntary co-ordination between States. For example, in 1993
the six states and two territories entered into the Australian Uniform Credit Laws
Agreement, in which they acknowledged that it is in the interests of the public
for laws regulating the provision of consumer credit to be uniform. Accordingly,
they agreed to establish and implement a co-operative scheme, the objects of which
are to ensure that “the legislation relating to the Scheme is, and continues to be,
either uniform throughout Australia; or in any State or Territory where it is not
uniform, consistent with the uniform laws”.?’ Accordingly, “template” legislation
was passed in Queensland in 1995,%% and all other states and territories have passed

24http://www.coag. gov.au/the_federal_financial_relations_framework
Zhttp://www.coag.gov.au/about_coag

% Caltex Oil (Australia) Pty Ltd v Dredge “Willemstad” (1976) 136 CLR 529.
%7 Australian Uniform Credit Laws Agreement 1993, Recital B(a)(i) and (ii).
28 Consumer Credit (Queensland) Act 1994,


http://www.coag.gov.au/the_federal_financial_relations_framework
http://www.coag.gov.au/about_coag
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enabling legislation which adopts the template legislation and applies it in the State
or Territory “as in force from time to time.” It should be noted, however, that more
often than not the Commonwealth also is involved in such co-operative models
of regulation. There are presently almost 90 uniform legislative schemes, a list of
which is maintained on the website of the Australasian Parliamentary Counsels’
Committee.?

It may be noted that the Commonwealth Constitution also provides a “reference”
power,*® which gives the Commonwealth Parliament power to legislate on any mat-
ter referred to it by a State or States. References are voluntary; the Commonwealth
cannot compel States to refer issues. The reference power has been used not merely
for harmonization but also to ensure reciprocal recognition of standards through the
enactment of the mutual recognition legislation. In 1992, the Heads of Government
at the Commonwealth, State and Territory levels agreed “to establish a scheme
for implementation of mutual recognition principles for goods and occupations for
the purpose of promoting the goal of freedom of movement of goods and service
providers in a national market in Australia.”>! In accordance with this agreement,
the States referred legislative power to the Commonwealth to enable the enactment
of the Mutual Recognition Act 1992 (Cth).

Depending on whether the issue in the particular case involves the common
law or statute, a State court may contribute to the harmonization of laws through
consideration of prior decisions of courts in a sister State. Where a case involves the
determination of principles of the common law, the interpretation or application
of uniform national legislation, or even the interpretation of an “identical or
substantially similar” statute to that of another state, the reasoning of an earlier
court in another State will likely be followed on the basis of comity, unless the
previous decision is clearly wrong or if particular considerations of justice apply in
the instant case.*?

Australia has a network of intergovernmental ministerial (or “COAG”) councils
with the central government as a key player. The COAG councils coordinate action
across a range of government fields with varying degrees of effectiveness. The most
important body is the Council for Australian Governments (COAG itself), which
is the peak intergovernmental forum in Australia, comprising the Prime Minister,
State Premiers, Territory Chief Ministers and the President of the Australian Local
Government Association (ALGA). Another COAG Council of particular relevance
to law reform is the Standing Council on Law and Justice (SCLJ) which is composed
of the federal Attorney-General as well as the state and territory Attorneys-General
and the New Zealand Attorney-General. This is sometimes the forum through which
uniform or model laws are developed.

Phttp://www.pce.gov.au/uniform/National %20Uniform%20Legislation%20table. pdf
30 Australian Constitution s 51 (xxxvii).

31 Agreement Relating to Mutual Recognition, 1992, Recital A.

32 Farah Constructions Pty Ltd v Say-Dee Pty Ltd (2007) 230 CLR 89.
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3.3.3 Legal Unification Through Non-state Actors

While non-State actors do play a role in legal unification, this does not occur in the
same way or to the same extent as in the United States. There are very few non-
state actors that contribute to legal unification. Two examples are the Law Council
of Australia and Standards Australia. There are some groups dedicated to a very
particular issue: for example, the Property Law Reform Alliance is a coalition of
legal and industry associations “committed to bring about uniformity and the reform
of property law and procedures in Australia.”*} Certain State actors should be noted
also, including the Australian Law Reform Commission and the equivalent State
Commissions. These bodies are established within the public sector, but they are
largely independent of the government. They prepare reports proposing reform of
various areas of law which may lead to unification, although this is not a necessary
consequence.

Non-State actors also do not systematically propose uniform or model laws,
although again, the Law Reform Commissions may propose uniform law from time
to time. The Australian Law Reform Commission Act 1996 (Cth), for example,
provides that its functions include the consideration of proposals for “uniformity
between State and Territory laws” in relation to matters referred to it by the
Attorney-General,** and “for complementary Commonwealth, State and Territory
laws about those matters”.*> An example of the ALRC’s role in producing har-
monization of laws is in respect of the laws of evidence. In a 1987 report, the
ALRC recommended that there should be a uniform law of evidence throughout
Australia and appended draft legislation to its report. In 1995, the Commonwealth
and NSW parliaments each enacted legislation substantially based on the ALRC’s
draft legislation.® In 2001, Tasmania passed broadly similar legislation and Victoria
followed suit in 2008.%7 Concrete steps gradually are being taken in other jurisdic-
tions towards the harmonization of evidence laws in line with the uniform model.

There is some unification through industry standards and practices. Many
industries have a common code of practice, such as the insurance industry code of
practice. Standards Australia is a non-State body which develops industry standards.
Itis recognized as the peak standard setting body in Australia by the Commonwealth
government.

Although few non-state actors contribute to legal unification, the work of the Law
Reform Commissions provide a significant amount of input, albeit in a small range
of areas due to the need for referrals and the time needed to prepare reports. The
extent to which the reports are adopted varies.

33Submission to the Standing Committee on Legal and Constitutional Affairs, House of Represen-
tatives, 31st March 2005.

34 Australian Law Reform Commission Act 1996 (Cth), s 21(1)(d).
31bid, s 21(1)(e).

36See the Evidence Act 1995 (Cth) and Evidence Act 1995 (NSW). The Acts are in most respects
identical.

3 Evidence Act 2001 (Tas); Evidence Act 2008 (Vic).
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3.3.4 The Role of Legal Education in Unification of Law

Australian law schools draw students from throughout the federation, although
the vast majority still attend university in their home state. The focus of legal
education will depend first on whether the particular area of law studied is regulated
by the common law or by statute, and if the latter, then under which statutory
scheme. If the common law is predominant in a given area, legal education
will focus on pronouncements of the common law by the High Court, in the
context of developments throughout the common law world, and will also look
at relevant judgments of other States. By contrast, if Commonwealth legislation
is primary in the area, legal education will focus on this. And if State legislation
is primary in the area, legal education will focus on the State statute with some
reference to the legislation of other States. Very little legal education focuses on the
intergovernmental schemes that now so dominate government in Australia; this is a
problem that requires urgent attention.

Testing for and admission to the bar is by component state, with mutual
recognition of qualifications between the States. It is a fairly simple process for
barristers to be cross-admitted to other States. When admitted to practice in a
component state, it is then possible upon registration to practice in the federal courts
wherever they sit in Australia at the time.

Graduates will often practice within the State of their education for a variety of
personal reasons. For instance, having studied in that State, their network of friends
and contacts would likely be similarly based in that state. One additional factor is
that graduates will have been taught the legislation of that particular state, which
might to some degree influence them to practice within the State of their education.
However, there is no organized system whereby graduates must practice in the State
of their education.

Some institutions of legal education also play a unifying role in the country.
Central courts will take clerks from potentially anywhere in Australia. There also
exists the College of Law, which runs continuing legal education courses and
traineeships after university. This College only operates in Queensland, New South
Wales and Victoria (thus, covering the most populated eastern states) as well as
Western Australia. While this may not unify the substance of the law, it is likely to
unify practice.

3.3.5 External Influences on Legal Unification

International law does not have immediate effect on Australian domestic law, which
requires legislation first to be passed giving effect to both treaty and custom.

38 A subject on the Law of Intergovernmental Relations is, however, offered at Masters level in at
least one Law School.
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However, the Commonwealth has broad power to implement treaties through
domestic legislation, as bona fide international obligations trigger central power,
through the “external affairs” head of power.*” An example is the International
Criminal Court Act 2002 (Cth) which was enacted in order to facilitate compliance
with Australia’s obligations following ratification of the Statute of the International
Criminal Court.*® States also may pass laws giving effect to international law,
relying on the broad plenary power enjoyed by State parliaments.*! One recent
example is the Victorian Charter of Human Rights and Responsibilities Act 20006,
which gives effect to the International Covenant on Civil and Political Rights.
International law may also indirectly influence domestic law, through interpretation
of statutes to comply with international norms. A prominent example of the impact
of international law is the Mabo case, in which indigenous native title to land
was recognized at common law on the basis of reasoning that took into account
international human rights principles.*?

Voluntary participation in international harmonization projects plays a role in
legal unification. Australia’s participation in the Hague Conference on Private
International Law, the International Institute for the Unification of Private Law
(UNIDROIT) and the United Nations Commission for International Trade Law
(UNICITRAL) has supported federal legislation in a range of areas (which nec-
essarily has a harmonizing effect), including civil aspects of international child
abduction.®® It has also had a role in the area of Intellectual Property through the
Berne Convention, the Paris Convention, and WIPO.

3.4 Institutional and Social Background

3.4.1 The Judicial Branch

The High Court of Australia has the power to determine whether central legislation
exceeds the lawmaking powers allocated to the Commonwealth. The High Court
also has the power authoritatively to interpret component State law, and to resolve
differences in legal interpretation among central and component state courts.

The High Court regularly polices constitutional limitations, although its inter-
pretative method favours central power. A relatively prominent and recent example

3 Australian Constitution s 51(xx).

40See also the International Criminal Court (Consequential Amendments) Act 2002, which
amended the Criminal Code Act 1995 and other legislation as a consequence of the International
Criminal Court Act 2002.

41See e.g., Section 16 of the Victorian Constitution.
“2Mabo v. Queensland [No 2] (1992) 175 CLR 1.
43See R.G. Mortensen, Private International Law in Australia (Butterworths, 2006) at 23.
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is Workchoices,** in which the Court held that the corporations power (s 51(xx))

supported extensive regulation of industrial relations in Australia. There are exam-
ples where central power was checked: for example, the Incorporation Case,®
where the Commonwealth was held not to have the power to regulate incorporation
of corporations, and Austin,*® which invalidated a federal tax in its application to
members of State judiciaries. The effectiveness of these limitations in restraining
central power varies between each restriction.

There are both central and state courts, which are organized as follows: The
central court system is made up of the High Court, Federal Court, Family Court,
and Federal Magistrates Court. All have trial and appellate divisions except for the
Federal Magistrates Court. Each State has a local and district court, as well as a
Supreme Court and Court of Appeal. Each Territory has a local court, and a Supreme
Court and Court of Appeal.

3.4.2 Relationship Between the Central and Component
State Governments

The central government has no power to force component states to legislate.
However, by use of the grants power,*’ the central government may offer a monetary
incentive to legislate. The central government is responsible for executing central
government law.

The States are represented in the Upper House (the Senate) of the bicameral
legislature by Senators directly elected in each State. The States are equally
represented, although in practice Senators vote along party lines. The system of
proportional representation that is used for Senate elections enables independent
candidates and minor parties to gain greater representation than is possible in the
House of Representatives. As a result, the Senate has developed a role as a “house of
review”. The Senate has equal powers with the House of Representatives except with
respect to bills appropriating money or imposing taxation, which cannot originate
in the Senate, and most of which cannot be amended by the Senate, although such
bills may be rejected.*®

The Senate is directly elected by the people, in a manner which differs from
elections for the House of Representatives in the following ways: (1) The Senate
is elected on the basis of proportional representation, whereas elections for the

4New South Wales v. Commonwealth (2006) 229 CLR 1.

4 New South Wales v. Commonwealth (1990) 169 CLR 482.
46 Austin v. Commonwealth (2003) 215 CLR 185.

47 Australian Constitution s 96.

48 Australian Constitution s 53.
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House of Representatives use preferential voting, a modification of the first past
the post system; (2) Senators are elected for 6 years, with half retiring every 3 years.
Members of the House of Representatives are elected for a maximum of 3 years;
(3) Senators are chosen from the State as a single electorate.

Both the central government and the component states have a general taxing
power. In practice, it is impossible for the States to impose income tax following the
Uniform Tax Cases.* The power to impose customs and excise duties is exclusively
vested in the central government and therefore cannot be exercised by the States.>
Due to the High Court’s broad interpretation of “excise duties”,’' the Common-
wealth effectively has exclusive authority over the taxation of commodities.

There is no prohibition against multiple taxation in the Constitution. Neverthe-
less, multiple taxation is politically highly unpopular and tends not to occur.

The Constitution provides that any surplus is to be distributed as the Par-
liament “deems fair” amongst the States.> This provision is a dead letter as
the Commonwealth parliament can validly appropriate any surplus revenue into
trust funds, leaving nothing to distribute to the States.’® However, the States and
Commonwealth agreed, following the introduction of the Commonwealth Goods
and Services Tax (GST) in 2000, that all GST revenue would be distributed to
the States (Intergovernmental Agreement on the Reform of Commonwealth-State
Financial Relations 1999). This agreement is scheduled to the legislation which
carries it into effect.>* The Grants Commission Act provides for the allocation of
such moneys between the States on fiscal equalization principles.

3.4.3 Other Formal or Informal Institutions for Resolving
Intergovernmental Conflicts

Ministerial Councils are the main alternative to the judiciary in resolving conflicts
between component States or between the central government and component
States. The party system may also play a role. Australia has a strong two-party
system, and so political homogeneity between the governments of the States and
of the Central federation may play a role in avoiding confrontation in some
circumstances.

9 First Uniform Tax Case (1942) 65 CLR 373; Second Uniform Tax case (1957) 99 CLR 575.

30 Australian Constitution s 90.

S'Ha v NSW (1997) 189 CLR 465.

52 Australian Constitution s 94.

33 New South Wales v. Commonwealth (1908) 7 CLR 179.

54A New Tax System (Commonwealth-State Financial Arrangements) Act 1999 (Cth), Schedule 2.
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3.4.4 The Bureaucracy

The civil service of the central government is separate from the civil services of the
component states.

There is a small but not major degree of movement between systems. It is not
systematic or organized. Any movement between systems would be the result of any
one or a combination of several factors: (a) general competition between systems for
good staff; and (b) some public sector employees might move jurisdictions to follow
political party preferences. For example, a Liberal party supporter might wish to
work for a Liberal State government. Procedures exist to allow accrued employment
entitlements to be recognized.

3.4.5 Social Factors

Australia has a diverse population with differences in origin, religion and socio-
economic conditions. Yet diversity does not correlate to State boundaries except
with regards to the Northern Territory, where 28 % of the population of the Northern
Territory are indigenous, a feature that has an impact on policy making. The
indigenous population is largely in the Northern Territory, Western Australia and
northern Queensland, although groups can be found in all regions; this does not
have an impact on the structure of the federal system.

The vast majority of the Australian population lives in the eastern States, and
in particular New South Wales and Victoria, whose capital cities have traditionally
been the centres of commerce in Australia. The difference in size between the States
led to each State having equal representatives in the Upper House (the Senate) of
the Federal legislature. Without this stipulation, the smaller colonies (which became
the States upon federation) may not have federated from fear of the power of New
South Wales and Victoria.

There is also significant resource asymmetry both in terms of the type of
resources and the value of them. Tasmania and the Northern Territory receive the
most fiscal equalization funds, followed by South Australia.

3.5 Recent Developments in Uniformity

We note that until recently there was quite a high degree of diversity and inconsis-
tency in the law and practice relating to security interests in personal property, due
to the fact that it is an area that is regulated by each individual state and territory.
However, there has been a move in recent years towards a national or harmonized
scheme, which has largely been driven by the work of the Standing Council on Law
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and Justice (discussed above). A new national system commenced in 2011 relying
on Commonwealth legislation based upon both explicit Commonwealth legislative
power and a reference from the States.>

The law of succession has traditionally been an area of state responsibility,
with the result that each State and territory has its own, not necessarily consistent,
scheme. However the SCLJ has initiated a project on Uniform Succession Laws,
which is being coordinated by the Queensland Law Reform Commission and
overseen by a national committee. In 1997 a report by the national committee on
the Law of Wills was finalized which included model legislation. This has now
been largely adopted in the Northern Territory, New South Wales, Victoria and
Queensland. More recently, in April 2007, the NSW Law Reform Commission (the
body given responsibility for the intestacy aspect of the project) released Report 116
(2007) — Uniform Succession Laws: Intestacy, which includes a model Bill. The
final report by the Queensland Law Reform Commission was completed in April
2009, however as yet no uniform scheme is in place.

The Australian Constitution contains very few express fundamental rights which
limit Commonwealth power and even fewer that expressly limit the power of
state parliaments. However, as mentioned above in Sect. 3.3.1, the High Court has
implied some limited rights from the text and structure of the Constitution that apply
also to state parliaments, for example, freedom of political communication,’® and
some limitations derived from Ch III concerned with the separation of powers.>” To
the extent that these norms apply to the states, they have a harmonizing effect. On
the other hand, in recent years a move away from harmonization in this area has
occurred as a result of two jurisdictions, namely, the Australian Capital Territory
and Victoria, adopting a Bill of Rights (see Human Rights Act 2004 (ACT) and
Charter of Human Rights and Responsibilities Act 2006 (Vic)).

3.6 Conclusion

The history of Australian federation has been one of a gradual but definite move
towards centralization of power. This has been achieved, as explained above,
primarily by the High Court’s wide and expansive interpretation of Commonwealth
legislative power, especially regarding the corporations and external affairs powers.
In addition, decisions of the High Court have permitted the Commonwealth to take
over the field of income taxation, and have removed other important revenue-raising
opportunities from the States. Combined with a wide view of the “grants power”,
this has produced an extremely strong Commonwealth government. In terms of

33See Personal Property Securities Act (2009) (Cth).
36See for example, Coleman v Power (2004) 220 CLR 1.

5TThis has been relied upon frequently in recent years: see most recently Wainohu v New South
Wales (2011) 243 CLR 181.
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the specific topic of this study, it has also produced a relatively high degree of
unification of law, either because the Commonwealth is able to regulate an area
directly (and thus impose uniformity throughout the federation) or to induce the
states to conform to Commonwealth (uniform) policy in return for grants. In
addition, in recent decades there has been increasing recognition that inconsistencies
in laws between states on a range of topics leads to inefficiencies, unnecessary
complexity and unfairness. This has led to calls for harmonization from a variety
of constituents including industry bodies, law reform commissions and in some
instances, the general public. For example, the relationship between the states and
the Commonwealth, and the impact of our federal system on the ability of the
nation to respond to many important contemporary issues was a significant feature
of the 2007 federal election campaign. Thus, our conclusion is that the trend of
the last century towards harmonization and unification will no doubt continue into
the twenty-first century, ensuring that Australia will continue to be one of the most
centralized federations in the world.



Chapter 4
Federalism and Legal Unification in Austria

Anna M. Gamper and Bernhard A. Koch

4.1 Overview

The Republic of (then: German-)Austria was founded in the aftermath of the First
World War by a unilateral declaration made by representatives from the German-
speaking component states (Ldnder) of the former Austro-Hungarian Empire in
Vienna. Following this declaration of 21 October 1918, the constituent Linder them-
selves also gave their explicit approval to join the new Republic. It took two more
years, however, to adopt the new Federal Constitution (Bundes-Verfassungsgesetz,
hereafter B-VG),! which was negotiated between the political parties as well as
between the central government and the Ldnder. Federalism has for many years
been a crucial issue of constitutional discussion, but despite several single-issue
reforms, no large-scale reform of the federal system has been realized yet.
Although it is one of the leading constitutional principles, Austrian federalism
has always been described as “weak” due to a high degree of centralism within

!Strictly speaking, the Austrian Federal Constitution does not only consist of the B-VG, but also
of a large number of additional federal constitutional acts, single federal constitutional provisions
within ordinary federal laws and several laws dating back to the former Austro-Hungarian
monarchy (until 1918), which, as well as certain state treaties, were given the status of federal
constitutional law. An English translation of a selection of important federal constitutional laws
can be found at http://www.ris.bka.gv.at/Englische-Rv/
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the federal system. Centralism becomes most manifest in the weakness of the
second chamber at the federal parliamentary level, which is composed of Lénder
representatives, as well as in the distribution of competences. Moreover, the
federation has the power to enact the Fiscal Adjustment Act, even though the Léinder
and municipalities take part in the political negotiations preceding its enactment.
The Lénder do not have a broad sphere of constitutional autonomy either: Since
the Federal Constitution determines most institutional aspects of the Ldnder (such
as the Land Parliaments, Land Governments and the relations between them), they
can add little more than details, even though they may be more creative with regard
to additional constitutional elements that do not contradict the Federal Constitution
(e.g. in the arena of state aims) according to the rather restrictive understanding
of the Constitutional Court, or certain individual issues which they may regulate
according to an explicit authorization of the Federal Constitution. On the other hand,
however, the Lénder are responsible for the execution of many federal affairs that,
even though they remain a matter of the federal competence, are executed by the
Land Governors and, as of 1 January 2014, Administrative Courts in the Ldnder
(indirect federal administration). Moreover, a number of instruments of co-operation
and co-ordination serve Ldnder interests: The Léinder cannot only conclude treaties
with each other and with the federation respectively under Article 15a B-VG,
they may also participate to a considerable degree in the national decision-making
in EU matters. Apart from these formal instruments, the Ldnder also co-operate
informally through joint conferences (the most important of which is the Conference
of Land Governors), and their own liaison office. Austrian federalism can therefore
be described as co-operative as well as rather symmetric, since the Léinder, with few
exceptions, all have the same constitutional status.

Since Austria is a civil law jurisdiction, court decisions do not have any binding
effect beyond the case in which they are rendered. In practice they nevertheless
shape the law as persuasive to practitioners. This is particularly true for rulings
by the three supreme courts, the Austrian Supreme Court (Oberster Gerichtshof,
reviewing cases in civil, commercial and criminal matters), the Constitutional Court
(Verfassungsgerichtshof, dealing with constitutional matters), and the Administra-
tive High Court (Verwaltungsgerichtshof, hearing certain appeals in administrative
matters).

4.2 The Federal Distribution and Exercise
of Lawmaking Power

1. The allocation of powers is entrenched mainly in Articles 10 through 15 of
the B-VG. The federation is responsible for the legislation and execution of an
impressive number of tasks (Art 10 B-VG). A much shorter list of matters (Art 11
B-VG) includes those that are shared between the federation (as regards legislation)
and the Ldnder (as regards execution). Another rather short list comprises areas in
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which the federation is responsible for framework laws while the Ldnder are called
to implement them (through their own legislation) and to execute the resulting laws
(Art 12 B-VG). As is usual in most federal systems, the Lédnder also hold a residual
competence (Art 15 para 1 B-VG), being thus responsible for all matters that have
not been enumerated explicitly in favor of the federation. Since most (important)
matters are explicitly enumerated, however, not very much remains in the residual
Ldnder sphere. Yet, apart from these main distribution models, there are a large
number of more specific power-sharing regimes, within and without the B-VG,
which are neglected in the following.

The catalogue of Articles 10-12 B-VG includes the following specific
competences:

(i) Exclusive federal powers under Article 10 B-VG

1. The Federal Constitution, in particular elections to the National Council,
and referenda as provided by the Federal Constitution; the constitutional
judiciary; the administrative judiciary (as of 1 January 2014, excluding the
organization of the administrative courts of the Ldnder); elections to the
European Parliament; European citizens’ initiatives;

2. External affairs including political and economic representation with
regard to other countries, in particular the conclusion of international
treaties, notwithstanding Lénder competences in accordance with Article
16 para 1; demarcation of frontiers; trade in goods and livestock with other
countries; customs;

3. Regulation and control of entry into and exit from the Federal territory;
immigration and emigration; including the right of residence in case of
significant reasons; passports; residence ban, expulsion and turning back
at the frontier; asylum: extradition;

4. Federal finances, in particular taxes to be collected exclusively or in part
on behalf of the Federation; monopolies;

5. The monetary, credit, stock exchange and banking system; the weights and
measures, standards and hallmark system;

6. Civil law affairs, including the rules relating to economic association
but excluding regulations which render real property transactions, legal
acquisition on death by individuals outside the circle of legal heirs not
excepted, with aliens and transactions in built-up real property or such
as is earmarked for development subject to restrictions by the admin-
istrative authorities; private endowment affairs; criminal law, excluding
administrative penal law and administrative penal procedure in matters
which fall within the autonomous sphere of competence of the Ldnder;
administration of justice; establishments for the protection of society
against criminal or otherwise dangerous persons; copyright; press affairs;
expropriation in so far as it does not concern matters falling within the
autonomous sphere of competence of the Ldnder; matters pertaining to
notaries, lawyers, and related professions;
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10.

11.

12.
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The maintenance of peace, order and security including the extension of
primary assistance in general, but excluding local public safety matters;
the right of association and assembly; matters pertaining to personal status,
including the registration of births, marriages and deaths, and change
of name; aliens police and residence registration; matters pertaining to
weapons, ammunition and explosives, and the use of fire-arms;

Matters pertaining to trade and industry; public advertising and com-
mercial brokerage; restraint of unfair competition; antitrust law; patent
matters and the protection of designs, trademarks, and other commodity
descriptions; matters pertaining to patent agents; matters pertaining to civil
engineering; chambers of commerce, trade, and industry; establishment of
professional associations in so far as they extend to the Federal territory
as a whole, but with the exception of those in the field of agriculture and
forestry;

The traffic system relating to the railways, aviation and shipping in so far
as the last of these does not fall under Article 11; motor traffic; matters,
with exception of the highway police, which concern roads declared by
Federal law as Federal highways on account of their importance for transit
traffic; river and navigation police in so far as these do not fall under
Article 11; the postal and telecommunications system; environmental
compatibility examination for projects relating to these matters where
material effects on the environment are to be anticipated and for which
the administrative regulations prescribe an alignment definition by way of
ordinance;

Mining; forestry, including timber flotage; water rights; control and
conservation of waters for the safe diversion of floods or for shipping
and raft transport; regulation of rivers; construction and maintenance of
waterways; regulation and standardization of electrical plants and estab-
lishments as well as safety measures in this field; provisions pertaining
to electric power transmission in so far as the transmission extends over
two or more Ldnder matters pertaining to steam and other power-driven
engines; surveying;

Labour legislation in so far as it does not fall under Article 12; social and
contractual insurance; attendance allowances; chambers for workers and
salaried employees with the exception of those relating to agriculture and
forestry;

Public health with the exception of burial and disposal of the dead and
municipal sanitation and first aid services, but only sanitary supervision
with respect to hospitals, nursing homes, health resorts and natural cura-
tive resources; measures to counter factors hazardous to the environment
by exceeding input limits; clear air maintenance notwithstanding the
competence of the Ldinder for heating installations; refuse disposal in
respect of dangerous refuse, but in respect of other refuse only in so far
as a need for the issue of uniform regulations exists; veterinary affairs;
nutrition affairs, including foodstuffs inspection; regulation of commercial
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(i)

13.

14.

15.

16.

17.

transactions in seed and plant commodities, in fodder and fertilizer as
well as plant preservatives, and in plant safety appliances including their
admission and, in the case of seed and plant commodities, likewise their
acceptance;

Archive and library services for the sciences and specialist purposes;
matters pertaining to Federal collections and establishments serving the
arts and sciences; matters pertaining to the Federal theatres with the
exception of building affairs; the preservation of monuments; religious
affairs; census as well as — allowing for the rights of the Lénder to engage
within their own territory in every kind of statistical activity — other
statistics in so far as they do not serve the interests of one Land only;
endowments and foundations when their purposes extend beyond a single
Land’s sphere of interests and they have hitherto not been autonomously
administered by the Ldnder;

Organization and command of the Federal police; settlement of the condi-
tions pertaining to the establishment and organization of other protective
forces with the exception of the municipal constabularies; settlement of
the conditions pertaining to the armament of the protective forces and their
right to make use of their weapons.

Military affairs; matters pertaining to war damage and welfare measures
for combatants and their surviving dependants; care of war graves;
whatever measures seem necessary by reason or in consequence of war to
ensure the uniform conduct of economic affairs, in particular with regard
to the population’s supply with essentials;

The establishment of Federal authorities and other Federal agencies;
service code for and staff representation rights of Federal employees;
Population policy in so far as it concerns the grant of children’s allowances
and the creation of burden equalization on behalf of families;

Concurrent federal powers under Article 11 B-VG

1.

Nationality;

2. Professional associations in so far as they do not fall under Article 10, but

e

with the exception of those in the field of agriculture and forestry as well
as in the field of alpine guidance and skiing instruction and in that of sport
instruction falling within Ldnder autonomous competence;

. Social housing affairs except for the promotion of domestic dwelling

construction and domestic rehabilitation;

Highway police;

Redevelopment;

Inland shipping as regards shipping licences, shipping facilities and com-
pulsory measures pertaining to such facilities in so far as it does not apply
to the Danube, Lake Constance, Lake Neusiedl, and boundary stretches of
other frontier waters; river and navigation police on inland waters with the
exception of the Danube, Lake Constance, Lake Neusiedl, and boundary
stretches of other frontier waters;
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7. Environmental impact assessment for projects relating to these matters
where material effects on the environment are to be anticipated; in so far
as a need for the issue of uniform regulations is considered to exist, the
approval of such projects;

8. Animal welfare (unless federal matter due to other provisions), but exclud-
ing the exercise of hunting and fishing.

(iii) Concurrent federal powers under Article 12 B-VG

1. Social welfare; population policy in so far as it does not fall under Article
10; public social and welfare establishments; maternity, infant and ado-
lescent welfare; hospitals and nursing homes; requirements to be imposed
for health reasons on health resorts, sanatoria, and health establishments;
natural curative resources;

. Public institutions for the adjustment of disputes out of court;

. Land reform, in particular land consolidation measures and resettlement;

. The protection of plants against diseases and pests;

. Matters pertaining to electric power in so far as they do not fall under
Article 10;

6. Labour legislation and the protection of workers and employees in so far as

it is a matter of workers and employees engaged in agriculture and forestry.

W A~ W N

Federal powers are always established by enumerating them explicitly (no resid-
ual competence of the federation). Several powers are granted to the federation on
the condition that “there is need for uniform federal law” (objective parameter) or
if “the federation considers uniform federal law necessary” (subjective parameter
with discretionary power for the federal government).

Another important example which manifests the distinctive character of the
Austrian distribution of competences is the federation’s competence to enact certain
pieces of subsidiary legislation if the Lénder fail to do so in time (Art 15 para 6, 16
para4, 23d para 5 B-VG). This concerns cases where the Lénder are responsible for
the implementation of international treaties, federal framework laws and EU law.
The Linder remain competent, however, which means that if they enact legislation
at a later date, the federation’s subsidiary measures cease to be in force.

While it is hard to assess which of the competences allocated to the federation
are most important, key matters include foreign affairs, civil law, commercial law,
criminal law, defence, labour law, civil, criminal and administrative procedure, fiscal
equalisation, trade and industry, immigration, the maintenance of peace and security,
and many matters pertaining to schools and education, to environmental law, to land-
use planning, to health and social welfare etc. There are, however, reservations and
exceptions to nearly all of the subject matters.

2. Regarding the areas of the law remaining within the jurisdiction of the Lénder,
it is important to note that the Lédnder have residual competence under Article 15
para 1 B-VG which means that all subject-matters not enumerated as federal are
Léinder powers. Although this clause seems to be Léinder-friendly, there is, in fact,
little that is left to them.
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Some of their powers are enumerated insofar as they are concurrent (see Art 11
and 12 B-VG) or in special cases such as Art 115 para 2 B-VG (local government).
According to constitutional doctrine and case law, enumerated subject-matters have
to be interpreted in light of their historic meaning (including more modern matters,
if there is a close and systematic connection between the historic meaning and the
new matter). If there remains any doubt, whether a subject-matter is a federal or a
Land power, it is regarded as the latter. Again, this method of interpretation is not
applied very often, since most subject-matters clearly fall under a federal power.

Exclusive powers under the residual competence are not enumerated explicitly,
but comprise those “remaining” competences that are not listed as federal. One
could mention building law, fishery, hunting, fire police, tourism, sport, transfer of
real estate, agriculture, youth protection, protection of nature, general aspects of
zoning etc.

In principle, the Austrian allocation of powers is characterized by the principle
of exclusivity of (either federal or Land) powers. Even in case of Articles 11 and
12 of the B-VG, where competences are shared, powers are not really concurrent as
the entities have different spheres of competence: only the federation is competent
to enact (framework-) legislation while the Lénder have the power to enact
implementing legislation and to execute the law. Nevertheless, there are several
exceptions to this rule: As mentioned, some powers are granted to the federation on
the condition that “there is need for a uniform federal law” (objective parameter) or
if “the federation considers uniform federal law as necessary” (subjective parameter
with discretionary power for the federal government). In this case, uniform federal
laws may be adopted, and the Léinder may only deviate from these uniform federal
laws if this is “indispensable”.

In a few cases, ordinary federal laws may entitle the Land legislatures to adopt
specific legislation on a single-issue-basis (e.g., in water law). If, however, the
federal law-maker wants to retain the competence for these issues, the Ldinder
receive no power over them. Another problem is the interpretation of subject-
matters, since an extensive interpretation of federal powers reduces the matters that
fall under the residual competence.

While it is difficult to assess what the most important areas of exclusive or
predominant component state government regulation are, one could mention the
Land competence on general aspects of zoning, building law, nature protection, local
government and the transfer of real property as examples.

A legislative competence of particular quality and scope is the constitutional
autonomy of the Ldnder (Art 99 B-VG). They are entitled to adopt their own
Land constitutional law as long as it complies with the Federal Constitution (which,
however, constrains the Land constitutions to a high degree).

Since powers are usually exercised exclusively, there are hardly any cases where
the federation and the Ldnder enact rules in exactly the same field or under the
same power. One of the few examples occurs under Article 15 para 9 of the B-VG,
according to which the Lénder may adopt ancillary legislation in the fields of civil
and criminal law (which are classic federal powers) if this is “indispensable” for
the effectiveness of their own competences. Another case of co-existence occurs
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in those rare cases where both a federal and a Land law are required to put
a certain measure into effect (e.g., if federal and Land borders are rearranged).
Under the aegis of co-operative federalism, the federation and the Léinder may also
conclude formal agreements (called concordats) in complex matters which require
harmonised legislation. This concerns areas within both entity’s sphere of power,
but involve separate, yet intersecting, competences.

3. Residual power is allocated to the Lénder under Article 15 para 1 of the B-VG.
As regards schools and education (Art 14 B-VG), Léinder powers are enumerated,
whilst the federation holds the residual power (and vice versa in case of agri- or
silvicultural schools and education, according to Art 14a B-VG), but this is only a
“microcosm” within the “macrocosmic” allocation of powers.

4. Since Austria is a highly centralistic federal state, it is perhaps surprising
to find that no principle such as the “supremacy of federal law” exists. There is
only the supremacy of federal constitutional law that has to be observed under
all circumstances. This means that ordinary federal laws on the one hand and
constitutional or ordinary Land laws on the other hand are on an equal level.
There may be particular instances, however, where ordinary federal laws also enjoy
“supremacy”, e.g. federal framework laws under Article 12 B-VG.

According to the Constitutional Court, both the federation and the Ldnder may
regulate the same subject matter if they address different aspects. Since complex
subject matters involving a variety of aspects may — in the long run — lead to
a plethora of different norms with contradictory effects, the Constitutional Court
assumes that Austrian federalism is based on a “principle of mutual consideration”
(not explicitly mentioned in the Federal Constitution) that obliges both the federa-
tion and the Ldnder to consider the legislative interests of the other entity in order
to avoid undermining them excessively. In abstracto, the principle treats both tiers
equally, although it has hitherto been applied more often in favor of the federation.

5. The municipalities, though they form the “third tier” of territorial entities in
Austria, have no legislative powers and are not considered as constituent states
of the federal system. All their “competences”, including those that are exercised
within their “autonomous” sphere (which, being broadly defined in the Federal
Constitution, nevertheless require explicit transferral to the municipal level by
ordinary laws of the federation or Ldnder), derive from either federal or Land
competences. These municipal “competences” are always of an administrative
rather than legislative nature, which corresponds to a municipal organisation that
provides for elected councils rather than parliaments. The highest, i.e. most abstract,
type of norm that may be issued by a municipality is that of a “decree” or
“ordinance”.

4.3 The Means and Methods of Legal Unification

1. One way to accomplish legal unification is via directly (and explicitly) applicable
constitutional norms addressing the exercise of central power. For example, Article
21 para 4 B-VG provides: In order for the service code, the staff representation
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regulations, and the employee protection scheme of the federation, the Lédnder, and
the municipalities to develop along equal lines, the federation and the Lénder have
to inform each other about their plans in these matters.

According to Article 4 B-VG, the federal territory is a uniform currency,
economic and customs area, and intermediate customs barriers or other traffic
restrictions may not be established within the federal territory.

Another example is the so-called “principle of homogeneity” regarding the
electoral system, where the B-VG explicitly stipulates (Art 95, 117 B-VG) that the
Ldnder must not adopt electoral laws (with regard to Land or municipal elections)
which would narrow the (active and passive) suffrage in comparison to elections at
the federal level.

Apart from these explicit provisions, all other parts of the Federal Constitution,
insofar as they do not refer to the federal level only, also have a unifying effect. This
is true not only for the leading constitutional principles (democracy, republicanism,
federalism, rule of law, separation of powers, human rights), but also for other
principles or constitutional provisions of a more general character. With regard
to the principle of democracy, the Constitutional Court has struck down Land
legislation, including Land constitutional legislation, if it did not observe the
absolute predominance of representative democracy, even though provisions on
the relation between representative and direct democracy at Ldnder level were not
explicitly provided in the Federal Constitution.

In the cases in which the federation may enact uniform laws if it “deems” them
necessary or if they “are” necessary, uniform laws were enacted at the earliest date.

Where the Ldnder fail to implement EU law, international treaties or federal
framework laws, the federation may enact subsidiary measures, but the Lédnder do
not thereby lose their competence to enact measures at a later date.

In matters falling under Article 12 B-VG, the federation may enact framework
laws which the Ldnder have to implement through their own legislation, and to
execute.

The federation is responsible for fiscal equalisation, and although Fiscal Equal-
isation Acts are usually negotiated between representatives of the three tiers for
political reasons, the federation is clearly predominant in these negotiations. One
example how the federal government forces the Ldnder to restrict their budgets
is a provision of the Fiscal Equalisation Act that threatens the Ldnder with heavy
reductions of their financial resources unless they enter into a “voluntary” agreement
under Article 15a B-VG binding themselves to stabilize their budgetary deficits
(which shall help to keep Austria within the EU convergence criteria).

The Ldnder prefer to enter into agreements with each other in order to achieve
uniform standards throughout Austria rather than face the threat of a federal
constitutional amendment, which would transfer one of their powers to the federal
level (although the Federal Council would have an absolute veto in that case, it has
never exercised such a veto because it represents party politics rather than Léinder
interests).

Where the Ldnder are obliged to implement EU law (as far as it is not directly
applicable) when it falls into their sphere of powers, the federal government is
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obliged to inform the Lédnder without undue delay about all plans at the European
level that may concern them. The Federal Council, moreover, holds several powers
in accordance with the Lisbon Treaty which may be exercised in order to protect
Ldnder competences (subsidiarity monitoring, subsidiarity action). Since EU law
often affects several aspects and competences from the perspective of the Austrian
allocation of powers, both the federal government and the Ldinder may be called
on to implement it. In this case, the federal government has a particularly strong
position insofar as it receives and distributes most information from the EU and
works as a clearing house or interface between the EU and the Ldnder so that the
federal government appears almost as a supervisory authority of the sub-units.

The Austrian Constitutional Court does not really “create” uniform norms, since
courts in Austria cannot positively “create” norms inasmuch as their decisions
are not binding in any general normative sense. The Constitutional Court has
nevertheless developed what could be called a “homogeneity judicature” in several
fields. Note also that the Austrian Ldnder, as of 1 January 2014, only have
administrative courts, but no further judiciary of their own, particularly not in civil
or criminal matters. The difficulty is that the Federal Constitution consists of a
variety of different principles that are phrased in a rather vague manner. Occasions
may arise for the Court to interpret these principles in a way that cannot always be
predicted. One example is the Court’s judgment on a Land constitutional provision
that provided more instruments of direct democracy at the Land level than the
Federal Constitution did at the federal level. Although the Federal Constitution does
not contain any explicit provision that refers to direct democracy at the Land level,
the Court held that the explicit provisions for the federal level contained implicit
restrictions also with regard to direct democracy within the Lénder.

The Constitutional Court may also review cases on the need to enact uniform
federal laws (except the cases in which it is up to the federal government’s
discretion to “deem” uniform federal laws necessary) or where the Lénder thought
it indispensable to deviate from these laws.

2. The Federal Constitution provides for a specific formal instrument that allows
the Lénder to co-ordinate their law-making where necessary. Under Article 15a
B-VG, they may conclude formal agreements (concordats), either with each other
or with the federal government. This is particularly useful in complex fields where
more than one tier is concerned, where harmonized laws are necessary, and where
such a voluntary agreement is to be preferred to a federal constitutional amendment
that re-allocates powers. Such agreements are concluded very frequently, e.g., in the
fields of environmental protection, development planning, health and social welfare.

The governors of the Austrian Lédnder meet several times a year in the so-called
“Landeshauptmdnnerkonferenz” which is an informal and voluntary body. Being a
stronghold of Lénder power that is much better able to defend Lénder interests than
the Federal Council, the Landeshauptmdinnerkonferenz has been called a “power
in the shadow”. There are also other joint bodies where the Land executives co-
operate, such as the conference of certain senior public servants at the Land level
or conferences where certain members of the Land governments meet. The Ldnder
have also informally established their own “liaison office”, which facilitates co-
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operation and co-ordination between them and is particularly valuable with regard
to the exchange of information.

3. In light of the limited range of subject matters remaining within the legislative
powers of the Ldnder, there is little room for internal unification of originally
diverse laws to begin with. While academic writing occasionally proposes changes
to specific solutions found in the laws of one Land by pointing at the corresponding
rules in other Lénder, or by suggesting (mostly in descriptive rather than legislative
terms) a new general model for a specific subject matter, there is no established
initiative promoting harmonization by way of restatements or by model laws in any
of the areas left to the Ldnder.

There are some “semi-state” actors which play a certain role in the legislative
process not only on the federal, but also on the state level. The principal economic
interest groups, including the federal chambers of commerce, agriculture and labor,
for example, all have corresponding institutions on the level of the Lénder. There
is compulsory membership in these public entities, which are regulated by federal
law. Among other tasks and responsibilities, they are called upon to comment on
legislation that affects the interests of their constituent groups, and they are invited
to nominate members to certain committees and advisory bodies. To the extent
legislation on the level of the component states concerns the agenda of these interest
groups, it is highly likely in practice that their representatives will pursue a uniform
strategy throughout the country, which may play a certain limited role in supporting
harmonization. However, this impact depends more on their political weight on a
day-to-day basis than on any pre-determined degree of importance.

Other institutions that may support legal harmonization include the Austrian
Standards Institute (Osterreichisches Normungsinstitut), a non-profit organization
accredited by federal law, which prepares the Austrian Standards (ONORMEN) for
industry. Furthermore, there are true non-state interest groups which are more or less
active in promoting uniformity in all component state laws for the subject matters
affecting their constituency. For example, the Austrian Alpine Club (Osterreichis-
cher Alpenverein) is interested in matters of the environment and regional planning.
However, these activities can best be described as lobbying, and their influence on
the actual legislative process does not exceed the impact of equivalent activities in
other countries.

4. Law is currently taught at six Austrian universities (including the Vienna
University of Economics and Business, which offers a special business law degree
program), each attracting students from the entire country, even though for practical
reasons, faculties tend to draw their student bodies from the regions geographically
closer to them.

Legal education focuses primarily on system-wide law, not only because this
indeed accounts for the majority of laws in force. Regulations do not restrict law
faculties’ curricula to any specific component state law but invariably speak of
“Austrian” law without any separation between federal and component state law.
However, certain aspects of administrative law falling under the competence of
the Linder may be selectively referred to in class, with a natural tendency of each
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faculty member to draw such examples from the Land where the university is seated
or from adjacent Lander. However, textbooks for students are invariably aimed at the
entire country, and exams in theory are not limited to one or more specific Lander
(even though the range of subjects on a particular exam may in practice be reduced
to the laws of a specific Land by announcement of the examiner in advance).

Bar admission is governed by federal law, the Attorneys Act (Rechtsanwaltsor-
dnung, RAO) and the Bar Examination Act (Rechtsanwaltspriifungsgesetz, RAPG).
Admission to the bar is overseen by the Chamber of Attorneys (Rechtsanwaltskam-
mer) in the Land where the candidate is registered as a trainee (Konzipient). The
RAO institutes Chambers of Attorneys to represent the interests of attorneys in each
Land, and provides each Chamber with disciplinary powers and jurisdiction over all
attorneys having their office (geographically) in that Land. All nine Chambers are
united in the Austrian Conference of Chambers of Attorneys (Rechtsanwaltskam-
mertag).

Bar exams are administered by panels instituted at the seat of each Oberlandes-
gericht (Court of Appeals) for all Lander within its respective jurisdiction. Just as
at the universities, the subjects tested are primarily system-wide law. Section 20 of
the RAPG, which lists the subjects of the oral part of the bar examination, speaks of
“Austrian” law exclusively without differentiating between or referring to the laws
of the Ldnder. However, to the extent the laws of the Lénder fall under the range
of subjects of the exam, the focus will primarily be on the Land of the candidate in
practice (though not necessarily so).

Admission to the bar is invariably for the entire federal system and to all
courts irrespective of the place where the exam was taken or where the attorney is
registered (§ 8 RAO). Attorneys are free to establish offices throughout the country.

In theory, graduates could set up their practice anywhere in the federation. More
than 40 % of all attorneys work in Vienna, where 20 % of the Austrian population
lives. Larger law firms (again primarily seated in Vienna) draw their staff from the
entire country. Still, for pragmatic reasons, graduates tend to remain either within
the vicinity of their original domicile or of their place of study.

Institutions of legal education do not play a major role in unifying the law of
Austria, although they do not interfere with unification either. The Academy of
Austrian Attorneys (Anwaltsakademie), for example, which administers training for
future attorneys as well as continuing legal education, does not offer courses tailored
to any specific component state law.

5. The Ldnder are obliged to implement international treaties as far as their
powers are affected by them. If they fail to do so in time, the federal government
will take over the responsibility and be entitled to adopt subsidiary measures, even
though the Lénder still remain competent. If they implement these treaties at a later
date, the federal government’s measures cease to be in force. A similar procedure
takes place with regard to the implementation of EU law, if the European Court of
Justice declares that the Lénder failed to implement EU law in due time.

While international voluntary coordination does play a certain role on the federal
level in an international context, it has almost no impact on the harmonization of
laws internally. There may be very limited ad hoc influences on the legislation
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of the Linder by way of their factual representation in international initiatives
such as the Alpine Convention, but this impact remains at a fairly low level.
In 2011, however, the Land Tyrol co-founded the European Grouping of Territorial
Cooperation together with the Italian Autonomous Provinces of South Tyrol-Alto
Adige and Trentino. Within the context of this new legal person, the three partner-
regions want to cooperate as much as possible, including also the “voluntary”
harmonization of their respective legislation in areas that fall into their competence.

4.4 Institutional and Social Background

1. The Constitutional Court (Verfassungsgerichtshof) can be petitioned to intervene
when federal legislation has exceeded the law-making power allocated to the federal
government. The Court may, among numerous other functions, review and strike
down both federal and Land laws (both constitutional and ordinary laws, as well
as decrees and administrative rulings), on an abstract or concrete basis, if they are
unconstitutional. The Court’s adjudication is perhaps rather more centralistic than
Liinder-friendly, but this is also due to the rather centralistic concept of the Austrian
Federal Constitution and on the whole a rather casuistic field of jurisdiction.

All courts, in particular the ordinary courts, the Constitutional Court, and the
administrative courts, may have to interpret Land law provided that they have to
apply it in a given case. On the appeal of the federal government or the Ldnder
governments, moreover, the Constitutional Court decides whether draft laws or
decrees, if enacted, would be in compliance with the allocation of powers. The
statement in which the Court expresses its opinion (“Rechtssatz”’) is regarded as an
“authentic interpretation” of the Federal Constitution and the Court itself considers
it to be binding. No other kind of ex ante-review is allowed by the Court, and
there is no formal obligation to consider precedents otherwise, even though it
is highly advisable as well as routine for state authorities to follow the opinion
expressed by one of the three Austrian Supreme Courts (Oberster Gerichtshof,
Verwaltungsgerichtshof, Verfassungsgerichtshof).

In civil and criminal matters there are no state courts since the “ordinary”
(i.e. civil and criminal) judiciary constitutes a sole federal power (Art 82 para 1 B-
VG). Nevertheless, the ordinary courts are geographically located in the Léinder and
certain ordinary courts and courts of appeal are misleadingly called “Landesgericht”
or “Oberlandesgericht” respectively.

As of 1 January 2014, the Ldnder will for the first time partake in the judicial
power as Ldnder administrative courts will be established that will hear appeals in
most administrative matters, while two federal administrative courts will be mainly
responsible for procurement, asylum and financial issues. Appeals against their
decisions go to the Administrative High Court or to the Constitutional Court, but
in both cases certain restrictions apply.
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2. In principle, the central government does not have the power to force
component states to legislate. In case of delayed implementation of international
or EU law (in the latter case, if the delay is ascertained as a fact by the European
Court of Justice), the federal government may take subsidiary measures unless the
Ldnder legislate themselves. Moreover, the Linder may be held responsible to bear
the costs arising from the Republic’s liability for delayed implementation.

The execution of federal law depends on the allocation of powers since there
are some instances (Art 11, 12 B-VG) where the Ldnder are responsible for
executing matters that are regulated by federal law. Most subject-matters, however,
are exclusive federal matters (Art 10 B-VG), which means that the federation is
responsible both for the legislation and the execution. Even if Article 102 B-VG
provides that the Lénder are charged to execute most of these matters on behalf of
the federation, the federation is and remains formally competent. There is thus no
need for an expensive double structure of administration: the Léinder administrative
authorities, including, as of 1 January 2014, the Ldnder administrative courts,
normally take care of federal administration. There are numerous exceptions to this
rule, though.

The Ldnder are represented in the Federal Council (Bundesrat), which is the
second chamber of the Federal Parliament. Normally, however, the Federal Council
may only exercise a suspensive veto. Even in those rare cases where it is entitled
to an absolute veto, it never makes use of it for political reasons. De facto, the
Federal Council is a chamber of political representatives who follow the policies
of the coalition governments with a constitutional majority in the National Council
rather than represent the interests of the Ldnder.

In a few cases in the legislative process, the Linder (represented by the Land
Governments) have direct rights of approval (in addition to whatever the Federal
Council decides) so that each Land could prevent certain draft laws from coming
into effect.

Every time a Land parliament is re-elected, it itself re-elects its delegates to the
Federal Council. This means that the Federal Council is a permanent body that is
not elected or re-elected as a whole, but whose members change from time to time,
according to the election dates of each Land parliament. The number of delegates
varies between a minimum of 3 and a maximum of 12 delegates according to the
proportions between the Léinder and their respective numbers of citizens.

The power to tax is arranged by the Fiscal Equalisation Act, which is an ordinary
federal statute. In legal terms, the federation may decide “who gets what” (although
there is a political tradition to negotiate the Fiscal Equalisation Act anew every
4 years between the federation, the Ldnder, and the municipalities). Section 4 of
the Fiscal Constitutional Act, however, obliges the federation to take care of the
administrative tasks imposed by the federal legislation on the various tiers and
of their abilities so that a Fiscal Equalisation Act would be unconstitutional if it
excessively neglected these criteria. According to the present Fiscal Equalisation
Act, some taxes are exclusive federal taxes, some exclusive Léinder taxes, some
exclusive municipal taxes, but a considerable part of the revenue is shared between
these tiers, regardless which level levies the tax. All taxes that are not mentioned in
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the Fiscal Equalisation Act (most of them are) are left to the Ldnder. This allows
them to invent their own subjects of taxation, which they are, however, highly
reluctant to do for fear of becoming unpopular with their citizens.

Section 6 of the Fiscal Constitutional Act explicitly allows that identical taxes are
levied regarding the same objects. It is up to the Fiscal Equalisation Act to decide
whether — if at all — and which — if any — taxes are ultimately being distributed
among the Ldnder.

Within the limits of the Fiscal Constitutional Act mentioned earlier, revenue
sharing is provided by the Fiscal Equalisation Act. The most important taxes are
shared taxes, levied by the federation. The revenue is shared between the federation,
the Ldnder, and the municipalities.

3. Most relevant institutions resolving intergovernmental conflicts have already
been mentioned, namely the Constitutional Court and, more informally, the Linder
conferences, and the liaison office of the Lander. The Federal Council should rather
not be mentioned in this context since it does not really represent Lénder interests in
practice. In the context of European integration, there are several intergovernmental
working groups where the tiers closely co-operate and exchange information.

An important new body was founded in 1999 when the federation, the Ldnder
and (after the necessary express constitutional authorisation) the municipalities
concluded a formal agreement on a so-called “consultation mechanism”: Every time
one of these tiers plans a draft law or decree that would impose financial burdens
on the other tiers, this plan has to be discussed in a consultation committee that
consists of equal numbers of representatives of all three tiers. If no consensus is
reached, the tier that proposes the plan has to bear the financial burden. Although
the consultation mechanism is not applied very frequently, its very existence seems
to advise the tiers to negotiate certain laws informally at an earlier date. Another
such agreement (“Austrian Stability Pact 2012”) was concluded in 2012 in order to
enable the Republic to keep within the limits set by the EU convergence criteria:
According to this agreement, the federation, the Lédnder and the municipalities have
to stabilize their budgets in order to restrict the overall national deficit.

4. The civil service of the federation is separate from the civil services of the
Ldnder. According to Article 21 B-VG, each is responsible for the laws regulating
their own civil servants and public employees, including those of the municipalities
and municipal associations for whom Land legislation is mainly responsible. While
arigid “principle of homogeneity” applicable to the pertinent law of the federation
and the Ldnder was repealed in 1999, a “lighter version” of this principle still exists.

According to Article 21 para 4 B-VG, public employees are guaranteed at all
times the possibility of alternating service among the federation, the Ldinder, the
municipalities and the municipal associations. Legal provisions that vary the weight
accorded to terms of service depending on whether they were served with the
federation, a Land, a municipality or a municipal association are inadmissible.
In order to enable each tier’s service code, staff representation regulations and
employee protection scheme to develop along equal lines, the federation and the
Ldnder have to inform each other about their plans in these matters.
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5. Apart from the “modern minorities” (including mostly migrant workers from
Turkey, the Balkan States and Northern Africa), there are six indigenous national
minorities (Croatian, Slovenian, Hungarian, Czech, Slovakian and Roma) that enjoy
a specific status of legal recognition (primarily certain language rights) due to their
ethnic and linguistic distinctiveness. There are, however, neither racial nor religious
nor any other social cleavages in the federation that would be of importance in the
present context.

The national minorities just mentioned live in the South and East of Austria,
but, apart from having lived there for a long time, they do not have a particular
relationship to the legal status of a Land and certainly are not concentrated in a
political subdivision of their own.

Austria is a rather symmetric federal state, and there are no extreme disparities
between the Ldnder, although each of them has a distinctive geography. Small as the
country is, there are no significant natural resources such as oil and gas, but water (of
an excellent quality) is available in enormous quantities and also used for producing
hydroelectric power. Education is mainly the same across the country, since most
matters pertaining to schools and education fall under the federal competence; not
all Lénder, however, have a university of their own. The small Western Lénder are
richer and more developed than at least some of the regions in the East and South
of Austria, with the exception of Vienna which is the capital and a Land at the same
time, and which enjoys a privileged status also with regard to fiscal equalisation.

4.5 Conclusion

Due to the highly centralistic nature of Austrian federalism, full unification surely
is the predominant feature since the federation is exclusively competent for an
extremely ample catalogue of matters in which thus no harmonization is needed.
Since the allocation of powers, yet unreformed as it is, is highly fragmented and
complex, there nevertheless remain many fields where harmonized legislation (to
be adopted by the federation and the Ldnder, each with regard to different aspects
of the same matter) is useful, and the co-operative way of concluding voluntary
agreements under Article 15a B-VG is a particularly commendable tradition. Still,
the question of a reform of the federal system and of the allocation of powers
in particular has been on the table for many years. The problem was aggravated
by Austria’s EU membership, which revealed all the weaknesses of the system of
allocation of power when “harmonic” implementation of EU law is necessary. The
Constitutional Court helps to overcome some of these difficulties, e.g., through the
development of the “principle of mutual consideration” or through various shapes
of the “principle of homogeneity”. At the same time, however, application of these
principles is based on a narrow understanding of Lénder autonomy. Even though
this does not lead to outright centralization, it leads to uniformity of legislation.
Given this situation, why have a federal system with an inherent allocation
of powers at all? Why have an allocation of powers if it is uniformity that is
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wanted in so many fields? Legally speaking, as long as the principle of federalism
remains one of the leading principles of the Austrian Federal Constitution, it
could not be abolished without a qualified constitutional amendment, including a
referendum. The historical identity of the Lénder which is still strongly felt by
their citizens, especially in the Western part of Austria, as well as the geographic
and economic differences between them seem to plead for the continuance of the
federal system, even though a reform is needed. The proposals made during the
Austrian Constitutional Convention (2003-2005) as well as the ideas suggested by
the members of the Special Parliamentary Committee and the small expert group
that were established afterwards were highly controversial and it is unlikely that the
deep gap between the political parties and between the federation and the Léinder as
to a reform of federalism will be bridged in the near future.? The reform of Austrian
federalism thus seems to follow a path of rather small steps-as to which the very
latest, namely the establishment of genuine administrative courts of the Linder will
surely be of greater impact.

2The aforementioned expert group presented a draft for the reform of the federal state on 11 March
2008, which was opposed by the Léinder and thus failed to be realized.



Chapter 5
Belgium: A Broken Marriage?

Alain-Laurent Verbeke

5.1 Overview

5.1.1 A Francophone Centralized State

The territory of present-day Belgium has no history as a single unit before 1830.
With the French Revolution, the territory was fully absorbed by France. After the
fall of Napoleon in 1814, at the Vienna Congress, it became part of the newly
created United Kingdom of the Netherlands, under King William I of the House of
Orange. This was a Dutch speaking Protestant State, deeply resented in the Catholic
South with its Francophone elite. Already in 1830, the South broke away and the
Kingdom of Belgium was born. In 1831, the Belgian Federal Congress wrote a
liberal constitution that created a unitary parliamentary state with a constitutional
monarch. There was no shared sense of “Belgian” identity and no sense of a single
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people seeking nationhood. The line dividing Europe into a Germanic North and
Latin South cuts across Belgium — dividing it in a Flemish North (Dutch speaking,
60 %) and a Walloon South (French speaking, 40 %).'

During the nineteenth century, a strong centralized government made French
the single official language, imposed also on Flanders. From the outset, the
Walloon industrialized region was economically dominant, with Flanders relying
on subsistence agriculture. Within Belgium, there was rampant social and economic
discrimination against those who spoke Dutch. Towards the end of the nineteenth
century a Flemish movement emerged, with a major focus on language rights. The
1898 “Law of Equality” nominally recognized the validity of both languages in
official documents.

5.1.2 Constitutional Revisions

A critical change occurred in 1932 and 1935, when for purposes of governmental
activities, two monolingual regions were created on the basis of a territorial line
dividing the country into two parts. The use of language in administrative matters,
primary and secondary education, as well as in judicial matters was to be based
exclusively on location — not the mother tongue of the individual citizen. In Flanders,
Dutch became the only official language, and in Wallonia, the official language was
exclusively French. Brussels and certain border areas were said to be bi-lingual.

By the mid-1960s, the Flemish gross regional product per capita surpassed that of
Wallonia.”> Today, the Flemish Region of the country is substantially richer than the
Walloon Region. Since 1970, contemporaneous with economic rise of the Flemish
Region,? five sets of constitutional revisions (and a pending sixth reform of state)
have transformed Belgium’s governmental structure from a strong unitary federal
system into a federal structure of mind-boggling complexity, in which substantial
power has devolved to sub-federal governmental units. Two major principles have
dominated these reforms.* The first is the devolution of more powers and autonomy
to the component states. The second one is minority protection: of the Francophone
people (40 %) in the country at large, and of the Flemish people (20 %) in Brussels
(see infra Sect. 5.2.4).

ITotal population of ca 11,000,000.

2L. Hooghe, Belgium: Hollowing the Center, in Federalism and Territorial Cleavages, Eds. Ugo
M. Amoretti and Nancy Bermeo, Johns Hopkins University Press: Baltimore. 2004, pp. 56-57.
3The Flemish demand for reform in 1970 aimed at cultural and language rights (reflected in
Communities) and the Walloons at economic autonomy (reflected in Regions), in order to improve
the bad economic situation in the South.

4A. Alen & K. Muylle, Handboek van het Belgisch Staatsrecht, Kluwer, Antwerp. 2011,
n. 253-256.
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5.1.3 A Federal State

Article 1 of the Constitution declares Belgium to be a Federal State, constituted by
Communities and Regions. Power and responsibility is allocated to governments
for each of three Communities (French, Flemish, and the small German part)
(article 2) and for three Regions (Wallonia, Flanders, and the bilingual Brussels
Capital Region) (article 3). According to article 4 of the Constitution, Belgium
comprises four language areas (Dutch, French, bi-lingual Brussels and German).’
Every municipality in the country belongs to one of them. In these areas, all public
affairs, between the government and citizens, in administrative, judicial and all
other public matters, must absolutely be conducted in the language of the territory,
i.e., Dutch, French or German in the monolingual areas, and Dutch and French in
Brussels.® This is said to consecrate the territoriality principle, with several legal
consequences, most importantly the territorial competence of Communities and
Regions (see infra Sect. 5.2.4).

The Flemish Region comprises the Dutch language area, the Walloon Region the
French and German language area, and the Brussels Capital Region the bilingual
language area. The Flemish Region also comprises the Provinces of Antwerp,
Limburg, East-Flanders, Flemish Brabant and West-Flanders. The Walloon Region
consists of Hainaut, Liege, Luxemburg, Namur and Walloon Brabant.

The Flemish Community not only includes the Flemish language area but is
also competent for the Flemish institutions in the Brussels Capital Region. The
same goes for the French Community, including the French language area, and
the French institutions in the Brussels Capital Region (articles 127 § 2 and 128
§ 2 of the Constitution). The German-speaking Community consists of the German
language area.

The Communities and Regions have separate, directly elected, parliamentary-
style legislatures, a legislatively accountable executive body, and broad and exclu-
sive policy responsibility and authority in specified areas. Although the Flemish
Community and Region remain separate legal entities, their powers are executed
in Flanders by one single Parliament and Government. Belgium therefore has
six in lieu of seven parliaments and governments: one federal, and five on the
component state level (Flanders, Brussels, Walloon Region, French Community, and
German Community). Belgian federalism is said to be of an asymmetrical nature:
although the distinction between Community and Region is fundamental, their

SThis is a small German-speaking area along the eastern border with a population of about 75,000.

SWith a mitigation through ‘language facilities’ in 27 municipalities in a monolingual Region,
where it is allowed to use the language of a protected minority in public matters. There are six
border municipalities in Flanders with facilities for Francophone people, four border municipalities
in Wallonia with facilities for Dutch speakers, six municipalities in Flanders on the border with
Brussels, with facilities for Francophone people, nine municipalities in the German language
area with facilities for Francophone people and two municipalities in Wallonia with facilities for
German speaking people.
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functioning is not identical in all parts of the country.” In Flanders, the powers of
the Region are executed by Community institutions, while on the Francophone side,
some Community powers are executed by Regional institutions. Also, the Brussels
institutions have at several points a different status than in the other Regions.

5.1.4 Towards a Confederate State®

The evolution is one of reverse federalism: not from separate entities towards a
federation, but from a very centralized government to an unraveling of the federal
power towards Communities and Regions. This evolution has not yet come to an
end. The Flemish demand more devolution, towards a confederate model. This was
the big issue for the June 10, 2007 and the June 13, 2010 federal elections. In
the 2007 federal elections a Flemish cartel between the Christian-Democrats and a
(at the time) small nationalist party N-VA won the elections with an overwhelming
victory for their leader Leterme. Since that date, at least until Fall 2011, the country
has been in a deep institutional crisis. Flemish parties demand a substantial state
reform, Francophone parties refuse.

Since mid 2007, the political scenario has been worse than a bad Hollywood
B movie. More than 6 months of negotiations in the second half of 2007 led
nowhere. In despair, on Christmas 2007, the King asked the Former Prime Minister
Verhofstadt to form a provisional government until Easter. At the end of March
2008, with an agreement on a first round of minor issues for devolution® and the
hope for a more substantial reform by mid July, Leterme took over as new Prime
Minister with a government held hostage by the magical date of July 15. On July
14, 2008, no further progress was made in the negotiations for a state reform, and
on that evening, the Prime Minister offered his resignation to the King. After a short
cool-off period, the King refused this resignation and appointed three Mediators
who had time until mid-September 2008 gathering the parties around an agenda for
state reform. The financial crisis of the fall 2008 shifted the attention towards even
more urgent matters. However, in the aftermath of the government intervention to
save Fortis bank, Prime Minister Leterme had to resign around Christmas of 2008.

Herman Van Rompuy, the current President of the EU Council, became the
new Prime Minister. Being called to Europe, he left the job in November 2009

7A. Alen & K. Muylle, 2011, n. 263-264.

8Tn the Belgian context, this concept does not necessarily refer to a cooperative model between
independent states, but also to the extreme devolution of powers to the component states within
the framework of one single independent State, in which, however, the powers of the Central
Government have become extremely limited.

Involving several transfers of power on minor issues, not discussed in this Report because not yet

approved. See Proposal for a Special Act on Institutional Measures, Belgian Senate 2007-2008,
n. 4-602/1, 5 March 2008.



5 Belgium: A Broken Marriage? 125

and Leterme took over again. This Leterme II government was broken up at the
end of April 2010 when the Flemish liberals resigned. New federal elections were
unavoidable in June 2010. The result was a revolutionary landslide victory for
Flemish nationalists N-VA in Flanders, led by the charismatic Bart De Wever who
brought the party to the number one position as the largest political party in the
country. In the South there was a clear victory for francophone socialists PS, led by
Elio Di Rupo.

For more than a year, until the Summer of 2011, these two were trying to broker
a deal for a new Belgian institutional design and attempt to form a government,
without any success however. In the meantime Leterme II continued as a “resigning”
government taking care of day to day current affairs. It was only after the largest
Belgian party, N-VA, left the negotiation table in July 2011, that DiRupo as
“formateur” (and Prime Minister to be) was finally able, after a record setting 541
days, and without any majority on the Flemish side of the Federal Parliament,
to form a government on 6 December 2011, between the Socialists, Christian-
Democrats and Liberals.

In the meantime while trying to form a government coalition, Di Rupo reached
in the fall 2011 a political consensus about the state reform. Since the constitution
requires a complex majority in Parliament for state reform, a political agreement
(the so called Butterfly agreement) between no less than eight parties (the socialists,
Christian-Democrats, Liberals and green parties on both sides of the country) was
finalized. This agreement includes a complex package of state reforms on diverse
matters (infra). The implementation of this sixth state reform will take place in
several steps. The first part of the reform laws has been signed on July, 19 2012.
The next part of the implementation is still a work in progress.

The opinions about this agreement are very divergent. Proponents and opponents
of this agreement take into account that this is not a terminus. The big discussion
about Federalism versus Confederalism has already started. Since new federal
elections will take place in June 2014 at the latest and these federal elections will
probably take place at the same time of the Regional and the Community (and the
European) elections, a new institutional crisis is not an unrealistic scenario.

5.2 The Federal Distribution and Exercise
of Lawmaking Power

Questions: (1) Which areas of law are subject to the (legislative) jurisdiction of
the central authority?; (2) Which areas of law remain within the (legislative)
Jurisdiction of the component states?; (3) Does the constitution allocate residual
powers to the central government, the component states, or (in case of specific
residual powers) to both?; (4) What is the constitutional principle according to
which conflicts (if any) between central and component state law are resolved
(e.g., supremacy of federal law)?; (5) Do the municipalities — by virtue of the con-
stitution or otherwise — have significant law making power and if so, in what areas?
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From the concept of reverse federalism, it follows that there is a devolution of
powers from the central, i.e., federal level to the Component States, Communities
and Regions. The fundamental basis for this transfer of powers is the Special State
Reform Act of 8 August 1980 (SSRA), as amended.

The Federal authority is being dismantled in a dual fashion: by transferring
powers upwards to the European Union (and to the European Court of Human
Rights) (see article 34 of the Constitution), and downwards to the Communities
and Regions. The latter is the process of federalization. In the context of the present
Report, we only deal with this phenomenon.

5.2.1 The System of Distribution of Powers

5.2.1.1 Enumerated Powers

Articles 127-130 of the Constitution enumerate powers for the Communities.
Article 134 gives legislative powers to the Regions, through a special majority
Act. Communities and Regions are competent to enact legislative norms, called
Decrees (and Ordinances in Brussels),!” in areas explicitly allocated to them by
the Constitution or by Special Acts. They also have the implied power to make rules
as far as necessary for the execution of an enumerated power (article 10 SSRA).
Constant case law of the Constitutional Court teaches an exhaustive interpretation of
these enumerated powers. Given the autonomy of the Communities and the Regions,
and the exclusivity of their powers (see infra), enumerated powers are presumed to
be total and exceptions must be interpreted restrictively.'! This reduces the need for
implied powers, and it explains the Constitutional Court’s rather restrictive stance
toward the use of implied powers.'?

Accessory or complementary powers are functional or instrumental competences
enabling an efficient execution of the powers transferred. Examples are the power
to establish decentralized services and institutions (article 9 SSRA) and the power
to create an autonomous administration (article 87 SSRA).!3

Article 19, § 1, first section SSRA, provides that the Communities and the
Regions execute their powers, without any prejudice to the powers that have
been reserved after October 1, 1980,'4 by the Constitution to the Federal Acts
of Parliament. Since there was no distribution of powers before the State Reform
of 1980, the term “Act of Parliament” in the Constitution, dating from before

10With a slightly different legal status.

"'"There are, however, many exceptions, keeping several aspects of such powers with the central
Federal authority (see infra).

12A. Alen & K. Muylle, 2011, n. 360-362.
3A. Alen & K. Muylle, 2011, n. 411-414.
14This is the date the SSRA entered into force.
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October 1, 1980, refers to any legislative norm."® It can be a Federal Act, a
Community or Regional Decree or a Brussels Ordinance. This depends on the area,
i.e., on whether it is one in which the power has been allocated to Communities or
Regions, or an accessory power thereof. In matters referred to by the Constitution,
after October 1, 1980, as to be regulated by an Act of Parliament, it is clear that such
Act of Parliament is a Federal Act, and thus constitutes a reserved power for the
Federal authority, in the sense of article 19 § 1, first section SSRA. This prohibition
for Communities and Regions to legislate in areas reserved for the Federation, does
not follow from the Constitution itself, but from this Special State Reform Act.
The Constitutional Court has therefore ruled that it is possible for a Community or
Region to legislate in matters reserved for the Federal authority, if a special and
explicit permission to do so is given by a Special State Reform Act, or if such
legislation may be based on implied powers as provided in article 10 SSRA.

5.2.1.2 Residual Powers

The central federal authority is involved in a constant process of devolving its
powers. All areas not allocated to the Communities or Regions remain under the
competence of the federal authority, i.e., the federal authority keeps all residual
powers.

Yet, that principle is subject to change: article 35 of the Constitution, introduced
by the 1993 State Reform, states that the federal authority has competence only
in matters that have been explicitly allocated to it; according to this provision,
therefore, residual powers rest with the Communities and Regions. This article,
however, has not yet entered into force. It remains a dead letter until a new article
in the Constitution enumerates the exclusive powers of the Federal authority and
a special majority Act of Parliament has determined how the residual powers will
be executed by the Communities and Regions.!® In spite of the sixth state reform
negotiated in Fall 2011, it does not seem very likely that this article 35 will soon
become effective, although some people very recently mentioned this matter as a
part of the coming seventh reform of state.

5.2.1.3 Exclusive Powers and the Principle of Verticality

The distribution of powers is based on the principle of exclusivity. The idea is that
one legal issue should in principle be addressed exclusively by only one legislator.
This relates to the autonomy of Communities and Regions, and the equal position
of Federal Acts of Parliament and Decrees. This principle also serves to eliminate
conflicts of competence. Yet, since there are many exceptions to the principle of
exclusivity of powers, conflicts are not lacking in practice (see infra).

I5A. Alen & K. Muylle, 2011, n. 372-374.
16A. Alen & K. Muylle, 2011, n. 58.
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The principle of verticality implies that the government that is competent for
the regulation of an area also is competent for the execution of its own norms.
An exception to this principle are the limited concurrent powers, with the federal
authority establishing the norms and the Communities or Regions executing them
(see infra).

5.2.1.4 Shared, Parallel and Concurrent Powers!'’

First of all, there are situations of partial exclusivity. Some aspects of a certain
matter are exclusively awarded to one authority, and other aspects to another.
These are shared powers. This is a consequence of the numerous exceptions
made to the power transfers to Communities or Regions, reserving some powers
for the federal authority. There are numerous examples, illustrating the famous
Belgian competence chaos: e.g., the power of youth protection is allocated to the
Communities but several aspects are reserved for the federal authority (article 5, §
1, II, 6° SSRA); the power of policing dangerous and unsafe enterprises belongs to
the subunits but labor protection remains a federal competence (article 6, § 1, II,
3° SSRA); the same is true for agriculture and offshore fishing (article 6, § 1, V
SSRA). Many other examples could be added.

Second, in case of parallel competences, there is a cumulative and parallel
execution of powers on several levels concerning the same area or topic. Several
authorities are then competent, each for their own territory and with their own means
and institutions. E.g., the power for the public industrial initiative was qualified by
the Constitutional Court as a parallel power shared by the federal authority and the
Regions. In the SSRA we can find other examples: e.g., scientific research, a parallel
power for the Federal authority, the Regions and the Communities (article 6bis, § 1
and § 2 1°); establishing and governing public credit institutions, is a parallel power
for the Federal authority and the Regions (article 6, § 1, VI, first section, 2° and
fifth section, 2°). The same goes for fundamental rights such as equal rights for
men and women (article 11bis of the Constitution), the right to privacy and family
life (article 22 of the Constitution), the right of a child to respect for its moral,
physical, psychological and sexual integrity (article 22bis of the Constitution), the
right to have a dignified human life (article 23 of the Constitution), and the right to
consult and receive a copy of any official government document (article 32 of the
Constitution).

Third, there are situations in which the principle of exclusivity is not applied
but rather replaced by concurrent powers. In the case of total concurrent powers,
the Communities or Regions are allowed to regulate only as long as the Federal
authority has not enacted, and any subunit regulation is abolished as soon as there
is a federal regulation. There is only one example of this form of jurisdiction: the
tax power of Communities and Regions based on article 170, § 2 of the Constitution

17A. Alen & K. Muylle, 2011, n. 364.
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(see infra Sect. 5.4.2.1). This power is limited to areas where no federal tax exists,
and a later federal tax abolishes the communal or regional tax, if this appears neces-
sary. This criterion of necessity is subject to the control of the Constitutional Court.

More frequent are limited concurrent powers. Here, the federal authority deter-
mines the basic rules while the Communities or Regions usually complement and
apply these rules (sometimes they must apply them unchanged). In doing so, the
Communities or Regions may only make the rules stricter but cannot relax them.
As indicated above, this is an exception to the principle of verticality. Examples are
the mere application by the Regions of federal norms on employment of foreigners
(article 6, § 1, IX, 3 SSRA), and the power for the Regions to complement and
apply federal norms on government works and assignments (article 6, § 1, VI, fourth
section, 1 SSRA). The Constitutional Court has given such power of complementing
and applying to the Communities and Regions also in matters of fire security, the
duty to motivate particular acts of government, and regarding restrictions on the
right of privacy and family life. In all of these cases, the federal norms are a
minimum that may be complemented by the Communities and Regions, without
prejudice to the federal norms.

5.2.1.5 Solving Conflicts

A distinction is made between conflicts of powers and conflicts of interests.'® While
the former is a legal conflict, the latter is supposed to be of a political nature.
The job to prevent conflicts of power is handled by the Legislation Department
of the Council of State, whose opinions are not binding but command high moral
authority (article 141 of the Constitution). The job to resolve conflicts of power
is handled by the Constitutional Court (article 142 of the Constitution). Awaiting
a Special Act for the prevention and resolution of conflicts of interests (article
143 of the Constitution), this remains in the hands of the existing Committee of
Consultation (article 31 of the Ordinary State Reform Act (OSRA) 9 August 1980),
with 12 members, and with a double parity, between Flemish and Francophone, and
between members of the Federal Government and of the Regional and Community
Governments. When exceeding a certain power forms the basis of a conflict, then
the legal procedure applicable to power conflicts is followed.

Article 143 § 1 of the Constitution imposes on the Communities and the Regions
the principle of Federal Loyalty (Bundestreue) in the execution of their powers, in
order to prevent conflicts of interest in the Federal State. It is clear, however, that
the principle of Federal Loyalty also plays a dominant role in the prevention and
solution of conflicts of power. The principle of proportionality (see infra) applied
by the Constitutional Court is in fact an application of this Federal Loyalty. The
political agreement on the sixth reform of state of 2011 puts the controlling power
upon this Federal Loyalty in the hands of the Constitutional Court.

18A. Alen & K. Muylle, 2011, n. 418-419.
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Conlflicts of powers are decided according to the nature of the powers involved.
In case of concurrent jurisdiction, the federal norm prevails over the Community or
Regional norm. In the case of shared and parallel jurisdiction, both norms are equal
to each other. Even with both instances remaining within the limits of their powers,
itis possible that there is an overlap or a conflict. Both the Legislation Department of
the Council of State and the Constitutional Court resolve these conflicts according
to the proportionality principle. No government may, even within the limits of
its competences, take measures that would make it disproportionately difficult for
another government authority to execute its powers in an efficient manner. The
Constitutional Court applies the same principle to the exclusive powers, both of the
Federation, and of the Communities or Regions, and both to their material powers
and to their territorial powers. The proportionality principle is thus inherent in any
execution of power.'”

5.2.2 Territorial Powers*

Obviously, federal powers can be applied in the whole country of Belgium. This is
not the case for the Communities and Regions. The four language areas laid down in
article 4 of the Constitution (see supra Sect. 5.1) delimit their territorial jurisdiction.
As indicated, this coincides with their territory for the three Regions and for the
German Community. This is however not the case for the Flemish and the French
Community who execute their powers, except in case of language matters, not only
in their own area, but also in those institutions in the Brussels Capital Region that
must be considered exclusively part of their Community (see supra Sect. 5.1).

This has led to different interpretations of the concept of a Community. The
French Community favors the personality principle: a Community is related to
a group of individual citizens that are united by a same language and culture.
This approach would allow the French Community to claim competence over all
Francophone citizens, wherever they live, even in Flanders. The Flemish Com-
munity vehemently opposes such interpretation which ignores the constitutional
territorial distribution of competences. The Constitutional Court firmly upholds the
territoriality principle.?! The Constitution establishes an exclusive distribution of
territorial powers. All legislation of a Community must be limited to the territory
under the competence of such Community. Indeed, the exclusive powers doctrine
requires that each concrete relation or situation is regulated by only one legislator
(see supra). The Constitutional Court must ensure that Communities do not exceed
their territorial or material jurisdiction.

1A, Alen & K. Muylle, 2011, n. 365.
20A. Alen & K. Muylle, 2011, n. 299-303.

2lConstitutional Court, n. 9 and 10, 30 January 1986; n. 17, 26 March 1986; n.29, 18 November
1986; n.51, 19 April 2006.
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The Court has, however, softened its stance in matters of culture.?? Here, a
limited deviation from the territoriality principle seems to be accepted. Given
the specific nature of promotion of culture, it is possible that the execution of
Community powers in this area may have some consequences outside the territory
of the respective Community. Such extraterritorial consequences of measures for
the promotion of culture are accepted if they respect the proportionality principle.
In particular, they must not infringe the cultural policies of the other Community.
Another restriction imposed by the Court is that a Community cannot protect its
minority situated in another language area.

5.2.3 Material Powers

5.2.3.1 Communities

The powers of the Communities include cultural matters, education, personalized
matters (see infra.) use of language, cooperation between the Communities and
international cooperation in the areas mentioned (articles 127-130 of the Consti-
tution). Within the limits of their powers, Communities (and also the Regions)
may sanction non-compliance with their legislative norms, which means that the
component states have important criminal law power.”> The political agreement
on the sixth reform of state provides the Communities and the Regions with a
positive injunction power concerning these federal powers and an increasing say
in the prosecution and the criminal policy of the Public Prosecution.

Cultural matters are described exhaustively in article 4 SSRA. Among them
are the libraries and museums, radio and television, written press, youth policy,
sport, and tourism. Personalized matters are intrinsically linked to the life of a
citizen in his Community. They are described in article 5 SSRA and include
two categories: health policy and aid to individuals. The social security system,
however, is excluded from communal power and reserved to the federal government,
although the political agreement of 2011 changes in a complex way some small
parts of powers. Health policy includes health care in and outside of hospitals (with
important exceptions concerning the basic rules for hospital policy and sickness and
invalidity insurance), health education and preventive health care. General health
policy is a residual power of the Federation. Aid to individuals includes various
measures of social welfare to families, immigrants, disabled persons, senior citizens,
juveniles, detainees, etc. However, an important exception, again reserved for the
Federation, is the regulation of the minimum standards of subsistence.’*

22Constitutional Court, n. 54/96, 3 October 1996; Comments of A. Alen & P. Peeters, in European
Public Law 1997, 165-173.

ZA. Alen & K. Muylle, 2011, n. 379-380bis.
24A. Alen & K. Muylle, 2011, n. 385.
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Education is the most important Community power. Since the 1988 reform, this
competence is quasi total. Limited exceptions are the determination of the beginning
and end of the mandatory education age, the minimum conditions for awarding a
diploma, and pension regulation.

The political agreement of 2011 on the sixth reform of state provides an
enlargement of power on a number of very specific matters which already belonged
to the Communities.

5.2.3.2 Regions

The regional powers are, in execution of article 39 of the Constitution, specified in
article 6 SSRA. Although some of them are very broad, there are always exceptions,
reserving some aspects to the federal government. The Regions also have the
authority to enter into international treaties with respect to matters within their
Jurisdiction.

Since 2002, the Regions have power over the subordinate authorities such as
municipalities and provinces (see infra Sect. 5.2, question 5). Exceptions are civil
registry, police and fire departments, and pension regulation of personnel. Article 6,
§ 1, VI SSRA combines a very large allocation of powers on economic policy and
development to the Regions (section 1) with important exceptions reserving powers
to the federal authority, justified by the functioning of an economic and monetary
union (sections 3-5).% Tax law will be discussed infra Sect. 5.4.2.6; there have
been important transfers to the Regions, although the Federation remains mainly in
charge of taxation.

Other competences include environmental and urban planning, environmental
policy, water policy, land and nature regulation and conservation, housing (except
Federal powers regarding leases), agricultural policy (again, except important
Federal powers), offshore fishing, energy, some aspects of labor policy, public works
and transportation. In spite of the exhaustive interpretation of the latter powers by
the Constitutional Court, large exceptions reserve important aspects to the federal
government, such as railroads, air traffic, general police and regulation on traffic and
transport, technical regulations, etc. Infrastructures exceeding the territorial limits of
a Region require a cooperation agreement (see infra Sect. 5.4.3).

The political agreement of 2011 on the sixth reform provides an enlargement of
power on a number of very specific matters.

5.2.3.3 Federal Government

In the areas of public law, social law, economic law, criminal law, and tax law,
numerous powers have been transferred from the federal to the state component

BA. Alen & K. Muylle, 2011, n. 408-410.
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level. Still, the federal authorities clearly have vast material powers (see, e.g., those
enumerated in article 6, § 1, VI, in fine SSRA). As we have seen, many of the
transferred powers are qualified by plenty and sometimes large exceptions, reserving
substantial powers for the Federal government. Several areas of law completely
remain with the Federation. Its competence includes e.g. private law, commercial
law, corporate law, banking and finance, competition law, industrial and intellectual
property law, labor and social security law, the bulk of tax law and of the justice
system. One should of course keep in mind that the Federation’s impact in these
areas is decreasing because of transfers upwards to the European Union.

5.2.4 Minority Protection®®

At the federal level, there are a variety of mechanisms to ensure that neither the
Flemish nor the Francophone parties, acting on their own, can impose decisions
on the other language group. A governing majority in Parliament always requires a
coalition and the Belgian constitution prescribes that the cabinet must have an equal
number of ministers from each language group, apart from the Prime Minister. This
means that the coalition’s necessarily cut across language lines and typically include
at least four of the six major parties.”’ Because of what is known as the “cordon
sanitaire,” all parties have agreed with each other never to include the Flemish
Federalists (the Vlaams Belang) in the governing coalition. The reason for this is not
so much this party’s persistent calls for Flemish independence but what is regarded
as its racist hostility to immigrants and its fascist antecedents.

Each Member of Parliament in the Federal House of Representatives is elected
for a 4 year term in geographically defined districts from party lists on the basis
of proportional representation and is assigned either to the French or the Dutch
language group, depending on the language area.”® Certain “special laws” require
concurrent majorities from each language group as well as a two-thirds overall
majority (article 4 final section of the Constitution). The “Alarm Bell Procedure”
(article 54 of the Constitution), although rarely invoked, enables a three-quarter
majority of either language group to suspend the enactment of any proposed
legislation® that is thought to adversely affect that group. If invoked, the legislative
process is suspended and the matter is referred to the Council of Ministers for further
consideration and negotiation. Unless an acceptable compromise is reported out in
30 days, the government would most likely fall.

20A. Alen & K. Muylle, 2011, n. 306-323.

7See also L. Hooghe, “A Leap in the Dark: Federalist Conflict and Federal Reform in Belgium.”
Occasional Paper #27, Western Societies Program. Cornell University: Ithaca. 1991. Nevertheless
for the first time in three decades a Francophone holds the top position since 2011.

28Except for the Brussels Capital Region and some surrounding suburbs, all of the electoral districts
are monolingual.

2Except for budget matters and for special majority laws.
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Analogous mechanisms and procedures are available in the Brussels Capital
Region to protect the Flemish minority there.

Question 5. Do the municipalities — by virtue of the constitution or otherwise —
have significant law making power and if so, in what areas?

As indicated, subordinate authorities like the Provinces and Municipalities are
under the control of the Regions. Over the years the law making power of these
subordinate authorities has been drastically limited and effectively reduced to an
implementing or advisory role to the powers of the higher authorities.** Being lower
authorities, they are under the judicial control of administrative action and under the
administrative supervision of the higher authorities, in particular the Regions.

Especially the Provinces have become mere coordinators between these higher
authorities and the Municipalities. An important power for the Municipalities is
the civil registry (article 164 of the Constitution) and the police (article 184 of the
Constitution), which are both, however, subject to the ultimate control of the federal
government.

5.3 The Means and Methods of Legal Unification

5.3.1 To What Extent Is Legal Unification or Harmonization
Accomplished by the Exercise of Central Power
(Top Down)?

5.3.1.1 Via Directly Applicable Constitutional Norms? (e.g., The Equal
Protection Clause in the US Requires Specific Features of Family
Law; Due Process Limits in Personam Jurisdiction)

The traditional individual civil and political rights and liberties in the Constitution,
such as right to privacy and family life, have a direct effect. The same goes for the
fundamental rights and liberties guaranteed in the ECHR as well as those in the UN
Covenant on Civil and Political Rights. Obviously, the EU-Treaty has direct effect as
well. The traditional rights and liberties enjoyed in Belgium also have a horizontal
effect or Drittwirkung, i.e., on the relationship between individual citizens. Since
only states can be brought before the European Court of Human Rights, this has
introduced an indirect horizontal effect, imposing a positive duty on the Member
States to take all measures needed to guarantee the effective protection of the rights
and liberties also on the horizontal relationship between individual citizens.
Socio-economical rights and liberties such as the right to labor or housing have
no direct effect. In some cases, however (e.g., access to free education, social
assistance), there is a mitigated form of direct effect through a duty of standstill: it

30Some autonomy remains, protected by the Constitutional Court against infringements of, e.g., the
Regions and Communities (A. Alen & K. Muylle, 2011, n. 191 bis).



5 Belgium: A Broken Marriage? 135

is then forbidden for the government to take measures that would lower the level of
protection substantially below the one existing at the time of the entering into force
of such a fundamental right. The Constitutional Court has accepted such standstill
obligation also for the right of protection of a safe environment.*!

Since the famous Franco-Suisse Le Ski judgment of the Cour de Cassation
(Supreme Court, to be distinguished from the Constitutional Court) of 27 May
1971, it is accepted as a general principle of law that an international treaty with
direct effect (self-executing), prevails over all legislation, both previous and future
laws of all kinds. There is no discussion also that EU-law prevails even over
the Belgian Constitution (see article 34 of the Constitution). However, as to the
relationship between other international treaties and the Belgian Constitution, there
is a difference of opinion between the Supreme Court and the Constitutional Court.
The former has decided that the ECHR prevails over the Constitution, unless the
latter provides greater protection.*? This is not the opinion of the Constitutional
Court which has ruled that the Treaty must respect the Constitution in the internal
legal order: it is not allowed for the legislator to do indirectly by approving a Treaty
what it cannot do directly, namely infringe upon the Constitution.*?

5.3.1.2 Via Central Legislation (or Executive or Administrative Rules)?

5.3.1.2.1 Creating Directly Applicable Norms

This is the manner in which federal legislation operates in the whole country in the

many areas that are still federal (see supra Sect. 5.2.3, in fine).

5.3.1.2.2 Mandating that States Pass Conforming (Implementing) Legislation
(e.g., Rahmengesetze, EC Directives)

In the framework of limited concurrent powers, it is possible, but not required, for

Communities and Regions to complement federal legislation without infringing on
the basic framework (see supra Sect. 5.2.1).

5.3.1.2.3 Inducing States to Regulate by Conditioning the Allocation
of Central Money on Compliance with Central Standards

The Federal government cannot unilaterally impose obligations on the Communities
and Regions. Moreover, authorities may only spend money on projects within their

31 Constitutional Court, n. 135/2006, 14 September 2006; n. 137/2006, 14 September 2006; n.
87/2007, 20 June 2007.

32Cour de Cassation 16 November 2004, Rechtskundig Weekblad 2005-2006, 387.
3Constitutional Court, n. 26/91, 16 October 1991; n. 12/94, 3 February 1994.
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competence (Die Ausgaben folgen den Aufgaben), except when allowed by the
Special Financing Act (see infra Sect. 5.4.2.5).3* Therefore, to condition the use of
central money on compliance with central standards, either a special majority Act
or a cooperation agreement approved by Parliaments concerned would be needed.

5.3.1.2.4 Indirectly Forcing States to Regulate by Threatening to Take Over
the Field in Case of State Inaction or State Action That Does not
Conform to Centrally Specified Standards

This would not be possible, given the fundamental principle of autonomy of the
Communities and the Regions. There is no principle or right of substitution, except
a rather symbolic one in article 16 § 3 SSRA: if Belgium is condemned by an
international or supranational court for non-compliance by a Community or a
Region with an international or supranational obligation, then the Federal authority
can, under some circumstances, substitute for the Community or Region concerned
in order to execute such judgment.

5.3.1.3 Through the Judicial Creation of Uniform Norms by Central
Supreme Court(s) or Central Courts of Appeal?

There is no doctrine of stare decisis. However the judgments of the Cour de
Cassation (Supreme Court) have a strong unifying power (see infra Sect. 5.4.1.4).%
The same goes for the Council of State in administrative matters and for the
Constitutional Court.

These highest courts play an important role in the formulation of general
principles. For example, the principle of the proportionality of sanctions,*® or of
compliance with the equality principle, are applied by all three tribunals, using
the same criteria and applying the same tests — the Supreme Court to lower court
judgments, the Council of State to administrative actions, and the Constitutional
Court to legislative norms.

3A. Alen & K. Muylle, 2011, n. 513.

33The unifying power of the judgments of the Courts of Appeal is limited to the jurisdiction area of
such Court. It is not unusual to see a split of opinion between different Appellate Courts, not only
but often following the linguistic lines (Antwerp, Ghent, Brussels Flemish Chambers vs. Liege,
Mons and Brussels French Chambers).

36Constitutional Court, n. 81/2007, 7 June 2007.
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5.3.1.4 Through Other Centrally Controlled Means, Such as Centrally
Managed Coordination or Information Exchange Among
the Component States (e.g., Europe’s “Open Method
of Coordination’’)?

In light of the phenomenon of reverse federalism, and of the basic principle of
the autonomy of the Communities and the Regions, the evolution of Belgian law
is not towards more unification or harmonization, but towards devolution and
regionalization.

5.3.2 To What Extent Is Legal Unification Accomplished
Through Formal or Informal Voluntary Coordination

Among the Component States? (Somewhat Bottom Up,
Coordinate Model)

There are several mechanisms and committees for consultation, cooperation and
coordination between the different Communities, Regions and the Federation
(see infra Sect. 5.4.3). Their goal, however, is not to strive for unification or
harmonization but to try to coordinate the different component state regulations and
federal regulations in a way that makes them operational.

There certainly is some influence between the component states, where one will
follow the other to some extent. Again, this is not in a spirit of unification, but more
of competition. For example, in the area of gift and estate tax, all Regions have
followed the Flemish example to introduce special reductions and exemptions with
numerous conditions. But these requirements, although similar to a large extent,
may vary substantially in their specific and concrete technicalities, sometimes
adding to the chaos rather than to harmonization.

5.3.3 To What Extent Is Legal Unification Accomplished,
or Promoted, by Non-state Actors (e.g., In the US:
American Law Institute, Federal Commissions
on Uniform State Laws; in Europe: Principles
of European Contract Law (Lando Principles, etc.))?

5.3.3.1 Through Restatements

There are no such unification projects in Belgium.
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5.3.3.2 Through Uniform or Model Laws

There are no such unification projects in Belgium.

5.3.3.3 Through Standards and Practices of Industry, Trade
Organizations or Other or Private Entities?

Given the cleavage between Flemish and Francophone people, such initiatives
remain regional, even when these matters are within the federal powers.

5.3.3.4 To What Extent Do the Activities Listed in Sects. 5.3.3.1, 5.3.3.2
and 5.3.3.3, Above, Provide Input for Unification
or Harmonization by Central Action (Top Down) or by the States
(Coordinate)?

Again, this does not apply to Belgium.

5.3.4 What Is the Role of Legal Education and Training
in the Unification of Law?

5.3.4.1 Do Law Schools Draw Students from Throughout
the Federal System?

Given the linguistic cleavage, 99 % of the Belgian students at Flemish law schools
are Flemish and vice versa for Wallonia. In some Flemish law schools such as the
University of Leuven, there are a large number of international students, from all
over Europe in the framework of the EU Erasmus Program, but also from outside
of Europe, in the framework of LLM Programs. Thus, ironically, there are more
students from abroad than from the other parts of Belgium.

5.3.4.2 Does Legal Education Focus on (i) Central or System-Wide Law
or (ii) Component State Law?

Since vast areas of law remain federal, legal education focuses on the federal
law. Quite often the approach is different, from one’s own particular Flemish or
Francophone perspective, e.g., in constitutional law. Also in matters of e.g., private
law or commercial law, case law of the Flemish tribunals and courts and Flemish
scholarship tends to be ignored in Francophone legal education, because of the
linguistic barrier.
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In areas in which the law has been regionalized, the legal education will typically,
only or primarily focus at the legislation of the respective Region or Community,
e.g., law of education, environmental law, gift and estate tax.

5.3.4.3 Is Testing for Bar Admission System-Wide
or by Component State?

The same cleavage applies to the Bar admission. Flemish lawyers will have to pass
Flemish Bar Admission tests, and Francophone lawyers the Francophone Bar. The
legal knowledge tested there is the same as under 5.3.4.2.

5.3.4.4 Is the Actual Admission to the Bar for the Entire Federal System
or by Component State?

Admission is for the entire federal system.

5.3.4.5 Do Graduates Tend to Set Up Their Practice or Take Jobs
Anywhere in the Federation?

Graduates tend to remain in their own Region, except for those taking jobs in
Brussels, where there is a more profound mix between Flemish and Francophone
professionals, both in law firms and in companies, mostly in a larger international
context (see infra Sect. 5.4.5).

5.3.4.6 Are There Particular Institutions of (Primary, Graduate
or Continuing) Legal Education and Training That Play
a Unifying Role (e.g., Internships by State Court Judges
at Central Courts, Federal Academies or Training Programs)?

There are virtually no such institutions except for a few private initiatives. I am,
e.g., member of the Organizing Board and Visiting Professor in a Postgraduate
Program on Estate Planning, offering half of the courses in Dutch and half in French,
co-organized by the Flemish and the Francophone Free Universities of Brussels,
VUB and ULB.

5.3.5 To What Extent Do External Factors, Such as
International law, Influence Legal Unification?

International law, and certainly EU law, has an influence in that it takes away
power to legislate, mostly on the level of the federation. EU Directives have a
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unifying effect, in particular regarding individual rights and liberties. The Anti-
discrimination Directives, e.g., force both federal and regional as well as communal
legislation to comply with them.

5.4 Institutional and Social Background

5.4.1 The Judicial Branch

5.4.1.1 Is There a Court at the Central Level with the Power to Police
Whether Central Legislation Has Exceeded the Lawmaking
Powers Allocated to the Central Government?

The Constitutional Court controls the constitutional distribution of powers between
the Federation, the Communities, and the Regions.

5.4.1.2 If Yes, Do(es) the Central Court(s) Regularly and Effectively
Police the Respective Constitutional Limitations?
(Please Explain and Give Examples)

There is a vast case law on these issues. Since there is no precise list of rules on
the distribution of powers, but a rather complicated set of provisions embodied
in the Constitution and in State Reform Acts, the Court has a large margin of
interpretation with regard to these rules and its own competence. The Court has
considered itself competent to decide whether an issue must be regulated by
Ordinary Act of Parliament of by Special Majority Act.>” The Court also ruled that
the complementary or accessory powers for Communities and Regions are rules of
distribution of powers.*® The same goes for rules in Acts of State Reform imposing
a procedure of consultation between the Federal State, the Communities or the
Regions.* Other examples are the case law on the principle of territoriality (see
supra, Sect. 5.2.2) and the principle of the exclusivity of the distribution of powers
(see supra, Sect. 5.2.1).

The Constitutional Court is also competent for judicial review of the constitution-
ality of a federal act of Parliament, a decree or ordinance regarding the fundamental
rights and liberties, in particular the principle of equality and non-discrimination.
It is safe to say that such review has become the primary task of the Constitutional
Court.*

3 Constitutional Court, n. 18/90, 23 May 1990.
38 Constitutional Court, n. 24/86, 26 June 1986.

3Constitutional Court, n. 2/92, 15 January 1992; n. 68/96, 28 November 1996; n. 74/96, 11
December 1996; n. 49/99, 29 April 1999.

40A. Alen & K. Muylle, 2011, n. 455-458.
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5.4.1.3 Is There a Court at the Central Level with Power Authoritatively
to Interpret Component State Law?

Article 84 of the Constitution states that only an act of parliament can give an
authentic interpretation of acts of parliament, i.e., an interpretation that is generally
binding for everyone (subject to control of the Constitutional Court). Given the
principle of mutual autonomy of the federal and component state authorities,
article 133 of the Constitution teaches that only a decree can give an authentic
interpretation of decrees. Strictly speaking, it follows from the Constitution that this
only applies to decrees of the Communities, and that neither decrees of the Regions
nor Brussels ordinances have such power of authentic interpretation. Quite logically,
however, for the regional decrees, such power has been implicitly accepted by the
Constitutional Court.*!

5.4.1.4 Are There Both Central and State Courts, and if so, Are There
Trial and Appellate Courts on Both Levels?

The entire judiciary system is Federal (articles 147, 150-151, 156-157 of the
Constitution),*? with civil tribunals and courts, criminal tribunals and courts, labor
tribunals and courts, commercial tribunals and courts, and in wartime military
courts. There is a level of first instance, and an appellate level (mostly the Courts
of Appeal), and for legal (but not factual issues) ensuring the unity of law, a third
level with the Supreme Court (Cour de Cassation). For administrative law, there are
administrative tribunals, and the Council of State. At the apex, there is of course the
Constitutional Court.

5.4.1.5 Are There Other Mechanisms for Resolving Differences in Legal
Interpretation Among Central and/or Component State Courts?
If Yes, Please Describe Their Nature and the Extent of Their Use

There are no such mechanisms in Belgium.

5.4.2 Relations Between the Central and Component
State Governments

5.4.2.1 Does the Central Government Have the Power to Force
Component States to Legislate?

The central government has no such power. The Communities and Regions are
autonomous. See supra Sects. 5.2.1.3 and 5.3.1.2.4.

4IConstitutional Court, n. 193/2004, 24 November 2004: n. 25/2005, 2 February 2005.
4ZA. Alen & K. Muylle, 2011, n. 530-590.
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5.4.2.2 Who Executes Central Government Law? (The Central
Government Itself or the Component States?) If It Depends
upon the Areas Involved, Please Explain

The principle of verticality implies that the authority responsible for a regulation
also carries this out. An exception are the limited concurrent powers (see supra
Sect. 5.2.1).

5.4.2.3 Are Component States or Their Governments, or Other
Communities, Represented at the Central Level, and if so,
What Is Their Role in the Central Legislative Process?

See infra Sect. 5.4.2.4.

5.4.2.4 How and by Whom Are Component State Representatives
at the Central Level Elected or Appointed?

Political life in Belgium is conducted along linguistic lines. There is no longer any
major political party that operates on both sides of the linguistic frontier. By reason
of internal conflicts relating to language and cultural autonomy, all three of the major
parties — the Christian Democrats, the Liberals, and the Socialists — have, for four
decades by now, split into separate French-speaking and Flemish parties.** In the
Federal elections, citizens must vote in geographically defined areas — choosing
exclusively from party lists of their own language group. Thus, a person who lives
in Flanders must vote for a Dutch-speaking party. Similarly, a person voting in the
Walloon Region must choose a French-speaking party. With the limited exception
of the Brussels area and some surrounding suburbs, these six parties do not compete
in the Federal Parliamentary elections.** Nor do political parties compete across the
language line in the Community and Regional elections, with the exception of the
Brussels Capital Region.®

4By the 1930s, the Catholic party became divided into two linguistic “wings” — one Flemish
and one French-speaking — over the issue of Flemish cultural autonomy, and later in 1968, the
Christian Democrats formally split into two separate Parties, as part of the conflict surrounding the
Catholic University of Leuven/Louvain. Similarly, in the 1960s and 1970s, as Walloon economic
conditions declined, Walloon Federalist Parties sprouted up, with federalist-socialist agendas,
which threatened the larger Socialist Party and led to its division in 1978. The Federal Liberal
Party also broke up along Flemish and Francophone lines in 1971.

4“K. Deschouwer. “The Changing Nature of Belgian Consociationalism: 1961-2001,” Acta
Politica, Section 4.

4Kris Deschouwer, “Kingdom of Belgium,” in Constitutional Origins, Structure, and Change in
Federal Countries, ed. John Kincaid, et al., A Global Dialogue on Federalism (Montreal: Published
for Forum of Federations and InterFederal Association of Centers for Federal Studies by McGill-
Queens’s University Press, 2005), p. 60.
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This means that any politician at the central level is, though not formally, in some
informal way a representative of his or her Community or Region. This situation
has been identified as a major democratic problem since federal politicians are
essentially unaccountable to half of the population.

Formally, there are no component state representatives in the House of Represen-
tatives (150 members), which is the most important legislative body. In the Senate,
40 of the 71* members are directly elected, 25 by Flemish and 15 by Francophone
voters, reflecting the demographic proportions in the country. Then there are 21
Community Senators, ten of them appointed by and from the Flemish Parliament,
ten by and from the Parliament of the French Community and one by and from the
Parliament of the German Community. They are clearly the representatives of the
respective Communities in the Federal Senate. They have no other role or powers
than those of an ordinary Senator. Finally there are ten additional Senators appointed
by cooptation by the 61 Senators mentioned, 6 of them on the Flemish side and 4
on the Francophone side.

The political agreement of 2011 on the sixth reform of state has changed and
limited the role of the Senate. After the next Community and Regional elections of
2014, it will become a non-permanent “Senate of the state components” with 50
Community Senators and 10 appointed by the Community parliaments.*’

5.4.2.5 Who Has the Power to Tax (What)? The Central Government,
the Component States or Both?

See infra Sect. 5.4.2.6.

5.4.2.6 Are There General Principles Governing or Prohibiting Multiple
Taxation? Are There Constitutional or Legislative Rules
on Revenue Sharing Among the Component States or Between
the Federation and the Component States?

In execution of articles 175 and 177 of the Constitution, the Special Financing Act
(SFA) of 16 January 1989, as amended 13 July 2001, introduces the principle of
financial federalism: financial means can only be spent by an entity on projects
within its powers (see supra Sect. 5.3.1.2.3).* The Communities and Regions have
large financial means to execute their powers in an autonomous way. Their fiscal
autonomy to levy taxes is, however, rather limited for the Regions and virtually
non-existent for the Communities. The sources of financing of the Communities

460ne must add the Senators by virtue of Law, being the sons and daughters of the King, from the
age of 18, with voting rights from the age of 21.

4TA. Alen & K. Muylle, 2011, n. 161bis and n. 241bis.
4BA. Alen & K. Muylle, 2011, n. 508-513bis.
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and Regions are mainly four: (1) a direct constitutional taxing power (article 170,
§ 2); (2) a constitutional power to charge fees for specific services rendered (article
173); (3) loans (article 49 SFA); and most importantly (4), their allocated shares in
the federal tax revenues.

The first source appears strong in theory, but it is weak in practice. It is the general
power to levy taxes, awarded directly by the Constitution to the Communities and
the Regions (article 170 § 2). This is an autonomous power aimed at acquiring
financial means and not constrained by the material powers of the Communities or
Regions. However, the proportionality test will limit such power if the non-fiscal
side effect of a tax appears to be its primary goal and would be a disproportionate
infringement on the distribution of material powers. An important restriction is that
the fiscal Decrees or Ordinances must respect the limits of their territorial powers.
This makes Community taxation virtually impossible for the Flemish and the French
Communities, since it is not possible, in the Brussels area, to determine how and to
whom such taxation would be applied.

As has been noted (supra Sect. 5.2.1), this general taxation power is the only
total concurrent power between the Federation and the state components, with a
hierarchy of norms and superiority of the fiscal Federal Act of Parliament over a
fiscal decree or ordinance. A federal act of parliament may determine the exceptions
to this state component power, as they seem necessary (article 170 § 2, section 2 of
the Constitution). It is therefore in the power of the Federation to determine a priori
what taxation remains within and outside of the jurisdiction of the Communities
and Regions, as well as to limit or abolish existing Community or Regional taxes ex
post, under the condition that the necessity for such a measure can be shown. Based
on these limitations, large areas of tax law remain federal, such as personal income
tax, VAT, and company tax.

Taxes on water and garbage are in the exclusive power of the Regions. In addi-
tion, article 3 SFA transfers the revenues and the regulation of 12 specific taxes
exclusively to the Regions, e.g., gift and estate tax, real estate transfer tax, real estate
ownership tax, traffic tax, radio and TV tax, tax on games and gambling.

The fourth source mentioned is the most important one. The federal authority
determines, claims and receives personal income tax and VAT, but transfers parts of
the revenue to the Communities and the Regions. Personal income tax is transferred
based on its localization, with an 80 % Francophone and a 20 % Flemish share for
taxes levied in Brussels. The VAT revenues allocated to the financing of education
is determined on the basis of the number of students (article 39, § 2 SFA). There
are two techniques. The first is a system of shared taxes. Parts of personal income
tax and VAT are received by the federal authority in a uniform way throughout the
whole country and then allocated to the Communities, without any possibility for
these Communities to apply tax cuts or tax surplus (article 6, § 1 SFA). Part of the
personal income tax revenue is allocated to the Regions in a system of joint taxes.
Here, the Regions are allowed, within some limits, to levy a tax surplus or allow
tax cuts.

The political agreement of 2011 on the sixth reform of state contains a consid-
erable reform of the Special Financing Act (SFA) with 12 specific goals. In general
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the fiscal autonomy of the Regions increases, the Communities and the Regions are
expected to take on more fiscal responsibility, while the solidarity continues within
limited acceptable boundaries and the financial stability of the state components is
assured. The implementation of these points is still a work in progress and is not in
effect as of today (Feb. 2013).

5.4.3 Other Formal or Informal Institutions for Resolving
Intergovernmental Conflicts. Are There Other
Institutions (Political, Administrative, Judicial, Hybrid
or Sui Generis) to Help Resolve Conflicts Between
Component States or Between the Central Government
and Component States?

Belgium is evolving from a dual form to a more cooperative version of federalism.*’
The principles of equality of federal acts and decrees, and of exclusivity of the
distribution of powers, as conditions for the autonomy of the Communities and
the Regions, were not able to realize an effective dualist system. The sharing of
responsibilities at different levels, federal, regional, and communal, and the many
links and sometimes overlaps between their powers, gave rise in the 1980s to
all kinds of informal cooperation (in addition to the formal procedures and the
Committee of Consultation, supra, Sect. 5.2.1) and political agreements not based
on written law, such as policy protocols for health care. However, the strict principle
of autonomy of the different authorities often proved to be an obstacle for more far-
reaching cooperation.

Therefore, the State Reforms of 1988 and 1993 have attempted to remove
obstacles and have expanded the possibilities for cooperation between the federal
and the communal and regional levels. Cooperation agreements may deal with the
joint establishment and management of services and institutions, joint execution of
autonomous powers, common development of initiatives (article 92bis, § 1 SSRA).
Besides this possibility to conclude cooperation agreements, there are situations
where such an agreement is imposed (article 92bis, § 2-4quater SSRA). In most
cases the agreement must be approved by federal act, decree or ordinance. Article
77, first section, 10 of the Constitution makes the Chamber and the Senate equally
competent for legislation approving cooperation agreements between the Federal
State, the Communities and the Regions.

Article 6, §§ 12-7 SSRA imposes several consultation procedures, in particular
between the Federal Government and the Governments of the Regions. It also pro-
vides that the Committee of Consultation can create Inter-ministerial Conferences
(article 31bis, first section OSRA), and must create one for Foreign Policy (article
31bis, second section OSRA).

“A. Alen & K. Muylle, 2011 n. 501.
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5.4.4 The Bureaucracy

5.4.4.1 Is the Civil Service of the Central Government Separate
from the Civil Services of the Component States?

The Federal State, the Communities and the Regions have each established their
own administration (see supra Sect. 5.2).

5.4.4.2 1If There Are Separate Civil Service Systems, to What Extent Is
There Lateral Mobility (or Career Advancement) Between Them?

The administrations are separate and autonomous, and there is no formal system of
lateral mobility or career advancement.

Since the Communities and Regions enjoy more power on several matters, a
discussion is going on about the possible consequences towards the civil servants
who now work for the Federal administration but might be relocated to the
administration of the state components.

5.4.5 Social Factors

5.4.5.1 Are There Important Racial, Ethnic, Religious, Linguistic
or Other Social Cleavages in the Federation? If Yes, Please Briefly
Describe These Cleavages

It is quite obvious that Belgium today is a country with two peoples living in
a divided society.”® Early in the twentieth century, King Albert I was told by a
Walloon political leader: “Sire, You reign over two peoples. In Belgium there are
Walloons and Flemish; there are no Belgians”.51 This is an overstatement if it is
meant to suggest that a Belgian identity counts for nothing.’> There seem to be
some common attitudes on both sides of the language divide, including a pragmatic
willingness to compromise and skepticism of government. Belgians take pride in
the restaurant culture in their country (which is said to have more Michelin stars per

30The following text under 5.4.5.1 is a quotation, taken literally from Robert Mnookin & Alain
Verbeke, “Persistent Nonviolent Conflict with No Reconciliation: The Flemish and Walloons in
Belgium”, 72 Law and Contemporary Problems 2009, Spring (151), 164—-166.

3I'This quote comes from a published letter to the Belgian King written by J. Destree, a Walloon
Socialist leader. See A. Alen, “Nationalism — Federalism — Democracy. The example of Belgium,”
Revue européenne de droit public 1993, Vol. 5, n. 1, p. 47.

32Some even suggest that the younger Flemish are more willing to identify with Belgium, possibly
because they lack first-hand experience with linguistic discrimination W. Swenden & M.T. Jans,
“Will it Stay or will it Go? Federalism and the Sustainability of Belgium,” West European Politics
2006, Vol. 29(5), p. 889.
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capita than France) and share a love for outstanding food and drink. Nevertheless,
survey evidence suggests that for most citizens, their Belgian identity is thin, at least
in comparison to their local or Regional identity.>® No one knows the words of the
national anthem, and Belgium is one of the least nationalistic countries in the world.
Belgians are quick to suggest that there are real cultural differences between the
Walloons and the Flemish. The conventional wisdom is that the Flemish are more
disciplined and harder working, like the Northern European, Germanic cultures,
while the Walloons take after the more fun-loving Latin’s in Southern Europe.’*
Politically and ideologically, there are some conspicuous differences: the socialist
tradition is much stronger in the Walloon Region, and the Flemish are much more
committed to a market economy.> While nearly everyone throughout the country
is nominally Catholic, the Walloon Region is more secular, and in Flanders the
proportion of observant Catholics is higher.

It seems uncontestable today that within Belgium, the language cleavage has
been embedded in a governmental structure that reinforces the sense that there
are “two peoples” who are likely to drift further apart and not closer together in
the foreseeable future.”® Ordinary citizens may participate in the political process
only among their own language group, except for a small political elite who must
interact and negotiate in the federal government. There are no mass media — i.e.,
federal newspapers, television stations, or radio stations — that are aimed at both the
French- and Dutch-speaking Communities.>’ The daily newspapers are exclusively
Dutch, French, or German.’® Television and radio stations have been separate in
Flanders and Wallonia since 1960,” and each Community has its own public
broadcasting organization regulated by its language Community rather than by the
federal government.%°

3Liesbet Hooghe, 2004, p. 65.

54Against “clichés”, see Rudy Aernoudt, Vlaanderen Wallonié. Je t’aime moi non plus, Roularta
Books: Roeselare. 2006, pp. 17-35.

3SResearch indicates that the partisan control over the administration in Wallonia impacts on the
French-speaking governments’ resistance against organizational and HR management reforms,
while Flanders has been a modernizer in administrative reform (M. Brans, C. De Visscher &
D. Vancoppenolle. “Administrative Reform in Belgium: Maintenance or Modernisation?”’, WEP
29(5), 2006, pp. 979-998).

36See also Martin Euwema & Alain Verbeke, “Negative and Positive Roles of Media in the Belgian
Conflict : A Model for De-escalation”, 93 Marquette Law Review Fall (139), 2009, pp. 140-150.

5"Martin Euwema & Alain Verbeke, 93 Marquette Law Review 2009, Fall, 2009, pp. 150-158.

38Els De Bens, “European Media Landscape: Belgium,” European Journalism Centre. 2000. http:/
www.ejc.nl/jr/emland/belgium.html

59Kris Deschouwer, “Kingdom of Belgium,” in Constitutional Origins, Structure, and Change in
Federal Countries, ed. John Kincaid, et al., A Global Dialogue on Federalism (Montreal: Published
for Forum of Federations and InterFederal Association of Centers for Federal Studies by McGill-
Queen’s University Press, 2005), p. 50.

%0Belgian newspapers, however, are self-regulated by a single association, the Federation of
Editors. “Country Profile: Belgium,” BBC News. 14 May 2006. http://news.bbc.co.uk/2/hi/europe/
country_profiles/999709.stm


http://www.ejc.nl/jr/emland/belgium.html
http://www.ejc.nl/jr/emland/belgium.html
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The degree of residential and workplace segregation in the Flemish and Walloon
Regions is stunning. Belgians sometimes describe themselves as “living separately
together.” Within Wallonia, very few Dutch-speaking people reside or work,
and very few Flemish live in or commute to Wallonia. Flemish businessmen in
prosperous southwest Flanders complain that because even unemployed Walloons
are unwilling to commute to Flanders, they often hire workers from neighboring
France. Within Brussels (where about 80 % of the population speaks French at
home) there is a modest degree of residential integration. The Brussels workplace
tends to be more integrated because many Flemish people who live in Flanders
commute to Brussels for work. The Flemish who work or live in Brussels are
typically reasonably fluent in French.

While Belgium is a small country, there is surprisingly little social interaction
between Flemish and Walloons. Millions of Belgians are literally unable to com-
municate because they cannot speak each other’s language. The degree of linguistic
segregation in the schools — from the elementary level through the universities — is
striking. At all levels the curriculum of any particular school is typically taught
exclusively either in French or Dutch. While some families intentionally cross-
enroll their children so that they might better learn the other language, this is the
exception. Nor is there a shared Federal commitment to make Belgians bi-lingual.
While on both sides of the language divide, elementary schools beginning in the
fourth grade do offer a few hours a week of language instruction in the other
language, few Walloons ever learn to speak Dutch with any degree of fluency. In
the year 2000, researchers found that in Wallonia 17 % know Dutch in addition to
French. The proportion of bilingual Flemish people is much higher: 57 % know
French and Dutch, and 40 % know English as well. In Wallonia, only 7 % are
trilingual.®!

5.4.5.2 Are Distinct Groups Evenly or Randomly Dispersed Throughout
the Federation or Are They Concentrated in Certain Regions,
Territories, States or Other Political Subdivisions? If They Are
Concentrated in Certain Regions, etc., Please Explain How This
Concentration Relates to the Structure of the Federal System

The linguistic cleavage between Flemish, Francophone and German speaking
people coincides largely with territorial separation. Most Flemish live in Flanders,
most Francophone citizens in Wallonia, and most German speaking in the East
Cantons. This affects the structure of the federal system in a substantial way, since
the concept of language areas, which is the basis for the principle of territoriality,
is based on it (see supra, Sect. 5.1). There is of course the notable exception of

1Victor Ginsburgh & Shlomo Weber, “La dynamique des langues en Belgique,” Regards
Economiques, Institut de Recherches Economiques et Sociales de 1’Université Catholique de
Louvain, June 2006, n. 42, 4.
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Brussels where a large majority of the people speak French, living mixed with
a Dutch speaking minority. Note that Brussels is becoming more and more an
international melting pot with languages such as English, Spanish, and even Arabic
spoken. The specific Brussels situation certainly has a strong impact on the structure
of the federal system, with the creation of the Brussels Capital Region and all its
complicated and delicate consequences (e.g. how the Communities relate to that
Region; supra, Sect. 5.2.2).

An extremely sensitive issue are the “border” municipalities, i.e., suburbs of
Brussels that are situated on Flemish regional territory, but in which the vast
majority of the inhabitants are Francophone. This phenomenon is known as the
‘Frenchification’ of Brussels and its surroundings. This has affected the federal
system (e.g. language facilities, supra Sect. 5.1) and has had a huge impact on the
political situation and the relationship between the two groups. These substantially
Francophone municipalities on Flemish soil have become a symbolic catalyst for the
conflict that has put the country in an institutional crisis, with passionate reactions,
such as the refusal by the Flemish Government to appoint Francophone Mayors
who refuse to conduct all official meetings solely in Dutch, and with the enormous
discussion on the electoral district of Brussels-Halle-Vilvoorde and its alleged
unconstitutionality. This discussion about the electoral and judicial district Brussels-
Halle-Vilvoorde has finally come to an end since the electoral B-H-V-district has
been divided according to the first chapter of the sixth reform of state which has
been implemented on July 19 2012. The judicial district Brussels will be reformed
as well.

5.4.5.3 Is There Significant Asymmetry in Natural Resources,
Development, Wealth, Education or Other Regards Between
the Component States? If Yes, Please Explain How This Relates
to the Structure of the Federal System

Wallonia used to have vast natural resources, especially in the form of coal mines.
This made it the rich part of the country; one of the first regions in Europe to
become industrialized as early as the nineteenth century (see supra, Sect. 5.1).
Development, wealth, education were all at higher levels in the Francophone parts,
and situated in Brussels and Wallonia. As mentioned before, this has drastically
changed over the twentieth century, especially after World War II. The traditional
industries declined and foreign investment shifted dramatically to Flanders. Since
the end of the 1960s, Flanders has been the more prosperous Region, and it has
constantly been moving upwards while Wallonia has declined, creating an ever-
widening gap. Today, Flanders is one of the richest Regions in Europe, Wallonia
among the poorest. Flemish education is among the top in the world, Wallonia is far
below.

This relates to the structure of the federal system in that solidarity mechanisms
ensure vast transfers of money from Flanders to Wallonia, especially in the social
security system. Another example is the 2000 reform transferring revenues from
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VAT to the Communities, using a formula that enabled the Francophone Community
to pay for its education deficit. The reform of the Special Financing Act (supra
Sect. 5.4.2.6) maintains this principle and reassures the state components that they
will win nor lose any financial help due to this reform. This is guaranteed by a so
called fixed ‘equalizing amount’ for the next 10 years and will be reduced the 10
years after.%

These disparities also matter for the future structure of the federal system in
that the Walloons fear any form of devolution and see it as a signal that Flanders
wants to let them down and break solidarity. Despite the Walloon Marshall plan
and some signs of economic recovery in the South, the gap remains huge. Flanders
argues that Wallonia must take responsibility for itself and that money transfers must
be conditioned on economic performance. This argument finds support in the fact
that some Regions in Wallonia which have received enormous subsidies from the
European Union, such as Hainaut, have shown not to be able to use them for the
better.

5.5 Conclusion

There was enormous Flemish pressure to change the status quo. Since the last
two federal elections, in June of 2007 and June of 2010, the Flemish negotiators
have not stopped to press further for substantial state reform. The Francophone
“No” that stood firmly for many years, at some point seemed to come to a more
realistic position of readiness to cooperate with a state reform of sorts. After N-
VA left the negotiations, Di Rupo managed to broker a state reform deal and a
six-party coalition government in the Fall of 2011. This sixth state reform (1)
settles the historical problem of Brussels-Halle-Vilvoorde (BHV) by splitting this
electoral and judicial district, (2) comprises a limited reorganization of the Brussels
government; (3) adapts the Financing Law; and (4) organizes further devolution to
the communities and regions. Critics claim it to be too little too late. Some powers
to regulate labor markets are devolved to the regions, but the federal government
retains control of the collective bargaining process. To a limited degree the regions
will now have the power to raise or lower income taxes. But corporate taxes
remain a national prerogative. Moreover, to protect Wallonia, there is a “solidarity
mechanism” that will insure that a regions’ share of income taxes will be no less
than its share of the total Belgian population. The social security system remains
mainly at the federal level.®3

Hence, this state reform confirms both the inevitable tendency of further
devolution towards a more confederate model and the typical Belgian pattern of
complicated technical compromises lacking all coherence. Its implementation is

62A. Alen & K. Muylle, 2011, n. 513bis.
63Robert Mnookin & Alain Verbeke, 72 Law and Contemporary Problems 2009, Spring, p. 186.



5 Belgium: A Broken Marriage? 151

now on the table of the government. It will, however, not correct the fundamental
defects of a dysfunctional political system.** The challenge for Belgians is not to
make their peace with national integration, but to re-invent a genuine relationship
between Flemish and Francophone, and to organize their living separately together
in a collaborative way. This calls for more open communication, trust, respect, and
empathy.

All of these virtues seem to have been lost during the intense game of chicken
of the last half decade. All actors, even the media, are caught in a war of positional
bargaining full of Emotions, Ego and Escalation. In spite of the temporary peace
the sixth state reform has brought, Belgium remains in desperate need for moral and
political leadership that can break this vicious cycle of the three “E”s.%

%Tbid.

% Martin Euwema & Alain Verbeke, Negative and Positive Roles of Media in the Belgian Conflict:
A Model for De-escalation, 93 Marquette Law Review 2009, Fall, 163-171.



Chapter 6
Federalism and Legal Unification in Brazil

Jacob Dolinger and Luis Roberto Barroso

6.1 Overview

The lands now corresponding to Brazil were discovered on 22 April 1500 by the
Kingdom of Portugal, one of the maritime superpowers at that time. In 1822, after
an almost pacific transition, Brazil became independent and assumed the form of
a unitary State governed by a constitutional monarchy. The monarchic regime was
superseded in 1889 through a military coup that did not encounter any substantial
resistance from the Crown or social sectors. Throughoutits 67 years of existence, the
monarchy fought small revolts in different spots of the large national territory, many
of which were inspired by the wish to implement a Federation. Not by chance, the
Proclamation of the Republic launched the shift to the federal form of state, which
was one of the foundational principles of the first Republican Constitution of 1891.

The 1891 Charter drew its inspiration directly from the United States’ federal
shape: it attributed express powers to the central authority (the Federal Union),
while reserving the remaining powers to states, which held purportedly great
autonomy. In reality, however, the Union has always exercised strong control
over states, sometimes by means of federal interventions. This centralizing tonic
has not changed significantly over time. After the 1891 Constitution, five other
Constitutions came into force, all of which maintained the Federation with different
degrees of formal autonomy for states. At any rate, Brazil has always observed the
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centralizing tendency in practical terms, particularly because many Brazilian states
are financially dependent on the central power.

Generally speaking, this picture remains valid as to the Constitution presently in
force, which was promulgated on October 5, 1988. As we shall see in this report,
the central authority retains a large share of regulatory authority on nearly all the
most important subject matters. Nevertheless, three introductory remarks should
be made. The first concerns the entities which make up the Brazilian Federation.
In addition to the central authority and the states (there are now 26), the Brazilian
Federation has also a second local level, represented by municipalities (numbering
more than 5,000). The municipalities’ autonomy is even more limited, as they are
subject to both the Federal Constitution and to the constitution of the state where
they are located. Furthermore, the vast majority suffer financial difficulties, and rely
largely on resources distributed by the Union and the states. Finally, to complete
the review of federal entities, there is the Federal District: the City of Brasilia.
This is the capital of the Republic and the location of the federal branches of
government. [tis a sui generic federal entity halfway between state and municipality,
holding prerogatives of both inasmuch as it cannot be subdivided into municipalities
(Federal Constitution, art. 32, caput and 1st §).

The second remark concerns the manner in which the Federal Constitution
gives autonomy to the federal entities and organizes the central authority frame-
work. States are entitled to organize themselves through state constitutions. The
municipalities and the Federal District achieve their organization through Organic
Laws (Leis Organicas). In effect, however, the Federal Constitution is very detailed
and exercises a strong influence, so that states, the Federal District, and the
municipalities do not have too much ground to innovate as far as their political
structures are concerned.

Each of the entities has its own legislative and executive branches, whose
members are elected by direct vote in the sphere of each jurisdiction (circunscri¢do).
The Union, the states, and the Federal District also have their own judicial branches,
which are mostly formed by judges selected through public contests. In the Courts
of Appeal, judges are appointed by the chief executive of the Union or the respective
state. In the federal superior courts, the President submits his nominations for
approval to the Federal Senate. Self-administration is a recognized prerogative of
the federal entities, which organize their own bureaucratic structures in addition to
performing acts and executing contracts in their interest.

The third introductory remark is related to the system of allocating powers among
the federative entities. The 1988 Constitution distanced itself from the federation
model of the United States and became more similar to the German model by setting
forth the so-called cooperative federalism. It follows that beyond the subjects that
are in an entity’s exclusive jurisdiction, the Constitution also establishes areas of
joint action in both legislative and political-administrative matters. In the area of
concurrent legislative jurisdiction, the Union shall enact norms of general content
and states shall deal with more specific aspects. Municipalities may legislate
on matters of local interest. In cases of substantive concurrent jurisdiction, the
Union, states, and municipalities shall observe the logic of the predominant interest
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(national, regional or local; respectively). The Constitution also provides for the tax
jurisdiction of the three federal spheres. Here, there is no joint action, but part of the
revenue collected by the Union shall be delivered to the states, the Federal District,
and municipalities in accordance with constitutional standards.

After the many ups and downs that it has experienced, Brazilian federalism is
now at a special moment of its history. The (small) decentralization promoted in
1988 has presently — 20 years after the Constitution’s approval — created a suitable
scenario for new discussions on old ideas, as well as for bills designed to establish
a more important role for states and municipalities.

6.2 The Federal Distribution and Exercise of Law
Making Power

As mentioned, the legislative jurisdiction of the Union is exclusive in some cases
and concurrent in others. The exclusive jurisdiction is provided in article 22 of the
Constitution, which includes the following subjects:

(i) Civil,! commercial, criminal, procedure, electoral, agrarian, maritime,
aeronautic, space and labor law;
(i) condemnation (desapropriacdo);
(iii) civil and military requisitions, in case of imminent danger and in war;
(iv) waters, energy, information technology, telecommunications and radio;
(v) postal service;
(vi) the monetary and measures system, titles and metals guarantees;
(vii) credit policy, exchange, insurance and value transferences;
(viii) international and interstate commerce;
(ix) national transport policy guidelines;
(x) regime of ports, lake, river, maritime, air and aerospace navigation;
(xi) traffic and transport;
(xii) mines, other mineral resources and metallurgy;
(xiii) nationality, citizenship and naturalization;
(xiv) indigenous peoples;
(xv) emigration and immigration, entrance, extradition and expulsion of
foreigners;

!“Civil” here does not refer to the classic division between the common law, of Anglo-Saxon
origin, and the civil law, whose origin was based on the slow development and systematization of
Roman legal principles, and which developed initially in continental Europe. In Brazilian Law, as
in other countries of the Germanic-Roman family, the expression civil law also refers to the rules
concerning most of the legal relations among private parties, including contracts, liability, family
law and succession law. The word civil is used in the Constitution and in statutory law in general
with this second meaning.
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(xvi) organization of the national employment system and conditions precedent

to the exercise of professions;

(xvii) organization of the Judiciary, the Public Prosecutors Office (Ministério

Piiblico), and the public

(xviii) attorney’s office of the Federal District and the territories, as well as their

administrative organization;

(xix) statistics, cartographical and geological national systems;
(xx) savings accounts system, drawing and guarantee of popular savings;
(xxi) consortium and lotteries;
(xxii) general rules of organization, staff, war material, guarantees, mobilization

of the military policemen and military fire departments;

(xxiii) competence of the federal police and federal traffic police;
(xxiv) social security;
(xxv) guidelines and basis of national education;
(xxvi) public registries;
(xxvii) nuclear activities of any kind;
(xxviii) general rules for bidding and contracting, in all modalities, for the govern-

ment itself, government entities (autarquias) and government foundations
of the Union, states, Federal District, and municipalities and for public
corporations and government-controlled companies;

(xxix) territorial defense, aerospace defense, maritime defense, civil defense, and

national mobilization;

(xxx) commercial publicity.

The Federal Constitution authorizes the Union to delegate to the states legislative
jurisdiction to rule on specific aspects concerning the subjects above, in accordance
with federal complementary laws (leis complementares) to be enacted (for example,
Complementary Law number 103/2000 authorizes the states to establish minimum
wage for certain professions).

The subjects on which the Union, States, and Federal District may legislate
jointly are provided for in article 24 of the Federal Constitution, which includes
the following:

©)
(ii)
(iii)
(iv)
v)

(vi)

(vii)

(viii)

tax, finance, prison, economic, and urban law;
budget;
commercial registries;
legal fees (custas);
production and consumption;
forests, hunting, fishing, fauna, nature conservancy, defense of the land and
natural resources; environment protection and control of pollution;
protection of the historical, cultural, artistic, tourist and landscape heritage;
responsibility for damages to the environment, to the consumer, to assets
and rights of artistic, esthetic, historical, touristic, and landscape interest;
education; culture, teaching and sports;
creation, functioning and procedure in minor issues courts (juizado de
pequenas causas);
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(ix) procedural matters
(x) social security, protection and healthcare;
(xi) juridical assistance and public attorneys;
(xii) protection and social integration of disabled persons;
(xiii) protection of children and youths;
(xiv) organization, guarantees, rights and duties of the civil police forces.

In such matters, the Constitution sets forth that the Union shall enact general
rules, and leaves to the states the undertaking of complementing federal law by
enacting specific rules. In case the Union does not exercise its competence, states are
authorized to rule entirely. This is to avoid that the central authority’s inertia leaves
important matters unregulated which would prevent the states from performing their
functions. As soon as the Union finally acts, the occasional general rules enacted by
states will go out of force.

It must be stressed that the central authority does not have a preference to rule
upon the joint matters listed under Article 24. For those matters, the Constitution
sets up a division of work, assigning to the Union the task of enacting general rules.
The expression ‘general rules’ is subject to a broad interpretation, and is understood
to include guiding principles and also rulings on issues that by their very nature
demand a uniform national regulation. States, in turn, develop the law from the point
of those general rules. Article 24 thus reduces state autonomy, but it also limits the
federal jurisdiction by preventing the Union from ruling completely on such matters.
Nonetheless, in practice, it is very difficult to distinguish general from specific rules.
Cases of doubt have been interpreted by the courts in favor of the Union.

As aresult of the extensive legislative jurisdiction of the Union, little room is left
for the states to legislate. Besides the subjects on which states legislate in coopera-
tion with the Union (article 24), few important issues are within their jurisdiction.
Even though article 25 of the Constitution attributes to the state governments the
residual powers,” nearly all areas that matter most in practice are reserved to central
government regulation, as seen above. In addition, the municipalities have their own
exclusive area of legislative jurisdiction that concerns matters of local interest. The
Constitution also admits that municipal legislation complements state legislation as
to issues of predominantly local interest. These two circumstances further reduce
the states’ legislative autonomy. The most important areas concerning state law
are those related to state organization (of the judicial, executive and legislative
branches), state taxation, and administrative law (governing public servants and
public services).?

The previous remarks lead to the conclusion that the Brazilian Constitution does
not establish the supremacy of federal law. If the central authority oversteps the

2Except to create new taxes — this residual power is allocated to the Union (Federal Constitution,
article 154).

3The legislative jurisdiction over taxes is concurrent. Nonetheless, the Federal Constitution
substantially distributes such jurisdiction among the federal entities. Article 155, for example,
specifically enumerates those taxes constitutionally attributed to states.
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limits of its legislative competence, the resulting law will be unconstitutional and,
as a consequence, void. As explained above, in areas of concurrent jurisdiction, the
Union shall only enact general rules. The enactment of specific rules — invading
the states’ jurisdiction — violates the allocation of legislative jurisdiction set forth in
the Constitution. Obviously, the specific rules enacted by states shall be compatible
with the general rules made by the central authority.

Aside from the concurrent legislative jurisdiction, legal doctrine points out stan-
dards based on constitutional prerogatives to resolve conflicts between laws of the
different federal entities. Accordingly, a federal statute on mining or transportation
(areas within the central authority’s exclusive jurisdiction) may conflict with state
or municipal statutes on the environment. The basic standard for resolving this
kind of conflict is to identify the predominant interest (national, regional or local).
In addition, specific prerogatives (e.g., regulating transportation) prevail over more
generic ones (e.g., the environment). For example, states shall not exercise their
authority regarding environmental issues by limiting the emission of pollutants
from automobiles in a manner that conflicts with the limit set forth by the central
government. Furthermore, the exercise of legislative or substantive prerogatives
by an entity shall not totally prevent other entities from exercising their own
prerogatives (e.g., the states’ environmental legislation shall not infringe the federal
legislation on mining).

As stated before, the Constitution expressly confers jurisdiction on municipali-
ties: (i) to legislate in matters of local interest; and (ii) to supplement federal and
state law (again, to protect the local interest) (Article 30). The local interest concept
is also somewhat vague, but the prevalent understanding is that the interest shall be
predominantly local, without affecting other municipalities, states or the country as
a whole. For example, the Brazilian constitutional court (Supremo Tribunal Federal,
STF) has consolidated its jurisprudence in the sense that municipalities — and only
they — have jurisdiction to set the working hours for commercial enterprises, like
drugstores (STF, DJU 21 Sept. 2001, AgRg no RE 252.344/SP, Rel. Min. Carlos
Velloso). By contrast, municipalities may not regulate the working hours of banks
because that would have an impact on the national system for payment of checks
(STF, DJU 3 July. 1981, RE 80.365/PR, Rel. Min. Antonio Neder).

6.3 The Means and Methods of Legal Unification

The Constitution itself largely contributes to legal unification in Brazil. Many of
its articles are directly applicable to states and municipalities, including articles
concerning the essential organization of such entities (i.e., the composition and func-
tioning of their branches of government), as well as a long catalog of fundamental
rights (individual, political and social) and a wide set of rules on the organization
and work of the Public Administration.

Moreover, the STF acknowledges the existence of the so-called principle of
symmetry, according to which states, the Federal District, and municipalities shall
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comply with many rules defined by the Federal Constitution to govern the activities
of the central authority. This includes those provisions related to the separation of
powers (e.g., states and municipalities shall not create new mechanisms of checks
and balances) and also provisions related to the legislative process (e.g., states and
municipalities are prevented from making procedural rules differing from those
established for the Union by the Federal Constitution) (STF, DJU 9 Nov. 2007,
ADIn 2873/PI, Rel.* Min.? Ellen Gracie).

The greatest driver of unification, however, is the wide area reserved to the
Union’s exclusive legislative jurisdiction (Article 22). As mentioned above, not
only does the Constitution reserve certain matters — e.g., public transportation and
telecommunications — to the central government, it also reserves vast fields of law,
such as civil, criminal, corporate, procedural, and labor law. That is why federal
legislative activity is so important in terms of directly applicable rules.

By contrast, the Federal Constitution restricts the Union from coercing states, the
Federal District or municipalities to enact laws. Although the Constitution provides
for some mechanisms of redirecting resources from the Union to the states, the
Federal District, and municipalities (e.g., part of the revenue obtained from federal
income tax), it does not authorize the central authority to condition the allocation
of such resources on the submission or transfer of any legislative prerogatives. Nor
does it empower the central authority to withdraw from states, the Federal District,
or municipalities those prerogatives on either a permanent or a temporary basis.

In general, the Federal Constitution does not allow the courts to create rules
except those regarding their internal organization. Nevertheless, judicial inter-
pretation of broad constitutional provisions has played an important role in the
distribution of jurisdiction between the Union and states, usually to favor the Union
or simply to reduce state autonomy (especially with the principle of symmetry).
In constitutional interpretation, the STF plays a leading role. In Brazil, as in the
United States of America, all judges may apply the Constitution directly, as well
as refrain from applying legal rules they deem not to be in accordance with the
Constitution. The STF has the last word on such issues and may act through a variety
of mechanisms, including by means of an appeal named recurso extraordindrio
(extraordinary appeal). In 2004, the Constitution was amended to give the STF
the power to decline hearing recursos extraordindrios in cases that do not deal with
matters of general interest; that is, in which the issue at stake has no relevance to
the constitutional system as a whole. This was an attempt to give the Court some
control over its docket by reducing the enormous amount of appeals adjudicated
every year. The mechanism is in some way similar to the writ of certiorari of the
United States Supreme Court and the power not to accept constitutional complaints
(Verfassungsbeschwerden) of the German Federal Constitutional Court.

Yet concerning the creation of rules by courts, there is a particular situation which
deserves special comment. In some cases, the Constitution establishes a right but
leaves the exact content or form of that right for the legislative branch to establish
by statute. . Where the legislature fails to enact such a statute, thereby making the
exercise of the constitutional right impracticable, the Constitution provides for a
specific remedy: the writ of injunction (mandado de injungdo) (Articles 5, LXXI,
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102, 1, g, and 105, 1, A). Originally, the STF assumed that a decision in a writ of
injunction should not create the missing rule, but should limit itself to declaring
the legislature’s failure to act unconstitutional. In 2007, the Court changed its view,
deciding that it should create the applicable rule itself, albeit on a temporary basis,
until the legislature acts. The Court did exactly that in the following scenario:
the Constitution recognizes workers’ general right to strike (Article 9). Another
provision sets forth the same right for public servants but determines that the
exercise of such right be regulated by a federal statute (Article 37, VII). As that
statute had not yet been enacted, the prevailing opinion was that public servants
were not authorized to strike. In its decision, the STF determined that while a
specific statute had not been enacted, public servants were in fact allowed to strike
in accordance with the provisions of the law governing the workers’ general right to
strike. (STF, DJU 6 Nov. 2007, MI 670/ES, Rel. Min. Mauricio Corréa).

Legal unification also occurs through the cooperation or coordination of the
various federal entities’ legislatures or courts. For those matters in which all entities
have to act jointly (e.g., environmental protection), the Constitution sets forth that
the central authority shall enact legislation to regulate the cooperation between the
various legislatures (Federal Constitution, art. 23, sole paragraph). Such law has not
been enacted yet. In some areas, however, the federal legislature has created national
systems to coordinate joint action of the three federal spheres; these systems also
provide for information exchange. An example is the Environment National System
(Sistema Nacional do Meio Ambiente — SISNAMA) (Federal Statute n. 6.938/81).
Similarly, in the field of health, the Federal Constitution itself integrated public
services into a single network, the Unified Health System, which is regionalized and
hierarchically organized (Sistema Unico de Saiide — SUS) (Article 198). Usually,
those systems are tasked with the creation of normative acts to implement statutes
related to the field in which they develop their activities. Consequently, they play an
important role in the unification of Brazilian law.

Coordination between state legislatures is rarer. There is only one case of formal
coordination between states provided for by the Federal Constitution. The States
will coordinate with regard to the states’ value-added tax on distribution of goods
and services (imposto estadual sobre a circulagdo de mercadorias e a prestagcdo dos
servigcos de comunicagdo e de transporte interestadual e intermunicipal), especially
concerning exemptions and other tax benefits. This is to avoid a “tax war” that
would harm all parties. The coordination is obtained through formal agreements
(convénios) on the subject executed by states (Federal Constitution, art. 155, IT e
§ 2° XII, g). In other fields, there is spontaneous (informal) coordination. One
state or municipality’s legislation may inspire enactment of similar legislation by
others, assuming the former is worth emulating. For example, there is a great
deal of similarity across state laws on Public-Private Partnerships (PPP), a type of
contract that has been practiced in other countries for a long time. Brazil’s central
government formally introduced this type of contract in 2004 by law providing
general rules on the subject.

State judiciaries sometimes analyze jurisprudence from the courts of other states
although they are not bound to do so. Generally, the parties themselves inform courts
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about decisions favorable to their interests as a means of argumentation. This can
influence legal unification where the court of one state is persuaded by the reasoning
of a court from another state. More important, however, is the existence of certain
appeals with the purpose of unifying jurisprudence on the national level. When two
or more courts interpret a federal statutory provision differently, the Constitution
allows the losing party to file an appeal (recurso especial) to the Superior Court of
Justice (Superior Tribunal de Justica — STJ), which has the function of harmonizing
the interpretation of federal law.

The role of non-state actors in legal unification is insignificant. For instance,
there are no mechanisms such as the Restatements compiled in the United States
of America. Books by legal authorities contain comments on the codes (such as
the civil code, the code of civil procedure, and the penal code), with references
to the most important judicial decisions regarding each issue. Such works —
some of them well-known and frequently consulted — play an informative role,
transmitting knowledge and helping courts to decide in accordance with dominant
legal interpretation. It would not be correct, however, to say that they play a
significant role in legal unification.

In certain matters, Brazil became a party to internationally uniform laws. This is
the case with the Convention providing a Uniform Law for Bills of Exchange and
Promissory Notes —Geneva 1930- and the Convention providing a Uniform Law
for Checks —Geneva 1931- which were both incorporated into Brazilian Law in
1966. Such initiatives do not have a unifying effect within the Federation, however,
as they concern matters in which the Union already has exclusive jurisdiction;
the unification effect is thus merely international. Thus, although compliance with
international legal obligations is arguably relevant as a matter of Brazilian law,
its influence in internal legal unification is practically nonexistent since the vast
majority of international norms concern subjects which the Brazilian Constitution
reserved to the central authority. The same is true regarding international voluntary
coordination. As the vast majority of such projects is related to areas regulated by
the central authority, conventions, model statutes, or any other instrument adopted
under the auspices of UNCITRAL, UNIDROIT or the Hague Conference on Private
International Law play virtually no role in unifying the law in Brazil.

Standards and practices of industry associations and other private entities also are
of little importance to unification. Such sources have not significantly influenced
lawmaking, and even less legal unification, within the Federation. Despite their
general influence, which varies in significance by sector, private entities play but
a small role in the political process in general. Again, the large concentration
of prerogatives in the central authority naturally reduces the role of unification
mechanisms. This also reduces the private sector’s interest in promoting unity.

Finally, legal education plays a role in unification. Law schools in Brazil accept
students based on their performance on entrance exams, and may accept candidates
from anywhere in the country. Although schools usually attract students from
the surrounding regions — i.e., from inside the state in which they are located —
one does find some students moving to different places to study law. Legal
education concentrates on the Constitution and federal law. That is because the
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federal legislative jurisdiction includes the main issues and legal branches, be it
through exclusive jurisdiction (e.g., civil, criminal, procedure, corporate and labor
law) or through the enactment of general rules (e.g., tax, financial and largely
administrative law).

To practice law in Brazil, one ought to be a member of the Brazilian Bar
Association (Ordem dos Advogados do Brasil — OAB), a national entity with a
branch in each state. Membership is established through admittance to the branch of
the state in which the candidate wishes to establish his professional domicile, after
being approved by passing a written exam.

The lawyer registered in a certain state branch of the OAB may exercise his
or her profession in other states on an occasional basis (up to five lawsuits per
year). Beyond this limit, he or she will need a supplementary membership in the
branch of those states in which he or she wishes to act regularly. Federal Statute
number 8.906/94 regulates the matter. However, professionals usually stay where
they studied or return to their original state if they attended school somewhere else.
Some state capitals are known for attracting students from elsewhere, due to their
greater economic development. Rio de Janeiro and especially Sao Paulo are the main
examples. Brasilia, which is the federal capital, attracts law firms and professionals
because it is the home to the two highest Brazilian Courts, the Superior Tribunal de
Justica (STJ) and the Supremo Tribunal Federal (STF).

6.4 Institutional and Social Background

The aim of this subchapter is to describe briefly the institutional organization of the
federal entities and point out important social aspects that may interfere with legal
unification.

Let us begin with the judicial branch. As mentioned before, any judge may refrain
from applying statutes he or she deems unconstitutional, so this control is exercised
by the entire judicial branch. Nonetheless, the final decision whether a statute is
unconstitutional is reserved for the STF, which may make its decision in a number of
ways. The Constitution allows the Court to examine in abstract the constitutionality
of a specific statute in an action proposed by any of a certain group of authorities or
institutions. The Court may also review ordinary judicial decisions finding a statute
unconstitutional via the recurso extraordindrio (extraordinary appeal) as explained
above.

Therefore, courts — especially the STF — are regularly called upon to verify
that federal legislation is within constitutional limits. For example, the Federal
Constitution provides the central authority with jurisdiction to establish general
rules on public procurement and administrative contracts (Article 22, XXVII).
Assuming these directives are otherwise respected, states and municipalities may
enact specific rules that apply to their own administrative bodies. The STF has
decided that some provisions of the Federal Statute on Public Biddings and
Administrative Contracts (Federal Statute n. 8.666/93) only apply to the central
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authority, once they go beyond the general rules and invade the jurisdiction of the
other federal entities. Such provisions concerned specific limits to the donation of
goods by the public sector (STE, DJU 11 Nov. 1994, ADInMC 927/RS, Rel. Min.
Carlos Velloso).

Beyond constitutional review, however, there is no central court with power to
authoritatively interpret component state law. The STF may declare unconstitutional
a statute enacted by the Union or the states in a direct action of unconstitutionality
(agdo direta de inconstitucionalidade). It may also undertake, with regards to any
statute — federal, state, or municipal — the so-called “interpretation in conformity
with the Constitution” (interpretacdo conforme a Constitui¢do), first developed by
the German Federal Constitutional Court. By this technique the Court does not
declare in the abstract that a rule of law is unconstitutional — the text remains in
force — but it forbids certain interpretations of the provision, inasmuch as such
interpretations are not in accordance with the Constitution. By thus prescribing
a certain interpretation, the Court causes a unifying effect. It is to be stressed,
however, that the Court’s purpose is not unification. Instead, the Court’s judgment
represents its understanding that other interpretations violate the constitutional order
and therefore must be avoided.

Besides the judicial structure of the central authority, each state has its own
judiciary. In all cases — in the state as well as in the federal sphere — there is an
appellate court. Also, there are two courts with national general jurisdiction: the
STF has the final word on constitutional interpretation, while the STJ has the final
word on interpretation of federal law. There are also specific higher courts for the
labor, military, and electoral law. It is important to note also that whereas there are
courts organized by the Union and by the states, the judicial branch — like the Public
Prosecutors Office (Ministério Piiblico) — is treated as an institution of national
character. The Union and the state branches just represent a division of labor among
these entities with regard to the administrative organization of the courts. This has
important consequences: all judicial institutions are subject to common principles
defined by the Federal Constitution, and there shall be no arbitrary distinction
between federal and state civil servants, especially as to their wages (STF, DJU 17
Mar. 2006, ADI 3367/DF, Rel. Min. Cezar Peluso; STJ, DJU 20 May. 2002, EREsp
114908/SP, Rel.* Min.? Eliana Calmon).

To avoid divergence regarding the interpretation of federal law, the Constitution
provides for the recurso especial appeal to be filed before the STJ (Article 105, III,
c). Thus, if a party shows that a state or federal appellate court interpreted a federal
statute in a manner different from another appellate court, it may make use of such
appeal. The STJ then decides which interpretation shall prevail. In Brazil, there is
no stare decisis principle. Consequently nothing prevents a court from applying a
different understanding than the one endorsed by the STJ. Nevertheless, procedural
law has been going through alterations in order to stimulate the observance of
previous judgments, and also to simplify unification through appeals.

Lawsuits and conflicts between the Union, the states, and the Federal District are
adjudicated by the STF (Article 102, I, f).
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As to the executive branch, each federative entity has its own structure. As a
general rule, the central authority has its own administrative body that is in charge
of applying statutes enacted by the Union. In many cases, however, the Union has
legislative jurisdiction — exclusive or concurrent — over matters in which states
and municipalities have executive authority. In these cases, local entities apply
federal law, exclusively or together with their own legislation, in accordance with
the coordination standards previously mentioned. In the field of criminal law, for
example, the Union has exclusive legislative jurisdiction (Art. 22, I), but in the
majority of cases, states have authority to investigate crimes and judge the accused.
Public registries (e.g., the real estate owners’ registry) are regulated by federal law
(Art. 22, T and XXV), but such registries are almost always run by agents which act
under the supervision of the states and are subject to the states’ appellate courts’
control (Article 236).

The National Congress, which is bicameral, constitutes the legislative branch
of the central authority. It consists of the House of Representatives (Camara dos
Deputados) — an organ of popular representation — and the Federal Senate. The
Federal Senate’s main purpose is to represent the states and the Federal District,
in isonomic conditions: each elects three senators (Article 46). As a rule, the
Senate takes part in all federal lawmaking and additionally has important exclusive
prerogatives, many of which are related to the Federation — e.g., establishing limits
and conditions on domestic and international credit transactions of the Union, states,
Federal District and municipalities (Art. 52, VII). The people of each state elect the
three senators through direct voting for a term of 8 years (Federal Constitution,
art. 46). The elections occur every 4 years, so that at every election the Senate
is partially renewed (elections are for 1/3 and 2/3 of the vacancies, alternately).
In practice, since senators are not chosen by the authorities of the states and the
Federal District, they are usually more bound to their political parties than to the
interests of the entities they are supposed to represent. For that reason, the Senate
plays more the role of an Upper House than that of a House of the states.

The three levels of the Federation have their own tax prerogatives (the Federal
District has both state and municipal prerogatives). There are different tax species
and such classification is important in establishing the proper jurisdictional appor-
tionment. The raxas are fees paid in consideration for administrative activities that
directly benefit taxpayers, and may be collected by the entity which renders the
activity (Article 145, II). Electrical supply, for example, is a public service of the
Union usually executed by delegation to private enterprises. The remuneration for
this service is obtained through the faxa. All entities may also impose “improvement
contributions” (contribuicdes de melhoria) when a public work causes a significant
rise in the value of certain private real estate properties; the entity which performs
the work will have jurisdiction to levy the contribution. All entities may also require
their public servants to make social security contributions (contribui¢des previden-
cidrias) to finance social security systems for their benefit (Article 149, 1st §).

The main tax species is the imposto. The Constitution indicates the situations
that justify charging impostos (e.g., income, real estate, or rendering a service to
third parties), and divides the power to tax among the various entities. The Union
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may establish and charge taxes over: (a) imports; (b) exports; (¢) income and profits;
(d) industrial goods; (e) credit, exchange and insurance transactions, or transactions
related to securities; (f) rural properties; and (g) large fortunes (Art. 153). States
may establish and charge taxes over: (a) mortis causa succession and donations
of any assets; (b) distribution of goods and services (equivalent to sales tax)
and transportation services between states and between municipalities; and (c)
automobile ownership (Art. 155). Municipalities may tax: (a) urban properties;
(b) inter vivos conveyance of real estate or of rights over real estate (except for
guarantees, as well as assignment of rights to purchase); and (c) services of any
nature not within the states’ jurisdiction, as defined in a complementary federal law
(Article 156). Only the Union may (a) create new taxes (Article 154, I), and (b)
establish extraordinary taxes to finance a war effort (Article 154, II).

There are two more tax species provided for in the Constitution that are
within the Union’s exclusive jurisdiction: (a) the “mandatory loans” (empréstimos
compulsdrios), which are unusual and are generally charged for regulatory purposes,
to discourage a certain activity, or to reduce the quantity of circulating cash.
The resources so obtained must be returned within a reasonable period (Article
148). Next, the Union may charge (b) “other contributions” (Article 149): (i)
social contributions, assessed on employers and employees, which are designed
to finance the general social security system (education, health, pensions and
social assistance); (ii) contributions for the intervention in the economic field,
imposed upon private agents acting in strategic economic sectors, such as fuels
and lubricants, and which are designed to finance state activities in these areas;
(iii) contributions in the interest of social or economic categories, assessed on
individuals acting in areas or professions particularly regulated, and designed to
finance a supervision system. Lawyers, for example, shall pay a yearly contribution
to finance the activities of OAB (Brazilian Bar Association).

Finally, municipalities may impose a “contribution” to finance public lighting
(contribuigdo para o custeio da iluminagdo puiblica — Article 149-A).

It is easy to notice, then, that the Brazilian tax system is rigidly defined in the
Constitution; double taxation is not possible. Frequently many different taxes are
levied on the same production chain, each of them related to a specific aspect. On a
hypothetical production chain, for example, the following taxes could be assessed:
value-added tax on distribution of goods and services (assessed by the state), the
social contribution on profits (assessed by Union), and income tax (also assessed by
the Union). The large quantity of taxes and their rates, which are often implemented
on a very progressive scale, make the overall Brazilian burden very high.

Besides establishing the tax prerogatives for each entity, the Constitution pro-
vides for mechanisms for transferring resources from the Union to the states, the
Federal District, and municipalities; and also from states to municipalities. For
example, part of the income tax assessed by the central authority shall be delivered
to the other entities. This system is established in Articles 157 and 158 of the Con-
stitution and the resources may not be withheld due to political disagreements. The
Union may only refrain from remitting resources to entities which are debtors and
are not performing their duties or which have not made the minimum investments
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in health, as required by the Constitution (Article 160). There is also an indirect
form of sharing revenues. The Constitution sets forth that resources obtained from
certain Union taxes will be partially allocated to Participation Funds (Fundos de
Farticipagdo), and these resources shall be shared among the states, the Federal
District, and municipalities or invested in less-favored regions (Article 159). The
standards of sharing are set forth in federal legislation and aim to promote a social-
economic balance among states and municipalities (Article 161, II).

Finally, significant social factors are worth mentioning briefly. Brazilian society
is very diverse both ethnically and religiously. Nonetheless, such differences do not
engender any kind of sectarian political movements. In the past, in the southern
region of the country (the states of Rio Grande do Sul, Parana and Santa Catarina),
which has received many waves of immigrants from European countries (Italians,
Germans, Azoreans and others), there were a few separatist movements, mainly
during the nineteenth century. Nowadays, however, such movements are no longer
significant.

The different ethnic and religious groups are fairly uniformly distributed through-
out the national territory without any particular concentration, especially as far as
political factors are concerned. The Northeast Region of the country concentrates a
higher percentage of African-Brazilians. In some states, like Bahia, this group is the
majority of the population. In the south, conversely, European immigrants prevail.
Yet, while such concentrations result in large cultural diversity, they do not have a
significant political impact.

With regards to natural resources, Brazil is a vast and diverse country. Each of
the five regions of the country — northern, northeastern, center-western, southern
and southeastern — has its particular advantages. Some areas concentrate strategic
resources, such as oil in the continental shelf of the southeast (although there are
smaller deposits in other areas). The existence of areas of large biological diversity,
specially the Amazon Forest — whose greater part is located in the north, within the
Brazilian borders — and the Pantanal, situated in the center-west — should be noted.
A great part of the northeastern region, however, suffers from arid conditions with
land not naturally suitable for agriculture, forcing people in the region to migrate to
the shore and to the southeastern capitals in search of jobs. Indeed, the economic
and social development of the different states has been very unequal, being higher
in the south and southeast of the country. Such differences result in the demographic
concentration in these areas due to domestic migration.

The Constitution states that the reduction of regional inequalities is a funda-
mental objective of the Federative Republic of Brazil (Article 3, III). There are
not, however, relevant institutional mechanisms to force the Public Administration
to implement such task. A noteworthy exception is the previously mentioned
Participation Funds (Fundos de Participagdo), which consist of certain percentages
of the central authority’s revenue obtained from taxes. Federal law sets forth the
standards for apportionment, and determines that 85 % of the resources are to
be invested in the less-favored regions of the country (northern, northeastern and
center-western) while the remaining 15 % shall go to the richer states (those situated
in the south and the southeast).
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6.5 Conclusion

There is a high degree of uniformity of legal rules within the Brazilian federal
system. The main reasons for that are: (i) the area reserved to the Union’s exclusive
legislative jurisdiction (Article 22) is remarkably large and includes nearly all the
main branches of law (civil, criminal, corporate, procedure, labor law, etc); and
(ii) there are many constitutional provisions which are directly applicable to the
Union, the states and the municipalities, including a long list of fundamental rights
as well as a wide set of rules on the organization and functioning of the Public
Administration, which bind all federative spheres.
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Eduardo Bastos Furtado de Mendonga and Thiago Magalhdes Pires for their most valuable
assistance in all stages of the preparation and drafting of the present report.



Chapter 7
Unification of Laws in Federal Systems:

The Canadian Model

Aline Grenon

7.1 Introduction

Canada is a complex country that could perhaps best be described as an accident
of colonial history. In order to understand its legal structure and the forces for
and against unification that coexist within the country, an overview of Canada’s
historical, political and social situation is required.

Beginning in 1534, France colonized the eastern and all of the central parts of
the territory that now form part of Canada, then populated by various indigenous
peoples. Civil law, the law of the colonial power, thus applied in this territory as
a matter of course. In the Treaty of Paris, 1763, the colony was ceded to Great
Britain and following this transfer of power, Great Britain attempted to impose
English common law on the territory. However, this change of legal regime gave
rise to numerous grievances and Great Britain finally agreed to restore, with certain
exceptions, the French civil law tradition, insofar as it related to the “Property and
Civil Rights” of the population.!
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Less than 30 years later, the Constitution Act, 1791* divided the territory into
two provinces, predominantly English-speaking Upper Canada and predominantly
French-speaking Lower Canada, separated by the present boundary between the
provinces of Ontario and Quebec. The Legislature of Upper Canada immediately
abandoned the civil law in favor of the common law.? As for Lower Canada, not
only did it retain the civil law but it also, in due course, codified it4

A year after the codification of Quebec civil law, the Constitution Act, 1 867°
created the Dominion of Canada, composed of the provinces of Nova Scotia,
New Brunswick, Ontario (formerly Upper Canada) and Quebec (formerly Lower
Canada). Legislative powers were distributed between the federal Parliament on
the one hand and the four new provincial Legislatures on the other, and it was
expressly provided that the provinces could legislate with respect to property and
civil rights, thereby ensuring that Quebec retained the French civil law tradition in
the sphere of private law. Ontario, Nova Scotia and New Brunswick retained the
English common law tradition. The other six provinces that subsequently joined
the federation (Prince Edward Island, Manitoba, British-Columbia, Saskatchewan,
Alberta, and Newfoundland) also received or opted for the common law.

In addition to these ten provinces, present-day Canada also includes three
territories, Yukon, Northwest Territories and Nunavut.

Based on its 2006 Census, Canada has a population of over 31,000,000. Of that
number, the mother tongue of approximately 18,000,000 is English; the mother
tongue of approximately 7,000,000 is French and approximately 6,000,000 have
a mother tongue other than English or French. There are approximately 1,200,000
aboriginal people in Canada — Inuit, Métis and First Nations people.

Francophones constitute the majority in Quebec. Elsewhere in Canada, the
majority is anglophone although there are also important francophone minorities
in Ontario and New Brunswick and an important anglophone minority in Quebec,
primarily in the City of Montreal. In the territory of Nunavut, the majority of the
population is Inuit and there are important aboriginal populations in the other two
Territories together with smaller aboriginal populations elsewhere in Canada.®

These ethnic and linguistic differences give rise to cleavages in the federation.
No doubt the most important is the cleavage between francophones and anglo-
phones, the two main linguistic groups in the country. Between 1980 and 1995, two
unsuccessful referenda were held in the Province of Quebec with a view to obtaining

(1997) 57 R. du B. 689; see also Peter W. Hogg, Constitutional Law of Canada, looseleaf, 5th ed.
(Toronto: Carswell, 2007) at 2.1-2.10 [Hogg].

2(UK.), 31 George I1I, c. 31, reprinted in R.S.C. 1985, App. 11, No. 3.
3Upper Canada Statutes, 1792, 32 Geo. II1, c. I, s. IIL.

“The civil law of Quebec was first codified in 1866; see An Act respecting the Civil Code of Lower
Canada, S. Prov. C. 1865 (29 Vict.), c. 41.

3(U.K.), 30 & 31 Vict., c. 3, reprinted in R.S.C. 1985, App. II, No. 5 [“Constitution Act, 1867"].
6Statistics Canada, online: www.statcan.ca
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the secession of the province from the federation.” In addition, since the early 1990s,
the Bloc Québécois, a sovereignist party at the federal level, has received substantial
support from the Québec population. For example, in the federal election on October
14, 2008, the Bloc secured 49 of 75 seats from Quebec (there are 308 seats in the
House of Commons). The advent of this strong regional political party had the effect
of reducing the importance of the Liberal and Conservative parties nationally since
it became very difficult for these two parties to obtain coast to coast mandates.
Following the last federal election, the country was essentially divided between the
Conservative party representing the West and the Liberals representing the Center
and the East, subject of course to the strong presence of the Bloc in Quebec.
The election on May 2, 2011 took everyone off-guard. The Liberal and the Bloc
parties were decimated and the Conservative party, a right-of-center party, obtained
a majority. However, Quebec maintained its tendency to surprise and muddy the
waters by voting massively in favour of the New Democratic Party, a left-of-center
party. As a result, the NDP became the official opposition party for the first time
in its history and the majority of the NDP members of Parliament now come from
Quebec. The NDP, a federalist party, will now have to give serious consideration to
Quebec interests. How the francophone-anglophone cleavage plays out within the
NDP caucus and within Canada in the next few years remains to be seen.

A cleavage also exists between white and aboriginal communities. The latter
must deal with substantial issues relating to health and welfare, education, unem-
ployment and prison incarceration.® Despite efforts by aboriginal leaders, the issues
are very complex and political will at both the federal and provincial levels leaves
something to be desired. As a result, progress in dealing with these issues has
been slow.

Finally, there has also been considerable asymmetry arising from the advanced
economic development of central provinces (Ontario and Quebec) and the relative
under-development of western and especially eastern provinces. Recently, however,
the manufacturing base of central Canada has weakened, while the resource-based
economies of the east and especially the west have begun to strengthen rapidly
and to diversify. In addition, equalization payments to less well-off provinces
have enabled them to maintain reasonable levels of education, health and social
services.

Such is, very briefly, the historical, political and social background against which
Canada’s unique approach to harmonization and unification of laws has developed.

7See Reference re Secession of Quebec, [1998] 2 S.C.R. 217.

8For a detailed analysis of these issues, see Canada, Royal Commission on Aboriginal Peoples,
Report of the Royal Commission on Aboriginal Peoples (Ottawa: The Commission, 1996); see
also People to People, Nation to Nation. Highlights from the Report of the Royal Commission on
Aboriginal Peoples, online: Indian and Northern Affairs Canada (http://www.ainc-inac.gc.ca/ch/
rcap/rpt/index_e.html)
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http://www.ainc-inac.gc.ca/ch/rcap/rpt/index_e.html

172 A. Grenon

7.2 The Distribution and Exercise of Lawmaking Power

7.2.1 Exclusive Powers

As is the case with all federations, law-making power is distributed between the
central or federal government and the state or provincial governments that form part
of the federation. In Canada, these powers are essentially distributed pursuant to
sections 91 and 92 of the Constitution Act, 1867.°

On the basis of section 91 of the Constitution Act, 1867, the exclusive legislative
authority of the Parliament of Canada extends to the following subjects:

1. Repealed.
1A. The Public Debt and Property.
The Regulation of Trade and Commerce.
2A. Unemployment insurance.
The raising of Money by any Mode or System of Taxation.
The borrowing of Money on the Public Credit.
Postal Service.
The Census and Statistics.
Militia, Military and Naval Service, and Defence.
The fixing of and providing for the Salaries and Allowances of Civil and other
Officers of the Government of Canada.
9. Beacons, Buoys, Lighthouses, and Sable Island.
10. Navigation and Shipping.
11. Quarantine and the Establishment and Maintenance of Marine Hospitals.
12. Sea Coast and Inland Fisheries.
13. Ferries between a Province and any British or Foreign Country or between Two
Provinces.
14. Currency and Coinage.
15. Banking, Incorporation of Banks, and the Issue of Paper Money.
16. Savings Banks.
17. Weights and Measures.
18. Bills of Exchange and Promissory Notes.
19. Interest.
20. Legal Tender.
21. Bankruptcy and Insolvency.
22. Patents of Invention and Discovery.
23. Copyrights.
24. Indians, and Lands reserved for the Indians.
25. Naturalization and Aliens.
26. Marriage and Divorce.

N

NN R W

For more information relating to the distribution of legislative power in Canada, see Hogg, supra
note 1 and Patrick J. Monahan, Constitutional Law, 3rd ed. (Toronto: Irwin Law, 2006).
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27. The Criminal Law, except the Constitution of Courts of Criminal Jurisdiction,
but including the Procedure in Criminal Matters.

28. The Establishment, Maintenance, and Management of Penitentiaries.

29. Such Classes of Subjects as are expressly excepted in the Enumeration of the
Classes of Subjects by this Act assigned exclusively to the Legislatures of the
Provinces.

Among the 30 subjects, the most important and frequently used are trade
and commerce, employment insurance, taxation, defence, currency and banking,
bankruptcy and insolvency, patents, copyrights, Indian affairs, citizenship, marriage,
divorce and criminal law. In addition, the opening words of section 91 of the
Constitution Act, 1867 allocate residual power to the central government. It is there
stated that the Parliament of Canada can “make Laws for the Peace, Order, and good
Government of Canada, in relation to all Matters not coming within the Classes of
Subjects by this Act assigned exclusively to the Legislatures of the Provinces”.

Pursuant to section 92 of the Constitution Act, 1867, each province may exclu-
sively make laws in relation to the matters enumerated in that section. Specifically,
the exclusive legislative authority of the provinces extends to the following subjects:

1. Repealed.

2. Direct Taxation within the Province in order to the raising of a Revenue for
Provincial Purposes.

The borrowing of Money on the sole Credit of the Province

4. The Establishment and Tenure of Provincial Offices and the Appointment and
Payment of Provincial Officers.

5. The Management and Sale of the Public Lands belonging to the Province and
of the Timber and Wood thereon.

6. The Establishment, Maintenance, and Management of Public and Reformatory
Prisons in and for the Province.

7. The Establishment, Maintenance, and Management of Hospitals, Asylums,
Charities, and Eleemosynary Institutions in and for the Province, other than
Marine Hospitals.

8. Municipal Institutions in the Province.

9. Shop, Saloon, Tavern, Auctioneer, and other Licences in order to the raising of
a Revenue for Provincial, Local, or Municipal Purposes.

10. Local Works and Undertakings other than such as are of the following Classes:

et

(a) Lines of Steam or other Ships, Railways, Canals, Telegraphs, and other
Works and Undertakings connecting the Province with any other or others
of the Provinces, or extending beyond the Limits of the Province.

(b) Lines of Steam Ships between the Province and any British or Foreign
Country.

(c) Such Works as, although wholly situate within the Province, are before or
after their Execution declared by the Parliament of Canada to be for the
general Advantage of Canada or for the Advantage of Two or more of the
Provinces.
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11. The Incorporation of Companies with Provincial Objects.

12. The Solemnization of Marriage in the Province.

13. Property and Civil Rights in the Province.

14. The Administration of Justice in the Province, including the Constitution,
Maintenance, and Organization of Provincial Courts, both of Civil and of
Criminal Jurisdiction, and including Procedure in Civil Matters in those Courts.

15. The Imposition of Punishment by Fine, Penalty, or Imprisonment for enforcing
any Law of the Province made in relation to any Matter coming within any of
the Classes of Subjects enumerated in this Section.

16. Generally all Matters of a merely local or private Nature in the Province.

In addition to these exclusive powers, section 92A, added to the Constitution Act,
1867 in 1982,'° grants the provinces exclusive legislative power over non-renewable
natural resources, forestry resources and electrical energy within a province. Finally,
pursuant to section 93 of the Constitution Act, 1867, the provinces “may exclusively
make Laws in relation to Education”.

It must be noted that it is only the provinces that receive their legislative authority
from the Constitution Act, 1867. The three territories, by contrast, merely have
the powers that the Parliament of Canada has chosen to delegate to them, since
Parliament has plenary legislative powers over the territories.'!

In practice, the most important areas of exclusive or predominant provincial
government regulation are those relating to : (1) property and civil rights (in essence,
rights relating to private law, thereby allowing the provinces to enact legislation in
relation to property law, commercial law, labour law, wills and estates and family
law, for example); (2) education; (3) health and welfare; and (4) the administration
of justice in the province (including civil procedure and the constitution, along with
maintenance and organization of courts having both civil and criminal jurisdiction).

In addition, based on the provinces’ ability to make laws pursuant to section
92(13) (property and civil rights) and section 92(16) (matters of a merely local
or private nature), it can be argued that there exists a provincial residuary power
comparable to the federal power.'?

As stated earlier, the enumerated powers granted pursuant to section 91 are
“exclusive” to the Parliament of Canada and the same is true of the powers granted to
the provinces pursuant to section 92. Yet some of the provincial powers, of which the
most important is the power to legislate in relation to property and civil rights, come
into conflict with the exclusive powers granted to the Parliament of Canada. Since

10Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c.11, reprinted
inR.S.C. 1985, App. 11, No. 44.

U Constitution Act, 1871 (U.K.), 34 & 35 Vict., ¢.28, reprinted in R.S.C. 1985, App. II, No. 11.
12See Peter W. Hogg, Q.C. & Wade K. Wright “Canadian Federalism, the Privy Council and the
Supreme Court: Reflections on the Debate About Canadian Federalism” (2005) 38 U.B.C. L. Rev.
329 at para. 22; see also Lord Watson in Ontario (A.-G.) v. Canada (A.-G.), [1896] A.C. 348 at
365 (often described as the Local Prohibitions Case).
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1867, this has been the subject of numerous decisions by the Judicial Committee of
the Privy Council in England, and by the Supreme Court of Canada when it became
the court of last resort in 1949.

Although there is clear historical evidence to demonstrate that the Constitution
Act, 1867 was intended to create a strong federal government, judicial interpretation
of sections 91 and 92 has had the opposite effect. In particular, the provincial power
over property and civil rights in section 92(13) has been very broadly interpreted and
federal powers that might potentially overlap with section 92(13) have been given
a more limited interpretation. For example, the Judicial Committee of the Privy
Council held that anything relating to property and civil rights within a province
was excluded from the federal power over the regulation of trade and commerce
granted pursuant to section 91(2).'* This obviously had the effect of dramatically
reducing the ambit of federal power in this field.

It must be noted, however, that where validly anchored federal legislation and
validly anchored provincial legislation contradict each other, courts will recognize
federal legislation as paramount. This will be discussed in more detail below.

Because of the judicial interpretation of sections 91 and 92 of the Constitution
Act, 1867, there is today considerable overlap between federal and provincial
laws, with the result that federal and provincial legislation coexists in many areas
(for example, corporate law, securities regulation, highways and ports). According
to an article published in 2000, “[t]he only exclusively federal areas are military
defence, veterans’ affairs, postal service, and monetary policy”; as for the provinces,
the only exclusive areas are “municipal institutions, lands and forests, roads, liquor

licensing, and elementary and secondary education”.'*

7.2.2 Concurrent Powers

Section 92A, added to the Constitution Act, 1867 in 1982, grants to the provinces
the non-exclusive or concurrent power to enact laws relating to the export of
non-renewable natural resources, forestry resources and electrical energy from a
province to another part of Canada.

In 1951, section 94A was added to the Constitution Act, 1867, granting Par-
liament concurrent power to enact laws in relation to old-age pensions and

13The leading case is Citizens Insurance Co. v. Parsons (1881), 8 App. Cas. 406.

!4Garth Stevenson, “Federalism and Intergovernmental Relations” in Michael Whittington & Glen
Williams, eds., Canadian Politics in the 21st Century (Scarborough: Nelson, 2000) 79 at 88.
However, this statement is now less accurate with respect to municipal institutions; for example,
the 2004 federal budget provided municipalities with a goods and services tax rebate worth $7
billion over 10 years for their areas of greatest need and the 2005 budget provided $5 billion over
5 years in gas tax funds, together with a commitment of up to $800 million for transit funding
(see http://www.infc.gc.ca/media/news-nouvelles/gtf-fte/2005/20050823saskatoon-eng.html)
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supplementary benefits.!> Federal legislation enacted pursuant to this section is,
however, subject to provincial laws, which take precedence in case of conflict.
To date, only Quebec has enacted such a law.'¢

Finally, section 95 of the Constitution Act, 1867 grants Parliament and the
provinces concurrent power over agriculture and immigration but provides that, in
the event of a conflict between a federal and a provincial law, federal law takes
precedence.

Since the environment is not, as such, a subject matter of legislation under the
Constitution Act, 1867, the Supreme Court of Canada has held that it is an area of
concurrent jurisdiction. Specifically, the jurisdiction of the Parliament of Canada in
this area can be inferred from various powers, including its criminal law power and
its general power to legislate for peace, order and good government in situations of
national concern; provincial jurisdiction, by contrast, can be inferred from various
subsections in section 92 of the Constitution Act, 1867."7

Administrative procedure is clearly an area of concurrent jurisdiction, although
this is not explicitly stated in the Constitution Act, 1867.'% The expression “admin-
istrative procedure” is very broad and necessarily includes the numerous regulations
and safeguards put in place by the Parliament of Canada or by the provinces
in the exercise of their respective jurisdictions. For example, section 91(2) of
the Constitution Act, 1867 (regulation of trade and commerce) clearly allows the
Parliament of Canada to establish procedures of an administrative nature in the
exercise of this jurisdiction. The same is true for the provinces: section 92(4)
of the Constitution Act, 1867 (establishment and tenure of provincial offices and
the appointment and payment of provincial officers) is one of many possible
areas of provincial jurisdiction which obviously create a need for procedures
of an administrative nature. It should also be noted that although a number of
provinces have enacted legislation relating to administrative procedure, to date,
federal administrative agencies are not subject to any such legislation.'

15See the British North America Act, 1951 (U.K.), 14 & 15 Geo. VI, c. 32 and the Constitution Act,
1964 (U.K.), 1964, c. 73.

16Quebec Pension Plan, S.Q. 1965, c. 24.

"The leading case is Friends of the Oldman River Society v. Canada (Minister of Transport),
[1992] 1 S.C.R. 3. See also A.G. Canada v. Hydro Quebec, [1997] 3 S.C.R. 213; 114957 Canada
Ltée (Spraytech, Société d’arrosage) v. Hudson (Town), 2001 SCC 40, [2001] 2 S.C.R. 241 at
para. 33.

'31t must, however, be noted that the Constitution Act, 1867 refers specifically to criminal and civil
procedure. Section 92(14) of [the Constitution] gives jurisdiction to the provinces with respect
to the “Administration of Justice in the Province, including the Constitution, Maintenance, and
Organization of Provincial Courts, both of Civil and of Criminal Jurisdiction, and including
Procedure in Civil Matters in those Courts” [emphasis added]. Section 91(27) gives jurisdiction to
the Parliament of Canada with respect to “[ ... ] Procedure in Criminal Matters”.

19With regard to the absence of federal legislation in this area, see Robert W. Macaulay & James
L.H. Sprague, Practice and Procedure Before Administrative Tribunals, looseleaf (Scarborough,
Ont.: Carswell, 2004) at 9-20. With regard to provincial legislation, see for example, Statutory
Powers Procedure Act, R.S.0. 1990, c. S-22; see also the model administrative procedure code
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Finally, matters relating to culture are also areas of concurrent jurisdiction. The
Supreme Court of Canada has stated:

The Constitution of Canada does not include an express grant of power with respect to
“culture” as such. Most constitutional litigation on cultural issues has arisen in the context
of language and education rights. However, provinces are also concerned with broader
and more diverse cultural problems and interests. In addition, the federal government
affects cultural activity in this country through the exercise of its broad powers over
communications and through the establishment of federally funded cultural institutions.
Consequently, particular cultural issues must be analyzed in their context, in relation to the
relevant sources of legislative power.?"

7.2.3 Taxing Powers

Both the federal and provincial governments have the power to tax. Pursuant to
subsection 91(3) of the Constitution Act, 1867, the Parliament of Canada has the
power to raise money “by any Mode or System of Taxation”. As for the provinces,
subsection 92(2) grants them a power of direct taxation in order to raise revenue for
provincial purposes. Section 92A also allows the provinces to indirectly tax non-
renewable natural resources, forestry resources, and electric energy.

The constitutional rules just mentioned ensure that there is no multiple, indirect
taxation. Yet, federal and provincial powers overlap in the area of direct taxation.
This has not been the subject of major conflict, because Parliament and the provinces
have entered into agreements relating to the definition, collection and sharing of
such taxes.

In addition, there are constitutional and legislative rules on revenue sharing
between the federal government and the provinces. Specifically, section 36 of the
Constitution commits Canada to providing “equalization payments” in order to
ensure that all provinces have sufficient revenues to provide comparable levels of
public services at comparable levels of provincial taxation. Yet attempts by the
federal and provincial governments to establish acceptable revenue sharing criteria
has led to lengthy, complex, ongoing, and sometimes acrimonious debate.?!

proposed by the Uniform Law Conference of Canada at http://www.ulcc.ca/en/us/index.cfm?sec=
1&sub=1m3

2 Kitkatla Band v. British Columbia (Minister of Small Business, Tourism and Culture), 2002 SCC
31, [2002] 2 S.C.R. 146 at para. 51.

210n December 5, 2003, the Council of the Federation was created. The Premiers of Canada’s
ten provinces and three territories are members of the Council. As stated on its website (wWww.
councilofthefederation.ca), the objectives of the Council are to: “promote interprovincial-territorial
cooperation and closer ties between members of the Council, to ultimately strengthen Canada;
foster meaningful relations between governments based on respect for the Constitution and
recognition of the diversity within the federation; [and] show leadership on issues important to
all Canadians”. Such an institution will, it is hoped, prove useful in resolving the many conflicts
that arise between the provinces or between the federal and provincial governments.
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http://www.ulcc.ca/en/us/index.cfm?sec=1&sub=1m3
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7.2.4 Resolution of Conflicts Between Federal
and Provincial Legislation

The constitutional principle according to which conflicts between federal and
provincial laws relating to the same matter are resolved is that of federal
paramountcy — in cases of conflict, federal law prevails. This principle is not
contained in the Constitution Act, 1867 but once again is the result of judicial
decisions. As a rule, however, it is only when there is express contradiction between
federal and provincial legislation, or contradiction with the purpose of federal
legislation, that the courts will rely on the principle of paramountcy.*?

7.3 The Means and Methods of Legal Unification

7.3.1 At the Federal Level

7.3.1.1 Unification of Provincial Legislation

Certain sections of the Constitution Act, 1867 were initially enacted with a view to
ensuring federal oversight relating to provincial legislation®* and could have been
used to ensure its unification; however, there is now a clear understanding to the
effect that Parliament will never resort to these sections.

Although the federal government is not in a position to force the provinces to
legislate, it can certainly attempt to persuade the provinces to do so by various
means, including ratification of treaties to be implemented by the provinces and
use of its spending power.

The latter is of major importance since the federal government has in fact
induced the provinces to adopt uniform legislation by this means.?* The Canada

22Multipl.e Access Ltd. v. McCutcheon, [1982] 2 S.C.R. 161; Bank of Montreal v. Hall, [1990]
1 S.CR. 121.

2Sections 55-58 & 90 allow the Parliament of Canada to (1) disallow or nullify any law passed by
a province within 2 years of its enactment; (2) disallow provincial laws relating to education and
even enact remedial legislation; (3) instruct the lieutenant governors of the provinces to withhold
consent to provincial bills or to reserve them for the consideration of Parliament. In addition,
section 94 of the Constitution Act, 1867 granted to Parliament the power to enact laws providing
for the uniformity of laws dealing with property and civil rights in Ontario, New Brunswick and
Nova Scotia (Quebec was excluded). However, such a federal law could only take effect if the
provinces in question adopted and enacted it and no such law has ever been enacted.

24Since the Constitution is silent in this regard, the federal spending power is inferred from other
powers (to levy taxes, to legislate in relation to “public property” and to appropriate federal funds).
See Reference re Canada Assistance Plan (B.C.), [1991] 2 S.C.R. 525 at 567; Hogg, supra note 1
at 6.8 “Spending Power”.
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Health Act® is an example of federal legislation conditioning the allocation of
central money to the provinces in compliance with central standards; it requires
provinces to satisfy certain federal conditions, such as universal access to required
medical treatment, in order to receive health care funding from the federal
government.

The spending power thus provides the federal government with considerable
influence in numerous areas of provincial jurisdiction, including post-secondary
education. In addition, huge federal budget surpluses during a portion of the
last decade provided the federal government with the funding required to
engage in this exercise, despite protests from provincial governments, particularly
Quebec.?

Apart from the ratification of treaties and the use of the spending power, there
are also occasional threats by the federal government to take over certain fields in
order to establish a uniform system in certain areas, but so far, the government has
been reluctant to act on its threats. For example, to date, corporate securities have
been regulated primarily at the provincial level. The possibility has been raised of
the federal government creating a single securities regulator, replacing the existing
checkerboard system. This led to skirmishes between the federal government and
the provinces in the past and became full-scale conflict once the federal government
signalled its intention to push ahead with such a proposal.?’

7.3.1.2 Harmonization of Bijural Federal Legislation
The limited power of the federal government to promote unification of provincial

law must be contrasted with its much more tangible power to harmonize its “bijural”
legislation, that is, federal enactments relying on underlying provincial law for

R.S.C. 1985, c. C-6.

%See A new division of Canada’s financial resources: report (Quebec, Commission sur
le déséquilibre fiscal, 2002), online: Commission sur le déséquilibre fiscal (http://www.
desequilibrefiscal.gouv.qc.ca/en/document/rapport_final.htm); see also Alain Nogl, Nicolas
Marceau, Andrée Lajoie, Luc Godbout, “Déséquilibre fiscal — Le probleme demeure entier” Le
Devoir (17 June 2008) A7.

?’The Supreme Court of Canada held in 2011 that the proposal of the federal government was
not valid under section 91(2) of the Constitution Act, 1867; see Reference Re Securities Act, 2011
SCC 66, [2011] 3 S.C.R. 837. The federal government has now begun a process of cooperative
negotiations with the provinces with a view to creating the Cooperative Capital Markets Regulators
(CCMR), to be based in Toronto and to be responsible for overseeing common national rules.
This involves the passing of matching provincial legislation allowing the provinces to retain
ultimate legislative authority over the subject; see Barrie McKenna et al., “Ottawa renews push
for national securities regulator”, The Globe and Mail (19 September 2013) online: http://www.
theglobeandmail.com; see also Gorden Isfeld & Barbara Shecter, “Jim Flaherty: Ottawa, B.C. and
Ontario agree to establish co-operative securities regulator”. Financial Post (19 September 2013)
online: http://business.financialpost.com.


http://www.desequilibrefiscal.gouv.qc.ca/en/document/rapport_final.htm
http://www.desequilibrefiscal.gouv.qc.ca/en/document/rapport_final.htm
http://www.theglobeandmail.com
http://www.theglobeandmail.com
http://business.financialpost.com

180 A. Grenon

their meaning and effect.?® In this regard, on June 1, 2001, sections 8.1 and 8.2
of the Interpretation Act of Canada came into force.?? These sections, set out below,
contain the principles which underlie the interpretation of bijural federal legislation.

8.1 Both the common law and the civil law are 8.1 Le droit civil et la common law font

equally authoritative and recognized
sources of the law of property and civil
rights in Canada and, unless otherwise
provided by law, if in interpreting an
enactment it is necessary to refer to a
province’s rules, principles or concepts
forming part of the law of property and
civil rights, reference must be made to the
rules, principles and concepts in force in
the province at the time the enactment is
being applied.

8.2 Unless otherwise provided by law, when an
enactment contains both civil law and
common law terminology, or terminology
that has a different meaning in the civil law
and the common law, the civil law
terminology or meaning is to be adopted in
the Province of Quebec and the common
law terminology or meaning is to be
adopted in the other provinces.

pareillement autorité et sont tous deux
sources de droit en matiere de propriété et
de droits civils au Canada et, s’il est
nécessaire de recourir a des regles,
principes ou notions appartenant au
domaine de la propriété et des droits civils
en vue d’assurer I’application d’un texte
dans une province, il faut, sauf régle de
droit s’y opposant, avoir recours aux
regles, principes et notions en vigueur dans
cette province au moment de 1’application
du texte.

8.2 Sauf regle de droit s’y opposant, est

entendu dans un sens compatible avec le
systéme juridique de la province
d’application le texte qui emploie a la fois
des termes propres au droit civil de la
province de Québec et des termes propres a
la common law des autres provinces, ou
qui emploie des termes qui ont un sens
différent dans I’un ou I’autre de ces

systémes.

Section 8.1 first recognizes the authority of both the common law and the civil
law, by confirming that they are both sources of the law of property and civil rights.
It clearly states that if “in interpreting an enactment it is necessary to refer to a
province’s rules, principles or concepts forming part of the law of property and civil
rights”, then “unless otherwise provided by law” the rules, principles and concepts

28The terms “bijural” and “bijuralism” are Canadian neologisms coined to reflect the co-existence
of civil law in Quebec and the common law elsewhere in Canada with respect to matters of private
law (“property and civil rights”). Given the growing importance of aboriginal law in Canada and
the existence of variations in the law from one province to the other (not only between Quebec and
the other provinces, but also among the common law provinces), Canada is occasionally referred
to as being multijural or plurijural. In that particular context, use of the terms “multijural” and
“plurijural” is accurate. Although it can be argued that there are three legal traditions in Canada
(aboriginal, civil law, and common law) and perhaps more than three if the aboriginal tradition
is subdivided into different components, only two legal traditions have primary relevance in the
context of property and civil rights, which fall within the jurisdiction of the Canadian provinces.
These matters are regulated by the civil law applicable in Quebec, and by the common law
applicable elsewhere in Canada. In these circumstances, the term “bijural” and its companion term
“bijuralism” are appropriate, since they refer to the two legal traditions that form the basis of
provincial jurisdiction in matters relating to property and civil rights.

2R.S.C. 1985, c. I-21; ss. 8.1 and 8.2 were added to the Interpretation Act by the Federal Law—
Civil Law Harmonization Act, No. 1, S.C. 2001, c. 4, s. 8.
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in force in the province at the time the enactment is being applied provide the
backdrop for the federal legislation.

Section 8.2 deals with the terminology used in a federal enactment to describe
a private law rule. That terminology must be understood to have a meaning that is
compatible with the legal system of the province in which the enactment is applied,
unless “otherwise provided by law”. For example, depending on the province or
territory in question, as a general rule, if a federal enactment uses the expression
“trust”, it refers either to the trust developed by Equity, in the common law provinces
and territories of Canada, or to the trust described in articles 1260—1298 of the
Civil Code of Québec. By thus confirming that the common law and the civil law
are equally authoritative, the federal government recognizes the importance of both
traditions: both are clearly placed on an equal footing for the purpose of interpreting
bijural federal legislation.

The federal government is in the process of reviewing its legislation in order to
ensure that bijural federal legislation uses the concepts and terminology that are
true to both the common law and civil law traditions. It is in this sense that federal
legislation is said to be “harmonized”.*°

As a result, in Canada, the terms “harmonization” and “unification” are used
differently in the federal and provincial contexts.

Federal Conception of Harmonization: federal legislation that relies, for its meaning
and effect, on underlying provincial law in relation to property and civil rights
is described as “bijural”. Since provincial law in relation to property and civil
rights is based on civil law in Quebec and on the common law elsewhere in
Canada, bijural federal legislation is said to be “harmonized” when it has been
drafted, reviewed or modified to ensure that it takes both legal traditions into
consideration.

Provincial Conception of Harmonization and Unification: as will be seen below,
in the provincial context, the terms “unification” and “harmonization”, or their
variants, appear to be viewed as synonymous: they refer to proposals that seek
to ensure that provincial laws dealing with similar subject matter are similar
or identical. There may, however, be a slight difference in degree between the
two terms: “unification” is perhaps more likely to describe identical legislation
whereas “harmonization” describes legislation that is similar but not identical.
As a result, in the provincial context, the meaning of the word “harmonization”
is very different from its meaning in the federal context

Accordingly, in this report, the term “harmonization” refers only to federal
efforts relating to bijural federal legislation, whereas the term “unification” refers
to proposals seeking to ensure that provincial laws dealing with similar subject
matter are similar or identical.

30For more information relating to bijural federal legislation and the harmonization process, see
Canadian Legislative Bijuralism Site, online: Department of Justice Canada (http://www.bijurilex.
gc.ca); see also, Aline Grenon, “The Interpretation of Bijural or Harmonized Federal Legislation:
Schreiber v. Canada (A.G.)”, Case Comment, (2005) 84 Can. Bar. Rev. 131 at 134-149.
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As will be illustrated in Sect. 7.4 below, bijural federal legislation can be
interpreted differently in Quebec and in the common law parts of Canada as a result
of sections 8.1 and 8.2, and this can be said to fly in the face of unification. Yet, in the
particular context of the Canadian federation, these sections, whose primary purpose
is to set out the principles for interpreting bijural federal legislation, also seek to
respect legal diversity by recognizing the authority in Canada of both the common
law and the civil law in matters relating to property and civil rights. Although these
sections will inevitably give rise to variations in the application of bijural federal
legislation, they will also foster, in this writer’s opinion, a heightened awareness of
the strengths and weaknesses inherent in both legal traditions and may in certain
circumstances produce a measure of uniformity. This will be discussed in more
detail in Sect. 7.4.

With respect to unification (rather than harmonization) initiatives, the Law
Reform Commission of Canada (1971-1993) and its successor, the relatively
short-lived Law Commission of Canada (1997-2006), did play a role.. With the
unfortunate demise of the latter, due to lack of funding from the federal government,
representatives of the federal government now remain involved in unification
initiatives primarily through the work of the Uniform Law Conference of Canada,
discussed below.

7.3.2 At the Provincial Level

Representatives of the provincial governments are primarily involved in unification
initiatives via the work carried out by the Uniform Law Conference of Canada,
whose role is discussed in more detail below. In addition, provincial premiers meet
often, and these meetings can result in agreements, among some or all of the
premiers, relating to uniform legislation.

7.3.3 The Role of the Courts

The Supreme Court of Canada was created pursuant to section 101 of the Con-
stitution Act, 1867, which authorized Parliament to establish “a General Court of
Appeal for Canada”. This section also gave rise to the creation of the Federal Court
of Canada, composed of trial and appellate courts (final appeals are to the Supreme
Court). Finally, each province has trial and appellate courts, pursuant to section
92(14) of the Constitution Act, 1867.

The Supreme Court of Canada plays a role with respect to both harmonization
and unification of law. When the Court was initially established, it was viewed as
a means of developing a unified legal system. Although this is now less often the
case, at least insofar as bijural federal legislation is concerned, the Court can and
does create uniform norms when called upon to interpret other federal legislation. In
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addition, since it is the “General Court of Appeal for Canada”, it hears appeals from
provincial courts and can also establish uniform norms in respect of provincial law.?!

It has been held that section 92(14) gives full jurisdiction to provincial courts
over federal, provincial or constitutional matters.32 This is, however, subject to the
following caveats:

1. appeals from all provincial courts of appeal are to the Supreme Court of Canada,
thereby ensuring a measure of uniformity at the national level;

2. with respect to matters under federal jurisdiction, if federal law is silent with
respect to the forum of adjudication, provincial courts will have jurisdiction
unless Parliament has stipulated the forum; in some cases (for example, criminal
law, divorce, bankruptcy and insolvency) Parliament has specifically granted
jurisdiction to provincial courts;

. certain federal matters must be brought before the Federal Court of Canada;

4. pursuant to section 96 of the Constitution, the federal government appoints the
judges “of the Superior, District, and County Courts in each Province, except
those of the Courts of Probate in Nova Scotia and New Brunswick”, thereby
granting the federal government a certain degree of control over these courts.

W

Courts in the common law provinces and territories of Canada will almost
invariably consider legislative or judicial practice of other common law provinces
and will occasionally consider those of Quebec. As for Quebec courts, they will
consider legislative or judicial practice of common law provinces if the issues
involve federal legislation or provincial legislation similar to that found in the other
provinces (for example, insurance law or company law). Decisions by these courts
can give rise to uniform interpretation of similar provincial enactments. Yet, the
reverse can also occur and in these circumstances, the Supreme Court of Canada
may be called upon to resolve conflicting decisions rendered by provincial court of
appeals, thereby contributing to uniform interpretation of provincial law.*

Finally, although the Supreme Court of Canada will normally resolve differences
in legal interpretation among courts, legislation will occasionally be adopted at the
federal, provincial or territorial levels with a view to resolving such differences. For
example, the Supreme Court of Canada recently missed a rare opportunity to unify,
in conformity with civil law concepts, Quebec personal property security rules with
similar rules applicable elsewhere in Canada* but a degree of unification could still
be achieved if the Quebec or the federal government were to modify existing federal
or provincial legislation.*

31But see infra notes 33 & 34 and accompanying text.

2Valin v. Langlois (1879), [1880] 3 S.C.R. 1 at 19; Ontario (A.G.) v. Pembina Exploration Canada
Ltd., [1989] 1 S.C.R. 206 at 217.

3See e.g. Re Giffen, [1998] 1 S.C.R. 91, where the Supreme Court resolved conflicting approaches
of the Ontario and Saskatchewan court of appeals, relating to personal property security.

3See Lefebvre (Trustee of); Tremblay (Trustee of), 2004 SCC 63, [2004] 3 S.C.R. 326; Ouellet
(Trustee of ), 2004 SCC 64, [2004] 3 S.C.R. 348.

3In this regard, see Aline Grenon, La problématique entourant les « siretés-propriétés » au
Québec: Lefebvre (Syndic de); Tremblay (Syndic de) et Ouellet (Syndic de)” (2005) 35 R.G.D. 285.
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7.3.4 Other Means of Achieving Unification

7.3.4.1 Uniform Law Conference of Canada

The Uniform Law Conference of Canada (ULCC) was “founded in 1918 to har-
monize the laws of the provinces and territories of Canada, and where appropriate
the federal laws as well”.3® It is composed of two sections: the Criminal Section
and the Civil Section. Its work is carried out by delegates appointed by the member
governments.

Criminal Section: although criminal laws fall mainly under federal jurisdiction in
Canada (section 91(27) of the Constitution Act, 1867), the administration of
criminal justice is largely provincial, pursuant to section 92(14). The Criminal
Section accordingly allows representatives from both levels of government,
together with other interested parties such as defence counsel and judges, to meet
and discuss proposals to improve the criminal justice system.

Civil Section: as stated on the ULCC website, the Civil Section “assembles
government policy lawyers and analysts, private lawyers and law reformers
to consider areas in which provincial and territorial laws would benefit from
harmonization. Sometimes the federal government has related responsibilities,
and it participates in the appropriate discussions in such cases. The main work of
the Civil Section is reflected in ‘uniform statutes’, which the Section adopts and
recommends for enactment by all relevant governments in Canada. On occasion
the Section adopts a ‘model statute’, on which it expresses no opinion as a
matter of policy, but which it offers as a method of harmonization where member
governments want to use it”. Since 1990, all uniform statutes are drafted in both
English and French.

In an article published in 1997, it was stated that as of 1995, the ULCC “had
adopted 93 uniform acts, of which 77 were still current”.?” It was also pointed
out that this record compared favourably with that of the National Conference of
Commissioners on Uniform State Laws (NCCUSL): as of 1989, the NCCUSL had
approved 135 uniform acts which remained current.*®

Overly modest funding and the lack of a strong commitment on the part of
governments have constituted major problems for the ULCC in the past. However,
following consultations with many stakeholders, including government representa-
tives, the ULCC adopted an ambitious project, i.e., the Commercial Law Strategy,

36See online: Uniform Law Conference of Canada (http://www.ulcc.ca); for a recent article relating
to the ULCC, see Arthur Close, “The Uniform Law Conference and the Harmonization of Law in
Canada” (2007) 40 U.B.C. L. Rev. 535 [Close].

37Jacob S. Ziegel, “Harmonization of Private Laws in Federal Systems of Government: Canada,
the USA, and Australia” in Ross Cranston, ed., Making Commercial Law: Essays in Honour of
Roy Goode (Oxford: Clarendon Press, 1997) 131 at 145.

38bid. at 154-155.
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in order to modernize and harmonize commercial law in Canada. The Strategy
was approved by all Ministers of Justice in December 1999 with a commitment
to provide funding to permit it to move forward.

The Strategy encompasses areas such as sale of goods, international sale
of goods, secured transactions, federal secured transactions, commercial liens,
documents of title, the holding and transfer of investment securities, electronic
commerce, leases, licensing of intellectual property, negotiable instruments and cost
of credit disclosure. Of these elements, priority has been given to promoting the
speedy enactment of uniform acts pertaining to e-commerce, commercial liens and
cost of credit disclosure (including uniform regulations relating to the latter), and to
actively press forward with other important initiatives relating to e-commerce and
federal secured transactions.

According to the ULCC website, much of the work of the Commercial Law
Strategy is now complete.’® Current versions of the relevant statutes are available
on the website.*’

7.3.4.2 The Legal Profession and Law Schools

The role of the legal profession, including law schools, in promoting unification is
difficult to evaluate. Although the conservatism of the legal profession constitutes
an obstacle to unification, there exist committed jurists willing to push forward with
such initiatives. As for Canadian law schools, although they draw students from
throughout the federal system, the tendency is for students who have been raised
in common law provinces to attend one of the law schools in those provinces. In a
similar vein, students raised in Quebec attend law school there.

Legal education invariably focuses on both federal and provincial law. Insofar
as the latter is concerned, however, most law schools in the common law parts of
Canada focus on the common law and on statute law that is relevant to the province
in which they are located. Quebec law schools, by contrast, focus on the Civil Code
of Québec, provincial statutes and Quebec doctrine and court decisions. As a result,
apart from federal law, most law graduates are knowledgeable in only common law
or civil law.

Still, a limited number of graduates acquire knowledge of both systems, since
the law schools of the University of Ottawa, McGill University, Université de
Montréal and Université de Sherbrooke provide students with the opportunity to
acquire a bijural legal education.*! Although such knowledge cannot be said to

¥See e.g. the Status of Uniform Acts Recommended by the Commercial Law Strategy,
online: Uniform Law Conference of Canada (http://www.ulcc.ca/en/civil-section/27-civil-section-
commercial-law-strategy)

“Olbid.

#ISee the websites of these law schools for further information relating to these programs. Law
students elsewhere in Canada who wish to acquire such an education have to transfer to another
law school.
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promote unification of law, it does allow a small group of jurists to acquire a
better understanding of the strengths and weaknesses inherent in both systems.
In conjunction with the possible effects of sections 8.1 and 8.2 of the Interpretation
Act of Canada, discussed in more detail in Sect. 7.4 below, this could generate
positive results in years to come.

Students who have obtained their degree from a Canadian law school and who
wish to practice must first be admitted to the bar of a specific province, since
admission to the bar is not system-wide. As a rule, those admitted to one bar will set
up their practice or take employment in the province or territory in which they have
been admitted. But once a lawyer has been admitted to the bar of one province or
territory, mobility between provinces and territories is now facilitated as a result of
the efforts of the Federation of Law Societies of Canada.*> Increased mobility may
lead to increased awareness of unnecessary divergences in the laws of the various
provinces and thereby promote unification.

Certain other legal institutions also play a unifying role. In addition to the
law schools that provide students with the opportunity to acquire a bijural legal
education (in this regard, it must be noted that many judges of the Federal and
Supreme courts of Canada make a point of hiring law clerks with a bijural
legal background), the National Judicial Institute, which develops and delivers
educational programs for all federal, provincial and territorial judges, perhaps plays
such a role, despite the fact that one of its stated objectives is to reflect Canada’s
diversity.*3

7.3.4.3 Restatements

In Canada, there are no restatements similar to those published by the American Law
Institute. Instead, reliance is placed on compilations or digests such as Halsbury’s
Laws of Canada or the Canadian Abridgment, produced by commercial publishers.
These compilations are less relevant in Quebec private law matters, because of
the codification of civil law principles and the existence in Quebec of important
works of doctrine, primarily published in French. As a result, the impetus toward
unification provided by publications equivalent to the American restatements is not
available in Canada.

7.3.4.4 Industry, Trade and Other Entities

Industry, trade or other organizations can promote legal unification, either through
lobbying or by establishing standards and practices that are subsequently reflected
in uniform or harmonized legislation. Two such groups are the Canadian Council

428ee www.flsc.ca

43See www.nji.ca
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of Insurance Regulators** and the Canadian Securities Administrators,* although
the role played by the latter is ambiguous. As stated on the website of the
Canadian Securities Administrators, the group is “a voluntary umbrella organization
of Canada’s provincial and territorial securities regulators”. Although its stated
objective is “to improve, coordinate and harmonize regulation of the Canadian
capital markets”, it is clear that this is to be carried out by the provinces and
territories, rather than by the federal government. The harmonization sought by this
group appears to fall short of the full unification that would result if the federal
government were to proceed with a single securities regulator.*®

7.3.4.5 International Factors

Compliance with international legal obligations no doubt has an influence on legal
unification, although the extent of the influence cannot be verified.

In addition, Canadian representatives are involved in various international uni-
fication projects, including those put forward by UNCITRAL, UNIDROIT and
the Hague Conference on Private International Law. For example, the Canadian
government and, with the help and encouragement of the ULCC, all the provincial
and territorial governments, have adopted legislation based on the Model Law on
International Commercial Arbitration, adopted by UNCITRAL on June 21, 1985.47
Canada is also a party to the Hague Conference Convention on the Law Applicable
to Trusts and on their Recogm'tion,“8 the UNCITRAL United Nations Convention
on Contracts for the International Sale of Goods*® and the UNIDROIT Convention
Providing a Uniform Law on the Form of an International Will.>

Involvement in such international unification projects could eventually give rise
to domestic unification initiatives.

7.4 The State of Unification in Canada

Because federal and provincial objectives with respect to unification are not the
same, the state of unification in Canada has to be discussed separately, at both the
federal and provincial levels.

44See www.ccir-ccrra.org

4See www.csa-acvm.ca

46See supra note 26 and accompanying text.

4TSee Selected Uniform Statutes in alphabetical order, online: Uniform Law Conference of Canada
(http://www.ulcc.ca/en/us/index.cfm?sec=1&sub=1i6); see also Close, supra note 36 at 553, n. 44.
481 July 1985, Can. T.S. 1993 No. 2, (entered into force in Canadal January 1993).

911 April 1980, Can. T.S. 1992 No. 2, (Also known as the Vienna Convention of 1980, entered
into force in Canada 1 May 1992).

5026 October 1973, Can. T.S. 1978 No. 34, (entered into force in Canada 9 February 1978).
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7.4.1 Unification and Harmonization at the Federal Level®'

At the federal level, with the exception of bijural legislation, the predominant state
is full unification: that is, legislation is applied uniformly throughout the country.
Insofar as bijural federal legislation is concerned, however, the predominant state
appears to be diversity of law. As discussed previously, pursuant to sections 8.1
and 8.2 of the Interpretation Act, bijural federal legislation relies on underlying
provincial law for its meaning and effect. Since this law can vary from one province
to the other, bijural legislation can vary in its application.>”

Since the coming into force of sections 8.1 and 8.2 of the Interpretation Act,
the Supreme Court of Canada and the Federal Court of Appeal have not hesitated
to refer to these sections when called upon to interpret bijural federal legislation.
D.I.M.S. Construction Inc. (Trustee of) v. Quebec (A.G.)>? is an excellent illustration
of the effects of these sections.

One of the issues in that case was the application of section 97(3) of the
Bankruptcy and Insolvency Act>* (“BIA”), to the effect that the law of set-off
applies to all claims against the estate of the bankrupt. Depending on how broad
the rules of set-off are (in Quebec civil law, the equivalent term is “compensation”),
they can have a significant effect in a bankruptcy context. With respect to set-off,
Quebec civil law and Canadian common law take two very different approaches. On
the one hand, Canadian common law, via the principle of equity, permits set-off even
where it might be prejudicial to the interests of third parties, including creditors.>
On the other hand, Quebec civil law places great importance on the acquired rights
of third parties and the law of compensation reflects that concern.’®

The BIA does not specify what law applies to set-off in the bankruptcy and
insolvency context. The Supreme Court of Canada was therefore of the opinion
that section 97(3) was based on underlying provincial law. Since D.I.M.S. arose in
Quebec, the Court refused to apply the equitable concept of set-off and applied the
Civil Code provisions instead. As a result, the law in Quebec and the law elsewhere
in Canada relating to set-off in the context of bankruptcy law are now different, the
law in the rest of Canada having a broader effect than the civil law rules.

A decision such as D.I.M.S. places Parliament in a difficult situation. Given the
imperative wording of sections 8.1 and 8.2, it can be expected that Parliament will

3'Much of the information in this section is contained in the preliminary chapter of the
following book: Aline Grenon & Louise Bélanger-Hardy, eds., Elements of Quebec Civil Law —
A Comparison with the Common Law of Canada (Toronto: Thomson Carswell, 2008) at 10-21.

32In this regard, it must be noted that provincial law can vary not only between Quebec and the
common law provinces, but also among the common law provinces.

532005 SCC 52, [2005]2 S.C.R. 564 [D.I.M.S.].
3R.C.S. 1985, c. B-3.

3See John A.M. Judge & Margaret E. Grottenthaler, “Legal and Equitable Set-Offs” (1991) 70
Can. Bar Rev. 91 at 117.

3See arts. 1672-1682, 2644 C.C.Q.
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as a rule accept the absence of a uniform result in the application of its bijural
legislation in order to preserve the integrity of both legal systems underlying this
legislation. Yet, if Parliament believes that a uniform result is desirable or perhaps
even essential, the legislation will have to be amended. If, for example, Parliament
decides to amend the BIA with respect to set-off, what rule would it adopt? Most
likely, the rule would be chosen after a through comparative study, in the process
of which Parliament would have to answer the following policy question: in the
context of the BIA, should set-off be subject to the rule that preserves the principle of
equality among the creditors, or the rule that allows the court to exercise discretion
so as to exempt a creditor from that principle?

Parliament may never have to deal with that question, however, since the
Supreme Court of Canada has not yet had the opportunity to examine the issue of
common law set-off in the context of section 97(3) of the Bankruptcy and Insolvency
Act. If or when the Court is given this opportunity, it might decide to overturn
existing common law cases and opt for an approach similar to the one in Quebec,
thereby re-establishing uniformity in this area.

Before sections 8.1 and 8.2 were enacted, it often happened when interpreting
bijural federal legislation that courts opted for a construction derived from the
common law, and the result was applied to the country as a whole. Little if any
thought was given to the inherent strength or weakness of the underlying common
law or to the impact of the legislation on the civil law of Quebec. That approach
no longer applies and comparison between Quebec civil law and Canadian common
law has now taken on real practical importance: in cases with national ramifications
(for example, the bankruptcy of a corporation having places of business in Quebec
and elsewhere in Canada), it becomes necessary to take those differences into
consideration in applying federal law. At the same time, as illustrated in D.LM.S.,
this comparison highlights the strengths and weaknesses of the private law on which
federal legislation is based. This can be expected to contribute not only to the
development of Canadian comparative law but ultimately, to better uniform federal
law achieved either by means of legislative amendment or judicial interpretation.>’

7.4.2 Unification at the Provincial Level

At the provincial level, unification of law is, on the whole, viewed as a desirable
objective and the ULCC is actively involved in the process. The level of unification
found in the common law provinces and territories is probably at least on par with

STFor a recent article pertaining to article 8.1 of the Interpretation Act and its role at the Supreme
Court of Canada, see Aline Grenon, “Le bijuridisme canadien a la croisée des chemins? Réflexions
sur I'incidence de D’article 8.1 de la Loi d’interprétation”, (2011) 56 McGill L. J. A slightly
modified and up-dated English version of this article will be published in 2014 in the Osgoode
Hall Law Journal.
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the level found in American states. It may even be superior, particularly since
the Supreme Court of Canada is in a position to ensure uniform interpretation of
provincial law.

The civil law jurisdiction of Quebec is also involved in the ULCC initiatives. A
paper presented at an annual meeting of the ULCC reveals that Quebec, either in
the Civil Code or in various statutes, has in fact adopted provisions that track many
ULCC model laws adopted (more or less faithfully) in the common law provinces.”®

7.5 Conclusion

In Canada, forces for and against unification coexist. On the one hand, commercial
expediency and the need to simplify law help to promote unification. On the
other hand, the country’s relatively small population, its bijural nature and the
fact that private law is under provincial jurisdiction are part of the numerous
forces that hinder unification. As a result, full unification is impossible. Partial
unification in some areas is the most that can be expected and even in areas such
as securities regulation, where legal uniformity would be both logical and cost-
effective, unification initiatives are fraught with difficulty.

38PFrédérique Sabourin, “Les lois de la CHLC et le Code civil du Québec” (Paper presented
to the annual meeting of the Uniform Law Conference of Canada, St. John’s, Newfoundland
and Labrador, 21-25 August 2005) [original French version available at http://ulcc.ca/fr/poam?2/
ULCC_Acts_Quebec_Civil_Code_Fr.pdf; English translation available at http://ulcc.ca/en/poam?2/
ULCC_Acts_Quebec_Civil_Code_En[1].pdf]
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Chapter 8
The European Union: A Federation
in All but Name

Jan Wouters, Hanne Cuyckens, and Thomas Ramopoulos

8.1 Overview

The EU has often been referred to as a sui generis entity situated somewhere
between an international organization and a nation state, which displays both
intergovernmental and supranational features. The European integration process is
one of continuous pulses and it is therefore important to briefly give an overview of
the developments which have progressively led to the establishment of the European
Union (‘EU’, “‘Union’) as it exists today.
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The early stages of European integration began after the end of the Second World
War with the establishment of the Council of Europe in 1949. But it was not until
the six founding Member States decided to establish the European Coal and Steal
Community (‘ECSC’) by a treaty signed in Paris on 18 April 1951 that the process of
‘deeper’ integration, involving stronger supranational features, was initiated.! The
initiative of establishing such a community revolving around the production of coal
and steel was launched by French Foreign Minister Robert Schuman. He believed
that by pooling production of coal and steel under the ECSC, war between France
and Germany would become practically impossible and he proposed to place the
whole Franco-German coal and steel production under one joint High Authority, in
an organisation open to the participation of other countries of Europe.” Belgium,
Italy, Luxembourg and the Netherlands decided to join France and Germany in
this organisation. The distinguishing character of the ECSC at that time was that
it was much more than a traditional intergovernmental organisation: it operated in
a supranational manner, with policies conducted independently from the Member
States by the High Authority.

The supranational formula proved to be a success and the Benelux countries in
1955 proposed to their partners in the ECSC to extend this formula towards other
sectors and more precisely to move towards the setting-up of a common market and
cooperation in the area of atomic energy.* This proposal was further discussed at a
meeting in Messina the same year and Paul-Henri Spaak, Belgian Foreign Minister
at that time, was asked to report on the feasibility of such extension. This was judged
to be feasible and the six Member States, gathered in Rome, signed on 25 March
1957 the Treaty establishing the European Economic Community (‘EEC’) and the
Treaty establishing the European Atomic Energy Community (‘EAEC’). The three
Communities each had their own institutions at the beginning but later on these were
progressively merged (the European Parliament and the Court of Justice in 1957 and
the Council of Ministers and the Commission in 1967 with the Merger Treaty).

In the early 1960s Member States started to discuss the need to balance the
growing importance of the EEC in international economic relations with a common
foreign policy.* This issue was very contentious and at the beginning it was decided
to establish a system of foreign policy cooperation on a purely intergovernmental
basis, situated entirely outside the framework of the Communities.’ Even though the
European Political Cooperation (‘EPC’) and the Communities were kept formally
separated, a lot of issues were overlapping and gradually a link grew between the
EPC meetings of the Foreign Ministers and the meetings of the Council of the

'A. Rosas and L. Armati, EU Constitutional Law: An Introduction (Hart Publishing, 2010), 2.

2Statement by Robert Schuman, Minister of Foreign Affairs of France, 9 May 1950, in S. Patijn
(ed.), Landmarks in European Unity: 22 Texts on European Integration (Sijthoff, 1970), 47.

3P.S.R.F Mathijsen, A Guide to European Union Law as Amended by the Treaty of Lisbon (Sweet
& Maxwell, 2010), 15.

4C. Bretherton and J. Vogler, The EU as a Global Actor (Routledge, 2006), 164.
3C. Bretherton and J. Vogler, (op. cit.), 164.
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European Communities. Co-operation in the sphere of foreign policy was referred
to formally for the first time in the European Single Act adopted in 1986.% In
1992, the Treaty on European Union (‘TEU’, ‘EU Treaty’ or ‘Maastricht Treaty’)
converted the EPC into the second pillar of the Union, the Common Foreign and
Security Policy (‘CFSP’). Other areas in which Member States gradually started
coordinating their policies outside the sphere of competence of the Communities
were the trans-border aspects of justice, crime and home affairs. Until the entry
into force of the Maastricht Treaty on 1 November 1993, these areas were
purely intergovernmental and outside the framework of the institutions.” With the
Maastricht Treaty, intergovernmental cooperation between the Member States in
the fields of Justice and Home Affairs (‘JHA’) was henceforth to be conducted on
the basis of Title VI of the EU Treaty, the so-called ‘third pillar’. Furthermore,
upon the entry into force on 1 May 1999 of the Treaty of Amsterdam the judicial
cooperation in civil matters, immigration and asylum policy was transferred from
the third to the first pillar, thus narrowing the third pillar to Police and Judicial
Cooperation in Criminal Matters. It is important to recall here that even though
the CFSP and JHA were transferred into the area of Union law by the Maastricht
Treaty, the decision-making remained largely intergovernmental in opposition to the
supranational method applied to the areas within the ambit of the Communities (first
pillar).

Apart from its introduction of a pillar structure for the EU the Maastricht Treaty
considerably extended the sphere of action of the Community pillar, which was
no longer confined to the economic sphere. In order to take this extension of
competences into account the EEC was renamed the European Community (‘EC’).8
The most important change was the decision to gradually establish an economic and
monetary union (‘EMU’) with the ultimate objective to adopt a common currency.’

In the meantime, the number of EU Member States was increased on six different
occasions.'® Currently, there are 28 Member States and negotiations have started
with other States on their accession to the Union.!!

5The Single Act was signed by the Member States on February 17 and 28, 1986. It conferred new
competences on the Community but did not alter the latter’s general objectives of the Community:
see K. Lenaerts and P. Van Nuffel, European Union Law (Sweet & Maxwell, 2011), 36.

7S. Peers, EU Justice and Home Affairs Law (non-civil), in P. Craig and G. De Burca (eds.), The
Evolution of EU Law (Oxford University Press, 2011), 269.

8C.W.A. Timmermans, The Genesis and Development of the European Communities and the
European Union, in P.J.G. Kapteyn and V. Van Themaat (eds.), The Law of the European Union
and the European Communities (Kluwer Law International, 2008), 33.

°F. Snyder, EMU - Integration and Differentiation: Metaphor for European Union, in P. Craig and
G. De Burca (eds.), (op. cit.), 693.

109951: France, Germany, Italy, Belgium, the Netherlands and Luxemburg; 1973: Denmark,
Ireland and the United Kingdom; 1981: Greece; 1986: Portugal and Spain; 1995: Austria, Finland
and Sweden; 2004: Cyprus, the Czech Republic, Estonia, Hungary, Latvia, Lithuania, Malta,
Poland, Slovenia and the Slovak Republic; 2007: Bulgaria and Romania.

T Accession negotiations are also being considered or being conducted with the following
countries: the former Yugoslav Republic of Macedonia; Iceland; Montenegro; Serbia and Turkey.
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On 29 October 2004, the heads of state or government of the Member States
assembled in Rome signed the Treaty establishing a Constitution for Europe.
However, the process of ratification was blocked after negative referenda in France
and the Netherlands, and the idea of establishing a ‘European Constitution’ was
abandoned. In its place came a ‘Reform Treaty’, the Treaty of Lisbon signed on 13
December 2007,'> which amended the TEU and the EC Treaty. After a long and
difficult ratification process it entered into force on 1 December 2009. While the
TEU kept its name, the EC Treaty was renamed ‘Treaty on the Functioning of the
European Union’ (‘TFEU’).

The Lisbon Treaty made a number of fundamental changes to the EU’s institu-
tional architecture. Among other changes, the EC was replaced and succeeded by
the EU, which was also given legal personality explicitly.'*> Moreover, the pillar
structure was formally abolished, although the CFSP retains a special place and
remains “subject to specific rules and procedures”.'* Of the original three European
Communities — the ECSC had lapsed after 50 years in 2002 — only the EAEC
remains in place as a distinct organisation.

8.2 The Federal Distribution and Exercise
of Lawmaking Power

8.2.1 Which Areas of Law Are Subject to the (Legislative)
Jurisdiction of the Central Authority?

According to article 5(2) TEU, “the Union shall act only within the limits of the
competences conferred upon it by the Member States in the Treaties to attain
the objectives set out therein”. This is the so-called principle of conferral. The
competences that have not been conferred upon the EU remain with the Member
States.!> Along the same line, article 13(2) TEU establishes the twin principle of
conferred powers of the institutions. It provides that “each institution shall act within
the limits of the powers conferred on it in the Treaties, and in conformity with the
procedures, conditions, and objectives set out in them”.

Next to these candidate countries, there is also a list of potential candidates, namely Albania,
Bosnia and Herzegovina; and Kosovo.

2Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the
European Community, signed at Lisbon, 13 December 2007.

13Respectively Art. 1, third para., TEU and Art. 47 TEU.
14Art. 24(1), second para., TEU.

I5Art. 5(2) in fine TEU; see also Art. 4(1) TEU and Declaration No 18 in relation to the delimitation
of competences attached to the Lisbon Treaty.
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The exercise of these competences is further governed by the principles of
subsidiarity and proportionality. The principle of subsidiarity, as laid down in article
5(3) TEU, stipulates that “in areas which do not fall within its exclusive competence,
the Union shall act only if and in so far as the objectives of the proposed action
cannot be sufficiently achieved by the Member States (...) but rather, by reason
of the scale or effects of the proposed action, be better achieved at Union level”.
The principle of proportionality, laid down in article 5(4) TEU, requires EU action
not to exceed what is necessary to achieve the objectives contained in the Treaties.
The application of these two principles is further governed by Protocol No. 2 on
the application of the principles of subsidiarity and proportionality.'® The most
important innovation introduced by the Lisbon Treaty with regard to the principle of
subsidiarity is the enhanced role accorded to national parliaments.!” According to
article 6 of Protocol No. 2 they indeed have the right to send to the Presidents of the
European Parliament, the Council and the Commission, a reasoned opinion stating
why they consider that the draft in question does not comply with the principle of
subsidiarity. Regrettably, while the Protocol imposes obligations on the Commission
to ensure compliance with both the principle of subsidiarity and the principle of
proportionality, national parliaments are given a role only in relation to the first
principle and not the latter.'8

It follows from the principle of conferral that every legally binding EU act must
be based on a grant of power.'? In other words every act of the EU must be based on
a specific or general treaty provision. The determination of the correct legal basis is
crucial since it is the legal basis that determines the extent of the competence and the
way the EU exercises it, i.e. the procedure to be followed in order to adopt the act in
question, and often also the type of instrument that is to be adopted.?’ In other words,
to paraphrase the Court of Justice of the European Union (‘CJEU’ or ‘Court’),
“[t]he choice of the appropriate legal basis has constitutional significance”.?! Failing
to respect the prescribed procedure results in a violation of the balance of power
between EU institutions and/or between the Union and its Members States, and
failing to respect the limits of a competence derived from the legal basis in question
infringes upon the principle of conferral.> Given the importance of a proper legal
basis, it follows that “the choice of the legal basis for a measure may not depend

!6Protocol No. 2 annexed to the TEU and TFEU on the application of the principles of subsidiarity
and proportionality [2012] O.J. C 326/206.

17p, Craig, Institutions, Power, and Institutional Balance, in P. Craig and G. De Burca (eds.),
(op. cit.), 76.

18p Craig, Institutions, Power, and Institutional Balance, in P. Craig and G. De Burca (eds.),
(op. cit.), 77.

19K.S.C. Bradley, Power and Procedures in the EU Constitution: Legal Bases and the Court, in
P. Craig and G. De Burca (eds.), (op. cit.), 86.

20K. Lenaerts and P. Van Nuffel, (op. cit.), 113—114.

210pinion 2/00 Cartagena Protocol [2001] ECR 1-9713, para. 5.

22K.S.C. Bradley, Power and Procedures in the EU Constitution: Legal Bases and the Court, in
P. Craig and G. De Burca (eds.), (op. cit.), 86.



196 J. Wouters et al.

simply on an [EU] institution’s conviction as to the objective pursued but must be
based on objective factors which are amenable to judicial review”.?*> With regard to
supervision of the choice of the correct legal basis, the CJEU plays an important
role. Indeed, “[i]n its legal basis case law, the Court performs two of the principal
functions of a Constitutional Court in a federal-type polity, defining the division
of powers between the centre and the component states, and regulating the balance
of powers between the institutions or branches of government”.?* It is important
to note, however, that it is not necessary for a competence to have been explicitly
established by a treaty provision. Indeed, the CJEU has developed a theory of
implied competences. This theory is especially important in the area of external
relations where it has been used to such an extent that it has become a fundamental
part of the EU’s external relations constitutional framework.? It is not within the
ambit of this report to trace back the entire evolution of the CJEU’s case law on this
matter, but some important elements will be pointed to. In its 1971 ERTA judgment,
the CJEU established the doctrine of implied external powers of the EU based on the
link between these implied external powers and the existence of internal measures
in the field in question.?® The CJEU held that “the Community enjoys the capacity
to establish contractual links with third countries over the whole field of objectives
defined by the Treaty. This authority arises not only from an express conferment
by the Treaty, but may equally flow from other provisions of the Treaty and from
measures adopted, within the framework of those provisions by the Community
institutions”.?” The theory of implied external powers is now well-established in
the CJEU’s case law?® and has by now made it to the text of the Treaties.?” Two
rationales for implied powers have been progressively established: the existence of
EU rules in the field in question (cf. ERTA) and the existence of a Union objective for
the attainment of which internal competences need to be complemented by external
ones (cf. later case law, such as opinion 2/91).%

2Case 45/86 Commission v Council [1987] ECR 1493, para. 11.

4K S.C. Bradley, Power and Procedures in the EU Constitution: Legal Bases and the Court, in
P. Craig and G. De Burca (eds.), (op. cit.), 104.

23G. De Baere, Constitutional Principles of EU External Relations (Oxford University Press,
2008), 16.

26M. Cremona, External Relations and External Competence of the European Union: The
Emergence of an Integrated Policy, in P. Craig and G. De Burca (eds.), (op. cit.), 220.

2TCase 22/70 Commission v Council [1971] ECR 263, para. 16.

28E.g. Opinion 1/76 Draft Agreement establishing a European laying-up fund for inland waterway
vessels [1977] ECR 741, paras. 1-7; Opinion 2/91 Convention No 170 of the International Labour
Organization concerning safety and the use of chemicals at work [1993] ECR 1-1061, para. 7;
Opinion 2/94 Accession by the Communities to the Convention for the Protection of Human
Rights and Fundamental Freedoms [1996] ECR 1-1759, para. 26; Opinion 1/03 Competence of
the Community to conclude the new Lugano Convention on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters [2006] ECR 1-1145, para. 114.

298See articles 3(2) and 216 TFEU.

30M. Cremona, External Relations and External Competence of the European Union: The
Emergence of an Integrated Policy, in P. Craig and G. De Burca (eds.), (op. cit.), 221.
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There are two types of treaty provisions on which EU action can be based:
sectoral provisions being the enabling provisions for action in a specific policy field
or functional provisions allowing for action in different fields in order to pursue
specified objectives.?! The EU institutions most frequently rely on the specific treaty
articles which provide for a competence in a particular matter. In the absence of
such specific (sectoral) provisions, they may resort to the second category of treaty
provisions: the functional provisions. Examples of such provisions are Article 352
TFEU and article Articles 114 and 115 TFEU (see infra). Article 352 TFEU, often
referred to as the ‘flexibility clause’, confers upon the Union a supplementary tool to
achieve the EU’s objectives “[i]f action by the Union should prove necessary, within
the framework of the policies defined in the Treaties, to attain one of the objectives
set out in the Treaties, and the Treaties have not provided the necessary powers”.
The objectives pursued by the EU are listed in article 3 TEU. It has been argued by
some authors that the reach of the flexibility clause after Lisbon has been broadened
compared to the same provision before Lisbon (former article 308 TEC).?? Indeed,
previously, article 308 TEC referred to the situation in which action should prove
necessary to obtain, in the course of the operation of the common market, one of
the objectives of the EC, whereas now article 352 TFEU refers to action in the
framework of the policies of the treaties in general, that is both the TEU and the
TFEU.?* However, it had already been the practice of EU institutions to interpret
and apply article 308 TEC as broadly as possible. This had led the Court to try
to circumscribe this apparent ‘competence creep.’** Thus, contrary to the view of
some commentators, as delineated above, it can be submitted that the new broader
but also more detailed wording of article 352 TFEU actually brings the text of
the Treaties in line with practice, partly making irrelevant the ‘competence creep’
debate. This, however, is not the case with article 114 TFEU, which has remained
virtually unchanged and gives rise to the same concerns.®

Apart from the EU’s fundamental principles regarding the existence of com-
petences, it is important to look at the rules with regard to the nature of the
competences. Before the entry into force of the Lisbon Treaty, there was no real
catalogue listing the competences of the Union. Nowadays, not only is there such a
catalogue of competences (see articles 3—6 TFEU) in place, but the Lisbon Treaty
also stipulates the nature of these different competences.

31K S.C. Bradley, Power and Procedures in the EU Constitution: Legal Bases and the Court, in
P. Craig and G. De Burca (eds.), (op. cit.), 86.

32A. Rosas and L. Armati, (op. cit.), 20.

3A. Rosas and L. Armati, (op. cit.), 21. However, see Declaration No 41 on Article 352 of the
Treaty on the Functioning of the European Union, which states that Art. 352 refers to the objectives
as set out in Art. 3(2), (3) and (5), and not solely for the objectives stated in 3(1). Remarkably, no
mention is made of Art. 3(4) TEU. See also Declaration No 42 on Article 352 of the Treaty on the
Functioning of the European Union.

34Opinion 2/94 Accession by the Communities to the Convention for the Protection of Human
Rights and Fundamental Freedoms [1996] ECR I-1759, paras. 27-35.

3A. Dashwood, M. Dougan, B. Rodger, E. Spaventa and D. Wyatt, Wyatt and Dashwood’s
European Union Law (Hart Publishing, 2011), 105-111.
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The areas in which the EU has exclusive competence are listed in article 3(1)
TFEU: customs union; the establishing of the competition rules necessary for the
functioning of the internal market; monetary policy for the Member States whose
currency is the euro; the conservation of marine biological resources under the
common fisheries policy and the common commercial policy. Article 3(2) TFEU
further stipulates that “[t]he Union shall also have exclusive competence for the
conclusion of an international agreement when its conclusion is provided for in
a legislative act of the Union or is necessary to enable the Union to exercise its
internal competences, or in so far as its conclusion may affect common rules or alter
their scope.” Article 3(2) seems to be a codification of the CJEU’s case law with
regard to the EU’s competence to conclude international agreements, as developed
since the 1971 ERTA case (supra).*® When the EU has exclusive competence in a
specific area, this means that only the EU is competent to legislate and adopt legally
binding acts with regard to this specific area. Consequently, the Member States are
only allowed to act in these fields if they are empowered by the Union to do so or in
order to implement Union acts.?’

The second category of Union competences, i.e. the areas in which the Union
and the Member States have shared competences, is covered by article 4 TFEU.
These areas are: internal market; social policy; economic, social and territorial
cohesion; agriculture and fisheries (except for the conservation of marine biological
resources, which is an exclusive EU competence); environment; consumer protec-
tion; transport; trans-European networks; energy; area of freedom, security and
justice and common safety concerns in public health matters. It is important to
note that this is a non-exhaustive list since pursuant to article 4(1) TFEU “[t]he
Union shall share competence with the Member States where the Treaties confer
on it a competence which does not relate to the areas referred to in article 3 TFEU
[exclusive competence] and 6 TFEU [areas in which the EU supports, coordinates
or supplements the actions of the Member States].” Shared competences of the
EU are thus in the first place defined negatively: every area conferred upon the
EU by the TFEU that does not fall under its exclusive competence or under its
competence of support, coordination or supplementing is to be considered a shared
competence. Article 4(2) TFEU supports this by stating that “[s]hared competence
between the Union and the Member States applies in the following principal areas”
(emphasis added). The fact that shared competence is defined negatively and non-
exhaustively seems to suggest that shared competence is the norm with regard to EU
competences, even if this could perhaps have been stated more clearly. Article 2(2)
TFEU specifies that in areas where the EU and the Member States share competence
both the EU and the Member States may legislate and adopt legally binding acts.
However, based on the so-called ‘principle of pre-emption’, Member States can only

36 A. Rosas and L. Armati, (op. cit.), 206.
37 Art. 2(1) TEU.
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exercise their competence to the extent that the EU has not exercised its competence
and vice versa. Interestingly, it is added that the Member States “shall again exercise
their competence to the extent that the Union has decided to cease exercising its
competence.”

Article 2(4) TFEU creates a special CFSP competence: “The Union shall
have competence, in accordance with the provisions of the Treaty on European
Union, to define and implement a common foreign and security policy, including
the progressive framing of a common defence policy.” At first glance, CFSP
does not seem to fall within either of the two main categories outlined above:
exclusive or shared competences. This also seems to be the case for economic
and employment policies (article 2(3) TFEU), which are also dealt with separately.
However, as seen above, the category of shared competences is defined negatively
and non-exhaustively. It has therefore been deduced from this that “the two non-
categorised areas mentioned in articles 2(3) and (4) must constitute a form of
shared competence: it appears in any case that the intention was to indicate that the
coordination prescribed in those fields is something more than the classic supporting
system”.

A third category of competences is laid down in article 6 TFEU: the competence
to carry out, in certain areas, actions to support, coordinate or supplement the
actions of the Member States. The areas where such action can be undertaken are
listed in article 6 TFEU: protection and improvement of human health; industry;
culture; tourism; education, vocational training, youth and sport; civil protection and
administrative cooperation. Article 2(5) TFEU stipulates that when exercising this
kind of competence, the EU may not supersede the Member States’ competence in
these areas and that “[1]egally binding acts adopted on the basis of the provisions of
the Treaties relating to these areas shall not entail harmonization of Member States’
laws or regulations”.

Lastly, the areas of research, technological development and space (article
4(3) TFEU) as well as those of development cooperation and humanitarian aid
(article 4(4) TFEU) defy a simple categorisation based on the aforementioned
description. Rather, they find themselves somewhere between the shared and
supporting competences functioning as ‘complementary’ competences of the Union
next to the national ones; for this reason, they are sometimes referred to as
‘parallel competences’.* Thus, this highly complex system of allocation of Union
competences has been formed in order to serve the needs of this European polity of
States. As has been observed, the “Union as a ‘constitutional order of states” has a
unique character®’; it constantly endeavours to strike a delicate balance between the
centre and its constituent units while pursuing an integration path.

3 A. Rosas and L. Armati, (op. cit.), 19-20.

3].C. Piris, The Lisbon Treaty: A Legal and Political Analysis (Cambridge University Press, 2010),
77.

40A. Dashwood et al., (op. cit.), 131.
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8.2.2 Which Areas of Law Remain Within the (Legislative)
Jurisdiction of the Component States?

The EU has only those powers which it has received from the Treaties and the
Member States hold all residual powers.*' Consequently, competences not conferred
upon the Union by its constitutive treaties remain with the Member States.*> Thus,
the governments of Member States may exercise exclusive or predominant national
competence in all those areas in which the Union does not have any competence
or in which the Union has only supporting or complementary competence. For
example, Member State governments have almost full competence in the areas of
education and family law. More generally, in other than commercial and economic
and monetary areas, the Union’s decision-making is often limited to measures meant
to preserve the EU’s basic principles, such as the prohibition of discrimination on
the basis of nationality.

In areas where there are shared powers between the Union and the Member States
(see supra, article 4 TFEU), Member States may exercise that competence as long
as the Union does not step in. The power of Member States to act with a view to
attaining the objectives of the Treaty ceases to exist once the EU actually exercises
its own competence. This is the so-called principle of pre-emption as has already
been briefly discussed above. Pre-emption means that when the EU has acted the
Member States’ power to do so ceases and the existing national rules must give way
to the new EU provisions in so far as there is a conflict between them, in accordance
with the principle of the supremacy of EU law.*

8.2.3 What Is the Constitutional Principle According to Which
Conflicts (if any) Between Central and Component State
Law Are Resolved (e.g., Supremacy of Federal Law)?

Conflicts between EU law and national law of the Member States are solved in
accordance with the principle of supremacy or primacy of EU law.* This principle
did not make it to the text of the Lisbon Treaty although it had been included
in Article I-6 of the Constitutional Treaty as one of the fundamental principles

41K, Lenaerts, Constitutionalism and the Many Faces of Federalism, American Journal of
Comparative Law, vol. 38, 1990, 213.

42p. Craig, Institutions, Power, and Institutional Balance, in P. Craig and G. De Burca (eds.),
(op. cit.), 17.

43W. van Gerven, Federalism in the US and Europe, Vienna Journal on International Constitutional
Law, vol. 1, 2007, 29.

44W. van Gerven, 2007, (op. cit.), 29.
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of the Union. However, the 2007 Intergovernmental Conference decided to adopt
Declaration No. 17 concerning primacy, which recalled that
in accordance with well settled case law of the Court of Justice of the European Union, the

Treaties and the law adopted by the Union on the basis of the Treaties have primacy over
the law of the Member States, under conditions laid down by the said case law.*’

It was further decided to append an opinion on primacy prepared by the Council’s
Legal Service which suggested that “[i]t results from the case law of the Court of
Justice that primacy of EC law is a cornerstone principle of Community law.”**¢
According to this principle, laws adopted by the Union within the scope of its
powers shall have primacy over the laws of the Member States. It entails duties for
legislatures, courts, executives and any public authorities at national, subnational
or local level. A national legislature must refrain from adopting laws that are
inconsistent with binding rules of EU law and has a duty to modify national laws that
are inconsistent with obligations under EU law.*” With regard to the duties imposed
upon the national courts, the CJEU has consistently held that

a national court which is called upon, within the limits of its jurisdiction, to apply provisions
of Community law is under a duty to give full effect to those provisions, if necessary by
refusing of its own motion to apply any conflicting provision of national legislation, and it
is not necessary for the court to request or await the prior setting aside of such provision by
legislative or other constitutional means.*$

Article 4(3) TEU, referring to the principle of sincere cooperation between the
Member States and the Union, is also relevant in this context.*” This principle
obliges “the Union and its Member States [to] assist each other, in full mutual
respect, in carrying out the tasks which flow from the Treaties.” It also more
specifically obliges Member States to take any appropriate measures, general or
particular, to ensure fulfilment of the obligations arising out of the Treaties or
resulting from the acts of the institutions of the Union, to facilitate the achievement
of the Union’s tasks and to refrain from any measure which could jeopardize the

“Declaration No. 17 concerning primacy annexed to the Final Act of the Intergovernmental
Conference which adopted the Treaty of Lisbon [2012] O.J. C 326/346. As aptly stated by Piris,
the question in this regard revolves around the possible change this declaration may trigger in the
attitude of some supreme courts of Member States that have been traditionally negative to this
principle. J.C. Piris, (op. cit.), 79, footnote 15.

460pinion of the Council Legal Service of 22 June 2007 in Declaration No. 17 (op. cit.).

#TBruno De Witte, Direct Effect, Primacy and the Nature of the Legal Order, in P. Craig and G. De
Burca (eds.), (op. cit.), 340-341.

“8Case C-184/89 Nimz v City of Hamburg [1991] ECR 297, para. 19. See also Case 6/64 Flaminio
Costa v ENEL [1964] ECR 585; Case 106/77 Amministrazione delle Finanze delle Stato v
Simmenthal [1978] ECR 629, para. 24; Opinion of AG Mazak in Case C-375/09 Prezes Urzedu
Ochrony Konkurencji i Konsumentow v Tele2 Polska sp. z 0.0., devenue Netia SA [2011] ECR 0000,
para. 56.

49See also W. van Gerven, 2007, (op. cit.) 25.
30 Article 4(3), first paragraph, TEU.
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attainment of the Union’s objectives.’! To sum up, the article expresses the duty
of Member States to cooperate in good faith in their dealings with the EU and
between themselves.”” This duty rests on all authorities of Member States, at every
level.” It is also incumbent upon “the Union”, consistently with the longstanding
case law of the CJEU that the duty of sincere cooperation “imposes on Member
States and the Community institutions mutual duties to cooperate in good faith”
(emphasis added).>* The EU institutions are thus also bound by the principle of
sincere cooperation, both in their relations with the Member States and in their
relations with each other.>> Such a conclusion is only logical given the fact that,
as the Court has mentioned, “the duty to cooperate in good faith is, by its very
nature, reciprocal”.’® Since the entry into force of the Lisbon Treaty, this duty of
mutual cooperation of the EU institutions can be found explicitly in the Treaties.
Indeed, article 13(2) TEU states that “[t]he institutions shall practice mutual sincere
cooperation.”

Finally, it is important to also take into account the principle of consistent
interpretation. It has been observed that this principle “applies as a corollary of
the principle of primacy to facilitate the application of national law in a manner
consistent with Union law”.>” This principle has been derived from the principle
of sincere cooperation laid down in article 4(3) TEU and the obligation of result
contained in article 288 TFEU as far as directives are concerned. It requires a
national court, in cases where the application of a provision of its national law is
likely to result in a conflict with a rule of EU law, to determine first whether the
national rule can be interpreted and applied in such a way as to avoid a conflict —
in other words whether it can be interpreted in such a way that it conforms with
EU law.’® There is an important caveat to this principle: in applying it national
authorities should not infringe on general principles of national and EU law, and

3! Article 4(3), second and third paragraphs, TEU.
32K. Lenaerts and P. Van Nuffel, (op. cit.), 147.
53W. Van Gerven, 2007, (op. cit.), 25.

34Case T-284/08 People’s Mojahedin Organization of Iran v Council [2008] ECR II-3487, para.
52; Case T-341/07 Jose Maria Sison v Council of the European Union et al. [2009] ECR 11-3625,
para. 94; Case C-339/00 Ireland v Commission [2003] ECR I-11757, para. 71. See also case 230/81
Luxembourg v European Parliament [1983] ECR 255, para. 37; order in Case C-2/88 Imm. Zwart
and others [1990] ECR 1-03365, para. 17 and Case C-275/00 First and Franex [2002] ECR I-
10943, para. 49.

33G. Chalmers, G. Davies and G. Monti, European Union Law (Cambridge University Press, 2010),
223-227.

36Case C-339/00 Ireland v Commission [2003] ECR para. 72.
S7TA. Rosas and L. Armati, (op. cit.), 59.

38See Case C-14/83 Von Colson and Kamann v Land Nordrhein-Westfalen [1984] ECR 1891, para.
26; Joined Cases C 397/01 to C 403/01 Pfeiffer and Others [2004] ECR I 8835, para. 113; Case
C-406/08 Uniplex (UK) Ltd v NHS Business Services Authority [2010] ECR 1-817, para. 45; Case
C-555/07 Seda Kiiciikdeveci v Swedex GmbH & Co. KG [2010] ECR 1-365, para. 48; Opinion of
AG Sharpston in Case C-115/09 Bund fiir Umwelt und Naturschutz Deutschland, Landesverband
Nordrhein-Westfalen eV v Bezirksregierung Arnsberg [2011] ECR 0000, paras. 81-84.
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in particular on the principles of legal certainty and non-retroactivity. Thus, an
interpretation contra legem of national law is excluded.’® Rather the national court
is required to interpret its national laws “as far as possible in the light of the wording

and purpose of [EU legislation] [emphasis added]”.®

8.3 The Means and Methods of Legal Unification

8.3.1 To What Extent Is Legal Unification or Harmonization
Accomplished by the Exercise of Central Power
(Top Down)?

8.3.1.1 Via Directly Applicable Constitutional Norms?

This question touches on the issue of the nature of the EU legal order as a
constitutional order. This has been established by the CJEU in an incremental
manner through the development of its case law.®' After having established first
the principles of direct effect and primacy since the 1960s, the Court only took the
further step of pronouncing the constitutional character of the founding Treaties in
1986 in its Les Verts judgment.®? It held that “the European Economic Community
is a Community based on the rule of law, inasmuch as neither its Member States nor
its institutions can avoid a review of the question whether the measures adopted by
them are in conformity with the basic constitutional charter, the Treaty.”%

MCase 80/86 Kolpinghuis Nijmegen [1987] ECR 3986, paras. 13-14; Case C-12/08 Mono Car
Styling SA, in liquidation v Dervis Odemis and Others [2009] ECR 1-06653, para. 61 and case
law referred to therein; Case C-168/95 Criminal Proceedings against Luciano Arcaro [1996] ECR
1-4705, para. 42; Joined Cases C-189/02 P, C-202/02 P, C-205/02 P to C-208/02 P and C-213/02 P
Dansk Rorindustri A/S et. al. v. Commission of the European Communities [2005] ECR I- 05425,
para. 221.

0Case C- 106/89 Marleasing [1990] ECR 1-4135, para. 8; Case C-555/07 Seda Kiiciikdeveci v
Swedex GmbH & Co. KG [2010] ECR I-365, para. 48 and case law referred to therein; Case C-
109/09 Deutsche Lufthansa AG v Gertraud Kumpan [2011] ECR 1-1309, para. 52.

'Tn this regard Ulrich Haltern has suggested that the case-law of the Court can be generally
divided in two periods. During the first period the Court established and solidified the principles
that constitute the building blocks of a constitutional order, such as the principles of primacy,
direct effect and pre-emption, whereas in the latter period it has been placing its emphasis on
constitutionalism. See U. Haltern, Integration Through Law, in A. Wiener and T. Diez (eds.)
European Integration Theory (Oxford University Press, 2004), 179.

2], Wouters, L. Verhey and P. Kiiver (eds.) European Constitutionalism Beyond Lisbon: Introduc-
tory Remarks, in European Constitutionalism beyond Lisbon (Intersentia, 2009), 4-5.

63Case 294/83 Parti écologiste “Les Verts” v European Parliament [1986] ECR 1339, para. 23;
See also: Opinion 1/91 EEA Agreement [1991] ECR 6102, para. 21; Case C-15/00 Commission v.
European Investment Bank [2003] ECR 1-7281, para. 75.
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Consequently, the constitutional norms within the EU system are those contained
in the provisions of the Treaties, in other words, the norms of primary EU law.®*
After a brief overview of the development of the case law on direct effect —
since the principle of primacy has already been analysed above — the issue of
constitutionalism will be revisited, concluding with the post-Lisbon reality as
illustrated in recent judgments of the CJEU.

The principle of direct effect is of cardinal important in understanding the manner
in which norms of EU law affect national law. In the landmark Van Gend en Loos®
case the CJEU ruled that

the Community constitutes a new legal order of international law for the benefit of which
the States have limited their sovereign rights, albeit within limited fields, and the subjects
of which comprise not only Member States, but also their nationals. Independently of the
legislation of the Member States, Community law therefore not only imposes obligations
on individuals, but is also intended to confer upon them rights which become part of their
legal heritage.

In the same judgment, the Court set out the criteria under which a Treaty
provision should be given direct effect:

The wording of Article 12 contains a clear and unconditional prohibition which is not
a positive, but a negative obligation. This obligation, moreover, is not qualified by any
reservations on the part of states which would make its implementation conditional upon a
positive legislative measure enacted under national law.®”

These criteria were later relaxed by the CJEU. It is clear nowadays that Treaty
provisions containing positive obligations can also have direct effect.® The CJEU
summarized the criteria for granting direct effect as follows in Hurd:

According to a consistent line of decisions of the Court, a provision produces direct effect in
relations between the Member States and their subjects only if it is clear and unconditional
and not contingent on any discretionary implementing measure.%

In his opinion in Banks Advocate General Van Gerven pointed to

the eminently practical nature of the “direct effect” test: provided and in so far as a provision
of Community law is sufficiently operational in itself to be applied by a court, it has direct
effect. The clarity, precision, unconditional nature, completeness or perfection of the rule
and its lack of dependence on discretionary implementing measures are in that respect

%The EU Charter of Fundamental Rights also contains constitutional EU norms since it has the
same legal status as the Treaties (article 6(1) TEU).

%5 Case 26/62 NV Algemene Transporten Expeditie Onderneming Van Gend en Loos v. Nederlandse
Administratie der Belastingen [1963] ECR 1.

%6Tbid., 12.

7Ibid., 13.

%8See already Case 57/65 Liitticke IT [1966] ECR, 210.
Case 44/84 Hurd v. Jones [1986] ECR 29, para. 47.
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merely aspects of one and the same characteristic feature which that rule must exhibit,
namely it must be capable of being applied by a court to a specific case.”®

Having established the above principles, the CJEU declared the constitutional
nature of the EU legal order in Les Verts and has ever since been expanding on the
dictum of that case, making sure that both EU secondary and national legislation
conform to EU primary law.”! The insistence of the CJEU on the constitutional
character of the EU legal order is best illustrated in the Kadi saga. There the
Court reviewed the legality of international obligations undertaken by EU Member
States within the framework of the UN in light of the constitutional legal order of
the Union.”? Thus, “the Kadi judgment seems to have been chosen by the CJEU
as the dramatic moment in which to emphatically ‘make whole on its promise
of an autonomous legal order by clarifying the external dimension of European
constitutionalism’”.”3 Despite the criticism that the Kadi judgment has received over
the approach adopted by the Court in its examination of the relation between the EU
and international legal orders, the constitutional status of the EU legal order has not
been disputed. Thus, it is safe to conclude that the EU legal order is a constitutional
order playing an eminent role in the process of unification or harmonisation of
national legal provisions.

8.3.1.2 Via Central Legislation (or Executive or Administrative Rules)?
8.3.1.2.1 Union Institutions Creating Directly Applicable Norms
EU institutions create directly applicable norms through regulations and decisions,

as provided for in article 288 TFEU.”* The current analytical effort proceeds in
discussing the issues of binding effect, general and direct applicability and direct

70pinion of AG van Gerven in Case C-128/92 H.J. Banks v. British Coal Corporation [1994] ECR
1-1209, point 27. Cf. Bruno De Witte, Direct effect, primacy and the nature of the legal order, in
P. Craig and G. De Burca (eds.), (op. cit.), 324.

7ISee: Opinion of AG Kokott in Case C-236/09 Association Belge des Consommateurs Test-
Achats ASBL and Others v Conseil des ministers [2011] ECR 1-773, para. 26; Case T-299/05
Shanghai Excell M&E Enterprise Co. Ltd and Shanghai Adeptech Precision Co. Ltd v Council
of the European Union [2009] ECR 1I-00573 para. 57.

72Joined Cases C-402/05 P and C-415/05 P Yassin Abdullah Kadi and Al Barakaat International
Foundation v Council of the European Union and Commission of the European Communities
[2008] ECR 1-06351, para. 281-282, 305-309, 316-317.

73G. De Burca, The European Court of Justice and the International Legal Order After Kadi,
Harvard International Law Journal, vol. 51(1), 2010, 44 (quoting Daniel Halberstam, Local,
Global, and Plural Constitutionalism: Europe Meets the World, 26, available at http://ssrn.com/
abstract=1521016).

74Although also binding legislative acts, directives are examined immediately below since they

rather constitute a means for EU institutions to commandeer Member States to pass conforming
implementing legislation.
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effect of these instruments. Lastly, this section includes a brief discussion of the
effect of international agreements of the EU with third states and/or international
organisations (article 216(2) TFEU) on the unification or harmonisation of domestic
legislation.

According to the second paragraph of article 288 TFEU, regulations are generally
applicable, binding in their entirety and directly applicable in all Member States. A
regulation is first of all generally applicable, which means that it is applicable “to
objectively determined situations and involves legal consequences for categories of
persons viewed in a general and abstract manner.””> In other words, the scope of
application of a regulation is not restricted to specific individuals or situations, but
extends to a number of undefined cases.”® A regulation is further binding in its
entirety as “it is intended to subject a situation to rules which are all-embracing and,
where necessary, precise.”’’

They are also directly applicable in all the Member States. Indeed, “[b]y virtue
of the very nature of regulations and of their function in the system of sources of
Community law, the provisions of those regulations generally have immediate effect
in the national legal systems without it being necessary for the national authorities
to adopt measures of application.””® This however does not entirely exclude the
possibility for the Member States to take implementation measures.” In some cases,
the Member States will even be required to do so or risk being in breach of EU law®’
and some provisions of regulations may “necessitate, for their implementation,
the adoption of measures of application by the Member States.”®! In any case,
“Member States are under a duty not to obstruct the direct applicability inherent
in regulations™®? and “are precluded from taking steps for the purpose of applying

the regulation which are intended to alter its scope or supplement its provisions”.%?

TSCase 6/68 Zuckerfabrik [1968] ECR 409, 415; Joined Cases 789/79 and 790/79 Calpak v.
Commission [1980] ECR 1949, para. 9; Case 307/81 Alusuisse Italia v Council and Commission
[1982] ECR 3463, para. 9; Case C-221/09 AJD Tuna Ltd v Direttur tal-Agrikoltura u s-Sajd and
Avukat Generali [2011] ECR 1-1655, para. 51.

76K. Lenaerts and P. Van Nuffel, (op. cit.), 894.

"Tbid., 894.

78Case C-278/02 Handlbauer [2004] ECR 1-6171, para. 25. See also: Opinion of AG Mazik in
Case C-434/08 Arnold und Johann Harms als Gesellschaft biirgerlichen Rechts v Freerk Heidinga
[2010] ECR 1-4431, para. 26.

TCase 230/78 Eridiana [1979] ECR 2749, para. 35; Opinion of AG Mazdk in Case C-434/08
Arnold und Johann Harms als Gesellschaft biirgerlichen Rechts v Freerk Heidinga [2010] ECR
1-4431, para. 26.

80Case 128/78 Commission v. United Kingdom [1978] ECR 2429.

81Case C-278/02 Handlbauer [2004] ECR 1-6171, para. 26. See also Case C-403/98 Azienda
Agricola Monte Arcosu [2001] ECR 1-103, para. 26.

82Case 34/73 Variola [1973] ECR 981, para. 10; Opinion of AG Kokott in Case C-161/06 Skoma-
Lux sro v Celni Feditelstvi Olomouc [2007] ECR 1-10841, para. 54.

83Case 40/69 Bollman [1970] ECR 60, para. 4.
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Finally, “by reason of their nature and their function in the system of sources of
Community law, regulations have direct effect and are as such, capable of creating
individual rights which national courts must protect”.®* It is important to note
however that not all regulations will have direct effect. For a regulation to have
direct effect the same conditions as for the direct effect of Treaty provisions need
to be fulfilled®: it needs to be “clear and precise” and “not leave any margin of
discretion to the authorities by whom it is to be applied” in order to have direct
effect, and thereby entitle individuals to invoke its provisions in front of national
courts.%

Just like regulations, ‘decisions’ referred to in article 288 TFEU are binding in
their entirety (art. 288, fourth para. TFEU). Depending on their individual or general
scope, they are respectively binding on their addressees or the Member States. The
CJEU clarified their effects as follows:

Decisions are to be binding in their entirety upon those to whom they are addressed. In
the case of decisions addressed to the Member States, they are binding on all organs of
the State to which they are addressed, including the courts of that State. It follows that,
by virtue of the principle of precedence of Community law (... ) the national courts must
refrain from applying any national provisions (... ) the implementation of which would be
likely to hinder the implementation of a Community decision.®’

Further, unlike regulations, decisions have not been expressly declared to be
directly applicable.®® This is probably a consequence of the fact that a decision can
take various forms, since the term ‘decision’ is for example also used in the context
of the CFSP (see Articles 26(1) and (2) and 31(1) TEU). However, according to
article 31(1) TEU decisions taken in the context of CFSP are not legislative acts.®’
All other decisions are directly applicable.”

As to the direct effect of decisions a distinction needs to be made between
decisions addressed to specific legal or natural persons and those addressed to the
Member States. The former produce direct effect.”’ As to the latter, the response
is not as straightforward but some guidance can be drawn from the case law of the
CJEU. Thus, “in certain circumstances, a decision addressed to all Member States

84Case 43/71 Politi [1971] ECR 1039, para. 9. See also Case 93/72 Leonesio [1972] ECR 287,
para. 5.

85K. Lenaerts and P. Van Nuffel, (op. cit.), 895.
86Case 9/73 Carl Schliiter v Hauptzollamt Lorrach [1973] ECR 1135, para. 32.

87Case 249/85 Albako [1987] ECR 2345, para. 17; Case C-262/97 Rijksdienst voor Pensioenen v.
Robert Engelbrecht [2000] ECR 1-07321, para. 40.

8 A. Rosas and L. Armati, (op. cit.), 65.

89].C. Piris, (op. cit.), 94, footnote 36.

%A, Kaczorowska, European Union Law (Routledge-Cavendish, 2009), 296.
911bid., 325.
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could [also] produce direct effect in the sense that an individual could rely on it in
a dispute with a public authority”.”” The CJEU explained the rationale for this as
follows:

Particularly in case where, for example, the Community Authorities by means of a decision
have imposed an obligation on a Member State or all the Member States to act in a certain
way, the effectiveness (‘I’effet utile) of such a measure would be weakened if the national
of that State could not invoke it in the courts and the national courts could not take it into
consideration as part of Community law.”?

The CJEU has further specified that

[a]lthough the effects of a decision may not be identical with those of a provision contained
in a regulation, this difference does not exclude the possibility that the end result, namely
the right of the individual to invoke the measure before the courts, may be the same as that
of a directly applicable provision of a regulation.**

In some cases, decisions will thus create directly applicable norms which, given
the conditions are fulfilled, could also produce direct effect. The same conditions
apply here as for the direct effect of directives (see below): “provisions of a decision
may have direct effect only if they are precise and unconditional and the period, if
any, within which a Member State had to comply with it has expired”.%

International agreements between the EU and third states and/or international
organisations also form a significant corpus of legal instruments that lead to the uni-
fication or harmonisation of domestic legislations in the EU Member States. Since
the entry into force of the Lisbon Treaty the procedure to conclude international
agreements has been streamlined and there is now a single provision governing the
procedure for the conclusion of such agreements: article 218 TFEU.”® According to
Article 216(1) TFEU,

[t]he Union may conclude an agreement with one or more third countries or international
organisations where the Treaties so provide or where the conclusion of an agreement is
necessary in order to achieve, within the framework of the Union’s policies, one of the
objectives referred to in the Treaties, or is provided for in a legally binding Union act or is
likely to affect common rules or alter their scope.

It is important to point out that such agreements concluded by the Union are
binding both upon the EU institutions and on its Member States (art. 216(2)

92Case 249/85 Albako [1987] ECR 2345, para. 10.

9B Case 9/70 Grad [1970] ECR 825, para. 5; Case 23/70 Haselhorst [1970] ECR 881, para. 5; Case
187/87 Saarland and Others [1988] ECR 5013, para. 19; and Case C-223/98 Adidas [1999] ECR
1-7081, para. 24.

94Case 9/70 Grad [1970] ECR 825, para. 5; Case 20/70 Lesage [1970] ECR 861, para. 5; and Case
23/70 Haselhorst [1970] ECR 881, para. 5.

95K. Lenaerts and P. Van Nuffel, (op. cit.), 918. See also, Case 156/91Hansa Fleisch Ernst Mund
[1992] ECR 1-05567, para. 15.

9% A. Rosas and L. Armati, (op. cit.), 201. Before the entry into force of the Lisbon Treaty, article
24 TEU used to contain a special procedure for CFSP matters.
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TFEU). Consequently, “it is incumbent upon the Community institutions, as well
as upon the Member States, to ensure compliance with the obligations arising
from such agreements”.’ International agreements form an integral part of the EU
legal order.”® Further, it falls within the jurisdiction of the CJEU to interpret these
agreements even when completed as mixed agreements (completed between both
the EU and its Member States on the one side and their counterparty on the other)
when the provisions under review at least fall “in large measure within [Union]
competence”.”” With regard to the hierarchy of norms, international agreements
rank between the Treaties and secondary law. International agreements thus have
primacy over secondary law.'?’ Despite the occasional interchangeable use of direct
applicability and direct effect by the Court of Justice, some conclusions based
on its established case law can be drawn. Thus, international agreements have
direct effect

when, regard being had to its wording and to the purpose and nature of the agreement
itself, the provision contains a clear and precise obligation which is not subject, in its
implementation or effects, to the adoption of any subsequent measure'?!

In implementing these criteria, the Court found that the United Nations Conven-
tion on the Law of the Sea does not have direct effect.!’? Further, it has successively
adjudicated that the GATT' and, subsequently, WTO law also lack direct effect.!**
However, regarding WTO law, the CJEU has accepted two exceptions to the
impossibility to review EU law on the basis of GATT/WTO law. These are the

97Case 104/81 Kupferberg [1982] ECR 3641, para. 11.

%BCase 181-73 Haegeman [1974] ECR 449, para. 5; Case 104/81 Kupferberg [1982] ECR 3641,
para. 13.

9 Case C-240/09 Lesoochrandrske zoskupenie VLK v Ministerstvo Zivotného prostredia Slovenskej
republiky [2011] ECR 1-1255, paras. 31-36; Case C-239/03 Etang de Berre [2004] ECR 1-9325,
paras. 13-31. See also Case 12/86 Demirel v. Stadt Schwéibisch Gmiind [1987] ECR 3719, para.
7-12.

100Case C-308/06 Intertanko [2008] ECR 1-4057, para. 42.

101Case 12/86 Demirel v. Stadt Schwiibisch Gmiind [1987] ECR 3719, para. 14; Case C-18/90
Kziber [1991] ECR 1-199, para. 15; Case C-162/96 Racke v. Hauptzollamt Mainz [1998] ECR I-
3655, para. 31; Case C-262/96 Siiriil v Bundesanstalt fiir Arbeit [1999] ECR 1-2685, para. 60; Case
C-300/98 Christian Dior [2000] ECR I-11307, para. 42; Case C-485/07 Raad van bestuur van het
Uitvoeringsinstituut werknemersverzekeringen v H. Akdas and Others [2011] ECR 0000, para. 67.

102Case C-308/06 Intertanko [2008] ECR 1-4057, paras. 54-65.

103Gee Joined Cases 21-24/72 International Fruit Company [1972] ECR-1219, paras. 19-28; Case
C-280/93 Germany v Council [1994] ECR 1-4973, paras. 108-110.

104Case C-149/96 Portugal v. Council [1999] ECR 1-8395, para. 47; Case C-377/98 Netherlands v.
Parliament and Council (‘Biotechnology Directive’) [2001] ECR 1-7079, para. 52; Case C-76/00 P
Petrotub and Republica v. Council [2004] ECR 1-79, para. 53; Case C-93/02 P Biret International
v. Council [2003] ECR 1-10497, para. 61; Case C-377/02 Léon Van Parys [2005] ECR 1-1465,
para. 39.
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Fediol'™ and Nakajima'® exceptions that have been succinctly summarized as
follows:

where the Community intended to implement a particular obligation assumed in the context
of the WTO, or where the Community measure refers expressly to the precise provisions
of the WTO agreements, [ ...] it is for the Court to review the legality of the Community
measure in question in the light of the WTO rules.'"?

Still, the CJEU has adopted a restrictive interpretation of these exceptions.'*®

On the contrary the Court found in JATA that

Articles 19, 22 and 29 of the Montreal Convention are among the rules in the light of which
the Court reviews the legality of acts of the Community institutions since, first, neither the
nature nor the broad logic of the Convention precludes this and, second, those three articles
appear, as regards their content, to be unconditional and sufficiently precise.'?”

However this may be, according to well-established case law international
agreements to which the EU is a party “are part of the Community legal order and
[...]1EU law should be interpreted in the light of their provisions.”'!” Consequently,
and given the primacy of international agreements over secondary EU law and
national law, both EU and national legal instruments must be interpreted as far as
possible in conformity with the provisions contained in international agreements.'!!

8.3.1.2.2  Union Institutions Commandeering Member States (Through
e.g., Directives) to Pass Conforming Implementing Legislation'!?

EU institutions can also adopt directives in order to exercise their competences.
This instrument allows them to command Member States to pass conforming

105Case 70/87 Fediol v Commission [1989] ECR 1781, para. 19.

106Case C-69/89 Nakajima v Council [1991] ECR 1-2069, para. 31.

107Case C-149/96 Portugal v. Council [1999] ECR 1-8395, para. 49; Case C-76/00 P Petrotub and
Republica v. Council [2004] ECR 1-79, para. 54; Case C-93/02 P Biret International v. Council
[2003] ECR 1-10497, para. 63.

108Case C-377/02 Léon Van Parys [2005] ECR 1-1465, para. 40; Case C-351/04 Ikea Wholesale
Ltd [2007] ECR 1-7723, paras. 30-35.

109Case C-344/04 IATA and ELFAA [2006] ECR 1-403, para. 39.

10A, Rosas, in J. Wouters, A. Nollkaemper and E. De Wet (eds.), The Europeanisation of
International Law: The Status of International Law in the EU and Its Member States (TMC Asser
Press, 2008), 76.

See Case C-245/02 Anheuser-Busch Inc. v BudATjovicky Budvar, ndrodni podnik [2004] ECR
1-10989, para. 42; Case C-431/05 Merck Genéricos [2007] ECR 1-7001, para. 35.

"2The EU level commandeering the Member State level is inherent in EU law as opposed to the
‘anticommandeering principle’ applicable in the U.S. See W. van Gerven, The European Union: A
polity of States and Peoples (Hart Publishing, 2005), 21-22. On this issue see also D. Halberstam,
Comparative Federalism and the Issue of Commandeering, in K. Nicolaidis and R. Howse (eds.),
The Federal Vision: Legitimacy and Levels of Governance in the United States and the European
Union (Oxford University Press, 2001), 213-251.
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legislation. A directive is binding as to the result to be achieved upon each
Member State to which it is addressed, but leaves national authorities the choice
of forms and methods (art. 288, third para. TFEU). However, the “area of choice
left to the Member States regarding ‘form and methods’” varies greatly and may
even disappear, blurring the distinction between directives and regulations in this
respect.'!? Directives can be addressed to one or more Member States. Directives
addressed to all Member States “enter into force on the date specified in them or,
in the absence thereof, on the 20th day following that of their publication [in the
Official Journal of the European Union] (article 297(2) para. 2 TFEU).” Directives
“which specify to whom they are addressed, shall be notified to those to whom
they are addressed and shall take effect upon such notification (article 297(2) para.
3 TFEU).” Generally, directives will not only specify on which date they enter
into force but will also specify the timeframe within which Member States have to
transpose them, i.e. arrive to the prescribed result.''* Thus, as a rule and contrary to
regulations, directives are not directly applicable since Member States’ authorities
have the obligation to implement the directive within the period of time prescribed
by it. Rather, given its result-based nature the directive becomes fully applicable
only when the period prescribed for transposition has come to an end.''> However,
the CJEU has found that directives have binding legal consequences even before
the expiry of the transposition period in that by virtue of articles 4(3) TEU and 288
TFEU Member States “must refrain from taking any measures liable seriously to
compromise the result prescribed [by the directive].”!®

Once the transposition period has expired, any Member State failing to fulfil this
obligation of result correctly and in time, will face the possibility to be brought
by the Commission (or other Member States) before the CJEU. It may also be held
liable before a national court in a procedure initiated by a private individual who has
suffered damage as a result of that Member State’s failure to implement the directive
correctly and/or on time.'!'” This last point already leads to the controversial
question of the direct effect of directives after the expiry of the transposition period.
In this regard the CJEU has accepted that this cannot be excluded a priori based
on the need to guarantee the effectiveness (effet utile) of directives.''® However,

V3T.C. Hartley, The Foundations of European Union Law (Oxford University Press, 2010), 223.
114K, Lenaerts and P. Van Nuffel, (op. cit.), 895.
15A . Rosas and L. Armati, (op. cit.), 64.

16Case C-129/96 Inter-Environnement Wallonie [1997] ECR 1-7411, para. 45; Case C-157/02
Rieser Internationale Transporte [2004] ECR 1-1477, para. 66; Case C-316/04 Stichtung
Zuid-Hollandse Milieufederatie [2005] ECR 1-09759, para. 42; Case C-138/05 Stichtung Zuid-
Hollandse Milieufederatie [2006] ECR 1-8339, para. 42.

17W. van Gerven, 2005, (op. cit.), 21. See Joined Cases C-6/90 and C-9/90 Francovich and Others
[1991] ECR 1-5357.

18Case 41/74 Van Duyn v. Home Office [1974] ECR 1337, para. 12; Case 8/81 Becker v. Finanzamt
Miinster-Innenstadt [1982] ECR 53, para. 49.
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directives can only have vertical direct effect.!'” Also, directives or provisions
thereof have direct effect in the relations between individuals and Member State
authorities after the end of the transposition period if the relevant obligations
imposed by them are “unconditional and sufficiently precise.”'?’ This “must be
ascertained on a case by case basis, taking into account their nature, background
and wording.”'?! Lastly, it should be underlined that Member States cannot rely on
their lack of or incorrect transposition of a directive against an individual.'??

8.3.1.2.3 Inducing Member States to Regulate Through the Allocation
of Central Money in Compliance with Centrally Established
Standards

Economic, social and territorial cohesion constitutes one of the objectives of the
EU (Article 3 TEU). According to article 174 TFEU, “the EU shall aim at reducing
disparities between the levels of development of the various European regions and
the backwardness of the least-favoured regions.” These goals shall be taken into
account when formulating and implementing the Union’s policies and actions as
well as when implementing the internal market. Article 175 TFEU further states that
“[t]he Union shall also support the achievement of these objectives by the action it
takes through the Structural Fund (European Agricultural Guidance and Guarantee
Fund, Guidance Section, European Social Fund, European Regional Development
Fund), the European Investment Bank and the other existing Financial Instruments”.
There is also the Cohesion Fund which provides financial contributions to projects
in the field of the environment and trans-European networks in the area of transport
infrastructure (Article 177 TFEU). This financial contribution will only be given to
Member States which fulfil the criteria set out in Protocol No. 28 on economic and
social cohesion, annexed to the Treaties.'?> These different funds induce Member
States to regulate in compliance with centrally established standards with regard to
the areas concerned.

19Case 152/84 Marshall I [1986] ECR 723, para. 48; Case C-91/92 Faccini Dori [1994] ECR
1-3325, para. 24; Joined Cases 372-374/85 Traen [1987] ECR 2141, para. 24; Case C-224/09
Nussbaumer [2010] ECR 1-9295, para.30.

120Case 148/78 Pubblico Ministero v. Tullio Ratti [1979] ECR 1629, para. 23; Joined Cases C-6/90
and C-9/90 Francovich and Others [1991] ECR 1-5357, para. 11; Case C-62/00 Marks & Spencer
[2002] ECR 1-6325, para. 25; Joined Cases C-152/07, C-153/07 and 154/07 Arcor E.A. [2008] ECR
1-5959, para. 40; Case C-184/10 Mathilde Grasser v Freistaat Bayern [2011] ECR 0000, para. 19.
121p S R.F. Mathijsen, (op. cit.), 32.

122See inter alia Case 148/78 Pubblico Ministero v. Tullio Ratti [1979] ECR 1629, para. 22; Case
80/86 Kolpinghuis Nijmegen [1987] ECR 3986, para. 8.

123protocol No. 28 annexed to the TEU and TFEU on economic, social and territorial cohesion
[2012] O.J. C 326/310.
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8.3.1.2.4 Indirectly Compelling Member States to Regulate by Threatening
to Take Over the Field in Case of State Inaction or State Action That
Does Not Conform to Centrally Specified Standards

In cases of shared competence where Member States refuse to adopt certain
provisions in their national legislation, the Union sometimes uses a pre-emptive
threat of harmonization. In such cases, the Union makes an ultimatum to the relevant
Member State: if the Member State does not legislate accordingly, the Union will
adopt harmonization measures in this field. From that moment on, the Member State
will lose the possibility to adopt national legislation in these areas (cf. supra: pre-
emption).

8.3.1.3 Through the Judicial Creation of Uniform Norms by Central
Supreme Court(s) or Central Courts of Appeal?

In the EU legal order, the case law of the Court of Justice, the General Court and the
specialised courts forms an important source of law.'?* Based on article 19(1) TEU,
their task is to “ensure that in the interpretation and application of the treaties the
law is observed”. While, in theory, their task is formally limited to ensuring that EU
law is observed in its interpretation and application, it is practically uncontested that
the European Courts do play an important role in developing the law.!>> The CJEU
has, on numerous occasions, held that

[t]he interpretation which the Court gives to a rule of [Union] law clarifies and defines
where necessary the meaning and the scope of that rule as it must be or ought have been
understood and applied from the time of its coming into force. It follows that the rule as
thus interpreted may, and must, be applied by the Courts even to legal relationship arising
and established before the judgment ruling or the request for interpretation provided that in
other respects the conditions enabling an action relation to the application of that rule to be
brought before the Courts having jurisdiction are satisfied.'?®

The interpretation given by the EU courts to rules of EU law is thus not merely
declaratory, but also contributes to the further development of EU law.'”’ Such
practices often lead to complaints of judicial activism from Member States that are

124K, Lenaerts and P. Van Nuffel, (op. cit.), 932.

125Thid., 932; G. Chalmers, G. Davies and G. Monti, (op. cit.), 157-158; T.C. Hartley, (op. cit.), 70.
126Case 24/86 Blaizot [1988] ECR 379, para. 27. See also Joined Cases C-367/93 to C-377/93
Roders and others [1995] ECR 1-2229, para. 42; Case 269/96 Siiriil [1999] ECR 1-2685, para. 107;
Case 347/00 Angel Barreira Pérez [2002] ECR 1-8191, para. 44; Joined Cases C-453/02 and C-
462/02 Linneweber and Akritidis [2005] ECR I-1131, para. 41; Case C-292/04 Wienand Meilicke
and Others [2007] ECR 1-01835, para. 34.

127K Lenaerts and P. Van Nuffel, (op. cit.), 933.
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unhappy with rulings of the EU courts.'?® To meet such criticism, the CJEU will, in
exceptional cases, decide to limit the ex func effect of its judgments on the ground
of legal certainty.'?’

8.3.1.4 Through Other Centrally Controlled Means, such as Centrally
Managed Coordination or Information Exchange Among
the Component States?

An example of coordination between the Member States and the EU is in the area of
employment. According to article 145 TFEU, the Member States and the EU have to
work towards a coordinated strategy for employment and particularly for promoting
a skilled, trained and adaptable workforce and labour markets responsive to
economic change. Member States shall regard promoting employment as a matter of
common concern, having regard to national practices related to the responsibilities
of management and labour.'** To this end, Member States shall coordinate their
action within the Council, which will set out social guidelines on an annual basis. On
the basis of annual reports delivered by the Member States, the Council examines the
implementation of these guidelines in the Member States’ employment policies.'3!
According to article 147 TFEU, the EU, in order to contribute to a high level
of employment, will encourage cooperation between Member States and support
and, if necessary, complement their action. The employment policy of the EU thus
primarily aims to complement national policies and to encourage cooperation.

At the Lisbon European Council of 23 March 2000 the Heads of State or
Government decided to improve the existing processes by introducing a new
instrument: the open method of coordination. This policy approach was first adopted
under the Maastricht Treaty with regard to the coordination of national macro-
economic policies and was further applied, even if in a somewhat different matter,
to employment policy by the Treaty of Amsterdam.'*> The Lisbon Treaty extends
this so-called open method for coordination towards social policy (article 156(2)
TFEU), public health (article 168(2) TFEU), industrial policy (article 173(2) and
research and technological development (article 181(2) TFEU). The open method

128W. van Gerven, 2005, (op. cit.), 150; But see T. Tridimas, The Court of Justice and Judicial
Activism, European Law Review, vol. 21(3), 199-210 where it is being argued that the predomi-
nantly teleological method of interpretation of EU law by the CJEU has helped in the development
of EU law without the Court exceeding its judicial function.

129K, Lenaerts and P. Van Nuffel, (op. cit.), 932.

130Cf. article 146(2)TFEU.

I3ICf. Article 148 TFEU.

132G, De Burca, The constitutional challenge of new governance in the European Union, European
Law Review, vol. 28(6), 2003, 824.
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of coordination leaves a great amount of policy autonomy to the Member States
and is based on a system which combines the elaboration of action plans or strategy
reports by the Member States and the setting of guidelines or objectives at EU level.
The evaluation of these action plans or strategy reports against the guidelines and/or
objectives set at EU level creates an interactive process intended to lead to greater
coordination and mutual learning in the concerned policy fields.'3?

As to economic policies of EU Member States, according to articles 121 and
126 TFEU these have been coordinated by means of multilateral surveillance of the
economic developments in the Member States and the EU, and of the consistency
of these policies with broad economic guidelines set out by the Council. However,
the recent European sovereign debt crisis has proven that this decentralised and
rather loose method of coordination is insufficient to sustain EMU. In light of
this, there has been an overhaul of the economic governance architecture within
the EU in the direction of centralising economic policies and giving teeth to
economic and budgetary surveillance.'** Where consensus could not be reached
within the EU framework, a large majority of EU Member States adopted an
international agreement,'?> the Treaty on Stability, Coordination and Governance
in the Economic and Monetary Union, whose purpose is

to strengthen the economic pillar of the economic and monetary union by adopting a set
of rules intended to foster budgetary discipline through a fiscal compact, to strengthen the
coordination of their economic policies and to improve the governance of the euro area,
thereby supporting the achievement of the European Union’s objectives for sustainable
growth, employment, competitiveness and social cohesion.'3®

In addition further changes are underway, which will eventually transform
the institutional setup of EMU into a full banking, economic, fiscal and politi-
cal union."”” Thus, legal unification in the field of economic policy is quickly
moving from centrally managed coordination to centrally adopted and imposed
‘hard’ law.

133Gee for a more detailed analysis P. Craig, EU Administrative Law (Oxford University Press,
2006), 190-233.
134For an overview of the changes see J. Wouters and T. Ramopoulos, The G20 and Global

Economic Governance: Lessons from Multi-level European Governance?, Journal of International
Economic Law, vol. 15(3), 2012, 760-762.

1350nly the United Kingdom and the Czech Republic decided not to become parties to this Treaty.

36Treaty on Stability, Coordination and Governance in the Economic and Monetary Union
(TSCG), 2 March 2012, http://www.consilium.europa.eu/media/1478399/07_-_tscg.en12.pdf
(consulted 22/01/2013).

137See European Commission, Communication from the Commission: A blueprint for a deep and
genuine economic and monetary union. Launching a European Debate, COM(2012) 777 final/2,
30 November 2012, http://ec.europa.eu/commission_2010-2014/president/news/archives/2012/11/
pdf/blueprint_en.pdf (consulted 22/01/13).
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8.3.2 To What Extent Is Legal Unification Accomplished
Through Formal or Informal Voluntary Coordination
Among the Component States? (Somewhat Bottom Up,
Coordinate Model)

As seen above, unification of laws in the EU can be realized through the adoption of
regulations or directives (institutionalised legislative process) or can be the result of
case law (institutionalised judicial process). Next to these institutionalised processes
there is also a more informal process of unification (or approximation), which can
be seen as “a growing together of rules through voluntary acts”.!3

The first process worth analysing here is the so-called ‘spill-over’ process. In
the words of Walter van Gerven: “[w]ithin the EU Member States, [this process]
refers to the impact which EC law has indirectly on the laws of Member States, as
a result of legislative, regulatory, or judicial action of national authorities in areas
which do not fall within the sphere of EC law — and which therefore remain outside
of the framework of the EC’s official harmonization process and are not directly
affected by it”.!3° Indeed, parts of national law affected by EU law often have an
impact on other similar areas of national law which are not strictly affected by EU
law but apply to similar situations or transactions.'*’ Given the fact that the EU
has only been conferred limited competences, it happens that parts or branches of
national law, which were coherent before harmonisation, fall, as a result of this
harmonisation, into different sets of rules within the same State and within the
same area.'*! In other words, different rules will be applied to the trans-border
transactions falling under EU law and to the local transactions falling purely under
national law, even though both types of transactions fall within the same wider
field. In such cases, it seems only normal that Member States, in order to restore

133W. van Gerven, Bringing (Private) Laws Closer to Each Other at the European Level, in
F. Cafaggi (ed.), The Institutional Framework of European Private Law (Oxford University Press,
2006), 65.

139W. van Gerven, Bringing (Private) Laws Closer to Each Other at the European Level, in
F. Cafaggi (ed.), (op. cit.), 65-66. See further A. Johnston, Spillovers from EU Law into
National Law: (Un)Intended Consequences for Private Law Relationships, in D. Leczykiewicz and
S. Weatherill (eds.), The Involvement of EU Law in Private Law Relationships (Hart Publishing,
forthcoming).

140 A good example is corporate law, where the scope of application of EU harmonization directives
is typically restricted to one or several types of companies, whereas Member States have sometimes
extended their implementation measures to other types of companies as well: see J. Wouters,
European Company Law: Quo Vadis?, Common Market Law Review 2000, 257-307; 1d., Towards
a European Private Company? A Belgian Perspective, in H.J. De Kluiver and W. van Gerven
(eds.), The European Private Company?, Ius Commune Europaeum Series No 9, (Antwerp, Maklu-
Nomos, 1995), 161-186.

141W. van Gerven, Bringing (Private) Laws Closer to Each Other at the European Level, in
F. Cafaggi (ed.), (op. cit.), 66.
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the coherence within their national legal orders, tend to make both sets of rules
converge; and this not because they are obliged to under EU law but in order to,
for instance, improve legal certainty or establish equal treatment.'*> Convergence
by way of spill-over from one part of the law into another within the same Member
State, as described above, can also be the result of judicial action.'*? This occurs
most frequently through general principles of law which are applied by the judiciary
in every legal system in many different branches of the law. The development
of common principles of law within the EU legal order and the Member States’
legal orders leads to cross-fertilization and consequently to even more convergence
between the different legal orders.'** This process plays an important role in the
area of administrative law, where, for example, the principle of proportionality has
clearly been developing into a common principle within the different administrative
law orders of the EU Member States.'* It is also interesting to note that, while
for private law, a spill-over effect resulted from the necessities of trans-border
personal or commercial relations, according to Jiirgen Schwarze, two very different
factors have led to convergence of the administrative legal orders. These factors
were the similar living conditions and administrative tasks in the Member States
and the existing ties between the Member States and the necessity to safeguard the
supremacy of Community law, as well as the need for as uniform Community law
as possible. 40

A second process worth mentioning here is the interplay between the CJEU and
the European Court of Human Rights (‘ECtHR’) and more precisely the mutual
learning process between both Courts. Since all EU Member States are also a
member of the Council of Europe, an interplay between both Courts is only natural.
The Member States are all bound by the provisions of the European Convention on
Human Rights and Fundamental Freedoms (‘ECHR’) and subject to the jurisdiction
of the ECtHR. However, the ECtHR has no competence (yet) to examine the
compatibility of EU acts with ECHR provisions. This is bound to change in the
near future since the Lisbon Treaty expressly foresees the possibility for the EU
to accede to the ECHR (cf. art. 6(2) TEU) and relevant negotiations between the
Council of Europe and the EU are at the final stages. Since this is not yet the case, the
competence to examine the compatibility of EU acts with human rights provisions

421bid., 66.

143W. van Gerven, Bringing (Private) Laws Closer to Each Other at the European Level, in
F. Cafaggi (ed.), (op. cit.), 66.

144bid., 67.

1457, Schwarze, The Convergence of the Administrative Laws of the EU Member States, European
Public Law, vol. 4(2), 1998, 196.

1461bid., 209.
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remains with the CJEU as has been established by the Court itself since 1969.!47
Nevertheless, the ECtHR has competence over the conduct of the individual EU
Member States, also when they take part in the preparation of EU legislation as
members of the EU Council. Individuals increasingly bring proceedings before
the ECtHR against EU Member States when they feel that their rights have been
infringed upon by way of action attributable to the EU.'*® There is thus clearly room
for concurrent jurisdiction and consequently there is a risk of conflicting decisions.
Both Courts are very much aware of this risk and are therefore keen to engage
in a mutual learning process and ensure as much convergence as possible when
interpreting the ECHR provisions within their respective jurisdictions.'* In this
line article 52(3) of the Charter of Fundamental Rights of the European Union,
which according to article 6(1) TEU has the same legal value as primary law in
the EU, provides that “[i]n so far as this Charter contains rights which correspond
to rights guaranteed by the Convention for the Protection of Human Rights and
Fundamental Freedoms, the meaning and scope of those rights shall be the same as
those laid down by the said Convention. This provision shall not prevent Union law
providing more extensive protection.” Thus, an effort by the two legal regimes can
be observed to harmonize the level of human rights protection in their respective
fields of competence.

Finally, the process of convergence between judicial decisions through mutual
learning can also be found at the level of the national courts.'>° Indeed, the supreme
courts of the Member States sometimes use comparative research when deciding
on controversial issues.'>' In others words, it happens that a supreme court of a
Member State, in order to find a solution for a particular question posed before
it, examines whether supreme courts of other Member States have already dealt
with a comparable case in the past and, if so, which answer was given.'>> However,
this occurs quite rarely since legal cultures among Member States often diverge
significantly whereas the different languages used within the EU Member States
judicial systems render comparative research difficult.

147See inter alia 29/69 Stauder v. City of Ulm [1969] ECR 419; 11/70 Internationale Handelsge-
sellschaft v. Einfuhr-und Vorratsstelle fiir Getreide und Futtermittel [1970] ECR 1125; 4/73 Nold
v. Commission [1974] ECR 491; 44/79 Hauer v. Land Rheinland-Pfalz [1979] ECR 3727; 265/87
Schrader HS Kraftfutter GmbH [1989] ECR 2237.

148W. van Gerven, Bringing (Private) Laws Closer to Each Other at the European Level, in
F. Cafaggi (ed.), (op. cit.), 68.

149Tbid., 69. With regard to the interaction between both Courts, see also S. Douglas-Scott, A tale of
two Courts: Luxembourg, Strasbourg and the Growing European Human Rights Acquis, Common
Market Law Review, vol. 43, 2006, 629-665.

!50W. van Gerven, Bringing (Private) Laws Closer to Each Other at the European Level, in
F. Cafaggi (ed.), (op. cit.), 68.

Blbid., 71.
1521bid., 71.



8 The European Union: A Federation in All but Name 219

8.3.3 To What Extent Is Legal Unification Accomplished,
or Promoted, by Non-state Actors?

8.3.3.1 Through Restatements'*3

Direct norm generation by private actors in the EU is more recent but has grown
substantially over the last 20 years. It has arisen in the context of pursuing a common
private law of Europe. Its origins lie in the Commission on European Contract Law
set up in the early 1980s and led by Professor Lando. This commission, a private
initiative constituted of a body of lawyers drawn from all the Member States of the
EU, has developed the Principles of European Contract Law (PECL), also called
the Lando Principles.'>* The idea behind this project was to produce a statement
of the principles which according to the group were underlying the private law of
all the individual EU Member States.'> The principles were compiled in a period
of over 20 years in a restatement-like fashion.'>® Article 1:101 of the principles,
which concerns their application, specifies that “the principles are intended to be
applied as general rules of contract law in the European Union”.! This project was
followed by many other similar initiatives, such as, for example, The Study Group
on a European Civil Code set up by Professor von Bar, a member of the Lando
Group, whose aim was to take the example of what the PECL had done for general
contract law and apply the same methodology to the rest of private law.'>® Recently
the Lando group and the von Bar group have merged into a larger study group taking
care of a variety of issues, such as specific contracts, moveable property, torts, trusts,
etc.””” There are also many other groups working in the vast area of private law
on restatements of the common principles of European law: from the Academy of
European Private Lawyers (the Gandolfi Group), which has produced a code of
general contract law, to the EC Group on Tort and Insurance Law (the Spier Group)

I53For an interesting comparison between restatements in Europe and the US see: H. Schulte-
Nolke, Restatement in Europe and in the US: Some Comparative Lessons, in R. Brownsword,
H.-W Micklitz, L. Niglia and S. Weatherill (eds.), The Foundations of European Private Law (Hart
Publishing, 2011), 11-30.

1540, Lando and H. Beale (eds.), Principles of European Contract law, Parts I and II (The Hague,
2000); O. Lando, E. Clive, A. Priim and R. Zimmermann (eds.), Principles of European Contract
law, Part III (The Hague, 2003).

I55H. Beale, The Development of European Private Law and the European Commission’s Action
Plan on Contract Law, Juridica International, 2005, 5.

1560, Lando, Principles of European Contract Law: An Alternative to or a Precursor of European
Legislation, American Journal of Comparative Law, vol. 40, 1992, 579.

137For an overview of the principles as well as the recent developments, see the Lando’s group web-
site: http://frontpage.cbs.dk/law/commission_on_european_contract_law/index.html (consulted
21/01/13).

1581, Beale, (op. cit.), 5.
1397pid., 5.
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and the Common Core of European Private Law (Trento Project), which looks at
how typical cases would be resolved in the various national systems, to name a
few.!60

A different approach was taken by Walter van Gerven, who initiated a collection
of casebooks each covering a different field of law, the so-called fus Commune
Casebooks for the Common Law of Europe. This project applies a bottom-up
approach and its purpose is “to uncover common solutions to legal problems
in the various legal systems functioning within the territory of the EU Member
States (...)".'"®" These solutions are to be found in a variety of legal sources
(statutory rules, judicial decisions and legal writings) which, when analysed in
detail, demonstrate the existence of principles, rules and concepts which different
legal systems, even if not all of them, have in common.'®?

In this context, it is also important to point to the work of the European Law
Institute (ELI). Founded in June 2011 as an independent organisation, this institute
seeks to improve the quality of European law.'®® More specifically, it aims “to
initiate, conduct and facilitate research, to make recommendations, and to provide
practical guidance in the field of European legal development™.'%* It is too early
to assess whether the work of the Institute effectively contributes to the legal
unification of European law but its activities are worth following. Indeed, the
Institute has high ambitions, pursuing a “quest for better law-making in Europe
and the enhancement of European legal integration”.!® To this end, its core tasks
include, amongst others, “to evaluate and stimulate the development of EU law,
legal policy, and practice, and in particular make proposals for the development
of the acquis and for the enhancement of EU law implementation by the Member
States” and “to conduct and facilitate pan-European research, in particular to draft,
evaluate and improve principles and rules which are common to the European legal
systems”.!%6

In addition to these different private initiatives, there are also three “official”
projects that should be mentioned: the EC Consumer Law Compendium, the
Common Frame of Reference (CFR) and the proposal for a Common European Sales
Law (CESL). With regard to the first, the Commission established an international
research group with the view of starting a research project called the EC Consumer
Law Compendium. This Compendium was placed under the leadership of Prof.
Hans Schulte-Nolkefor and was to comparatively analyze the implementation of
eight consumer law directives into the national legal systems of the then 28 Member

1601bid., 5-6.

1613, van Gerven, A Common Framework of Reference and Teaching, European Journal of Legal
Education, 2004, 8.

1621bid., 8.

163See their Manifesto available at https://www.europeanlawinstitute.eu/fileadmin/user_upload/
p_eli/ELI_Manifesto_final_11-04-16.pdf (consulted 30/01/13).

1641bid.
1651bid.
1661bid.
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States, including the gathering of information about case law and administrative
practice.'®” This study is part of the research the Commission has undertaken in
the process of preparing the review of the consumer acquis.'® It has resulted
in the establishment of an EU Consumer Law Acquis Database.'® Secondly, the
European Commission also finances a research group to prepare a Common Frame
of Reference (CFR) the stated aim of which is to provide non-binding fundamental
principles, definitions and model rules in the area of contract law. These could serve
as a model for legislators, judges and arbitrators working in the EU institutions
and the Member States on legislation or adjudication in view of finding common
solutions and bringing contract law closer to each other.!”’ In this process the
Outline Edition of the final academic Draft Common Frame of Reference (DCFR)
was published in 2009.'”" This document was drafted by the Study Group on a
European Civil Code and the Research Group on existing EC Private Law and
contains Principles, Definitions and Model Rules of European Private Law.!”> As
stated in the DCFR itself, this document “is (amongst other things) a possible model
for an actual or ‘political’ Common Frame of Reference (CFR)”.!”® Transforming
the DCFR from an academic product into a binding legal document through the
establishment of a “political’ CFR would most likely increase its harmonising effect,
which however does not mean that the current document does not already contribute
to a certain extent to the Europeanisation of Member States’ private law.'”* Thirdly,
on 11 October 2011, the European Commission proposed a draft Regulation for

167See http://ec.europa.eu/consumers/rights/cons_acquis_en.htm (consulted 21/01/13).

18prof. Dr. Hans Schulte-Nolkefor, EC Consumer Law Compendium: Comparative
analysis;  February 2008, 30, http://ec.europa.eu/consumers/rights/docs/consumer_law_
compendium_comparative_analysis_en_final.pdf (consulted 21/01/13).

169To consult the database go to: http://www.eu-consumer-law.org (consulted 21/01/13).

170See Action Plan on a more Coherent European Contract Law, COM(2003) 68 final, 12 Febru-
ary 2002, http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2003:0068:FIN:EN:PDF
(consulted 22/01/13), in which the CFR was proposed and the Commission Communication on
European Contract Law and the Revision of the Acquis: the Way Forward, COM(2004) 651 final,
11 October 2004, http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2004:0651:FIN:
EN:PDF (consulted 21/1/13), which sets out the Commission’s follow up to the 2003 Action Plan.

171C. Von Bar, E. Clive, H. Schule-Nolke et al. (eds.), Principles, Definitions and Model Rules
of European Private Law, Draft Common Frame of Reference (DFCR) (Sellier, 2009), http://ec.
europa.eu/justice/policies/civil/docs/dcfr_outline_edition_en.pdf (consulted 21/01/13).

1721bid., 3.

1731pid., 8; For a critical analysis of this process see for example: M.W. Hesselink, If You Don’t
Like Our Principles We Have Others. On Core Values and Underlying Principles in European
Private Law: A Critical Discussion of the New ‘Principles’ Section in the Draft Common Frame of
Reference, in R. Brownsword, H.-W Micklitz, L. Niglia and S. Weatherill (eds.), The Foundations
of European Private Law (Hart Publishing, 2011), 59-71 and I. Tzankova and M. Gramatikov,
A Crtitical Note on Two EU Principles: Proceduralist View on the Draft Common Frame of
Reference, in R. Brownsword, H.-W Micklitz, L. Niglia and S. Weatherill (eds.), The Foundations
of European Private Law (Hart Publishing, 2011), 421-435.

174]. Lindholm, ‘DCFR, Please Meet National Procedure’: Enforcing the Frame of Reference using

National Procedural Law, in R. Brownsword, H.-W Micklitz, L. Niglia and S. Weatherill (eds.),
The Foundations of European Private Law (Hart Publishing, 2011), 485.
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a Common European Sales Law (CESL).!”> This proposal is currently in the
process of being negotiated within the EU having already gained the support of
the European Parliament’s Economic Affairs Committee.!”® This initiative should
be put in the same context as the other initiatives of the Commission to improve
the quality and coherence of European contract law.!”” According to the proposal
“differences in contract law between Member States hinder traders and consumers
who want to engage in cross-border trade within the internal market”.!”® Its overall
objective is “to improve the establishment and the functioning of the internal market
by facilitating the expansion of cross-border trade for business and cross-border
purchases for consumers”.!”® This objective can be achieved “by making available
a self-standing uniform set of contract law rules including provisions to protect
consumers, the Common European Sales Law, which is to be considered as a second
contract law regime within the national law of each Member State”.'8" The initiative
concerns the creation of an optional instrument; the proposal does “not aim to
replace existing national laws, but would act as an alternative optional regime to
the existing contract law regimes in each Member State”.'8! The optional character
of the proposed regime has raised a number of questions. For some this is one of
the principal reasons why they are in favour of such a system, since the optional
character of it means that it ‘could do no harm’.'$? Others however wonder whether
such an optional instrument can effectively provide for more harmonisation since

175See Proposal for a Regulation of the European Parliament and of the Council on a Common
European Sales Law, COM(2011) 635 final, 11 October 201 1,http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=COM:2011:0635:FIN:en:PDF (consulted 30/01/13).

1760pinion of the Committee on Economic and Monetary Affairs for the Committee on Legal
Affairs on the proposal for a regulation of the European Parliament and of the Council on
a Common European Sales Law, (COM(2011)0635 — C7-0329/2011 - 2011/0284(COD)),
11 October 2012, http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-%2{%2fEP%2f
%2fNONSGML%2bCOMPARL%2bPE-491.011%2b02%2bDOC%2bPDF%2bV0%2{%2fEN
(consulted 30/01/13).

177E. Van Schagen, The proposal for a Common European Sales Law: How its Drafting Process
Might Affect the Optional Instruments Added Value for Contract Parties, in A.L.M. Keirse and
M.B.M. Loos (eds.), Alternative Ways to Ius Commune: The Europeanisation of Private Law
(Intersentia, 2012), 86.

178Proposal for a Regulation of the European Parliament and of the Council on a Common Euro-
pean Sales Law, COM(2011) 635 final, 11 October 2011, 2, http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=COM:2011:0635:FIN:en:PDF (consulted 30/01/13).

171bid., 4.

180Proposal for a Regulation of the European Parliament and of the Council on a Common
European Sales Law, COM(2011) 635 final, 11 October 2011, p. 2, http://eur-lex.europa.eu/
LexUriServ/LexUriServ.do?uri=COM:2011:0635:FIN:en:PDF (consulted 30/01/13).

18IJK Ministry of Justice, A common European Sales Law for the European Union — A proposal
for a Regulation from the European Commission. The Government response, 34, available
at https://consult.justice.gov.uk/digital-communications/common-european-sales-law (consulted
30/01/13).

182Thid., 14. More in general, the study of the UK Ministry of Justice provides for a good critical
analysis of the initiative.
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its implementation “depends on the voluntary adoption of the harmonised rules by
private parties”.'3> Even though none of the aforementioned initiatives has, to date,
led to the creation of legally binding instruments, they constitute steps towards a
future common private law of Europe.

8.3.3.2 Through Standards and Practices of Industry, Trade
Organizations or Other or Private Entities?

European integration has made it possible for trade unions and employer organiza-
tions to engage in collective bargaining and collective agreements at the European
level, where these were formerly situated only at a national level. From the outset
the social partners have been given a role within the European decision-making:
they have from the beginning had an advisory role in decision-making as members
of the European Economic and Social Committee (EC/EAEC) and of the ECSC
Consultative Committee. According to articles 150 and 160 TFEU management
and labour also have to be consulted by the Employment Committee as well as
the Social Protection Committee. The Union shall further promote and recognise
the role of the social partners at its level, taking into account the diversity of
national systems (art. 152 TFEU). Even more relevant is the fact that the dialogue
between management and labour at the EU level can lead to contractual relations,
including agreements (art. 155(1) TFEU). Such agreements are usually referred to as
European collective agreements. Such agreements have been concluded on parental
leave, part-time work and fixed-term work. According to article 155(2) TFEU,
agreements concluded at EU level can be implemented by a Council decision if
the signatory parties jointly request it and provided that it concerns matters covered
by article 152 TFEU, i.e. areas in which the EU is competent to provide support and
complement the activities of the Member States. The first agreements concluded by
management and labour where implemented at the EU level via directives.'®* Social
partners thus now have the possibility to bargain and set standards for employment
relations at the EU level, beyond the national borders.

Next to trade unions and employers’ associations, private actors, and more
specifically corporations, are also playing an important role in EU policy-making,
more precisely in regulatory policy making. Private regulation is increasingly
seen as an important complement to public regulation and new regulatory models
coordinating public and private regulation have progressively emerged.'®> To this

I83E, Van Schagen, The Proposal for a Common European Sales Law: How its Drafting Process
Might Affect the Optional Instruments Added Value for Contract Parties, in A.L.M. Keirse and
M.B.M. Loos (eds.), Alternative Ways to lus Commune: The Europeanisation of Private Law
(Intersentia, 2012), 107.

184K, Lenaerts and P. Van Nuffel, (op. cit.), 680—681.

185, Cafaggi, Rethinking private regulation in the European regulatory space, EUI Working Paper
LAW, n° 2006/13, 2-3.
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extent, Fabrizio Cafaggi recognises five models of regulation: public regulation,
co-regulation, delegated private regulation, ex post recognized private regulation
and private regulation.'®® In some areas, especially in the area of human and
labour rights, environmental protection and anti-corruption, private self-regulation
is becoming a standard practice.'®’

8.3.4 What Is the Role of Legal Education and Training in the
Unification of Law?

According to article 6(e) TFEU, the Union shall have competence to carry out
actions to support, coordinate or supplement the actions of the Member States in
the area of education, vocational training, youth and support. Article 165(1) TFEU
states that the EU “shall contribute to the development of quality education by
encouraging cooperation between Member States and, if necessary, by supporting
and supplementing their action, while fully respecting the responsibility of the
Member States for the content of teaching and the organization of education systems
and their cultural and linguistic diversity”. It is in this context that several pro-
grammes have been adopted since 1986, such as ERASMUS, LINGUA, TEMPUS
and SOCRATES.'® These different programmes aim at enhancing co-operation
between institutions of higher education in the EU by promoting links between
educational institutions and encourage the mobility of teachers and students.
TEMPUS furthermore encourages such exchanges with the EU’s neighbouring
countries. '

Legal education in the EU Member States mainly focuses on component state
law. Nevertheless, EU law is also dealt with but not with the same intensity by
all universities. In most universities EU law is taught as a separate course, in
other universities parts of EU law are taught in combination with related parts of
component state law, whereas still other universities in their introductory courses
combine EU and international law. Comparative law classes are present in most
universities as well. In addition, there are some important post-graduate institutions
focusing more specifically on the teaching of EU law. To illustrate this point a
few institutions are worth mentioning. Firstly, there is the College of Europe.'*°
The College has a campus in Bruges and one in Natolin (Warsaw) and is a
centre of academic excellence, which focuses on postgraduate European studies
in legal, economic, political, international relations and interdisciplinary domains.

1861hid.
1871bid.
188K Lenaerts and P. Van Nuffel, (op. cit.), 405-406.

189For more information on these different programs see http://ec.europa.eu/education/index_en.
htm (consulted 22/01/13).

199See http://www.coleurope.eu/ (consulted 22/01/13).
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The College also offers training courses for executives and public sector officials.
Secondly, there is the European University Institute (EUI) in Florence founded
in 1972 by the six founding EEC Member States.'”! The goal of the Institute is
to provide advanced academic training to PhD students and promote high level
research in a European perspective in history, law, economics, political and social
sciences. Thirdly, the Academy of European Law (ERA), which provides training
for lawyers, judges and other legal practitioners and provides for a forum for debate
in order to keep up with the developments of EU law, is also worth mentioning.'*?
Finally, the Joint Research Centre of the European Commission offers temporary
jobs to work in one of the EU institutions and offers training courses to new Member
States (including their judges) in order to help them with the implementation of EU
policies.'*?

With regard to student mobility within the EU, it still remains quite marginal,
even though, as seen above, the EU has developed programmes, the most important
of which is the ERASMUS programme, to encourage student mobility within
Europe.'®* The latest Eurobarometer survey shows that only one in seven (14 %)
young Europeans said they have been or were abroad at the time of the survey
for education or training.'®> This can partly be explained by the high degree of
heterogeneity which characterises the European academic landscape.'”® Indeed,
universities are primarily organised at national and regional levels and display great
differences in terms of their organisation, governance and operating conditions.'®’
This heterogeneity also concerns differences in the number of places available, the
length of studies, the quality of education, the language and the level of fees; and
thus directly affects the students’ decision to study abroad.'”® It is not surprising
that the UK is by far the most important ‘student-importer’ and Greece the biggest
‘student-exporter’.'”” Students are also often reluctant to spend time abroad given
the linguistic and cultural differences as well as the legislative differences and

191See http://www.eui.eu/Home.aspx (consulted 22/01/13).
1928ee its official site http://www.era.int (consulted 22/01/13).
193See http://ec.europa.eu/dgs/jrc (consulted 22/01/13).

1941, Katsirea and A. Ruff, Free Movement of Law Students and Lawyers in the EU: A Comparison
of English, German and Greek Legislation, International Journal of the Legal Profession, vol.
12(3), 368.

19SMEMO/11/292, Flash Eurobarometer on Youth on the Move, 13/05/2011, http://europa.eu/
rapid/press-release_ MEMO-11-292_en.htm?locale=EN (consulted 22/11/13).

1%Irina Katsirea and Anne Ruff, Free Movement of Law Students and Lawyers in the EU:
A Comparison of English, German and Greek Legislation, International Journal of the Legal
Profession, vol. 12(3), 368.

197Commission of the European Communities, Communication on the role of the universities
in the Europe of knowledge, COM(2003) 58 final, 5 February 2003, 5, http://eur-lex.europa.eu/
LexUriServ/LexUriServ.do?uri=COM:2003:0058:FIN:en:pdf (consulted 22/01/13).

198 Katsirea and A. Ruff, (op. cit.), 368.

19 A P. Van der Mei, Free Movement of Persons within the European Community: Cross-border
Access to Public Benefits (Hart Publishing, 2003), 392.
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problems of recognition.””’ These problems seem to be even amplified in the area
of legal studies given the great diversity of legal cultures and traditions.?! In any
case, the latest Eurobarometer survey seems to indicate that the greatest obstacle to
the mobility of students is financial, and more specifically, the lack of funding.’”
The EU institutions have always stressed the importance of student mobility and
have taken measures to tackle the potential obstacles to such movement (adoption of
common or similar teaching programmes, establishment of programmes of financial
aid/grants, harmonisation of duration of studies —cf. the Bologna process, etc.) but
it seems that additional efforts need to be undertaken in order to convince more
students to study abroad.

With regard more specifically to the testing for the bar exam, this is a competence
of the Member States. In theory, admission to the bar is only granted for the Member
State in which the bar exam was taken. However, the Council has adopted a certain
number of directives in order to stimulate free movement of lawyers, both in terms
of freedom to provide services and freedom of establishment. Before analysing these
two specific directives it is important to briefly look at Directive 2005/36/EC on the
recognition of professional qualifications.”’> This directive is especially relevant
with regard to the free movement of lawyers since it applies to “all nationals
of a Member State wishing to pursue a regulated profession in a Member State,
including those belonging to the liberal professions, other than that in which they
obtained their professional qualifications, on either a self-employed or employed
basis”.?** With regard to the effects of the recognition the Directive stipulates that
“[t]he recognition of professional qualifications by the host Member State allows the
beneficiary to gain access in that Member State to the same profession as that for
which he is qualified in the home Member State and to pursue it in the host Member
State under the same conditions as its nationals”.?%> This directive does not affect
the application of the specific directives concerning provision of services by and
establishment of lawyers since these two directives do not concern recognition of
professional qualification but the recognition of the right to practice.”’® Directive
2005/36/EC applies to the specific situation of the recognition of professional
qualifications for lawyers wishing immediate establishment under the professional
title of the host Member State.>”” The two specific directives concerning provision
of services by and establishment of lawyers are Directive 77/249/EEC facilitating
the effective exercise by lawyers of the freedom to provide services and Directive

2007, Katsirea and A. Ruff, (op. cit.), 368.
201Tpid., 368.

202Press release, Half of young Europeans ready to work abroad, IP/11/567, Brussels, 13 May
2011, http://europa.eu/rapid/press-release_IP-11-567_en.htm?locale=EN (consulted 22/01/13).

203Djirective 2005/36/EC of the European Parliament and of the Council of 7 September 2005 on
the recognition of professional qualifications, O.J.L 255, 30/09/2005, 22-142;

2041bid., art. 2(1).
2051bid., art. 4(1).
206K, Lenaerts and P. Van Nuffel, (op. cit.), 265.
207 bid., 265-266.
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98/5/EC facilitating practice of the profession of lawyer on a permanent basis in a
Member State other than that in which the qualification was obtained.?*® These two
directives complement the possibilities of cross-border legal practice contained in
the recognition of diploma’s regime, allowing lawyers to exercise their freedom to
provide services in another Member State and allowing them to establish themselves
in another Member State, in other words, to practice their profession on a permanent
basis in another Member State.

Next to the mobility of lawyers in the EU, it is also interesting to look at
the mobility of graduates in general. It is interesting to note in this regard that,
according to the latest Eurobarometer survey, 53 % of young people in Europe
are willing or would like to work in another European country.’”” However,
the survey also highlights “a huge gap between the widespread desire of young
people to work abroad and actual workforce mobility: less than 3 % of Europe’s
working population currently lives outside their home country”.?! EU nationals
wishing to work in other Member States benefit from the freedoms granted by the
Treaties and EU legislation, more precisely they benefit from the rules regarding
the free movement of workers, and its counterpart for self-employed persons,
the freedom of establishment.?!! According to these rules, Member States are, in
essence, prohibited from restricting nationals of other Member States to take up
an employment on their territory. Just as it is the case for the free movement of
students, the EU thus also stimulates the free movement of workers, but the number
of workers engaging in such mobility is also quite low.

8.3.5 To What Extent Do External Factors, such as
International Law, Influence Legal Unification?

The impact of international agreements between the EU and third States and/or
international organisations on legal unification within the EU was given attention
above. The present section is confined to the effect of general international law, in
particular customary international law, on the same process. The CJEU has held
on numerous occasions that the EU “must respect international law in the exercise

208Council Directive 77/249/EEC of 22 March 1977 to facilitate the effective exercise by lawyers of
freedom to provide services, O.J. L 078, 26/03/1977, 17-18 and Directive 98/5/EC of the European
Parliament and of the Council of 16 February 1998 to facilitate practice of the profession of lawyer
on a permanent basis in a Member State other than that in which the qualification was obtained,
0.J. L 077, 14/03/1998, 36-43.

29MEMO/11/292, Flash Eurobarometer on Youth on the Move, 13/05/2011, http://europa.eu/
rapid/press-release_ MEMO-11-292_en.htm?locale=EN (consulted 22/11/13).

210press release, Half of young Europeans ready to work abroad, IP/11/567, Brussels, 13 May
2011, http://europa.eu/rapid/press-release_IP-11-567_en.htm?locale=EN (consulted 22/01/13).
2rina Katsirea and Anne Ruff, Free Movement of Law Students and Lawyers in the EU:

A Comparison of English, German and Greek Legislation, International Journal of the Legal
Profession, vol. 12(3), 368.
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of its powers and that [EU law] must be interpreted, and its scope limited, in the
light of the relevant rules of [ . . . ] international law”.?!? The Court has also declared
itself competent to examine whether the validity of EU acts “may be affected by
reason of the fact that they are contrary to a rule of international law”.?!* Thus, at
first sight it seems to take into account general international law when interpreting
EU law.?'* This is in line with the Treaty provisions in force since the Lisbon
Treaty that refer to international law. Thus, article 3(5) TEU states that the Union
“shall contribute [ . .. ] to the strict observance and the development of international
law.” Furthermore, article 21(1), first paragraph; TEU adds that “the Union’s action
on the international scene shall be guided by the (...) respect for the principles
of the United Nations Charter and international law”. Finally, the EU must also
take into account the undertakings of the United Nations and other international
organisations when exercising its powers.?!> However, although it is outside the
scope of this chapter to delve into an exhaustive analysis of the attitude of the
CJEU and the other EU institutions toward international law, one should not lose
sight of the fact that the CJEU has been in practice rather more ambivalent — if
not guarded — vis-a-vis the effects of international law within the EU legal order.?'®
Besides, international voluntary coordination also plays a role with regard to legal
unification and harmonisation in the EU. The EU is, for example, a member of
the Hague Conference on Private International law.?!” According to article 1 of its
Statute, the purpose of the Hague Conference on Private International law is “to
work for the progressive unification of the rules of private international law”.?!8
Thus, international law as well as voluntary international coordination consolidate
the legal unification process within the EU legal order.

22Case C-286/90 Poulsen and Diva Navigation [1992] ECR 1-6019, para. 9. See also Case C-
162/96 Racke [1998] ECR 1-03655, para. 45; Joined Cases C-402/05 P and C-415/05 P Kadi and
Al Barakaat International Foundation [2008] ECR. I-6351, para. 291; Case C-386/08 Brita [2010]
ECR 1-1289, paras. 39-41; Case C-366/10, Air Transport Association of America and Others v.
Secretary of State for Energy and Climate Change [2011] ECR 0000, para. 101.

2B3Joined Cases 21-24/72 International Fruit Company [1972] ECR 1219, para. 6.

214See among others: Case C-286/90 Poulsen and Diva Navigation [1992] ECR 1-6019, para. 10;
Case C-162/96 Racke v. Hauptzollamt Mainz [1998] ECR 1-3655, paras. 37-60; Case C-308/06
Intertanko [2008] ECR 1-4057, para. 52; Case C-203/07 P Greece v. Commission [2008] ECR
1-8161, para.64; Case C-135/08 Rottmann [2010] ECR, para. 53.

215K, Lenaerts and P. Van Nuffel, (op. cit.), 879. See also Joined Cases C-402/05 P and C-415/05
P Kadi and Al Barakaat International Foundation [2008] ECR. 1-6351, para. 293.

216See further J. Wouters, J. Odermatt and T. Ramopoulos, Interactions Between the CJEU and
the EU Legislature in the Application of International Law, in M. Cremona and A. Thies (eds.),
The European Court of Justice and External Relations Law — Constitutional Challenges (Hart
Publishing, forthcoming).

2"The European Community became a Member of the Hague Conference on 3 April 2007. With
the entry into force of the Treaty of Lisbon on 1 December 2009, the European Union replaces
and succeeds the European Community as from that date. http://www.hcch.net/index_en.php?act=
states.details&sid=220 (consulted 22/01/13).

218Statute of the Hague Conference on Private International Law (entered into force on 15 July
1955), http://www.hcch.net/upload/conventions/txtOlen.pdf (consulted 22/01/13).
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8.4 Institutional and Social Background

8.4.1 The Judicial Branch

The powerful and successful role played by the CJEU in the process of legal
unification within the EU has by now become clear. This section goes into the
procedural rules surrounding the function of the Court situated at the central level
with the power to police whether the central legislator has exceeded the powers
attributed to it. The Member States can, indeed, bring an action for annulment
against an act of the European Parliament, the Council, the European Commission
and the European Central Bank (article 263 TFEU). In such cases, the CJEU shall
review the legality of these acts and has the power to declare the act void if the action
is well founded (article 264 TFEU). Member States can also bring an action before
the Court if the institutions fail to act (article 265 TFEU). Even individuals can
bring an action for annulment before the General Court (before the Lisbon Treaty:
the European Court of First Instance), with appeal possible before the CJEU, against
binding acts of the aforementioned institutions which are addressed or are of direct
and individual concern to them in order to review the legality of EU actions (Article
263 TFEU). There are different possible grounds for annulment, lack of competence
being one of them. Indeed, an EU act which falls outside of the EU’s competence
can be annulled.”'® In most cases, however, the dispute will turn around the legal
basis of the contested act.??” In such cases, the act is annulled either for lack of legal
basis or for use of the wrong legal basis.??! If the Treaty provision used as legal
basis for the concerned act is insufficient to support its content, then the act will be
annulled for lack of legal basis.???

Another important question is whether there is a court at the central level with
the power to interpret component state law. In theory, such a court does not exist
at the European level. It is for the Member State judges to interpret their laws
in conformity with EU law.?? However, according to article 267 TFEU, Member

219See for example Case 294/83, Les Verts [1986] ECR 1339, para. 25.
220K . Lenaerts and P. Van Nuffel, (op. cit.), 115-116.

221 A, Rosas and L. Armati, (op. cit.), 226. For examples see: Case C-94/03 Commission v Council
[2006] ECR I-1; Case C-178/03 Commission v Parliament and Council [2006] ECR 1-107; Joined
Cases C-313/04 and C-318/04 Parliament v Council and Commission [2006] ECR 1-4721; Case
C-413/04 Parliament v Council [2006] ECR 1-11221; Case C-414/04 Parliament v Council [2006]
ECR 1-11279; Case C-403/05 Parliament v Commission [2007] ECR 1-9045; Case C-133/06
Parliament v Council [2008] ECR 1-3189; Case C-155/07 Parliament v Council [2008] ECR I-
8103; Case C-166/07 Parliament v Council [2009] ECR 1-7135.

2228ee for example Case C-376/98 Germany v European Parliament and Council [2000] ECR
1-8419; Case C-211/01 Commission v Council [2003] ECR I-8913.

2230n the limits of the duty of Union-conform interpretation of domestic legal provisions see: Case
C-106/89 Marleasing v, La Commercial [1990] ECR 1-4135, paras. 7-8; Case C-111/97 EvoBus
Austria GmbH v. Novog [1998] ECR 1-5411, para. 21.
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States courts can (and in certain circumstances must) refer a question for preliminary
ruling to the CJEU with regard to the interpretation of a rule of primary or secondary
EU law.

Article 267 TFEU furthermore states that when a question regarding the inter-
pretation of primary or secondary EU law or the validity of secondary law is raised
before a Member State court, this court may, if it considers that a decision on the
question is necessary to enable it to give judgment, request the CJEU to give a ruling
thereon. In the case where such a question is pending before a Member State court
against whose decisions there is no judicial remedy, the court in question must bring
the matter before the CJEU. This rule has been interpreted by the CJEU. Two points
are worth mentioning here. First of all, in line with the text of article 267 TFEU, the
‘lower” Member State courts have the choice between referring a question regarding
the interpretation of rules of EU law to the CJEU or interpreting, though subject to
appeal, these rules themselves. Based on a strict reading of the text of article 267
TFEU, this should also be the case with regard to the validity of secondary law
in front of ‘lower’ courts. The CJEU, however, has decided, that when a Member
State court, regardless of its level, is faced with a question regarding the validity
of (secondary) EU law, then it must address a request for preliminary ruling to
the CJEU.?** Indeed, “where the validity of an act is challenged before a national
court the power to declare the act invalid must (...) be reserved for the Court
of Justice”.?*> Consequently, a lower court does not have the power to declare an
EU act invalid. Secondly, the CJEU has held that the duty to request a preliminary
ruling that lies on the highest Member States courts based on article 267 TFEU
is not absolute. Indeed, the CJEU has established four cases in which the higher
courts are not obliged to do so: (1) the question is irrelevant for the outcome of the
case; (2) the question is materially identical to that of a previous preliminary ruling
in a similar case; (3) the question is decided by previous judgement of the CJEU
but the proceedings and question were not strictly identical; and (4) the correct
application of the EU rule is so obvious as to leave no scope for any reasonable
doubt as to the manner in which the question raised is to be resolved.??® It should
be noted here that the significance of the preliminary procedure cannot be overes-
timated. In having become “the principal vehicle for imposition of judiciary driven
Community discipline”,??’ it guarantees in practice the harmonisation of national
rules.

224Case 314/85 Foto-Frost [1987] ECR 4199.
2251bid., para. 17.

226Case 283/81 CILFIT [1982] ECR 3415, para. 21. See also K. Lenaerts, D. Arts and 1. Maselis,
Procedural Law of the European Union (Sweet & Maxwell, 2006), 72-76.
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European Court of Justice in the Arena of Political Integration, Journal of Common Market Studies,
vol. 31(4), 421.
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8.4.2 Relations Between the Central and Component State
Governments

The EU is governed according to the principle of indirect administration, which
itself stems from the principle of subsidiarity (article 4(3), second para. TEU and
article 291(1) TFEU; see also article 197(2) TFEU). This has also been referred
to as ‘executive federalism’, a concept drawn from the German Constitution, in
which the Lander (the component states) are responsible for the implementation of
federal legislation. In the same manner the implementation of the central law within
the EU lies primarily on the shoulders of its Member States.??® However, there are
some significant exceptions to this principle in the fields of competition law (articles
105-106 TFEU) and of the control of aid granted by Member States (article 108
TFEU) as well as the adoption of measures implementing legislative acts, which are
directly handled by the European Commission.?* A strong illustration of ‘executive
federalism’ in the EU is the implementation of the EU directives.?*” Indeed, as seen
above, an obligation rests upon the Member States to transpose the directive into
their legal order within a certain period of time or they risk being sanctioned (see
supra).

This leads to another point, that of the control exerted by the central government
on the execution by the component states of their obligations under central state
law. If the European Commission considers that a Member State has failed to
fulfil an obligation under the Treaties, it may bring the matter before the Court of
Justice (article 258 TFEU). If the Court finds that the Member State in question has
failed to fulfil its obligations under the Treaties, the State shall be required to take
the necessary measures to comply with the judgment of the Court (article 260(1)
TFEU). If the State in question fails to comply with the judgment of the Court, the
latter may impose penalties (article 260(2) TFEU).

It is also important to mention that EU Member States are strongly represented
within the EU institutions. First of all, there is the European Council comprising the
Heads of State or Government of the EU Member States, and the Council, which
consists of “a representative of each Member State at ministerial level, who may
commit the government of the Member State in question (...)” (Article 16(2)
TEU). Member States themselves determine the person of ministerial rank who
will represent them.??! According to Article 16(1) TEU, the Council exercises
legislative and budgetary powers and carries out policy-making and coordination
functions. Depending on the subject matter the Council shall meet in different
configurations (Article 16(6) TEU). Then there is also COREPER (the Committee
of Permanent Representatives), which, according to Article 16(7) TEU “shall be

228See further: J.C. Piris, (op. cit.), 97-98.
229bid.

20W. van Gerven, 2005, (op. cit.), 20.

21K Lenaerts and P. Van Nuffel, (op. cit.), 486.
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responsible for preparing the work of the Council”. Each Member State delegates a
Permanent Representative to COREPER, who has the status of ambassador based in
Brussels and is accompanied by a Deputy Permanent Representative. Even though
COREPER does not have formal decision-making power, it nonetheless has an
important task, since it is responsible for ensuring consistency of the EU’s policies
and actions, and make sure that the fundamental principles of legality, subsidiarity,
proportionality and correct legal basis are respected as well as the rules concerning
competences, budget, transparency and the quality of drafting.>*> COREPER is
assisted by a large number of working groups, which are partly composed of civil
servants of the 28 Member States. Finally, there is the Committee of the Regions,
which, according to Article 300(3) TFEU consists of “representatives of regional
and local bodies who either hold a regional or local authority electoral mandate or
are politically accountable to an elected assembly”. These members, who shall not
exceed 350, are appointed by the Council acting unanimously on a proposal from
the Commission (Article 305 TFEU). It has an advisory task in the areas determined
by the Treaties (transport, employment, social policy, etc.), in particular those which
concern trans-border cooperation (Article 307 TFEU).

Taxation is not a competence that has been transferred to the EU and it therefore
remains with the Member States. Taxation is traditionally an area important for
national sovereignty and this explains why it remains exclusively within the com-
petence of Member States. Taxes are thus levied by the Member States. However,
the EU has three sources of revenue with regard to its own resources: (1) levies,
premiums, additional or compensatory amounts, additional amounts or factors,
Common Customs Tariff duties and other duties established or to be established by
the EU institutions in respect of trade with non-member countries, customs duties on
products under the expired ECSC Treaty as well as contributions and other duties
provided for within the framework of the common organisation of the markets in
sugar; (2) the application of a uniform rate valid for all Member States to the
harmonised VAT assessment base and (3) the application of a uniform rate to the
sum of all the Member States’ Gross National Income’s (GNI).23> Member States
shall retain, by way of collection costs, 25 % of the amounts referred to with regard
to the first source of own revenue.?** The EU can also impose fines or penalties on
undertakings for violation of EU competition rules (article 103(2)(a) TFEU). As the
EU has only very limited taxation powers, there is no need to establish general rules
governing double taxation between the EU on the one side and the Member States
on the other side. Most rules in this field consist of double taxation agreements
concluded amongst the Member States. There are, however, a few directives such
as, for example, Council Directive 2003/49/EC on a common system of taxation

2328ee for the various dimensions of COREPER including its relation to the other institutions, Le
Coreper dans tous ses Etats (Presses Universitaires de Strasbourg, 2000).

233Council Decision 2007/436/EC, Euratom of 7 June 2007 on the system of the European
Communities’ own resources, O.J. L 163/17, 23/06/2007, article 2(1).

B41hid., article 2(3).
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applicable to interest and royalty payments made between associated companies of
different Member States>*> and Council Directive 69/335/EEC on indirect taxes on
the raising of capital.”*® In the words of Giandomenica Majone, the EU remains
a “regulatory polity” — a polity with administrative instruments but little fiscal
capacity.?¥’

8.4.3 The Bureaucracy

The civil service of the Member States is completely separate from the EU civil
service.?*® The institutions and the bodies of the Union are currently employing
more than 38,000 officials.”*® They are all subject to the Staff Regulations of
officials of the European Communities and the Conditions of Employment of other
servants of the European Communities.?*® These rules are based on article 336
TFEU. The EU distinguishes two categories of employees: staff officials and the
other servants. Staff officials refers to “any person who has been appointed, as
provided for in these Staff Regulations, to an established post on the staff of one
of the institutions of the Communities by an instrument issued by the Appointing
Authority of that institution”,>*! whereas temporary staff, auxiliary staff, contract
staff, local staff and special advisers fall under the category ‘other servants’.>*?> The
rules applied to both categories are different. There is some mobility (‘detachment’)
between the national civil service and the EU civil service, but this is quite
marginal.

233Council Directive 2003/49/EC of 3 June 2003 on a common system of taxation applicable to
interest and royalty payments made between associated companies of different Member States,
0.J.L 157, 26/06/2003, 49.
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capital, O.J. L 249, 3/10/1969, 25.
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and R. Howse (eds.), (op. cit.), 170.
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8.4.4 Social Factors

The EU is far from being homogeneous and there are large differences in mentalities
and perceptions of European values.’* It is home to 450 million Europeans from
diverse ethnic, cultural and linguistic backgrounds.’** The question whether one
can speak of a common European identity has been a popular subject of discourse
amongst scholars and politicians alike. In this regard, it has been argued that there
is no demos in Eulrope.245 Rather, “[c]itizens in the Member States of the EU
share little underlying sense of distinct ‘European’ national identity, derived from
a common history, culture or philosophy.”>*® This line of argumentation seems
at first glance to be further consolidated in light of recent enlargements. The EU
now counts 28 Member States, making it all the more heterogeneous. However,
this view does not go uncontested. On the contrary, it has been suggested that an
approach of “country first, but Europe, too is the dominant outlook in most EU
Member States.”?*” It is submitted that the latter view is the better one since it seems
to capture more accurately the complex European identity formation landscape. It
would be epistemologically short-sighted to refuse the existence or significance of a
European identity based on the parallel existence of national identities. Besides, the
European project has never been about forging a common European identity at the
expense of national ones.

It is also important to note that there are a number of minorities in Europe,
especially linguistic minorities, like the Roma. The EU attaches great importance
to minority protection. Minority protection is for example one of the key criteria for
accession to the Union.?*8

Finally, there is also a large asymmetry of natural resources within the EU. It
is here that the European Social Fund (ESF) steps in. This is one of the EU’s
Structural Funds, set up to reduce differences in prosperity and living standards
across EU Member States and regions, and therefore promoting economic and
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social cohesion.’*” Most money goes to those Member States and regions where
economic development is less advanced. The other main Structural Fund is the
European Regional Development Fund. The Fund aims to promote economic and
social cohesion by correcting the main regional imbalances and participating in the
development and conversion of regions.?>"

8.5 Concluding Remarks

The question of unification of laws in federal systems is an inherently complex
question. The difficulties in the effort to present in a coherent and consistent manner
developments within federal entities are only magnified when the EU becomes
the entity under investigation. It has been an intentional choice to leave aside the
partly theoretical discussion surrounding the nature of the EU as a federal post-
Westphalian political creature. On the contrary the focus was on the actual features
of the EU. The latter is a constantly evolving political organism with a declared
goal to bring together and integrate the states and peoples of Europe but whose
finalité politique cannot really be said in public. The EU has a clear-cut, two-
level structure of governance: central institutions and national governments. The
distribution of competences between these two levels is based on the principles
of subsidiarity, proportionality and pre-emption whereas the principle of primacy
of EU law applies in cases of conflict between central and national laws. Central
EU authorities enjoy a variety of legal and political instruments with which they
steer the process of legal unification and harmonization. At the same time Member
States often find it opportune to harmonize their legislations with EU legislation
even in areas for which this is not mandatory. This legal construct has proven,
nonetheless, highly successful and functional primarily thanks to the integrative role
of the Court of Justice. Throughout its existence the Court has had a specific policy
orientation when giving its judgments and opinions: “the promotion of European
integration.””! Often confronted with accusations of judicial activism, the Court
has been tireless in keeping the European project on track. However, the significance
of not strictly legal factors in the process of legal harmonization should not be
underrated. Non-state actors within the EU, dense relations and cooperation among
legal practitioners and scholars, and in general the constantly deepening interaction
among Europeans have profound effects in this process.
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Chapter 9
Unification of Laws in the Federal System
of Germany

Jiirgen Adam and Christoph Méllers

9.1 Overview

The German Constitution — the Grundgesetz — is a federal constitution. Three levels
of government may be distinguished: At the federal level, the Bund; at component
state level, the 16 Ldnder; and at local level, the Gemeinden (municipalities),
which are part of the Lénder administration. The Lénder are very different in size
and population: Size ranges from around 400 km? (Bremen) to over 70,000 km?
(Bayern), and population from around 660,000 (Bremen) to nearly 18 million
(Nordrhein-Westfalen). In the “city-states” of Berlin, Bremen and Hamburg, local
and state levels are identical.

Historically, federalism is a well-known concept in Germany: The constitution of
the German Reich of 1871 created a federal state as well as the — albeit less federal —
Weimar constitution of 1919. Then, the totalitarian national-socialist German state
abolished virtually all federal elements, concentrating powers of government at the
central level. Thus, when the Parliamentary Council met to deliberate over a new
constitution in 1948, historical precedence was not the only reason to opt for a
federal system; there was also a strong feeling that history had painfully proven
centralism a dangerous concept. This view was certainly shared by the Western
Allies who constantly pushed towards a more decentralised structure, although not
always with success.

When analysing the actual state of federalism in Germany, it is helpful to keep in
mind that the Grundgesetz was created under very peculiar historical circumstances,
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and that today’s circumstances are very much different. During the 60 years of
the Grundgesetz as the German constitution, German society and politics have
experienced great changes; Germany has become reunited; and — maybe most
important for the way in which the concept of federalism is working in German
constitutional law and politics today — Germany has become part of a European
Union, which has a federal structure of its own.

In general, there has been a centralization of federal legislative powers through
numerous constitutional amendments between 1949 and the 1990s. Since then, two
reforms in 1994 and 2006 gave some legislative powers back to the states. The
problem remains that not all states are actually interested in legislating on their
own and/or are too small and too understaffed to organize a professional legislative
process. Legislative autonomy is mainly a project of the larger states.

9.2 The Federal Distribution and Exercise
of Lawmaking Power

Within the general framework of the German constitution, distribution of powers
between the federal, state, and local government levels is often described as a
system of “vertical separation of powers” (Konrad Hesse). Somewhat contrary to
this picture, the Grundgesetz strongly concentrated legislative powers at the federal
level where they have been widely used. Whereas in theory, legislative powers are
generally vested in the Léinder and the Bund must rely on a specific catalogue of
enumerated competences, in practice the Bund enjoys broad liberty as to the subject
of its legislation and the remaining areas of Lénder powers are quite narrow.

9.2.1 Areas of Law Subject to the Legislative Jurisdiction
of the Central Authority

The Grundgesetz expressly provides for two types of federal legislative compe-
tences: exclusive and concurrent. The Federal Constitutional Court (Bundesverfas-
sungsgericht; hereinafter “FCC”) has also recognized certain forms of unwritten — or
implied — powers.

9.2.1.1 Exclusive Powers

Exclusive powers are enumerated in Article 73 Grundgesetz (GG). Article 73 GG
lists 17 main areas of federal competence, including foreign affairs and defence,
citizenship in the Federation, the operation of federal railways, postal and telecom-
munication services, the legal relations of persons employed by the Federation,
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intellectual property and copyright, the prevention of international terrorism, laws
on weapons and explosives, and production and use of nuclear power for peaceful
means. It should be noted that some areas of legislative competences listed here —
for example, “currency, money, and coinage” and the “unity of the customs and
trading area” — have in fact been transferred to the European Union to a significant
degree.

Other areas of exclusive federal powers of legislation may be found throughout
the Grundgesetz. To a large extent, they are concerned with the internal organization
of the federal government. Examples for this kind of competence are (i) the
regulation of the election of the Bundestag and of electoral review (Art. 38 sec. 3,
Art. 41 sec. 3); (ii) the federal budget, borrowing of funds, and the assumption of
pledges, guarantees, and similar commitments (Art. 110 sec. 2, 112, 115 sec. 1);
and (iii) the organisation and jurisdiction of the FCC and the other federal courts,
as well as the status of their judges (Art. 93 sec. 3, 94 sec. 2, 95 sec. 3, 98 sec. 1,
96 sec. 2).

The foreign affairs and defence power of Article 73 Number 1 is supplemented by
provisions assigning to the Bund the general task to maintain relations with foreign
states (Art. 32 sec. 1), to conclude treaties (Art. 59), to determine a state of defence
in cases in which the federal territory is under attack by armed forces (Art. 115a
sec. 1) or to declare such a state of defence terminated and conclude peace (Art. 1151
sec. 2, 3), and to transfer sovereign rights to international organisations (Art. 24),
with special provisions governing the transfer of powers to the European Union
(Art. 23).

An important competence, finally, is located in Article 79 sec. 2 GG: It is the
power to amend the constitution itself. A majority of two thirds in the Bundestag and
in the Bundesrat is needed, which ensures that besides consent of the parliamentary
opposition (at least in “normal” political times), a broad majority of the Ldnder
is needed. However, the hurdle proved not to have been set too high, as the
Grundgesetz has been amended well over 50 times since 1949.

9.2.1.2 Concurrent Powers

Concurrent powers of the Federation are listed in Article 74 GG. They include:

* No. 1: The complete fields of civil law/private law, criminal law, civil and
criminal procedure including the court system, and regulation of the legal
professions;

¢ No. 7: Public welfare;

* No. 11: Economic affairs, namely mining, industry, supply of power, crafts,
trades, commerce, banking, stock exchanges, private insurance, with certain
exceptions;

* No. 12: Labor law, including the organizations of enterprises, occupational
safety and health, and employment agencies, as well as social security including
unemployment insurance;
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e No 19: Large areas of public health, namely measures against dangerous and
communicable human and animal diseases, admission to the medical professions,
regulation of pharmacies, drugs, medical and health products, narcotics, and
poisons;

e No. 20: The law on food products including animals used in their production,
the law on alcohol and tobacco, essential commodities and feedstuffs, as well as
protective measures in connection with the marketing of agricultural and forest
seeds and seedlings, the protection of plants against diseases and pests, as well
as the protection of animals;

e No. 22: Road traffic, motor transport, construction and maintenance of long
distance highways;

e No. 25: State liability;

* No. 27: Rights and duties regarding the status of civil servants, including judges,
of the Lénder.

With regard to a certain number of concurrent competences — for example,
the economic affairs power mentioned above — Article 72 sec. 2 states that the
Federation will have the right to legislate on matters falling within Article 72’s
scope if and to the extent that establishing equivalent living conditions throughout
the federal territory, or the maintenance of legal or economic unity, renders federal
regulation necessary for the national interest. Before 1994, this requirement had
been weaker, and the FCC had all but refused to enforce it, holding that assessment
of necessity was a prerogative of the federal political process. The constitutional
reform of 1994 then limited the exercise of central concurrent power in general by
a new necessity clause. After the reform, the Court felt compelled to apply the new
formula strictly and struck down several federal laws because of lack of necessity
for a federal rule. This led to today’s compromise: With regard to the concurrent
powers not mentioned in Article 72 sec. 2, the Bund is now at complete liberty as
to whether and to what extent the powers are used. Within the scope of Article 72
sec. 2, federal laws may provide that federal legislation that is no longer “necessary”
may be superseded by Léinder law (Art. 72 sec. 4).

As in the case of exclusive competences, it must be kept in mind that to a certain —
and growing — extent, concurrent powers of the Bund have been transferred to the
European Union. For example, the federal power to pass laws preventing the abuse
of economic power (Art. 74 sec. 1 no. 16) is currently relevant only to the extent to
which EU antitrust law (Art. 101, 102 of the Treaty on the Functioning of the EU
and secondary legislation) leaves room for member state legislation.

9.2.1.3 Unwritten Powers (Implied Powers)

Unwritten or implied powers acknowledged by the FCC and constitutional doctrine
are usually divided in three groups: “Natural” competences, “contextual” com-
petences and “annex competences”. “Natural” competences (Kompetenzen kraft
Natur der Sache) apply if it is evident that a matter can only be regulated
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by the central authority, e.g. the seat of the federal government or the federal
flag. “Contextual” and “annex” competences (Kompetenzen kraft Sachzusammen-
hang/Annexkompetenzen) encompass matters bearing a close relationship to matters
explicitly referred to in federal legislation. For example, court fees are viewed as
standing in a context with court procedure, and with regard to federal highways,
highway patrol is characterized as an annex matter.

9.2.1.4 Use of Federal Powers

The Bund has made extensive use of virtually all applicable sources of legislative
power. For example, the complete field of classical private law — contracts, torts,
property, family law and the law of successions — is covered by the (federal)
civil code (Biirgerliches Gesetzbuch); criminal law is governed by the (federal)
penal code (Strafgesetzbuch). The organization of civil, criminal, administrative,
tax, and social security courts is governed by the (federal) court organisation statute
(Gerichtsverfassungsgesetz), and there are also (federal) codifications of civil as
well as criminal procedure (code of civil procedure — Zivilprozessordnung; code
of criminal procedure — Strafprozessordnung). All these matters are covered by
Article 74 sec. 1 number 1, and they are not subject to the “necessity” clause of
Art. 72 sec. 2 described above. This may serve as an example of the extent of legal
unification that is obtained through federal legislation. Notably, the codifications
mentioned here were passed already under the constitution of 1871; however,
they have been widely amended under the Grundgesetz. “Introductory statutes”
(Einfiihrungsgesetze) passed with the civil code and the penal code regulate the
(small) extent to which Ldnder powers remain in these areas.

9.2.2 Areas of Law Remaining Within the Legislative
Jurisdiction of the Component States

Turning to the powers left to the Ldnder, it is helpful to start with a look at the
principles governing the relations of state and federal powers of legislation.

9.2.2.1 Constitutional Principles

Article 30 and Article 70 sec. 1 GG formulate as a general principle that all
residual powers not mentioned in the federal constitution are vested exclusively
in the component states. On matters within the exclusive legislative power of the
Federation, the Lédnder have power to legislate only when and to the extent that they
are expressly authorized to do so by federal law (Art. 71 GG). On matters within
the concurrent legislative power, the Linder have power to legislate so long as and
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to the extent that the Federation has not exercised its legislative power by enacting
a law (Art. 72 sec. 1). Therefore, use of the concurrent legislative power has an
effect of preemption. As a consequence, true conflicts of federal and Léinder law
arise rarely. If they do, federal law prevails according to the supremacy clause of
Article 31 GG.

An exception providing for a complicated scheme of interacting state and federal
powers is stated in Article 72 sec. 3, which was passed as an amendment only
in 2006. According to this provision, in certain fields like hunting, protection of
nature, and distribution of land the Ldnder may enact laws at variance with federal
legislation. Federal laws on these matters enter into force no earlier than 6 months
following their promulgation unless otherwise provided with the consent of the
Bundesrat. As for the relationship between federal law and law of the Ldinder,
the supremacy principle is not applied. Instead, the latest law enacted will take
precedence. This could create a certain ping-pong effect between the levels.

9.2.2.2 Powers of the Linder

There is no positive catalogue of legislative powers reserved to the Ldnder. Given
the great number of federal competences and the degree to which the Bund has
made use of them, not too many areas remain untouched areas of competence for
the Ldander. Nevertheless, there are several worth mentioning:

* Police law: Organisation, procedure and substantive powers of the police are still
to a large degree subject to Linder legislation. Federal police power is basically
limited to national and international cooperation in the field of major crimes
prevention and to national infrastructures like federal highways, airports, and
trains. Yet, where police are investigating crimes that have already taken place
(rather than working to prevent future dangers to the public), they are subject to
the federal code of criminal procedure, which also regulates the powers of public
prosecutors.

* Culture: School and university education, state and church relations. This field
used to be quite untouched by federal influence, and it is customary to talk of
Kulturhoheit (cultural sovereignty) of the Léinder.

* Procedure in and organization of the respective states themselves: The Ldnder
have each their own constitutions, and may freely regulate matters like election
of their state parliaments, their budget, their administrative organisation and
procedure including that of local governments, as long as Article 28 GG is
observed (see below Sects. 9.2.3 and 9.3.1.1). Nonetheless, some important areas
are partly subject to federal legislation, especially civil service (Art. 74 sec. 1
no. 27), state liability (Art. 74 sec. 1 no. 25), and public procurement (heavily
regulated by the EU and the federal act against restraints on competition).

In these fields, all Lander have passed extensive legislation.
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9.2.2.3 Coexistence of Central and Component State Regulation

Federal and Ldnder regulation coexist in fields in which federal power is legally
limited or has factually been limited to certain aspects of law, e.g. in the field of
public service law of the Lénder, or as far as “regulatory competition” is introduced
by Article 72 section 3 GG (see above).

Joint tasks (Gemeinschaftsaufgaben) are defined by Articles 91a and 91b GG as
matters of co-financing in the area of infrastructure and university planning. This
legal instrument, which adds to the powers of the Federation, has been severely
restricted by the constitutional reform of 2006.

9.2.3 Lawmaking Power of Municipalities

Municipalities are subject to Linder legislation. However, Article 28 section 1 GG
guarantees a right to self-administration. Therefore, the Léinder cannot strip local
governments from certain core competences. Most local government codes distin-
guish between original powers of local governments and state powers delegated to
municipalities; autonomy of municipalities is more limited with regard to the latter.
The most important case of municipal rule-making is probably the power to pass
zoning ordinances. Within the hierarchy of norms, these rules enjoy a lower rank
than Lénder legislation; they are a special form of administrative law-making.

9.3 The Means and Methods of Legal Unification

9.3.1 Legal Unification or Harmonization Through
the Exercise of Central Power

By and large, legal unification has been accomplished through federal legislation
and its interpretation by federal and state courts to such a high degree that other
centrally controlled means, such as centrally managed coordination or information
exchange among the component states, do not play a role.

9.3.1.1 Directly Applicable Constitutional Norms

The basic human rights conferred on citizens by the Grundgesetz (Arts. 1 to 19) are
directly applicable with regard to every act of government in Germany, be it federal
or state (Art. 1 section 3 GG). This has led to a certain degree of unification in many
fields in which the states have legislative powers, as these areas encompass several
basic rights: Article 5 section 3, guaranteeing the freedom of academic teaching
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and research, corresponds to the Ldnder powers regarding university education;
Article 6, guaranteeing parental freedom of education, and Article 7, providing for
the government’s general responsibility for schooling, bear relevance for matters
of primary and high school education. Another example from the school sector in
recent times is the influence of Article 4 section 1 — freedom of religion — on Ldnder
regulation of teachers and students wearing headscarves for religious reasons. The
FCC and the Federal Court of Administrative Law have, in several landmark cases
during recent years, ruled on limits of the Ldnder’s discretion to ban especially
wearing of headscarves by teachers.

Another source of unification is Article 28 GG. According to section 1 of the
Article, the constitutional order of the Ldnder must conform to the principles of
republican, democratic, and social government, as well as to the rule of law as it
is shaped by the Grundgesetz. In each of the Ldnder, counties, and municipalities,
the people must be represented by a body chosen in general, direct, free, equal, and
secret elections. Section 2, guaranteeing autonomy for municipalities, has already
been discussed (Sect. 9.2.3).

9.3.1.2 Federal Legislation

As already described (Sect. 9.2.1.4), federal legislation has unified many important
areas of law in Germany. It might be added that the unifying effect of federal law is
further strengthened by the federal cabinet’s power to pass administrative guidelines
for the execution of federal statutes by the Lander (Art. 84 sec. 2, 85 sec. 2 GG).

Federal statutes mandating state legislation exist today mainly in the form of
parliamentary acts by the Bundestag empowering the Ldnder administrations to
issue regulations (Rechtsverordnungen). The power to issue regulations must always
be limited by parliamentary statute under the Grundgesetz (Art. 80 section 1 GG).
Rahmengesetze, federal laws defining a legal framework within which the Ldinder
could regulate details by their own legislative means, were abolished in the course
of constitutional reform in 2006; Article 72 section 3 (see above Sect. 9.2.2.1) was
inserted as a replacement.

Federal instruments inducing states to regulate by conditioning the allocation of
central money on compliance with central standards or indirectly forcing states to
regulate by threatening to take over the field in case of state inaction or state action
that does not conform to centrally specified standards are currently not known; due
to the prominent role of directly applicable federal legislation there is hardly any
need for such means.

9.3.1.3 Judicial Creation of Uniform Norms by Federal Courts

The influence of the judiciary will be discussed below after an overview on the
judicial system in Germany (Sect. 9.4.1).
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9.3.1.4 Legal Unification Through Formal or Informal Voluntary
Coordination Among the Component States

In many areas, there is close cooperation of the Lénder in matters of legislation.
This is mainly a domain of the executive branch. There are committees on all levels
from the prime ministers to much more inferior sub-heads of divisions of special
ministries. Some co-ordination structures like the conference of ministers of culture
even have administrative staff of their own.

Legislative bodies come into play as soon as formal treaties between the Ldnder
are involved. For example, this is the case in the field of radio and TV, and also
with regard to university admission: The Ldnder, running public universities in
Germany, have installed a central (but not federal) agency handling admissions for
subjects like medicine in which demand regularly exceeds capacities. This example
illustrates at the same time the unifying influence of the basic rights as interpreted
by the FCC: The central admissions agency was founded in the first place because
the FCC required the states to handle admissions efficiently in order to comply with
the constitutional freedom to choose a profession guaranteed by Article 12 GG.

Model Codes have played a certain role in the legislation of the Ldnder,
especially in the 1970s, e.g., with regard to municipal law and police law. In the
field of administrative agency procedure, the federal statute that regulates federal
agency procedure serves as model code. Virtually all Léinder have passed statutes
basically identical to the federal model. Administrative court procedure, on the other
hand, is regulated uniformly by the federal code of administrative courts procedure —
Verwaltungsgerichtsordnung — under the “procedure” clause of Article 74 section 1
Number 1 (see above Sect. 9.2.1.4).

The role of component state judiciaries is discussed separately (Sect. 9.4.1).

9.3.2 Legal Unification Accomplished by Non-state Actors

As an example of non-state actors accomplishing legal unification to a certain
degree, the German Standards Institute (Deutsches Institut fiir Normung — DIN)
may be mentioned. It is a private organisation in the field of — mostly technical —
standardisation and may be compared with the ISO on the international level.
The DIN, for example, plays an important role with regard to certain fields of
contract law and public procurement law. Traditionally, the DIN has issued so-called
“Verdingungsordnungen” consisting of model terms for construction and services
contracts and for tender procedures preceding the conclusion of these contracts. The
Bund and the Lénder used to prescribe application of these model terms by public
authorities through executive orders. These executive orders were usually regarded
as binding authorities and used only internally. Thus, (potential) contractors could
enforce the model terms only insofar as they were formally integrated into a
contract. As contractual terms, however, they were subject to interpretation not only
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by trial and state courts, but also by the federal courts, as the federal courts are
authorized to interpret contractual terms as soon as they are standardly used in an
area overlapping the jurisdictions of the state courts of appeal.

The procurement rules were hardly enforceable at all. Even there, however,
an indirect unifying effect resulted from the civil case law on pre-contractual
liability, which could in certain cases arise from a breach of the DIN model terms.
Meanwhile, the model terms of procurement have been transferred into statutory law
for procurement projects exceeding the thresholds of the EU directives on public
procurement.

In the field of commercial law, commercial custom is recognized as a source
of law by section 346 of the federal commercial code (Handelsgesetzbuch). Via this
clause, model regulations like the INCOTERMS may be used by the courts to define
contractual obligations if an individual contract does not regulate certain questions.

9.3.3 The Role of Legal Education and Training
in the Unification of Law

Legal education in Germany consists of two phases, a phase of university education
(about 4 years) and a phase of practical training (2 years). A state examination
organised (mainly) by state ministries of justice takes place after each phase. Law
schools draw students from throughout the federal system. Legal education focuses
mostly on federal law with the exception of administrative law, which covers police
law and municipal law. In general, mobility of graduates is high, starting with the
possibility to switch to another state for practical training after the first state exam.
After the second state exam, graduates tend to set up their practice or take jobs
anywhere in the Federation. Testing for bar admission is state-wide; however, the
actual admission to the bar is for the entire federal system except when applying for
the bar of the Bundesgerichtshof (federal Supreme Court) in civil matters.

9.3.4 External Factors Influencing Legal Unification

As repeatedly mentioned before, European law is an important external factor
in unifying the legal order in Germany. The EU has legislative powers in many
fields subject to Ldnder jurisdiction and may regulate matters either directly
(via regulations) or indirectly via directives which the Ldnder then have to
implement. Currently, for example, the Ldnder have long realised the influence
exerted upon their sphere of competence from Brussels and are actively involved
in the European legislative process through the Committee of the Regions. They
also have own representations in Brussels. A staged system of Ldnder participation
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in the decision-making process of the European Union depending on the grade of
involvement of state interests is prescribed by Article 23 GG.

To a lesser degree, the European Convention of Human Rights and the case law
of the European Court of Human Rights may lead to unified rules in certain fields.
Decisions of the Court are not directly applicable in Germany, but according to the
FCC, they have to be taken into account to a degree that for practical purposes comes
close to direct applicability after all.

International voluntary coordination has been an increasing factor since the
1990s, especially in the field of education through the Organisation for Economic
Co-operation and Development OECD. The Ldnder participate in the PISA studies,
a comparative study between member states on the state of school education with
the conference of ministers of culture playing a central role. The PISA results have
been subject to an intense public discussion, and may have increased competitive
elements in German federalism, as the Ldnder aim at good results especially for
their own educational systems. Another example is the Bologna process aiming to
unify academic credit systems and grades and to foster Europe-wide mobility of
students. It has been implemented to a large degree by the Ldnder. Nevertheless,
critical voices are still to be heard, especially in the field of legal education which
so far has remained quite untouched by the Bologna process (see also above).

9.4 Institutional and Social Background

9.4.1 The Judicial Branch

9.4.1.1 Overview

State and federal courts form parts of an integrated judicial system in Germany.
The judiciary as a whole is heavily regulated by federal law. It is divided into
five branches: There are ordinary courts (with civil and criminal sections), labor
courts, administrative courts, tax courts, and social security courts. In each of these
branches (with the exception of tax courts), there are trial courts and appellate courts
on state level and a supreme appellate court at the federal level. Appeals to the
federal courts are in general limited to cases of a certain importance. At the trial
courts, suits are in most cases decided by mixed panels of one to three professional
judges and two lay judges. In civil matters, no lay judges are involved. The courts
of appeal and the federal courts in labor and social security matters also have lay
judges drawn from competing social groups (such as employers and employees as
lay judges in labor courts).

There is in general no formal principle of stare decisis; theoretically, a court
may disregard all kinds of precedents as long as it is convinced that its own
interpretation of the law is correct. However, in practice, courts are taking case law
from courts throughout the Federation into account. The chance that a judgment
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may be appealed, however, will often lead to special attention being paid to the case
law of the courts that would decide on an appeal.

Limited stare decisis is provided for by federal law with regard to the state courts
of appeal and the federal courts. If one of these courts intends to decide a question
of federal law in a way differing from existing decisions of courts at the same level,
it has to refer the question to the court of next higher instance. In the case of the
federal courts, this means that the question will have to be decided by a joint senate
of the five federal supreme courts.

9.4.1.2 Judicial Creation of Uniform Norms

As precedents are not formally binding under German law, with the sole exception
of certain decisions by the FCC (sec. 31 of the FCC statute), courts cannot in a
technical sense create norms. However, decisions by the higher courts — especially
the federal supreme courts — will usually be followed. Rechtsfortbildung, i. e. the
development of the law, is named explicitly as a task for the federal courts in
several federal statutes. The influence of courts upon the law as it is applied is
traditionally strong, especially in the field of civil law. For decades, rules of pre-
contractual liability (culpa in contrahendo) have been applied by the civil courts
according to landmark decisions going back to around 1900, although there were no
statutory norms providing for such liability to be found within the civil code. State
liability is another interesting case: Although some basic provisions exist (partly in
the civil code and partly in the Grundgesetz), important legal doctrines have been
developed entirely by the (federal) judiciary. Interestingly enough, an attempt of the
Bund to pass a statute on state liability failed in 1982; the statute was declared
void by the FCC for lack of federal competence. In 1994, a federal legislative
competence for state liability was inserted into the Grundgesetz, but so far it has
not been used.

Thus, the federal courts’ “case law” does have a strong unifying effect. Techni-
cally, however, what the federal courts do is interpretation of federal statutory law.
As a rule, they are not entitled to interpret state law. Certain exceptions apply in
the field of administrative law to the extent it is textually identical with federal law;
also, the Ldnder may delegate the power to decide appeals on questions of state law
to the federal courts (Art. 99 GG). But for the most part, there is no court at the
central level with power authoritatively to interpret component state law.

When looking at the role of the Lénder judiciaries, one must keep in mind that the
law that most state courts enforce most of the time is federal law. This is especially
true with regard to civil and criminal courts. Only administrative courts have to deal
with state law to a significant degree. As far as interpretation of federal law goes,
courts will usually take into account decisions of courts throughout the republic,
regardless of the Land they belong to. The same is probably true with regard to state
law to the extent that the Léinder norms concerned are similar.

LT3
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9.4.1.3 Constitutional Courts

Constitutional courts play a special role within the judiciary. Citizens may invoke the
FCC’s jurisdiction, for example, only after the ordinary course of remedies against
an act of government has been exhausted. The Court may then decide only questions
of federal constitutional law, while state constitutional courts may review decisions
of state courts and agencies with regard to state constitutional law. The Grundgesetz
allows a Land to delegate jurisdiction over state constitutional matters to the FCC
(Art. 99 GG). Until a few years ago, the Land of Schleswig-Holstein had made use
of this possibility. Nowadays, constitutional courts exist in all states; their practical
impact, however, should not be overestimated.

The FCC is explicitly appointed to resolve conflicts between the Federation
and the Ldnder (Bund-Ldnder-Streit), or among the Lénder in the case of alleged
breaches of constitutional obligations (Art. 93 section 1 no. 3, 4). The FCC also
has competence to decide upon the compatibility of state law with federal law or
the constitution, as well as the compatibility of federal law with the constitution
(see explicitly Article 93 section 1 number 2 GG; this power can become relevant
in other kinds of procedures as well). The latter competence includes the power to
police whether federal legislation has exceeded the lawmaking power allocated to
the federal government. A “compatibility” decision of the FCC can be requested
by state governments, by one third of the Bundestag, or by the federal government.
There is also a special procedure of federal character affecting the compatibility of
federal statutes with Article 72 section 2 GG. Municipalities have the possibility of
lodging a constitutional complaint alleging that their guaranteed autonomy rights
under Article 28 GG have been infringed by the legislature (Art. 93 section 1 no.
4b GG). In the past, the FCC has repeatedly struck down federal statutes as well as
Ldnder statutes for lack of competence.

9.4.2 Relations Between the Central and Component
States Governments

9.4.2.1 Power of the Central Government to Force Component
States to Legislate

While one can argue that the legislative “framework” power formerly stated in
Article 75 included the Federation’s power to make the Ldnder pass legislation,
no such power is to be found in current constitutional law after the repeal of that
Article. It is not clear how the FCC would react if the Bund tried to “commandeer”
legislation by the states. This has not been attempted in practice.

Therefore, the question whether the Bund could enforce such obligations is
largely theoretical as well. Procedurally, the Bund could file a Bund-Ldnder-Streit
at the FCC. Reasons for such a lawsuit could arise in the context of implementation
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of EU directives. The Bund might be interested in forcing a Land to implement a
directive on matters within the Ldnder competences, since the Commission could
sue Germany — that is, the Federation — for breach of the EU Treaty due to a lack
of correct implementation (Art. 258 TFEU). In the case of a verdict for penalty
payments against Germany (Art. 260 sec.2 subsec. 2 TFEU), the Bund could also
try to sue for damages against the Land or the Ldnder responsible for the delayed
implementation. However, there have not been any such suits so far.

9.4.2.2 Execution of Federal Law

The basic rule of the Grundgesetz is that the Ldnder execute federal laws in
their own right (Art. 83 GG). “In their own right” means, first, that there is no
direct hierarchical control exerted by the federal government. While the Federal
Government may, with the consent of the Bundesrat, issue general administrative
rules (Art. 84 sec. 2) and exercise oversight to ensure that the Ldnder execute federal
laws properly (Art. 84 sec. 3), it cannot order the Land to act in a certain way. Its
only method of enforcement is to ask the Bundesrat for a determination whether
that Land has violated the law, and if the Bundesrat refuses, to file a suit with the
FCC (Art. 84 sec. 4).

Second, administration in the Lénder’s “own right” allows the Lénder to estab-
lish the requisite authorities and regulate their administrative procedures themselves.
If federal laws provide otherwise, the Ldnder may enact deviating regulations
(see Art. 84 sec. 1 for further details).

In certain — rare — cases, the Ldander execute federal laws not in their own right,
but on federal commission (Art. 85); this is the case, for example, in the field of
production and utilization of nuclear energy (Art. 87c). Most important, this means
that the Land authorities have to follow instructions from the competent highest
federal authorities (Art. 85 sec. 3).

Third and finally, in some areas federal law is executed by federal agencies. Arti-
cle 87 states that foreign service, federal financial administration, and administration
of federal waterways and shipping shall be conducted by federal administrative
authorities with their own administrative substructures, and that a federal law may
establish Federal Police authorities. There is also a federal defence administration
(Art. 87b). Another example of federal administration is the federal bank, whose
competences have — in accordance with Article 88 GG — been transferred to the
European Central Bank to a significant degree.

Financial administration is, as an exceptional case, to a certain degree “mixed”.
Most taxes are administered by the financial authorities of the Lander; federal tax
authorities administer customs duties and some other taxes. The organization of the
Liinder authorities and the uniform training of their civil servants may be regulated
by a federal law requiring the consent of the Bundesrat. Inasmuch as intermediate
authorities have been established, their heads are appointed in agreement with
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the Federal Government (Art. 108 sec. 2). The Federation, on the other hand,
has to consult Land governments when appointing heads of federal intermediate
authorities (Art. 108 sec. 1). A federal law requiring the consent of the Bundesrat
may provide for collaboration between federal and Land revenue authorities in
certain matters of tax administration (Art. 108 sec. 4).

In general, however, “mixed” administration is not tolerated by the Grundgesetz.
In 2003, the Federation passed a law establishing “mixed” agencies in the field
of social security. The idea was that the federal employment agency and the
municipalities should form joint ventures in order to provide a “one-stop system”
for welfare benefits for the unemployed. After some municipalities and counties had
sued against the reform, the FCC struck down the provisions about the joint ventures
in December 2007, arguing that because such a form of mixed administration was
not provided for in the Grundgesetz, it infringed the guarantee of local autonomy in
Article 28 sec. 2 GG. The Court set a deadline for the federal legislature to reform
the law by December 2010. This resulted in a new Art. 91e GG being inserted into
the constitution, providing for cooperation of federal and state/municipal authorities
in respect of basic support for persons seeking employment.

9.4.2.3 Representation of Component States at the Central Level,
and Their Role in the Central Legislative Process

The Ldnder participate in the legislation and administration of the Federation and
in matters concerning the European Union through the Bundesrat (Art. 50). The
Bundesrat consists of members of the Land governments appointed (and recallable)
by these governments (see Art. 51). A Land’s number of votes depends on its
population and ranges from three to six. Depending on the subject matter of a bill
adopted by the Bundestag, the Bundesrat either has to consent to it or only has
the possibility to object. While the Bundestag may overrule an objection by the
Bundesrat, there is no comparable possibility when consent of the Bundesrat is
necessary. A Joint Committee made up of members of both the Bundestag and the
Bundesrat will attempt to find solutions in cases of differences between the two
chambers of parliament (Art. 53a GG). Reduction of the number of cases in which
consent of the Bundesrat is needed was a main purpose of the constitutional reform
2006, because the permanent need for consent among the Léinder governments made
it very difficult for the parliamentary majority at the Bundestag to pass laws on
controversial subjects. Since the late 1970s, the political majority in the Bundestag
has often differed from the majority in the Bundesrat. This made it necessary in
many cases to organise all-party coalitions in order to pass legislation.

According to Article 76 sec. 1 GG, the Bundesrat (i.e. its majority) may introduce
bills in the House of Representatives (Bundestag). The Bundesrat is entitled to state
its position on bills of the Government before they are submitted to the Bundestag.
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9.4.3 Taxation and Revenue Sharing

9.4.3.1 The Power to Tax

Article 105 sec. 1 of the Basic Law empowers the Federation to legislate on customs
duties and fiscal monopolies and allocates to the Federation the concurrent power
to legislate on all other taxes the revenue from which accrues to it wholly or in
part or where the conditions provided for in Article 72 sec. 2 apply. The Federation
has partly transferred its competences to Brussels — customs duties are regulated
as well as collected by the EU — and has exhausted its concurrent powers. For
practical purposes, the component states’ legislative powers are limited to the ones
explicitly named in Article 105 sec. 2a, i.e. the power to legislate on local excise
taxes (which, however, has mostly been delegated to the municipalities) and, since
2006, the power to set the rate for the tax on real estate sales.

Identical taxes are prohibited. Taxes are identical when the facts justifying the
taxation coincide and the same source of economical capability is charged. This is
especially the case when the object and criteria of taxation coincide. This prohibition
is explicitly mentioned in Article 105 Ila to restrict the exclusive power of the
Lénder.

9.4.3.2 General Constitutional and Legislative Rules on Revenue Sharing

A highly complicated system governs revenue sharing in Germany.

In a first step, Article 106 GG distributes the yield of different taxes between
the Federation, the Ldnder, and the municipalities (“primary vertical financial
balancing”). While the yield of certain taxes is given exclusively to either the
Federation or the Ldnder (Art. 106 sec. 1, 2), the most lucrative tax revenues accrue
to the Lénder and the Federation jointly: Article 106 sec. 3 names the income taxes,
corporation taxes and turnover taxes. The revenues of income taxes and corporation
taxes accrue to the Federation and the component states in equal shares. The sharing
of the revenue of the turnover taxes is determined by federal statute (requiring the
consent of the Bundesrat) following certain constitutional principles.

In a second step, tax yields accruing to the Lénder are attributed to the single
states by Article 107 (“primary horizontal financial balancing”). In a third step,
Article 107 provides for the so-called secondary horizontal financial balancing
process: In order to ensure a reasonable equalization of the disparate financial
capacities of the Ldnder, with due regard for the financial capacities and needs of
municipalities, the Federation is required to pass a law governing claims of “poorer”
Ldnder against “richer” ones for equalization payments, as well as the criteria for
determining the amounts of such payments. Finally, as a fourth step, financially
weak Linder may receive — and in extreme cases be entitled to — supplementary
allocation of funds from the Federation (“secondary vertical financial balancing”).
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The whole process does not aim at total equality of financial resources but at
a compensation for structural disadvantages of certain states. As one can easily
imagine, it leads to a lot of disputes between the Federation and the Ldnder, and
also (or even more) between “rich” and “poor” states.

9.4.4 The Bureaucracy

The Federation and the Ldnder each have their own civil service. So far, the
cultures and legal frameworks are very similar for several reasons. First, Article
33 section 5 states that the law governing the public service shall be regulated
and developed “with due regard to the traditional principles of the professional
civil service”. These principles, including life-long employment, due financial
compensation, and eligibility of any citizen for public office according to his or
her aptitude, qualifications and professional achievements (Art. 33 section 2), are
strictly enforced by the FCC; they are binding on the Federation and the Léinder as
well. Second, until 2006, the Federation had a “framework” legislative competence
for matters of the civil service, leaving very limited freedom for regulation by the
Liinder. But since the reform of 2006, the states have the power to define careers and
salary of their civil service as they like. This will probably lead to greater differences
between the states in the future.

Lateral mobility between civil services of different states is theoretically possible
but — apart from the case of university professors — difficult and rare in practice.
Mobility from state civil services to federal civil services is much higher. Many
holders of federal offices have started their careers within the civil services of the
states. This is especially true with respect to federal judges and prosecutors; virtually
all of them (with the FCC being an exception) are drawn from state judiciaries.

9.4.5 Social Factors

Racial, ethnic, religious, linguistic or other social cleavages within the Federal
Republic of Germany should not be overestimated. However, some aspects may
be highlighted.

There is probably still a certain cultural cleavage between traditionally Protestant
regions — e.g., the very north of Germany or Wiirttemberg (a region in the southwest
of Germany around Stuttgart) — and Catholic areas such as the Rhineland (Bonn,
Cologne, and their surroundings) or Bavaria.

Then, due to obvious historical reasons, differences exist between the “old”
Liinder in the west and the eastern Ldnder forming the GDR before 1990. There
is still a considerable amount of special federal legal regulations directed at the
situation of the “new” states, e.g. special taxation rules. However, different states
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perform differently beyond these group identities. To give but one example, former
East German states are to be found among the groups of most and least indebted
states in the Federation as well.

Since the 1980s there has been a social asymmetry between southern states
(Bavaria, Baden-Wiirttemberg, Saxonia, Thuringia) and northern states in which
the south performs better in many regards and is socially and politically more
conservative than the north. The most important legal effect is the distribution of
taxes and its consequences for the financial balancing process mentioned above.
In historical perspective, natural resources have played a certain role in this context:
Nordrhein-Westfalen, for example, was a financially strong state as long as its
coal deposits were an important economic factor. Today, coal mining in Germany
is economically possible only with large sums of state subsidies, and Nordrhein-
Westfalen has become one of the receiving states in the financial balancing process.

Distinct ethnic groups play a role on a state level rather than on a federal level.
In Schleswig-Holstein there is a Danish minority with special provisions guarantee-
ing their representation in Parliament. Parts of the population of Brandenburg and
Sachsen belong to the Slavic people of the Sorben; they enjoy certain privileges
such as speaking their language in court.

9.5 Conclusion

In Germany, the central instrument for unification of the legal order has always been
the federal power to regulate matters directly. This starts with the great codifications
of German private, commercial, and penal law under the constitutional monarchy in
the nineteenth century. On the whole, this has led to a highly uniform legal order
within Germany. Legislative powers of the states remain mostly in the realm of
administrative and somewhat technical law. Most matters subject to intense public
discussion, such as penal law, family law, or labor law, are federalized. In this
situation, other ways and means of legal harmonisation are rarely used.

German federalism can be characterized as an “executive federalism”
(Bockenforde), meaning that the political meaning of federalism lies in the power
of the states to implement federal laws and in the political influences of the Lander
executives on the federal level, above all through the Bundesrat.



Chapter 10

India: From Political Federalism
and Fiscal Centralization to Greater
Subnational Autonomy

Sunita Parikh

10.1 Overview

The historical foundations of Indian federalism derive from a disparate range of
factors. First, during British colonial rule, control was divided between direct rule
of British provinces and indirect rule of Indian Princely States. The British provinces
retained considerable political and economic autonomy, and although the Princely
States were in practice subject to British authority, they were politically quite
diverse. The creation of Pakistan and the departure of the Muslim League from
Indian politics removed the most powerful voice for a weak central government and
autonomous sub-national units, and the dominant Indian National Congress strongly
preferred a centralized institutional structure. But the integration of the Princely
States into independent India, the legacy of provincial discretion, and the adoption
of the framework of the Government of India Act of 1935 all contributed to the
development of constitutional provisions for a federal system.

Within the federal framework, however, there were historical precedents and
institutional mechanisms that provided opportunities for centralizing power in the
national government, especially in the judicial and legislative arenas. Despite the
lack of an indigenous apex court until 1937 — appeals from the provincial High
Courts were heard by the Privy Council in London — the judiciary had been
integrated for nearly a century. After the establishment of India as a Crown Colony
of the British Empire in 1858, the East India Company courts and the British
Crown courts were unified into a single hierarchy in each British province. The
Government of India Act introduced an apex court, the Federal Court of India,
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to hear disputes among provinces and the Princely States, and the new Constitution
of India essentially transformed this court into the Supreme Court of India, retaining
its justices, its conditions of judicial appointment, and its jurisdictions.

Just as unification of the judiciary was achieved by wholesale adoption of the
colonial judicial structure, the harmonization of Indian law has been aided by the
continuation of British common law and the Penal and Civil Codes introduced in
the nineteenth and early twentieth centuries, as well as by the constitutional primacy
of national legislation. Yet, an important exception to this centralization of judicial
and legislative authority can be found in policies that recognize ethnic diversity. For
example, although most religious communities are subject to secular common law,
Indian Muslims are still governed by Islamic Law (sharia) in areas of personal law.
In addition, several Indian states have established their own policies for low-caste
groups known as Other Backward Classes (OBCs), and these policies can diverge
widely because they reflect historical and contextual characteristics. Nevertheless,
despite the religious, linguistic, and economic diversity that characterizes Indian
society, the overall tenor of Indian law and legislation reflects a centralized
authority that allows sub-national units autonomy in a highly circumscribed set of
policy areas.

10.2 The Federal Distribution and Exercise
of Lawmaking Power

The general framework of the constitution recognizes a division of power among the
national, state, and municipal levels. For the first four decades after independence
was achieved, the vast majority of power was allocated between the center and
the state governments, with municipalities having restricted areas of influence. The
1992 passage of the 73rd Amendment to the Constitution empowered municipal
governments, known as panchayats, with great powers to raise revenue, pursue
social justice policies, and direct economic development.

Articles 245 and 246 of the Constitution stipulate the distribution of legislative
powers between the central government and the states. These powers are enumerated
in Lists 1, 2 and 3 of the 7th Schedule of the Constitution.

List 1 specifies those matters over which the Union Parliament has full and
exclusive power to legislate. It comprises 99 items, including defense, military
forces, defense industries, international affairs, major ports, communication (posts,
telegraphs, and broadcasting), interstate commerce, regulation of trading corpora-
tions and multi-state companies, insurance, trademarks and patents, acquisition of
property, industries “in the public interest,” mines and oilfields, interstate rivers,
higher education standards, major monuments and archaeological sites, union
and state elections, taxes on non-agricultural income, customs and excise taxes,
corporate taxes, and estate taxes.
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The most important and most frequently used sources of central power are trade
and commerce, taxes, acquisition of property, defense, Article 356 (President’s
Rule), preventive detention, Scheduled Caste/Schedule Tribe affairs, patents, trade-
mark and copyright, mining and oil, customs and excise, income tax.

List 2 of the 7th Schedule enumerates 61 items that are within the states’
exclusive powers to legislate. They include maintenance of public order, police,
judicial administration below the High Court level, prisons, public health and
sanitation, regulation of alcohol production, sales, and consumption, land reform,
water, intrastate trade and commerce, universities, betting and gambling, agricul-
tural income taxes, property taxes, octroi, sales taxes, and luxury taxes. The most
important areas of exclusive component state regulation are the areas of public order,
police, sales and octroi taxes, land reform, agricultural regulation, administration of
justice, and universities.

List 3 of the 7th Schedule enumerates 52 items over which the central and
state governments have concurrent powers. They include criminal law, preventive
detention at the state level, marriage and other personal law, bankruptcy, revenue and
special courts, civil procedure, regulation and maintenance of forests, trade union
and industrial disputes, charitable institutions, workplace regulation, education, and
contracts. The exercise of central concurrent power does not prevent the states from
exercising their concurrent power. Nevertheless, with a very limited exception, state
laws must be in harmony with central legislation. Article 248 stipulates that residual
power resides with the Union Parliament.

Article 254(1) states that with regard to List 3, where the Union and State
Legislatures have concurrent powers, if a State law relating to a concurrent subject
is “repugnant” to a Union Law relating to the same subject, then, whether the Union
law is prior or later in time, the Union law will prevail and the State law shall, to the
extent of such repugnancy, be void. The one exception to this doctrine can be found
when the President of India has assented to the state law: the State Act will prevail
in the state and overrule the provisions of the Central Act in the applicability to that
State only.

The Doctrine of Severability further stipulates that if a portion of a statute is
found to be invalid, the remainder of that statute may be retained as long as it is
independent of the invalid portion. If the statute can no longer be implemented
without recourse to the invalid portion, then the entire statute becomes invalid.

There are three levels of municipal government in India: panchayats at the village
level, municipal councils for small towns, and municipal corporations for cities.
The increased powers accorded them since the implementation of the 73rd and
74th Amendments have led to greater local responsibilities for the development and
implementation of economic policies, as well as more local governance over health
and education. While the bulk of revenue is still raised by the center and the states,
the local units have acquired greater discretion over spending.
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10.3 The Means and Methods of Legal Unification

10.3.1 Legal Unification Through the Exercise of Central
Power (Top Down) via Directly Applicable
Constitutional Norms

The Constitution of India is the only constitutional document; there are no state-
level constitutions, and citizenship inheres only at the national level rather than
coexisting at the state and national levels. The allocation of residual power to
the center, the greater allocation of exclusive powers of legislation to the center,
and the doctrines of repugnancy and severability all serve to harmonize legislation
and statutes according to the preferences of the central government. Articles 249
and 250 specify the conditions under which the Union Parliament is empowered
to pass legislation that is ordinarily allocated exclusively to the states in List 2
of the 7th Schedule. Responsibilities for the protection and implementation of the
Fundamental Rights and Directive Principles of State Policy, enumerated in Parts
I, II, and IV of the Constitution (Articles 12 through 51) lie with the central
government, as does the ultimate responsibility for the protection of minority
groups.

While the states and the center have concurrent powers over criminal and civil
procedure, the Codes of Civil and Criminal Procedure, the Indian Penal Code, and
other administrative and legal statutes derived from the colonial Anglo-Indian codes
are all promulgated and revised at the central government level.

The Supreme Court’s appellate jurisdiction requires it to consider and reconcile
contradictory decisions that are issued by the High Courts, which are the equivalent
of State Supreme Courts. In India’s integrated judicial system, there is no appellate
judiciary separate from the High Courts.

10.3.2 Unification Through Formal or Informal Voluntary
Coordination Among the Component States
(Bottom Up)

There are no formal mechanisms for coordination among the states. High Court
justices of a component state will regularly refer to the decisions of their coun-
terparts in their opinions; the decisions of the older and more prestigious High
Courts, e.g. Bombay, Calcutta, Madras and Allahabad, will frequently appear as
influences on decisions in other courts In addition, there are informal and formal
personnel appointments that increase coordination. Registrars and Secretaries of the
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High and Supreme Courts are regularly appointed as justices to High Courts, and
Supreme Court justices frequently join High Court benches during the Supreme
Court’s recess periods.

10.3.3 Unification Through Non-state Actors

By far the most important non-state institution contributing to legal unification is
the Law Commission. The Law Commission of India was established in 1955 and
given responsibility to recommend revisions of laws inherited from the colonial
period. Since that Commission concluded its 3-year term in 1958, 16 Commissions
have succeeded it, issuing over 200 reports with recommendations for revisions that
include harmonization and unification of existing laws. The Commission considers,
among other issues, disparities among High Court decisions: for example, Report
#136 examined “Conflicts in High Court Decisions on Central Laws — How to
foreclose and how to resolve.”

In addition to the Law Commission, there is also the Indian Law Institute, which
is a quasi-independent research and training institute with university-level status.
It trains LLM and PhD students, holds workshops and seminars, and publishes a
law journal.

10.3.4 The Role of Legal Education and Training
in Unification

Legal training in India contributes to the unification of law. There are two forms
of legal training in higher education, the traditional 3-year law curriculum and the
more recently established specialized law institutes. The curricula of both types
of institutions are regulated and supervised by the Bar Council of India. Legal
education focuses almost exclusively on system-wide law.

As with other institutions of higher education, law colleges tend to attract
students from the states in which they are located. The specialized law universities
draw students from throughout the federal system.

The Bar Council of India supervises and regulates admission to the bar, which
is system-wide. Once an applicant has finished the legal training requirements
and successfully passed the Bar Council examination, he is eligible to practice
throughout India. Practically speaking, the vast majority of advocates practice in
their home states and localities.

The Indian Law Institute and the specialized universities have taken a leading role
in providing LLM and PhD training which are more closely comparable to North
American law schools. Supreme Court Justices usually select their clerks from the
specialized law universities. Justices of High Courts may sit as Acting or Additional
Justices on other state High Courts (Article 224A).
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10.3.5 External Influences on Unification

Indian Courts are frequently aware of and sensitive to international legal obligations
when issuing rulings, but the overall impact is difficult to quantify. Indian legal
professionals regularly participate in international projects, through the UN agencies
and other organizations.

10.4 Institutional and Social Background

10.4.1 The Judicial Branch

The Constitution of India grants the Supreme Court original and appellate jurisdic-
tion in reviewing the constitutionality of legislation, as well as disputes between the
Union Government and the states or between states. It is the final appellate court
for all cases arising from the states. There are subordinate courts at the state level,
and each state has a High Court, which has both original and appellate jurisdiction.
There are no central trial courts apart from the Supreme Court, which has original
jurisdiction over a number of issues and functions as a trial court.

The Supreme Court currently comprises 31 justices including the Chief Justice.
The Court is divided into benches of two, three, or four justices to hear ordinary
cases and five or more justices to hear cases with constitutional ramifications. If the
Court reconsiders a case that was previously decided by a constitution bench, the
new bench must be larger than the previous one. Thus, the Court sat in an en banc
panel of 13 justices to decide the Keshavananda Bharati v. State of Kerala (1973)
case, which reconsidered the decision in Golak Nath and others v. State of Punjab
(1967), which had been decided by a previous en banc panel of 11).

Below the High Court level, state governments convene District Courts at the
level of the administrative districts, and subordinate courts for civil and criminal
jurisdiction. There are also special courts established by statute that hear cases
related to the specific subjects, e.g. the Anti-Hijacking Act (1982), The Immoral
Traffic (Prevention) Act (1987), the Narcotic Drugs and Psychotropic Substances
(Amendment) Act (1988), the Prevention and Corruption Act (1988), and the
Terrorist Affected Areas (Special Courts) Act (1984). Finally, the recognition of
Muslim personal law, or sharia, has led to the establishment of sharia personal law
courts.

The large backlog of cases that has accumulated at every level of the judiciary has
led to the establishment of Fast Track courts and Lok Adalats. The latter courts are
designed as an alternative dispute resolution mechanism and are intended to reach
compromises rather than adjudicate between adversarial positions. There are also
dispute resolution systems that provide an alternative to the governmental sharia
courts, including dal ul gaza courts.
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The Supreme Court has asserted its authority over constitutional issues from
the year of its inception, when it struck down all or part of central and state
laws regarding acquisition of property and preventive detention on the grounds
that they violated the Fundamental Rights provisions of the Constitution. The
Court battled the executive branch throughout the 1950s and 1960s on the issue
of compensation for acquired property and asserted its primacy over constitutional
issues in Golak Nath and others v. State of Punjab (1967). In that decision, the
Court asserted that there was a “basic structure” to the Constitution and that
Parliament’s amending power did not encompass the abridging of the Fundamental
Rights provisions. In 1971, after a landslide victory, Indira Gandhi’s Congress-
dominated Parliament responded by passing three constitutional amendments that
specifically granted Parliament the rights that Golak Nath had curtailed. Two years
later, in Keshavananda Bharati v. State of Kerala (1973), the Court overruled many
of the holdings of Golak Nath but retained its insistence on the basic structure
argument, of which the most important components were the Fundamental Rights.
The Parliament retaliated by ignoring the norms by which Chief Justices were
selected and by passing amendments which explicitly revoked the Court’s power of
judicial review. The authority that the Court lost in these amendments was restored
by the post-Emergency Janata Government in 1977, and in the 1980 Minerva Mills
v. Union of India case, the Court and the recently reelected Congress government
compromised by accepting the basic structure argument for Fundamental Rights
while removing the right to property from that list.

While the above cases have been crucial in limiting the potentially unchecked
power of the Union Government, the Supreme Court has been less aggressive in
challenging another arena in which the center has dominated the states. Article 356
provides for the dissolution of state governments by the President of India in the
event of a “breakdown of the constitutional machinery.” This Article, which was
carried over from the colonial Government of India Act, was hotly debated in the
Constituent Assembly amid fears that it would be used for political purposes rather
than as a power of last resort. These fears have been realized, as President’s Rule
has been invoked to dissolve elected state governments more than 100 times; an
expert observer estimates that over half of these uses have been political rather than
necessary according to the stipulated constitutional conditions. Nevertheless, while
the Supreme Court has occasionally challenged the imposition of President’s Rule,
it has done so with great caution at best and great timidity at worst.

The imposition of President’s Rule and the use of this instrument for political
gain was greatest in the era of majority Congress Party government, especially
during periods when the Party was trying to shore up its electoral support or recoup
losses. Since 1992, the constraints of coalition governments at the center and the
strength of regional parties in the states have resulted in a decrease in the use of
President’s Rule.
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10.4.2 Relations Between the Central and Component
State Governments

In addition to its constitutional authority to legislate on state issues, the central
government has authority to legislate on issues from List 2 of the 7th Schedule that
pertain to two or more states. Parliament does not have the power to compel a single
state to legislate on issues relevant only to that state. Historically, the dominance of
the Congress party at the central and state levels has led to uniformity between the
two, but with the advent of coalition governments and strong state-centric parties,
the formal boundaries may be more frequently tested.

Central government law is executed by central agencies as well as by the
component states. For example, certain taxes are levied by the central government
but collected and remitted back to the center by state agencies. The Finance
Commission and the Planning Commission require states to execute aspects of
the Five Year Plans, which are centrally devised. Analogously, criminal and civil
procedures are concurrent list subjects, and the laws are promulgated by the center,
but the judicial administration below the High Courts is the responsibility of the
component states.

The Rajya Sabha, or Council of States, which is the upper house of the bicameral
Union Parliament, represents the states in the central government. It is elected by
members of the state legislative assemblies. The number of members per state is
determined by a method of proportional representation.

Both the central and component state governments have the power to tax, but
the majority of taxing authority lies with the central government. The specific
areas of taxation are stipulated in the Lists of the 7th Schedule. To date, the
central government’s dominance in taxation has meant that multiple taxation
across state levels has not been an issue. With the economic reforms and political
decentralization of the last decade, however, this relationship may change.

Articles 268 through 293 specify the distribution of revenues between the
central government and the states. The Finance Commission, which is a consti-
tutionally mandated ministry, is responsible for distributing financial resources
according to the mandates of the Directive Principles and other provisions in the
constitution. Of historically greater importance is the Planning Commission, an
extra-constitutional organization responsible for formulating and implementing the
economic Five Year Plans. From the 1950s through the 1990s, the bulk of national
revenues were allocated according to Plan directives. While state leaders are fre-
quently members of the Planning Commission and wield influence in the Plan pro-
cess, there are no formal channels through which all states’ interests are expressed.

The economic reforms initiated in the late 1980s and early 1990s have eased
restrictions on economic policy making by the states, but the extent to which
states have been able to take advantage of increased economic power has varied
considerably. The vast majority of taxing power continues to lie with the center,
but more prosperous states, as well as those which have been able to attract outside
investment, have grown at a greater rate than poorer states and those with inferior
infrastructure.
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In addition, although states’ ability to borrow are formally constrained by
the requirement for central government approval, state borrowing and debt loads
increased dramatically under decentralization. Politicians engaged in competitive
electoral races frequently resort to inefficient economic subsidies in order to attract
votes, and given the fragile nature of coalitions at the center, their political influence
reinforces the cycle of borrowing and makes it difficult for the center to impose hard
budget constraints.

10.4.3 The Bureaucracy

There are national Civil Services (e.g., Indian Administrative Service, Indian Police
Service, Indian Forest Service) and analogous state-level bureaucracies. Members
of the national civil services may be assigned either to the central government
or to state-level “cadres.” Admission to all services is obtained through a highly
competitive exam system. There is a single central-level exam, and the applicant’s
performance on the exam determines the specific cadre to which s/he will be invited.
The IAS cadre is the most prestigious and most competitive. Some cadres, such as
the Indian Statistical Service, admit new members according to specialized skills.

There is very little mobility between the two civil service systems. The exams
are separate and the status of the all-India services is much higher than that of the
state services. Since exams are taken by applicants in their 20s, it is difficult to shift
from one to the other.

10.4.4 Social Factors

India is an extremely heterogeneous nation, and its heterogeneity is one of the
factors behind the founding elites’ choice of a federal system. The partition of
British India into the independent nations of India and Pakistan drew attention
away from another difficult task: integrating the hundreds of nominally sovereign
Princely States into these newly independent polities. The vast majority of States
were incorporated into the sovereignties that surrounded them, but a handful were
either resistant to join or were ambivalent about which nation to choose. For
example, the sovereign of the Princely State of Hyderabad expressed a wish either
to stay independent or to join Pakistan, despite Hyderabad’s geographical location
in southern India, hundreds of miles from either Pakistani territory. Hyderabad was
eventually incorporated into India after a show of force by the Indian military.

The Maharajah of Jammu and Kashmir’s sudden decision to sign the instruments
of accession in 1948, after a threat of insurgency, has created not only an enduring,
open-ended conflict between India and Pakistan, but it led to the creation of
autonomous provisions that give Kashmir a special status within the Indian federal
system. Article 370 of the Constitution limits the power of the national parliament
to make laws for the State only in the areas of defense, foreign affairs and
communications.
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The 8th Schedule of the constitution lists 18 official languages, not including
English, and this linguistic heterogeneity reflects regionally specific ethnic iden-
tities. The Census of India enumerates six distinct religious affiliations, of which
Muslims and Sikhs comprise the largest proportions. The Constitution recognizes
and categorizes the lowest categories of the Hindu caste system and the aboriginal
population as Scheduled Castes and Scheduled Tribes respectively; these groups
are granted reserved seats in parliament as well as affirmative action in national
institutions of higher education and public employment. Reservations are roughly
according to their percentage of the population, which is 14 and 7 % respectively.
In addition, the Supreme Court, the Union Parliament, and several State Assemblies
have recognized other low-caste groups, termed Other Backward Classes (OBCs)
and provided affirmative action in higher education and employment at the national
levels and within analogous state institutions in some (but not all) states.

The provision of reservations to SC/ST groups was expanded at the national
and state levels without much opposition, but the extension to OBC groups,
especially in states outside southern India and at the national level, was met with
considerable opposition and at times led to sustained, deadly violence between
social groups and between members of competing political parties. The Supreme
Court’s decision in Indira Sawhney v. Union of India and others (1992) upheld
the constitutionality of OBC reservations to national institutions of education and
employment, including the prestigious Indian Administrative Service and the Indian
Institutes of Technology. It emphasized in its ruling, however, that the government
was responsible for identifying and excluding the “creamy layer” of OBC groups,
i.e., those members who were the best off social and economically, and who
therefore did not need the compensatory benefits of reservations.

Some groups are relatively evenly dispersed throughout the federation, although
they are more numerous in some states than others; Muslims, Christians, Scheduled
Castes and Scheduled Tribes fall into this category, since they are found in every
state. Other groups are more concentrated; Sikhs, for example, are overwhelmingly
found in Punjab state and more recently in Delhi state. The northeast states are
disproportionately composed of Scheduled Tribes. OBC populations vary by state,
and both the historical experiences and the extent of the population affect the
likelihood that state-level affirmative action policies will be promulgated.

The linguistic/regional distinctions were a major impetus behind the Linguistic
Reorganization of the States Act of 1956, which redrew subnational boundaries
to reflect linguistic patterns of settlement. Other new states have been created in
response to demands by ethnic groups, whether linguistic, tribal, or religious, most
prominently the creation of the states of Punjab and Haryana and the creation of
new states in northeast India. Despite the regular creation of additional states to
satisfy regional demands, these demands have continued to increase. For example,
the demand for a new state of Telengana, which has been a political issue since
the 1950s, has reemerged as a major focus of collective action. Although the
government agreed to its creation in 2009, implementation has been delayed due
to resistance from the states from which it would be created.



10 India: From Political Federalism and Fiscal Centralization. .. 265

Despite repeated statements by the central government since the 1950s to the
effect that Plan expenditures are designed to ameliorate asymmetries between
states, rich states have remained rich and poor states have tended to remain poor.
While some poorer states have become more prosperous, the overall divisions have
stayed relatively stable since independence. The central government recognizes this
distinction and categorizes certain particularly disadvantaged states, as “special
states” in economic statistics; this designation is correlated with greater central
government support. The decentralization and economic reforms that began in the
1990s have exacerbated these differences at the same time that Plan expenditures
are becoming proportionately less important and states are able to exercise more
financial entrepreneurship.

10.5 Conclusion

Indian federalism could be characterized as one of centralized power, especially
in the first four decades of the nation’s independence and the coinciding era of
the dominance of the Congress Party. Since 1989, however, the center has been
governed primarily through multi-party coalitions, and the decentralization that
accompanied economic reforms has resulted in a shift in power from New Delhi
to the state capitals. The states’ abilities to raise revenue independently are still
somewhat hampered, but the growth in state discretion over economic decision-
making has given states with greater resource and capital endowments the ability to
surge ahead of poorer, less well governed states.
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Emergence of the Italian Unitary Constitutional
System, Modified by Supranational Norms

and Italian Regionalism

Louis Del Duca and Patrick Del Duca

11.1 Historical Perspectives

Italy emerged in the 1860s as a unitary state by joining, under the king of Piemonte,
what had been the territories of Modena, Parma, Tuscany, Austrian-occupied
Lombardy-Veneto, the Papal States and the Kingdom of the Two Sicilies. The
governmental structures in these territories collapsed at the moment of unification,
thereby reinforcing centralization of government in the Piemontese-created State.
The Piemontesi imported French administrative law, not to assure individual rights,
but rather to assure effective administration of State power. Italy’s first constitution,
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the statuto Albertino, was that of a ruling monarch according the populace limited
rights. The monarch’s ability to change its constitution at will exemplified the
State’s brittle quality.

This weakness facilitated emergence of the fascist State in the 1920s, with
popular ratification, and increased centralization. Its constituent administrative units
were Italy’s 103 provinces, each under an appointed prefect. Establishment of
national management, labor and professional “corporativist” associations worked
to overcome regional and other heterogeneity of Italian society, and facilitated
centralization of power.

Italy’s first post-World War II referendum established itself as a Republic,
eliminating the monarchy tainted by association with fascism. In reaction to the
previous regime’s disregard of rights and its centralization of authority at the
State, i.e., central, level, the subsequent 1948 Constitution proclaimed fundamental
principles and rights, provided for Regions, and established a Constitutional Court to
protect its principles and rights and its Regions’ sphere of activity. In contemporary
Italy, the term “State” can be understood as referring to the national, central power,
and the Regions can be understood as the constituent member units of the State.

The Constitution provides for 20 Regions, divided into provinces and
municipalities. Five outlying Regions (Friuli-Venezia-Giulia, Sardegna, Sicily,
Trentino-Alto Adige/Siidtirol, and Valle d’ Aosta) were accorded so-called Special
Statutes by the Constitution’s Article 116, that afforded them recognition of some
immediate autonomy upon the Constitution’s adoption, reflective of comparative
geographic isolation, prior legislative and administrative self-sufficiency, and
linguistic minorities.> Trentino-Alto Adige/Siidtirol and its provinces Trento and
Bolzano also benefit from treaty guarantee of autonomy.>

National political considerations regulated the labored pace of establishing the
Regions as meaningful entities within the State. The Christian Democrats, recogniz-
ing that they would maintain national predominance with coalition partners, delayed
implementing the constitutional provisions for developing the Regions, while the
Communists, excluded from national power, advocated empowering them.* The end
of the Cold War changed the Italian political landscape, allowing Italy to define
itself as a state comprised of Regions with the beginnings of meaningful political
autonomy. The divide between Christian Democrats and other parties of the center
left who held power on the national level throughout the post war period on the
one hand, and the communists who achieved power only in certain regions on the
other hand, became mooted by the end of the cold war. This allowed development of

20n the legal status of linguistic minorities in Italy, see Patrick Del Duca, CHOOSING THE
LANGUAGE OF TRANSNATIONAL DEALS: PRACTICALITIES, POLICY AND LAW REFORM 105—
106, 156-159 (American Bar Association, 2010).

3See Lorenzo Dellai, Ai confini dell’ltalia e al centro dell’Europa/At the Frontier of Italy and at
the Centre of Europe, in NATION, FEDERALISM AND DEMOCRACY: THE EU, ITALY AND THE
AMERICAN FEDERAL EXPERIENCE 19-24 (Fabbrini, Sergio, ed., 2001).

4See Yves Mény, The Political Dynamics of Regionalism: Italy, France, Spain, in REGIONALISM
IN EUROPEAN POLITICS 1-28 (Roger Morgan, ed., 1986).
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the consensus required to implement the constitutional provisions that contemplated
Regions. National legislative measures gave substance to the Regions,’ consolidated
by a constitutional amendment in 2001, and accompanied throughout by decisions
of the Constitutional Court supportive of development of the Regions.

Nonetheless, the Italian State retains elements of national control typical of a
unitary state. Its courts are national, as are its legal professions and training. Its civil,
commercial, corporate, criminal and family laws remain uniform national bodies
of law. Its Parliament retains the power to establish essential principles to contain
exercise by the Regions of their powers. Italy’s Constitutional Court, a national
institution, is at the forefront of defining the relationships between Italy’s Regions
and its central State authorities.

11.2 Distribution of Legislative Powers Among the State,
Regions and Local Governments

11.2.1 2001 Constitutional Amendment

The 2001 amendment of Italy’s Constitution created a new Title V, titled “Regions,
Provinces, Municipalities.” The new Title V conceives Regions and other local
governments as having, within their defined spheres of activity, equal dignity
with the State. The pre-2001 amendment text considered Regions and other local
government entities the base of a pyramid, hierarchically-presided by the State.

The Constitution’s new Article 117, first paragraph, initially affirms that the
legislative power is to be exercised by the State and the Regions in respect of the
Constitution, “as well as the restrictions derived from the community [European
Union] order and international obligations.”® Article 117 then proceeds to:

1. reserve to the State exclusive legislative power in 17 enumerated matters
(Art. 117, second paragraph);

2. enumerate 20 matters of concurrent State and Regional legislative power, subject
to State legislative determination of “fundamental principles,” (Art. 117, third
paragraph); and,

3. reserves to the Regions legislative power in every other matter (Art. 117, fourth
paragraph).

SDPR no. 616 of July 24, 1977, GAZZ. UFF. no. 234 of Aug. 29, 1977; Law no. 59 of March 15,
1997, GAzz. UFF. no. 63 of March 17, 1997; D.L. no. 112 of March 31, 1998, GAZz. UFF. no. 92
of April 21, 1998, ord. supp. no. 77, rectification GAZZ. UFF. no. 116 of May 2, 1997; D.L. no. 115
of March 31, 1998, GAzz. UFF. no. 96 of April 27, 1998.

6 Although some translations of the Italian constitution add article sub-numbering, the present work
closely tracks the actual numbering conventions of the Italian text.
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11.2.2 Seventeen Exclusive State Powers

The 17 categories as to which Article 117, second paragraph, grants exclusive
legislative power to the State are:

(a) foreign policy and international relations of the State; relations of the State with
the European Union; right of asylum and legal condition of citizens of States
not belonging to the European Union;

(b) immigration;

(c) relations between the Republic and religious confessions;

(d) defense and Armed Forces; security of the State; arms, munitions and explo-
sives;

(e) money, protection of savings and financial markets; protection of competition;
exchange system; tax and accounting system of the State; equalization of
financial resources;

(f) bodies of the State and relative electoral laws; state referenda; election of the
European Parliament;

(g) order and administrative organization of the State and of the national public
entities;

(h) public order and safety, other than local administrative police;

(i) citizenship, civil status and registry; [the Italian alphabet omits the letters j
and k]

(1) jurisdiction and procedural norms; civil and criminal order; administrative
justice;

(m) determination of the essential levels of performances concerning civil and
social rights that must be guaranteed throughout the national territory;

(n) general norms on instruction;

(o) social security;

(p) electoral legislation, bodies of government and fundamental functions of
Municipalities, Provinces and Metropolitan Cities;

(q) customs, protection of national borders and international prophylaxis;

(r) weights, measures and determination of time; informational, statistical and
computer coordination of local, Regional and State public administration data;
intellectual property; and

(s) protection of the environment, the ecosystem and cultural goods.

In a practical sense, Italy’s continued reliance on civil (Italy’s civil code
addresses commercial, family and tort law, among other topics), criminal, civil
procedure and criminal procedure codes, all adopted as national legislation, provides
national uniformity on a core of matters that promotes maintenance of a national
identity. Even following the 2001 amendments to increase Regional autonomy, the
national Constitution through its Article 117(1), as noted above, makes express
provision to continue to reserve to State legislation “jurisdiction and procedural
norms, civil and criminal legal framework, and administrative justice.”
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11.2.3 Twenty Concurrent State and Regional Powers

Article 117, third paragraph, designates 20 matters as within the concurrent
jurisdiction of the State and the Regions. It provides that “in the matters of
concurrent legislation, the legislative power belongs to the Regions, except for the
determination of the fundamental principles, reserved to legislation of the State.”
The concurrent legislative powers of the Regions can be understood as a form
of subordinate powers, in that Article 117, third paragraph, reserves to the State
the determination of the fundamental principles for their exercise. This constraint
maintains continuity with the constitutional provision prior to the 2001 amendment
that Regions could issue “legislative norms” within a specified list of subject matters
“in the limits of the fundamental principles established by laws of the State,”
provided that such norms were not “in contrast with the national interest and those
of other Regions.” The 20 concurrent subject matters now identified by Article 117,
third paragraph, are:

relations of the Regions, international and with the European Union;

foreign trade;

protection and safety of work;

instruction, excepting autonomy of scholastic institutions and with exclusion of

professional instruction and formation;

professions;

scientific and technological research and support for innovation for the produc-

tive sectors;

protection of health;

nutrition;

sport regulation;

10. civil protection;

11. governance of territory,

12. civil ports and airports;

13. major transportation and navigation networks;

14. regulation of communication;

15. production, transport and national distribution of energy;

16. supplementary social security;

17. harmonization of public accounts and coordination of public finance and tax
system;

18. giving value to cultural and environmental goods and promotion and organiza-
tion of cultural activities;

19. savings institutions, rural savings institutions, credit enterprises of regional
character; and,

20. entities of land and agricultural credit of regional character.

Rl e
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11.2.4 Reserved Regional Powers

Article 117, fourth paragraph, is a “reserved powers” clause. Powers not exclusively
reserved to the State’s legislative power or designated as concurrent powers are
reserved to the Regions. Article 117, fourth paragraph, provides that the Regions
hold “the legislative power in reference to every matter not expressly reserved to
the legislation of the State.” The significance of the reservation of un-enumerated
legislative powers to the Regions will be defined only in time, but will remain
constrained by (i) the exclusive reservation of the 17 broad subject matters to State
legislative power and (ii) the limitation that as to the 20 matters made the object of
concurrent State and Regional legislative power, the Regions may legislate only in
conformity with the fundamental principles legislatively established by the State.

11.2.5 Additional Constitutional Mechanisms Facilitating
National Unity

11.2.5.1 Free Circulation; National Government Substitution;
Court of Accounts Audits

The Constitution (Article 120) offers additional mechanisms to assure national
unity, notwithstanding the other constitutional provisions that favor Regional auton-
omy. It prohibits Regions from impeding free circulation of persons and goods, or
limiting the right to work. Moreover, it allows the national government to substitute
itself for Regions and other local governments:

1. to assure respect of international and European obligations;

2. in cases of grave danger for health and public welfare; and,

3. to protect legal or economic unity, particularly essential levels of services
concerning civil and social rights.

As part of the constitutional glue bonding State and local governments, Article
120 provides that the procedures relative to such substitution are to be defined by
law in accord with principles of “subsidiarity”” and “loyal collaboration.”

In addition to the State power to substitute itself for Regional and other
local governments, the President of the Republic, having heard a Parliamentary
Commission’s opinion, can dissolve a Regional Council and remove the President
of a Regional Giunta in the event that either acts “contrary to the Constitution or in
grave violation of the law,” as well as for reasons of “national security.”” Regions
and other local governmental entities also remain subject to audit by the national
Court of Accounts (Corte dei Conti).

TCONST. art. 126.
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Reflective of the increasing Regional autonomy, the 2001 constitutional
amendment eliminated the State commissar assigned to each Region to “oversee”
coordination of State and Regional administrative functions.®

11.2.5.2 Constitutional Court as Arbiter Between State and the Regions

The Constitutional Court adjudicates “controversies relative to the constitutional
legitimacy of the laws and of the acts, having force of law, of the State and of the
Regions,” and “on conflicts of attribution between powers of the State and on those
between the State and the Regions, and among the Regions” (Constitution Article
134). Most of the Constitutional Court’s case law arises from referral of questions
concerning the constitutionality of a law by ordinary judges who determine that such
a question is pertinent to a pending proceeding. However, the Constitutional Court
has original jurisdiction over disputes in which the State or a Region challenges an
act as exceeding the “sphere of competence” accorded respectively to the Region or
the State (Constitution Article 127).

Throughout its rulings, the Constitutional Court devotes particular attention to
“fundamental” and “supreme” principles. The 1948 Constitution labels its opening
articles “fundamental principles.” Among them are: popular sovereignty “exercised
in the forms and limits of the Constitution;” promotion of local autonomies; and,
advancement of linguistic minorities. In particular, Article 5 of the Constitution
provides as part of the “fundamental principles”:

The Republic, one and indivisible, recognizes and promotes local autonomies, implements
in the services that depend on the State the most broad administrative decentralization,
adapts the principles and methods of its legislation to the needs of autonomy and
decentralization.

However, the Constitutional Court itself has defined the notion of fundamental
principles even more broadly than those expressly listed as such in the opening
articles of the Constitution. Faced in 1988 with the constitutionality of a Bolzano
Provincial Council member’s immunity from prosecution for having disparaged
the Italian flag, the Court procedurally dodged the question, but declared, with a
Marbury v. Madison bravura:

The Italian Constitution contains some supreme principles that cannot be subverted or
modified in their essential content either by laws of constitutional amendment or other
constitutional laws. Such are principles that the Constitution itself explicitly contemplates
as absolute limits to the power of constitutional revision, such as the republican form [of
government] (Const. art. 139), as well as principles that, although not expressly mentioned
among those not subject to the principle of constitutional revision, are part of the supreme
values on which the Italian Constitution is based.’

8CONST. art. 124, abrogated by Constitutional Law no. 3 of Oct. 18, 2001, GAZZ. UFF. no. 248 of
Oct. 24, 2001.

9Corte cost. judgment no. 1146 of Dec. 15, 1988, considerations in law, 2.1, GAZz. UFF. of
Jan. 11, 1989, prima serie speciale no. 2.
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As an example of the Constitutional Court’s action as arbiter of allocation of
governmental powers, its decision no. 70 of 2004 addressed a challenge by the State
to Tuscany Region legislation.'” With the challenged legislation, the Region claimed
ability to act in place of municipalities and provinces failing to approve hazardous
waste remediation plans in a timely fashion.

The Constitutional Court acknowledged that Constitution article 117(2)(p), as
amended 2001, reserves definition of “fundamental functions” of municipalities,
provinces and metropolitan cities exclusively to State legislation, while Constitution
article 118(1) delegates all administrative functions to municipalities unless legis-
lation justified on criteria of “subsidiarity, differentiation, and adequacy” allocates
power to a different governmental level. The Court reasoned that because the State
power of substitution established by Constitution article 120 derives from the need
for State substitution to protect essential State interests as articulated by article
120, such power of State substitution is “extraordinary and additive.” The Court
accordingly concluded that the State power of substitution is not exclusive and
upheld the Regional law. The Court further noted that its pre-2001 amendment
jurisprudence on criteria for State substitution of Regions remained valid. The Court
concluded that the criteria for a Region to substitute itself for its municipalities
and provinces include that the criteria for substitution, both as to substance and
procedure, be well defined and that the principle of “loyal collaboration” among
governmental levels mandated procedural guarantees to assure that undue exercise
of a power of substitution be avoided.

11.2.5.3 Practical Predominance of Central Government Legislation

For now, the abundant legislative production by Italy’s national Parliament and
Government, including its basic codes and ample normative material outside
the code framework, substantially outweighs its Regions’ legislative production.
Regions began significant legislation only recently, and the heavy preponderance
of national law predates them. However, even as Regional legislation grows in
importance, a confluence of factors will work to preserve influence of national law
on key points. They include Italy’s Constitution and the Constitutional definition of
the State’s ongoing role, the national judiciary working predominantly in the civil
law tradition, and continued reliance on national codes for core legal topics of civil,
commercial and criminal law.

Italian Regions perform significant roles in respect of administration of health
care, implementation of public works, environmental regulation, land use and
planning, agriculture, public instruction, cultural activities, and tourism promotion.
These activities occur within nationally determined constraints, including national

10Corte cost. judgment no. 70 of March 2, 2004 (Pres. Cons. v. Toscana), GAzZzZ. UFF. of March
10, 2004, prima serie speciale no. 10.
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constitutional principles, fundamental principles established by State legislation,
and the predominant role of national revenue collection and establishment of
expenditure budgets.

Collaboration in funding and direction of the health care system is certainly the
largest budget category for collaboration between Regions and the State. Health
care, as to which Regions function essentially as conduits for transfer of State funds
to local health units and hospitals, constitutes over 60 % of their total outlays.

Under Constitution Article 117, paragraph 4, as amended 2001, the Regions have
residual legislative powers. But, the State retains ultimate responsibility for assuring
the rule of law in respect of the Constitution.

11.2.6 Financial Autonomy of Regions and Local Governments

The Constitution (Article 119) provides that Municipalities, Provinces, Metropolitan
Cities and Regions are to have financial autonomy relative to revenue and
expenditures. It further provides that they are to have “autonomous resources”.
They are to establish and apply their own taxes and income, “in harmony with the
Constitution and according to principles of coordination of the public finance and
of the tax system.” They are to benefit from shares of the property taxes referable
to their territory. State law is to establish an “equalization fund”, “without strictures
of use” for territories with lesser “tax capacity” per inhabitant.

The resources mentioned in the previous paragraph are to be sufficient to
allow the Municipalities, Provinces, Metropolitan Cities and the Regions to finance
entirely the public functions attributed to them.

The concluding paragraph of Article 119 affirms that the Municipalities,
Provinces, Metropolitan Cities and the Regions have their own patrimony. It allows
them to make recourse to indebtedness “only to finance expenses of investment.”
Any State guarantee of their debts is excluded.

11.2.7 Administrative Powers of Municipalities

Municipalities have no formal law-making power. However, they do have admin-
istrative powers. Their exercise of these powers includes the articulation of norms
that de facto constitutes the exercise of law-making power.!!

“See CITTA A CONFRONTO: LE INSTITUZIONI METROPOLITANE NEI PAESI OCCIDENTALI
(Giuseppe Franco Ferrari and Pierciro Galeone, eds.) (Societd editrice il Mulino, Collana
dell’ Associazione Nazionale Comuni Italiani, 2011) (an anthology of contributions on local
financial autonomy prepared in view of pending reforms in Italy, including an essay at p. 35 by
Patrick Del Duca, Governo e forme di finanziamento delle aree metropolitane negli Stati Uniti. Una
guida per la navigazione, highlighting the importance of market discipline on local government
finance through borrowing via issuance of bonds).
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The Constitution attributes “administrative functions” to Municipalities
(Article 118, first paragraph). The exception to this general attribution is the
attribution of administrative functions to Provinces, Metropolitan Cities, Regions
and the State in order to assure their “unitary exercise”. Such attribution is to
be on the basis of the principles of “subsidiarity, differentiation and adequacy”.
Municipalities, Provinces and Metropolitan Cities are constitutionally defined as
holders of their “inherent administrative functions” and “of those conferred by state
or regional law” (Article 118, second paragraph). It further provides that State law
is to regulate coordination between State and Regions in the subject matters of
immigration and of public order and safety, as well as the forms of “understanding
and coordination” in the subject matter of protection of cultural goods.

11.3 Means and Methods of Legal Unification

11.3.1 Unification by Exercise of Central Government Power

National law, comprised of the Constitution, national legislation and the civil law
tradition, predominates in Italy in both formal and practical ways.

In a formal sense, the Civil Code, adopted 1942, reinforces national uniformity
by defining a hierarchy of sources of Italian law, comprised of national legislation,
followed by regulations and then usages.'> The 1948 Constitution placed Consti-
tutional law at the head of this list, and added Regional law, which within the
spheres of concurrent legislative power established in Title V of the Constitution
may displace national statutory and regulatory law other than such law which
constitutes the determination of fundamental principles by the State within the
meaning of Article 117, paragraph 3. In addition, it may not displace constitutional
law."® European Union law trumps the sources of law identified in Italy’s Civil Code
by virtue, and on the terms, of its acceptance in Italy through the Constitution’s
article 11.

11.3.1.1 Constitutional Court Definition of Limits of State Direction
of Regional Expenditures

The Constitutional Court addressed the Constitution article 117(3) reservation
to State legislation of definition of fundamental principles of public finance

12C1v. CODE, art. 1, Provisions of the Law in General, Sources of Law, amended by Law no. 218
of May 31, 1995, GAZz. UFF. ord. supp. no. 128 of June 3, 1995.

13BCONST. art. 138.
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coordination in a 2005 ruling.'* The ruling resolved an original jurisdiction case in
which Campania, Marche, Tuscany, and Val d’ Aosta challenged the constitutionality
of 2004 State legislation addressing the national deficit, insofar as such legislation
undertook to restrict Regional and local budgetary autonomy.

The Court at the outset of its analysis addressed a standing issue as to whether
Regions could challenge restrictions on municipal and other local government
expenditures. In determining that the Regions did have the necessary standing,
the Court relied on reasoning that the connection between Regional and local
governmental attributions is so tight that inappropriate invasion of local government
attributions is “potentially susceptible” of harming Regional powers as well.

To contain costs, the challenged law purported to limit Regions and local
governments to accomplishing procurement either through contracts established by
the national treasury ministry, or otherwise within nationally established price and
quality parameters. The Court reaffirmed the principle “constantly affirmed by the
jurisprudence of this Court” by which

norms that establish specific limitations relative to individual headings of expense in
budgets of the regions and the local entities do not constitute fundamental principles of
coordination of public finance, in the senses of article 117(3) of the Constitution, and
they therefore harm the financial autonomy of expenditure guaranteed by Constitution
article 119.

Further, the Court cited several of its recent decisions for the proposition
that the State may impose budgetary policy limitations on Regions and local
government entities, but only with “discipline of principle,” “for reasons of financial
coordination connected to national objectives, conditioned also by community
[European Union] obligations.”!> For such limitations to respect Regional and local
government autonomy, the Court observed, they must be focused on either “the
amount of the current deficit” or in a transitory manner “the growth of current

4Corte cost. judgment no. 417 of Nov. 14, 2005, GAzZz. UFF. of Nov. 16, 2005, prima serie
speciale no. 46. For similar reasoning, see Corte cost. judgment no. 88 of March 10, 2006, GAZZ.
UFF. of March 15, 2006, prima serie speciale no. 11 (Court voided 2005 State budget law limitation
on Friuli-Venezia Giulia Region’s future ability to hire at-will employees, as violating Region’s
Special Statute-guaranteed autonomy, citing in 5 considerations in law, among others, judgment
no. 417 of Nov. 14, 2005, here discussed.). See also Corte cost. judgment no. 118 of March 24,
2006, GAzz. UFF. of March 29, 2006, prima serie speciale no. 13 (upholding Friuli-Venezia
Giulia challenge to 2005 State budget law provision for State funds to promote first family home
purchase, on ground that social funds in areas outside State legislative power “must be assigned
generically for social purposes without the above-indicated constraint of specific destination.” §[9.1
considerations in law, id.).

151d., citing Corte cost. judgment no. 36 of Jan. 26, 2004, GAzz. UFF. of Feb. 4, 2004, prima serie
speciale no. 5; and referencing Corte cost. judgments nos. 376 of Dec. 30, 2003, GAZZ. UFF. Jan.
7, 2004, prima serie speciale no. 1; 4 of Jan. 13, 2004, GAZZ. UFE. of Jan. 21, 2004, prima serie
speciale no. 3; and, 390 of Dec. 17, 2004, GAZz. UFF. of Dec. 22, 2004, prima serie speciale
no. 49.
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expenditure of the autonomous entities,” but the State can establish only “an
overall limit, that leaves the entities themselves broad liberty of allocation of the
resources.” !0

11.3.1.2 Constitutional Court Jurisprudence on National Power

Constitutional Court jurisprudence has extensively developed the ramifications of
Regional government. Indeed, one of the Court’s first decisions invalidated, as
incompatible with the Constitution article 120 prohibition on limiting right to work,
legislation of the autonomous Province of Bolzano. In the challenged legislation, the
Province, relying on the Special Statute of Trentino-Alto Adige, sought to create
a system to regulate artisans that de facto excluded participation of artisans from
outside the Region.!”

The State may within 60 days of publication challenge a Regional law before
the Constitutional Court as exceeding Regional power.'® Likewise, a Region can
challenge a law or act having the force of a law, either of the State or another
Region.!” This mechanism, established by the 2001 amendment, superseded the
previous mechanism that treated Region and State less equally. Formerly the State
could also challenge the Regional Council to re-adopt the challenged Regional
measure, as well as then ask Parliament to reconsider the measure as substantively
inappropriate.”’

The Constitutional Court has issued a continuing stream of rulings addressing
spheres of State and Regional action. Such rulings increased following the 2001
Constitutional amendment that redefined the status of the Regions. Common issues
in this litigation are environmental protection, often concerning waste disposal,’!

19Corte cost. judgment no. 417 of Nov. 14, 2005, citing Corte cost. judgment no. 36 of Jan. 20,
2004, at q6 findings in law. In judgment no. 417 of Nov. 14, 2005, the Court went on to conclude:

In the instant case, the provisions challenged do not fix general limits to deficit or to current
expenditure, but they establish limits to expenditures for studies and consultancy assign-
ments conferred to parties outside the administration, to expenses for missions abroad,
representation, public relations and conventions, as well as to expenses for acquisition
of goods and services; limitations that, regarding individual headings of expense, do not
constitute fundamental principles of coordination of public finance, but do comport an
inadmissible invasion into autonomy of the entities for expenditure management. Id

Corte cost. judgment no. 6 of June 15, 1956 (Pres. Cons. v. Bolzano), available at www.
cortecostituzionale.it

1BCONST. art. 127.

1d.

20CONST. art. 127, in force from 1948 to 2001.

2lUnder CONST. art. 117(2)(s). E.g., Corte cost. judgment no. 505 of Dec. 4, 2002 (Soc. Ecograf
s.p.a. v. Prov. Treviso), GAZZ. UFF. of Dec. 11, 2002, prima serie speciale no. 49 (voiding Veneto
Region’s limitation on disposal in Veneto landfills of other Regions’ hazardous waste).
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interplay of national taxation and equalization of Regional financial resources,”

allocation of powers between Regions and State regarding social security,* powers
of municipalities, provinces and metropolitan cities,>* and health care.>> The Con-
stitutional Court’s president in early 2008 noted a drop in the number of such cases
brought to the court, falling from 111 in 2006 to 52 in 2007. He attributes the drop
to the Court’s growing jurisprudence in interpretation of the 2001 Constitutional
amendment, and consequently the ability of the parties concerned to resolve their
disputes politically, in application of the principle of “loyal collaboration” as
articulated by the Court.?

11.3.2 Standing Regional Conferences

The Conference of the Regions and the Autonomous Provinces was created among
the Regions in 1981.27 It considers itself equivalent to the Conference of State
Governors in the United States. It seeks improvement of relationships with the
State by virtue of elaborating common positions among Regional governments and
establishment of a permanent inter-regional framework to diffuse “best practices”,
to advocate the system of Regional governments, and to underline the role of

22Under CONST. art. 117(2)(e). E.g., Corte cost. judgment no. 296 of Sept. 26, 2003 (Pres. Cons. v.
Piemonte), GAzz. UFF. of Oct. 1, 2003, prima serie speciale no. 39 (voiding Regional legislation
providing tax exemption for Olympic organizing entity and alternative energy vehicles); Corte cost.
judgment no. 94 of March 28, 2003 (Pres. Cons. v. Lazio), GAZZ. UFF. of April 2, 2003, prima
serie speciale no. 13 (upholding Regional law subsidy scheme for “historic business places”).

23Under CONST. art. 117(2)(0). Corte cost. ord. no. 526 of Dec. 9, 2002, GAzz. UFE. of Dec. 11,
2002, prima serie speciale no. 49 (declaring inadmissible as inadequately posed a first instance
judge question concerning compatibility, of a Regional law regulating publically-subsidized rents,
with constitutional reservation to State of assuring national civil and social rights minimum
standards).

24Under CONST. art. 117(2)(p). See, e.g., Corte cost. judgment no. 201 of June 11, 2003, GAZZ.
UFF. of June 18, 2003, prima serie speciale no. 24 (Lombardia Region legislation limiting
State-mandated incompatibility of simultaneous holding of Regional and municipal councilor
positions to larger municipalities, unconstitutional); Corte cost. judgment no. 376 of July 23, 2002,
GAzz. UFE. of July 31, 2002, prima serie speciale no. 30 (as Court denies, under the pre-2001
Constitution Title V, Emilia-Romagna and Liguria challenges to State administrative procedure
reform measures, it invites renewed challenges under amended Title V (at {5 considerations
in law)).

2Under CONST. art. 117(3). See, e.g., Corte cost. judgment no. 88 of March 27, 2003, GAZZ. UFF.
of April 2, 2003, prima serie speciale no. 13 (voids State effort to regulate provision of addiction
treatments); Corte cost. judgment no. 282 of June 26, 2002, GAzz. UFF. of July 3, 2002, prima
serie speciale no. 26 (voiding Regional law purporting to suspend electroshock and lobotomy
therapy).

26 Annual Press Conference of the President of the Constitutional Court, February 14, 2008,
available at www.cortecostituzionale.it

27See www.regioni.it
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the Region in the construction of the European Union. It maintains a permanent
secretariat and study center in Rome—Centro interregionale di studi e documen-
tazione (Cinsedo).

The “Conference State-Regions” exists by virtue of statute and decree adopted
in the period from 1983 through 2000.2® The Constitutional Court has recognized it
and its functioning as part of the necessary implementation of the principle of “loyal
collaboration” among levels of government.”” The Conference offers opinions on
proposals of the State for legislation and regulation, and is the venue for the State
and the Regions to reach agreements for coordinated action among them. There is
a similar “Conference State-Cities”, and a “Unified Conference” that includes the

Conference State-Regions and the Conference State-Cities”."

11.3.3 Regional Government

A Region’s constitution is its Statuto (Statute), which “in harmony with the
Constitution,” determines its form of government, organization and operation.*!
A Region is governed by a popularly-elected Regional Council.*> To promote
distinction between Regions and State, a Regional Council member may not also
serve in Parliament.*® The Giunta is the Region’s executive body, appointed by its
popularly elected President.* If the President fails a Regional Council confidence
vote by an absolute majority of the Council members, called by at least a fifth of
the Council, the Council is dissolved for new elections, and the Giunta’s mandate
revoked; resignation of three-fifths of the Council achieves the same result.

Relevant industry, trade and other organizations are typically of national scope.
As an example, labor negotiations are handled nationally between labor and
management groups.

28See statutory and regulatory materials cited at http:/www.governo.it/Conferenze/
c_stato_regioni/norme.html

2F. g. Corte Costituzionale Decision no. 116 of March 23, 1994, GAZz. UFF. of April 13, 1994.
0See www.regioni.it

3ICONST. art. 123. The Regional Council may modify a Regional Statute by absolute Council
majority in two votes at least 2 months apart, which the State has 30 days to challenge before the
Constitutional Court. Constitutional Law no. 1 of Nov. 22, 1999, art. 3. If a 50th of the Region’s
voters or a fifth of the Regional Council triggers a referendum, the modification is valid only if
approved by a majority of votes cast. /d. How Regions will recraft their charters remains to be
seen.

32CONST. art. 121, 122.

33CONST. art. 122.

*a.

3CONST. art. 126.


http://www.governo.it/Conferenze/c_stato_regioni/norme.html
http://www.governo.it/Conferenze/c_stato_regioni/norme.html
www.regioni.it
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11.3.4 Role of Legal Education

Italy’s legal professions are national and contribute to assuring a national legal
culture. Their national quality corresponds to the national governance of its law
faculties, and the national system to select and promote law professors. Moreover,
the law faculties’ influence in imparting a national legal culture extends beyond the
formal legal professions because they train such a broad slice of Italian university
students, even as only a fraction of such students pursue formal careers in law.

The nationally-defined careers available to university graduates in law include
lawyer, State attorney, notary, magistrate (which includes civil and criminal judges
and prosecutors), administrative judge, and law professor. A further legal profession,
open to university graduates in economics and business, is that of commercialista,
a business-oriented advisor intermediate between a lawyer and an accountant.
Specialized training, apprenticeship, and examination are required for each cate-
gory. Mid-career changes from one profession to another are rare.

Italian law faculties, with limited exceptions, are State schools. They offer open
enrollment to students with a secondary school diploma, the maturita earned by
passing the secondary school exit examination, typically at age 19. A full 5-year
degree course of study allows access to the apprenticeships and examinations
prerequisite to lawyer, magistrate, and notary careers. Although recently universities
have some latitude to determine courses of study, law curricula remain substantially
uniform, and their degrees nominally equivalent.

To become a professor, a law graduate undertakes a further graduate degree in
law and sits for a State examination to become a university researcher. With one
or more established professors’ tutelage, the aspiring academic can hope to win a
university academic post in national competitions based principally on evaluation
of publications.

National legislation regulates the bar,”® and an avvocato (lawyer) may practice
throughout Italy. Until recent legislation abrogated the setting of legal and other
professional fees,’” the Consiglio Nazionale Forense (National Bar Council) fixed
allowable fees at a national level for avvocati, although a client could consensually
pay more.

The centralization of legal services for substantial business activities in Milan
and Rome contributes to the national character not only of the formal legal system,
but also of its practical application. Recent evidence suggests that the larger Italian
firms, frequently with a foreign law firm affiliation and typically based in Milan and

36

36R D.L. no. 1578 of Nov. 27, 1933, GAzz. UFE. no. 281 of Dec. 5, 1933, converted into law and
amended by Law no. 36 of Jan. 22, 1934, GAzzZ. UFF. no. 24 of Jan. 30, 1934, amended by Law
no. 406 of July 24, 1985, art. 2, GAzZ. UFF. no. 190 of Aug. 13, 1985.

37D.L. no. 223 of July 4, 2006, art. 2(a), GAZZ. UFF. no. 153 of July 4, 2006, rectified GAzz. UFF.
no. 159 of July 11, 2006, converted into law by Law no. 248 of August 4, 2006, GAZZ. UFF. no.
186 of August 11, 2006, ord. supp., coordinated text GAZZ. UFF. no. 186 August 11, 2006 ord.

supp.
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Rome, are among the most profitable anywhere.*® Such large, organized law firms
focus on securities, financial and other business matters, and relative to the bulk
of other lawyers practicing in smaller firms or as individual practitioners, collect a
share of legal fees disproportionate to their number.*

Italian notaries draft and authenticate legal instruments including contracts, wills,
corporate charters, and real property and other conveyances.*’ In particular, the
system for tracking corporate charters and real property ownership is nationally
uniform. To become a notary, a law graduate attends one of a limited number of
a 2-year notary schools, apprentices with a notary for 2 years and then takes a
challenging national examination to earn the assignment to provide notarial services
in a specific territory.*!

11.3.5 Role of International Law and Other External Factors

Annual delegation to the Government of responsibility to issue the necessary
measures was the practical expedient to resolve the legislative impasse that created
a chronic deficiency in legislation to implement European Union norms.*?

The Constitutional Court’s resolution of the practicalities of Italian courts’
application of European law is a resounding declaration of the supremacy of
constitutional values. Just as the Court has positioned itself as the arbiter of the
bounds of Region and State spheres of action, it has also in respect of European law
established itself as the guardian of Italian constitutional “fundamental principles.”

In the 1960s the Italian Constitutional Court and the European Court of Justice
took conflicting positions on the relation between European Community law and
Italian law.** The European Court asserted a monist view under which Community
law took supremacy over national law. Specifically, it considered the Treaty of Rome
to have instituted a new legal system to which national law was subject. As an
implication of this view, the Court of Justice asserted that any Italian court must
apply relevant European Community law to disputes before such a court. Initially,

3Cobianchi, Marco, and Seghetti, Roberto, Legalrisiko: Guerra tra i re della parcella,
PANORAMA 113 (Feb. 23, 2006), reporting average annual partner revenue in the 43 largest Italian
firms over €1.3 million.

31d., reporting such firms billing €1 billion of the €8.5 billion annually collected by all practicing
Italian lawyers.

40There are about 5,000 notaries. Federazione Italiana delle Associazioni Sindacali Notarili,
available at www.federnotai.it

41See Consiglio Nazionale del Notariato (National Notary Council) web site: www.notariato.it
“Law no. 86 of March 9, 1989, GAzz. UFF. no. 58 of March 10, 1989. See Mengozzi, Paolo,
EUROPEAN COMMUNITY LAW: FROM THE TREATY OF ROME TO THE TREATY OF AMSTERDAM
144-46 (2nd ed., 1999).

43See Antonio La Pergola and Patrick Del Duca, Community Law, International Law, and the
Italian Constitution, AMERICAN JOURNAL OF INTERNATIONAL LAW 79: 598 (1985).
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the Italian Constitutional Court took the dualist view that European Community law
and Italian law constituted two separate legal systems. In the initial formulation of
its position, the Constitutional Court expressed the view that European Community
law would be applied by Italian courts only through a procedure of constitutional
judicial review as established by Italy’s Constitution. In practice this meant that an
Italian court would be able to apply European law only following reference of a
question to the Constitutional Court and a consequent Constitutional Court decision
directing the referring court to apply the European law.

A critical turning point in the Constitutional Court’s view was its 1985 Granital
decision. There the Court concluded that the dualist view, i.e. the view that the
Italian and Community legal systems were separate legal systems, was nonetheless
compatible with the routine, direct application of Community law by all Italian
courts. Although the Constitutional Court has made clear that what Italy’s Consti-
tution establishes regarding “fundamental principles of the constitutional order and
inalienable rights of the human person” prevails in any event, it has determined that
Italy’s Constitution, based on its Article 11 provision for acceptance of international
organizations, otherwise allows supremacy of European law over Italian law.*
It reached this conclusion by reasoning that the Constitution Article 11 acceptance
of Italy’s participation in international organizations and Italy’s ratification of the
European treaties implied a broad opening to the second legal system, i.e. what
is now the European Union legal system. The Constitutional Court, however,
maintained the sovereignty of the Italian legal system and the Constitutional Court’s
own role as the guarantor of the integrity of the Italian Constitution, by providing
that any question involving “fundamental principles of the constitutional order and
inalienable rights of the human person” continue to be referred to the Constitutional
Court.®

The 2001 constitutional amendment that redefined the Regions’ role
acknowledges the European law view that such law directly applies to Regions. It
provides that Regions, within their subject matter, “participate in decisions directed
to the formation of community normative acts and provide for the implementation
and execution of international agreements and of European Union acts,” albeit
“in respect of the norms of procedure established by law of the State,” that are to
“regulate the means of exercise of power of substitution [by the State] in case of
noncompliance.”*® Of the two parts of this Constitutional acknowledgement, i.e.,
that Regions have a voice in the formulation of European norms and that they may
directly apply such norms, the latter appears of greater import. Indeed, the Treaty

#Corte cost. judgment no. 170 of June 8, 1984 (Granital), GAZz. UFF. no. 169 of June 20,
1984, at point 7 of the considerations of law. See La Pergola and Del Duca, supra note 43, and
Bundesverfassungsgericht (German Federal Constitutional Court), BVERFGE 73, 339 (Solange
1I), at 376, referencing La Pergola and Del Duca, supra note 43, as it reached a conceptually
analogous result for Germany.

Bld.

46CONST. art. 117.
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on European Union contemplates at best a consultative role on European legislative
activity for the Committee of the Regions that it constitutes.*’ Further, even as to the
Regions’ actions to implement European norms directly, the Constitution expressly
preserves the State’s various tools to constrain Regional action beyond the bounds
of what the Constitution contemplates.

Italy is a member of the Hague Conference on Private International Law. Of 39
Conventions that the Hague Conference tracks on its web site, Italy has ratified
or at least signed 20. Although this is less than the 30 ratified or signed by the
Netherlands, it is nonetheless sufficient to put Italy in the upper echelon of Hague
Conference members defined by ratifications and signatures.

Italy is one of the 60 elected members of UNCITRAL, with its current term
expiring in 2016.

Italy is a member of UNIDROIT. Italy hosts the UNIDROIT headquarters in
Rome, and pursuant to the UNIDROIT charter, names its president.

11.4 Effect of Institutional and Social Background

11.4.1 The Judicial Branch

The State institution most prominently responsible for initial application of the
constitutional rule of law in post-War Italy is its Corte Costituzionale, the only
court in Italy with the power of constitutional review of laws, principally following
referral of questions from other courts, but also through original jurisdiction of
disputes among key governmental authorities, such as the State and the Regions.
Conceived by Italy’s 1948 Constitution, it commenced operation in 1956. Fifteen
judges serving 9-year terms comprise the Constitutional Court. Consistent with
Italian jurists’ view that the Court’s power to invalidate laws is a combined quasi-
legislative and judicial function, the Court is selected one-third jointly by the two
Houses of Parliament, one-third by the President, and one-third by the highest
ordinary and administrative courts (Court of Cassation, Council of State and Corte
dei Conti).

In addition to the pivotal constitutional role of Italy’s Constitutional Court, the
national organization of its ordinary and administrative courts reinforces the national
quality of its justice system. Although ordinary and administrative judicial districts
are organized by Region and province, all courts are part of the State.

A national magistracy, constitutionally guaranteed autonomy from Parliament
and Government, staffs the ordinary courts and public prosecutor positions.*3
Public prosecutors, known as Procuratori della Repubblica, are career magistrates.

#TTreaty on European Union, Part 5, Title I, Chapter 4, OJ C 325 (Dec. 24, 2002).
4CONST. art. 101-105.
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The Consiglio Superiore della Magistratura (Superior Council of the Magistracy,
“CSM”) is the national body that governs the magistracy. The CSM’s composition
is designed to provide national assurance of judicial and prosecutorial autonomy.
It is presided by the President of the Republic and composed of the President of
the Court of Cassation’s First Section, and the Court of Cassation’s Procuratore
Generale (public prosecutor), with the balance of its members magistrates elected
two thirds by all ordinary judges, and one third by Parliament from law professors or
lawyers practicing more than 15 years.*’ Entrance to the magistracy occurs through
a national competitive examination, open to candidates trained in law.>° The CSM
is responsible for promoting magistrates.’!

The judges who serve on administrative courts are not part of the magistracy;
they are part of the executive, rather than the judicial, branch of government.
Although not within the CSM’s scope, their selection and promotion, on a uniform
national basis, is intended to afford them similar impartiality, as well as to assure
uniform national application of the law that they apply.>” Selection of administrative
judges, like ordinary judges, is based on educational qualifications and competitive
examination pursuant to national legislation governing the Regional administrative
courts and the Council of State.>® All administrative judges must be graduates of an
Italian law faculty, with new judges required to have completed the 5-year university
study in law; however, they need not be members of the bar.

The ordinary courts exercise jurisdiction over general civil, commercial, labor,
and criminal matters. Since 1993 they are structured, in ascending order, as Justices
of the Peace, Tribunals, Courts of Appeal, and the Court of Cassation.>*

Pursuant to Constitution Article 125, the State provides an administrative court
headquartered in each of the Regions (Tribunale Amministrativo Regionale, a
Regional Administrative Tribunal—“TAR”) with jurisdiction over administrative
actions in that Region. The Consiglio di Stato (Council of State), part of which
provides substantive advice on administrative matters, is the supreme administrative
court. Three of its six sections provide opinions, some binding, to the public
administration. The other three hear appeals from TARs. The public administration

4CONST. art. 104-106; Law no. 44 of March 28, 2002, GAzz. UEF. no. 75 of March 29, 2002.

S0Law no. 150 of July 25, 2005, art. 2(1)(b); Law no. 262 of Nov. 5, 2004, GAzz. UFF. no. 261 of
Nov. 6, 2004; CONST. art. 106(1).

SICONST. art. 105. Magistrates were promoted principally on seniority rather than merit. Law no.
570 of July 25, 1966, GAZz. UFF. no. 186 of July 28, 1966; Law no. 831 of Dec. 20, 1973, GAZZ.
UFF. no. 333 of Dec. 29, 1973. Recent reform allows more rapid promotion based on evaluation of
merit. Law no. 150 of July 25, 2005.

52Law no. 1034 of Dec. 6, 1971, art. 13, 14, 15 and 16, GAZz. UFF. no. 314 of Dec. 13, 1971.
S3DPR no. 214 of April 21, 1973, art. 14-20, GAZZ. UFF. no. 131 of May 22, 1973. Regio Editto
no. 2417 of Aug. 18, 1831, three decades before Italy’s unification, created the Council of State
to address substantive public administration questions. It commenced as an administrative court
pursuant to Law no. 2248 of March 20, 1865 (All. E), GAzz. UFF. of April 27, 1865. Law no. 1034
of Dec. 6, 1971, establishes the TARs.

S4Law no. 374 of Nov. 21, 1991, art. 49, 50.
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is understood to include all levels of government. Pursuant to Constitution Article
113, recourse to the courts is to be available to protect “rights and legitimate
interests” against the public administration, while national law is to determine when
courts can annul acts of the public administration.

Several special administrative courts exist, of which the most important in
shaping the State’s constitutional role is the Corte dei Conti (Court of Accounts),
whose primary functions are review of public finances, auditing, and prosecution of
misconduct regarding public assets, extending to all governmental bodies, including
Regions, provinces and municipalities.> Its review as a national government entity
of local finances is further national assurance of the constitutional rule of law and of
the correct conduct of Regional, provincial and municipal governments, particularly
in respect of their finances.

11.4.2 National Electoral System

The Italian parliament is comprised of a Chamber of Deputies and the Senate of the
Republic. Seats of deputies are distributed among electoral districts in proportion
to population. Senators are elected by Regional popular votes, with the number of
Senators per Region distributed according to population, but with the constraints
pursuant to Constitution Article 57 that no Region may have less than seven
senators, except that Molise has two, and the Valle d’Aoste has one. The total
number of elected Senators is 315, and the total number of deputies is 630. Twelve
deputies and six senators are elected by Italians residing outside Italy. Article 59
makes any past President of the Republic a senator for life, until such time as such
a person renounces the office, and empowers the President of the Republic to name
as senators for life “five citizens that have illustrated the Country for highest merits
in social, scientific, artistic and literary field”.

From the 1948 Constitution’s adoption, Italy employed proportional represen-
tation to impede any one political party dominating national life.>® Accordingly,
Parliament closely reflected the various parties’ electoral strength through the
post-war period. Nationally, proportional representation fragmented electoral rep-
resentation among parties, making government practical only by broad coalition.
In contrast, individual party or narrow coalition governance of Regions and
municipalities was common.

SSCONST. art. 100(2).

36See Alberto Pasolini Zanelli, The Electoral Reform in Italy: Towards a Majority System, in ITALY
IN TRANSITION: THE LONG ROAD FROM THE FIRST TO THE SECOND REPUBLIC: THE 1997
EDMUND D. PELLEGRINO LECTURES ON CONTEMPORARY ITALIAN POLITICS (Paolo Janni,
ed., 1998).
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Starting in the 1990s, Italy wrestled with ways to render its electoral mechanisms
more decisive. In 1993 it determined to elect its Parliament on a predominantly first-
past-the-post system. Another 1993 reform provided direct popular mayoral election
in larger municipalities (with a run-off between the two leading candidates absent a
first round majority), thereby allowing new talent entry into Italian politics.

In 2005, Italy returned to the proportionality model for national elections, but on
national results for the Chamber of Deputies and Regional results for the Senate.>’
To address conflicting objectives of promoting electoral coalitions, assuring Parlia-
mentary majorities able to govern, and protecting linguistic minorities and smaller
parties, the proportionality is subject to thresholds to receive seats as well as
premiums for receiving the most votes.’®

A June 2006 referendum rejected an amendment of Italy’s Constitution.’® The
amendment under heading of “devolution” (nominally greater health, education
and public safety powers to Regions) would have encouraged parties to campaign
through coalitions whose leader would become Prime Minister, as well as redefined
Parliamentary roles.®” Under the amendment only the Chamber of Deputies would
ordinarily have considered legislative matters constitutionally reserved to the State,
and undertaken confidence votes to unseat the Prime Minister and the Government.
The renamed “Federal Senate of the Republic” would have considered only
legislation within concurrent State and Regional power, plus budget legislation.
In each case, the other House could propose modification, but the initial House
would retain the definitive vote. In limited matters, concerning national maintenance
of “civil and social rights” and “electoral legislation, governmental entities and
fundamental functions of Municipalities, Provinces and Metropolitan Cities,” both
Houses would vote.

STLaw no. 270 of Dec. 21, 2005, Gazz. UFFE. no. 303 of Dec. 30, 2005, ord. supp. no. 213.

581d. In April 2006 Italians resident abroad first elected members of Parliament, an idea raised
with the 1993 electoral reforms. Law no. 459 of Dec. 27, 2001, GAZZ. UFF. no. 4 of Jan. 5, 2002;
Constitutional Law no. 1 of Jan. 17, 2000, GAZZ. UFF. no. 15 of Jan. 20, 2000; Constitutional
Law no. 1 of Jan. 23, 2001, GAzZ. UFF. no. 19 of Jan. 24, 2001; DPR no. 104 of April 2, 2003,
GAzz. UFF. no. 109 of May 13, 2003; Law no. 270 of Dec. 21, 2005. Ballots in the four “in the
world” districts may be cast by candidate name, unlike for domestic candidates elected by position
on party list. /d. The close election lent significance to the 12 Deputies and 6 Senators so chosen.
La Cassazione conferma la vittoria dell’ Unione, LA REPUBBLICA (April 19, 2006).

59Referendum, il trionfo del No, LA REPUBBLICA (June 26, 2006). Of the 53.6 % of eligible voters
participating, 61.7 % rejected the amendment. Id. Parliament, when adopting the amendment as
Constitutional Law, failed to reach the majorities to obviate a referendum, GAzz. UFF. no. 269 of
Nov. 18, 2005. The Court of Cassation then for the first time found all three referendum triggers
satisfied. Referendum contro devolution: quorum ampiamente superato, LA REPUBBLICA (March
14, 2006).

%0Constitutional Law, GAzz. UFF. no. 269 of Nov. 18, 2005.
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11.4.3 Taxation Powers and Revenue Sharing

Until the 2001 Constitutional amendment discussed below, the Regions had no
power to impose taxes; they depended solely on State revenue sharing. In large
measure they continue to do so. The 2001 reform clarifies that Regions and
other local governments set their own budgets and have their own resources,
including to impose taxes, albeit “in harmony with the Constitution and according
to the principles of coordination of public finance and tax system.”®! They are to
participate proportionately in State taxes concerning their territory,> while State
law is to establish an equalization fund for distribution to entities with lesser tax
capacity per inhabitant (Regions limiting exercise of their taxing authority risk less
ability to tap the fund),%® and the State may selectively direct further resources.®*
Regions and other local governments may incur debt “only to finance expenses of
investment,” and no State guarantee is allowed.®

The available statistics suggest that Regions are exploring use of their augmented
powers of taxation to build revenue bases,’® albeit from a rickety foundation.
Regional revenue bases include taxes on business activity, which Regions may
adjust upward or downward by about 30 % from the nationally set base and
differentiate in application by taxpayer category,®’ personal income taxes collected
through a Regionally adjustable surcharge on income declared for State income

SICONST. art. 119.

92Id. On the particular, but analogous, rights of special statute Regions, see Emanuele Barone
Ricciardelli, Il rapporto tra finanza statale e finanza regionale: analisi di una recente sentenza
della Corte Costituzionale, TRIBUTI ON LINE: RIVISTA DEL MINISTERO DELL’ECONOMIA E
DELLE FINANZE (June 2006).

63D L. no. 56 of Feb. 18, 2000, art. 7, GAzz. UFE. no. 62 of March 15, 2000.

%4CONST. art. 119. On the Constitutional Court’s role in determining limits on State control of
Regional “equalization funds” spending, see Corte cost. judgment no. 49 of Jan. 29, 2004, GAZZ.
UFF. of Feb. 4, 2004, prima serie speciale no. 5 (validating Emilia-Romagna Region challenge to
State targeting of infrastructure funding).

95Jd. Local government bond finance is emerging, to support capital investment and to securitize
tax and other receivables. See, e.g., reports of Dexia Crediop, an investment bank, available at
www.dexia-crediop.it

%QOne set shows Regions’ tax receipts as percent of total receipts climbing: 33.8 % in 1999, 37.8 %
in 2000, 38.9 % in 2001, 39.1 % in 2002, and 39.8 % in 2003, with the balance substantially State
transfers. Table 25.6, Istituto Nazionale di Statistica, ANNUARIO STATISTICO ITALIANO 2005
(Nov. 2005). Another set shows Regions in 2001 deriving 49.9 % of revenues from their own
taxation, growing to 58.9 % in 2002, Fig. 3.1 at p. 129, Istituto Nazionale di Statistica, Statistiche
delle Amministrazioni pubbliche, Anni 2001-2002, ANNUARIO (3) (2005), with the balance State
transfers. /d. at Table 3.1 at p. 140 et seq.

7 Imposta Regionale sulle Attivita Produttive (“IRAP”), introduced by D.L. no. 446 of Dec. 15,
1997, art. 16, GAZz. UFF. no. 298 of Dec. 23, 1997, upheld by European Court of Justice, Case
C-475/03 (Oct. 3, 2006), as not reached by European limits on value added tax.
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tax,®® and dedicated shares set by State law in national value added tax® and
gasoline excise tax revenues,’’ as well as miscellaneous Regionally set taxes
including vehicle registration taxes and hazardous waste disposal surcharges.”!

11.4.4 Non-judicial Resolution of Intergovernmental Conflicts

11.4.4.1 National Referenda

From its 1948 inception Italy’s Constitution has contemplated two national refer-
endum types: national law abrogation and reconsideration of constitutional amend-
ment.”> Each allows a disgruntled political minority of sufficient relevance direct
recourse to the national electorate.

An abrogative referendum, on petition by 500,000 voters or five Regional
Councils, achieves total or partial repeal of a law or an act having force of law
if a majority of the electorate votes and a majority of valid votes cast supports the
repeal.”? Tax, budget, and treaty ratification laws, plus amnesties and pardons, are
not subject to abrogative referenda.’*

Constitutional amendments are by Constitutional laws, approved by each house
of Parliament twice, at least 3 months apart, by absolute majority of each house
the second time.”> Should the second vote be a lesser majority, the amendment is
subject to popular referendum triggered within 3 months of its publication by one
fifth of the members of a house, 500,000 voters, or five Regional Councils.”® Once
the referendum is triggered, the measure is valid only if approved by a majority of
those voting'”’

%D L. no. 446 of Dec. 15, 1997, art. 50, as amended by D.L. no. 56 of Feb. 18, 2000.
Plnstituted for ordinary statute Regions by D.L. no. 56 of Feb. 18, 2000, art. 2.

TOnstituted for ordinary statute Regions by Law no. 549 of Dec. 28, 1995, art. 3(12), GAzz. UFF.
no. 302 of Dec. 29, 1995, ord. supp., as amended by D.L. no. 56 of Feb. 18, 2000, art. 4, 12.

"1See, e.g., Marco Annunziata and Istvan Székely, The Evolving Role of Regions in Italy: The
Financing and Management of Health Care Services, in International Monetary Fund, ITALY:
SELECTED ISSUES, IMF Staft Country Report No. 00/82, (July 2000) at 95-96.

"2Respectively, CONST. art. 75, CONST. art. 138. Regional territory and statute modification may
also involve referenda of those directly concerned. Respectively, CONST. art. 132, CONST. art. 123.

BCONST. art. 75.

74Id. The Constitutional Court resolves disputes over such issues. Constitutional Law no. 1 of
March 11, 1953, GAzz. UFF. no. 62 of March 14, 1953.

7SCONST. art 75.
714,
1d.
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Italy began as a Republic by a June 2, 1946 referendum on Republic vs.
Monarchy (the Republic prevailed with 54 %).”® The next referendum was not until
1974 (a failed referendum to revoke a law allowing divorce), followed by 1978
referenda on antiterrorism measures and political party finance, 1981 referenda on
terrorism, life imprisonment, right to bear arms and abortion, and a 1985 referendum
on pensions, and from then through 2003, Italians were called 12 times to vote on
41 referenda.”

Increased recourse to referenda coincides with the breakdown of uninterrupted
center-left coalition governments and intensification of hollowing out the State’s
role in the 1990s, from below by Regionalization and from above by implementation
of Italy’s European obligations. The referenda reaffirm the national electorate’s
voice while affording a decisive mechanism to address political questions.

11.4.4.2 New Deal Institutions

In the 1990s Italy focused on invigoration of the State by implementing antitrust,
energy, securities, telecom, and privacy authorities on the US New Deal model
of independent regulatory commission with technical expertise. European Union
directives motivated reform of national law in the relevant subject matters together
with creation of the new authorities, a kind of State institution not previously present
in Italy, divorced from the State’s existing bureaucracy.®

CONSOB (Commissione Nazionale per le Societa e le Operazioni di Borsa—
National Commission for Companies and Securities Exchange Operations), Italy’s
first independent regulatory authority, created by 1974 legislation, addresses Italy’s
securities markets. Other independent authorities established in the 1990s are:
the Communication Regulatory Authority (Agcom), Regulatory Authority for
Electricity and Gas, which has overseen introduction of competition into Italian
electricity markets; Authority for protection of personal data; Antitrust Authority;
Authority for Oversight of Public Works; and National Commission of Guaranty of
Implementation of the Law on Strike in Essential Public Services. Each is created
by national legislation and run by an independent commission whose members are
chosen in ways intended to assure independence.

T8Ministero dell’ Interno, http://referendum.interno.it/ind_ref.htm
PId.

80See Patrick Del Duca and Duccio Mortillaro, The Maturation of Italy’s Response to European
Community Law: Electric and Telecommunications Sector Institutional Innovations, FORDHAM
INTERNATIONAL LAW JOURNAL 23: 536 (2000); Lucia Musselli, Direttive comunitarie e
creazione amministrativa di un mercato nei servizi pubblici, DIRITTO AMMINISTRATIVO 79
(1998).
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11.4.5 Public Administration

Hiring and funding of the State and Regional public administrations are separate,
but subject to common constitutional principles. Pursuant to Constitution Article
97(3), employment in the public administration, of the State, Regions, provinces and
municipalities, is by public competition unless otherwise specified by law. Regions
may not make unfounded exceptions, as the Constitutional Court emphasized in
finding unconstitutional a Regional law that would have given priority to job
candidates previously employed by the Region.®! A significant portion of public
administration employees are now subject to civil, rather than public law, i.e.
employment disputes are resolved by ordinary courts applying the Civil Code rather
than administrative courts applying public administrative law. Such employees are
subject to collective bargaining between representative unions and a State agency.®?

Italy’s national bureaucracy will continue to dwarf that available to the Regions
for the foreseeable future. By one count, the State employs about two million people,
while as of 2002 Regions employed 90,000; provinces 58,000, municipalities, the
traditional local government unit, 480,000; and local health and hospital authorities
700,000.83 Although Regional autonomy and responsibilities are increasing, the
weight and simple numerical preponderance of the State public administration
challenges Regions in their efforts to develop their fields of action. Further,
turnover in the public administration is slow. Even through the 1970s much of
the public administration began employment with the State well prior to the 1948
Constitution.®* The numerical weight of the State public administration and the
continuing political battles as to direction of the State suggest that, the process of
Regionalization and Italy’s adoption of New Deal-style authorities notwithstanding,
the longstanding, broadly-perceived issues of effectiveness of many parts of Italy’s
public administration will remain challenges.

81Corte cost. judgment no. 81 of March 3, 2006, GAzz. UFF. of March 8, 2006, prima serie
speciale n0.10 (invalidates 2005 Abruzzo Region budget law provision for employment and career
advantages to Regional employees, finding no basis for exception to “assuring access to public
employment of the most competent and meritorious.” §4.1.1 holdings in fact, id.).

82Agenzia per la rappresentanza negoziale delle pubbliche amministrazioni (Agency for negotiat-
ing representation of public administrations). D.L. no. 29 of Feb. 3, 1993, GAzz. UFF. no. 30 of
Feb. 6, 1993; D.L. no. 80 of March 31, 1998, GAZZ. UFF. no. 82 of April 8, 1998; D.L. no. 165 of
March 30, 2001, GAZz. UFF. no. 106 of May 9, 2001.

83Table 1.1 at p. 30, Istituto Nazionale di Statistica, Statistiche delle Amministrazioni pubbliche,
Anni 2001-2002. See Cassese, Sabino, Lo stato dell’amministrazione pubblica a vent’anni
dal rapporto Giannini, Giornale di diritto amministrativo (1) 99 (2000); Stefano Nespor, and
Federico Boezio, Quanti sono gli impiegati pubblici?, RIP LA RIVISTA DELL’IMPIEGO E DELLA
DIRIGENZA PUBBLICA no. 3 (2005); Pietro Virga, L’AMMINISTRAZIONE LOCALE (2nd ed.,
2003).

84See Rodolfo “Rudy” Lewanski, Executive Civil Servants and Politicians in Italian Adminis-
tration: Some Empirical Evidence from Large Municipalities, Paper presented at NISPAcee 9th
Annual Conference on “Government, Market and the Civic Sector: The Search for a Productive
Partnership,” Riga, Latvia (May 10-12, 2001).
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11.4.6 Asymmetries

The immediate special autonomy granted upon the Constitution’s initial adoption
to five outlying regions reflecting their prior legislative and administrative self-
sufficiency and linguistic minorities has already been addressed.®

Although Italy’s predominant language is now Italian, its first parliamentary
debates when it emerged as a unified country in the 1860s were conducted in
French, as the fraction of the population that spoke the variant of Tuscan that
emerged as modern Italian was extremely limited. At Italy’s unification, 10-12 %
of the population is estimated to have been Italian-speaking, with 75 % illiteracy,
accentuated in the south.®® Through World War II, an important dimension of
construction of the Italian state was the promotion and diffusion of standard
Italian. The Italian constitution of 1948, adopted in reaction to the debacle of
fascism, introduces a different emphasis, by providing that the Italian Republic
is to protect linguistic minorities.®” The charters of the special statute regions
created in conjunction with the 1948 constitution provide specific rights in respect
of language, e.g., for German speakers in Trentino-Alto Adige/Siidtirol and for
French in Valle d’Aosta. Relatively recent national legislation in implementation
of the constitutional provision for protection of linguistic minorities focuses on
education and interactions with the public administration. It provides for protection
of the language and culture of members of Italy’s linguistic minorities who speak
Albanian, Cataldn, Croatian, French, Friulian, German, Greek, Ladino, Occitan,
Provengal, Sardinian, and Slovenian.®® Southern Italy’s economic lag behind
northern Italy remains a concern. Through the 1990s it was addressed principally by
direct State subsidies and economic development initiatives outside the framework
of the Regions.®

The continuing invention of an Italian federalism under the 1948 Constitution
is not fundamentally the accommodation of territorial cleavages, i.e. a self-aware
minority’s concentration in a specific territorial area,’ but rather redefinition of the
State to accommodate national political impasse through invention of governmental
levels other than the State itself, accompanied by devolution and delegation of

85See supra note 2 and accompanying text.

86Lucy Riall, GARIBALDI: INVENTION OF A HERO 135-36 (2007).

871talian Constitution, art. 6. See Louis Del Duca and Patrick Del Duca, An Italian Federalism ?—
the State, its Institutions and National Culture as Rule of Law Guarantor, AMERICAN JOURNAL
OF COMPARATIVE LAW 54: 799 (2006).

881 aw no. 482 of Dec. 15, 1999, GAZz. UEE. no. 297 of Dec. 20, 1999.

89See Carlo Trigilia, SVILUPPO SENZA AUTONOMIA. EFFETTI PERVERSI DELLE POLITICHE NEL
MEZZOGIORNO (1994).

N See Ugo M. Amoretti, Federalism and Territorial Cleavages, in FEDERALISM AND TERRI-
TORIAL CLEAVAGES 1-23, 2 (Ugo M. Amoretti and Nancy Bermeo, eds., 2004) (essays on
federalism and territorial cleavage in Belgium, Canada, France, India, Mexico, Nigeria, Russia,
Spain, Switzerland, Turkey, and United Kingdom, plus Italy).
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responsibilities.”! ITtaly’s Christian Democrat-led coalition governments could not
conceive national leadership by a Communist party that might turn away from
Western Europe and the United States, but the energy of the left-wing opposition
excluded from national power found expression in development of Regional and
municipal autonomy. More recently, the Lega Nord and voices of the political right
crafted a national role from Regional and municipal foundations.

11.5 Conclusion

Regionalization and Supranationalism in Italy have proceeded concurrently as
means of working around political impasses in politics at the national level.
Their progress has redefined the State’s essence, paradoxically reinforcing its
role as guarantor of the constitutional rule of law. Both Regionalization and
Supranationalism with time appear to be contributing to distill the State’s premier
purpose to the highest level, namely, assuring the constitutional rule of law. In
legal matters, the Italian system is likely to remain highly unified. Its constitutional
court and national government work effectively to assure that Italy’s European
Union and other international obligations are implemented uniformly. Its Regional
governments focus almost entirely on land use, health care and other matters that do
not challenge the pre-eminence of national institutions, including the national codes
and statutory law, the importance of the state budget and public administration, and
the exclusively national system of courts.

The national political process, although frequently manifesting sustained
impasse, has in actuality been creative in affirming the State and its institutions
through their deconstruction by Regionalization and Supranationalism. The
State in the expression of national politics instigates the nascent federalism,
and the State’s institutional mechanisms of control assure it’s unfolding within
the parameters of the constitutional rule of law. These mechanisms range from
the Constitutional Court’s role as arbiter of the bounds of State and Regional
responsibilities, to the veto effects of national referenda, the budgetary controls
under the continuing dominance of State revenue-sharing, and the Corte dei
Conti audit of all governmental bodies. The uniformity of national legal culture
further affirms the State’s continuing role as guarantor of the constitutional rule
of law. Within this framework, the Italian electorate has begun to vote in ways
that alternate State governance among political groupings, while simultaneously
supporting increasingly vibrant Regional and municipal polities.

1Ugo M. Amoretti, ltaly: Political Institutions and the Mobilization of Territorial Differences, in
FEDERALISM AND TERRITORIAL CLEAVAGES 181-200 (Ugo M. Amoretti and Nancy Bermeo,
eds., 2004), although focusing on the last decade’s “political mobilization of the territorial cleavage
between north and south,” recounts Italian politics and governmental structures consistently with
the present State reconstruction and constitutional rule of law analysis.



294 L. Del Duca and P. Del Duca

The Italian State arose as a unitary State because the territorial entities that
Piemonte incorporated into the new State of Italy lacked effective political insti-
tutions to sustain any federal system.”” Moreover, the Piemonte regime’s elitist
character, with its flexible constitution, paved the way for degeneration into the
fascist debacle. In view of this history, that Italy’s present flourishing as a State
under the constitutional rule of law is so tied to the development of its Regions,
accompanied by its participation in the supranational European Union, is a happy
irony, which builds upon Italy’s diverse histories of its regions, yet also their
common history with the rule of law. Although slow in developing, recourse to
regionalization under the 1948 Constitution to work around political impasses,
is building political capacity for Regional government, ranging through public
administration, taxation, and regional politics distinct from national politics. The
story of the Italian State’s Regionalization and Supranationalism is a story of
continuous procedural adjustments to work through and around national-level
political impasses by newly invented institutions and practices.

The tools for State control of the Regions, including the Constitutional Court’s
protection and promotion of Regional spheres of activity, together confirm clas-
sification of Italian Regionalism as a system of Regional autonomy guaranteed
by a national constitution, certainly not the joining of sovereign states in a
federal or supranational union. Conversely, the Regions’ legislative and budgetary
autonomy confirm Italian Regionalism as more than the mere decentralization of
administrative functions evidenced in unitary states.

92See Ziblatt, supra note 1.
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12.1 Overview

The current Federation of Malaysia is now comprised 