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FOREWORD

In presidential campaigns, candidates of both parties wax eloquent about
what they will do, if elected, to improve the public services that citizens
most care about. They confidently assure voters that they will improve the
performance of local schools, repair dangerous bridges, ensure low-income
families access to effective health services, clean up pollution, reduce street
crime, and respond rapidly to natural disasters and terrorist attacks. A listen-
ing voter might be forgiven for believing that, with the consent of Congtess, a
president has the power to deliver on these promises and implement the poli-
cies for which the voters have chosen him or her over other candidates. In fact,
however, this voter would be wrong. With respect to all these issues so close to
voters’ hearts, a new president, even with a cooperative Congress, has at best a
mandate to negotiate policy changes with fifty states and even less direct
responsibility for implementing new policies once they have been decided.

In national defense, foreign affairs, and a few domestic programs (notably,
Social Security and Medicare), the federal government calls the shots. Most
domestic policy, however, involves multiple layers of government in complex
and often obscure ways. The federal government uses an incredible array of
policy tools, including regulations, mandates, incentive grants, partnerships,
and persuasion, to exert its influence on policies and relies heavily on states

X
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and their localities to carry them out. This complicated federal system has
many benefits in a huge and diverse country with a strong tradition of resist-
ing central authority. It permits flexibility and innovation in public services
and allows for differences in priorities in different parts of the country. But it
also has potential for stress, mismanagement, wasteful infighting, and unde-
sited outcomes when policymakers at all levels lose sight of the importance of
keeping the intergovernmental machinery in repair and operating smoothly.

This book brings together the wisdom and ideas of a group of thoughtful,
knowledgeable experts on our federal system. It deals both with the overall
state of intergovernmental interaction and with particular areas of difficulty
or innovation. Collectively, the authors shout loud and clear, “Pay attention
to our federal system! It is changing; it is stressed, and the stresses are about
to get much worse. If you care about improving public services in the United
States, work hard now to understand and improve the functioning of our
federal system.” This warning could hardly be timelier, and this book backs it
up with solid research on the state of our federal system.

There are cogent reasons for refocusing on federalism right now. The grim
outlook for the federal budget makes it inevitable that in the near future,
strains between the federal government and the states over funding domestic
programs will escalate into a crisis. Promises made to seniors under Social
Security and Medicare, combined with dramatic prospective increases in the
number of older people and the rising cost of medical care, mean that federal
spending will far outrun federal revenues over the next couple of decades.
Federal decisionmakers will be forced to choose among extremely unpopular
options—raising taxes, reneging on promises to the elderly, and drastic cuts
in other spending, including money for state and local governments. These
tough choices will have to be made in the context of strong antitax sentiment
at all levels of government and escalating demand for exactly the services that
involve maximum interaction between Washington and the states. Citizen
concern about education, affordable health care, safe infrastructure, environ-
mental protection, reduction in crime, and rapid response to threats and dis-
asters is sure to keep on growing. Responding adequately to these widely felt
needs will take constant attention to improving the functioning of our fed-
eral system.

Making federal-state interactions work smoothly is neither easy nor glam-
orous. As the authors of this volume point out, the few institutions histori-
cally charged with improving intergovernmental communications—or even
keeping track of what is happening—have been seriously neglected in recent
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years and in some cases abolished. We need to reverse course quickly.
Improving the machinery of federalism is essential to making government
services more responsive and effective at all levels and dealing with the loom-
ing choices posed by the demographic and economic pressures that face the
United States in the years immediately ahead. The authors of this book have
made a major contribution to the cause of public understanding of the
importance of intergovernmental interaction in our federal system and how
to improve it.

Arice M. RivLIN
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INTRODUCTION

Intergovernmental Management

and the Challenges Abead

TIMOTHY J. CONLAN anp PAUL L. POSNER

The intergovernmental system in the United States faces emerging chal-
lenges ushered in by economic, technological, and demographic trends
of the twenty-first-century. As the nation’s population ages, all levels of gov-
ernment will face new and more difficult fiscal choices that will test the
capacity of our system to respond to emerging needs. At the same time, our
institutional capacity to analyze these changes, to assess their implications for
the intergovernmental system, and to craft sensible and effective policy
responses has been diminishing. Particularly at the national level, an analyti-
cal infrastructure of executive branch entities, legislative subcommittees, and
independent federal agencies that was gradually constructed over many years
has been pruned and allowed to erode, thus undermining our institutional
capacity to respond as new problems emerge. In a modest way, this book is
intended to help address this knowledge gap.

New Challenges

Demographic, technological, and social changes are reshaping the nation’s
economy and creating new challenges for governments at all levels. An aging
society and new health care technologies are driving health care costs to ever
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higher levels. By some estimates, total health care expenditures are projected
to reach 20 percent of gross domestic product by 2016. Spending for
Medicare and Medicaid alone is projected to make up more than 31 percent
of the total federal budget by 2017 and, without policy changes, will con-
tinue to grow further in subsequent years.! State budgets are also projected to
become increasingly dominated by health care expenditures, squeezing the
fiscal capacity needed to address infrastructure, education, and other emerg-
ing demands. State and local revenue systems face new challenges from a
more globalized and technocratic economy with more mobile sources of
commerce and income that can elude the grasp of taxing authorities at sub-
national, and even national, levels of government.?

Fiscal limits and constraints, however, have not translated into downsized
public expectations for government. Quite the contrary: public expectations
for governmental responses to a wider range of public and private problems
have prompted growth in the number, size, and complexity of governmental
initiatives and programs. Most important, the major public problems and
policy responses of recent years are overwhelmingly intergovernmental in
nature. The nature of policy challenges and the resources needed to address
them are not the preserve of a single level of government; rather, the prob-
lems and the solutions to emerging challenges are widely distributed
throughout our intergovernmental system.

Accordingly, the programmatic and fiscal fortunes of all levels of govern-
ment have become more intertwined and interdependent than ever before.
From the federal perspective, state and local program priorities, management
capacity, and fiscal resources have become more essential to the success of
national initiatives in such areas as health care, education, homeland security,
and environmental management. As the range of federal initiatives has
grown, so has the reach of federal programs, resources, and mandates into an
ever wider range of state and local activities heretofore largely untouched by
intergovernmental systems, from fire departments to sales tax regimes to elec-
tions administration.

The spending priorities, programmatic choices, and management prac-
tices of state and local government have increasingly come to reflect the ini-
tiatives of numerous national and even international actors and influences.
On the spending side, Medicaid has nearly doubled as a share of state budg-
ets over the past ten years and is expected to constitute one-third of state
budgets over the next ten years. On the revenue side, state and local govern-
ments revenue policies and administration have increasingly become con-
strained by federal preemptions, national and global business pressures, and
emerging technological changes.
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Adding complexity to these fiscal, demographic, and administrative chal-
lenges are correlated changes in our political system. Political processes,
access, and communications have all been affected by changes in technology,
finance, and organization. These changes have, in turn, altered the distribu-
tion of power within the intergovernmental system, often to the detriment of
state and local governments. The explosion of interest groups and lobbyists in
Washington, the proliferation of new forms of media, and changes in the
political party system all affect the national policy process. They have also
contributed to the rise of more self-interested, opportunistic behavior among
actors in the intergovernmental system, as witnessed by the continued growth
of categorical grants and the explosion of earmarks in the past ten years.

In some respects, these changes are a continuation of long-standing trends
in the federal system that have been noted for more than forty years. What is
new is the range of program areas that are touched by these issues and the
growing stakes associated with intergovernmental programs. These trends are
epitomized by the emergence of local fire departments—one of the last bas-
tions of purely localized services—as a critical front line in the national
homeland security initiative. Similarly, local schools have become a target in
the national bull’s-eye on education reform. Performance failures by these
quintessentially local institutions now have come to be seen as having major
national consequences, whether it be for national security or for the nation’s
educational and economic future.

These challenges will test the capacity, flexibility, and adaptability of our
intergovernmental system. The design and management of intergovernmen-
tal programs have become more critical to the achievement of national goals
across many areas. The emergence of new federal models of accountability
for national performance goals in education, welfare, and environmental pro-
tection will test the capacity of the system to address national performance
outcomes while also adapting these programs to the unique priorities, needs,
and capacities of state and local systems. Emerging state and local forms of
collective action will also have an impact on national goals—whether from
states that have organized to achieve common objectives in such areas as
streamlining sales tax policy and administration or from local areas that have
reinvigorated regionalism to address spillovers and achieve more uniform
policy outcomes across a regional area.

Eroding Institutional Capacity

As these changes unfold, the capacity of our intergovernmental system to sys-
tematically assess and respond to these developments will be tested as well.
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Monitoring the performance and capacity of a diverse system of intergovern-
mental partners has always been a challenge. As the importance and relevance
of intergovernmental management become more central to more policy
areas, gaining a systematic and credible understanding of trends in the fiscal,
programmatic, and administrative capacity of the system has become more
critical.

At the same time that our need for understanding complex intergovern-
mental relationships is growing, our institutional capacity for intergovern-
mental monitoring and analysis has been weakened. Over the past quarter
century, the small but invaluable network of federal offices and agencies
established to help improve and rationalize intergovernmental management
has been diminished, disbanded, or transformed into instruments of advo-
cacy. At the same time, congressional attention to issues of intergovernmental
relations and public administration has also eroded as intergovernmental
subcommittees have been abolished or diminished in stature.

Organizational changes in the federal executive branch have been particu-
larly striking. The White House Office of Intergovernmental Affairs, which
traces its origins back to the Kestnbaum Commission of the 1950s, has grad-
ually lost analytic capacity and policy influence. Since the mid-1980s its role
has rarely extended beyond political outreach and liaison activities with state
and local officials. Indeed, the office is hardly visible in the Bush White
House, having been eclipsed by the president’s faith-based initiative and
political operations.

The Office of Management and Budget, a once-robust presence in inter-
governmental management in the late 1960s and early 1970s, also dwindled
over time. The intergovernmental relations office was formally abolished in
1983, and its responsibilities were divided or disbanded over time. “There is
no crosscutting intergovernmental management institution any more,”
observes Dwight Ink, a former OMB assistant director.? Similarly, the Trea-
sury Department’s Office of State and Local Finance, once an important
source of information and expertise on intergovernmental financial issues,
was eliminated in 1988 and never replaced.

Nowhere has the decline in federal intergovernmental expertise been more
dramatic than in the elimination of the Advisory Commission on Intergov-
ernmental Relations (ACIR) in 1996. As the “permanent” successor to the
Kestnbaum Commission, the ACIR was once a major source of data, policy
analysis, and intergovernmental management expertise in the federal govern-
ment. It played an important role in the design and creation of a host of
intergovernmental policy initiatives, including General Revenue Sharing,
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block grants, and unfunded mandates reform. It also produced landmark
research on public finance, intergovernmental regulation, substate and multi-
state regionalism, and the grant-in-aid system. Yet a slow period of decline
beginning in the 1980s culminated in drastic budget cuts and the agency’s
ultimate termination by the 104th Congress.

Legislative indifference to the infrastructure of intergovernmental manage-
ment was exhibited within Congress as well. Legislative subcommittees on
intergovernmental relations, which were established in both the House and
the Senate in the 1950s and early 1960s, became active centers of legislative
initiatives and oversight from the 1960s through the mid-1980s. In 1987,
however, the Senate abolished its stand-alone subcommittee on intergovern-
mental relations, merging it with the former subcommittee on the District of
Columbia. Since 1995 there has been no Senate subcommittee with “inter-
governmental relations” in its title. In the House, the Subcommittee on
Human Resources and Intergovernmental Relations became the Subcommit-
tee on Human Resources in 1997. “Intergovernmental relations” was tem-
porarily restored to the title of a minor House subcommittee in 2001,% but
that too was abolished in the 109th Congress. Today, only the Government
Accountability Office and the Congressional Budget Office have small organ-
ized units dedicated to intergovernmental management and policy issues.

Consequently, the capacity of our policymaking institutions to oversee the
performance of the system and to take concerted action to strengthen that
system has become a defining issue for effective governance in the twenty-
first century. Although in recent years each level of government has fortified
its capacity to measure its costs and performance, the management of pro-
grams and policies across boundaries has yet to become a focus for concerted
attention, analysis, and reform.

The Outline of this Book

This volume is intended to chart potential pathways for improving gover-
nance in our intergovernmental system. The chapters in the first section pro-
vide an analysis of trends that are shaping current practice in the intergovern-
mental system as well as analytical frameworks for interpreting those trends.
Later chapters examine in more detail specific policy arenas in which inter-
governmental management is central to policy outcomes and debates—
homeland security, education, welfare reform, environmental policy, and
health care. The book concludes with chapters addressing the capacity of the
system to govern, oversee, and reform the intergovernmental system.
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Framing the Intergovernmental Debate

Part 1 presents analyses designed to help illuminate the evolution of contem-
porary federalism as well as fiscal, regulatory, and political trends that are
shaping the context of intergovernmental management. In chapter 2,
Richard Nathan argues that the federal system has been a powerful driver of
governmental growth in the United States. This argument builds upon his
eatlier proposition that American federalism has evolved in cycles of federal-
state activism. Specifically, Nathan has argued that during past periods of
national conservative dominance states served as the centers of progressive
policy experimentation, though during eras of national liberalism they have
often seemed to be conservative bulwarks.> Here he takes the argument fur-
ther, suggesting that over time this process has the effect of ratcheting up
governmental growth and activism, as expansive innovations at one level
become the foundation for expanded programs at the other, once political
conditions turn favorable.

In chapter 3, Timothy Conlan takes up the topic of federal evolution from
another perspective. Conlan suggests that we have exhausted our insights
from the Betty Crocker school of intergovernmental analysis, with its prolif-
eration of federalism cake metaphors, and recommends turning to paradigms
drawn from the natural sciences to help interpret developmental processes in
the federal system. In particular, he suggests that geology can provide a rich
vein of analogies for understanding both periods of change in the federal sys-
tem and major continuities from one era to the next.

Fiscal and economic trends shaping the future of intergovernmental rela-
tions are analyzed by Ray Scheppach and Frank Shafroth in chapter 4. The
authors outline the forces driving the emerging economy—globalization,
technology, deregulation, and demographic change—and sketch their impli-
cations for federal and state expenditure and revenue systems. They suggest a
series of budgetary reforms and changes in taxation to help the intergovern-
mental system cope with the challenges ahead.

Major Policy Issues Iesting the Intergovernmental System

Part 2 focuses on specific policy domains in which the intergovernmental
system is facing contemporary challenges. In chapter 5, Charles Wise and
Rania Nader examine the post-9/11 expansion of federal involvement in
homeland security and national efforts to create an integrated intergovern-
mental system in this policy field. They explore the challenges of designing,
funding, and implementing a coordinated system of emergency planning,
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intelligence, preparedness, and response in a domain characterized by con-
flicting federal, state, and local roles, resources, and capabilities.

A similar theme of intergovernmental tension is developed by Kenneth
Wong in chapter 6, which examines the Bush administration’s efforts to
shape education standards and services in the traditionally decentralized field
of public education. Wong places the No Child Left Behind program in the
context of earlier state and federal efforts to improve performance standards
in education and to increase public education services to poor children. He
also analyzes the challenges of policy design and implementation in this field
and the intergovernmental intersection of education initiatives at multiple
levels of government, from voucher initiatives to state takeovers of failing
local schools.

In contrast to nationalizing trends in homeland security and education,
welfare policy was the focus of a widely heralded attempt at policy devolution
in 1996, when Congress replaced Aid to Families with Dependent Children
with the Temporary Assistance for Needy Families (TANF) block grant. In
chapter 7, Jocelyn Johnston seeks to gauge the success of this effort by
exploring the implementation of welfare reform and its policy consequences.
She examines new areas of state discretion provided by welfare reform as well
as the impact of tightened federal standards for welfare eligibility and job
placement. Finally, she assesses the intergovernmental effects of welfare
reform’s reauthorization in 2000.

Another technique of policy decentralization is explored by Carol and
William Weissert in chapter 8, which analyzes the effects of federal waivers in
the administration of state Medicaid programs. Just as waivers were used to
experiment with welfare reform before the enactment of TANF, administra-
tive waivers of federal rules and standards in the Medicaid program are allow-
ing new approaches to the delivery of health services to the poor in several
states. The Weisserts examine the political and administrative strengths and
weaknesses of waivers as a tool of intergovernmental management. They also
examine programs being developed and implemented in states such as
Florida and Massachusetts, seeking to uncover emerging trends in health care
finance and service delivery.

A final chapter in part 2 explores decentralized policy innovation at the
state level in the absence of explicit federal policy initiatives. In chapter 9,
Barry Rabe examines the proliferation of state global warming initiatives. He
pays particular attention to “bottom-up” regional efforts, seeking to discover
whether this form of decentralized regionalism can represent a new model for
environmental policymaking,.
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Issues of Governance in the Intergovernmental System

A final set of chapters in this book looks at crosscutting issues of governance,
management, and reform in intergovernmental programs. Chapters 10 and
11 constitute a dialogue on the strengths and weaknesses of performance
management in the intergovernmental system. In chapter 10, Shelley Met-
zenbaum proposes that federal agencies administering intergovernmental
programs focus less on enforcing accountability and more on stimulating
experimentation, learning, and diffusion of best practices among state and
local implementers. To this end, she urges agencies to focus their energies on
devising appropriate policy goals and performance measures, backed by
appropriately structured incentives and penalties. In chapter 11, Beryl Radin
also examines performance management in federal grant programs, but she
stresses that caution is necessary to avoid negative and unanticipated conse-
quences. Most important from an intergovernmental standpoint, Radin
notes that performance management approaches have the potential to
encourage unexpected and often excessive centralization in federal programs.

In various ways, issues of centralization and decentralization also emerge
as critical issues in the final three chapters. In chapter 12, Carl Stenberg con-
siders the future of block grants as a tool of devolution, based on experience
with earlier block grants. He suggests that, by some measures, block grants
can contribute a greater degree of flexibility to the intergovernmental system,
but their potential is often overstated and difficult to realize.

Whereas block grants and other techniques of devolution are often con-
strained in their impact, Paul Posner finds in chapter 13 that the velocity of
federal mandating has continued apace during the Bush administration.
Although some anticipated a retreat—or at least a respite—from intergovern-
mental regulation during the first era of unified Republican control in Wash-
ington since the early Eisenhower administration, Posner documents the
continued growth of federal mandates, including areas like education stan-
dards and fire protection that have traditionally been the preserves of state
and local government. To explain this growth, Posner develops a model of
mandate politics that focuses on the behavior of policymakers at both the
national and subnational levels.

The theme of intergovernmental politics is continued in chapter 14, by
Troy Smith. Smith examines the influence of intergovernmental lobbying on
federal policymaking. Changes in judicial doctrines and in American politics
have relaxed traditional constraints on intergovernmental policies, he argues,
placing a premium on lobbying efforts by state and local officials. He
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explores collective action problems that limit the ability of state and local
government associations to work effectively on certain issues and examines
the conditional strengths and weaknesses of individual state lobbying to
influence federal policy decisions.

Finally, in chapter 15, Paul Posner and Tim Conlan take stock of the find-
ings of previous chapters and consider options for policy responses and
reform. They discuss the political roots of policy nationalization and the
increasing velocity with which policy innovations at the state level are emu-
lated by Washington and often reimposed as mandates on the states. They
also discuss the erosion of cooperative federalism and the transition to more
coercive and opportunistic forms of intergovernmental relations. Although
the federal government continues to “borrow strength” from states and locali-
ties for the administration and partial financing of federal policy initiatives,
Posner and Conlan also note that such strength cannot merely be assumed in
the future, given the expected economic and demographic challenges in the
years ahead. Finally, they consider the enduring strengths of the federal sys-
tem, strengths that may help it meet the policy and managerial challenges in
the years ahead.
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PART I

FRAMING THE
INTERGOVERNMENTAL DEBATE






UrDATING THEORIES
OF AMERICAN FEDERALISM

RICHARD P. NATHAN

l\ /I odern federalism was born in America.! Arguably, it was born of
political necessity. It was not a bold new invention so much as what
James Madison called a “composition,” taking into account the existence of
thirteen colonies (now states) that were unlikely to look kindly at their aboli-
tion and replacement with a national government.? We cannot know what
the founders’ motives were. Perhaps they liked this new blend whereby citi-
zens are citizens of two governments, national and state. We can be pretty
sure, however, that James Madison and Alexander Hamilton were more
interested in unification than preservation—that is, more interested in the
establishment of a national government than in the preservation of the pow-
ers and perquisites of the colonial governments, some of which (Virginia
most of all) had a vast expanse of land and a strong standing army, while oth-
ers were small and sparsely populated. Later, in 1798, outraged by John
Adams’ alien and sedition laws, Madison turned against his own invention
when he authored the Virginia Resolutions, arguing for the state’s right to
secede from the new union.
The earliest justifications for the federal form were grounded in a central
premise of James Madison (although not original) about the need for coun-
tervailing mechanisms to prevent the rise of overreaching power holders,

13
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surely a worthy concern. The Federalist Papers, which he wrote with Alexan-
der Hamilton and John Jay (like modern op-ed articles) to advance the ratifi-
cation of the U.S. Constitution, emphasized the idea that the three branches
of the national government and the division of power between it and the
states would prevent such excesses. States would check and balance out the
authority of the national government. But they have done more than this.
The activist role of the states over time has ratcheted up governmental power
and responsibility in the society and the economy. In examining this proposi-
tion, the perspective of this chapter is historical.

Historical Perspective

In the nineteenth century, the role of government in the society and econ-
omy of the United States was limited except in wartime and for some, but
not extensive, internal improvements. The dominant view of the relationship
between the nation and the states was that of dual federalism, stipulating a
discrete division of power and responsibilities between them. This division
was seen in presidential actions (vetoes in some instances, and a lack of initia-
tive in others) and in Supreme Court decisions that prohibited national gov-
ernment incursions into domestic policy domains on the grounds that such
actions would invade state sovereignty. John Tyler was the first president to
use the veto for the purpose of “maintaining the structural division of author-
ity between the states and the federal government.”® Tyler vetoed two
national bank bills (1841) and two provisional tariff bills (1842) because he
believed each would produce a chain reaction that would obscure the line
between state and federal power. He also vetoed a bill to appropriate
$340,000 for improvements to eastern harbors (1844), a proposal he viewed
as outside the bounds of congressional commerce power and thus a threat to
state sovereignty. But that was then. What about now?

In the mid-twentieth century, lines became blurred. Practice, as well as
academic theories of American federalism, moved from dualism to a dynamic
concept as advanced in the writing of the political scientist Morton
Grodzins, who emphasized the complexity of federalism, not as a layer cake
but as a marble cake with “an inseparable mixture of different colored ingre-
dients.”> This viewpoint was advanced by some scholars in terms that
depicted American federalism as inchoate and complicated—one account
describes it as “bankrupt” and another as indecipherable.® Scholars in this
camp saw the federal-state relationship as weakening over time and viewed
American federalism as a way station on the road to a unitary form. The
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political scientist Luther Gulick said in the Great Depression years, “The
American state is finished. I do not predict that the states will go, but affirm
they have gone,” and Harold Laski wrote about “the obsolescence of federal-
ism.” Jon C. Teaford in his excellent book The Rise of the States quotes former
U.S. senator Everett Dirksen of Illinois (a noted phrasemaker), saying he was
concerned that if prevailing trends continued, “the only people interested in
state boundaries [would] be Rand-McNally.””

Not everyone shares this view now—or did then. Other scholars challenge
the characterization of U.S. federalism that highlights its constant change-
ability and the resulting problem that nothing is clear, along with the prog-
nosis that federalism is on the way out.

Writing at the same time as Grodzins, in the 1960s, the British political
scientist K. C. Wheare said, “The test which I apply for federal government
is simply this. Does a system of government embody predominantly a divi-
sion of powers between general and regional authorities, each of which, in its
own sphere, is co-ordinate with the others and independent of them?” In
addition, the central and regional governments must have “exclusive control”
in some areas of activity.® The view of the American political scientist Arthur
W. Macmahon is similar: “The matters entrusted to the constituent govern-
ments in a federal system (whether their powers are residual or delegated)
must be substantial and not trivial.”®

My position is that states have played a strong and leading role in respond-
ing to domestic needs, that they still do, and that their role has been crucial
for the development of national domestic policies and programs. My view is
less legalistic and more nuanced than Wheare’s and Macmahon’s and at the
same time more positive about the importance of the state role in American
federalism than those of Morton Grodzins, Luther Gulick, and Harold Laski.

A useful insight as the starting point for this interpretation is found in the
writing of Richard Neustadt on the horizontal dimension of American gov-
ernment, as opposed to its vertical federalism dimension.!? Neustadt portrays
the U.S. national government, with its three branches, as based not so much
on the separation of powers as on the concept of separate institutions sharing
power.!! In the same way, the national government and the states share power.
Indeed, they share power in complex ways. There is no getting around this.

Responsibilities for governmental functions can be shared in three major
ways, through policymaking, finance, and administration.!? Typical of many
major functional areas of U.S. domestic public affairs are intergovernmental
arrangements whereby the national government has a role in making policy
and financing it but administrative responsibility is lodged with the states,
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which also share in policymaking and financing. Over time, the process by
which these sharing arrangements are shifted and shaped has expanded the
role of government in the U.S. economy and society. This is because the
American brand of federalism has produced surges of governmental growth
and activism on the part of both the national government and the states. His-
torically, these surges have had a pro-government, growth-inducing effect.

The historical approach to the study of American federalism taken in this
chapter emphasizes assessments of the impact and sustainability of major
changes in the functions of the national government and state governments.
This approach can be contrasted with approaches that are more legalistic,
emphasizing changes in laws and regulations within major functional areas of
government. The challenge for scholars of American federalism is to evaluate
both types of data—broad gauged and more specific—in terms of their
degree of influence on the development of governmental powers and respon-
sibilities over time.

The United States is not alone among Western democracies in having
expanded the role of government. Modern industrial democracies have
mixed economies; citizens have become increasingly dependent on a wide
range of public institutions for the provision of services—education, poverty
relief, public health and the provision of health care, workplace protections
and supports, the regulation of markets, transportation, environmental pro-
tection, parks and recreation—the list goes on, encompassing many and
diverse services that are heavily influenced by state governments and the local
governments they charter and can oversee.

In periods when support for governmental activism was on the wane in
Washington and in the country as a whole, the existence of a state-level
counterforce kept the pressure on for public sector growth. Innovations, par-
ticularly those of progressive states, have been tested, refined, debugged, and
often diffused across the country. In some cases, they have morphed into
national policies and programs. The oscillation of surges of governmental
activism, sometimes from the center and sometimes from the periphery, has
impelled the growth of governmental power in a way that would not other-
wise have occurred in the individualistic political culture of America.

The European pattern of a generally steadier growth path for public ser-
vices and the welfare state differs from the choppier pattern of growth in the
American setting. Social policies and programs in the United States have
grown in ways that, according to Theda Skocpol, are often overlooked and
misunderstood in characterizing the nation as the Wild West of free enterprise
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and limited government. Skocpol points out that from 1880 to 1929, forty-
four states adopted workers’ compensation laws, six adopted old-age pen-
sions, and forty-four adopted mothers’ pensions.! The same is true for the
regulatory role and activities of state governments in the nation’s industrializ-
ing economy. Regulation of railroads, public utilities, insurance, and securi-
ties corporations were developed over time by leading states, often diffused to
other states, and in some cases morphing into national government responsi-
bilities as interconnectedness in the economy increased.'* Referring to
roughly the same period as Skocpol, Allan Nevins and Henry Steele Com-
mager write that “the first great battles of the reform movement were fought
out in the states.”!> Examples of state initiatives in areas of domestic policy at
the turn of the century include compulsory school attendance, vaccination
laws, the creation of state boards of education, reforms of political processes,
a growing role for state boards of charity, child labor laws, and state regula-
tory policies in licensing and zoning.

In the 1920s, when the country was “keeping cool with Coolidge,” states
were the source of progressive initiatives like mothers’ pensions (which
Skocpol highlights), unemployment insurance, public assistance, and work-
men’s compensation. James T. Patterson notes that states “preceded the fed-
eral government in regulating large corporations, establishing minimum
labor standards, and stimulating economic development.” He adds that “the
most remarkable development in state government in the 1920s was the
increase in spending.”!® In this way and others, state initiatives planted the
seeds of Franklin D. Roosevelt’s New Deal.

Fast-forward to the 1980s, when the pendulum of national social policy
swung away from Lyndon Johnson’s Great Society. Again, there was a surge
in state-level activism, in this case in response to President Ronald Reagan’s
1981-82 cuts in federal domestic spending. States reshaped their counterpart
programs to reflect their priorities, increased the funding of programs in areas
in which the federal government became less active, and assumed more con-
trol over the activities of local governments. In doing so, states expanded
their influence, both vis-a-vis the federal government and in their relation-
ships with local governments and nonprofit organizations.!” In much the
same way, Barry Rabe has documented how state governments developed—
and continue to advance—innovative environmental policies, forming coali-
tions that cut across regions and partisan divides to combat global warming.
In doing so, they have assumed a leadership role in a field that conventionally

has been regarded as assigned to the federal government.!®
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The New, New Federalism

At the present time, liberals are on the march at the state level. Federalism is
being discovered—some would say rediscovered—Dby liberals. Representative
Barney Frank (D.-Mass.) was compared to states’ righter and former U.S.
senator Strom Thurmond when he argued that the states (with Massachusetts
out front) should be the arbiters of same-sex marriage.!? Frank is not alone.
Other liberals see the states, particularly those with liberal leaders, as the
appropriate governments to deal with domestic hard challenges. Following
are some examples.

On several occasions the federal government has tried strategies to halt the
growth of the Medicaid program, which aids the elderly, the disabled, and
poor families. But since the program has such a broad constituency of recipi-
ent groups (not just the poor) and multiple provider interests, state govern-
ments have fought back (so far quite successfully) to shield Medicaid from
Washington’s retrenchment efforts.

On a broader canvas, state governments are actively reforming health pol-
icy to expand coverage, control costs, advance preventive strategies, rational-
ize decisionmaking about facilities, and institutionalize new information and
management systems. This quiet revolution is not unusual in American pub-
lic policymaking: Health reform is happening while we are talking about it.
Whatever national reforms are adopted in the future, there is much to be
learned from what states have been doing for the past five years.

Cleaning up the environment is a policy area in which many states are
ahead of the curve compared with the federal government. This is demon-
strated, for example, by the nine-state northeastern accord to freeze power
plant emissions and similar regional efforts under way in California, Wash-
ington, and Oregon.?’

Activists in many states are pulling every lever—on the part of the courts,
the executive branch, and the legislature—to distribute school funding in
ways that provide more aid to poor core-city and rural communities. States
are also leading the way in setting up preschool programs.

States have also intervened in the provision of public infrastructure.
Although the federal highway act is a big factor in the transportation field,
economic development interests at the state level on a general basis view state
governments as their best avenues and instruments for providing public facil-
ities. Some of the activism to do this is old-fashioned pork barreling, but this
does not diminish its importance. States often play a strong role in providing
facilities for economic development as well as for other public services, as
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advocated, for example, by supporters of K~12 and higher education, social
services, libraries, the arts, outdoor recreation, parks, and the like.

The same point applies to regulatory matters. The minimum wage is an
example of an area in which states are out front nationally. According to a
USA Today survey, seventeen states covering 45 percent of the national popu-
lation have set minimum wages above the federal rate of $5.15 an hour.?!
Following California’s lead in adopting a $3 billion bond issue to support
stem cell research, other states have joined in, notably Illinois, Connecticut,
and New Jersey.??

Some policy domains are not good issues for liberals to pursue nationally.
Sex education is one of these—the expectation being that currently national
action would cater to the intense concerns of religious fundamentalists and
other conservative groups. The debate in 2005 on the Terri Schiavo case in
Florida is one example of a state favoring a more liberal policy than that of
President George W. Bush—and, in this case, also of its governor, the presi-
dent’s brother Jeb Bush. Although not a likely area for federal policymaking,
teaching about evolution is yet another example of a sensitive subject that
from a liberal point of view is best left to the states. In this way, large and
small policies move around in American federalism. There is the case, for
example, of a bill in Congress to combat the use of ingredients in cold medi-
cines that can be used to make methamphetamine. Congressional sponsors of
the legislation sided with Oregon, which “wanted to be tougher than the fed-
eral law.”?? Similarly, in an Oregon case argued before the U.S. Supreme
Court, the question was whether the U.S. attorney general (John Ashcroft in
2001) could abrogate a state law permitting the administration of drugs to
assist suicides. Somewhat surprisingly, the Wall Street Journal sided with the
state on this issue in an editorial headlined, “The New, New Federalism.”24

There also has been debate in the courts to rein in state policies permit-
ting the use of marijuana by patients suffering from cancer and other ill-
nesses. Similar essentially liberal issues involving state policies have arisen in
the field of bioethics and on matters concerning the efforts of federal agen-
cies to weaken state constitutional restrictions on the use of public funds to
support faith-based social programs.?> Although it is not so much a liberal
versus conservative issue, the earnestness of state opposition to federal rules
and requirements under the No Child Left Behind Act is evidence of state
governments’ feistiness in recent years in asserting their prerogatives.2®

Franklin Foer, in the New York Times Book Review, said recently that this
liberal version of new federalism “may look like a desperate reaction on the
part of some liberals to the conservatives’ grip on Washington. But in fact the
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well-known liberal liking for programs at the national level has long coexisted
alongside a quieter tradition of principled federalism—skeptical of distant
bureaucracies and celebratory of local policy experimentation.”?” In similar
terms, Andrew Sullivan notes that “the U.S. Constitution was devised not as
a means to avoid social and cultural polarization, but as a way to manage it
without splitting the country apart.” He adds, “And it says a huge amount
about our contemporary amnesia with regard to the benefits of federalism
that this should now be seen as some sort of revelation.”?® Summing up this
literature, Paul Glastris in the Washington Monthly asks, “Why shouldn’t the
Democrats become the party of federalism?”%

Observations by liberals on the benefits of the federal form have their
counterpart in contemporary writings from the right. Michael Greve, of the
American Enterprise Institute, has advanced a strident theory of American
federalism as “inverted” in the way it has produced governmental growth and
the accretion of governmental powers and responsibilities: “In short, we have
not one but two federalism problems. The first, well-known problem is fed-
eral overreach and meddling in local affairs that ‘can never be desirable cares
of general jurisdiction.” The second, poorly understood but increasingly viru-
lent federalism problem is state interference with sister-states in national
affairs. My shorthand for the concurrent emergence of those problems is
‘constitutional inversion.” Greve lambastes the rise of what he characterizes
as “intergovernmental cartels,” consisting of public agencies and unions,
interest groups, and the providers of public service, that in his view have
powered this constitutional inversion. He goes so far as to say that because
federalism is a Leviathan force (his terminology), “we might be better off
with a wholly national government.”3°

Similarly, Steven Malanga of the Manhattan Institute sees a problem for
American government in the role and activities of “coalitions of tax eaters.”!

One group stands out as increasingly powerful and not quite in step
with the old politics on the Left: those who benefit from an expanding
government, including public-sector employees, workers at organiza-
tions that survive off government money, and those who receive gov-
ernment benefits. In cities, especially, this group has seized power from
the taxpayers, as the vast expansion of the public sector that has taken
place since the beginning of the War on Poverty has finally reached a
tipping point.3?

Malanga’s diagnosis should be familiar to readers of this book. In the liter-
ature of political science, the concept of “iron triangles” has had salience for a
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long time. The term refers to coalitions of legislators, interest groups, and
public agencies that pressure for and advance their governmental interests.
President Dwight Eisenhower, in his farewell speech, spoke in similar terms
about the dangers of the “military industrial complex.”3 This characteriza-
tion resembles both Greve’s intergovernmental cartels and Malanga’s coali-
tions of tax ecaters.

It is an oversimplification to depict such functional-area power wielders as
operating at the state or national levels and either pulling for more govern-
mental action from the center or pushing for it from the states. Such actors
are better viewed as intergovernmental. They operate at both the federal and
state level, and in many large local governments as well. They combine
national, state, and local governmental and nongovernmental actors. Their
strongest influence, whether it is exercised in Washington or at the state and
local levels, depends on the values of the times. In liberal periods, liberal
activists are likely to view the center as their best bet for getting things
done—as do conservative groups in conservative times. It is not federalism
these coalitions care about. It is advancing their interests. A commenter on an
earlier paper referred to this as “venue shopping.”>* Mathematically, it is eas-
ier to advance one’s purpose from the center rather than from fifty or more
places as venues for political action, but it is not always possible to do so.

In the field of social policy, the result of this pattern of periodic surges is
that programs have grown. The wide-ranging pluralism of actors and interest
produces governmental untidiness, fragmentation, and inefficiencies. But, as
James K. Galbraith has observed, the cumulative effect is that for many areas
of social government (health, housing, child care, education, aid for the aged
and disabled, drug treatment, and other social services), the American social
safety net is now much more extensive than it is perceived to be.?> It is a
common mistake for observers to focus so heavily on the pulling and hauling
of interests in the political process in Washington that they fail to appreciate
the size and scope of these institutional structures.3® Conservative actions by
states can hold back social policy. For example, states in which antiabortion
forces are powerful, or where there is a strong resistance to clamping down
on immigration or advancing affirmative action or aiding the poor, can con-
strain national policy activism. The Sagebrush Rebellion in the American
West is an example in the conservation field of one way resistance to central
government policymaking can be a strong force on the part of state govern-
ments.>” But over time this has not been the predominant effect of the state
government role in American federalism. The unabashedly opportunistic and
dynamic character of American federalism has abetted governmental growth.
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Concluding Comment

The theory of this chapter, that American federalism has had a strong and
lasting influence in ratcheting up governmental power and influence, focuses
on substantive policy actions as the units of analysis. This theory can be con-
trasted to the more nationally centered theory of coercive federalism, which
places relatively more emphasis on laws and regulations, particularly legal
preemptions of the states by the national government.® It is generally less
bullish than the theory advanced here, which emphasizes the activist, pro-
government role of the American states. Such differences of interpretation in
the academic literature can never be fully and definitively resolved. The
ratcheting-up theory of U.S. federalism advanced here is decidedly state
focused. It reverses the conventional politics that conservatives (often apply-
ing to Republicans) should like and support American federalism and liberals
(represented by pro-government Democrats) should look more kindly on it
than they typically do. This is not to deny that when expansionist views
about government prevail in the society, liberals can feast at the federal gov-
ernment table. But over time and on the whole, I conclude that it is not
unreasonable for liberals to champion federalism and conservatives to regard
it as a Leviathan force.
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BETWEEN A ROCK AND A HARD PLACE
The Evolution of American Federalism

TIMOTHY J. CONLAN

Metaphors have long been used as tools to help us think about the
nature and evolution of federal systems.! Cake metaphors have been
especially prominent, beginning with Morton Grodzins’ well-known com-
parisons of dual federalism to a layer cake and cooperative federalism to a
marble cake.? Other varieties of baked goodies inevitably followed: fruitcake
federalism in the 1970s, crumb-cake federalism in an era of declining federal
aid, and upside-down-cake federalism in the era of No Child Left Behind.

This smorgasbord of dessert metaphors has been inspired by the continu-
ing evolution of the American federal system. Although many of these seem
to be rather half baked, they have sought to capture intergovernmental
change within a common framework. Alternative efforts to illustrate trends
in the system with a disparate mix of metaphors have typically lacked a uni-
fying theme. For example, in Understanding Intergovernmental Relations, Deil
Wright suggests seven different metaphors to describe the phases of American
federalism during its first two hundred years (see table 3-1).3

This framework captures much of the prevailing wisdom about each
period: new metaphors help to capture emergent features or dynamics within
the U.S. federal system as it evolved from one with a substantial degree
of autonomy between federal and state governments to dense networks of
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Table 3-1. Phases of Federalism and Associated Metaphors

Phase Mezaphor Time period
Conflictual Layer cake 1800s—1930s
Cooperative Marble cake 1930s-50s
Concentrated Water taps 1940s—60s
Creative Flowering 1950s—60s
Competitive Picket fence 1960s—70s
Calculative Facade 1970s—80s
Contractive De Facto 1980s—90s

Source: Deil Wright, Understanding Intergovernmental Relations, 3d ed. (Pacific Grove, Calif.:
Brooks-Cole, 1988).

interaction under cooperative federalism and on to more contentious and
coercive relationships in subsequent years.# But this effort, and others like it,
suffers from vague boundaries and period overlap. If three phases—and three
metaphors—apply to the 1950s and three cover the 1960s, how well can one
“phase” be distinguished from another? Even if different stages gradually
phase in and out, what do we do about “relics” of earlier stages that continue
to persist? The cooperative extension service is still cooperative, just as it was
in the 1920s or the 1950s, even though we have also seen the development of
more coercive regulatory models of federal-state interaction elsewhere in agri-
culture, such as pesticide regulation and wetlands protections.

Thus one problem in describing the stages of American federal develop-
ment is that prominent examples of previous stages persist in each new era.
Broad sectors of public policy, such as family law and foreign affairs, are still
characterized by a substantial—though not exclusive—dose of dual federal-
ism, with the states predominating in one arena and the national government
the other. Public health, trade and export promotion, and highway construc-
tion still provide prominent examples of cooperative federalism in practice,
whereas environmental protection and civil rights have been characterized
often, though not exclusively, by coercive regulatory tools of intergovernmen-
tal relations. Finally, fields like education and homeland security are moving
away from deferential and cooperative modes of interaction toward more co-
optive models of intergovernmental relations.

How are we to make sense of this complexity? Metaphors can still assist us
with this task, graphically highlighting critical variables and illustrating key
relationships.> But this chapter suggests that it is time to close down the
intergovernmental bakery and turn to other sources of metaphors, drawn
from the natural sciences.
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Intergovernmental Metaphors from the Natural Sciences

The social sciences have borrowed a variety of metaphors and paradigms
from the natural sciences, some of which have potential for enhancing our
understanding of intergovernmental relations. Biological theories have been
used to explore the growth of government programs, the development of
interest group communities, and the evolution of social norms.® Such para-
digms might usefully be adapted to describe the evolution of the federal sys-
tem and the “ecology” of intergovernmental programs. Similarly, chaos the-
ory has been used to advance our understanding of developments in public
administration, and it might help describe complexity and path dependency
in the intergovernmental system.” Geology can serve as another systematic
source of intergovernmental insights, and it is the metaphor I would like to
explore here.

Evolutionary Theory

Evolutionary theory is an appealing source of metaphors for intergovernmen-
tal relations, and it has been widely used in other areas of political science.
The concept of punctuated equilibrium, for example, has been used to
describe and analyze the development of public policy agendas.® A similar
framework might be adapted to explain developmental patterns in American
federalism, marked by periods of dramatic change, such as the New Deal or
the Great Society, followed by longer periods of relative stability and incre-
mental change.

Population ecology models have been adapted by political scientists to
explain patterns of interest group development and density among the differ-
ent states.” Such a concept might similarly be adapted to explain the varying
densities of grant programs or other intergovernmental relationships in dif-
ferent functional areas. The ecological concept of islandness, which explains
unique patterns of species evolution in isolated niches, has been used in soci-
ology and geography, and it might be adapted to help explain distinctive
clusters of intergovernmental relationships in different policy communities.

One area that needs more attention in the adaptation of biological theo-
ries to the evolution and development of the intergovernmental system is the
mechanism causing observed patterns of change. That the intergovernmental
system evolves is not a novel or controversial observation. Explaining the
causes and direction of change, however, presents a challenge. In evolutionary
biology, the causal mechanism is natural selection. Perhaps such a concept



The Evolution of American Federalism 29

could be adapted to political evolution as well: In this case, the driving force
of political ambition is constrained and shaped by the changing context of
fiscal, administrative, and sociological habitats; thus a heightening of fiscal
constraints restricts the growth of discretionary grants and favors greater use
of regulatory tools or tax expenditures to satisfy the political ambitions of
national politicians. Such concepts have at least superficial appeal, but they
require more careful and systematic development for evolutionary theory to
reach its potential in explaining intergovernmental relations.

Chaos Theory

Chaos theory offers another paradigm with potential for illuminating impor-
tant elements of the intergovernmental system. Chaos, in fact, was one of the
defining characteristics of American federalism, according to Morton
Grodzins, and one of the “virtues” of our governmental system, contributing
to its energy, responsiveness, and openness.'?

As a mathematical concept, however, chaos has a more precise meaning
than the tumultuous blending of public-private and federal-state-local roles
that Grodzins celebrates. Chaos theory was developed to explain the behavior
of nonlinear dynamical systems, such as turbulence and weather. Such sys-
tems are highly sensitive to initial conditions and unpredictable over time.
Very small changes in initial conditions can generate quite different out-
comes in the system (the so-called butterfly effect). Despite this unpre-
dictability and appearance of randomness, chaotic systems create a form of
order by repeating patterns at different scales or levels of measurement.

In the social sciences, chaos theory has been used to describe the behavior
of markets in economics and organizational behavior in public administra-
tion.!! Its characteristics may also be helpful in understanding intergovern-
mental relations. Sensitivity to initial conditions has been apparent in the
path-dependent evolution of the federal system: modest policy decisions in
the past have structured the course of future developments. Contending
forces of centralization and decentralization parallel the competing negative
and positive feedback loops that generate chaotic behavior, as well. Finally,
the characteristic of scale invariability is often apparent in the federal system,
whereby similar problems and challenges—monitoring accountability in
grants and contracts, tensions between elected and career officials, substitut-
ing fees for taxes—are frequently replicated at different levels and scales of
government. On the other hand, pure chaotic systems are ultimately deter-
ministic in ways that human interactions in complex systems are not.
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Geological Concepts

A third but as yet untapped source of descriptive metaphors for intergovern-
mental relations is geology. Like evolution and chaos theory, geological
analogies have the advantage of capturing time, the critical variable in histori-
cal development. Geology also captures the duality of dynamism and stability
of the intergovernmental system, with its convoluted patterns of continuity
amid change. Finally, geology provides a variety of useful metaphors that
allow one to capture the complexity of our evolving intergovernmental sys-
tem within a single theoretical framework rather than seek out unique and
unrelated images for every new development.

Like any metaphor, geology does not permit perfect analogies in all cases.
In particular, it may give the impression of greater permanence and stability
in the intergovernmental system than actually exists. “Solid as a rock” and
“you can't move mountains” are common phrases that suggest the immutable
character of geological formations. But mountains do, in fact, move—entire
continents drift—and rocks are made and unmade over the course of earth
history. What appears to be stable and unchanging in a human lifespan is a
highly dynamic and changing system over geologic time.

Three Geological Perspectives on the Federal System

Geologists classify rocks into three different types: sedimentary, metamor-
phic, and igneous. Sedimentary rocks develop from deposits of clay, sand,
and calcite that accumulate gradually at the bottom of oceans. The resulting
rocks are built up gradually over time, often in distinctive layers like those
visible in the Grand Canyon. Metamorphic rocks are formed out of sedimen-
tary or other rocks that have been transformed by extreme heat and pressure.
Thus marble is formed from sedimentary limestone that is subjected to the
enormous weight and heat of subduction. Igneous rocks are formed out of
molten magma that cools to form granite or basalt. Each of these major rock
types provides a useful metaphor for aspects of our evolving federal system.

Sedimentary Federalism

A sedimentary model of the federal system highlights the different patterns of
intergovernmental interaction that have evolved over time. This metaphor
suggests both change and continuity—illustrating how new patterns of inter-
governmental relations are often layered atop existing ones, just as new layers
of sediment get deposited on top of eatlier ones. Thus though new forms of
intergovernmental relations have developed historically, these new patterns of
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Figure 3-1. State and Local Expenditures, 2001

Education

Utilities

Social insurance

Interest Transportation

Public safety

Health and welfare

Source: U.S. Census Bureau, Governments Division, 2002 Census of Governments, table 1, “State
and Local Government Finances, by Level of Government and by State, 2001-2002,” October 2005
(www.census.gov/govs/estimate/0200ussl_1.html).

intergovernmental relations often supplement earlier patterns rather than
wholly supplant them. This contrasts with metaphors that focus on substitu-
tion—the replacing of layer-cake federalism with marble-cake federalism, for
example, as patterns evolve over time.!?

From the perspective of sedimentary federalism, then, the current inter-
governmental system is best captured not by a single framework, such as dual,
cooperative, or coercive federalism, but by all of the above. For example, our
intergovernmental system still retains notable attributes of dual federalism,
evident in public law, policy agendas, and public finance. Figures 3-1 and 3-2
show the major expenditure categories of the federal and combined state and
local levels of government. Although there are substantial areas of compara-
bility and overlap—both levels spend a considerable portion of their budgets
on health and welfare, for example—the differences in spending priorities are
even more striking. As one would expect, the federal government expends a
substantial portion of its budget on defense and international affairs—items
that are largely missing from the major accounts of state and local govern-
ments. Social insurance spending is far more significant at the national level,
as is interest on the debt. In contrast, education is the largest single item of
state and local expenditures but only a modest portion of the federal budget.
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Figure 3-2. Federal Expenditures, 2001
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Source: Budget of the U.S. Government, Fiscal Year 2002, historical tables.

Public safety looms large in subnational accounts but is melded into the
“other” category of federal expenditures.

A similar legacy of differentiation persists on the revenue side. The federal
government relies overwhelmingly on the personal income tax, social insur-
ance taxes, and borrowing for its revenues. State and local governments rely
heavily on property and sales taxes, respectively, as well as intergovernmental
grants-in-aid.

Substantial vestiges of dual federalism persist outside of public finance, as
well. To this day, broad swathes of public policy and law remain within the
principal jurisdiction of state government authority, with only modest or
sharply circumscribed federal involvement. Family law, corporate law, land-
use regulation, and fire protection are all examples of this pattern. By the
same token, the Supreme Court has reaffirmed the national government’s
supremacy over defense and foreign affairs.!?

Although important legacies of dual federalism persist, no one would
claim that it characterizes the whole or even the principal dimension of
American federalism today. Whatever the extent to which dual federalism
once described our intergovernmental system as a whole—and this has long
been debated—its influence has been diminishing for the past 150 years. The
growth of federal grants-in-aid is a case in point: grants constituted the prin-
cipal tool of cooperative federalism, and their expanded use and dramatic
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growth in the twentieth century were the most prominent harbingers of a
new era in federalism.'# As Deil Wright notes, cooperative federalism is gen-
erally considered to have characterized the intergovernmental system from the
1930s to the 1960s. The federal government became involved in a host of tra-
ditional state and local responsibilities, giving rise to an unprecedented degree
of mixing and sharing of functions and responsibilities. There also developed
a more cooperative approach to dealing with shared responsibilities. Joint
action was lubricated by federal fiscal incentives, accompanied by a generally
deferential attitude toward states and the cultivation of shared goals.!®

The intergovernmental system today is widely perceived to be more coer-
cive and conflictual than it was in the heyday of cooperative federalism. But
just as elements of dual federalism have persisted over time, the post-1960
rise of regulatory federalism did not eviscerate cooperative modes of intergov-
ernmental interaction everywhere or overnight. Many governmental func-
tions and activities are still largely characterized by patterns of cooperative
federalism, with a heavy emphasis on intergovernmental grants and subsidies,
shared responsibilities, common professional beliefs that cut across the verti-
cal levels of government, and considerable intergovernmental comity and
trust. This model continues to describe much of the public health world, for
example, just as it did in Grodzins’ day; his archetypical example of coopera-
tive federalism, after all, was the county “sanitarian.” Cooperative federalism
is also in evidence in the generally collaborative world of highway programs,
as well as in many functions of economic development, such as export pro-
motion. In the latter instance, one study of state and federal trade programs
has found “impressive patterns of close and pervasive federal-state coopera-
tion on a variety of international issues where both levels of government
share common or complementary policy goals. Close cooperation was partic-
ularly evident on trade promotion and agricultural issues, where federal and
state officials commonly shared information, office space, support services,
and financial responsibility for program operations. Cooperative support for
educational exchange programs and environmental assistance programs was
also widespread.”!°

Since the 1960s and 1970s, more co-optive and coercive models of feder-
alism have been layered on top of these earlier patterns. Indeed, one of the
most profound changes in American federalism has been the changing mix of
policy instruments employed in federal-state-local relations, moving the sys-
tem away from an almost total reliance on grants and incentives and toward
instruments that impose sanctions on, preempt, or co-opt state and local
authority. There was an enormous expansion of federal mandates from the
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1960s to the 1990s—both in absolute numbers and in the creation of new
and more intrusive forms of federal regulation. Between 1960 and 1993,
according to U.S. Advisory Committee on Intergovernmental Relations esti-
mates, more than sixty new federal mandates were enacted, primarily in the
fields of consumer and environmental protection, civil rights, and transporta-
tion. Only two such mandates existed before 1960.!7 Similarly, there was a
doubling of federal preemptions of state and local authority in the 1970s and
1980s. According to Joseph Zimmerman, 348 of the 513 federal preemption
statutes enacted by Congress since 1790 were adopted after 1965.18

These developments have led some to characterize the current era as one
of coercive federalism.!” There are clearly coercive elements in the growth of
federal mandates, but overall, co-optive federalism seems the more apt term.
Federal preemption, prescriptive but voluntary federal grant programs, and
the stimulation of vertical functional relations are directed more at co-opting
state and local governments and substituting federal policy priorities than
coercing them directly.

From the perspective of sedimentary federalism, the development of
newer modes of intergovernmental relations does not mean that old forms
disappear altogether. They persist, often below the surface, and provide a
foundation for more recent patterns of interaction. The relative “thickness”
of the different layers of intergovernmental relations varies as well. As sug-
gested earlier in this chapter, the cooperative layer is relatively thick or preva-
lent in public health services but less so in other areas. Overall, however, the
character of intergovernmental relations changes over time as new relation-
ships evolve and older patterns shrink and undergo metamorphic changes.

Metamorphic Federalism

Because of the accumulating and deepening layers of intergovernmental
interaction, the system today is clearly different from what it was in the past.
As with metamorphic rock, in which heat and pressure change mineral and
crystalline structures from one form to another, so the political and institu-
tional pressures of new forms of interaction alter some of the older patterns
in the system. There has been a metamorphosis in the character of intergov-
ernmental relations within specific policy realms. But the pattern is uneven
because “deposits” of newer, more co-optive forms of federalism have been
prevalent in some policy fields but rare in others.

Environmental protection is an example of a policy realm that has taken
shape mainly in the post-1960s era, and its patterns of intergovernmental
relations reflect its development in an era of regulatory federalism. Policy
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responses to environmental problems moved up the system from local to
state to federal as the geographic extent of pollution problems expanded. Ini-
tial federal responses were largely collaborative and focused on research and
incentives. But federal involvement expanded and deepened with the adop-
tion of new, more intrusive techniques of intergovernmental regulation. Thus
partial preemption programs—in which the national government establishes
minimum standards but permits state implementation of these or more strin-
gent state pollution standards—became common in the environmental
arena, in programs like the Clean Air Act of 1970, the Clean Water Act of
1972, and the Surface Mining Control and Reclamation Act of 1977.2°
Direct order mandates and crosscutting federal requirements have been
employed in this field as well. The conflictual character of intergovernmental
relations in environmental policy became so prevalent that it was a key moti-
vation behind the movement for unfunded mandates reform. It also spurred
the search for more collaborative forms of federal-state-local relations, such as
the performance partnership approach developed in the National Environ-
mental Performance Partnership System program in the mid-1990s. Since
that time, there has been some relaxation in the most stringent and costly
national approaches, but the field remains characterized by a strong frame-
work of national policy direction.

In contrast, intergovernmental relations in education were historically
cooperative and deferential in nature but have undergone a metamorphosis
in recent years. Traditionally, the federal government has assumed a support-
ive but deferential stance in elementary and secondary education, viewing
the federal role as one of assisting the states with advancing their own policy
visions in the field.?! In recent decades, however, in response to growing fed-
eral attention to issues of education reform and the needs of disadvantaged
groups, the federal role has become increasingly assertive and less deferential.
In many respects, this process began with the National Defense Education
Act in 1958, when the Soviet launch of Sputnik raised national concerns
about the state of American education. The act sought to reform math, sci-
ence, and language education through the use of grants and subsidies. The
federal role became more assertive in the mid-1960s, when the focus shifted
to assisting the educationally disadvantaged through programs such as Title
I, bilingual education, and, in 1975, the Education for All Handicapped
Children Act. This latter program continued to provide funds but was prin-
cipally regulatory, mandating individualized education plans for all eligible
students, broader access to education, and changes in instruction. The fed-
eral government’s share of funding for these requirements provided only a
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fraction of the cost of the program, rather than the 40 percent originally
promised.

This increasingly directive national approach to education reached a new
plateau in the No Child Left Behind Act signed into law in 2002. This legis-
lation institutionalized federal leadership in education reform and accounta-
bility, establishing strict timetables for the achievement of student progress
goals, rigid and demanding annual testing requirements, mandated services
for students attending schools failing to meet requirements, and significant
potential for restructuring local public education in the future if standards
are not met. Given the program’s implications for local control of education
and curriculum, the federal role in education has been truly transformed, and
little is left of the traditional stance of federal deference in elementary and
secondary education.

Homeland security is another policy field that is undergoing a clear meta-
morphosis. The federal role in homeland security—related fields was tradi-
tionally quite modest. In fire protection, for example, there was little history
of federal support before September 11, 2001, apart from modest expendi-
tures for fire research, small grant programs supporting local responders, and
a cooperative approach to implementing federal responsibility for fires on
federal lands. Federal involvement in law enforcement has a longer and more
substantial history but has traditionally been secondary and deferential.
There is a long history of cooperative intergovernmental relations in the law
enforcement field, both vertically and horizontally with neighboring jurisdic-
tions. The first major federal financial role came in 1968 with adoption of
the Law Enforcement Assistance Act—a block grant with few federal con-
trols and diverse (and sometimes wasteful) local responses. The program’s
funding terminated in 1980, and no comparably large federal program in
local law enforcement was adopted until the 1990s, when the federal Com-
munity Oriented Policing Services program was adopted to promote com-
munity policing.

The real metamorphosis in the federal role occurred in the aftermath of
the terrorism events of September 11, 2001. Again, substantial new federal
funds were provided, accompanied by a much more assertive federal role. The
newly created Department of Homeland Security began acting at times more
like a national ministry of the interior than as a cooperative partner in a sys-
tem in which state and local first responders play a central role, making large
demands with too little consultation. The depth of the transformation was
symbolized by the Federal Emergency Management Agency’s 2005 require-
ment that local police stop using “ten-codes” (such as 10-4 for “message



The Evolution of American Federalism 37

understood”) and begin using plain language in their radio transmissions.
Future federal funding would be contingent on this and other requirements
of the National Incident Management System.??

Thus the potential for metamorphic change in intergovernmental rela-
tions, brought about in part by the accumulating weight and density of tasks
and interrelationships, offers an illuminating perspective on the evolution of
the federal system. Moreover, such metamorphic changes appear to develop
in a predictable manner across policy domains. Paul Peterson, Barry Rabe,
and Kenneth Wong have argued, for example, that federal redistributive pro-
grams have shown predictable patterns of development in areas as diverse as
education, health care, and housing. Initial local noncompliance with ambi-
tious federal redistributive aims is often followed by a regime of ever stronger
federal regulations, restrictions, and mandates. The resultant conflict often
leads either to the abandonment of redistributive aims or the gradual co-
option of state and local governments, through the development of standard
routines and practices, new professional commitments from within, and new
or stronger interest group pressures from without.?3

Igneous Federalism

Igneous rock is formed by the cooling of molten rock from the earth’s mantle
when it encounters air or water. One way in which this happens is volcanic
eruptions on land and under water associated with subduction zones. Such
zones occur at the edges of tectonic plates and are often areas of intense geo-
logic activity—earthquakes, volcanic eruptions, and other seismic activity.
Igneous processes are the most dramatic and dynamic forms of rock creation
and thus provide a good metaphor for periods of dramatic change in Ameri-
can intergovernmental relations.

The federal system has occasionally been subject to what can be thought
of as seismic events—large, rapid changes in patterns of intergovernmental
interaction and in the scope and scale of federal power relationships that are
quite distinct from the slow and steady changes of metamorphic federalism.
The Civil War is the most dramatic example, not only because of its horren-
dous bloodshed but also because it determined whether the country would
remain united or would fragment into two or more separate and competing
nations. The Union victory not only settled the question of an indestructible
union, it also laid the political and constitutional foundation for a much
more centralized federal system. Such potential was only partially realized
until the New Deal era of the 1930s. Then, in less than a decade, American
federalism was transformed, as the national government assumed a clearly
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preeminent fiscal and political role. Not only did the public sector share of
GDP double between 1929 and 1939, but the federal fiscal role was trans-
formed from junior to senior partner in the intergovernmental system rela-
tive to the state and local sectors.

There have been more recent transformations, as well. The Great Society
era certainly qualifies, given the creation of landmark legislation like the Civil
Rights and Voting Rights Acts, Medicaid and Medicare, federal aid to educa-
tion, a tripling of federal aid programs overall, and the nationalization of the
Bill of Rights by the Supreme Court under Earl Warren. The sharp reduc-
tions in federal tax rates and in federal grants-in-aid in the 1980s qualify as
well. Collectively, such changes demonstrate the system’s capacity for large-
scale rapid change under favorable circumstances. Moreover, just as the
movement of large tectonic plates serves as an engine of igneous processes in
geology, so large-scale demographic and sociological shifts in American poli-
tics provide energy for large policy shifts in intergovernmental relations. The
growth of class-oriented industrial society before the New Deal, the civil
rights movement and economic affluence in the 1960s, and the partisan
realignment of southern politics all constitute underlying engines of political
plate tectonics that have driven subsequent events in American federalism.

Implications for Intergovernmental Management

The richness of geologic metaphors for American federalism has useful impli-
cations for thinking about intergovernmental management. The first is that
different patterns of intergovernmental relations require different approaches
to intergovernmental management. Managing in the context of dual federal-
ism, for example, requires an emphasis on classic features of public adminis-
tration in order to effectively manage one’s own staff, budgets, and activities.
Cooperative federalism demands greater emphasis on the skills of indirect
governance: understanding and mobilizing diffuse networks, placing a pre-
mium on bargaining skills and employing incentives, nurturing professional
relationships. Regulatory federalism tends to be more conflictual and places
greater emphasis on technical knowledge and legal authority. Mastering any
one set of management skills is complex in its own right, but the insight of
sedimentary federalism, with its spotty and uneven layers of intergovernmen-
tal relations, suggests that different skill sets may be needed for effective man-
agement in different fields of endeavor. Moreover, many functional fields are
now characterized by multiple styles of intergovernmental relations and thus
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require a combination of management skill sets to accommodate the inter-
governmental geology of the field.

Given the change-oriented character of metamorphic and igneous federal-
ism, the geologic model also suggests the need for adaptability on the part of
public sector managers. Because programs and policies are subject to change
over time, sometimes gradually and other times as part of dramatic waves of
change and reform, intergovernmental managers must be able to adapt with
changing managerial skill sets as the needs arise.
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INTERGOVERNMENTAL FINANCE
IN THE NEw GLOBAL EcoNnOMY

An Integrated Approach

RAYMOND C. SCHEPPACH anDpD FRANK SHAFROTH

Technology, globalization, and demographic changes are all powerful
forces that are driving major economic and social change in the
United States. The nation has adapted to numerous changes over its more
than 200-year history, but these three simultaneous changes will clearly
challenge the nation. The current and future impacts on individuals and
firms, as well as on sectors and regions, will be dramatic. The key question
for U.S. governments at all levels is whether they will adapt quickly enough
or will instead become a major impediment to economic growth and social
justice.

This chapter focuses primarily on the U.S. federal-state intergovernmen-
tal system, particularly spending and revenue systems. Alcthough the role of
local government is not a major focus, many of the implications are also rel-
evant for that level of government. A number of structural changes will
accompany the changes in technology, globalization, and demographics,
each of which will create problems for government and require modifica-
tions, particularly in the arena of state-federal spending and tax systems.
The focus here is on the performance and efficiency of the system, as well as

on equity.
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Forces Driving Change

Together, technology and globalization have brought about a new economy
characterized by different sources of wealth and income, consumer choices,
and capital investment needs. The major technology change is the conver-
gence of information and telecommunications. Essentially, the very basis of
economic value has changed: Transactions no longer just combine natural
resources with labor to create value; now, value is created by combining
knowledge with technology.! Similarly, the expansion of bilateral and multi-
lateral trade agreements and the entry of more countries like China into the
World Trade Organization have substantially reduced trade barriers. The
combination of expanded trade agreements and technology is creating a
world without borders.

At the same time, the world economy is becoming more service oriented
as goods become a smaller proportion of final demand. Even those goods
that continue to be produced are becoming weightless as the ratio of weight
to value is dropping each year. In addition, intangibles are becoming more
important than tangibles, which creates problems in defining when and
where economic transactions take place, particularly from a tax and revenue
standpoint.

Markets also are becoming more dynamic. Markets in the old economy
were stable, but real competition was often limited. In the new economy, a
larger number of global buyers and sellers set prices. The rate of innovation,
product quality, and time to market are becoming more important than costs
and prices.

New partnerships are the wave. Today, companies partner on some prod-
ucts and compete on others. This new mix of cooperation and competition
creates a very flexible economy. Entrepreneurs are spurring economic growth,
and the gazelles—the small, rapidly growing venture capital-based compa-
nies that capture new markets—are the new drivers of the economy. The
organization of production is also changing rapidly. The old economy had
mass production, whereas the new economy has flexible production, allowing
products to be tailored to consumer needs.

Although this new economy is dramatically altering the economic land-
scape, there also are tectonic demographic shifts as the population ages. The
fastest growing population cohort is that over the age of sixty-five. The growth
rate of this cohort increased from 11.1 percent in the 1980s to 12.3 percent in
2000 and is projected to grow 15.8 percent in 2020 and 20.5 percent in
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2040. The cohort over age eighty-five is growing even faster as individuals
live longer.? This also means that the rate of entry of new workers into the
labor force is growing more slowly, which changes the share of individuals
working and not working. Finally, a large percentage of the population
growth is in minority populations, particularly immigrants, who traditionally
have lower educational attainment and skill levels.

The Implications of Change on the Intergovernmental System

This combination of technology, globalization, and demographic change will
create numerous challenges for the intergovernmental system. First, the
demographic changes will create a teeter-totter effect: as the growth in the
elderly population soars, state and federal tax revenues will erode, and state
and federal expenditures will mushroom. Already, Medicaid, the state-federal
health care program for low-income individuals, has surpassed all elementary
and secondary education as the most expensive part of state budgets (meas-
ured as a percentage of spending from all sources)—driven by the enormous
and growing costs of nursing home care.> Medicaid and Medicare are the
fastest-growing components of the federal budget, with Social Security not
far behind.

Most of these elderly taxpayers will derive their income from sources other
than wages (Social Security, pensions, capital gains, and dividends, for exam-
ple—income generally taxed by both federal and state governments at lower
rates than earned income). Exemptions from state sales and use taxes for
medical expenditures such as pharmaceuticals and medical devices—two
items of disproportionate use by the elderly—are likely to result in additional
tax revenue erosion for state and local governments, even as expenditures are
expected to swell, not just because of the growing proportion of elderly but
even more so because of the rapid aging of the elderly.

Second, the private sector will be required to respond quickly to changing
world markets. Given that governments are major investors in both human
and physical capital and have a major role in regulation, they should partner
with the private sector in responding to this new world competition. Govern-
ment, however, is inherently slow in accommodating change and adapting to
new priorities, new functions, and new institutions. State and federal govern-
ments must first adopt clear lines of responsibility regarding which level of
government should administer and fund which programs. In other words,
the duplication and overlapping of responsibilities must be dramatically
reduced. Then, in delivering all services, both levels of government must
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become more flexible, adaptable, timely, citizen friendly, accountable, inno-
vative, and performance driven. This is critical not only in responding to the
new economy but also in maintaining citizens’ faith in government.

Third, the movement toward a services and intangibles economy will dra-
matically reduce state revenues, since most state sales and use taxes apply only
to goods. States generally do not tax services, the fastest-growing component
of demand, and many items (for example, CDs and DVDs) that used to be
sold in stores as goods and were subject to sales tax are now digitized, down-
loaded, and untaxed.? This digitalization of products will only accelerate in
the future. Furthermore, states’ inability to tax many goods sold over the
Internet as well as content such as video, which comes into individual house-
holds through the Internet, cable, satellite, or telephone, will further erode
state tax revenues.

The implication of this erosion is higher and higher sales tax rates on
shrinking tax bases, which contradicts a basic tenet of good tax policy—that
taxes should have a broad base and a low rate. Taxing goods at a high rate
and services and Internet-related services at a rate of zero distorts prices and
creates economic distortions throughout the economy, particularly in
investments. It also creates major equity issues between types of sellers and
consumers.

Fourth, as a result of the expansion of trade agreements and technology,
the acceleration of international trade as a percentage of world output will
lead to continued preemption of state regulatory and tax authority and also
change the responsibilities of federal and state governments. Over time, more
and more standards will be set in the international marketplace by private
sector groups and by centralized governments. This has already happened in
the negotiation of various U.S. trade agreements, such as the North Ameri-
can Free Trade Agreement,® and will only accelerate over time. State func-
tions also will change as states take on additional responsibilities to assist
workers during transition when a region quickly loses jobs to trade. The
cumulative impact of these and other federal preemptions may eventually
make states mere administrative extensions of the federal government rather
than sovereign entities.

The Existing Intergovernmental Budget Framework

The existing budget framework starts with the U.S. Constitution, which
states that both the federal government and the states are sovereign. The
Constitution further delineates federal and state responsibilities, assigning



46 Raymond C. Scheppach and Frank Shafroth

jurisdiction over national defense and relations with other nations to the fed-
eral government while giving states jurisdiction over other governmental
functions. The federal government has retained its authority over national
defense and international relations over the past two centuries, but the pow-
ers reserved for the states have dramatically eroded over time as the federal
government has preempted states’ authority, primarily under the interstate
commerce clause of the Constitution. During this same period, a significant
shift has occurred in governmental roles, with the federal government focus-
ing more and more of its resources on aid to individuals through entitlement
spending—Ileaving greater and greater responsibility for the nation’s physical
infrastructure to states and local governments. In 1960 the federal govern-
ment financed 47.3 percent of physical capital in the nation; by 2005 that
percentage had declined to 14.3 percent.

Financing wars, entitlement spending, and interest on the national debt
has begun to overwhelm the federal budget and crowd out federal investment
in the infrastructure of ports, airports, and highways so vital to competitive-
ness in the global economy.” The ebbing of the federal role in financing infra-
structure has become a gnawing tax issue for states, faced with the task of
financing the national infrastructure for a growing economy at a time of grow-
ing congestion, reduced gas tax revenues, higher interest rates, increased fed-
eral interference with state capital financing, and decreasing federal funding.

State and local budgets are remarkably unlike the federal budget, not only
because they must be balanced each year but also because of the tax-financing
distinctions between operating and capital budgets. The two, however, are
closely linked as the operating budgets that fund the day-to-day operations of
government include maintenance of capital as well as depreciation and interest
on the bonds for that capital. Generally, states and local governments issue
tax-exempt bonds with a useful life in excess of five years to finance public
infrastructure. The bonds, whose interest is exempt from federal individual
income taxes, are secured either by a state’s full faith and credit of its taxing
authority or, if it is a revenue rather than a general obligation bond, by a
secured pledge of tax revenue, fees, or tolls to meet the interest payments to
the bondholders and repay the principal at maturity. The purpose of the bor-
rowing is to spread the taxes or user fees over the useful life of the infrastruc-
ture so that today’s taxpayers do not have to pay for the benefit of tomorrow’.

Federal outlays in 2005 were $2.47 trillion, or about 20 percent of gross
domestic product. State and local spending from their own sources was about
$1.39 trillion in 2005, about 11 percent of GDP. Most federal spending was
for national defense (about 20 percent of federal spending) and for direct
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payments to individuals, primarily Social Security, Medicaid, and Medicare
(about $1.21 trillion, or 49 percent of federal spending in 2005). Net interest
was about $184 billion, leaving $220 billion for the operation of all other
domestic programs.®

Perhaps the greatest changes in federal responsibility occurred in 1935,
when the federal government created Social Security, and in 1965, when it
created the Medicaid and Medicare programs. Both Medicare and Social
Security are programs for people over the age of sixty-five, and they are
financed and administered entirely by the federal government. On the other
hand, Medicaid, which provides health care for low-income individuals, is
funded by federal and state governments and is administered by states.

These three major programs were created as entitlement programs,
whereby individuals who meet the eligibility criteria receive benefits auto-
matically. The creation of these programs was a major departure from earlier
programs, which were given specific yearly appropriations. These entitlement
programs grew dramatically over time owing to inflation and to expansion in
benefits and eligible populations.” Although entitlements have provided
security for individuals, from a fiscal standpoint they have become uncon-
trollable. This in turn has created major tensions between the federal govern-
ment and states, particularly around funding for Medicaid.

Medicaid originally provided health care for low-income single women
and children but has grown dramatically over time to include care for the dis-
abled as well as nursing home care for the elderly. This federal-state program
is funded, on average, 55 percent by the federal government and 45 percent
by the states. However, the state share differs substantially by state because
state contributions are based on a formula that provides a heavy weight to the
per capita income of individual states. Currently, poorer states, such as Mis-
sissippi, receive 76 percent federal funding, whereas wealthier states, New
York, for example, receive a 50 percent federal share. The federal government
requires all states to provide certain mandatory benefits to eligible popula-
tions but also allows states to add optional benefits and eligible populations,
which do receive the federal match.!? This program now spends about $350
billion a year in state and federal money and has seen annual growth of 11
percent over the past twenty-five years.!! Given the different shares paid by
states, Medicaid is the major federal program that de facto reallocates fund-
ing to poor states. The food stamp program is the only other such entitle-
ment program. It provides food credits for low-income individuals and is
funded entirely by the federal government, but it is administered by the
states. Welfare (Temporary Assistance for Needy Families—TANF), which
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historically had been an individual entitlement, was converted to a block
grant to the states in 1996.

In 2005 federal grants to state and local governments amounted to $426
billion, about 17 percent of federal spending. However, about $182 billion of
that total went to Medicaid, which states must match. This leaves a total of
about $244 billion that from the federal standpoint would be classified
mostly as discretionary grants. Of the total amount of discretionary grants,
the major programs include Title I education, special education, and Pell
grants, amounting to $12.7 billion, $10.6 billion, and $13.0 billion, respec-
tively, in 2005. It also includes about $45 billion in transportation funding,
$17.3 billion for TANF, $11.8 billion for child nutrition, and $14.7 billion
for tenant-based rental assistance (2005 figures).!? Although these represent
some of the larger programs, approximately eight hundred other grants to
state and local governments fund narrowly defined purposes. Both the
employment and training and health care areas contain a large number of
narrowly targeted programs. Many of these programs require state matches,
and some have maintenance-of-effort requirements forbidding states to with-
draw the state funding. Approximately 85 percent of the grant funds are dis-
tributed by formulas, each grant having a different formula.

To understand total state funding, it is important to differentiate between
spending from broad-based state taxes and from other state funds that are
restricted by state law for particular functions or activities; the best example
of this is gasoline taxes, which are dedicated to transportation funding. The
federal government funding that is provided to states or through states to
individuals must then be added. Total state funding for 2005 was about $1.2
trillion, including both operating and capital expenditures. Of this total,
43.1 percent came from state general funds, 24.8 percent from other state
dedicated funds, 29.5 percent from federal grants to states, and 2.5 percent
from bond financing. Of the total state spending, 22.3 percent went for
Medicaid, 21.4 percent for elementary and secondary education, 10.9 per-
cent for higher education, 8.0 percent for transportation, and 28.4 percent
for all other functions of state government.!3 Over the past twenty years the
dramatic growth in Medicaid has forced states to cut spending in all the
other areas except elementary and secondary education.

Rethinking Budget Federalism

The concept of networked state government is beginning to emerge in these
early years of the twenty-first century. Just as the information economy is
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shifting from a reliance on mainframe computers to the use of personal com-
puters, palm pilots, and other wireless handheld instruments, so too must
networked governments evolve to stimulate responsiveness, innovation, and
efficiency. As the nation tries to adjust to change, and change occurring on
Internet time, it has to redefine the roles and responsibilities of governments.
The resolution of many policy issues—ranging from the need for adequate
physical and human capital to the effective delivery of services to defining
citizen needs—cannot be left to the free market or a centralized bureaucracy.
As the United States enters this uncharted territory, it must radically recast
government to ensure citizen support and pioneer new approaches to gover-
nance that disaggregate decisionmaking.

Viewed through the prism of federalism, technology and globalization are
competing forces. On one hand, they press to eliminate borders, threaten
sovereignty, and mandate one-size-fits-all standards. On the other hand, they
offer the promise of vastly increasing the ability of state and local govern-
ments to respond more quickly and effectively to the needs and demands of
businesses and citizens. So, for instance, Arlington County, Virginia, has
developed a contractual relationship with Oracle On Demand in Austin,
Texas, to manage its information applications. All Arlington payroll, finan-
cial, budget, and human resources data reside in Austin. County employees
access Oracle On Demand services from their desktops. Response to a query
from Arlington arrives in a fraction of a second. Files are moved locally and
printed on Arlington printers in seconds. The Austin facility is backed up
instantaneously by three sites located in New Jersey, California, and overseas.
Should a system crash or a natural disaster occur, the Arlington queries will
be instantaneously redirected to one of these sites without notice or delay to
the user in Arlington. Should a disaster or other event occur in Arlington, the
entire system could be accessed from somewhere else.

Technology is creating opportunities that, in turn, are critical to develop-
ment of a new federal-state partnership that parallels the types of changes
taking place in the new economy. The existing intergovernmental system is
antiquated owing to the overlapping responsibility between levels of govern-
ment and the lack of accountability, responsiveness, and customer focus. The
current system contributes to ad hoc and narrow decisionmaking.!# It not
only distorts spending priorities but also creates significant inefficiencies in
delivering services. This is to say nothing about the timeliness of decisions.
Our current intergovernmental system has evolved slowly over time, but the
structure has essentially been the same since the early 1960s. It must be
replaced with a new broad vision of federalism.
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New Strategies for Discretionary Spending

The almost eight hundred federal individual discretionary programs with
narrow purposes, different state matches, and different allocation formulas
should be collapsed into fifteen to twenty broad consolidation grants. These
grants should have new negotiated performance standards, offering bonuses
for high performance and sanctions for low performance. Essentially, three
types of grant consolidation strategies could be implemented: consolidating
similar grant programs at the federal level, consolidating diverse grant pro-
grams under a single grant, and consolidating state and local grants. Pilot
projects should start with a few states in each category, then expand over time
as procedures and processes are perfected.

Part of rethinking discretionary grants must involve thinking about flexi-
bility, incentives, and sanctions. Discretionary grants should recognize differ-
ences in places and people and in needs and priorities. They also should rec-
ognize the validity of experimenting with different approaches. The tension
is between federal goals and state and local goals. Should the federal govern-
ment allocate only 95 percent of the discretionary grant, holding back the
remainder in a bonus pool, so states that eventually meet the goals would
receive their full amount and those that significantly exceed them would
receive a bonus? Bonuses could be monetary, or they could take the form of
greater flexibility to meet the needs of a similar population.

CONSOLIDATE SIMILAR STATE GRANT PROGRAMS. One approach the
federal government could take to respond to the challenges of the new econ-
omy is to collapse similar federal grant programs of different federal agencies
into simplified programs that permit states to draw down funds after negoti-
ating performance measures with the federal government. Such consolidation
would allow a state to tailor the program to the needs of its citizens. Perfor-
mance measures would ensure that states know what has to be achieved in
spending the funds and permit federal agencies and Congress to provide
oversight based on performance.

In this approach, states would be responsible for developing performance
measures to meet the needs of their population and then negotiate an agree-
ment with the lead federal agency that would ensure program responsiveness.
This would stimulate solutions based on states’ capacity and infrastructure
and promote results-driven, performance-oriented projects. The federal gov-
ernment’s oversight role would be to evaluate whether the desired outcomes
were achieved. The adoption of each consolidated grant would streamline
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federal-state communications and shift the focus from separate program-
matic procedures to comprehensive outcomes.

This approach could be implemented in several broad policy areas such
as health, employment and training, economic development, and educa-
tion, where there are presently a large number of narrowly targeted grants
across several agencies. For example, the twenty-one economic development
programs from the Departments of Agriculture, Housing and Urban Devel-
opment, and Commerce could be collapsed into one grant, the Department
of Commerce serving as the lead agency responsible for negotiation and
oversight.

CREATE STATE PERFORMANCE PARTNERSHIP AGREEMENTS WITH
SUPER WAIVERS. Another approach is to allow states to combine funds
from disparate federal programs into a single grant through a waiver proce-
dure.! This model would allow state grants with very different purposes to
be combined on a time-limited basis (for example, five years under a waiver
agreement). For example, by combining transportation, environmental,
housing, and economic development grants into a single grant, a state could
address high-priority transportation and housing density needs with creative
solutions that better respond to citizens needs.

This model would promote efficiency and flexibility because states could
experiment with different strategies to serve customers and achieve the
desired outcomes. States could adapt their programs and services to changing
needs, and they would have the necessary federal funding to accommodate a
shift in priorities. As employment or housing markets change so, too, could
state programs change. Similarly, the model has the potential to be more
market oriented and consumer friendly; resources could be reallocated to
provide more choices to the customer, whether it be longer hours of service
or increased use of interactive technologies. As program managers are freed
from requirements to design services based on a federal template, innovation
would also be encouraged.

By focusing on outcomes, states would be freed from measuring success
based on inputs. They could use performance measures, indicators, and cus-
tomer feedback as measures of progress. Accountability to the federal gov-
ernment could be addressed by requiring initial federal approval of the per-
formance measures, after consultation and negotiation of the waiver with the
state. A joint evaluation by the state and the lead federal agency would
enable mutual understanding of successes and failures. If a state successfully
meets the outputs established by the agreement, it could be rewarded with
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additional bonuses. Similarly, failure to meet minimum performance meas-
ures could result in sanctions, such as loss of funding.

This model would enhance efficiency by reducing administrative overhead
costs and the paperwork states must provide to the federal government to
receive annual grants. More important, it would defer to state governments
selection of the highest priorities for spending federal dollars while ensuring
the federal government and the public that programs are delivered in an
accountable manner.

CONSOLIDATE STATE AND LOCAL GRANTS. As regional economies
become more important, federal, state, and local leaders must rethink discre-
tionary programs along multi-issue, multiagency, and multijurisdictional
lines. For example, in virtually every high-technology corridor, traffic conges-
tion is an overwhelming problem. Traffic connects jurisdictions and is related
to zoning and land-use decisions. Consequently, traffic congestion can only
be addressed by local, state, and federal agencies working together. Similarly,
these high-technology corridors compete with one another and similar corri-
dors in the global marketplace. For example, firms from Bangalore, India,
compete with firms from Silicon Valley, California. The federal government,
the state of California, and the regional governments in Silicon Valley may
want to assist these Silicon Valley firms by reshaping state-federal employee
training and transportation programs.

Allowing a state and various local governments to aggregate federal dollars
from a variety of grant programs and focus them on a particular underdevel-
oped region would be an important option. A state could designate a low-
income rural region for an intensive economic development effort, for exam-
ple. Federal housing, transportation, workforce development, and rural
economic development funds could be consolidated into a package and
directed to several communities within the targeted region. The state and
various local governments would need flexibility in how they use the funds to
address the region’s needs most effectively. To minimize the overlapping of
responsibilities and clarify lines of accountability, the state could designate a
specific agency to lead the effort.

A state and local consolidation model would be accountable not only to
its recipients and customers but also to a lead federal agency. Measurable out-
comes would be negotiated by all three levels of government. Focusing on a
particular region of the state gives the model the ability to seek input from
the citizens and businesses that would be directly impacted by the assistance.
Cooperative planning could occur in the region, and the process could seek
direct participation from the communities. Local governments in the region



Intergovernmental Finance in the New Global Economy 53

would need to be intimately involved in determining the shape and scope of
the development. State efforts would have to be consistent with local plans
and institutions. Bonuses and sanctions for meeting or not meeting critical
performance measures could also be part of this model. The best way to
implement such a model, like the previous one, would be through a five-year
time-limited waiver that, if deemed successful, would be renewable for
another five years.

A New Strategy for Entitlement Programs

Historically, providing for the health and welfare of the nation’s citizens has
been a shared responsibility of the federal and state governments. Medicare,
Medicaid, the food stamp program, TANF, and Social Security are the largest
federal entitlement programs serving low-income families, the elderly, and
the disabled. In the past, the division of responsibility has been fairly
straightforward. The federal government has been primarily responsible,
through Medicare, Social Security, and Supplemental Security Income pro-
grams, for payments and other targeted assistance to elderly people (that is,
those over the age of sixty-five) and individuals with disabilities. States,
through the food stamp program, Medicaid, and TANF (and, before TANE
Aid to Families with Dependent Children), have been responsible for admin-
istering federal programs for children and families. Although this is an over-
simplification, the federal government has been responsible for populations
that have left the workforce entirely—generally, those over the age of sixty-
five—and states have been responsible for populations that are in, will soon
be in, or may return to the workforce.

In the twenty-first century world of health and human services, one of the
major policy challenges is deciding whether the current division of federal
and state program responsibility is appropriate. There exists sound rationale
for much of the current system, particularly around the federal government’s
continuing responsibility to both fund and administer Social Security and
Medicare. Both of these programs are for the elderly, primarily the retired
population. Since the elderly often retire in southern and western states
because of lower costs and milder climates, there is a strong case for federal
funding so that there is not a differential impact on those states with a signif-
icant share of the elderly. Similarly, a strong case can be made to continue
state administration of TANF and the food stamp program because states are
better positioned to coordinate these federal programs with other state pro-
grams for these populations.



54  Raymond C. Scheppach and Frank Shafroth

However, Medicaid, as it is currently administered, and its relationship to
Medicare is a major problem.!® Under the current system, an individual who
has adequate income, is in decent health, and is over the age of sixty-five will
obtain most of his or her health care needs through Medicare. However, an
individual whose health fails, requiring nursing home assistance, and who no
longer has adequate income becomes dually eligible for both Medicaid and
Medicare. For example, physician and pharmaceutical services may still be
funded from Medicare, while payment of nursing home care will be paid
through Medicaid. This dual responsibility, which represents about 42 per-
cent of the total cost of Medicaid, causes substantial confusion for the eligible
person in knowing which level of government is responsible. It is also true
that neither the federal government nor the states have appropriate incentives
for efficiency, since any potential savings must be shared with the other level
of government.!” Given that Medicare and Medicaid are two of the largest
federal programs, this overlap creates huge inefficiency in both programs.

Two overarching goals must guide the restructuring of Medicaid. First, it is
critical to eliminate the shared responsibility for the dually eligible population.
Specifically, one level of government must be responsible for administering
each specific population. Second, there should be a continuum of services for
individuals once they enter Medicare at age sixty-five, regardless of income.

Given these two goals, the Medicaid program would be restructured along
the following lines: The acute care program for relatively healthy women and
children would be 100 percent funded and administered by states. Because
they administer all other low-income programs such as TANF and the food
stamp program, as well as education and training, the states have an advan-
tage in coordinating all these programs through individual caseworkers who
work with these populations. Similarly, states would administer programs for
the disabled populations for similar reasons, but such programs would be
funded by both the federal and state governments. The federal Medicare pro-
gram would start when an individual turned sixty-five and would continue
until death, providing all services as a continuum. The federal government
could contract with health care providers or states to administer this pro-
gram. Given the additional cost to the federal government, Medicare will
most likely have to become either a needs-based program or have an addi-
tional revenue stream—or both.

Political Obstacles

Although the restructuring of the Medicaid and Medicare programs and the
collapsing of eight hundred narrow categorical grants into fifteen to twenty
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broad consolidated grants will become more critical over time, there will be a
real uphill battle in Congress. Historically, numerous attempts have been made
to streamline programs, but most have failed because passage would have
required various committees to give up their jurisdiction over programs.!8

The states themselves are often an obstacle, as consolidation would create
a reallocation of funding to state and local governments and therefore create
winners and losers. For this reason, finding a consensus among the states also
presents a problem.

The only real possibility for change would be if a presidential candidate
were to make reform of the current system a key campaign issue—and were
actually elected. Even then, there would be numerous compromises through-
out the legislative process, which would most likely end in only incremental
changes.

Rethinking Tax Federalism

In 2005 the federal government received tax revenues of about $2.15 tril-
lion, of which about 43 percent came from individual income taxes and
13 percent from corporate income taxes. Both corporations and individuals
paid jointly about 37 percent of total tax revenues for social insurance and
retirement. Finally, about 7 percent came from excise taxes and other miscel-
laneous receipts. All of these taxes are collected directly by the federal gov-
ernment; they are not collected by lower levels of government and then
remitted to the federal government. State and local governments had receipts
of $1.04 trillion in 2004, of which 22 percent was from income taxes,
35 percent sales taxes, and 31 percent from property taxes, with the remainder,
including business activity taxes, providing a little more than 12 percent. To
this total, which states and local governments collect, federal grants-in-aid
for another $350 billion must be added. This, with various other adjust-
ments for other transfers, brings the total revenue for state and local govern-
ments to $1.6 trillion.!? This does, however, double count federal grants-in-
aid (that is, they have been specified in both the spending and revenues of
state and local governments).

Even if intergovernmental expenditures can be restructured, it will be crit-
ical to also rationalize federal, state, and local tax systems. Technology and
the rapid change from a tangibles to an intangibles economy have undercut
tax borders and eroded state and local tax bases. For instance, more and more
forms of software, information, and entertainment that are taxed in their tan-
gible state are now capable of being distributed digitally and widely sold and
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delivered over the Internet. Consumption of such services will grow as the
high-speed connections needed to access multimedia content proliferate and
the industry develops simpler technologies for viewing such content on tele-
vision screens, creating the potential for an increasing erosion of state and
local revenues.?? Similarly, the threat of global warming will require a federal-
state rethinking of current gas taxes to finance the federal and state highway
trust funds; for as demand increases—more Americans are buying more, and
more fuel-efficient, cars, and Congress itself has mandated greater fuel effi-
ciency—there has been a steady and growing erosion of federal and state tax
revenues into transportation trust funds, even as an aging infrastructure
increasingly crumbles.?! Therefore, a restructuring will be necessary to enable
citizens and businesses to understand which level of government is taxing
and which is providing services.

It also is important to craft a more simplified tax structure that is fair and
equitable. A public finance system for the twenty-first century must over-
come the systemic and institutional shortcomings that handicap the current
system. This will clearly require greater interstate and federal-state coopera-
tion. Rethinking the nation’s tax and revenue systems will also require find-
ing ways to avoid tax competition among the different levels of government.
New models should strive to meet several objectives, including simplicity,
equity, neutrality, transparency, and sovereignty. The difficulty of reconciling
the conflicts between the Constitution’s supremacy clause and the Tenth
Amendment should not divert policymakers from the task of restoring
accountability and jointly shouldering the responsibility to shape the future
and frame the questions that must be answered.

Coordination also is necessary as federal, state, and local revenue systems
face new challenges from an aging U.S. population and a more global and
technology-based economy, which is suffused with more mobile sources of
commerce and income that can easily elude the grasp of taxing authorities at
subnational—and even national—levels of government. Borders are disap-
pearing with advances in transportation and telecommunication systems, so
that intergovernmental tax systems constructed on a foundation of physical
borders and physical presence are rapidly becoming antiquated. The problem
is exacerbated by the fact that capital mobility has become instantaneous. In
world money markets, $3.2 trillion moves across international boundaries
every day.?? Yet the intergovernmental tax system remains characterized by
stovepipe workings and by relative autonomies, where all three levels of gov-
ernment can and do tax the same resources. All three levels have income
taxes—with state and local individual and corporate systems generally piggy-
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backed on the federal system. All three levels levy sales and excise taxes, but
this revenue source is dominated by state and local governments. The third
leg of the stool—the property tax—remains largely restricted to local govern-
ments. Social insurance and retirement taxes, which make up 35 percent of
federal tax revenues, are unique to the federal level.??

Part of the genius of America’s founders was the creation of tax federalism,
which was perhaps spawned by the unique way in which local communities
formed to create the colonies that later became states. The states, in turn, cre-
ated a federal government, but one in which, as Alexander Hamilton wrote,
“the individual States should possess an independent and uncontrollable
authority to raise their own revenues for support of their own wants.”24
Charles McLure and Walter Hellerstein, more than two centuries later,
express a similar sentiment with regard to the traditional congressional reluc-
tance to intervene in matters of state taxation: “We believe the answer lies in
the strong tradition of state tax sovereignty, which is reflected in long-stand-
ing political and constitutional understandings. The states’ sovereign power
of taxation has always been regarded as essential to their independent exis-
tence and thus to the scheme that the Framers created.”? In the most recent
decade, that reluctance appears to have dissipated.

Restoring that original concept should be an important goal of national—
as opposed to federal—tax reform. Mark Weinberger, a former assistant sec-
retary of tax policy for the Treasury Department, said that federal policymak-
ers will significantly revise the tax code after 2008, when major budget
pressures are likely to force the otherwise politically thorny issue of tax
reform: “You need a precipitating event to force big policy changes in Wash-
ington. I believe the demographic changes and the fiscal challenges we face in
the country will, by necessity, include changes to the structure and level of
taxes in this country.” The demographic changes have already led the Presi-
dent’s Advisory Panel on Federal Tax Reform to recommend major changes
and streamlining in a state-preemptive way to the current plethora of federal
tax-deferred savings plans in 2005.26

How do the three levels of government move to a new system of taxation
that does not limit economic growth but ensures that the economy con-
tributes a fair share for governance and investment? Is the federal role to pro-
vide incentives for states to adopt a consistent sales tax that applies to all
goods and services and is destination based, whether or not there is “nexus,”
provided the system does not impose unreasonable burdens? Should revenues
from a federal sales tax be pooled in a trust fund and distributed to state and
local governments?
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Most assessments of federal, state, and local tax and revenue systems iden-
tify four shortcomings that must be addressed before those systems can ade-
quately finance government services in the new economy of the twenty-first
century:

—Taxes that were designed for a manufacturing economy and have not
kept pace with changes in economic activity must be restructured. These
taxes are not as responsive as they should be and create artificial differences
among similar activities, enterprises, and transactions.

—The increasing globalization of economic activity creates increased
opportunities for income shifting and tax planning; it requires a rethinking
of certain tax principles so certain taxes can remain vibrant and distortions in
the marketplace can be minimized.

—The deregulation of various economic sectors has had profound
impacts on certain types of taxes. These taxes must be updated to reflect the
new role of markets in establishing priorities. (The best example here is the
telecommunications industry, which has been deregulated but is still taxed as
if it were a monopoly. See box 4-1).

—Taxes at the federal, state, and local levels have generally been adminis-
tered independently of one another. The result is increased complexity and
burden imposed on businesses and individuals making a good-faith effort to
comply with tax laws.

The increasingly global nature of business, crossing not only state and
local but also international borders, presents unique challenges for federal
and state tax writers. Large firms can shift income across these borders for tax
purposes, so the taxable income of these enterprises in the United States and
within each state may sum to less than the total accounted for on all tax
returns. The corporate tax base is becoming increasingly more unpredictable,
and serious inequities may be introduced between large multistate or multi-
national firms and smaller in-state businesses. As an increasing number of
electronic commerce, other technology, health care, natural resource, finan-
cial, and telecommunication firms become international or simply move off-
shore, the federal government and states will have to work together to elimi-
nate these inequities.

Moreover, policymakers will have to address the way in which the revenue
policies and administration of states and local governments have increasingly
become constrained by federal preemptions. Emerging state and local forms
of collective action will also have an impact on national goals—whether from
states that have organized to achieve common objectives in such areas as
streamlining sales tax policy and administration or from local areas that have
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Box 4-1. Communications: A Special Case

As innovation and convergence of existing networks and technologies rapidly evis-
cerate existing telecommunications companies and networks, what are the implica-
tions for state and local governments? The Federal Communications Commission
(FCC) indicates that 104 million households in this country had telephone service
in 2002, representing 95.3 percent of total households in the United States. The
FCC breaks this down into incumbent local exchange carriers—127 million residen-
tial and small-business access lines—and competitive local exchange carriers—14.4
million access lines. According to the FCC, there were more than 136 million wire-
less telephone subscribers—more than the total of all access lines provided by all the
Regional Bell Operating Companies.! The networks that stemmed from the original
string connection—from one tin can to another—before the beginning of the last
century are entering their own magical mystery tour. The business models that have
worked for decades for local telecommunications providers and networks are begin-
ning to appear obsolete. It is not just the challenge of cable, with its aggressive fiber
optic challenge, nor e-mail and its progeny, like instant messaging, but the revolu-
tion of innovations like voice over Internet protocol and advanced wireless technolo-
gy that are undermining the foundations of the nation’s $300 billion telecommuni-
cations industry. Over the past century, telephone companies invested $200 billion
to build networks that give each call a unique path.? The vibrations of voices over
lines are beginning to turn into pulsars of light and networks or ganglia of atoms and
light waves that move in ways never contemplated and in volumes that even
teenagers can barely grasp.

States and local governments, to an extent, were able to construct significant
reliance on utility monopolies. In return for a guaranteed rate of return, govern-
ments were able to ensure a big employer, a high degree of regulation, and a reliable
base of tax revenues. The transformation of telecommunications monopolies, how-
ever, is taking states and local governments to a planet they have never known.
Although the advent of networks of new communications technologies is providing
great efficiencies and savings on one side, the transformation is leading to nearly
uncontrollable erosion on the other. Even without federal intrusion and preemption,
the existing state and local regiment cannot persist. Patterns of state discriminatory
tax systems will simply accelerate transformations.

Notes

1. Federal Communications Commission, Eighth Annual CMRS Competition Report, FCC
03-150 (June 26, 2003).

2. Ken Brown and Almar Latour, “Heavy Toll: Phone Industry Faces Upheaval as Ways of
Calling Change Fast; Cable, Wireless Hurt the Value of Old Networks, Threaten a Business
Model; Echoes of Railroads” Ordeal,” Wall Street Journal, August 25, 2004, p. Al.
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reinvigorated regionalism to address spillovers and achieve more-uniform
policy outcomes across a regional area.

With three government hands in every taxpayer’s pocket, how will the
taxes collected be used??” The difficult question is whether the federal, state,
and local governments should “disentangle.” This question raises issues of
accountability, sovereignty, and equity. Disentangling requires a revitaliza-
tion of the doctrine of reciprocal immunity, meaning that states and the fed-
eral government may not tax one another. For example, should the federal
government turn over to states the more than $70 billion it collects through
excise taxes each year? Should the federal government confirm state author-
ity to require the collection and remittance of sales and use taxes on remote
vendors in return for states’ conceding corporate income tax revenues and
granting all property and personal property tax revenues to local govern-
ments? Should the federal government adopt a tax and set aside fixed per-
centages of the revenues raised for each level of government so that all will
have a greater stake in coordinating infrastructure investment and service
delivery?

Adapting to the New Economy

A significant surprise is the resiliency of state tax systems over the past
decade, given the limited adjustments in tax policy that have been enacted to
accommodate the fundamental economic, demographic, and technological
changes that have taken place. State revenues have gone from running at
record levels in the late 1990s to two or three years of negative or anemic
growth and then to another period of record growth during 2005 and
2006.28 All this has been accomplished without any fundamental reform of
state tax structures. Instead, by working around the margins on such things
as pressing the envelope on jurisdiction for sales and corporation income
taxes, various approaches to shoring up the corporate income tax through
add-back statutes and alternative tax bases, greater reliance on cigarette taxes,
one-shot revenues from amnesties, and some stepped-up enforcement with
respect to tax shelters and other areas, states have been able to get by with
aging, outdated tax structures and at the same time maintain balanced budg-
ets and deliver an acceptable level of service.

Over the past score of years, while the U.S. economy has continued its
rapid evolution from a manufacturing to a knowledge-service economy, no
state has begun to tax a wide range of service transactions. Corporate income
taxes are relatively unchanged, and property taxes have changed little. Where
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states have undertaken reform, it has usually been driven by an exogenous
factor, such as school finance litigation or other public education needs.?’

Threats to Dual-Tax Sovereignty

There is a growing lack of coordination among governmental tax and rev-
enue systems at all three levels that is causing burdens and complexity for
industry. There also is an increasing lack of accountability and a growing ten-
dency to preempt the revenues of another level of government. These factors
threaten our system and the ability to maintain dual-tax sovereignty. Three
threats are particularly strong: increased federal propensity to intervene in
state tax matters with a point of view that says it is a federal obligation to cor-
rect what it perceives as injustices perpetrated by states or local governments
without any showing of need, harm, or impact on interstate commerce; fed-
eral actions to meet federal—as opposed to national—policy objectives in
ways that shrink the state and local income tax base; and insufficient compat-
ibility and willingness of states and local governments to coordinate their
activities to achieve uniformity or consistency in tax policies, which has led
to increasing calls for federal intervention.

Such developments require that policymakers carefully examine the impli-
cations of the new economy, identify objectives for an intergovernmental tax
and revenue system, and craft new, more streamlined models of taxation.
Some of this intergovernmental challenge is driven by the simple fact that
over the past few years, the number of congressional threats that directly
affect state and local tax authority has increased dramatically. In the spring of
2006, at least three bills affecting individual state and local income taxes, and
two dealing with property taxes, were introduced. An extension of the Inter-
net Tax Freedom Act that preempts state and local tax authority was passed
in November 2007. During the 2006-08 period, a number of bills to pre-
empt state corporate income taxes (that is, business activity taxes) were intro-
duced and passed by the U.S. House of Representatives.*®

In the summer of 2007, a Treasury Department study questioned state
and local authority to issue tax-exempt debt, suggesting that eliminating this
tax break could provide revenues to help finance a reduction in federal cor-
porate income taxes—yet it ignored entirely both the state and local revenue
consequences and the impact on national infrastructure financing.3! The
same study expressed apprehension at the “disparate treatment between
physical and human capital,” noting that the current federal tax code “dis-
courages investment in physical capital relative to human capital.”?? Yet
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again the suggested means to reduce the disparity was the imposition of fed-
eral corporate income taxes on the interest earned by corporations on state
and local capital debt—in other words, increasing the cost of the levels of
government responsible for the bulk of capital infrastructure financing.

Perhaps the best demonstration of the lack of cooperation and increasing
federal ignorance of the nation’s federalized or dual-sovereignty tax system
was the portion of the new report noting the existence of “four different” tax
systems affecting individuals and corporations in the United States, with no
mention of state and local tax systems, as if they simply do not exist.?3
Whether inadvertent or simply unthinking, the increasing unwillingness to
consider or be accountable for the total tax impact on taxpayers and on state
and local governments is a sign of how far away this new century’s federal tax
policy has come from the likely intentions of the nation’s founding fathers.

Such federal intervention could have increasingly harsh economic conse-
quences. With consternation around the country over the proposed off-
shoring of ports management, the federal government must think far more
strategically about state and local financing issues fundamental to the nation’s
economic foundations. It cannot and must not continue to establish various
back-end-loaded savings plans while reducing the rate of tax on dividends
and capital gains. These actions will increase the competition faced by state
and local bonds in the tax-preferred savings market, thus increasing state and
local costs and reducing competitiveness. Part of the legacy of the founding
fathers is a federalism whereby almost all the vital services to both the old
and new economies are provided by states and local governments—{rom
water to highways to education. Thus federal tax preemption or ignorance
can create a double whammy: insufficient resources to make the critical
human and capital investments vital to competing in a global economy and
increasing disparities between rich and poor. The United States is the only
developed federal system on the planet that lacks some form of general fiscal
assistance and fiscal equalization from the national to the subnational level of
government. Canada has it, Germany has it, Switzerland has it, and India has
it. Yet in this country, the state and local tax deduction is the only form of
general fiscal assistance in the tax system. Although the economists may call
it an inefficient form of assistance, it is all there is—and that poor remainder
is under federal siege.

The Explosion of Intangibles

Beyond communications, the new century has seen a new world of nano-
technology and the ability to convert tangible products, from books and
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journals to stents, from a physical to a nonphysical presence—a state tax
world of dynamic economic changes caused by deregulation, convergence,
and acceleration of the ratio of intangible to tangible in the U.S. economy.
Because states and local governments are so reliant on sales and use taxes>—
taxes captured on the sale of tangible goods based on physical presence of the
seller inside a state’s border—the onrushing age of intangibility heralds some
of the most difficult challenges ever to state taxing authority, at the same time
creating countervailing, centrifugal forces that require the lowest level of gov-
ernment to deliver services and infrastructure investment uniquely packaged
for a community’s citizens and businesses.

Approaches for the Twenty-First Century

The greatest challenge in state tax policy over the next decade will be to
reshape and modify state tax systems to accommodate the increasing pace of
technological and economic change. The increased ability of economic activ-
ity to be directed and to take place remotely and the growing irrelevance of
borders to how and where business is conducted present real issues for state
tax systems and tax administrators. Responding to the challenges will require
changes in state tax laws, greater cooperative and joint efforts among states
and local governments, revised and improved relationships with the federal
government, and greater cooperation with the business and taxpaying com-
munity. A failure to respond to these challenges will most likely result in a
continued weakening of tax structures, less citizen and business compliance,
and greater federal intervention in states’ tax policies and matters.

Federal preemption, technology, growth in services, and convergence have
caused substantial erosion of revenues for state and local governments. At
the same time, the elimination of borders and tangibility is rendering anti-
quated the more than seventy-five hundred local tax systems within our fed-
eral system. Taken together, all of these limits have caused higher rates on a
shrinking base and more biased and less equitable tax systems. Therefore, a
new public finance system to overcome the shortcomings of the current sys-
tem will require greater interstate and federal-state-local cooperation, new
mechanisms to enhance mutual understanding, and more extensive partner-
ships. It also will require noninterference in tax or revenue systems exclusive
to other levels of government. Where the income tax is a shared base
between governments, for instance, there must be mutual engagement. In
contrast, neither the sales nor property tax is shared with the federal govern-
ment. Although the federal government might have a quasi-judicial role as a
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referee between the jurisdictions, there ought to be less federal interference
or preemption, especially with regard to revenue systems from which it
derives no revenue.

There is need for a new kind of model that is neither top-down nor just
vertical, and states need to recognize that the requirements and challenges
posed by the borderless, intangible, global economy will require adjusting
federal and local relationships. The federal government, meanwhile, will have
to recognize its role in assisting states to develop workable, viable tax systems,
no longer arrogating to itself a role as a court of last resort to redress per-
ceived grievances with state and local tax systems.

Similarly, rethinking the nation’s tax and revenue systems will demand a
renewed commitment to some sort of reciprocal immunity and to far better
accountability vis-a-vis shared revenue bases and sources. Many states have
income taxes, as does the federal government; the federal government also
has excise taxes, which bring in almost $73.1 billion annually.?> The federal
government issues bonds, as do state and local governments. Federal bonds
finance the operating debt of the government; the interest on these bonds is
exempt from state and local taxation. State and local governments issue
bonds largely to finance capital investment.

Tenets of Effective Tax Policy

The challenges to developing an intergovernmental tax system for the
twenty-first century are much more overwhelming than challenges on the
spending side. Unlike the federal and state budgets, a poor tax system will
create more private sector distortions in key investment decisions, which
could have a serious detrimental impact on long-run economic growth.

The basic tenets of effective tax policy have remained consistent over time.
However, the current system—since it has not adjusted to economic, demo-
graphic, or technological changes—is obsolete. The system must be updated
following these basic principles:

—Simplicity: In a borderless economy, the more complexity the nation
can eliminate, the better it can serve the economy and the less governmental
tax policy will create market distortions.

—Equity: Any new model should treat similar transactions and taxpayers
similarly.

—-Accountability: Each level of government should be accountable to its
taxpayers, and no one level of government should interfere with, tax, or serve
as the avenue of redress for any other level.
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—Sovereignty: Any model must preserve taxpayers ability to determine
what level of revenues they want and need and how they prefer those rev-
enues to be raised.

—Neutrality and transparency: Tax policy should not bias or create differ-
ent outcomes for comparable transactions, and effective rates and revenues
should be public.

—Adequacy: Tax and revenue systems need sufficient flexibility to ensure
fiscal stability and resources.

—Administrability: New models must focus on ease of administration to
facilitate fair enforcement and ensure taxpayer fairness and trust in the system.

Alternative Models

Virtually any model for greater coordination of federal, state, and local tax
policy, as well as for greater simplification and uniformity in state tax policy
and administration, implies some sacrifice or diminution of state sovereignty
and local autonomy. Every step that states and localities take to conform their
taxes to the federal tax or to make their taxes more uniform with one another
reduces their flexibility and decisionmaking authority. These are actions that
entail risks and sacrifice, as has been noted in the debate over a streamlined
sales tax (see box 4-2). But the difficulties should not prevent movement
toward a streamlined, intergovernmental tax system suited to the new econ-
omy. State officials need to weigh the effects of reform on sovereignty against
the benefits to be realized from a twenty-first-century tax and finance system.
State and federal leaders need to observe important tax principles and activi-
ties, including ensuring that federal actions or laws preserve states’ sovereignty
to choose which taxes they want to use and the extent to which they want to
use them. Furthermore, it means being able to control, through tax rates and
exemptions, the distribution of the tax burden among taxpayers.

A streamlined, intergovernmental tax system in which tax bases and tax
administration are more integrated among states and with the federal govern-
ment also requires increased interdependence among levels of government. In
particular, decisions made at the federal level about the nature of certain tax
bases may have a much greater impact on states and localities than under the
present system. This interdependence requires a true partnership among lev-
els of government in making revenue decisions. One level should not neces-
sarily control what another may do, and there should be full consultation
before making changes that affect other levels. There should also be institu-
tional mechanisms to ensure that the impacts across levels of government are
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Box 4-2. Streamlined Sales Tax Project Model

A version of the multistate model is the Streamlined Sales Tax Project, a unique part-
nership of states, local governments, and business to create a uniform sales and use
tax system that sharply reduces collection burdens on vendors. In 2005 the states
adopted the Streamlined Sales and Use Tax Agreement, a multistate agreement pro-
viding for simplification of the nation’s more than seven thousand varying state and
local sales tax laws,! marking the beginning of one of its key components, the
amnesty program. The agreement is the culmination of a multiyear, nationwide
effort by forty-four states, the District of Columbia, local governments, and mem-
bers of the business community to develop measures to design, test, and implement
a system that radically simplifies sales and use tax collection and administration by
retailers and states. The adoption triggered a Web-based, centralized point-of-sale tax
registration for the member states (www.sstregister.org/sellers); initiated an amnesty
period for sellers that had not been contacted by member states for audit; and final-
ized the process for certification of software that will assist in the collection of sales
tax. The simplified system reduces the number of sales tax rates, brings uniformity to
definitions of items in the sales tax base, significantly reduces the paperwork burden
on retailers, and incorporates new technology to modernize many administrative
procedures. Full-member streamlined states are Indiana, Iowa, Kansas, Kentucky,
Michigan, Minnesota, Nebraska, New Jersey, North Carolina, North Dakota, Okla-
homa, South Dakota, Rhode Island, Vermont, West Virginia, and Wyoming. In
addition, there are associate-member states, advisory states, and project states. Asso-
ciate-member states are Arkansas, Ohio, Tennessee, and Utah.

Notes

1. The 2002 Census of Governors reports a total of 87,576 governmental units in the
United States, of which 67,561 collected some kind of tax; however, state streamlined tax writ-
ers estimate that the number of state and local governments that levy and operate their own
sales tax systems numbers about 7,500.

appropriately identified and assessed, much as the pioneering Unfunded
Mandates Reform Act has worked. Consideration should also be given to
allowing adequate time to adjust to and plan for changes before mandates
become effective. In addition, new institutions or mechanisms may be
needed to govern certain aspects of the tax system to ensure that states, by
law or practice, function in a cooperative and uniform manner.
Accountability is not as clear cut in tax policy and administration as in
other areas. Historically, there have been discussions of assigning certain rev-
enue sources to one level of government or another, but it seems unlikely that
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the major taxes can be assigned to a particular level of government to admin-
ister and control alone. Remedies for an ailing public finance system revolve
around more, not less, partnership and interdependence. Although there are
relatively few intergovernmental—interstate or state-local-federal—tax coor-
dination mechanisms, several models can help in considering future
approaches. Some of these models are long-standing, others are relatively
recent. They include the estate tax credit model, the federal-state income tax
model, the multistate coordination model, hybrid approaches, and the
investment model.

ESTATE TAX CREDIT MODEL. Without a doubt, the worst tax federalism
policy change in the past decade was repealing the state estate tax credit over
four years while phasing out the federal estate tax over a longer period. Not
only did it deprive the states of several billion dollars (ultimately), but it also
eliminated the estate tax in more than half of the states. The action was taken
without consultation, and it treated a federal-state coordination mechanism
as a form of revenue sharing that Congress felt was inappropriate. The real
reason is, of course, that it increased the flow of revenue to the federal gov-
ernment (over what it would otherwise have been) so that Congress could
reduce taxes further. The state estate tax credit, which had been a permanent
feature of the federal estate tax since 1926, served as probably the most far-
reaching model of intergovernmental tax coordination. Each taxable estate
was allowed a 100 percent credit against the federal estate tax for state estate
(or inheritance) taxes paid, up to a certain level. The model established a
floor below which combined federal and state estate taxes could not fall. The
goal was to ensure coordination of the federal and state estate tax bases and
minimize interstate tax competition. (A similar mechanism exists for federal-
state unemployment taxes.)

The estate tax credit model was effective in ensuring coordination, though
it came at a cost of placing serious limits on state flexibility and autonomy
because states had to conform to federal rules to take advantage of the credit.
Yet the model could be considered for certain types of excise taxes where inter-
state price differentials are significant, promoting efforts to thwart tax evasion.

INCOME TAX MODEL. Federal, state, and local personal income taxes
exhibit a reasonably high degree of coordination. The coordination results
not from federal legal requirements but from practical considerations by
states and local governments. All but five of the states with a broad-based
personal income tax conform substantial parts of their tax base to the federal
income tax base and start the computation of state income tax liability from
a specified point on the federal return. Federal-state income tax conformity
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has several advantages for taxpayers and states. From a taxpayer perspective, it
obviously eases the filing burden associated with income tax compliance
because it promotes consistency in the definitions of income and expenses.
From a state perspective, conformity enables the state to rely on federal infor-
mation-reporting requirements, information exchange programs, and other
audit and enforcement efforts in securing compliance with the state tax.
These benefits can be enjoyed without sacrificing the ability to establish
independent rates and exemptions that enable states to control and distribute
the state income tax burden. Yet the conformity approach puts the state fiscal
position somewhat at risk because substantial federal tax changes, generally
taken without consultation or consideration of the state-level impact, affect
state finances.

MULTISTATE COORDINATION MODEL. A third model for coordinating
tax policy and administration involves state and local governments and some-
times the federal government, aiming to promote uniformity and coopera-
tion on a multistate basis. The underlying rationale for such efforts is that it
is in the best interests of the states and their taxpayers to jointly design their
tax policy and administration because of the tax issues or taxpayers involved.
Primary examples of this approach are the Multistate Tax Commission, the
International Fuel Tax Agreement, and the Mobile Telecommunications
Sourcing Act. The Multistate Tax Commission was formed in 1967 as part of
a state response to proposed federal legislation that would have significantly
constrained state taxation of interstate commerce and businesses. The com-
mission operates programs to promote uniformity in the taxation of inter-
state commerce as well as several multistate compliance and taxpayer service
efforts. More than forty states participate in one or more aspects of the com-
mission’s activities.

The International Fuel Tax Agreement seeks to reconcile the importance of
borders in fuel taxation and transportation services with the requirements of
an interstate economy. It provides a vehicle for apportioning the fuel tax paid
by interstate motor carriers among the states in which the carriers operate but
limits their filing, auditing, and other reporting obligations to interactions
with a single base state. The agreement began as a voluntary, cooperative
effort among states; later, federal law effectively mandated state participation.

The Mobile Telecommunications Sourcing Act resulted from the combi-
nation of telecommunications deregulation and the advent of the wireless
industry, which made existing state and especially local tax systems more and
more unworkable. This led to the creation of a coalition of industry, local
governments, and states that focused simplification and administration efforts
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on areas where there could be agreement—or at least not polar opposition—
as well as commitment to devise better and more equitable ways of taxing
across borders, mutual respect, and a commitment to look for solution that
benefits all parties.

Multistate cooperative approaches such as the Multistate Tax Commission
and the International Fuel Tax Agreement provide maximum latitude and
flexibility to participating states in designing approaches to resolve the issues
they deem important. They also recognize the interdependence of states and
can be effective in addressing the needs of the new economy. However, this
model alone is unlikely to be sufficient to overcome the legal and institu-
tional taxation hurdles that states will face in the twenty-first century.

NEW, HYBRID APPROACHES. A model that does not currently exist, but
that merits exploration, would be one that combines and takes the best fea-
tures of the other models. This model would most likely provide for a sub-
stantially greater federal role in establishing parameters or standards for state
and local tax systems than has before been considered appropriate. Yet the
nature of the issues confronting states requires that new approaches be con-
sidered. For example, the federal government, in consultation with states and
localities, could establish minimum standards or definition for some types of
state taxes so the taxes respond to the needs of the new economy for simplifi-
cation, uniformity, certainty, and ease of administration. The federal govern-
ment could also provide incentives to encourage states to meet such stan-
dards. These incentives could come in the form of financial incentives or in
the form of removing certain legal and institutional impediments to sound
tax policy. Alternatively, interstate compacts approved by Congress could
achieve the same results but afford states and localities greater latitude in
spelling out the details of tax policy.

The essential point is that an effective intergovernmental tax system and
policy for the new economy will require that current legal and institutional
barriers be overcome. These barriers can be removed, at least in part, by fed-
eral action. Consequently, it is reasonable to expect that the removal or
reduction of these barriers be accompanied by state-local tax systems that
meet certain standards of neutrality, simplicity, uniformity, and ease of
administration. However, it is important that the federal government view its
role in this endeavor as a partner in shaping an intergovernmental public
finance system.

AN INVESTMENT MODEL. Although it would not constitute compre-
hensive reform, an alternative would be for the federal government or the
states to enact specific solutions for specific problems. For example, as the
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nation has shifted from a manufacturing to a services and intangibles econ-
omy—and as close to 25 percent of consumer sales have moved online—
there has been significant erosion in state and local sales tax bases. A national
sales tax that applied not just to goods but also to services would create an
opportunity for states and local governments to piggyback—providing an
opportunity to sharply reduce existing state sales tax rates yet benefit from a
much more comprehensive base that better reflected the new economy. Lack-
ing a federal intervention, states could broaden their own state and local sales
tax systems to apply not just to all services but also to all goods—tangible
and intangible. Although this would require a substantive investment in
time, resources, and public education, it would address one of the more seri-
ous tax problems on the state-local horizon. The piecemeal approach may be
a way to both correct the most egregious problems and jumpstart more com-
prehensive reform.

Preserving Dual-Tax Federalism

The real issue or challenge is how to maintain dual-tax sovereignty and
improve coordination between state, local, and federal tax systems. There are
three keys: First, there must be a recognition among federal policymakers
that federal tax or finance actions affect states and local governments—not to
mention all taxpayers and the national economy; that in our system states
have independent taxing authority; and that states and local governments
share (not that the federal government owns and states piggyback on) the
income tax base. Second, there must be mutual respect between the three lev-
els of government, so that actions taken at one level are done with an eye
toward helping the other levels, or at least minimizing the disruption. Third,
there must be consultation and dialogue between the levels of government so
that the maximum coordination can be achieved, each level can fully meet its
responsibilities, and a framework of how one level relates to another can be
established.3¢

States and local governments need to move away from taxing regimes that
have shades of a regulated monopoly and begin treating communications like
other industries as well as strive to treat similar services similarly. This should
be able to proceed on a state-by-state basis without a heavy federal hand. The
federal government could play a constructive role by providing some mean-
ingful, nonideological definitions of various types of services (that is, some
buckets of services) around which states could then begin to build a taxing
system or incentives. This set of definitions should help treat similar services
similarly.
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The former U.S. treasury secretary John Snow claimed that, as part of the
Bush administration’s federal tax reform efforts, he had solicited comments
from the tax community and met with academic, business, and taxpayer
groups to discuss federal tax reform. Noticeably absent was any mention of
cither states or local governments. It is difficult to imagine any circumstances
under which a federal panel or administration would propose a federal tax
reform approach that would address the most important goals and concerns
of state and local governments; it is equally difficult to conceive of an actual
federalism tax reform proposal emerging without the concerted, joint input
of states and local governments. But long ago in the city of Philadelphia the
three levels of government were created deliberately to be intertwined and
mutually reinforcing. That ought to create a twenty-first-century taxing rule
of federalism that would mandate state and local participation in and analysis
of any proposed federal changes and a requirement that any federal or state
preemption of tax revenues on any other level of government would auto-
matically trigger offsetting dedicated tax revenues. The eighteenth-century
promise of dual sovereignty, reciprocal immunity, and mutual reinforcement
will be critical for the challenges of the twenty-first century—a century in
which sorting out revenues will be decidedly challenging.

Debates over the propriety of federal intervention in state and local tax
matters are intense and important. They are inherent in vibrant federalism
because they touch one of the most sensitive nerves of our federal system—
the tension between the states’ right to exercise their sovereign tax powers
and the nation’s interest in a common market unfettered by burdensome
state regulations. All three levels have a stake as stewards for the future in
ensuring this tension is constructive.

A Concluding Comment

Historically, there has been a sound conceptual basis for both the intergovern-
mental budget framework and the intergovernmental revenue system of the
United States. They have been relatively efficient, equitable, and simple to
administer. However, globalization and technology changes as well as demo-
graphic shifts that emerged as we entered the twenty-first century are making
both systems obsolete. Four critical issues are driving this change. First, the
demographic effect of the aging of the population will be reflected in an ero-
sion of state and federal revenues, while state and federal expenditures
explode. Second, the private sector will have to respond more quickly to
changing market conditions, and government will need to change accordingly.
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This means a better definition of what level of government will administer
what programs needs to be decided and that all levels of government must
become more flexible, adaptable, timely, accountable, and performance
driven. Third, the movement toward a services and intangibles economy will
dramatically reduce state revenues, since most state sales and use taxes apply
only to goods. It also creates efficiency and equity problems for the overall
economy. Fourth, the acceleration of globalization and technology will lead
to continued preemption of state regulatory and tax authority and also
change the responsibilities of federal and state governments.

An obsolete intergovernmental budget and tax system will become an
impediment to economic growth and social justice and similarly reduce citi-
zen faith in government. For these reasons, it is essential for the United States
to adopt a new blueprint. This blueprint would mean a better sorting out of
intergovernmental responsibilities, especially in the critical area of health
care, as our society rapidly ages. It also means collapsing the eight hundred
individual categorical grants into fifteen to twenty consolidation grants. It
must mean an end on the revenue side to blind and unaccountable federal
preemption and interference, to be replaced by a much more strategic
rethinking of how the three levels of revenue systems can enhance—rather
than disrupt or interfere with—the others. For it is these revenues that will
be required not just to pay down the most spectacular level of debt ever cre-
ated by one nation but also to bridge the structural fiscal chasm and put the
nation on a competitive path for the future.

A broad new blueprint is necessary, but it must be created by all three lev-
els of government working closely together. The work should start now. Citi-
zen alienation with government will only increase. A democracy needs the
support of its citizens, and the system needs to adjust now, while intergovern-
mental tensions are positive, before there is a major crisis.
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As the events of September 11 and Hurricane Katrina revealed, when a
homeland security incident occurs, whether it is caused by terrorism or
natural disaster, the government response at all levels must be coordinated
and timely or thousands of people suffer. In both incidents, the lack of coor-
dination and effective planning by the U.S. intergovernmental system was all
too apparent. The nation’s governments are now attempting to remediate
those deficiencies.

As articulated by President George W. Bush in his Homeland Security
Directive to all federal agencies, “The objective of the United States Govern-
ment is to ensure that all levels of government across the Nation have the
capability to work efficiently and effectively together, using a national
approach to domestic incident management.”! This is just one of many pres-
idential and congressional pronouncements defining the homeland security
policy of the United States as a national policy, including the state and local
governments as partners, rather than an exclusively federal government pol-
icy. This constitutes a recognition that the federal government by itself does
not have the resources to ensure the security of the homeland. A homeland
security system for the United States is inherently intergovernmental, and the
development of such a system requires participation of federal, state, and
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local officials and agencies. Such a national system also requires a degree of
intergovernmental integration of homeland security management that is per-
haps unprecedented in the nation’s past experience.

The Organization of Intergovernmental
Homeland Security Relations

As we have pointed out in an earlier article, the difficulty in organizing the
intergovernmental dimension of homeland security is exacerbated by the dif-
ficulty in organizing at each level of government to accomplish the homeland
security mission.? Soon after 9/11, it was observed that at the federal govern-
ment level, lack of coordination and overlapping jurisdictions have resulted
in fragmentation and often redundancies within the system.? Although some
steps have been taken to sort out the jurisdictions and relationships to pro-
vide for an integrated federal effort, agencies with homeland security respon-
sibilities in the federal government have been in a phase of continuing reor-
ganization that is likely to continue. Moreover, the task of clarifying federal
department and agency roles in homeland security became both more urgent
and more complex following the widespread confusion among federal agen-
cies regarding their roles in emergency response to Hurricane Katrina.

One of the reasons given for the creation of the Department of Homeland
Security (DHS) was the need for a single point of contact in the federal gov-
ernment from which state and local homeland security partners could obtain
information, provide assistance, and coordinate their efforts. The priority of
a single point of contact has waxed and waned since the creation of the
department.

In 2004 the secretary of homeland security, Tom Ridge, consolidated vari-
ous DHS elements in an attempt to establish “a single point of entry, interac-
tion, and information for assisting State and local governments, non-govern-
mental organizations, and other Federal agencies and departments to
prevent, deter, respond to, and recover from acts of terrorism.” This consoli-
dation came in response to numerous complaints by state and local officials
about the fragmentation of federal programs and was meant to fulfill “Secre-
tary Ridge’s commitment to the Nation’s first responder community to create
a ‘one-stop-shop’ to better serve their needs.”

Nonetheless, the office’s actual operation fell somewhat short of this goal,
in part because so many homeland security programs are lodged within
major departments and agencies outside the control of the department’s sec-
retary. The office was dismantled in 2005 under the second secretary,
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Michael Chertoff, and its functions were reassigned based on the purposes
they had served. Grant management and training were assigned to an assis-
tant secretary for grants and training within a newly created Preparedness
Directorate, and the office’s role as liaison between state and local govern-
ments was merged with legislative relations under an assistant secretary for
congressional and intergovernmental affairs. The Office of State and Local
Government Coordination and Preparedness was in existence for such a lim-
ited time that it is probably not possible to determine how successful it could
have been as a primary point of access at least for DHS.

Following a two-stage review process conducted to a large extent by DHS
employees, in July 2005 Secretary Chertoff announced a set of structural
realignments that were intended to “better integrate the Department, giving
DHS employees better tools to help them accomplish their mission.” The
secretary separated the preparedness function from the Federal Emergency
Management Agency (FEMA) and assigned it to the new Preparedness Direc-
torate. State and local officials expressed concerns that this move would result
in a de-emphasis on preparedness for nacural disasters and an overemphasis
on terrorism preparedness, as well as increased difficulties in capturing the les-
sons from response and recovery and incorporating them into preparedness
plans and activities. However, Congress reversed this decision and transferred
most of the directorate into FEMA in the Post-Katrina Emergency Manage-
ment Reform Act, enacted in September 2006. This continuous reshuffling
within DHS reflects the tension between an internal departmental need for a
clear chain of authority and accountability and the need of the department’s
clients for a single and permanent point of contact. The idea of a central
point of contact for state and local governments has been displaced. “One-
stop shopping” has been replaced with “several-stop shopping.”

The first major legislative changes arising from the management failures
during the response to Katrina were enacted by Congress in the Post-Katrina
Emergency Management Reform Act of 2006 (PL. 109-295). In the act,
Congress made several structural changes in FEMA and the DHS with the
apparent purpose of specifying how they were to integrate their activities
with those of state, local, and tribal governments. The act places greater
responsibility on FEMA regional offices to integrate the activities of federal
agencies in a region with the state, local, and tribal governments in that
region. It specifies that FEMA regional administrators will work in partner-
ship with state, local, and tribal governments and emergency managers to
establish one or more strike teams within each region to serve as the focal
point of the federal government’s initial response efforts for natural disasters
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or acts of terrorism and to coordinate the training and exercises of those
strike teams with the state, local, and tribal governments and with private
and nongovernmental entities. It also mandates regional advisory councils to
advise on preparedness in the region and calls for nomination to these coun-
cils from state, local, and tribal governments in the region. The act further
stipulates that membership in the National Advisory Council must represent
a cross-section of state, local, and tribal officials, emergency managers, and
emergency response providers.

In addition, the act authorizes the president, acting through the director
of FEMA, to establish a minimum of three national response teams, each of
which will work in coordination with state and local officials and on-site per-
sonnel associated with a particular incident. It establishes within FEMA a
National Integration Center with specific responsibilities to periodically
review and revise the National Incident Management System and the
National Response Plan, including improving the use of federal, state, local,
and tribal resources and ensuring effective use of emergency response
providers at emergency scenes. Finally, it directs the FEMA administrator to
enter into a memorandum of understanding with the administrators of the
Emergency Management Assistance Compact, state, local, and tribal govern-
ments, and organizations that represent emergency response providers to col-
laborate on developing standards for deployment capabilities including typ-
ing of resources likely to be needed to respond to natural disasters and acts of
terrorism.®

Congress’s multiple mandates on the DHS and FEMA emphasizing inte-
gration with state and local governments have set an agenda for intergovern-
mental relations regarding homeland security. It remains to be determined
whether this legislated approach will be effective in actually improving the
operational integration of state, local, and tribal homeland security activities.

While Congress focused on establishing several legal mandates for the
DHS and FEMA to, among other things, integrate their activities with those
of state, local, and tribal governments, the White House was focusing on
multiple federal departments other than the DHS. In its report on the
response to Hurricane Katrina, the White House suggested stripping its lead-
agency status from the DHS and giving it to the Department of Defense for
catastrophic incidents.” The report also proposed that various emergency
support functions (ESFs) be assigned to different departments, for example,
putting the Department of Housing and Urban Development in charge of
providing temporary housing and the Department of Justice in charge of the
public safety and security function.® It was unclear whether, should these
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changes ever take place, the coordinating function would remain with the
DHS or be split among these various departments. In the latter case, state and
local governments, under dire circumstances, would have to coordinate with
multiple federal agencies, yet another addition to “several-stop shopping.”
This is in no way a novel idea; various states already assign lead-agency status
to different agencies in their emergency response plans. The state of Arizona,
for example, gives primary agency status to the Department of Transportation
for transportation infrastructure (ESF 1) and public works and engineering
(ESF 3) and to the Department of Health Services for various subfunctions
under public health and medical services (ESF 8). Coordination is achieved
by having a representative from each primary agency in the State Emergency
Operations Center, which is the nerve center of response operations, led by
the Division of Emergency Management.” The three plans are clearly very
different from one another, and the only thing we can be certain of at this
point is that they represent only the latest stage of the ongoing process of
reorganizing for homeland security that will continue for some time.

Planning of Intergovernmental Homeland Security Operations

The planning framework put forth by the Department of Homeland Secu-
rity to combine federal, state, and local capabilities is still evolving. The lack
of a planning framework for such capabilities has hindered the department’s
and the states” ability to identify first-responder needs and priorities. Never
has this been clearer than in the response to Hurricane Katrina, when confu-
sion over procedures and roles accentuated the gaps in coordination among
participating organizations.!? According to William Carwile, the federal
coordinating officer responsible for the Katrina response in Mississippi,
“There has been no operational planning developed by FEMA in over four
years. In my view there is no clear understanding of the responsibilities of
each level (Washington, the regions, deployed emergency response teams)
and how they are to interact.”!!

Reports by the DHS’s Office of Inspector General and the Government
Accountability Office (GAO) indicate that efforts by state and local jurisdic-
tions to prioritize expenditures for preparedness have been hindered by the
lack of clear guidance in defining the appropriate level of preparedness and
setting priorities to achieve it.!? The GAO also reports that the lack of
national preparedness standards, baseline information on preparedness and
threat and risk scenarios, plans based on those tools, and reliable data to
report on the status of initiatives are fundamental obstacles in achieving
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desired levels of preparedness.!? The difficulties of fulfilling these require-
ments for the planning processes should not be underestimated. Evaluating
the likelihood of any given terrorist attack, for example, is very difficult,
especially since there are so many potential targets in the United States.

There are four major initiatives to provide the planning framework for a
coordinated and comprehensive national response for homeland security.
The first is a National Response Framework that forms the basis of how the
federal government coordinates with state, local, and tribal governments and
the private sector during incidents. It is an all-discipline, all-hazards plan that
provides the structure and mechanisms for coordinating federal support to
state and local jurisdictions. The final framework became effective on March
22, 2008. The framework commits the federal government, in partnership
with local, tribal, and state governments and the private sector, to complete
strategic and operational plans for the incident scenarios specified in the
National Preparedness Guidelines. The second is the National Incident Man-
agement System, which was developed to help emergency managers and
responders from different jurisdictions and disciplines work together more
effectively to handle emergencies and disasters. It is intended to be adopted
and used nationwide, creating a standardized, unified framework for incident
management within which government and private entities at all levels can
work together effectively. The plan provides a set of standardized organiza-
tional structures such as the incident command system and standardized
processes, procedures, and systems.

The third plan is the National Infrastructure Protection Plan (NIPP), a
revised draft of which was issued in January 2006 to bring together all levels
of government and the private sector to identify and protect critical infra-
structure throughout the nation. Beginning with fiscal year 2006, state and
local grant applicants’ strategic plans for protecting critical infrastructure
based on the NIPP have been one criterion for evaluating the strategies of
grant applicants. The fourth plan is the National Preparedness Goal, which is
now mandated in legislation by the Post-Katrina Emergency Management
Reform Act of 2006. Its purpose is to provide national performance stan-
dards for assessing domestic preparedness capabilities and to identify gaps in
those capabilities that reflect national homeland security priorities for pre-
vention, response, and recovery from major events, with an emphasis on ter-
rorism. The Post-Katrina Emergency Management Reform Act orders that
within 180 days of enactment, the administrator will complete guidelines to
define risk-based target capabilities for federal, state, local, and tribal govern-
ment preparedness and directs the administrator to ensure that the guidelines
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are specific, flexible, and measurable. The act also mandates a comprehensive
system to assess the nation’s prevention capabilities and overall preparedness,
including operational readiness. Specifically, it directs the administrator to
ensure that each component of the national preparedness system, including
the National Incident Management System and the National Response Plan,
is developed, revised, and updated with clear and quantifiable performance
metrics, measures, and outcomes.

The promulgation of performance measures has important implications
for the operation and sustainability of a workable national intergovernmental
system for homeland security. Federal homeland security programs that can
systematically demonstrate their impact on preparedness have a greater
chance of being sustained in competition with other programs through the
congressional appropriations process, and if accountability can be established
on the basis of measured results, there is a greater impetus for flexibility in
how funds are used by state and local recipients of federal funds.'# Effective
response to highly unpredictable and localized situations requires highly
adaptive behavior that cannot be achieved by a hierarchical ordering of
responsibilities and resources but also needs flexibility for jurisdictions to real-
locate resources among agencies and staff within and across jurisdictions.!> At
the same time, local officials have said that federal standards and guidance are
needed and have acknowledged that sufficient incentives and technical
expertise to fulfill homeland security expertise may be missing at the local
level.’® National standards can also serve to put a floor under competition
with other jurisdictions, provide political cover to address internal political
opposition, and answer the question of how much preparedness is enough.!”
A survey study of state and local officials in Florida has found that federal and
state mandates and efforts at standardization have served to encourage—not
discourage—intergovernmental cooperation and networking.!8 Thus national
standards and measures of capabilities can potentially assist the implementa-
tion of a national intergovernmental homeland security system.

The planning framework will confront several challenges. Although stan-
dards carry with them the promise of increased accountability, they can also
portend further centralizing of the federal government role in defining
appropriate and acceptable policies for preparedness and response.'? Several
groups of state and local officials with responsibility for homeland security
have charged that inappropriate centralization has characterized federal plan-
ning up to this point. A 2005 meeting of the National Emergency Manage-
ment Association that focused on Homeland Security Presidential Directive
8, which calls for strengthening national preparedness and requires the
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preparation of a National Preparedness Goal, reported a consensus about
what constitutes the “central challenge in our relationship with DHS (and,
for that matter, at all levels of government).”?° The report notes “a deep divi-
sion between principles and actions. Specifically, while there appears to be
almost universal acceptance of the doctrine that local and regional public
safety, health, and emergency management professionals should be in the
leadership role of identifying and implementing Homeland Security plans
and strategies, the reality is that most strategic planning has been conceived
and promulgated from a centralized, Federal system. . . . This creates a credi-
bility gap that must be addressed as a matter of the highest priority.”?! Simi-
larly, a report by the International Association of Chiefs of Police reports a
consensus among chiefs of police around the premise that federally led
efforts, while well intentioned, have not led to the development of a cohesive
strategy that will allow state, tribal, and local public safety officials to protect
their communities successfully. “Our current homeland security strategy,”
the report states, “is handicapped by a fundamental flaw: It was developed
without sufficiently seeking or incorporating the advice, expertise, or consent
of public safety organizations at the state, tribal, or local level.”?? Although
the DHS has tried to consult with state and local government officials in
many of its efforts, such as the development of the National Preparedness
Goal and the target capabilities list, the perception remains that these are fed-
eral standards that fail to take into account local or even regional priorities
and needs. The target capabilities list, for example, has been criticized for
overemphasizing terrorist threats and neglecting natural hazards like floods
that remain a major concern for many regions.

Planning for homeland security remains a shared responsibility, however,
and states and local governments seem to be struggling as well. In its Nation-
wide Plan Review of emergency operations plans in states and urban areas,
issued in 2006, the Department of Homeland Security concludes that “the
current status of plans and planning gives grounds for significant concern.
Current catastrophic planning is unsystematic and not linked with a national
planning system.”?3 Among the deficiencies, the report mentions inadequate
planning for catastrophic events, the absence of a clearly defined command
structure, improper procedures for communications among operational com-
ponents, significant weakness in evacuation planning, and inadequate defini-
tion of resource requirements.

All of these problems were clearly an issue during Hurricane Katrina. Hur-
ricane Katrina was the first large-scale test of the Nationwide Plan Review and
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the National Incident Management System,?> and it is now widely accepted
that experience fell short of the plans in terms of coordination and the uni-
fied command structure they were supposed to achieve. The House commit-
tee investigating the response to Katrina has found that critical elements of
the National Response Plan (the predecessor to the National Response
Framework) were executed late, ineffectively, or not at all.?° In its analysis of
the federal response to the event, the White House has concluded that “key
decision-makers at all levels simply were not familiar with the plans.”?’

However, in addition to the problems of execution and understanding,
there were deficiencies in the plans themselves. Exercises conducted by the
DHS before Katrina indicated a lack of clear guidance on how functions are
supposed to interrelate within the Nationwide Plan Review.?® The GAO
seems to agree: “Although the Nationwide Plan Review framework envisions
a proactive national response in the event of a catastrophe, the nation does
not yet have the types of detailed plans needed to better delineate capabili-
ties that might be required and how such assistance will be provided and
coordinated.”?’

Another criticism of the NRP is that “there is no specific discussion of
multi-state disaster-management options,” a rather important omission when
one considers that very few threats, whether natural or terror-related, would
not involve more than one state.’® The Post-Katrina Emergency Manage-
ment Reform Act mandates that not later than fifteen months after the act’s
enactment, a state receiving federal preparedness assistance must submit a
report on the state’s level of preparedness. The report must include an assess-
ment of state compliance with the National Response Plan, the National
Incident Management System, and other related plans and strategies; an
assessment of current capability levels and a description of target capability
levels; and an assessment of resource needs to meet preparedness priorities.

The challenge for the federal planning framework, therefore, is to set stan-
dards that incorporate the analysis state and local officials have done and
their experience and knowledge of their areas and to use a process that gives
these officials confidence in the standards so that they use them as a basis for
their own planning and programming. It is no easy task to strike a balance
between the uniformity required to set minimum capabilities and foster inte-
gration among jurisdictions, on the one hand, and the flexibility required to
adapt homeland security programs to local contexts, on the other. Nonethe-
less, achieving that balance will be crucial in determining whether there will
be a national planning framework for homeland security.
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Intergovernmental Financial Relations in Homeland Security

Increased demands for homeland security have placed additional fiscal
demands on the federal government but also on state and local governments,
and as security needs have increased, homeland security expenses have
absorbed funds from other functions of government.3! Both federal and state
mandates for homeland security have placed additional financial and admin-
istrative burdens on city and county officials.?? State and local governments
have turned to the federal government for increased financial assistance,
arguing that homeland defense is largely a federal responsibility and thus the
federal government should provide assistance to overextended state and local
governments.

The Fragmentation of Federal Grant Programs

Federal funding assistance for state and local agencies did not start with the
events of 9/11. Numerous programs in various federal departments to assist
first responders such as police, fire, and emergency workers predated those
attacks and the creation of the Department of Homeland Security. Funding
has been added to several of these existing programs as well as those that have
come under the jurisdiction of the new department. Homeland security
grant money is currently distributed through a multitude of programs both
within the DHS and in other federal departments, such as the Department
of Justice and the Department of Health and Human Services. Some of these
programs are targeted to the states and others to local first responders, and
there is considerable duplication among these grants, with several of them
providing money for the same purposes, such as law enforcement equipment,
firefighter training, and preparedness planning.3> No public officials wanted
to slow the flow of money to the first responders in order to rationalize the
existing programs and to ensure they were adapted to the new purposes and
context, and much of the money has gone out under the old structures.?
The fragmentation of federal assistance makes it difficult for local and
state governments to develop integrated homeland security plans and coordi-
nate activities like training, exercises, and spending on equipment. Addition-
ally, the multiplicity of funding sources and the absence of a central coordi-
nating authority at the federal level obscures the lines of accountability and
makes it impossible to track where the money is going or to reach a conclu-
sion about an actual link between spending and the level of preparedness.
The GAO’s review of federal funds allocated from multiple grant programs
to the National Capitol Region concludes that “there is no established
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process or means for regularly and reliably collecting and reporting data on
the amount of federal funds available to first responders in each of [the
region’s] eight jurisdictions, the planned and actual use of those funds, and
the criteria used to determine how the funds would be spent. Reliable data
are needed to establish accountability, analyze gaps, and assess progress
toward meeting established performance goals.” The lack of benchmarks
and performance goals also may contribute to difficulties in developing a
regionwide plan for determining how to spend federal funds received and
assess the benefits of that spending.3¢

Consolidation and rationalization of the grant programs is one option to
make the grants easier to administer for state and local agencies as well as
their federal partners. Some of this has been done. In fiscal year 2004, several
state and local domestic preparedness grants administered by the Office for
Domestic Preparedness (moved from the Department of Justice to the
Department of Homeland Security upon the latter’s creation), which were
targeted for separate purposes such as equipment, training, and exercises,
were consolidated into a single funding source, the State Homeland Security
Grant Program (SHSGP). In addition, four FEMA grants now have a joint
application process. Nonetheless, according to the GAO’s review, in 2004 the
National Capitol Region jurisdictions used sixteen funding sources.

Oversight

A GAO analysis has found that on-site visits by the Office for Domestic Pre-
paredness decreased after September 11, 2001, because of the increase in
workload and reported staff shortages. In 2004 the agency established new
monitoring goals, which required at least one office file review and one on-
site visit for each state each fiscal year.3” These visits, in addition to the
progress reports that states are required to file regularly, represent a minimal
level of federal oversight and do not involve systematic performance measure-
ment. The criteria and measures developed in the context of the National
Preparedness Goal are intended to provide a basis of gauging preparedness,
and procedures will need to be developed to link these to federal financial
assistance programs in order to assess such programs’ effectiveness.
According to the GAO, the management of homeland security grants
should focus on the achievement of two equally important goals: distributing
the grant funds to state and local first responders in the shortest time possible
and ensuring accountability for the appropriate use of these funds.?® The task
has become increasingly more difficult as the amount of grant funds managed
by the DHS’s Office of Domestic Preparedness has grown from $91 million
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in fiscal year 2001 to almost $4 billion ($2.58 billion through the SHSGP
and $1.02 billion in Urban Area Security Initiative grants) in fiscal year
2003.3% Ensuring that these funds reach first responders in a timely manner
and that they are used in a way that enhances the preparedness of state and
local law enforcement agencies and their ability to respond to terrorist events,
should they occur, offers several challenges on all three governmental levels.

Fund Allocation: Risk versus Spread

Before October 2005, USA PATRIOT Act funds had been allocated in accor-
dance with a guarantee for each state of 0.75 percent of the total amount
appropriated to the DHS for state terrorism preparedness grants. The need for
an approach based on likely threat and vulnerability instead of population
soon became apparent in both legislative and executive circles. However,
although all parties seemed to agree on the necessity to allocate the largest
share of homeland security funds to high-risk areas, they disagreed on the size
of that share. The disagreement crossed partisan lines, with legislators from
urban states favoring a model that concentrated the resources on areas most
likely to be targeted by a terrorist attack opposing legislators from rural states,
who favored a spread model that saw the potential for every state to become a
target for terrorists. The House of Representatives passed a bill calling for a
relatively concentrated allocation of funds, reducing the minimum guarantee
to 0.25 percent of the funds for each state and 0.45 percent for states with
international borders or a shoreline.“0 This bill was in line with the president’s
fiscal year 2006 budget proposal*! and had the support of the 9/11 Commis-
sion. The Senate, on the other hand, over the objections of senators from
urban states, which constitute a minority in that body, passed a bill that
reflected a spread model of fund allocation, guaranteeing each state 0.55 per-
cent of the funds and up to 3 percent for nineteen heavily populated states.?
The matter was not resolved in conference, however, and the law that was
finally signed by the president still provided for a minimum of 0.75 percent
for each state. When the new Congress convened in 2007, the House
approved a minimum of 0.25 percent for each state but also specified that any
state with an approved state homeland security plan that also met specified
high-risk criteria would receive no less than 0.45 percent of the available
funds. Senate consideration was just beginning at that time. The most recent
compromise gives every state 0.375 percent of total available funds as a mini-
mum allocation. The rest is allocated based on an assessment of risk and effec-
tiveness. The balance between risk and geographic distribution in fund alloca-
tion will continue to be subjected to high congressional politics for some time.
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In accordance with the 2005 law, the Department of Homeland Security
formed peer-review panels composed of representatives from forty-seven
states and conducted an analysis combining both risk and the perceived
effectiveness of measures proposed by states and urban areas in their applica-
tions. Risk was defined by threat (the likelihood of an attack), vulnerability
(the potential success of an attack), and consequence (the potential impact of
an attack). The analysis included geographic and asset-based components.*3
The process resulted in a 32 percent cut in state and local grants compared
with fiscal year 2005. The bulk of the cuts were in the SHSGP, which was
reduced 49 percent from the previous year. Funding of the Urban Area Secu-
rity Initiative was cut for New York City (by 40 percent), Boston, and Wash-
ington. Funds were increased slightly for other cities, including Chicago
and Louisville. Overall, twenty-eight states saw their funds reduced by at
least 11 percent.% The grant awards generated heated and public arguments,
especially with representatives and senators from New York City, who felt
that the funding cuts would undermine the city’s ability to protect itself
from potential terrorism-related incidents. What these events show is that
regardless of established procedures, the definition of risk and therefore the
allocation of funds remains a political process, and acknowledging that fact
may have allowed the DHS to foresee and perhaps prevent the confrontation
that ensued.

Whatever the underlying reasons for these disagreements, there are serious
accountability concerns. In fact, the larger the share given to states uncondi-
tionally, and without any requirement to demonstrate a link between these
funds and actual preparedness, the greater the risk that the entire federal
assistance program will lose support in Congress as the program progresses.
While it was in existence, the Law Enforcement Assistance Act program,
which distributed assistance to state and local law enforcement agencies
largely on a spread model, was repeatedly criticized in Congress on grounds
that no meaningful performance data regarding the impact of funds on crime
were provided. This lack of demonstrated impact played a significant role in
the abolition of the program.

Fund Allocation and Disbursement at State and Local Levels

To expedite the transfer of funds to local jurisdictions, program guidelines of
the Office for Domestic Preparedness require states to transfer grant funds to
localities within forty-five days of the grant award date. To ensure compli-
ance, states are required to submit a certification form indicating that all
grant funds had been transferred within the forty-five-day period or to



90  Charles R. Wise and Rania Nader

explain why they had not been transferred and indicate when they would be
transferred.*> Many states still allocate their homeland security grant funds
based on population, although some (for example, Wisconsin) have incorpo-
rated need and threat factors into their formulas. Different states use widely
different risk-based formulas, however, because of the absence of federal

guidance and insufficient sharing of threat and vulnerability information.4°

Expenditure Planning at State and Local Levels

A major reason for the delays in drawing down grant funds is that planning
how to spend the funds often occurs after the grants are received. As of
March 2004, 43 percent of the counties in Ohio had not submitted the
required spending plans for their share of the 2003 homeland security grants.
Illinois and New York, on the other hand, are two examples of how advance
planning can speed up the process. In cooperation with its local govern-
ments, Illinois developed spending proposals based on funding estimates
before receiving the Office for Domestic Preparedness obligation. As a result,
not only were state administrators able to obligate funds before the mandated
forty-five-day deadline, but they also knew how the funds would be spent.
New York required its localities to submit funding plans within the forty-
five-day period, and as a result, as of February 2004, New York localities had
spent around 65 percent of the 2003 SHSGP funds, the most efficient draw-
down rate of any state in the country.” The elevated perception of risk in
these two states is no doubt related to their eagerness to draw down the funds
as quickly as possible.

Procurement and Reimbursement at State and Local Levels

Most states have a 100 percent reimbursement system, under which no funds
are advanced to localities before the purchases are actually made. This can be
a real problem for towns with small budgets. The state of Utah has addressed
this problem by providing local governments with an advance payment
option. Maine and Kentucky have done the same thing, requiring their local-
ities only to submit an invoice or proof of purchase to qualify for reimburse-
ment.*8 Burdensome procurement rules at the local level have also caused
delays in the pipeline. Some states have addressed the problem by centraliz-
ing their purchasing systems and allowing equipment and services to be pur-
chased by the state on behalf of local jurisdictions, freeing them from some
local legal and procurement requirements. Other states have developed
“statewide procurement contracts that allow local jurisdictions to buy equip-
ment and services using a prenegotiated state contract.” The DHS has also
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entered into agreements with the Department of Defense’s Defense Logistics
Agency and the Marine Corps Systems Command to allow state and local
jurisdictions to purchase equipment directly from their prime vendors.%’

In sum, intergovernmental financial assistance programs to aid state and
local governments still display considerable fragmentation. In addition, some
initiatives have been set in place to provide more focus on national homeland
security goals and to begin to measure the impact of state and local pro-
grams, but they are still in the start-up stage. Furthermore, the issue of risk
versus spread as a basis for fund allocation continues as a source of conflict
and complicates the process of developing a national effort.

Intelligence and Information Sharing

The “National Strategy for Homeland Security” categorizes homeland secu-
rity activities into six critical mission areas, the first of which is intelligence
and warning: “Homeland security intelligence and information must be fed
instantaneously into the Nation’s domestic anti-terrorism efforts. . . . This
effort must be structured to provide all pertinent homeland security and
intelligence and law enforcement information—from all relevant sectors
including state and local law enforcement, as well as federal agencies—to
those able to take preventive or protective action.” Within the federal gov-
ernment, intelligence activities are undertaken by multiple units and agen-
cies, including the Information Analysis and Infrastructure Protection Direc-
torate, the Department of Homeland Security, and the Terrorist Threat
Information Center, with reports to the Director of Central Intelligence, the
Counterterrorism Center in the Central Intelligence Agency, and the Office
of Intelligence and the Counterterrorism Division of the Federal Bureau of
Investigation. The DHS and the FBI share the task of cooperating with state
and local agencies to collect and share information.

The 9/11 Commission, in its report on needed improvements in the
nation’s system of intelligence, points out that “the FBI is just a small fraction
of the law enforcement community in the United States, a community com-
prised mainly of state and local agencies.” “The network designed for sharing
information,” the commission concludes, “and the work of FBI through local
Joint Terrorism Task Forces, should build a reciprocal relationship, in which
state and local agents understand what information they are looking for and,
in return, receive some of the information being developed about what is
happening, or may happen, in their communities. In this relationship, the
Department of Homeland Security also will play an important part.”!
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The current intergovernmental arrangements for intelligence sharing
appear to be some distance from the network the 9/11 Commission envi-
sioned. A GAO survey of federal, state, and city homeland security officials
notes that only 13 percent of federal officials, 35 percent of state officials,
37 percent of large-city officials, and 29 percent of small-city officials found
sharing between federal, state, and local agencies to be effective or very effec-
tive. Of the states and big cities surveyed, 98 percent of both groups reported
they needed specific and actionable threat information, but only 33 percent
of states and 28 percent of big cities reported they received it. Ninety-eight
percent of both states and large cities stated they needed information on the
movement of known terrorists, but only 15 percent of both reported they
received it.>2 The GAO has noted several initiatives by individual federal
agencies (the FBI’s Joint Terrorism Task Forces, the Defense Intelligence
Agency’s information-sharing partnership with the state of California and the
City of New York, and the Massachusetts antiterrorism network of state,
local, and federal agencies). However, the report concludes that these initia-
tives, though beneficial to the partners, presented challenges because they
were not well coordinated, risked limiting participants’ access to informa-
tion, and potentially duplicated efforts of some key agencies at each level of
government.>3

A report of a meeting of the National Emergency Management Associa-
tion that focused on Homeland Security Presidential Directive 8 issues
reports the following problems:

—There is a general lack of confidence that intelligence information will
be promptly, completely, and accurately transmitted. Emergency Manage-
ment System directors, in particular, did not believe that they would be
included in the loop to receive important intelligence information.

—Intelligence is still not a routine part of day-to-day operations. Informa-
tion is shared only in the event of an alarming crisis-level need, and that is
sometimes too little too late.

—The people who need the information the most—the officer on the
street, the “end user’—seldom if ever receives it. Pushing information down
the chain of command is a rare occurrence.

—Doctrinal and jurisdictional conflicts between the Department of Jus-
tice and the DHS (and even within the DHS) continue, creating inconsisten-
cies, inefficiencies, and confusion. One example is in the area of security
clearances and information sharing, where the FBI, under the Department
of Justice, often operates at cross-purposes with the Office of Domestic
Preparedness.
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—The cost of putting operations into action (for example, health) based
upon general, nonspecific intelligence is often prohibitive.>

Most of the respondents to a National Governors Association survey of
state homeland security advisers were only somewhat satisfied with the time-
liness, specificity, and actionable nature of the information received from the
FBI and the DHS. Seventy-cight percent responded that more unity among
key federal agencies, such as the Departments of Justice, Homeland Security,
and Health and Human Services, would have a highly positive impact on
their state homeland security efforts.>

In December 2005, President Bush issued an order that information be
shared with heads of federal departments and agencies. The order designated
specific officials within government departments to handle information-
sharing activities. It also included guidelines and requirements to implement
commonalities in technical standards and architectures to expedite the
process of intragovernmental information sharing.%¢

The Final Report on the 9/11 Commission Recommendations, issued in
December 2005 by the 9/11 Public Discourse Project (previously the 9/11
Commission), gave the government a D for information sharing. The report
concludes, “Changes in incentives, in favor of information sharing, have
been minimal. The office of the program manager for information sharing is
still a start-up, and is not getting the support it needs from the highest levels
of government. There remain many complaints about lack of information
sharing between federal authorities and state and local level officials.” It adds,
“Designating individuals to be in charge of information sharing is not
enough. They need resources, active presidential backing, policies and proce-
dures in place that compel sharing, and systems of performance evaluation
that appraise personnel on how they carry out information sharing.”’

The overhaul of the federal government’s intelligence agencies and their
joint relationships has been a major preoccupation of the leadership of the
agencies as well as the president and Congtess. The relationships with state
and local governments have tended to receive a lower priority>® and have
been affected by the volatility in the organization and structure of intelli-
gence activities within the Department of Homeland Security, which has a
major responsibility for the federal, state, and local interface in intelligence.
As Gregory Treverton has pointed out, the department’s Intelligence Direc-
torate got off to a rocky start: “Apart from the infrastructure warnings, the
information analysis arm of the DHS’s Information Analysis and Infrastruc-
ture Protection Directorate has yet to carve out a clear mission and base of
‘customers,” in part because it has not had clear or consistent leadership. . . .
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The DHS’s broader threat assessment mandate has effectively been ceded to
the TTIC [Terrorism Threat Integration Center], and it remains uncertain
how tightly the DHS’s intelligence will be coupled to its infrastructure-
protection mission.”>?

A task force of the Markle Foundation examined intelligence and infor-
mation sharing and has concluded that the “DHS has yet to articulate a
vision of how it will link federal, state, and local agencies in a communica-
tions and sharing network, or what its role will be with respect to the TTIC
and other federal agencies. . . . Moreover, neither the TTIC nor the DHS has
gotten very far in putting in place the necessary staff or framework for ana-
lyzing information and sharing it broadly among the relevant federal, state,
and local agencies. Government at the federal level thus remains very much
in need of an overarching decentralized framework for building an informa-
tion sharing and analysis network.”®0

The task is further complicated by the addition of another bureaucratic
layer to the intelligence infrastructure, namely, the new Office of the Direc-
tor of National Intelligence. The final report issued by the former 9/11 Com-
mission seems quite optimistic, giving the new position, which was part of
the commission’s recommendations, a grade of B. The report warns, however,
that the director’s challenge “is to exercise his authorities boldly to smash
stovepipes, drive reform, and create a unity of effort—and act soon. He must
avoid layering of the bureaucracy and focus on transformation of the Intelli-
gence Community. The success of this office will require decisive leadership
from the [director] and the president, and active oversight by Congress.”®!

Secretary of Homeland Security Michael Chertoff, in response to his
internally appointed task force’s review of DHS’s operations, policies, and
structures, announced that the department needed to combine the informa-
tion and analysis it generated with information from other members of the
intelligence community as well as information from its state, local, and inter-
national partners and that the department could do a better job of sharing
intelligence with frontline first responders at the state and local level.®> He
decided to reorganize his department’s Intelligence Directorate and desig-
nated an assistant secretary for information analysis as the chief intelligence
officer, who would report to the secretary and head a strengthened informa-
tion analysis division. The office is designated as the “primary source of
information” for the department’s state, local, and private sector partners. It
will take some time to determine whether this “new start” for intelligence
operations within the Department of Homeland Security will result in
greater intelligence sharing with state and local government.
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Just as Secretary Chertoff was directing changes designed to improve the
sharing of intelligence related to terrorism with state and local first respon-
ders, Hurricane Katrina exposed large gaps in information gathering and
sharing in intergovernmental emergency response operations. The inability
to gain information about conditions on the ground in the various Gulf
states and the inability to communicate about conditions that were known
to a few scattered officials played a significant role in the inadequate and
delayed response by agencies at all levels of government. The House com-
mittee investigating the Katrina response found that lack of communication
and situational awareness paralyzed command and control.®> The White
House report on the federal response found that “federal, state, and local
governments have not yet completed a comprehensive strategy to improve
operability and interoperability to meet the needs of emergency responders.
This inability to connect multiple communications plans and architectures
clearly impeded coordination and communication at the Federal, state, and
local levels.”%4

The Post-Katrina Emergency Management Reform Act orders the secre-
tary of the DHS, in cooperation with state, local, and tribal governments and
federal departments and agencies and the private sector, to develop a national
emergency communications plan to support emergency response providers
and government officials and to attain interoperable emergency communica-
tions nationwide not later than 180 days after enactment. Grant guidelines
for states and localities have to be coordinated and consistent with the plan.
Furthermore, the secretary of the DHS can prohibit any state, local, or tribal
government from using homeland security assistance or emergency commu-
nications capabilities if they have not submitted a statewide interoperable
communications plan or if the government has proposed to upgrade or pur-
chase new equipment that does not meet or exceed any applicable national
voluntary consensus standard for interoperability. Congress has clearly run
short of patience with previous initiatives to achieve communications inter-
operability and is attempting to legislate it. It will be interesting to see
whether the various interests that have resisted previous similar initiatives will
continue their resistance in the face of this new legislative approach.

Although some new structures have been put in place to foster inter-
change, they do not form an integrated and coordinated system for intelli-
gence collection and sharing. The effort to construct an intergovernmental
intelligence network has been limited by the volatility in the structure and
operations of the federal government’s intelligence apparatus. Beyond this,
however, numerous obstacles remain to integrating state and local operations
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with federal ones. The cultures of federal agencies long accustomed to seg-
menting and safeguarding information rather than sharing it, the limitations
of information systems of federal, state, and local agencies, the lack of inter-
operability of communications systems, the different security clearance pro-
cedures, and the lack of processes to give state and local officials guidance
about what to look for, or to collect and analyze what they discover, also pre-
sent major challenges that have yet to be mastered. Added to these cultural
and structural obstacles, however, are valid concerns about determining the
proper threshold at which the benefits of disseminating intelligence outweigh
the risks of divulging secret and often private information to thousands of
law enforcement entities that may lack the safeguards that are in place in
higher-level entities.

Conclusion

The integration of intergovernmental homeland security management and
operations remains a work in progress. With respect to the organization of
intergovernmental homeland security activities, integration has been and will
continue to be impacted by volatility in the organization of homeland secu-
rity in the federal government as well as the inherent difficulties and associ-
ated tensions involved in determining and securing agreement on the appro-
priate roles and responsibilities for tasks and activities that are largely local in
nature but have national and international implications. The creation of the
Department of Homeland Security did not result in a single point of inter-
face between the federal government and state and local governments, and
the experience of Hurricane Katrina revealed the still unsolved problems
associated with coordination of multiple federal departments and agencies
with state and local agencies. Reorganization within the Department of
Homeland Security could provide further pluralization of necessary contacts
among divisions of the department. Additional changes made by the admin-
istration and Congress during the post-Katrina period are likely to keep the
organizational environment churning for some time. It will clearly be a chal-
lenge for state and local government agencies to establish working relation-
ships with the various actors.

Although major planning frameworks have been initiated in the federal
government, they have not been made fully operational with respect to state
and local government agencies. Katrina exposed significant gaps in the fed-
eral planning initiatives, and these gaps have been exposed to intense scrutiny
and significant revision, both of which are still under way. State and local
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governments are likely to react to these new planning frameworks, and fur-
ther revisions may be in prospect.

Federal financial assistance to state and local governments has been char-
acterized by some consolidation of grant programs, but considerable frag-
mentation remains. Up to this point, funds have been provided without spe-
cific performance goals or provision for their measurement. The National
Performance Goal, which was issued in September 2006, is supposed to initi-
ate the process of measuring state and local performance against national
goals for homeland security. A source of significant conflict in the federal
approach to financial assistance continues to be embedded in the basis for the
allocation of funds—that is, the proportion of grant funds that should be
allocated on the basis of risk versus the proportion spread across all jurisdic-
tions. This divide is likely to continue in Congress.

Indications from state and local agencies demonstrate that systematic
sharing of intelligence and information from federal government agencies
with state and local agencies is still not a routine part of day-to-day opera-
tions. Although the federal government initiated some programs to designate
officials responsible for information sharing in late 2005, it will be some time
before these programs have a significant impact. Furthermore, Hurricane
Katrina exposed significant shortcomings in the intergovernmental commu-
nications needed to respond to homeland security incidents.

Embedded in attempts to resolve these issues are three tensions that will
condition policymakers’ efforts at resolution. The first is the tension between
the demand for leadership from the federal government in setting priorities
for the changed homeland security threats facing the nation and the resultant
efforts to set standards embodying these priorities, on one hand, and the
need for the implementing agencies—federal, state, and local—to employ
adaptive strategies that allow them to integrate their efforts according to
changing threats and differing local conditions, on the other. The demand
for federal standards implies certainty and national accountability through
top-down decisionmaking, and adaptation implies requirements for flexibil-
ity and recognition of uncertainty through bottom-up decisionmaking.

The second tension is between the need to expedite spending on improv-
ing homeland security capacity nationwide and the need to demonstrate
accountability for real change that is nationally meaningful. Failure to
demonstrate nationally meaningful change in performance can undermine
support for continued federal aid for state and local capacity building, but
standards and measures that are ill suited to local threats and conditions can
also undermine support from the local level for continued participation and
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funding. The third tension is that between the demonstrated need for
increased information sharing among agencies at various levels of govern-
ment and the need to maintain secrecy and safeguard individual privacy in
highly sensitive areas. This involves the assessment of multiple risks of error
possible among a large number of widely dispersed agencies.

The intergovernmental scene for homeland security has continued to be
one of volatility and change. Major initiatives have been introduced, but it is
too early to observe their implementation and impact on the integration of
intergovernmental homeland security activities. At this point, integration
efforts will have to navigate through a myriad of tensions between national
accountability and local flexibility, between responsive and responsible fund-
ing, and between the sharing of information and the protection of privacy.
There are no simple answers to any of these dilemmas; the only option is to
continue to pursue an ever changing balance that will move in one direction
or another depending on operational, financial, and political circumstances.
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ACCOUNTABILITY AND INNOVATION

New Directions in Education Policy and Management

KENNETH K. WONG

O n the fourth anniversary of the passage of the No Child Left Behind
Act (NCLB), President George W. Bush declared that the federally led
reform was making measurable progress. In response to congressional efforts
to amend the legislation, including those from his own party, the president
stated, “T’ll fight any attempt to do that. I'm just not going to let it happen.
We’re making too much progress.”! Celebrating the occasion in a high-
performing, predominantly minority school in suburban Baltimore, the pres-
ident cited rising fourth-grade performance in reading and math as evidence
that the law is working. This is in sharp contrast with another Republican
administration a quarter of a century ago: in an interview with the New York
Times during his first month as the U.S. secretary of education, Terrel Bell
pledged his commitment to President Ronald Reagan’s proposal to abolish
the Department of Education and said that he was “not sure that we need
department-level cabinet status.”? Another failed attempt to abolish the
agency was led by the Republican majority in the House of Representatives
in 1995. Cleatly, within a generation, elementary and secondary education
has emerged as a priority in the Republican Party.

As education gains national attention, our system of intergovernmental
governance and management faces the challenge of institutional redesign.
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Two sets of policy developments tend to contribute to new ways of thinking
about the organization of public education. One policy trend is related to the
changing federal role, the other comes from state and local sources. There has
been a gradual shift in the focus of federal education policy. Under the Great
Society programs of the 1960s and the early 1970s, the federal government
expanded its grants-in-aid system to promote equal educational opportuni-
ties in public schools. With the 1983 publication of the influential report 4
Nation at Risk, policymakers at all levels of the government began paying
attention to school performance. By the time No Child Left Behind was
signed into law by President Bush in January 2002, there was bipartisan sup-
port for holding schools and districts accountable for academic performance.
Federal policy has evolved into a comprehensive framework of accountability
that affects all states, districts, and schools.

To be sure, federal initiatives to strengthen accountability do not occur in
a policy vacuum. State and local reforms proliferated before the federal No
Child Left Behind program began, an important consideration that policy
analysts have often overlooked. Since the early 1990s, an increasing number
of states have adopted standards on core subject areas at certain grade levels.
In 1997, for example, thirty-one states established standards in the core areas
of English, mathematics, science, and social studies. By 2001 only three
states had not adopted academic-content standards in those four subject
areas. In twenty-nine states, mathematics and English assessments were
closely aligned to the content standards at various grade levels.? Furthermore,
state and local education policy systems have undertaken changes to accom-
modate alternative models of service delivery and management. A good
example is charter schools, which are granted substantial autonomy from dis-
trict and state regulations. The number of states with charter school legisla-
tion grew from twenty-five in 1996 to thirty-eight in 2001 and stayed at
forty, in addition to the District of Columbia, from 2003 through 2007.4 By
the time Congress enacted NCLB, almost twenty-four hundred charter
schools were in operation. In other words, state and local reformers have
played an active role in experimenting with new governance arrangements
and management practices.

The rise of accountability and the proliferation of management experi-
mentation have redefined our intergovernmental system of education policy.
In light of these developments, a new framework that specifies the new
directions in education policy associated with federal initiatives and state and
local reform efforts is needed. The interplay of accountability and experimen-
tation has facilitated several types of management models and governance
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Table 6-1. A Framework on Intergovernmental Redesign in Education Policy

Intergovernmental initiatives in education innovation

Expected institutional effects Federal led State and city led
Governmental boundaries  Systemwide standards with Takeover of failing
redefined consequences (NCLB) schools and districts
Public-private boundaries ~ Federal start-up funds for charter ~State-funded vouchers;
redefined schools; federally funded diverse service pro-
voucher program in Wash- viders in charter and

ington, D.C.; federally funded other public schools

supplemental education services

arrangements and also has significant policy implications for intergovern-
mental relations.

Conceptualizing Policy Redesign in Education

Multiple strands of reforms at different levels of the federal system are likely
to define the management of public education in the twenty-first century.
For analytical purposes, two key aspects are important in understanding the
evolving system of intergovernmental management. First, policy innovation
occurs at different levels of government. These innovations are often imple-
mented jointly at the federal, state, and local levels. While recognizing that
the management of innovation involves intergovernmental collaboration, I
see the need to differentiate the federal role from state- and city-led reforms
because the political dynamics tend to vary at different levels of the system.
Second, reforms are expected to change the terms of the institutional
arrangements. Although some innovations aim at redefining existing bound-
aries among governmental entities, others tend to shift the dividing line
between public and nonpublic sectors in the provision of education services.
These major institutional aspects jointly generate four types of policy
redesigns, illustrated in table 6-1.

First, federally led reform that redefines the authority among governmen-
tal entities is illustrated by the No Child Left Behind policy regime. Given
the magnitude of NCLB reform, intergovernmental relations are likely to be
complex and varied across different state and local political economies. Sec-
ond, when state and city governments are involved in the reallocation of
power in public schools, these initiatives are often characterized as takeover
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reforms of failing schools and districts. Third, several emerging federal initia-
tives are designed to change the long-established tradition of separating the
public from the nonpublic sector in schooling services. These efforts gener-
ate federal start-up funds for charter schools, federally funded voucher pro-
gram in the District of Columbia, and federally funded supplemental educa-
tion services. Finally, states and districts are increasingly active in promoting
alternative ways of management and governance arrangement, including
state-funded vouchers and provision of diverse services in charter and other

public schools.

Federal Role in Promoting Equity

The federal commitment to equal educational opportunities has been
increasingly institutionalized in the past forty years. The pervasive impact of
poverty and racial and ethnic inequality in public schools raises a fundamen-
tal tension in our federal system of government. Given our decentralized sys-
tem of governance, the federal government is faced with a policy dilemma.
On one hand, the U.S. Constitution, under the Tenth Amendment, recog-
nizes the rights of the states to handle their own affairs, including public edu-
cation.” Decentralization is clearly prevalent in public education, where
power and decisions are dispersed among fifty states and fifteen thousand
districts. On the other hand, there is a collective responsibility to address the
needs of those who are less fortunate. In the nation’s largest central-city
school districts, for example, more than 60 percent of the students are eligi-
ble for the free and reduced-price school lunch program. States and districts,
given the political reality of electoral disenfranchisement, often marginalize
access and opportunities for segments of the at-risk populations.

An understanding of how the government manages this tension between
local control and social responsibility lies in the changing distribution of
power and functions between layers of government over the past several
decades. The literature on federalism has looked for structural sources in
explaining why antipoverty policy is more likely to receive attention at the
national level. The federal government enjoys a broader revenue base, in
which taxes are raised primarily on the principle of ability to pay, and it rep-
resents a constituency with diverse demands, including views that are not
often supported by the majority.® In other words, the federal government has
both the fiscal capacity and the political incentive (often facilitated by organ-
ized interest groups) to take a more active redistributive role. A good example
is the evolving federal grants-in-aid system in public education.
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The 1965 Elementary and Secondary Education Act, arguably the most
important federal education program, signaled the end of dual federalism
and strengthened the notion of what has been called “marble-cake” federal-
ism, whereby the national and subnational governments share responsibilities
in the domestic arena.” More important, the act marked the creation of a
complex intergovernmental policy system. Federal engagement in education
is evident in its spending priorities. According to an analysis of spending in
public schools between 1970 and 2002, federal aid to redistributive programs
showed persistent growth in real dollar terms.® During the thirty-two-year
period, these programs increased from 36 percent to 63 percent of total fed-
eral spending in elementary and secondary schools. The school lunch pro-
gram, for example, increased its funding from $299 million in 1970 to $10.3
billion in 2002. Spending for Head Start jumped from $326 million to more
than $6.5 billion in real dollars over the same period.

With the passage of time, federal education grants have taken on several
institutional characteristics. First, the grants-in-aid arrangement provides the
federal dollars and sets the federal programmatic objectives. Categorical or
single-purpose grants, for example, stipulate the use of supplementary set-
vices that aim at eligible at-risk students. The operational details, however,
are handled by state and local agencies. Second, the grants-in-aid in educa-
tion have received bipartisan support. Special-needs programs are often con-
nected to deeply entrenched political interests—the child nutrition program
(free and reduced-price lunch program), for example, was initiated by the
agricultural business—and there are clearly tangible incentives for congres-
sional representatives, since federal funds are widely distributed. In the
1990s, programs instituted under the 1994 education act provided supple-
mental resources to 64 percent of all the schools in the nation, covering vir-
tually every congressional district. High-needs urban districts are not the
only beneficiaries of compensatory education funds. Indeed, more than 20
percent of federal aid goes to districts with fewer than twenty-five hundred
students. Districts with enrollments between twenty-five hundred and
twenty-five thousand receive almost 45 percent of the funds. Because there
are Title I programs in almost every congressional district, partisan conflict
has generally been limited during the appropriations process.

Finally, the grants-in-aid system has evolved into a fairly stable administra-
tive process. Although local and state noncompliance remains an issue in
some programs and in some settings, state and local agencies seem more ready
to meet programmatic standards as the federal government increasingly clari-
fies its antipoverty intent.” The lack of full federal funding to meet mandated
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standards is likely to be a continuing source of intergovernmental con-
tention. The federal government, for example, promised to provide 40 per-
cent of the funds for special education, but in reality, its funding level seldom
went beyond 25 percent of the program cost. Nonetheless, funding debate
on specific programs has not jeopardized bipartisan support for education
equity at the federal level.

Emergence of Performance-Based Federalism

As education receives steady bipartisan support, its effectiveness is increas-
ingly called into question in a climate of outcome-based accountability. The
1983 publication of A Nation at Risk marked the beginning of federal con-
cern about academic performance. Drawing on political support from gover-
nors and businesses, the passage of the Improving America’s Schools Act in
1994 signaled federal efforts to address accountability in its antipoverty
programs. This legislation, sponsored by Bill Clinton, aimed at reducing
program-induced isolation of at-risk students from their peers, creating
incentives for whole school reform, and requiring districts and states to use
their systemwide standards to assess the performance of at-risk students.!?

As the U.S. Congtess enacted the No Child Left Behind Act of 2001 with
bipartisan support, the federal government broadened its involvement
toward educational accountability for all children. In many ways, the act rep-
resents an unprecedented level of federal direction in core elements of public
education, and it promises federally mandated restructuring of schools that
fail to reach the performance goals. The federal law requires annual testing of
students at selected elementary and high school grades in core subject areas,
mandates the hiring of “highly qualified teachers” in classrooms by 2005-06,
and grants state and local agencies substantial authority in taking “corrective
actions” to turn around failing schools. Furthermore, the law provides school
choice, allowing parents to take their children out of failing schools. Equally
significant in terms of federal intervention is the legislative intent in closing
the achievement gaps among racial-ethnic subgroups as well as income sub-
groups. To support these efforts, the federal government increased its alloca-
tion by $1.7 billion to a total of almost $11 billion in the Title I program, in
addition to more than $900 million for early-reading initiatives during the
first years of the legislation. Whether these performance-based initiatives will
prove effective in reducing the academic gaps remains to be seen.

The emergence of federally led accountability policy has created new
dynamics in the intergovernmental system. First, No Child Left Behind
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grants state and local agencies substantial authority in taking corrective
actions to turn around failing schools. Consistent with the institutional prac-
tices in its decades-long grants-in-aid arrangement, the federal government
relies primarily on state and local capacity to implement the policy. On one
hand, NCLB expands federal influence. Building on the founding fathers’
notion of a “compound republic,” Paul Manna argues that “borrowing
strength” from state governments can facilitate federal capacity in the educa-
tion policy arena, where the social license is historically weak.!! The emer-
gence of performance-based accountability connects the concept of borrow-
ing strength and the activities of policy reformers to license and capacity. On
the other hand, tensions arise when many state and local systems have limited
experience in analyzing large-scale data on student performance on an ongo-
ing basis, in supporting alternative instructional services in failing schools,
and in making information more transparent to parents in a timely manner.

Accountability policy also generates new political positioning in grants-
manship. In the current context of NCLB, Jennifer Hochschild suggests that
accountability-based politics has been facilitated by “issue expansion” as a
growing number of governors, mayors, and other institutional actors place
education high on their programmatic agenda.!? The literature on intergov-
ernmental relations further suggests that governors and mayors are keen on
using their lobbying capacity to negotiate for federal grants in various policy
domains, such as community development and subsidized housing. In the
context of NCLB, elected officials at the state and local levels stand ready to
use their political stature and reputation to obtain additional intergovern-
mental resources. For example, Nashville’s mayor, Bill Purcell, worked closely
with his predecessor, the current governor Phil Bredesen, in obtaining state
and federal funding for an early childhood education program. In Philadel-
phia, Mayor John Street, a Democrat, and U.S. senator Arlen Specter, a
Republican, worked on a bipartisan platform to support the school chief,
Paul Vallas, in bringing federal literacy funds to the city.

Performance-based accountability is likely to improve transparency in
public education, thereby encouraging parental and community engagement.
With NCLB, districts are now required to disseminate annual report cards
on district and school performance in meeting or failing the adequate yearly
progress goals. The challenge is to make sure that parents, particularly in dis-
enfranchised neighborhoods, receive the necessary information on educa-
tional options in a timely manner. Advocacy groups and political leaders use
their many communications channels to connect parents to their schools.
Many cities work with employers to enable parents to take their children to
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classes on the first day of the new school year. Other cities, such as Nashville,
have gained corporate support to donate supplies and backpacks the weekend
before the start of the school year. City hall and the nonprofit sector often
arrange transportation for inner-city parents to attend parent-teacher confer-
ences and pick up their children’s report cards.

Given the comprehensive and ambitious nature of NCLB, it is not sur-
prising that implementation problems occur. A dramatic example is the first
legal challenge against implementing the new education act, brought by dis-
tricts in Michigan, Texas, and Vermont and the National Education Associa-
tion, the nation’s largest teachers union. The plaintiffs argued that NCLB
imposed federal mandates without adequate financial support. In November
2004, a federal judge in the U.S. District Court for the Eastern District of
Michigan rejected the challenge. The ruling stated that Congress had the
authority to specify policy conditions on states.!? In late 2007, however, the
appellate court ruled in favor of the plaintiffs and allowed the suit to con-
tinue. Another suit has been filed by Connecticut against the U.S. Depart-
ment of Education. The state not only seeks full financial support from the
federal government to implement NCLB, it also claims that the department
has acted in an “arbitrary and capricious manner” in deciding on state
requests for waivers and exemption.' Connecticut cited as an example the
department’s rejection of the state’s request to test students every other year
instead of annually. Intergovernmental conflicts over specific NCLB provi-
sions are likely to continue in specific settings.

Facing local and state reluctance, the Department of Education has relaxed
certain requirements on a case-by-case basis. Chicago’s success in gaining fed-
eral approval to provide tutoring programs for students in schools that failed
the test of adequate yearly progress is one example of intergovernmental
accommodation. Under NCLB, districts that do not meet these standards,
including most large urban districts, are prohibited from providing supple-
mental instructional services after school to their students. The department
required that Chicago replace its own services with outside vendors in January
2005. Mayor Richard Daley stepped in and put his political capital behind his
education chief’s decision to continue the district services. In a series of pri-
vate meetings between the mayor and the U.S. secretary of education, Mar-
garet Spellings, compromise was reached. In return for the district’s continua-
tion of its supplemental services, the city agreed to reduce barriers for private
vendors to provide tutorial services. When the compromise was formally
announced by Secretary Spellings in Chicago in early September 2005, Mayor
Daley hailed the efforts as the “beginning of a new era of cooperation” across
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levels of government in education.!> A similar waiver was subsequently
granted in New York City. Clearly, intergovernmental negotiation can smooth
the implementation of NCLB in complex urban systems.

In the long term, a critical challenge lies in the capacity of our intergov-
ernmental system to effectively address achievement gaps among income and
racial and ethnic groups. As federal policy evolves to give greater attention to
outcome-based accountability, state and local agencies are likely to feel fiscal
pressure to provide adequate schooling support to all students. As my col-
league J. Y. Lee and I have reported elsewhere, states that were active in
accountability during the 1990s did not focus their fiscal efforts on narrow-
ing the resource gap between high-needs districts and their more affluent
peers.'¢ Clearly, a functional, federally funded policy system will continue to
play an instrumental role in mediating the tension between decentralized
governance and better student performance.

Takeover by State and City as a Restructuring Strategy

With the formal endorsement of takeover as a reform strategy in the No
Child Left Behind Act, state and mayoral takeovers of failing districts have
gained national attention. Because it involves extensive reallocation of power
away from the locally elected school board, takeover is one of the most con-
troversial strategies for raising the performance of local education agencies
with significant fiscal, academic, or managerial deficiencies.

To be sure, takeover as a school reform strategy predates the federally led
NCLB. In the late 1990s, twenty-four states allowed state officials to exert
authority over a district in the case of academic crisis, or woefully low-
performing schools, but only eleven states exercised this authority. Although
state takeover laws permit extensive intervention, state agencies often refrain
from entirely dismantling the local school district administration, such as
replacement of the school board and the superintendent. Most state takeover
laws allow state administrators to influence decisions behind the scenes in a
more limited fashion in academically troubled districts, giving schools or dis-
tricts an opportunity to improve before more drastic measures are taken.!”

There were forty-five cases of state (as distinct from mayoral) takeover
between 1998 and 2004.!'8 Although twenty-six cases involved primarily
financial and management reform, nineteen were related to academic failure.
During this six-year period, nineteen districts remained under state control,
including five that continued in that status for more than ten years (Newark
and Paterson, in New Jersey; Roosevelt Union Free, in New York; Chester-
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Upland, in Pennsylvania; and Central Falls, in Rhode Island). In nine states,
the state agencies phased out their takeover of twenty-six districts and
restored district authority to the local school board. These included East St.
Louis, Missouri, and Jersey City, New Jersey, two districts that had been
under state control for more than ten years.

One often cited example is Logan County, West Virginia. In that case,
Todd Ziebarth, Kevin Bushweller, and Richard C. Seder all quote local offi-
cials who “credit the success of the takeover to working collaboratively with
the local school board during the takeover.”!? Indeed, one study of Alabama
and Kentucky has found that the key lies in a functional state-local partner-
ship.2® The multifaceted process often begins with a state management team
whose members integrate their expertise with the local administration in the
areas of finance, instruction, and operations. Local resistance to state assis-
tance is likely to hinder the development of a functional intergovernmental
process. Consequently, a central task is to forge a working relationship
between state managers and district leaders. In Kentucky, for example, dis-
trict officials worked closely with the state assistance team to compete suc-
cessfully for federal grants. Furthermore, state takeover directs districts to pay
greater attention to performance-based accountability. In Alabama, for exam-
ple, when districts failed to keep track of financial and academic records,
state officials took swift action to intervene in local operations with the
installation of a functional accounting system. Finally, local officials earn
their local control by making sure that the district’s operation and standards
are aligned with state goals on accountability.

State takeover is often met with local opposition and skepticism. In
Philadelphia, when Pennsylvania governor Tom Ridge backed a state
takeover plan of the district in 2000, the mayor received strong public sup-
port to challenge the gubernatorial intervention. Consequently, the plan was
revised to enable the governor and the mayor to jointly appoint the Philadel-
phia School Reform Commission. More recently, in March 2006, when
Maryland’s superintendent, Nancy Grasmick, announced that the state
planned to take over eleven low-performing schools in Baltimore, the city’s
mayor, Martin O’Malley, successfully leveraged a strong majority in the state
legislature to block the implementation of the plan until June 2007.2! From
a policy perspective, the state proposal addresses an important education
problem, namely, the need to look for alternative management models to
improve performance in middle and high schools. In this case, the timing
and the political context of state politics played a critical role. Grasmick was
often mentioned as a likely running mate with the incumbent Republican
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governor Robert Ehrlich Jr., who later faced off against his Democratic chal-
lenger, Baltimore’s O’Malley (who won the election). This unusually height-
ened partisan context hinders a collaborative process between the state and
the city to address the challenge of academic performance.

Another form of takeover that has often been enabled by state legislation,
the accountability-driven notion of mayoral takeover, began in the early
1990s when Bostonians passed a citywide referendum that granted mayoral
control over education. With the 2002 addition of New York to a list of
cities, including Boston (1992), Chicago (1995), Cleveland (1998), Balti-
more (1999), and Philadelphia (2001), nearly 2 million students now receive
their education in a school district that has been taken over by the city’s
mayor or jointly by the mayor and the governor. It should be noted that in
Detroit, where the mayor did not have complete control over the school
board, the district subsequently reverted to an electoral system. Mayoral
takeover of urban districts tends to be associated with several factors, includ-
ing a mayor’s willingness to address education problems, broad public dissat-
isfaction with the school system, accountability-oriented state legislative lead-
ership, strong business support, and weakened legitimacy of traditionally
powerful service provider and service demand groups.?? Policy analysts are
particularly interested in the coattail effects of mayoral popularity and school
reform. For example, the reelection of Michael Bloomberg, in New York
City, and Thomas Menino, in Boston, raises the likelihood that both mayors
will use their political capital to address union and bureaucratic issues.

Like state takeover, mayoral takeover is politically controversial. In
redefining the distribution of power between existing entities, takeover as a
reform results in winners and losers. An opponent of the reform is likely to
be the teachers union, which seems concerned about the uncertainty of nego-
tiating with the mayor or state-appointed board members and managers.
Supporters of the reform are often members of the business and civic com-
munity who are frustrated with the lack of progress in district management
and student performance. On the key challenge of raising student perform-
ance, mayoral takeovers have produced positive results.?? Takeover also tends
to improve district management, diversify administrative expertise, and insti-
tute fiscal discipline.

Federal Efforts to Promote School Choice

The federal government has played a key role in promoting charter schools.
During the Clinton administration, appropriations in support of charter
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school planning grew significantly. Federal funds are used to support charter
preplanning, planning, and development, as well as start-up activities. Fed-
eral influence is also seen in Washington, D.C., where a separate board was
established in 1996 to oversee the growth of charter schools, whose enroll-
ment by 2005 was close to 20 percent of the public school population. Based
on multiyear surveys of parents conducted between 2001 and 2004, Jack
Buckley and Mark Schneider observe differences between charter and tradi-
tional public schools in the District of Columbia: compared with their tradi-
tional public school peers, charter school students tended to be poorer, to
have about the same level of special education needs and fewer needs to
address limited English learning, to have about the same degree of civic toler-
ance, and to be less likely to use bad language and more likely to perform
community service and volunteer work. The same study also analyzed elec-
tronic user patterns, which showed that parents, when shopping for charter
schools, devoted a lot of attention to the demographic (including racial)
characteristics of the schools. This study found that only the most active
choosers, referred to as the marginal consumers, made the greatest effort to
go through multiple steps in launching their school search, leading to a better
match with their schooling preferences. Equally important is the finding that
active choosers were tougher graders on school quality.?

A somewhat more recent and perhaps politically more visible develop-
ment is the federal demonstration program in school vouchers in Washing-
ton. In January 2004, Congress enacted the District of Columbia School
Choice Incentive Act of 2003. The legislation provides as much as five years
of federal funding to students in the District of Columbia to use for private
school attendance. Eligibility is limited to students whose family income
level falls within 185 percent of the poverty line, a criterion similar to eligi-
bility for the free and reduced-price lunch program. During its first year of
implementation, the District of Columbia Opportunity Scholarship Program
received 1,848 eligible applications. Seven of ten eligible applicants came
from public schools, while the rest were already attending private schools. In
the fall of 2004 the federal scholarship, which could be as much as $7,500
for each student depending on family income, was used by 1,047 students
(75 percent of those who received vouchers) to attend fifty-eight private
schools within the District of Columbia.? In other words, 53 percent of all
the private schools in the District participated in the program. In schools in
which the number of applicants exceeded capacity, a randomized lottery was
conducted. During the first year, only the high school grades were substan-
tially oversubscribed and had to resort to a lottery. The first-year evaluation
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found that compared with nonapplicants in District of Columbia public
schools, voucher applicants scored better in reading and mathematics and
were more likely to be African American.?¢

Congressional approval of the scholarship program signaled federal inten-
tion to support the use of vouchers as a school reform strategy. The contro-
versy over school choice would have hindered the passage of this bill. How-
ever, this particular initiative was facilitated by several factors. First, the
legislation specifically stated that the District of Columbia public schools
would be “held harmless” and that the departure of voucher-using students
would not result in financial loss for the district.” Second, the experimental
nature of the program tends to limit the allotment of vouchers. According to
an estimate based on Census Bureau data, about forty thousand children in
the district would be eligible for this program. Yet slightly more than a thou-
sand applicants were using their vouchers during the first program year.
Finally, the unsatisfactory academic performance of the district’s public
schools called for more drastic actions.

That charter enrollment accounted for 20 percent of the District of
Columbia public school population suggests parental and public demands
for alternative services. Given the limited scope of the pilot voucher program,
it is interesting to note that an evaluation of the program’s first year did not
find program effects on public school performance, as framed in terms of
competition theory.?® The same study, however, did find the African Ameri-
can voucher users were selecting schools that were more racially diverse than
the district public schools. Finally, according to the findings of a follow-up
evaluation, the voucher programs did not generate systemic effects in raising
academic performance in the District of Columbia public schools.?” Future
studies are needed to determine whether these patterns continue.

State and Local Initiatives on Choice and Diverse Management

Public education in most urban districts can no longer be characterized as a
monopoly.?® Since the early 1990s, when the nation’s first charter school was
opened in Minneapolis, the scope and availability of choice programs have
substantially expanded. Dissatisfied with poor performance in traditional
public schools, an increasing number of states are focusing on market-like
competition as a driving force to raise student performance.’! Concentrating
on the four primary types of school choice programs, Jay Greene has devel-
oped an “education freedom index” for each of the fifty states. The four cate-
gories of choice are government-funded charter schools, privately funded
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vouchers, homeschooling, and public school choice. According to Greene,
Arizona provides the highest degree of school choice to families, while
Hawaii maintains the least choice. During 2000 and 2001, Florida showed
the greatest gain in school choice, while Utah seemed to regress.??

Choice has redefined the traditional demarcation between the public and
nonpublic sectors as well as rearranged the relative balance of control
between district and schools. With more than forty states and the District of
Columbia operating a total of more than thirty-four hundred charter schools,
charter school reform has taken on a national character as an alternative to
failing public schools. Although charter schools are labeled as public schools,
they are distinctive in several major aspects. The school’s charter or contract
explicitly states the conditions and expectations for outcome-based perform-
ance consistent with the state framework.33 The authorizing agency can be
the local school board or another legal entity, such as a university. Once
established, charter schools enjoy substantial autonomy in setting teachers’
salaries and work conditions, although they are governed by state regulations
regarding safety, health, dismissal, and civil rights. School funding follows
students to the charter schools, which are operated on a multiyear renewable
contract. Enrollment in charter schools accounts for about 2 percent of the
nation’s public school student population. In Arizona, California, and Michi-
gan, charter enrollment constitutes a much higher percentage of the public
school population. About one-fourth of the public school students in Day-
ton, Ohio, are enrolled in charter schools, the highest share of charter enroll-
ment in a single city.

Parents in Milwaukee and Cleveland can use state-funded vouchers to
choose both public and nonpublic service providers. In all states, homeschool-
ing has become a viable parental option for more than a million school-age
children. In some states, as many as 20 percent of privately schooled students
are homeschooled.?* In many other cities parents have access to a variety of
interdistrict and intradistrict options and magnet programs.

Recent policy changes may create additional demand for school choice
options. The No Child Left Behind Act requires districts with low-perform-
ing schools to initiate a series of corrective actions, which must include one
or more choice options for parents. Depending on local administrative con-
ditions, students may be given broader schooling options when their schools
fail to meet the adequate yearly progress goals for a second year in a row. In
reality, the district’s central administration may delay or limit this enabling
process. The Supreme Court’s Zelman decision in 2002 ruled that the state-
funded voucher program in Cleveland did not violate the establishment
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clause in the First Amendment, thereby signaling the Court’s readiness to set
standards under which choice programs can pass the constitutional test.?
However, Florida’s state-funded vouchers were ruled unconstitutional by the
state’s high court in 2006, on the ground that state aid must be used to
deliver a uniform educational system. Nevertheless, parental demands remain
high. In 2003 the Center for Education Reform found that four out of ten
charter schools had waiting lists estimated to be as high as 20 percent of the
total charter enrollment in the nation. Yet more than 60 percent of the char-
ter school states institute some form of ceiling on the total number of charter
schools or on the charter appropriations.3°

Political Constraints and Supply of Choice

As the charter school movement spreads, states and districts have gradually
opened up the public school sector to diverse service providers, including
both for-profit and nonprofit organizations. In 2002, for example, seventeen
for-profit companies managed schools in twenty-six states. The largest for-
profit organization is the Edison Project. The company acquired several other
school management companies during the 1990s and held its initial public
offering in 1999. It managed both contracted and charter schools in more
than twenty states, including more than twenty schools in the Philadelphia
school district. Among the smaller for-profit companies is Victory Schools, a
privately held company headquartered in New York that started its business
primarily in charter school provision. Another small privately held company
is the Ohio-based White Hat Management, which focuses on charter schools.

Mayors, too, are beginning to consider choice-oriented strategies to raise
student performance. The mayor of Indianapolis, for example, is the only
mayor in the country who has the authority to create charter schools. Big-
city mayors are beginning to recruit education management organizations
(EMOs) to provide instructional management using programs such as KIPP
and Edison. The number of charter schools in New York City is expanding,
and Chicago has launched its Renaissance 2010 to promote charter and
small schools.

An ambitious effort to promote alternative management is being carried
out in Philadelphia, where the district recruits an extensive group of diverse
service providers to manage dozens of schools. In September 2005, there were
19,000 students enrolled in schools managed by contracted service providers,
and an additional 16,700 students were attending charter schools in the dis-
trict. The Philadelphia reform started shortly after the state and the city
entered into a joint partnership to take over the district in late 2001. Edison
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was commissioned by Pennsylvania’s governor, Tom Ridge, to conduct an
assessment of the academic and financial position of the district in the fall of
2001. The report provided the basis for the legislation that granted the gover-
nor appointive power over the school board. Subsequently, the Edison Pro-
ject was hired as the lead district adviser to manage central administration
between March and July 2002. When Paul Vallas was hired as the chief exec-
utive officer of Philadelphia schools in July 2002, the Edison Project became
one of the seven outside managers that received five-year contracts to manage
forty-five low-performing schools beginning in August 2002.

In Philadelphia, education management organizations were paid the regu-
lar per student cost plus an extra financial incentive ranging from $450 to
$881 for each student. This contractual arrangement enabled the district
school board to hold the service providers accountable for management per-
formance and student outcomes. In April 2003, for example, the school
board terminated the contract with one of the EMOs, Chancellor Beacon
Academies, for unsatisfactory performance. Among the EMOs, the Edison
Project, given its role in the early phase of the district reform, continues to
manage the largest number of schools. In 200405, the third year of con-
tracting out, forty-three schools were managed by four private companies
and two local universities. In addition, fifty-two charter schools were operat-
ing in Philadelphia in 2004-05.

Using a cross-sectional analysis, the Accountability Review Council, an
independent oversight entity established under the Pennsylvania reform legis-
lation, has observed that the 2005 Pennsylvania System of School Assessment
(PSSA) reading scores for grades 5 and 8 combined vary among different
types of management. For the EMOs, the percentages range from the Uni-
versity of Pennsylvania’s 27.2 percent to Temple University’s 16 percent of
students scoring at the advanced and proficient levels. The degree of change
among the EMOs from spring 2004 to spring 2005 also varies. Whereas
Universal and Victory showed negative achievement trends (5.8 and -0.1
percentage points, respectively), scores for the other EMOs showed gains,
ranging from 4.9 percentage points for Penn to 0.3 percentage point for
Temple. In their study on Edison schools nationwide, RAND researchers
have found that Edison’s performance did not exceed the gains of matched
comparison schools.?” A RAND follow-up evaluation also finds no significant
differences in student achievement gains between EMO-managed schools
and other district schools after five years of reform, despite the additional
funds.?® The RAND study findings, however, have been called into question
by an evaluation report conducted by a team of Harvard researchers.?® In



118  Kenneth K. Wong

other words, it remains to be seen whether the diverse provider model consti-
tutes the most effective way to raise student performance in failing schools.

Clearly, the market for education services is substantially regulated by leg-
islative and administrative authorities. After all, charter schools exist because
of enabling state legislation. It has long been recognized that the market for
education services is a “quasi-market,” and quasi-markets are not always well-
functioning markets.*’ Economists have engaged in much work on the
empirical realities of these markets.4!

Recent work in this area points toward the political aspects of the educa-
tion market. Charter schools are not simply firms supplying education ser-
vices. Jeffrey Henig and his colleagues have theorized (and provided some
evidence) that charter schools act not only as economic agents but as political
agents as well.#2 In another study, Henig and colleagues suggest that the loca-
tional pattern of charter schools is affected by political and practical consid-
erations.*3 In short, charter schools are linked in many ways to the politics
and bureaucracy of their surroundings. Exactly how that interaction takes
place will depend upon the context of local and state politics, but it could
very well play a significant role in the effectiveness of teaching and learning,.

Competitive effects of charter schools are often constrained by legislative
compromise. Based on interviews and on policy and legal analysis in four
states, Bryan C. Hassel has found that laws that cap the number of charter
schools, cushion the financial blow to traditional district schools, or reduce
the autonomy of charter schools all contribute to reducing the impact a char-
ter school can make.4 In a study of five urban districts, Paul Teske and his
colleagues attribute the modest effects of competition to several factors. The
effects of charter school competition are lessened by financial cushioning and
by a lack of school-level penalties for losing students to charter schools.
Growing student populations may also reduce the competitive effects; even
though traditional public schools are losing relative market share, the
absolute number of their students remains constant. In districts where char-
ter schools did have an impact, piecemeal rather than systemwide changes
had been made, mostly concerned with expanding the school day by offering
new add-on programs.*®

Political effects have been recognized in other contexts as well. Frederick
Hess and Patrick McGuinn analyze the state-funded voucher program in
Cleveland and note that competitive effects can be “muffled” by existing
bureaucratic and political structures.“® Hassel and Meagan Batdorff have
shown that the charter reauthorization process can also be influenced by poli-
tics and a lack of needed information. Both of these limitations can hamper
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the way the market works. Always operating in the background are the poli-
tics of school choice, which tend to break down along traditional partisan
lines.4” Omer Gokcekus, Joshua Phillips, and Edward Tower have shown that
politicians with stronger links to teachers unions are more likely to vote
against such proposals, whereas representatives of districts with larger African
American or Republican populations are more likely to vote in favor.48 Hess
and McGuinn point out that the attitudes of public school teachers to school
choice can limit the institutional impact of choice. Using survey data, they
find that many public school teachers are highly skeptical of school choice
reform.%> Some teachers feel that this is just another passing reform. Others
consider choice a potential threat to their jobs.

Conclusion

As we progress toward the end of the first decade of the twenty-first century,
education policy promises an unprecedented level of innovation and
accountability. At all three levels of our intergovernmental system, multiple
initiatives are designed to improve accountability by shifting the authority
boundaries between governmental layers. While the No Child Left Behind
Act challenges states and districts to meet increasingly high academic stan-
dards, state and city governments are taking over school districts that have
traditionally been insulated from the broader political system. Equally
important are new initiatives that begin to broaden the supply and demand
of schooling services. The federal government has expanded its support from
charter school start-up and planning to a major demonstration voucher proj-
ect. At the state and local levels, an increasing number of diverse service
providers are offered contracts to manage schools that have persistently failed
the academic standards. The field of education policy and management is in
the midst of a process of governance transformation.

To be sure, institutional redesign creates new opportunities for intergov-
ernmental cooperation. At the same time, reform poses many challenges for
intergovernmental governance. The first policy tension lies at the core of our
intergovernmental system in education policy. The No Child Left Behind
Act has fundamentally changed the distribution of authority in setting priori-
ties in public schools. Given the extensive federal mandates in the act, the
challenge is to maintain intergovernmental collaboration in resolving prob-
lems of design, implementation, and funding. At issue is whether state and
local agencies can institutionalize NCLB-mandated services without exten-
sive federal regulatory and financial commitment.
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The second policy tension concerns the multiple, even conflicting, expec-
tations on accountability and choice. In an ideal market, with free flow of
complete information, the parent-consumers would show their preference by
their decision on where to enroll their children. As currently implemented,
however, such client accountability is often constrained by regulatory
accountability to a state charter-authorizing board. The question of expecta-
tions is central as policymakers try to manage the tension between accounta-
bility and choice—do we expect schools of choice to raise student achieve-
ment or simply to make students and parents more satisfied? Nonetheless,
under pressure from the NCLB Act to measure student proficiency, an
increasing number of states and districts are placing charter schools and other
alternative programs within the same accountability framework that applies
to traditional public schools.

Third, and very much related to the first, is the analytic capacity of state
and local education authorities in evaluating the design, implementation,
and effects of their innovative initiatives. Innovation is most effectively
implemented within a broader system of research and development. Such
R&D functions can be performed by independent third parties or by a part-
nership of governmental and nongovernmental actors. The key lies in the
extent to which data can be made readily available to the public and policy-
makers so that decisions can be grounded in evidence of what works. Initia-
tives need to be phased out if they do not provide evidence of success.

A fourth policy challenge is sustainability in the field of practice, particu-
larly given the high turnover of superintendents and principals in large urban
districts. Although the first-generation innovators are likely to show measura-
ble progress, the feasibility of bringing successful pilot projects to a larger
scale is still an open question. Practitioners at all levels of the policy system
need to be empowered with the tools and methods required for ongoing self-
assessment to enable them to fine-tune their innovative practices. In the con-
text of accountability and transparency, the scope of self-assessment must be
systematic, including proactive analyses that would form the basis for renew-
ing the innovative vision in the future. In considering strategies to improve
school quality, for example, practitioners need to pay attention to both for-
mal and informal constraints, such as an inadequate pipeline of innovative
leaders, complacent governing boards, and the inertia of risk-averse decision-
making behaviors. Clearly, research and development on these kinds of issues
will be critical to our ongoing efforts toward systemwide redesign and
improvement.
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WELFARE REFORM

A Devolutionary Success?

JOCELYN M. JOHNSTON

In 1982 Helen Ladd and Fred Doolittle asked a fundamental American
federalism question: Which level of government should assist the poor?!
That essential question remains unanswered, in part because poverty pro-
grams in the United States reflect the structure, evolution, and ambiguity of
our federal system.

In the early years of the republic, providing relief to the poor was a local
enterprise, based on the tradition of the Elizabethan poor laws. In tandem
with other major intergovernmental events, poverty relief has moved through
a long cycle of centralization spawned by the progressive movement of the
carly twentieth century and the policies of the New Deal and the Great Soci-
ety in the midcentury years.? The 1996 Personal Responsibility and Work
Opportunity Reconciliation Act (PRWORA) represents the most recent
rearrangement of poverty-directed welfare programs. Under PRWORA, states
have gained new flexibility in the design and funding of their welfare pro-
grams and are no longer bound to honor a federal entitlement to cash assis-
tance for the economically disadvantaged. The act was heralded by some as a
significant reversal in intergovernmental policy direction, away from federal

I am grateful to Lamar Bennett for research assistance.

124



Welfare Reform: A Devolutionary Success? 125

power and control and toward the originally local (that is, nonfederal) roots
of assistance to the poor.

The term devolution, in its political sense, refers to the partial transfer of
power and responsibility for policy from the federal government to the states.
Although President Bill Clinton, who signed PRWORA into law, hailed it as
“the end of welfare as we know it,” the uncertainties of our federal system are
likely to leave unresolved, at least in the longer term, the large question of
how best to assign responsibility for poverty programs. American poverty
relief exemplifies the diversity of the federal system, with some programs
fully supported by the federal government, some funded jointly by multiple
levels of government, and others operated and financed solely by state or
local governments.?

Temporary Assistance for Needy Families (TANF), created by PRWORA,
succeeds Aid to Families with Dependent Children (AFDC) as the major
source of cash assistance for low-income families with children. The reforms
embedded in TANF include an end to individual entitlement for cash assis-
tance, expectations of work activity in return for cash assistance, and a
revamped financing system that alters the federal subsidy collected by states.
In keeping with the general view on decentralization, PRWORA allows states
to tailor services to meet the unique needs of their low-income populations.
This arrangement is also consistent with the performance movement in that
the federal government sets broad performance standards (for example, work
participation rates for TANF recipients) but leaves it to the states to design
strategies to meet those goals.

Like many national policies, PRWORA and TANF adopted key ideas
rooted in earlier state innovations under AFDC. Three states—Wisconsin,
Mississippi, and Oregon—had enacted AFDC waiver programs that served
as models for PRWORA. Led by Republican governors, with the highly visi-
ble and influential Tommy Thompson of Wisconsin serving as a key policy
entrepreneur, these states had reoriented their welfare programs around the
work-first philosophy and time limits for cash assistance. Impressive caseload
reductions attracted the attention of other state leaders. The federal reform
resulted in part because these governors, joined by others, lobbied the Clin-
ton administration and Congress, pushing for increased state flexibility and
relief from the regulations associated with AFDC.

Once PRWORA was enacted, caseload reductions took off (though case-
loads had been declining). Observers were stunned by the numbers. Within
four years of passage, caseloads nationwide had dropped by more than half,
with Idaho, Wisconsin, and Wyoming reporting caseload drops of more than
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80 percent. The combination of the strong job demand in the boom econ-
omy of the late 1990s and tough-love work-first provisions quickly stripped
state welfare rolls of their most employable recipients. The increased demand
for labor from an expanding economy then began to absorb a second tier of
less employable enrollees. By 2000 many of the remaining welfare recipients
were defined as hard to employ and were seen as least prepared to hold per-
manent jobs. In four short years, welfare looked very different from what it
had under AFDC, and the fiscal, policy, and administrative relationships
between the federal government and the states had been significantly altered.
Caseload reductions began to moderate in 2001, owing in part to a recession,
and national reductions have been fairly flat since then.

More recently, however, the new flexibility afforded to states has been con-
strained by the Deficit Reduction Act of 2006, which stiffened federal regu-
lation with regard to state TANF work requirements. Although the Republi-
can Congress that created PRWORA in 1996 believed that the law imposed
strict work rules, states quickly found that the federal work participation
mandates were reduced significantly by the combination of a technical ele-
ment of the law and steep caseload declines. The act required 25 percent of
nonexempt TANF adults to participate in work activities for at least twenty
hours a week, with expectations of a 50 percent participation rate by 2002.
But the so-called caseload reduction credit, which reduced the stipulated rate
as the number of caseloads declined, meant that by 2004, only about one-
third of TANF adults were participating in work or work activities. In nine-
teen states, the required work participation rate had fallen to zero, the aver-
age state faced an effective rate of 6 percent, and only eleven states had to
meet rates in excess of 10 percent.” Under these conditions, nearly all states
were meeting their federal work obligations.

The PRWORA reauthorization debate drew increased congressional
attention to work participation rates. Consistent with the recategorization
dynamics observed in other block grant programs,® Congress shifted its pri-
ority from state flexibility to accountability, in this case, for putting welfare
recipients to work. As it did with the No Child Left Behind Act and other
George W. Bush administration policies, the Republican-majority Congress,
dominated by conservatives who had traditionally championed states’ rights,
pushed its conservative agenda on the states. Traditional Republican criticism
of Democratic congressional mandates for the states was forgotten for the
moment, as predicted by theories contending that federalism concerns are
typically superseded by other political considerations and by the propensity
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of those in power to use their authority to achieve their ideological, political,
and policy objectives, regardless of their impacts on states’ autonomy.”?

Fiscal Impacts

The devolutionary reputation of PRWORA stems partly from its use of a
block grant to fund TANF cash assistance, set at an annual allocation level of
$16.5 billion for the first five years (1997-2002).1° Because state officials
have typically expressed preference for the greater flexibility associated with
federal block grants, this provision was viewed as especially important to state
interests. Aid to Families with Dependent Children, the predecessor to
TANFE, had been financed through open-ended matching grants.!!

New Grant Design

The matching-grant design used to fund AFDC had several potential advan-
tages over block grants. First, from the grantor’s perspective, matching grants
are thought to be more stimulative than block grants, in part because they
minimize substitution of federal dollars for state programs that the federal
government does not intend to subsidize.!? Matching grants therefore may
result in more targeted leveraging of federal aid dollars. In addition, federal
matching funds can be used to help states deal with recessions—and the
attendant revenue losses and higher demand for income support and related
services associated with unemployment and other recessionary pressures.

Block (or fixed-sum) grants, like the one used to distribute TANF funds,
can have other disadvantages compared with matching grants. To begin with,
they tend to be eroded by inflation over time. R. Kent Weaver estimates that
the value of the TANF block grant declined by 12 percent between 1997 and
2002, and other projections put the 2011 value of the TANF block grant at
70 percent of its 1997 value.!? Unless states replace the lost value of the
grants—a questionable assumption at best'—the capped block grant gener-
ates, in effect, a federal cut to state programs and beneficiaries. In addition,
each TANF dollar spent beyond the block grant allocation must be fully
funded through state revenues. The high marginal cost of spending beyond
the federal block grant allocation imposes the greatest burden during reces-
sions, when state revenues are strained, just as demand for poverty-related
services increases.!

Yet despite the theoretically superior stimulative strength of open-ended
matching grants, they have not always generated expected results. Two potential
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reasons include flaws in the matching rates, which are set through political
bargaining, and the incentives for states to game the system by drawing down
federal dollars without a state match.!® In a review of research on AFDC
matching grants, Howard Chernick concluded that the stimulative effects
were small, despite the large matches given to some states. He attributes this
anomaly to states’ use of federally funded food stamps as a substitute for cash
assistance. He also contended that the fiscal effects of converting from a
matching grant to block grant mechanism for welfare might not be fully
understood until after the reform has been in place for at least ten years,
partly because of the boom economy of the late 1990s that sent caseloads
plummeting.!”

Thus far, the evidence suggests that state spending on TANF and related
services has increased since the reform, including the period during and after
the 2001 recession. The Government Accountability Office (GAO) reports
that in a nine-state sample, a 17 percent median real increase in combined
federal-state spending occurred between 1995 and 2004.!8 In all states but
one, real spending from state sources also rose during the same time period,
with a median increase of 17 percent. The extent to which this spending
growth reflected state preferences is unclear, but state spending decisions
were affected by federal pressure to spend TANF balances and by state con-
cerns that Congress might reclaim those balances.!

Traditionally, states reduced AFDC cash benefit levels only through the
real cuts imposed by inflation. This trend has continued under the TANF
block grant. Between 1996 and 2004, the real value of state TANF cash
grants to individual households (family of three) declined by as much as 32
percent (Montana) and by 15 percent in most states. Only eight states—
Alabama, California, Louisiana, Maryland, Mississippi, New York, West Vir-
ginia, and Wisconsin—instituted real increases in the values of their cash
grants during this period.?’

One critique of the PRWORA block grant design is that it essentially
froze preexisting interstate spending disparities.?! The TANF federal block
grant allocations to each state were based on that state’s spending level in the
final years of AFDC. But under AFDC, poorer states tended to offer lower
benefits to fewer beneficiaries and spent less on each recipient, despite rela-
tively high matching rates. Thus one important effect of TANF has been to
award more funding for each TANF individual to wealthier states than to
poor states.

Regardless of state fiscal responses, block grants reduce the federal spend-
ing uncertainty associated with entitlement programs. The fixed federal
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block grant allocation contrasts to the budgetary uncertainty associated with
a matching-grant system. Under the AFDC open-ended matching-grant
design, federal spending responded directly to state spending dollar for dol-
lar, so federal aid levels were determined largely by state spending decisions.

Block Grants and Substitution

Although block grants theoretically facilitate states’ use of funds for fiscal
relief and other nontargeted priorities, federal maintenance-of-effort require-
ments constrain such substitution effects. The present welfare act gives states
increased policy and administrative flexibility, but the law also includes
maintenance-of-effort provisions that require states to spend 75 percent of
their 1994 AFDC spending level on services designed to meet the objectives
of the new law. For any state that does not meet federal work participation
thresholds, the maintenance-of-effort level rises to 80 percent.

New spending priorities emerged as states sought ways to meet their
maintenance-of-effort obligations. Allowable maintenance-of-effort activi-
ties include state earned income tax credit (EITC) programs, social service
block grant programs, and others. Just as states have “Medicaided” formerly
state-only health care programs for low-income individuals, some have
“welfarized” preexisting cash and noncash assistance programs with
PRWORA, using federal dollars to replace state-only dollars. In a ten-state
study, the GAO found that all states replaced some state-only program
funding with TANF dollars, and five states used up to 25 percent of their
TANF block grants for this purpose. The dollars contributed by TANF
were directed to fund a variety of state programs, including Medicaid, child
welfare, early childhood development and prekindergarten programs, preg-
nancy prevention, homestead tax credits (Michigan), general fiscal relief
(New York), K-12 education (Oregon and New Jersey), and property tax
cuts (Wisconsin).22

For the most part, these purposes have been viewed as consistent with
PRWORA’s emphasis on support for low-income working families.?3 But
because of the wide variety of spending priorities, and owing to the failure of
federal government monitoring to keep pace with the new spending patterns
as they have emerged, significant retooling is necessary in order for current
systems to assess state accountability.24

New Spending Patterns

The big story of welfare reform in terms of state TANF spending patterns is
the decline in spending on cash assistance and the increased spending on
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work supports. In addition to programs designed to enhance employability
and help with job search, the most important work supports include child
care, along with transportation and other work necessities. The states’
new emphasis on work supports, an important result of PRWORA’s devolu-
tionary design, was both unanticipated and surprising to most observers of
the reform.

This pronounced shift in spending patterns is explained not only by the
financial windfall stemming from the strong economy and the spectacular
drop in caseloads during the late 1990s but also by federal work participation
expectations, strong federal maintenance-of-effort requirements, and large
TANTF surpluses that states saw as vulnerable to congressional reclamation.?
Regardless of the impetus, the important development is that states used
their new flexibility to increase spending per TANF case with generous work
supports and to reduce the notorious welfare work disincentives.

Between 1996 and 2000, the percentage of combined state and federal
TANF funds spent on cash assistance fell from 76 percent to 41 percent.
During the same period, the portion allocated to child care rose from 4 per-
cent to 19 percent, while the portion spent on work-related programs rose
from 5 percent to 9 percent.?® The GAO reported that in a nine-state sam-
ple, median increases in welfare spending priorities between 1995 and 2004
were lowest for employment and training services (21 percent), compared
with 71 percent on work supports such as child care, transportation, wage
subsidies, state EITCs, and others. The largest shift in work supports was in
the area of child care, with a median spending increase among the nine states
of 133 percent.?’

What is not new under PRWORA is spending variations across the states.
The broad shift in spending patterns—away from cash assistance and toward
work support—took different forms in different states. One study of seven-
teen states has found that between 1995 and 1999, noncash TANF spending
increased by only 4 percent in New York, compared with 115 percent in Col-
orado, and that between 1996 and 2000, spending on child care increased by
219 percent in Wisconsin but by only 34 percent in Oregon.?® At the same
time, in a study of sixteen states with high child-poverty rates, TANF spend-
ing per low-income child ranged from less than $400 to more than $1,600,
and spending levels correlated inversely with child-poverty rates.?? Consis-
tent with cross-state disparities under AFDC, states with fewer resources tend
to spend less on each case and less on each child and also devote fewer state-
only dollars to welfare.
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The First Post-PRWORA Recession

The stunning early success in TANF employment gains raised questions
about how states would react to an economic downturn. Evidence indicates
that state welfare spending reductions during and immediately after the 2001
recession were more modest than might have been expected and that most
states did not cut cash benefit levels. Although cuts to work supports began
to emerge early in the recession period, by 2003 only fifteen states had
reduced or planned to reduce funding for TANF recipient skill improvement
and employment preparation. Child care expenditures were more hard hit by
recessionary spending adjustments.?°

For many states, recessionary cuts resulted from the depletion of surplus
TANF funds that had been available for several years in the late 1990s. The
trends of heightened spending on each case and support for employed house-
holds began to slow late in the recession. By then, states had committed to a
new focus on support services such as child care and transportation, and they
began to use unexpended funds and to exhaust their block grant allocations.

In addition to the TANF carryover funds, states had the option to take
advantage of two PRWORA provisions designed to blunt the impact of
recession. Under the law, states were given authority to borrow from the fed-
eral government, and a special federal contingency fund was created for states
to draw on during recessions. But because states were reluctant to borrow for
welfare purposes, and owing to the difficulty of meeting the standards
required to draw from the contingency fund, these provisions provided lim-
ited actual recessionary relief. In fact, according to the Congressional
Research Service, no states drew from the contingency fund during the 2001
recession.?! However, federal aid provided through other avenues, including
general purpose and Medicaid assistance, offset some state revenue losses.

Policy Choices

State policy innovation is considered to be a key strength of a decentralized
federal structure, wherein subfederal units serve as laboratories of democ-
racy. Under PRWORA, state welfare policies have been crafted to reflect the
unique political, economic, and demographic needs of the states. Interstate
welfare policy differences existed under the comparatively restricted frame-
work of the AFDC cash assistance program as well, in part because states
had authority with regard to program eligibility, benefit levels, and other
features. More recently, waivers granted by the George H. W. Bush and
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Clinton administrations generated additional welfare policy variations
across the states.

Although PRWORA stimulated policy innovation, state experimentation
began to slow and level off two to three years into the reform, and policies
began to converge around a small number of broad PRWORA themes.?? As
expected (and required) under PRWORA, states reoriented their programs to
emphasize work for TANF cash assistance applicants and recipients. The
emergence of policies that intensified work supports and extended cash assis-
tance to employed TANF individuals was more surprising.

The Range of Choices

State PRWORA and TANF policy choices have been categorized in several
ways. Thomas Gais and R. Kent Weaver, among others, differentiate between
policies that enhance access to TANF services (with positive incentives, or
“carrots”) and those that restrict support (with negative incentives, or
“sticks”).33 Nearly half of the states instituted “stick” policies by implement-
ing family caps, electing stiff sanction policies for failure to participate in
work activity,3* or requiring work activities for TANF women with children
under the age of twelve months. By 2003 more than half of the states had
adopted “diversion” policies, whereby some potential applicants were paid
lump sums after they agreed that they would not apply for TANF cash assis-
tance for a specified time period. But only eight states restricted TANF life-
time limits to levels below the federal ceiling of sixty months. Roughly half of
the states adopted the federal time limit, seven adopted no time limit at all,
and the remainder fashioned unique time limit policies.?

In terms of “carrots,” only twelve states provided transitional Medicaid for
those leaving TANF beyond the federal requirement of twelve months. Some
states also extended TANF benefits to qualified noncitizens, other immi-
grants, individuals in higher-education programs, the disabled, and victims
of domestic violence in “separate state programs,” using state-only funds.3

As noted earlier, one of PRWORA's greatest surprises was the substantial
and widespread increase in state support for working TANF households,
including continued cash assistance. By raising asset and income disregards,
most states expanded the pool of eligible TANF recipients to include work-
ing households. In effect, states opted to reduce the implicit tax rate on new
household earnings and to supplement earnings; the percentage of TANF
households with wage income that also received cash assistance rose from 11
percent in 1996 to 26 percent in 2002. The Congressional Research Service
has described the new focus on work support as one of the “most profound
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changes states made to their cash assistance programs, once freed from fed-
eral rules.” Gais and Weaver note that this policy development “was in no
way mandated by TANFE. It emerged out of the new flexibility accorded to
the states.”?’

By 2002 two-thirds of all TANF adults required to work were in unsubsi-
dized employment, and state supports for working families were providing
important supplements to family income. Research indicates that in Califor-
nia and some other states, the use of such earnings supplements actually
encouraged employment and, together with other work supports such as
child care assistance, led to higher household income and lower poverty rates
among low-income families.?

There has also been substantial growth in the number and coverage of
state policies designed to subsidize work through state income tax systems.
By 2007 twenty-three states had state EITC programs in force, up from only
thirteen states in 2000. (An important regional effect is revealed by the fact
that most EITC states are located in the Northeast and Midwest. North Car-
olina and Louisiana are the only southeastern EITC states).?? States also use
their income tax systems to distribute other types of aid to working poor and
low-income households, including property tax relief for homeowners, food
tax rebates, and property tax credits for renters.

Thus most states adopted a set of common policies, and relatively few
“pushed the envelope” with especially generous or harsh policies. The policies
selected by the largest number of states include asset and income disregards
(carrots) and work activity requirements before twenty-four months of
TANF cash receipt has elapsed (sticks), with nearly two-thirds requiring
immediate work activity. Nearly all states require participation in work-
related activities for the twenty to thirty hours a week stipulated in the law,
and nine states require more than thirty hours.4?

Conclusions about the impact of reformed welfare policies on national
poverty rates remain tentative and mixed, in part because of state policy vari-
ations. Scholars offer evidence of both reduced poverty rates, especially in the
early years of the reform, and higher poverty rates, more recently. It is likely
that poverty rates are more responsive to the overall economy than to changes
in welfare policies and that some of the early poverty rate reductions were
driven more by employment growth than by policy changes.4! It does seem
clear, however, that welfare reform has not led to widespread, significant, or
sustained reductions in poverty rates for families and children and that the
extent to which the reforms have alleviated poverty varies from state to state,
determined in part by state policy choices. Although national caseloads have
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been declining recently, child poverty rates have risen, suggesting that TANF

is helping fewer poor families in at least some states.4?

How and Why Policy Choices Are Made

The wide variation in AFDC eligibility and benefit policies has been studied
extensively. Scholars are now working to identify the determinants of state
policy decisions under PRWORA and TANE and the prevailing view is that
in the area of welfare policy, executive branch actors, primarily governors,
drove the policy chemges.43 Carol Weissert has found that in the Midwest,
state policies were shaped by strong, entrepreneurial governors such as John
Engler in Michigan and Thompson in Wisconsin and also by strong execu-
tive branch agency leaders in Ohio, Michigan, Wisconsin, and Kansas.44 In
states where governors were more involved in crafting policy, legislative bod-
ies tended to be primarily reactive, responding to gubernatorial and bureau-
cratic policy initiatives. Advocacy groups, which might be expected to protect
the interests of welfare families, often had relatively little voice in shaping
welfare policy.4>

Bureaucratic actors also had significant influence over the design of TANF
policies, particularly when it came down to details, both because elected offi-
cials often lack interest in policy details and because of the expertise and
institutional history of bureaucratic actors and their capacity to span inter-
governmental and network boundaries through “picket-fence” connections
with other social welfare professionals. Consequently, many of the variations
in policy across states originated with bureaucratic decisions. This dynamic is
consistent with research on the input of administrative officials in other
social welfare arenas, such as Medicaid.46

One widely cited factor used to explain states’ choice of welfare policy was
articulated in 1949 by V. O. Key, a student of southern politics, who argued
that state spending on “have-nots” tends to be higher in states with two or
more competitive political parties. When Key formulated his theory, many
southern states were effectively one-party states, with Democratic interests
entrenched because of resistance to Republican policy before, during, and
after the Civil War. Robert Plotnick and Richard Winters provide a more
contemporary and comprehensive theoretical explanation of state welfare
generosity, incorporating both political (ideology, interparty competition,
interest group strength) and economic (state resident income, tax price for
welfare programs) variables.#” Many recent studies have found that states
with more conservative ideologies and weaker interparty competition tend to
choose less generous welfare policies. Most states, on the other hand, display
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a long-standing tendency to be more generous with those they consider the
“deserving poor” through programs such as Medicaid and state supplements
to federal Supplemental Security Income for the disabled.4®

Joe Soss and his colleagues explain that analyzing interstate TANF spend-
ing variations has become complicated, in part because spending is now dif-
fused across so may services. Under AFDC, analysts focused on comparing
eligibility thresholds, benefit levels, and spending on cash assistance. Because
of the wide range of programs and supports offered through TANE however,
these comparisons are not as clear. As a result, Soss and his colleagues have
focused instead on variations in the common types of policies adopted and
specifically on the extent to which choices on family caps, sanctions, work
requirements, and time limits are more or less punitive (that is, the degree of
“toughness”). They conclude that states’ “old” AFDC policies are good pre-
dictors of TANF choices. They also find that political ideology matters and
that more conservative states selected tougher policies and implemented
them more quickly.4?

One of the more consistent and most troubling conclusions in studies of
current state welfare decisions is the continuing association between race and
policy choices. More punitive welfare policies are the norm in states with
TANTF caseloads that have higher concentrations of African Americans and
Latinos. Relative to whites, African Americans are more likely to live in
states with stricter income and administrative barriers to welfare assistance,
lower benefit levels, and fewer postemployment supports. Soss and his col-
leagues conclude that the “devolution revolution” has created openings for

new forms of racial inequality that disadvantage African Americans in the
United States.*”

States’ Race to the Bottom?

Scholars of federalism and public policy have also speculated on whether
PRWORA set the stage for the states to “race to the bottom” in terms of wel-
fare policies. The concept of “welfare magnets” suggests the possibility that
state officials, loathe to attract poor residents from other states by offering
generous welfare policies, will opt to reduce welfare generosity (or to avoid
increasing benefits).>! The underlying idea is that businesses and wealthier
citizens have incentives to avoid jurisdictions that are more generous with
social welfare programs because of perceptions of higher tax rates and less
desirable populations.

The race-to-the-bottom theory has been disputed by several studies of
TANF implementation,>? and some studies refuted its validity during the
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AFDC years as well.5> Robert Lieberman and Greg Shaw conclude that
national factors and trends (specifically, national caseload trends) are more
important determinants of welfare policy choice than are interstate competi-
tive pressures. William Berry, Richard Fording, and Russell Hanson, correct-
ing for model specification problems in earlier studies, argue that state eco-
nomic conditions are far more important determinants of welfare benefits
than are neighboring state policies.>* In a direct challenge to the welfare mag-
net thesis, Sanford Schram, Lawrence Nitz, and Gary Krueger conclude that
“the migration routes of poor single mothers with children are not associated
with higher welfare benefits” but rather are driven by considerations such as
safety, better housing, schools, and economic opportunities. Although other
scholars offer evidence that welfare benefits do influence interstate migration,
the effect is small relative to motivations such as returning to one’s home
state to be near family members.>>

At best, empirical evidence for the existence of welfare magnets and a race
to the bottom is mixed. More time will have to pass before these dynamics
can be clearly assessed with regard to TANF and PRWORA, although state
behavior during the 2001 recession is not generally consistent with the two
theories. Like the race-to-the-bottom theory, the welfare magnet idea is one
that perseveres, and “its symbolic value in reinforcing prejudices against wel-
fare recipients” may help explain its resilience.*®

Managing Devolution

State welfare administrators faced the dual challenge of managing new
authority and discretion under PRWORA while implementing a major pol-
icy reform. Although many states achieved the crucial institutional changes
seen as necessary by many reformers, others have been less successful.

Institutional Change

State welfare officials were well aware that without substantial alteration of
the culture of their welfare organizations, the new policy could be compro-
mised. That culture—shaped by a mission of minimizing eligibility determi-
nation errors—worked against the new emphasis on employment and inde-
pendence from public assistance. Realizing PRWORA’s goals would therefore
require a major retooling of state welfare agencies—a modification of such
proportions that many state welfare agency leaders opted to bypass their
organizations and outsource significant portions of their new TANF program
to other public, nonprofit, and private entities.
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Several states did successfully reorient their welfare offices around the new
employment goals—and to a greater extent than expected. The implementa-
tion of PRWORA required states to develop new program services, direct
client flow through a complex web of new services, and maintain accounta-
bility within both their own organizations and those with which they con-
tracted for client services.”’ In essence, according to one report, “No longer
are local [welfare] offices simply check-writing operations; now they are also
programs that help people prepare for and find jobs. The typical welfare
office has been transformed, personnel have been retrained, and the activities
inside the welfare office—which most states have renamed “Work Centers’ or
some similar term—have expanded to include job-related pursuits.” In 2001
Gais and his colleagues remarked that “the rapidity and breadth of change [in
welfare institutions] have been stunning. State and local human service sys-
tems may now be one of the most quickly changing components of Ameri-
can governmental institutions.”® These administrative reconfigurations were
possible in part because of the economic growth that occurred simultane-
ously with the reform and the resulting success in placing recipients into
employment.

Yet the degree to which these cultural changes have taken hold remains a
somewhat open question. Both PRWORA and TANF suffered to some
extent from the classic “street-level bureaucracy” problem of resistance to
change, wherein frontline workers use discretion to thwart the reform. For
public managers, the key challenge was to mitigate the negative impacts of
that discretion while using workers’ expertise and experience to foster pro-
gram success.”’

In many states, TANF frontline caseworkers received new job titles, along
with new job responsibilities that were often added to their previous eligibil-
ity determination and intake tasks. In other words, administrative change
“occurred by augmenting, not transforming, the culture” of welfare agencies.
Several of these new tasks involved directing client behavior toward desired
goals, which required more intense interpersonal relationships between case-
worker and client. This represented a critical—and difficult—shift for many
former eligibility workers. As Irene Lurie notes, “Frontline [welfare] workers
typically do not have an educational background in social work, and they
often feel unprepared and reluctant to get involved with their clients’ per-
sonal problems.”®0

The implementation of PRWORA also exposed new goal inconsistencies.
The culture of eligibility determination remained entrenched in many states,
in part because many managers in the system continued to focus on flawed
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performance measures such as intake accuracy and timeliness, thereby com-
promising efforts to refocus workers toward employment goals.! Although
error rates and timeliness are legitimate concerns, they do not address the
fundamental goal of TANE which is to generate sustained employment and
economic independence for applicants and recipients.

Managing “Delinked” Programs

The rapidity of institutional change helps explain the drop-offs in Medicaid
and food stamp participation in the early PRWORA reform years. Cash assis-
tance had been explicitly “delinked” from Medicaid and food stamps, but
new administrative systems exacerbated the disconnect.®> New, more rigor-
ous policies at the “front door” of welfare offices meant that efforts to divert
applicants often also discouraged participation in other critical entitlement
programs such as Medicaid and food stamps—programs that were essential
to supporting low-wage working households.®® During the first year of the
reform, national Medicaid enrollments decreased by 7 percent; Wisconsin
had the highest enrollment decline at 19 percent. States later found that
although Medicaid benefits were not subject to TANF’s mandatory job
search requirements, eligible applicants often received no Medicaid, food
stamps, or other non-TANF assistance of any kind simply because cash assis-
tance was not granted at the time of application. Diversion programs gener-
ated similar problems.®

Finding the right balance was a key policy and management challenge: too
lictle administrative delinkage could mire programs in the preexisting welfare
culture, while too much, especially if responsibility was spread across several
organizations, could overwhelm existing capacity to coordinate.®> Despite
PRWORA’s deregulatory flavor, federal officials were soon calling on states to
revisit their intake and outreach processes to ensure that those eligible for
Medicaid, food stamps, and other support services received those benefits,
regardless of their TANF status.

Managing Second-Order Devolution

Second-order devolution—devolution from state to local governments or
to local offices of state welfare agencies—has been widespread under
PRWORA.% Most states constructed administrative systems that were cen-
tralized in state government, but fifteen ceded administrative responsibility
to local governments, often counties,%” and many centralized states extended
more policy and management authority to their regional offices.

Another significant component of second-order devolution—*“contractual
devolution”—is also under way in many states.’® Although not new, welfare
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agency reliance on other state, local, nonprofit, and for-profit organizations,
especially to deliver employment-related services through formal agreements
and contracts, is widespread and much more extensive under TANF and
PRWORA than it was under AFDC. Richard Nathan and Gais suggest that
this “downward push” may have been necessary to implement a reform
designed around significant individual behavioral change. Similarly, Karin
Martinson and Pamela Holcomb have observed that “the most striking insti-
tutional change” under PRWORA “is the development and expansion of
organizational linkages” to pursue specific program goals.®

Welfare agencies contracted not only with other organizations for employ-
ment services—typically, state and local agencies funded by the U.S. Depart-
ment of Labor—but also with nonprofits and for-profit entities for case man-
agement services, client tracking, compliance monitoring, and other
specialized services. As of 2002, Texas, Florida, and Arizona were also con-
tracting out eligibility determination. These “connections” with other organi-
zations probably helped the states implement the reform sooner and diversify
their client services more effectively.””

In essence, many welfare agencies have become more networked and
therefore more heavily involved in contract and network management. Prob-
lems of communication, coordination, and maintaining accountability have
generated new challenges for welfare administrators.”! The intense manage-
ment required in networks consumes substantial resources because roles and
responsibilities must be defined and renegotiated, often through a system of
trial and error.”? Risk arrangements for these contracts also create difficulties,
especially because incentives exist to treat relatively easy clients or because the
promised enrollment levels that generate revenue never materialized.”?

The performance systems borrowed from the private sector do not readily
fit social welfare programs, and the transaction costs for these contracts are
comparatively steep. The goal congruence sought by administrators in an
intergovernmental system becomes even more elusive in a heavily networked
system.”# Flawed contract performance measures can give rise to goal dis-
placement, and performance information is often difficult to obtain. Under
these conditions, holding third parties accountable for specified performance
is not a simple task.”>

Clearly, institutional changes have materialized under PRWORA, and
welfare administrators have faced enormous pressures to implement a very
different program, to redesign welfare organizations resistant to change, and
to manage extensive interagency provider networks. As Lawrence Mead indi-
cates, this is not a cheap proposition. Mead documents administrative costs
that grew continually during Wisconsin’s waiver and postwaiver reform while
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federal grant values actually declined. Donald Boyd and his colleagues report
state welfare administration cuts ranging from 5 percent to 22 percent during
the early years of the 2001 recession.”® Given the high expectations for wel-
fare agencies under PRWORA, these cuts are problematic at best.

A Devolutionary Success?

Despite the rhetoric surrounding the new law, there are clear doubts about the
extent of devolution and decentralization embodied in welfare reform.”” Ana-
lysts note that states always had plenty of autonomy under AFDC, and they
do not have “unprecedented liberty” now.”® Constraints on state discretion are
clearly demonstrated in the Deficit Reduction Act of 2006, which reautho-
rized the reform and imposes stringent new requirements on the states.

In view of the pervasive waiver activity before passage of PRWORA, one
can legitimately question the marginal value of the law’s devolutionary
impact. More than forty states were using welfare waivers in the decade pre-
ceding the reform, and during the Clinton administration virtually all state
waiver applications were approved.”? The extent to which policy experimen-
tation can be attributed to PRWORA must be measured in light of the fact
that many of the individual state innovations adopted before the reform were
grandfathered in by federal officials reviewing state TANF plans.

Instead, PRWORA may be better described as a “dubious devolution,” in
part because new flexibility for states is undercut by expectations with regard
to work participation rates, by the termination of federal assistance when
cases time out, and by the requirements of the 2006 Deficit Reduction Act.8°
Like most block grant programs, PRWORA has been and will continue to be
increasingly curbed over time by the federal “recategorization” dynamic asso-
ciated with demands for grantee accountability from the lawmakers who dis-
pense the funds and from executive branch officials who oversee program
and policy. The welfare block grants could also reinforce the distributive
(place-based) tendencies of Congress, further eroding the redistributive (peo-
ple-based) flavor of AFDC.3! A related key issue surrounding the reform
debate concerned whether a race to the bottom among states would material-
ize. Many analysts have concluded that any such race thus far has been mod-
est. Whether the eroding value of the block grant and future economic pres-
sures on states will prompt states to avoid becoming welfare magnets is an
open question.

The federal government essentially used PRWORA to set a broad pro-

gram objective—independence from reliance on welfare—and left it to the
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states to achieve that objective. This outcome-based approach is consistent
with the devolutionary philosophy of New Public Management and other
market-based government reforms, but it is also subject to many of their lim-
itations, including reliance on output measures (such as job placements and
work participation rates) in lieu of true outcome measures (such as sustained
economic independence and family well-being), the difficulty of establishing
performance standards and goals agreeable to all levels of government, and
the use of a one-size-fits-all approach.®?

The variations in policy choices across states implementing PRWORA rep-
resent the classic trade-off in American federalism. The new flexibility granted
to states allowed them to tailor policies to their unique conditions. The states
responded by adopting policies that had not been anticipated—especially
with regard to the extensive work support system, including child care and
cash assistance to working TANF households—but also by following the pat-
tern set by AFDC. The wide range in welfare generosity under AFDC was
preserved but took a new form. Preexisting state AFDC benefit and eligibility
levels tended to remain the same, but states now had the opportunity to craft
policies that created incentives for work. They could also remove families
from cash assistance eatlier and permanently, divert them from receiving cash
assistance in the first place, require substantial individual effort in job seeking
and other work-related activities, and sanction households for failure to com-
ply with those requirements. The most generous and the most punitive poli-
cies tended to be adopted by a handful of states, with the majority adopting
policies toward the middle of the generosity continuum. Evidence indicates
that states’ decisions have been generally consistent with their prereform poli-
cies in terms of relative generosity, reflecting the fact that in our federal sys-
tem, state policy preferences are resilient and not easily altered. 83

The troubling relationship between race and tough state welfare policies
merits ongoing scrutiny. Soss and his colleagues are “struck by the extent to
which welfare policy in the United States continues to be rooted in politics
driven by race and ethnicity, gender and family relations, class and labor mar-
ket conditions.” States that have caseloads with high proportions of African
Americans and other minorities have traditionally been among the least gen-
erous with regard to their social welfare policies, and PRWORA appears to
have done little to alter that pattern. As Paul Peterson observes, the price of
federalism—inequity across states—is paid with recognition that a central-
ized solution could make society worse off.84 For individual recipients living
in states with tough policies or less generous eligibility and benefit levels,
however, that price can be very high.
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The Future of Welfare Devolution

The Personal Responsibility and Work Opportunity Reconciliation Act was
originally set to expire in 2002, but Congress and the Bush administration
extended temporary program authority several times. On February 8, 2005,
President Bush signed the Deficit Reduction Act, which finally reauthorized
TANF through 2010. The law left the basic block grant at the same level but
added $2 billion for recession contingency funds, up to $100 million for
“healthy marriage” initiatives, and $200 million more for child care (with a
state match required) for TANF recipients who are either working or
involved in work-related activities.®> The child care funding was especially
contentious, and much higher levels had been recommended by some advo-
cacy groups.

In keeping with block grant recategorization theory, PRWORA require-
ments were tightened through more stringent work participation rates, new
and more restrictive definitions of what counts as work activity and how that
work must be reported, reductions in the value of the caseload reduction
credit, and new penalties for states that fail to meet the new rates. At the time
of the reauthorization, most states were not meeting the new work participa-
tion standards. Advocacy groups and interest groups representing the states
have criticized the new rules, expressing dismay that “there is so much micro-
management coming from the federal government on a block grant that was
designed to be a flexible source of funds.”¢ At the same time, the Deficit
Reduction Act adds $319 million in supplemental grants for states with high
poverty rates or high population growth rates, which could help mitigate pol-
icy and spending disparities that work against TANF beneficiaries in some
states. In addition, new implementation directives provide some work partic-
ipation relief for states with high unemployment and poverty rates.”

In essence, the Deficit Reduction Act constrains the opportunity for states
to evade the original TANF work requirements. State reactions to the act
have been driven in part by the reality that TANF cases have changed since
the reform was enacted—with many of the “easy” to employ individuals no
longer enrolled. Consequently, states are shifting their services to deal more
effectively with hard-to-employ recipients, adopting mixed-services strate-
gies for those with mental and physical disabilities, substance abuse prob-
lems, limited English proficiency, and other complex barriers to employ-
ment. Some states have also reconsidered their elimination of education and

training programs (including higher education). Before PRWORA, more
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than one-third of beneficiaries in employment-related activities were actu-
ally in education programs. Because many of the jobs obtained by TANF
individuals have not kept families out of poverty, there is increasing recogni-
tion that training for higher-skilled jobs may yield more-stable employment

outcomes.88

Thus though PRWORA offered the states relief from some regulatory
constraints, new fiscal flexibility, and the opportunity to get creative (or con-
tinue their creativity) with welfare policy, the law also pushed states to
demand more of recipients and to limit their receipt of cash assistance. The
federal government used the block grant tool to take advantage of states as
policy innovators and distributive engines.?’ The states, led by key Republi-
can governors who had crafted welfare reforms that drove the federal law,
responded with broad changes to their welfare programs. Yet state policy
choices essentially converged around a common set of policies and tended to
reflect pre-PRWORA patterns with regard to generosity and demands on
individual recipients.

Conclusion

If PRWORA was at all revolutionary, that revolution was short lived. There is
no doubt that the welfare program has shifted from one of relatively unen-
cumbered income assistance to one focused on employment and economic
independence. But that trend was already under way in the states. As the
reform was implemented, it became clear that conservatives in Congress are
just as prone to block grant “recategorization” as liberals were during the Rea-
gan administration. The accountability weaknesses of the block grant mecha-
nism in terms of grantee performance and the achievement of grantor objec-
tives persist,”® and states, true to form, are complaining vigorously about new
federal welfare requirements. Although the federal government has ceded
some policy control to the states, it retains the fiscal upper hand.

Despite the changes in the American welfare system under PRWORA,
federalism and the struggle to balance federal and state authority and respon-
sibility are hardly settled issues. The Ladd and Doolittle question posed at
the beginning of this chapter remains relevant and will endure as we continue
to confront and address poverty and need among our fellow citizens. The
2006 welfare reform reauthorization, although crafted in an era of conserva-
tive executive and legislative branch politics, nonetheless reflects the classic
tendency of those in power to push their policy agenda on the states.
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MEDICAID WAIVERS

License to Shape the Future
of Fiscal Federalism

CAROL S. WEISSERT AND WILLIAM G. WEISSERT

Although the United States is not unique in having its health care paid
for from a variety of sources, it stands alone among industrialized
nations in having no systematic plan for coverage and no effective way to get
control of costs. The United States also relies more heavily on private pay-
ment than other countries: public sources account for 44 percent of total
spending here compared with an average of 72 percent for member countries
of the Organization for Economic Cooperation and Development.! If all
public employees whose insurance is paid by public funds are included, as
well as costs of tax forgiveness for health care expenses of corporations, the
public share of health care spending in the United States rises to more than
50 percent—still well below that of other countries.

What the United States has in lieu of a unified policy is something more
complex and perhaps less sensible—a product of combining our federal sys-
tem of governance, our capitalistic economic system, and our pluralistic sys-
tem of policymaking. The federal government tries periodically to get reform
organized and enacted, but each time it fails, usually for roughly the same
reasons: no one has figured out how to pay for it; many lack confidence that
the national government will do a good job of managing it (though it has
done a reasonably good, and reasonably efficient, job with Medicare); and a
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wide variety of interest groups benefit from the chaos of the status quo and
resist key features of any plan suggested.

If there is a ray of hope for reform, it probably lies with the states. The
states live within annual budgets, which makes them from the outset more
realistic than federal would-be reformers, who have typically first designed
reforms and later estimated costs and still later tried to figure out who will
pay them. The states tend to start their reform efforts with the realistic
assumption that their responsibility is going to be limited to those who are
poor and do not have insurance. The states tend to use small-scale, targeted,
trial-and-error approaches, start early to figure out how to control costs, and
try to come up with schemes in which the national government will pay most
of the costs.

Under a special provision of the Medicaid law (waiver authority), the states
also have the option of limiting the size, scope, and geography of, as well as
total enrollment in, any new pilot plan they try, so that they can predict and
control costs. This alone makes state health care reformers more likely to win
support in their state legislatures than federal bureaucrats and other reform-
ers, who invariably must face the strong probability that any new national ini-
tiative will grow uncontrollably, owing to eligibility expansions, interest
group pressures for adding services, regional demands for special exceptions,
intense utilization rates per person, and a variety of other pressures.

The Medicaid program is unusual in that it encourages innovation—
through waiver authority—in the delivery of long-term care services, in par-
ticular, the home and community-based care provision of the Medicaid
statute, contained in and known as Section 1915(c). Waivers have special
political milieus and have largely escaped classification in academic literature.
Here, we offer a new approach to viewing waivers as intergovernmental
licenses that allow states to suspend some legal requirements but increase the
popularity of the activity; they involve negotiation or bargaining but, once
established, have a fairly secure existence. Waivers seem to work and can be
viewed as a political success story in modern fiscal federalism because they
have survived, thrived, been widely adopted, and sometimes made permanent.

The Politics of Waivers

A waiver grants permission for states to fail to meet (that is, waive) certain
federal requirements to operate a specific kind of program for a specific
group. Under waivers, states seek permission to deviate from national stan-
dards to improve services, expand eligibility, or save money. The politics of
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waivers involve largely backroom bargaining, with the president—not Con-
gress—as the primary agenda setter and force for policy change. Day-to-day
activities fall to federal and state bureaucrats. Some have cautioned that the
waiver process may involve risks to democratic values, bypassing, as it often
does, state legislatures and Congress in favor of bureaucratic bargaining. This
concern may be especially important when what gets waived are provisions in
the law originally designed to protect poor minorities and other powerless
groups. Examples are waiver of the Medicaid statutory requirements for
“statewideness,” so cities are not favored or shunned compared with rural
areas, and the requirement for comparability of services provided to groups of
eligibles such as white elderly women and black mothers. Medicaid patients
may be locked into a set of providers or managed care plans, and expensive
providers may be locked out of providing some Medicaid-covered services.

Although there may be little formal involvement by legislative bodies act-
ing as a whole, individual committee and subcommittee members may inter-
vene one-on-one with bureaucrats. They may make demands on behalf of
constituents, their own personal preferences, or lobbyists’ special pleadings.
Loathe to offend powerful committee chairs, bureaucrats may move policy in
directions it would not have gone if a fully deliberative legislative process had
operated, involving rules committees, floor votes, conference committees,
and the other mechanisms designed to protect the commons from moral haz-
ard by committee action.

Waivers were first authorized in 1962 under Section 1115 of the Social
Security Act, which gives states the ability to seek waivers of federal require-
ments for all programs authorized under the Social Security Act. Section
1115 waivers were intended to be used for experimental, pilot, or demonstra-
tion projects that in the view of the secretary of health, education, and wel-
fare (now health and human services) would promote the purposes of the
Social Security Act. Section 1115 waivers initially covered the major inter-
governmental welfare program—Aid for Families with Dependent Children
(AFDC)—and were later applied to Medicaid and the State Children’s
Health Insurance Program (SCHIP).

More-targeted waivers, called program waivers, authorize states to ignore
specific program requirements in the law. In Medicaid, program waivers
allow alternative delivery systems (such as home and community-based care)
or alternative reimbursement systems (such as managed care). The freedom-
of-choice exemption, in Section 1915(b) of the Social Security Act, permits
states to send Medicaid recipients to specific providers; the home and com-
munity-based care exemption, authorized in Section 1915(c) of the same law,
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permits coverage of nonmedical services that would not normally be covered
by Medicaid.? Program waivers are also available in education and job train-
ing programs. For example, in 1994 new legislation allowed the U.S. Depart-
ment of Education to waive provisions of federal education law; more than
500 such waivers were granted in only four years, from 1995 to 1999.3 The
more recent No Child Left Behind Act (PL. 107-110) allows the education
secretary to grant waivers to state and local agencies to consolidate and redi-
rect funds and suspend a wide range of requirements .

The experience with waivers is primarily from Medicaid and AFDC—the
latter now part of the Temporary Assistance for Needy Families block grant.
In both areas, the initial progress of waivers was slow, in part because of the
reluctance of federal agencies to allow states to make changes in federal pol-
icy.* Presidents played a pivotal role in the use of waivers, beginning with
Ronald Reagan, who brought to the White House the frustrations of having
worked with federal agencies to achieve a welfare reform waiver in California
while he was the state’s governor. In the 1990s, some forty states received
AFDC waivers to employ such provisions as time limits on welfare receipt,
school attendance requirements, and substitution of school attendance for
work requirements, many of which were put into the 1996 federal welfare
reform law. Medicaid program waivers (1915[b] and 1915[c]) were similarly
popular. In the 1990s, roughly forty waivers were granted each year.>

Presidents Bill Clinton and George W. Bush pushed to make waivers eas-
ier to obtain and thus a more attractive option for states. Bush promoted sev-
eral new waivers in health care, including one to encourage states to use
Medicaid and SCHIP dollars to cover uninsured parents. Indeed, the quest
for more flexibility to states through waivers, especially during trying state
economic conditions and changes, led to a new round of Section 1115 Med-
icaid waivers that allowed states to provide coverage or deliver services to low-
income populations outside federal standards and rules.® Between January
2001 and March 2005, comprehensive Medicaid waivers (Section 1115
waivers) were approved for seventeen states.

It was not chance that led former governors turned president to support
waivers. Like Reagan, Presidents Clinton and Bush remembered their own
desires for freedom from sometimes onerous federal requirements and the
ability to tailor programs to their own preferences. They also felt that waivers
could be used to improve program efficiency and control expenditures. This
is especially important in entitlement programs, such as Medicaid, that can
grow substantially in the very times when state revenues are negatively
affected by economic downturn. Waivers allow governors to take credit for
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major reforms from constituents and get special recognition from Washing-
ton.” Certainly the 1990s welfare reform waivers elevated Wisconsin gover-
nor Tommy Thompson and Michigan governor John Engler to national pol-
icy figures while also allowing them to take credit for actions to solve their
own state’s problems.?

But presidential support may derive from more than gubernatorial mem-
ory. Waivers allow presidents to pursue controversial policy goals without
seeking approval from the often politically divisive and slow legislative
process. Presidents can also curry favor with supportive governors, even gain-
ing their support for other presidential priorities.” Finally, presidents can use
their influence to prod a reluctant bureaucracy.

Congress sometimes chafes under the idea of waivers—recognizing that
waivers can very much change the nature of the program devised by Con-
gress. For example, in 1997 Florida representative Clay Shaw complained
that welfare waivers were undermining the reform’s primary mission of hur-
rying welfare recipients into the workforce.!® In 2006 long-time Michigan
representative John Dingell called for a Government Accountability Office
investigation into the expeditious federal approval of sweeping state Medic-
aid waiver applications, specifically naming the Vermont and Florida Section
1115 Medicaid waivers.!! In fact, in some sense the current congressional
role with respect to waivers is less one of defining policy than of supporting
state waiver requests from their state delegations, becoming advocates of state
interest—in this case, getting a waiver approved.!?

The question then becomes, Why does Congress allow extensive and
growing use of waivers? There are several reasons. First, Congress likes to
avoid complex and detailed issues, preferring to delegate them to the bureau-
cracy. Waivers are often extremely complicated and deal with issues that many
of its members would prefer to ignore (long-term care populations, people
with mental retardation or developmental disabilities, people with mental ill-
ness or major brain injuries or syndromes). Second, waiver-granting policies
have been in place a long time, and change would require positive action by
Congtess. States do not have to first come to Congtess or get the request onto
the crowded congressional agenda to obtain a waiver. Thus waiver authority is
the status quo position, and there has been little concerted call from ideologi-
cal or political leaders to change the waiver mechanism. Third, Congress may
recognize that the waivers are a way for experimentation and learning to
occur. Certainly, the 1996 welfare reform law was built largely on state experi-
ences made possible only through states’ use of waivers of AFDC program
provisions. Fourth, Congress can use waivers as a mechanism to avoid blame.
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When states make cuts in the Medicaid program through waivers or transfer
clients to managed care, members of Congress can heartily blame the states
(and the bureaucracy) for such actions. Finally, from an individual member’s
perspective, waiver applications are a manifestation of Congress’s commons
problem. Even if the institution of Congress is ill served (if it is) by delegating
its authority over program modification and budget expansion to administra-
tive deals between the federal bureaucracy and the states, an individual mem-
ber has an incentive to support such requests emanating from his or her own
state. Since this is the extent of involvement in waivers by most members of
Congtess, there may be little enthusiasm for reining in their availability.

The increasing use of waivers is a component of what two scholars call
executive federalism, the strategic exercise of executive powers to promote
major changes in state policies or administrative practices without new legis-
lation. Thomas Gais and James Fossett argue that major policy shifts in
recent years have been driven by the federal executive branch and state lead-
ers, not Congress.'3

Whaivers and Federalism

Waivers provide a mechanism for individual states to apply solutions to their
own policy problems, and they do so. A quick look at recent waivers provides
a case in point. Massachusetts and Florida launched major health care
reforms with Section 1115 waivers in 2006, but the two plans provide near-
opposite approaches to providing care, approaches that directly reflect their
own states’ political cultures and preferences.

Florida’s plan specifically targets the Medicaid program, seeking to control
costs and maximize market forces. It features payments to plans that are risk
adjusted by the health status, age, and medical history of the recipient. Plans
compete for recipients and their premiums by offering differing packages of
care (apart from some required services). Plans include health maintenance
organizations and other entities such as executive provider organizations,
licensed health insurers, and provider service networks. The idea is that turn-
ing over the program to the private sector will save the state money and
improve access (and quality) through competition.'# The waiver—requested
by the state whose governor was the president’s brother—was approved by
the federal government in a record sixteen days and began initially in two
large counties, encompassing more than 200,000 recipients. An early internal
review by the state Medicaid agency’s Office of Inspector General noted
many important problems, including service and information gaps, lower
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enrollment than expected, and no evidence as yet of cost savings. A too hasty
rollout of the program proved problematic.!®

The Massachusetts plan includes most of the state’s citizens and relies
much more on state oversight and control. The 2006 state law builds upon a
Section 1115 Medicaid waiver first implemented in 1997 (called
MassHealth). That waiver created an insurance partnership program to pro-
vide premium subsidies to smaller employers and their low-income employ-
ees. The 2006 law requires citizens of Massachusetts to obtain and maintain a
minimum level of health insurance coverage (called an individual mandate),
requires employers with eleven or more employees to provide health insur-
ance, creates a subsidized insurance program for those not eligible for public
or employer programs, and expands eligibility for children. The law sets up a
major presence for the state—unlike the Florida program, which is highly
privatized. The plan calls for a MassHealth Payment Policy Advisory Board
to review and evaluate Medicaid rates and payment systems; an independent
public authority, called the Connector, to administer the new safety-net
fund; a new office, called the Health Safety Net Office, to administer the
health safety-net trust fund; and a new Health Care Quality and Cost Coun-
cil, to set quality improvement and cost containment goals.'®

Other recent Section 1115 waivers further illustrate the variety of
approaches states have undertaken using the additional flexibility of the
waiver. Utah’s 2002 Section 1115 waiver set up a primary care network in
which the state reduced coverage for some recipients in order to expand pri-
mary care coverage to low-income adults who were not formerly eligible for
the program. The program is made possible because of an informal agree-
ment with the state’s hospitals to provide a set amount of charity care for hos-
pital, specialty, or mental health care.!”

Another small state, Vermont, used a Section 1115 waiver to launch a new
block grant—type Medicaid program. The state agreed to an overall ceiling of
nearly $5 billion in Medicaid expenditures over five years. Any outlays above
the cap must be covered entirely by the state. In return, the state will estab-
lish its own managed care organization and will have flexibility in how it pro-
vides care, selects benefits, manages enrollment, and requires cost sharing.
The state can make changes in benefits and cost sharing of up to 5 percent
without federal review.!® Kentucky, Colorado, and South Carolina have also
obtained Section 1115 waivers to reform their Medicaid programs to their
own states’ liking and needs.

Given their importance and increased use, it seems especially necessary for
scholars to recognize waivers and include them in theoretical models. The
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two most likely areas of inclusion, however—fiscal federalism and policy
tools—ignore this major intergovernmental mechanism. A brief look at those
literatures follows.

Fiscal Federalism and Policy Tools

Research on fiscal federalism has focused on the stimulative or substitutive
effects of various types of federal grants on recipient states and localities.!”
The impact of grants on state and local spending depends on the type of
grant—matching or nonmatching—with the former more likely to stimulate
spending than the latter. However, research has consistently found that even
nonmatching grants stimulate spending in a manner that has been likened to
dollars sticking like flypaper at the governmental level where they hit.
Related research has also highlighted the role of mandates as a stimulant,
showing that they are more effective than grants but lead to cutbacks in
spending in other parts of the program or in related programs.2°

Recent years have seen a movement away from research on federal grants
and toward exploration of institutional relationship problems, including
information asymmetry, agency failures, impacts of hard and soft budget
constraints, determinants of stability, and risk-sharing arrangements.?! With-
out completely abandoning the impact of federal grants, this newer literature
has shifted the focus toward other issues and constraints.

Literature in the area of policy tools comes closer to encompassing waivers
but only tangentially. Anne Schneider and Helen Ingram define policy tools
as techniques the government uses to achieve policy goals.?? Although this
definition would seemingly include waivers, their policy tools are more
focused on policy content, especially the wording of the law or regulation.
They categorize policy tools into authority tools, incentive tools, capacity
tools, symbolic and hortatory tools, and learning tools. Of these choices,
waivers are most likely to fit into learning tools, in that they allow lower-level
agents to experiment with different policy approaches; but they do not fit the
authors’ notion that agents and targets do not know what needs to be done
or what is possible to do.

The literature on policy tools, unlike that on fiscal federalism, shows no
agreement on how such tools should be classified. In addition to the Schnei-
der and Ingram classifications, there have been a number of other efforts at
creating a taxonomy, including those by Christopher Hood, Richard Elmore,
and William Gormley.?3 The policy tools literature is wide and varied, dealing
with behavior impact on recipients, policy implementation, its management
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and political implications, and democratic governance.?4 Given the scope of
this literature, it is interesting that it has ignored waivers as a possible policy
tool. In fact, the subfield seems to have moved away from the traditional gov-
ernmental focus to encompass the new governance of complex networks of
public and private engagement. In Lester Salamon’s mammoth text on tools
of government, fifteen policy tools are examined, with grants as one policy
tool and no mention of waivers.?

Thus like the fiscal federalism literature, the literature on policy tools
leaves a large theoretical hole in which the rather important policy mecha-
nism of waivers resides. Waivers might be then a neglected child in both fis-
cal federalism and policy tools, or they could be something else. Perhaps a
new term needs to be devised. Interestingly, more is known about the impact
of waivers and their place in policy dynamics than about their institutional
classification. Waivers are a means to enact incremental policies that are made
possible by federalism and can lead to state innovation. Waivers also delegate
initial review procedures to bureaucratic agents restrained by few criteria,
demand little oversight and feedback, empower the states to design and
implement policies in broad furtherance of national goals, involve substantial
give-and-take between state and federal bureaucrats, and persist for years.
These features share many of the qualities of a license, defined as “a right or
permission granted by a competent authority (a government or a business,
for example) to engage in some business or occupation, do some act, or
engage in some transaction which would be unlawful without such right or
permission.”?® Since they deal expressly with federal and state governments,
perhaps waivers should be called “intergovernmental licenses.”

Thinking of waivers as licenses highlights several important characteris-
tics. First, while licensure can be thought of as curbing a practice by requir-
ing certain standards for entry, in fact it often increases the popularity of the
activity being licensed. Whether it be for massage therapists or new busi-
nesses, licensure can legitimate the function and spawn a number of adher-
ents. Second, licensure takes place in the bureaucracy with few points at
which vetoes are possible. Third, negotiation or bargaining can be impor-
tant—particularly in the licensure of new areas or approaches. Finally, once
approved, the life cycle of a license is fairly assured.

Intergovernmental Licensing Process

The process of initial licensure can be fraught with questions and concerns on
the part of the license grantor, often resulting in negotiation or bargaining.
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Once the license is granted, however, the bargaining ends and the parties
assume that renewal will be near automatic—threats of denial being associ-
ated largely with gross failure. Both the initial bargaining component and the
near-automatic continuation of the license apply to intergovernmental
waivers. Helen Ingram was among the first to highlight the notion of bar-
gaining in understanding federal-state relationships generally. Eugene Bar-
dach has talked of implementation games in a similar manner. In more
recent years, some initial efforts have been made to model federal-state rela-
tions as a game, but there is clearly more to be done there.?’

Practitioners have long understood the role of bargaining in waivers,
which involves an initial state application followed by a series of questions and
responses and meetings in person and by telephone. In many cases, the initial
state application follows a series of informal meetings with federal agency
staff to iron out certain difficulties and avoid misunderstandings. The process
can be laborious (as in California’s early and unsuccessful efforts to enroll
most of their mentally retarded and developmentally disabled population in
1915[c] waiver programs) or easy (as in Florida’s Medicaid reform program).

Perhaps more important is that whatever bargaining occurs takes place in
a venue with few veto points—in the bureaucracy and generally outside of
Congress. With few actors involved in the bargaining and few veto points in
the way, successful bargaining can lead to greater likelihood of waiver
approval but also to a likelihood that risks will be ignored. When the presi-
dent signals his support of waivers and encourages their use, the bargaining is
made easier and a positive conclusion more likely. Secretary of Health and
Human Services Tommy Thompson used his experience as Wisconsin gover-
nor to support expansion of waivers in a way that contributed to substantial
growth in waiver use during his tenure. He paid little attention to evidence
demonstrating that most proposals would not actually accomplish their usual
goal of cost savings.?

Once approved, waivers tend to have a life of their own—that is, they
continue indefinitely. Unlike grant programs, which must be reauthorized
and reappropriated, waivers must be renewed—but renewal is expected.
Although renewals must be sought on a regular basis, the renewal process is
expedited; and it is typically only when states decide to cancel the program
that the waiver is ended. Even the Section 1115 waiver for research and
demonstration grants in Medicaid can continue for decades. Arizona’s Med-
icaid program has operated under such a waiver since 1982.

There is one additional impact of waivers as intergovernmental licenses.
Waiving federal requirements to accomplish state goals is a popular notion



Medicaid Waivers 167

for state and local officials and interest groups. Individual legislators may
press the bureaucracy to seek waivers, even though they may have limited
support. Similarly, these advocates often encourage retention of certain
waivers far beyond their apparent usefulness or value.

The Medicaid Home and Community-Based

Care Services Waiver

One popular intergovernmental waiver, the Medicaid home and community-
based care services (HCBS) waiver, provides a good illustration of the inter-
governmental licensure notion and its effect on initial bargaining, near auto-
nomic continuation, and political salience. In 1981, in the same bill that
enacted President Reagan’s unpopular proposal to turn Medicaid into a block
grant, the Omnibus Budget Reconciliation Act added Section 1915(c) to the
Social Security Act authorizing the Health Care Financing Administration
(now the Centers for Medicare and Medicaid Services) to waive Medicaid
requirements to allow states the option of including home and community-
based services in their Medicaid programs.

The waivers were promoted as money savers in the Democrat-controlled
House version of the bill, even though the House language permitted higher
total expenditures under waivers so long as per capita payments were lower
than the payment rates of daily nursing home care. The Republican-
controlled Senate was more skeptical and tried to limit the scope of the
waivers with restrictive language designed to limit total expenditures. Both
sets of language were included in the law, despite their inherent conflict. Fol-
lowing the Senate language, the Reagan bureaucracy limited the initial
waivers to those who might otherwise require nursing home care and to small
numbers of clients whose spending would not raise total outlays. Under Rea-
gan administration rules, the original waiver coverage was limited to those
who, without the waiver, would require the level of care provided in a nurs-
ing home for the elderly or mentally retarded. Initially, states had to docu-
ment that a bed was available in a nursing home or other institutional setting
for each person in the waiver program. The intent of the provision, called the
“cold bed policy,” was to ensure that the services provided were substituting
for, not supplementing, nursing home care.

In 1994 the Clinton administration—at the behest of governors—
removed most limits on the program by directing the bureaucracy to follow
the more generous House language in the law, ignoring the restrictive Senate
language. Bureaucratic reviewers were also reined in, required to accept state
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documentation as valid without much checking. The “cold bed” stipulation
was modified, so that states were no longer required to document specific
substitution, making it more likely that waiver programs would be used to
increase total federal matching dollars, as a broader group of clients was
served than would be likely to actually use nursing homes or intermediate
care facilities and mental retardation facilities.? Later changes were made to
cover targeted groups such as adults and children with AIDS, children with
disabling conditions, adults with physical disabilities, and those with serious
mental illness.3?

A critical feature of waivers is that states can control the number of per-
sons served and limit overall expenditures in a way impossible under the
Medicaid law. States can choose to apply the waiver to a small group of indi-
viduals or may limit the services they wish to provide. They may offer ser-
vices such as transportation, respite care, nursing services, personal services,
chore services, caregiver training, and home modification. Eligibility for
these ambulatory services may also be extended to individuals who would
not be poor enough to meet income and asset standards for institutional care.
Clients must be disabled enough to meet institutional care admission stan-
dards (although few who meet such standards would actually go to a nursing
home in the absence of home care alternatives).

The Increasing Popularity of HCBS Waivers

Interest groups and individual legislators (not to mention governors) under-
stand the idea of waivers and push their usage if it advantages their position.
In Florida, for example, it is common for legislation calling for some change
in the Medicaid program to include a provision that authorizes the state
health administration agency to apply for a waiver to cover the population,
supply the services, or authorize a new delivery mechanism. State officials
note that these occurrences are not tied to the need for a waiver: many times
the desired change in coverage can be attained under existing law or a slight
modification of the state plan. But the legislator who has taken action will be
able to take credit. Moreover, it is an action—waiving of federal law—that
constituents and lobbyists can understand, whether they understand the
process or not.

The aging of the population and a 1999 U.S. Supreme Court decision
requiring states to stop warchousing mentally impaired people have helped
expand the scope of waivers. In the Olmstead v. L.C. case, the U.S. Supreme
Court found that, under Title II of the Americans with Disabilities Act, states
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have a duty to provide care in a community setting when medically appropri-
ate and that isolating people with disabilities in institutions when there is no
medical reason for placement there is unlawfully discriminatory. Availability
of waivered community care services was a crucial concern in the case.!

The growth of the waiver program in terms of the number obtained by
states, the number of recipients, and the dollars spent is impressive. In its first
year, 1982, six states were operating one program each.?? Ten years later,
there were 155 waivers. In 2001 every state was using waivers, and the num-
ber had grown to 231.33 A year later, there were 252 waivers across all states.

Expenditures increased from $2.2 billion in 1992 to $14 billion in
2001.34 The number of persons served increased from fewer than 50,000
throughout much of the 1980s to 236,000 in 1992 and 843,000 in 2001.35
By 2004 the total number of participants in home and community-based
waiver programs had reached 1,015,418, while expenditures that year were
$31.2 million.3® Between the years 1999 and 2004, growth averaged 44 per-
cent annually.” In 2006 there were 280,176 people on waiting lists.?8

The enormous growth of the program is most likely attributable to demo-
graphics as much as politics—specifically, the aging of the population and its
extended life expectancy. During the twentieth century, while U.S. popula-
tion growth for the those under the age of sixty-five increased threefold, the
number of Americans aged sixty-five and older increased by a factor of
eleven.?? Both falling fertility rates and increased longevity are contributing
factors. Americans now live, on average, more than twice as long as they did
when the nation was founded.#? But these aged growth rates pale by compar-
ison with the projections through 2050 as the baby boomers retire.4!

Few Veto Points

The waivers are initially approved for three years by Department of Health
and Human Services staff in Washington. They can easily be renewed for
another five years (eight years for some types of waivers); the renewal is sub-
stantially the domain of the regional offices of the Centers for Medicare and
Medicaid Services. The enabling legislation greatly facilitates the renewal of
the waivers, authorizing the secretary of the department to approve and
extend waivers, unless certain assurances have not been met.

Among those assurances are that states have taken necessary safeguards to
protect the health and welfare of waiver participants and that they have sub-
mitted annual reports on the impact of the waiver and the health and wel-
fare of the recipients. Empirical support for such assurances varies. Congress



170 Carol S. Weissert and William G. Weissert

typically is not involved in Section 1915(c) waivers except to encourage their
adoption for home jurisdictions.

Intergovernmental Bargaining

In Section 1915(c) waivers the bargaining takes place between state bureau-
crats and officials in Department of Health and Human Services regional
offices. Washington staff often get involved as well. The interactions are both
formal and informal and are generally collegial. Both sides can learn from the
exchange—and neither fully trumps the other. Federal and state bureaucrats
negotiate over specific program provisions and build into the programs fail-
safe mechanisms that would be difficult to negotiate in a partisan legislative
context and might be unwise to write into statute. The Centers for Medicare
and Medicaid Services routinely sets caps on how many clients can be served
annually, sometimes even monthly, during a period of waiver approval.

Here is an opportunity not only for federal bureaucrats to participate in
the states’ laboratories of democracy but also for negotiators on both sides of
the table to use mild political threats to enhance the likelihood of reaching
compromise. That is, Centers for Medicare and Medicaid Services staffers
can threaten to turn the matter over to higher authorities in the federal gov-
ernment, while states can hint that their political leadership is prepared to go
over the federal agency’s head to its congressional delegation and the White
House. The result has been a give-and-take in waiver negotiation that typi-
cally satisfies both sides.

Near-Assured Existence

Like all waivers, home and community-based care services waivers tend to
persist over time. Their persistence derives, in part, from the lack of oversight
by Health and Human Services over the waivers, especially concerning qual-
ity assurance.4? If it feels the state has not ensured the health and safety of
beneficiaries, the Centers for Medicare and Medicaid Services can either ter-
minate the waiver or bar the state from enrolling any new waiver beneficiar-
ies unless corrective actions are taken. In fact, the agency provides little over-
sight and tends to extend waivers. As the General Accounting Office (now
the Government Accountability Office) has noted, as of June 2002 about
one-fifth of the waivers that had been in place for three years or more had
either never been reviewed or were renewed without review.43
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The Deficit Reduction Act of 2005 signed by President George W. Bush
on February 8, 2006, made major changes in Medicaid and the home and
community-based care waiver. The law contains six chapters and thirty-nine
sections devoted to Medicaid. It allows states to offer home and community-
based care and self-directed personal care services without a waiver and to
include these as optional services in state plans. However, unlike other
optional services, the home and community-based services can be provided
only to a predetermined number of recipients. This provision essentially caps
the program and ensures states more fiscal control than if the services were
guaranteed to all those eligible. States can now also tighten the standard for
admission to institutions and refine eligibility for home and community-
based waiver services without a waiver.

Conclusion

Waivers have become an integral part of our intergovernmental system. They
are familiar tools for solving policy problems, enjoying broad support in the
White House, federal agencies, and the states. Yet they have been largely
ignored by the academic literature on fiscal federalism and policy tools—per-
haps because waivers do not fit into definitional parameters. Waivers may be
viewed as an intergovernmental licensing arrangement that imposes some
constraints on the states but tends to increase the popularity of the waiver,
ensure its continuation, enjoy few veto points, and provide a politically
salient option for politicians and interest groups. At its core is bargaining—
not coercion or even cooperation—an area sorely understudied as well.

We have developed the notion of waivers as intergovernmental licenses
and applied the implications of such a design to one case: Medicaid home
and community-based care services waivers. The case makes clear the impor-
tance of the waiver as an intergovernmental mechanism—a program license
that suspends laws and removes federal strictures on states. Viewing waivers
through this lens helps highlight their persistence and importance in our
modern intergovernmental system. We have not explicitly fit the notion of
intergovernmental licenses to the broader Section 1115 waiver but believe
that many of the elements in the licensure notion apply there as well.

Given the recent popularity of waivers in other areas, it might be appro-
priate to compare the experiences with home and community-based care and
AFDC—another area in which federal law built on state waiver experimenta-
tion. In doing so, some caveats emerge. In AFDC, subsequent federal action
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limited state options rather than continuing or expanding them. This might
serve as a caution for states in implementing the new Deficit Reduction Act:
what is provided at one point can be taken away at another. Certainly, this is
more likely in congressional follow-up to this legislation. However, unlike
Temporary Assistance for Needy Families, which replaced AFDC, the Deficit
Reduction Act did not establish a block grant that needs to be reauthorized.
Rather, the act retains considerable authority in the executive branch as well
as spelling out state choices as choices, not mandates. Perhaps, then, here is a
different model, one that builds on the strengths of waivers and delegation to
both the federal bureaucracy and the states. If prior experience is our guide,
Congress will revert to its subsidiary role, leaving to executive federalism the
maximization of incremental behavior in a federal system, using waivers—
however classified in the literature—as an intergovernmental license.
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ReGcioNnaLisM AND GLOBAL
CrLiMATE CHANGE PoLicy

Revisiting Multistate Collaboration as an
Intergovernmental Management Tool

BARRY G. RABE

Rzgional strategies have periodically been embraced as a method of inter-
overnmental management in the United States and other federal sys-
tems, a halfway house of sorts between concentrating authority at federal and
state levels. As early as the 1920s, Felix Frankfurter and James Landis envi-
sioned a burgeoning set of regional institutions to address problems that were
demonstrably multistate in nature. “Our regions are realities,” they declared.!
Analysts from other fields joined the regionalism chorus in subsequent peri-
ods, perhaps most notably sociologists in the 1930s and economists and plan-
ners in the 1960s.2 More recently, the regional option continues to resurface,
characterized in some quarters as “federalism at its maximum potential.”
The allure of regionalism is considerable, allowing multiple states to join
forces to address common problems and seize joint opportunities. This
allows for a scale beyond individual state boundaries, but one that can be tai-
lored to regional realities rather than imposed across all states by a federal
government. At the same time, the bulk of writing on regionalism presumes
an active and constructive federal role, with regional governance seen as an

I am very grateful to Tim Conlan, Judi Greenwald, Kirsten Engel, Paul Posner, Stacy VanDeveer,
and anonymous reviewers for helpful comments on this chapter.
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outgrowth of cooperative federalism. In practice, regionalism has taken
numerous forms, including more than 150 congressionally sanctioned inter-
state compacts that remain operational between two or more states.* But far
more regional arrangements are of an ad hoc, almost improvisational nature.
These are so diverse and numerous as to defy any reliable census, ranging
from regional purchasing pools for prescription drugs to reciprocal agree-
ments on emergency assistance and homeland security protection.

Perhaps no area of public policy has been such a target for regional strate-
gies as environmental and natural resource protection. More than half of
existing interstate compacts involve some form of cross-border environmental
concern, and innumerable agreements have been struck between multiple
states on environmental issues ranging from waste management to deterrence
of exotic species. The continuing attraction of regional approaches is particu-
larly understandable given the frequently poor fit between existing state juris-
dictional boundaries and environmental problems, reflected in the penchant
for cross-border spillovers. A growing body of scholarly work examines the
prospects for so-called bioregionalism, which tailors organizational bound-
aries to ecosystem realities.’ In turn, important contributions in “common
pool resources” and subnational environmental governance suggest many
models whereby units within a federal entity might devise effective policy
strategies that fall somewhere between the familiar divide of state and nation.®

The exploration of regionalism in environmental policy has only acceler-
ated in recent years. This reflects a simultaneous expansion of policymaking
capacity in many states and an extended period in which the federal govern-
ment has experienced considerable difficulty in reaching consensus on new
initiatives or in revising much earlier legislation.” New regional activity has
been evident on a number of policy fronts, from water quality management
to common pursuit of new pollution reduction technologies. As the political
scientist Ann Bowman has noted, “It is only a short leap, then, to begin to
think of interstate accords as potential alternatives to federal legislation.”®

The evolving role of regional institutions in environmental governance is
well illustrated by greenhouse gas reduction efforts in response to the chal-
lenge of global climate change—perhaps the most robust example of state
and, increasingly, regional policy leadership. Three distinct forms of climate
policy development have arisen whereby individual state strategies have
expanded into very different forms of multistate or regional engagement. All
of these cases have emerged amid extended federal government inactivity and
the possibility of eventual federal opposition that could take legal or adminis-
trative form. The case that has the most formal and complex framework for
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regional collaboration, the so-called Regional Greenhouse Gas Initiative
(RGGI), is finalizing a carbon cap-and-trade program for ten states and may
expand its geographic scope in coming years. The analysis that follows
demonstrates the continuing promise of regional strategies but also under-
scores their political and legal fragility in the absence of a common mission
with the federal government.

Global Climate Change as a State and Regional Issue

In many respects, an issue such as global climate change would appear tailor-
made for domination by national governments working collectively through
international agreements. This was clearly the intent behind the 1997 Kyoto
Protocol, crafted through protracted negotiation among nations. The odyssey
of Kyoto ratification, particularly U.S. withdrawal in the face of approval by
most other developed nations, is a familiar tale. What is far less understood
are the domestic politics of climate policy, namely, the highly variable abilicy
of national governments, and in many instances subnational governments, to
find ways to translate Kyoto pledges into real policy and emission reduction.
That Kyoto ratification may not necessarily be a good predictor of actual cli-
mate policy development or emissions stabilization is perhaps the biggest sur-
prise in climate policy formation to date. Among federal or federated systems
of government, one finds highly uneven levels of policy development and
emissions stabilization among states, provinces, and regions, whether the
protocol was ratified, as in the European Union and Canada, or rejected, as
in the United States.?

In the United States, the Senate never seriously entertained the possibility
of ratification before the Bush administration formally disengaged in 2001.
Coupled with extended congressional inaction on various legislative proposals
relevant to greenhouse gas reduction, states received a clear indicator that the
field of policy development had essentially devolved to them—if they chose
to engage, either working individually or in partnership with other states.!?
One decade after Kyoto, well over one-half of the American states have
designed at least one policy that promises significant reduction in greenhouse
gas emissions, and more than one-third have established a cluster of integra-
tive policies. States have pursued these policies for multiple reasons, often per-
ceiving a simultaneous boost to economic development alongside environ-
mental benefits such as reduced conventional air pollutants and greenhouse
gas releases.!! Consequently, the United States has continued to develop its
own version of climate policy from the bottom up, raising the question of
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whether individual state policies ultimately converge and assume regional
characteristics. Thus far, at least three types of regional initiatives on climate
policy have emerged, including the Regional Greenhouse Gas Initiative.

De Facto Regionalism

Political scientists have long discerned patterns of regional clustering as poli-
cies diffuse across the American states.!? This naturally produces questions
over whether neighboring states with similar policies work independently or
collaboratively with one another. Such a dynamic is evident among so-called
renewable portfolio standards (RPSs), whereby states mandate that all elec-
tricity providers within a given jurisdiction steadily increase the amount of
renewable energy. The number of state RPSs has grown consistently, jumping
from fourteen in mid-2004 to twenty-five in early 2008, including a number
of states with large populations and energy demand. Collectively, implemen-
tation of these programs will increase the share of the nation’s energy that is
provided by renewable sources from less than 2 percent in 2002 to more than
7 percent in 2020. This estimate excludes large hydroelectric sources,
assumes continued growth in national electricity demand, and does not
account for the interactive effect of other state renewable-energy programs or
any future state policy adoption. Consequently, these policies could make a
modest dent in national greenhouse gas emissions, although no common
metric has been established to estimate the likely impact.

Although all twenty-five RPSs have been created through distinct
intrastate political processes, issues of regional coordination and management
are increasingly evident. These state policies can be trichotomized into dis-
tinct regions, whereby multiple state neighbors have enacted comparable
policies. In the Southwest, a de facto regional RPS includes six states that
stretch from California through Texas. In the Northeast, a regional RPS zone
extends north through Maine, west through Pennsylvania, and south
through Maryland. A similar clustering exists within the westernmost states
of the Midwest. Electricity routinely moves across state boundaries, creating
both interstate interdependence for energy and extreme difficulty in hermeti-
cally sealing state borders to capture any economic development benefits
from cultivation of new renewable energy. This diffusion of policy in the
absence of any federal support increasingly raises questions of regional gover-
nance of renewable electricity.

States with RPSs have increasingly come to confront the creation of mech-
anisms that allow for interstate cooperation. Virtually all have created some
form of tradable renewable energy credits, which allow renewable electricity
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generated in one state to qualify for another state’s RPS if used in the receiv-
ing state. In Massachusetts, for example, relatively slow development of
within-state renewable sources has led to active use of tradable renewable
energy credits from elsewhere in New England to meet its policy require-
ments. Some states have attempted to move toward uniform credit defini-
tion, oversight, and trading rules, including an eleven-state effort launched
by the Western Governors  Association known as the Western Renewable
Energy Generation Information System.

Development of such an open system has not been easy, however, as mul-
tiple states must negotiate collaborative arrangements after completing the
design of their respective programs. There is considerable interstate variation
between programs, ranging from the definition of renewable energy sources
to the question of specialized provisions for preferred renewable sources.!3
These variations are compounded by state eagerness to maximize the likeli-
hood that any new jobs or economic development stemming from RPS
implementation occur within their state boundaries, complicating the devel-
opment of regional governance. In turn, states continually modify earlier
policies, and new states periodically enter the RPS fold, making any effort at
regional collaboration a continually moving target. Adding to the complexity
is growing congressional interest in developing a federal version of an RPS,
with most legislative proposals devoting scant attention to the relationship
between existing state programs and any new federal initiative.

Bicoastal Regionalism

A common theme in the state diffusion literature has been the tendency over
many decades for policy innovation to begin in states along the East and West
Coasts and then gradually migrate toward the central states. This pattern is
not necessarily replicated in other areas of climate policy but is strikingly evi-
dent in the effort to legislate reduction of carbon dioxide emissions from
vehicles. In this case, California has once again used the unique powers
afforded to it under the Clean Air Act to attempt to set emission standards
that are more rigorous than those of the federal government, based upon an
exemption approved by Congress in the 1970s. This authority is contingent
on approval of a waiver from the U.S. Environmental Protection Agency
(EPA), although dozens of these have been granted in recent decades.'*
Enacted in 2002, the legislation calls upon the California Air Resources
Board to establish vehicular emission limits that take effect in the 2009 model
year. If fully implemented, the new standards are expected to reduce carbon
emissions from vehicles sold in California by 18 percent by 2020 and by 27
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percent by 2030 relative to emissions projected in the absence of the regula-
tions.!> This remains a central component of a more far-reaching climate pol-
icy enacted in Sacramento in 2006, the Global Warming Solutions Act.

Only California has the authority to take such steps, but the possibilities
of a regional effect stem from the fact that all remaining states may opt for
cither the California or the federal standard if EPA grants the waiver. Histori-
cally, the remaining West Coast states of Oregon and Washington and many
states of the Northeast have formally emulated California’s policies, often
resulting in noncontiguous clusters of states that maintain higher regulatory
standards than the remainder of the nation. There is also precedent for the
bicoastal region to then prompt federal embrace of what was initated in Cal-
ifornia, reflecting pressure from vehicle manufacturers who want to avoid
contending with two distinct sets of standards within a national context.

History has thus far repeated itself in this latest case, with a set of sixteen
states, many of which are lodged along the ocean coasts, having formally
adopted the California standard. Both vehicle manufacturers and the Bush
administration have registered opposition to this legislation, arguing that it is
in essence a fuel economy provision and thereby the exclusive jurisdiction of
the federal government. Litigation has ensued, and in 2007 the U.S.
Supreme Court concluded by a 5-4 vote that EPA needed to revisit its refusal
to classify carbon dioxide as an air pollutant under the 1990 Clean Air Act
Amendments. Twelve states and several municipalities joined forces in bring-
ing this suit, which has served to put considerable pressure on EPA to grant
the California waiver request. The agency denied that request in December
2007, prompting a near-immediate return to the courts by California and
allied states. This experience reinforces the pattern whereby formal agree-
ments can produce a region that includes noncontiguous states. Other prece-
dents for this exist, such as the compacts for low-level radioactive waste man-
agement, whereby states from different parts of the continental United States
have attempted to join forces to share responsibility for their own waste.

Ironically, greenhouse gases may present a particularly strong opportunity
for this unique brand of regionalism. Unlike conventional air pollutants,
which follow particular deposition patterns and raise enormous cross-border
tensions, any reduction of greenhouse gases from any source affords a global
benefit. As a result, as the legal scholar Kirsten Engel has noted, “States are
thus not limited to their geographic neighbors when searching for climate
partners and can enter alliances based upon economic or social advantages and
compatibilities.”!® Indeed, states may not be confined to alliances with sub-
national units within American boundaries, further stretching the potential
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geographical boundaries of regionalism. This is most evident in a series of
evolving partnerships between clusters of American states and neighboring
Canadian provinces on climate policy.!” On the East Coast, the New Eng-
land governors and eastern Canadian premiers have agreed to common but
nonbinding greenhouse gas reduction targets for the region and for their
individual jurisdictions, building on their long-standing history of collabora-
tion on environmental protection, economic development, and energy mat-
ters. Somewhat similar relationships are emerging between the central plains
states and Manitoba through an initiative called Powering the Plains and also
among West Coast states and British Columbia. As with some forms of inter-
state collaboration, subnational policy engagement involving states and non-
U.S. governments raises numerous questions, and yet there is abundant
precedent for formal and semiformal entities that further expand the realm of
what is possible under the umbrella of regionalism.!8

Cap-and-Trade Regionalism

The idea of developing a system of carbon emissions trading as the primary
vehicle for securing Kyoto compliance was generated in the United States
and pushed aggressively by American negotiators on their reluctant counter-
parts. This proposal was based on earlier American experience in transition-
ing from traditional command-and-control regulation toward more flexible
systems that were used effectively to phase out the use of lead in gasoline and
reduce sulfur dioxide emissions from coal-burning power plants. In the run-
up to Kyoto, the United States consistently argued that this method could
deliver cost-effective reductions in greenhouse gases. Despite resistance from
the European Union and some other Kyoto signatories, the American case
prevailed, and the launch of Kyoto led to the exploration of a global mecha-
nism for imposing a carbon emissions cap that would allow for substantial
trading among various emission sources to reach reduction targets with maxi-
mal flexibility and efficiency.

Ironically, this very concept is now embraced enthusiastically in the Euro-
pean Union but resisted thus far in Washington. In January 2005, the original
fifteen members of the EU launched their emissions-trading scheme (ETS).
Heavily based on the American model for sulfur dioxide, the ETS is designed
as a primary policy tool to enable Europe to reach its Kyoto target of reduc-
ing greenhouse gas emissions 8 percent below 1990 levels by the end of the
current decade. The ETS has experienced a series of implementation prob-
lems, stemming from flawed understanding of actual emissions and excessive
allocation of permits to EU member states. This has led to allegations of
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“windfall profits” for many European utilities and minimal evidence of
demonstrable emission reductions thus far. Nonetheless, this system is being
expanded to cover the newer members of the EU and will most likely be
extended from its original coverage of large utilities and industries to other
sectors such as aircraft emissions. Senators John McCain (R-Ariz.) and
Joseph Lieberman (I-Conn.) have repeatedly introduced different versions of
a cap-and-trade proposal in Congress, but these have never come close to
passage. The 110th Congtress has featured a flurry of new carbon cap-and-
trade proposals, but all face an uncertain reception in both chambers as well
as in the executive branch.

Federal inaction, however, is not the end of the American story for carbon
emissions trading. Massachusetts established its version of a carbon cap-and-
trade program for within-state utilities in 2001, and New Hampshire fol-
lowed with its own legislation a year later. These eatly steps prompted a num-
ber of other states to consider the viability of enacting their own version of
such a program, using their powers for regulating air emissions and govern-
ing the environmental performance of electricity-generating utilities. One of
the most thorough review processes occurred in New York, in conjunction
with a comprehensive analysis of various policy options for reducing green-
house gases in the state. This review prompted New York governor George
Pataki in 2003 to formally invite his six counterparts from New England as
well as the governors of four other states to begin exploration of the viability
of a northeastern regional strategy.

By 2006, after protracted interstate negotiations, eight states had agreed to
establish and participate in the Regional Greenhouse Gas Initiative, and two
more entered the fold in early 2007. At least two other states and the District
of Columbia continue to monitor the process and will most likely consider
membership in coming years. There is also ongoing discussion about linking
the RGGI with somewhat similar initiatives emanating from Sacramento and
neighboring western capitals and preliminary exploration of possible collabo-
ration with states in the Great Lakes basin. The RGGI establishes a cap-and-
trade system for carbon dioxide emissions on all power plants that generate
more than half of their electricity from burning fossil fuels and produce
more than twenty-five megawatts a year. The formal cap will go into opera-
tion in 2009, set at a level of 121.3 million short tons of carbon dioxide,
which is “approximately equivalent to 1990 emissions.”!? That level will be
maintained through 2014, when the emissions cap decreases by 2.5 percent
a year, designed to reach a 2018 level that is 10 percent below 1990 emis-
sions. Very much a work in progress, the RGGI offers numerous insights
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into the viability of regional governance and distinct challenges that emerge.
Consequently, subsequent analysis focuses primarily on the RGGI experi-
ment, although making periodic reference to the other forms of regionalism
noted above.

Making Regionalism Work

The Regional Greenhouse Gas Initiative may rank among the most complex
and ambitious regional undertakings in U.S. history, in environmental pol-
icy or in any other sphere. Its proponents make no small claims for its poten-
tial impact; the December 2005 memorandum of understanding that serves
as RGGI’s founding document declares that “the Signatory States wish to
establish themselves and their industries as world leaders in the creation,
development, and deployment of carbon emission control technologies,
renewable energy supplies, and energy-efficient technologies, demand-side
management practices, and increase the share of energy used within the Sig-
natory States that is derived from secure and reliable sources of Energy.”?’
Indeed, central figures within this regional process have laid claim to
national, continental, and even international leadership in establishing the
RGGI as a viable model for carbon emissions trading that could warrant
emulation nationally or abroad.

Meeting such lofty objectives will not be easy. But the RGGI does retain a
substantial base of political support and a number of design elements that
give it considerable promise as a regional entity. Thus far, this has enabled
most of the original RGGI coalition of states to sustain prolonged negotia-
tions over many complex and contentious provisions involved in setting up a
regionally based program to cap-and-trade carbon dioxide emissions. This
resulted in the 2005 memorandum of understanding that set forth the basic
operating framework and was signed immediately by the governors of Con-
necticut, Delaware, Maine, New Hampshire, New Jersey, New York, and
Vermont. Maryland formally joined this group in April 2006, followed by
Massachusetts and Rhode Island in the early months of 2007. This led to
construction of a model rule, a detailed blueprint of all RGGI operations,
which was released in draft form in early 2006 and continues to undergo
extensive stakeholder review. Once a model rule is endorsed by participating
states, each individual state will then formalize its role either through legisla-
tion, executive order, or administrative interpretation. Other states can for-
mally enter the process at any point, including those that are officially desig-
nated as nonsignatory states. Several key elements have served both to
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facilitate the complex effort to assemble a regional cap-and-trade program
and to sustain political support and momentum for a structure that relies
exclusively on multistate collaboration in the absence of authorization from
either the federal government or a central regional authority.

Path Dependence
The construction of the RGGI has been eased greatly by the substantial

experience among participating states with previous forms of emissions trad-
ing. All states were involved in the national trading programs for lead in
gasoline and sulfur dioxide. But the RGGI states also gained unique experi-
ence in operating the first regional cap-and-trade system for emissions of air
pollutants, when the federal government delegated responsibility for reduc-
ing nitrogen oxide emissions to the northeastern states in the 1990s. Work-
ing under the auspices of the Ozone Transport Commission, nine partici-
pating states ultimately pursued a path with some similarities to the RGGI.
This included a series of interstate agreements that outlined a regionally
based emissions-trading system and resulted in significant emissions reduc-
tions with high compliance levels and no discernible signs of adverse eco-
nomic impact.

This experience was embedded in long-standing collaboration on environ-
mental and related matters among a set of states that the political scientist
Daniel Elazar once described as a “sectional confederation.”?! This historic
tendency to work on a regional basis was further reflected in institutional
development that established a policy network that made the Northeast an
ideal place to experiment with a multistate cap-and-trade program for nitro-
gen oxides. This network includes NESCAUM, the Northeast States for
Coordinated Air Use Management, an unusually strong regional entity estab-
lished in 1967 to develop common air quality strategies for eight states
within the region (beginning with six but expanding to include New York in
1970 and New Jersey in 1979). The organization is empowered to address
“the entire spectrum of air quality issues,” ranging from conventional emis-
sions from fixed and mobile sources to greenhouse gas emissions.?? It main-
tains a thirty-member professional staff that advises states individually and
collectively on air quality science and policy concerns.

Alongside this regional expertise, each state within the RGGI orbit had
already demonstrated its own significant interest in greenhouse gas reduction
and assembled professional staff in both environmental protection and
energy agencies to pursue various policy initiatives. All RGGI states also have
RPS policies and so possess in-house expertise on renewable energy issues
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and related environmental impacts. Like Noah’s ark, interstate negotiations
leading to the RGGI extended invitations to a lead official from each envi-
ronmental and energy entity involved. These officials frame policy recom-
mendations and report directly to their respective agency heads, who meet
periodically to take key decisions and, where appropriate, seek support from
their governors. Every state in the region, regardless of scope, had at least
some staff with expertise on all relevant issues. “All of the staff involved in
this process were very familiar with [nitrogen oxide] and the acid rain budget
and many had worked together before,” noted one senior state staffer in a
June 2006 interview. “These are all pretty sharp people and they are fun to
work with. It means we have a nice atmosphere to be collaborative and every-
one believes in what they are doing.”?3

The RGGI case expands on a pattern discerned in numerous other states
that have made some initial foray into climate policy. In most instances, a
network of intrastate policy professionals, most of whom are embedded in
state environmental protection agencies, has proved influential in early stages
of policy development and coalition building. As a result, many state climate
policies have been designed to maximize political support that crosses parti-
san divides.?* This is clearly reflected in many state RPS experiences but was
also a significant factor in the progress of the RGGI. Virtually every state
entered into this process with an experienced set of policy entrepreneurs on
climate change on staff, all of whom knew climate science and policy options
and most of whom had actually played some role in state climate policy
development. Given the clustering of so many experienced policy profession-
als within a region that had a history of cooperative collective action, a
regional greenhouse gas cap-and-trade program was in many respects a natu-
ral extension.

Maximizing Flexibility

The absence of any federal marching orders concerning the design of the car-
bon emissions—trading system and the broad language in much of the mem-
orandum of understanding left substantial room for state officials to weigh
the pursuit of the intellectually optimal trading system against political reali-
ties and ways in which various provisions might be modified to sustain
broad political support. Indeed, the various subcommittees of the RGGI
staff working group have continually tinkered with key design features. They
have attempted to remain consistent with the overall goal of the RGGI but
take advantage of the latitude they had to try to keep every state—and par-
ticipating state agency—on board. Contrary to much of the literature on
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emissions trading, which is dominated by economic analyses that have
largely ignored political factors and imply that market-based emissions-
trading systems largely implement themselves, the RGGI experience demon-
strates the necessity of deft political maneuvering to sustain multistate and
stakeholder coalitions. Bars of soap have been jokingly awarded to state offi-
cials who have insisted on “pure” decisions rather than temper them to
reflect political pressures.

Even a provision as seemingly straightforward as allocating the annual car-
bon dioxide emission budgets among states, which would establish a baseline
for the subsequent cap and reductions, served as a mechanism for political
bargaining. Under a pure distribution system, a budget would be allocated in
strict accord with actual carbon emissions in the baseline year. However, the
final allocations approved in the memorandum of understanding give some-
what more generous treatment to states with the lowest overall emissions,
such as Delaware, Maine, New Hampshire, and Vermont. Under the official
formula, these states will actually be able to increase their carbon dioxide
emissions somewhat from baseline levels during the first phase of operation.
In contrast, the states with the largest overall emissions generally accepted
initial allocations somewhat below baseline levels. This emerged as a political
compromise, whereby larger states agreed to assume a somewhat dispropor-
tionate share of the overall responsibility for emissions reduction, keeping
smaller states with fewer sources and potentially less latitude in securing
reductions on board.

Developers of the RGGI also attempted to navigate among a range of
diverse stakeholders, each of whom potentially stood to lose or gain finan-
cially depending upon the definition of the cap-and-trade arrangements.
This resulted in a dizzying set of provisions known as early reduction credits,
triggers, safety valves, and offsets, each of which was designed to maintain
flexibility in cap-and-trade implementation and sustain support from various
constituents. In the case of early reduction credits, carbon dioxide generators
who would be covered under the RGGI cap were adamant that they receive
flexible terms for any early action between the signing of the memorandum
of understanding in 2005 and the launch of the cap in 2009. This would
entail formal recognition of early reduction actions, leading to allowances
that would be issued in addition to the state budget. The issuance of early
credits has long been contentious in the phase-in of new regulatory pro-
grams, including those that have an emissions-trading provision, but this
willingness to add flexibility boosted support among states and firms with
plans for pre-2009 reductions.
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Triggers and safety valves are parts of a complex set of formulas whereby
any future increases above anticipated costs for emission allowances allow
greater flexibility in compliance. This added flexibility might entail formal
extension of deadlines for compliance or more liberal use of offsets to com-
pensate for emission levels that remain within allowed levels. The list of
activities eligible for consideration as an offset includes methane capture
from landfill gas, afforestation strategies to sequester carbon, and end-use
energy efficiency, among others. Offsets generated within the RGGI zone of
states are to be approved on a ton-for-ton basis, whereas those generated out-
side the region “shall be awarded one allowance for every two CO2 equiva-
lent tons of certified reduction.”?> Generators can use offsets to cover up to
3.3 percent of their reported emissions for any compliance period. “This
number had nothing to do with climate science or economics,” explained a
senior state official. “One group wanted a high number, another wanted no
number. This basically split the difference.”

All of these provisions further complicate the trading process. For exam-
ple, safety valves set an initial threshold equivalent to $7 a ton, set in 2005
dollars and adjusted for inflation. In the event that prices exceed the thresh-
old, the RGGI allows for both expanded use of offsets and more favorable
terms for those that are generated outside the region. In turn, the safety valve
mechanism also allows for expansion of the geographic area for eligible off-
sets to include projects located outside the United States. Every dimension of
this process is contentious, guided by a blend of science and policy analysis
but tempered by political calculations. Utilities generally favor maximal flexi-
bility in all areas, whereas many environmental groups fundamentally
opposed the entire idea of offsets as antithetical to the mission of a cap-and-
trade program. Policy development evolves within a multistate staff working
group, with subcommittees assigned to each particular category. Once some
degree of internal consensus is reached, public hearings are held that allow
for input from any interested stakeholder within or outside the region. At
that point, the staff working group revisits the issue and makes further modi-
fications, with the intent of assembling a package in the final model rule that
can sustain regional support and win formal endorsement within each partic-
ipating state.

Navigating each of these provisions is not unique to this particular
emissions-trading system but presents a particular challenge and opportunity
for state staff working in a regional context. Individual staff must contemplate
what is best for overall greenhouse gas reduction in the region, weighed against
the interests of their particular state’s pressures from various stakeholders. Thus
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far, the staff-driven policy process has successfully struck a nuanced set of
agreements that have sustained a fairly broad and diverse coalition of sup-
port, using negotiations over each provision as a bargaining chip to sustain a
large body of constituents. This political skill clearly draws on many years of
prior experience for most of these state policy professionals, both in the
design of previous emissions-trading programs and regulatory programs
intended to operate on a regional basis.

The Case for Economic Development

All of the provisions designed to maximize compliance flexibility have been
blended with an overarching argument that the RGGI represents a classic
instance in which environmental protection can advance in harmony with
economic development. Proponents of the RGGI routinely highlight pro-
jected environmental benefits, including greenhouse gas reduction as well as
anticipated reduction of conventional air emissions as the various stages of
the cap are implemented. But they are equally adept at making the economic
case, indicating that it is in the economic self-interest of individual states and
the RGGI region writ large to pursue this initiative. “We are looking at cli-
mate change not only as an environmental obligation but an economic
opportunity for the state,” said a senior adviser in 2006.

The staff of the RGGI and commissioned consultants from various think
tanks and universities have invested heavily in developing and publicizing
economic impact scenarios, all of which point to minimal or nonexistent pro-
jected increases in regional electricity costs as various stages of the program
are implemented. Under one moderate and well-publicized scenario, full
implementation of the RGGI would produce average retail rate price
increases for all rate classes of well under 1 percent through 2015. This would
result in a weighted average household increase by 2015 of $3-16 annually
for each household. Some analysts suggest that these increases may, in fact, be
exaggerated. For example, RGGI-sponsored analysis has concluded that
improvements over time in end-use energy efficiency, attributable to both the
cap-and-trade program and a set of other state energy policies, may produce
average household savings that exceed the price impact of the RGGI itself.

At the same time that analyses have played down likely implementation
costs, other RGGI-supported studies have emphasized anticipated economic
benefits from the RGGI that could be derived over the longer haul. These
note that the states that make up the RGGI already hold “a particularly
strong position in research and innovation related to energy and the environ-
ment,” measured in related venture capital investments, patents, and federal
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research funding.?® As a result, the region could indeed be positioned for fur-
ther advancement in regional as well as national and international markets,
through pursuit of the RGGI and the attendant impact on seeking carbon
emission reductions. Current leadership is evident across a range of technolo-
gies that might, at least in theory, be further stimulated through a first-mover
advantage linked to pursuit of the regional cap-and-trade program. Accord-
ing to the political scientist David Levy, “There are, in fact, strong grounds
for projecting that the proposed greenhouse gas—trading system could sub-
stantially enhance the competitiveness” of the region in a number of eco-
nomic sectors.?” Individual states within the RGGI have undertaken similar
kinds of economic development impact analyses, both in weighing participa-
tion in the regional agreement and in exploring supplemental climate policy
initiatives.?® These analyses have served to mitigate concerns about projected
costs from unilateral development of a cap-and-trade zone for only one por-
tion of North America, instead allowing proponents to contend that the
RGGI is a tool for economic development as well as electricity reliability and
environmental protection.

The Challenge of Sustaining Regional Collaboration

The evolution of the RGGI from George Pataki’s 2003 letter of invitation to
his gubernatorial colleagues into something approximating a full-blown
regional system for cap-and-trade regulation of carbon emissions a half
decade later underscores the political feasibility of large-scale development of
regional policy. In many respects, it goes well beyond the other forms of cli-
mate policy regionalism discussed above, in terms of institutional complexity,
cross-state network development, and collective scope of intent. Indeed, the
RGGI appears well on its way to joining the European Union’s emissions-
trading scheme as the world’s second multijurisdictional entity to oversee
implementation of a sophisticated emissions-trading program to achieve
reduction of greenhouse gas emissions.

At the same time, the RGGI remains a work in progress rather than a fin-
ished product. Interstate negotiations have continued over several years, with
numerous issues remaining to be resolved before any regional agreement can
be individually approved through appropriate political channels in each state.
Before arriving at that final stage, however, a number of fault lines emerged.
These do not necessarily undermine the long-term viability of the RGGI. But
collectively they serve to underscore the political fragility of a regional venture
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that is so complex and operates exclusively through sustained multistate
cooperation rather than any central coordinating mechanism provided by the
federal government or any other external source. Some of the most signifi-
cant challenges to sustaining the RGGI over its planned period of operation
are outlined below.

The Secession Threat

Many federal systems, including Canada, continue to cope with the chal-
lenge of maintaining participation of all system members amid periodic
threats to leave the union.?” This has long since seemed resolved in U.S. fed-
eralism but reemerges frequently on issues of regional governance. In the case
of the RGGI, participation by each state is purely voluntary, even after the
point at which governors have signed formal agreements that commit them
to long-term participation. The RGGI bylaws include provision for “with-
drawal of a signatory state,” which merely entails a thirty-day written intent
to abandon the regional entity. In such circumstances, “the remaining Signa-
tory States would execute measures to appropriately adjust allowance usage to
account for the corresponding subtraction of units from the Program.”°

None of the original signatories has given any indication of taking such a
step, including New Jersey, despite a gubernatorial transition shortly after the
memorandum of understanding was approved. However, the RGGI has
already confronted decisions by two states that participated actively through-
out the policy development process and then decided at the point of approval
to reject the agreement, at least at that juncture. Both Massachusetts and
Rhode Island remained nonsignatory states for extended periods, during
which they generally continued to send representatives to RGGI meetings
and held out the possibility of rejoining at some future point. But their deci-
sions complicated the ongoing deliberations, reducing the overall scope of
the region by approximately one-fifth (measured in terms of projected car-
bon emissions removed from the zone), necessitating recalculation of gover-
nance duties, and adding some degree of uncertainty to the viability of the
regional pact.

The Massachusetts decision was particularly surprising given its earlier
development of its own state-based cap-and-trade program and very active
and enthusiastic support for the RGGI throughout its formative stages. The
commonwealth was widely perceived as second only to New York in terms of
its support and level of engagement in all aspects of RGGI development. Gov-
ernor Mitt Romney and commonwealth development secretary Douglas Foy
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repeatedly cited the RGGI as one of many Massachusetts climate protection
provisions that made it a national leader on the issue.3! Moreover, Romney
and Foy designated a senior staff person, Sonia Hamel, as the state’s point
person on the initiative. Hamel forged a strong partnership with her New
York counterpart, Franz Litz, and was widely seen as a driving force in all
areas of the initative. “Sonia and Franz literally went everywhere, like a pair
of Energizer bunnies, on behalf of RGGI,” noted a senior official from
another state. “They had a common passion for this issue, above and beyond
their governors on this issue, and, in many ways, Sonia was the spiritual
leader of RGGI.”

But Hamel and Foy endorsed positions that Romney initially seemed to
support but ultimately rejected. In particular, Romney insisted upon a firm
price cap on electricity rates, whereby additional allocations would be made
available if these caps were exceeded. By this point, Hamel and Foy had
already agreed to exclude such a cap but instead insert various triggers and
safety valves. Romney then decided to pull the plug, and Rhode Island,
which closely adhered to the Massachusetts position throughout the delibera-
tions, took a similar step.>?> The Massachusetts legislature subsequently con-
sidered enactment of a state agreement on the RGGI, and Romney intro-
duced an expanded version of the state-based cap-and-trade system that did
feature a firm price cap. But neither made much progress leading up to the
November 2006 elections. Many observers contend that Romney’s actions
were designed to bolster his 2008 presidential prospects by showing concern
for climate change but assuming a more fiscally responsible position than his
potential rival, Pataki.

Both Massachusetts and Rhode Island returned to the RGGI fold in Feb-
ruary 2007, as Deval Patrick shifted gears upon replacing Romney as gover-
nor in January, followed shortly thereafter by Rhode Island. But their earlier
withdrawal illustrates the fragile context in which multistate regional partner-
ships operate, particularly given the flexible arrangements for withdrawal
even after formal engagement. Unlike the European ETS or the U.S. federal
cap-and-trade program for sulfur dioxide emissions, the RGGI allows any
member to jump ship at any point in the process, without formal sanction or
financial penalty. With considerable turnover of political leaders expected in
coming elections in those states that have endorsed the RGGI, it remains
unclear whether the initiative in future years will expand, contract, or retain
its present shape. It is also uncertain how destabilizing this unpredictabilicy
might be for developing longer-term networks and levels of trust necessary to
sustain institutions in the long term.??
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The RGGI has, in many respects, been a model of multistate collaboration
and cooperative networking between lead state officials. But translating this
initial cooperation into a more permanent governance structure remains an
ongoing process. During its first four years of operation, the RGGI had litte
organizational form other than a staff working group, a website, and an
ongoing set of stakeholder meetings that rotated from place to place. These
years of deliberations focused primarily on many technical provisions, from
offsets to safety valves, with far less attention devoted to the question of
longer-term institutionalization of this regional partnership.

The RGGI memorandum of understanding did call for the establishment
of a “regional organization with a primary office in New York City.” Such an
organization would operate on a nonprofit basis and be guided by an execu-
tive board comprising two representatives from each state. According to the
memorandum, this body would serve as “the forum for collective deliberation
and action among the Signatory States in implementing the Program,” with
responsibility for managing emissions trading, allowance tracking, offsets
development and implementation, and numerous other responsibilities inher-
ent in the operation of an emissions-trading program.3* In July 2007 RGGI,
Inc. was unveiled, a nonprofit entity that followed the basic lines set out in
the memorandum of understanding. The organization has recruited for an
executive director and projects a five-person staff with an estimated operating
budget of about $1 million a year. But there is little detail beyond that in
terms of funding support, organizational leadership and design, or staffing
arrangements. “Clearly, there is a need for a secretariat of some sort, but it is
not at all sure how this would work for RGGI,” acknowledged one state offi-
cial. “This is all to be determined, all on the path of negotiations,” noted a
colleague from another state. “New York wanted it in New York City, but
that’s about all that’s been decided,” confirmed an official from another state.

Conspicuous by its absence is any significant role for NESCAUM, the
northeastern regional body for air quality, which has nearly four decades of
experience, a strong track record on sustaining multistate collaboration, and
a charge that includes climate change. Independent of the RGGI,
NESCAUM has been working for a number of years on development of a
regional registry for greenhouse gas emissions and a demonstration program
for greenhouse gas credit trading. It maintains a large and permanent staff
with considerable expertise in all of the technical and policy areas relevant to
a regional cap-and-trade program for greenhouse gases. But to date it has
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largely been relegated to the role of observer, attending public meetings and
occasionally playing an advisory role and thereby serving in a capacity similar
to that of such other organizations as the Pew Center on Global Climate
Change, Resources for the Future, and the World Resources Institute. It does
not currently represent two of the RGGI signatories, Delaware and Rhode
Island, although it has considerable experience working collaboratively with
neighboring partners outside of its formal boundaries on other issues.

Any role that NESCAUM might play, both in policy development and as
a long-term institutional home for key elements of the RGGI, has been
actively opposed by some of the larger states in the collective, whereas smaller
states have generally tended to favor its assumption of a more central role. At
the same time, there has also been limited discussion about the coordination
between the RGGI and a complementary but potential rival tool, the renew-
able portfolio standard, which exists in every state in the region. There is no
regional institution that approaches NESCAUM in promoting coordination
among individual state RPSs or renewable energy policy in general, reflected
in significant and expanding state-by-state variation in these policies. Ideally,
an RPS and a carbon cap-and-trade program like the RGGI would harmo-
niously coexist, but these appear to be evolving along separate policy tracks.
There has been little discussion of common policy infrastructure, such as
metrics for translating new renewable energy supply into a cap-and-trade
program, how best to avoid double counting of credits in multiple programs,
or how the allocation and pricing of cap-and-trade credits may influence
prospects for successful RPS implementation.

Power Asymmetries

The progress of the RGGI to date has hinged on a high level of cooperation
achieved through multiple rounds of interstate bargaining. Indeed, the net-
work of state policy professionals who constitute the core of the RGGI have
built on established relationships and facilitated this extended collaboration in
an atmosphere of considerable trust, displaying many of the qualities of a
robust epistemic community in domestic policymaking.®> At the same time,
tensions have surfaced within the RGGI that reflect the relative imbalance of
influence among member states and call into question whether New York has
attained disproportionate influence and thereby dominates most key decisions.

This dynamic suggests a potential power asymmetry that has been miti-
gated in part by giving all states full participation in all regional deliberations
and the right to decide unilaterally whether they will remain engaged in the
RGGI. It has been further eased by New York’s willingness to offer generous
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terms of engagement, such as on carbon emission allowances, to relatively
smaller states. Nonetheless, concerns have arisen among both moderate and
small states about disproportionate New York influence. These concerns
intensified during the hiatus from the RGGI of the “second-banana” state,
Massachusetts, although the commonwealth’s subsequent return to the fold
may foster greater balance.

New York’s influence is evident in many instances, from the decision to
locate headquarters in New York City to the fact that the state formally chairs
the staff working group. It is also one of only two states with staff representa-
tion on each of the five subgroups of the staff working group, which range
from model rule development to energy modeling and analysis. Moreover,
New York has covered a disproportionate share of overall RGGI costs to date
and has offered to do so, at least in the early years of launching a regional
office, as long as it is housed in-state. “It is no secret that New York consid-
ered this their show, that RGGI was New York’s game,” explained a senior
state official. “In a good way, someone had to take this on their shoulders.
But there has been a pernicious part to this. In a lot of cases, if an idea for
RGGI was floated that was not New YorK’s, it was seen as not being a good
idea. Often, a very strong point of view has been expressed by New York staff
and it is often hard for smaller states to counter that.”

The viability of sustaining such an imbalanced set of interstate relation-
ships is further compounded by the longer-term uncertainty of RGGI mem-
bership. Just as states like Massachusetts and Rhode Island can leave the fold
and become official nonsignatory states, they can indeed leap back into the
regional collective at any point, thereby altering interstate dynamics. Signa-
tory states can disengage with only a month’s advance notice, potentially
destabilizing interstate comity. Perhaps more complicating, however, other
states outside the current orbit may choose to seek formal membership. In
fact, the RGGI remains amenable to the idea of expanding its zone to
include other contiguous—and noncontiguous—states. Pennsylvania, for
example, has remained a formal observer in RGGI deliberations and, as it has
become an increasingly active player in many dimensions of climate policy,
could indeed seek to join the initiative at some future point.3® Governor
Edward Rendell and senior advisers expressed growing interest in RGGI
membership in a number of public pronouncements in 2007. The common-
wealth, however, has nearly double the total carbon emissions from power
plants as New York and exports more than one-third of the electricity that it
generates into RGGI states; it would presumably expect a large role in future
RGGI governance.
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Another big-coal state, Illinois, also indicated increasing interest in joining
the RGGI, as the state’s Climate Change Task Force began discussions with
RGGI leaders in fall 2006 about possible membership. In turn, the Canadian
province of New Brunswick has remained a formal observer, although it
rarely attends RGGI meetings. Its emissions are modest in comparison with
those of Pennsylvania and New York, but its possible engagement raises still
further governance questions, not only because it is a subnational unit of a
foreign government but also because it is part of a nation pledged to ratify
the Kyoto Protocol.

The RGGI could also expand to include far more distant noncontiguous
states, as has been the case in the bicoastal form of regionalism evolving for
regulating carbon emissions from vehicles discussed above. Most notably,
California’s 2006 Global Warming Solutions Act has started in motion a
range of greenhouse gas reduction mechanisms that may be emulated by
neighboring western states. Governor Arnold Schwarzenegger has formally
emphasized the role of a cap-and-trade program under this new legislation,
albeit one that would most likely include a wider range of emission sources
than are covered under the RGGI. The details of any California program of
this sort have been delegated to state agencies such as the California Air
Resources Board and would require careful stitching together to allow “inter-
operability” for carbon credit trading with western neighbors or northeastern
states. Cross-continental conversations about this possibility are only at early
stages of development but demonstrate the potential fragility of the current
RGGI power structure and the need to realign respective roles if states with
larger populations and emissions were to enter the RGGI framework.

Circling the Wagons and Deterring Leakage

However the final boundaries of the RGGI are defined, any regionally based
cap-and-trade zone will have to confront the challenge of leakage, whereby
electricity produced outside the regulated area could prove less expensive
because of the absence of carbon regulation. This is an inevitable problem for
many kinds of potential climate programs that lack a fully global scope,
reflected in the European Union’s concerns about importation of electricity
produced outside the zone of its member states, which are bound by the
ETS. It may be particularly salient in a region such as the northeastern
United States, where there is substantial movement of electricity across
American state and Canadian provincial jurisdictions and no easy mecha-
nism to encapsulate power generated exclusively within RGGI territory.
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The current set of states that make up the RGGI already spans three inter-
connected power markets, each of which is operated by a separate transmis-
sion region.’” A considerable portion of New Jersey sits within the so-called
PJM Interconnection, which means that at least twelve states may feed elec-
tricity to its providers, only one of which (Maryland) is a RGGI signatory.
There is also a large pool of states that provide some portion of electricity to
New York and many New England states, as do Quebec and the Maritime
provinces. Many of these jurisdictions already generate electricity below the
average price for power produced within the RGGI region; any potential cost
increase in RGGI states owing to carbon emissions trading could create a fur-
ther incentive to import electricity and thereby bypass the carbon caps. Ulti-
mately, the impact of significant leakage could be to neutralize any potential
carbon reduction of the RGGI and even create substantial sinks that could
accentuate the attractiveness of electricity produced in nonregulated states
and provinces.

The leadership of the RGGI, cognizant of this possibility, commissioned
an emissions leakage multistate working group to prepare a report outlining
possible responses. An initial report released in March 2007 delineates a
diverse and complex set of policy options but does not endorse any particu-
lar approach and readily acknowledges potential points of litigious vulnera-
bility.3® States that are members of the RGGI cannot impose a formal
restriction or ban on electricity imported from states that are not RGGI sig-
natories, as any such strategy will almost surely draw constitutional challenge
and “clearly run afoul” of the commerce clause restraints against impeding
the interstate movement of goods and services.’® Another option is to
expand the RGGI zone, and this is indeed part of the attraction of bringing
states such as Pennsylvania into the fold. Even such annexation of sorts
would not resolve the problem, however; it would instead simply push out-
ward the zone of potential cross-state pressures. Pennsylvania, for example, is
divided into three separate regional transmission organizations, making it an
importer of electricity from far more states than other current RGGI mem-
bers. At present, RGGI states are continuing to explore methods to impose
greenhouse gas emission restrictions on imported electricity without trigger-
ing constitutional concerns. One emerging option involves some emulation
of California’s plan to create so-called performance standards, which would
establish emission caps on all electricity used in the state regardless of its ori-
gin, but this has already provoked controversy and constitutional questions
on both coasts.
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Leaders of the RGGI lack any short-term remedies for this issue but take
heart from the economic projections that suggest little if any impact on elec-
tricity costs for power generated within RGGI states. Thus far, the RGGI’s
primary response to the leakage threat has been development of allowance
set-asides for each state that can be used to purchase offsets. The RGGI
memorandum of understanding also calls upon signatory states “to pursue
technically sound measures to prevent leakage from undermining the
integrity of the Program.”#® But it is highly uncertain how much impact the
allowance and offset provisions would have in deterring leakage, as well as
what other measures that might pass constitutional muster would entail,
resulting in enduring concern about the potential impact of leakage on long-
term RGGI viability.

This sensitivity was further inflamed in 2007, when some RGGI states
began to discuss the possibility of auctioning all allowances rather than
adhering to the long-standing plan to distribute most of them free of charge.
This triggered vehement opposition from many electricity generators and
large consumers, who contend that this shift constitutes a late-stage “bait and
switch” that deviates markedly from earlier agreements over how the process
would unfold. “It is clear that the balance promised in the multistate process
has been lost,” lamented one set of utility and industry leaders in response.
On the heels of the European controversy stemming from the initial ETS
decision to allocate allowances without cost, the RGGI allowance allocation
issue underscores the enormous political sensitivity of this aspect of cap-and-
trade policy development, particularly for as complex and ubiquitous an
emissions source as carbon dioxide.4!

Federalism without the Federal Government?

Perhaps the single most surprising dimension of the RGGI is that such a
complex, multistate endeavor is being undertaken without any significant
state government conversation with, much less engagement by, the federal
government. There is, of course, ample precedent for multistate ventures to
operate without federal involvement, including the experience of neighbor-
ing states’ RPSs to attempt to work out common terms of definition and
trade. But the RGGI represents, in many respects, an extension of existing
federal clean air legislation and experience in emissions trading to carbon
dioxide. It involves a conscious decision by a collection of states to act in the
absence of current or imminent federal action, as well as a decision by those
states to bypass any formal interaction or negotiation with Washington.
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Under other circumstances, one indeed might anticipate that the RGGI
would be a candidate for an interstate compact. This would allow for formal-
ization of its provisions and provide a formal endorsement by the federal gov-
ernment. One can envision many scenarios, perhaps building on the nitrogen
oxide Ozone Transport Commission process or involving regional entities
such as NESCAUM or EPA regional offices in constructive ways. Indeed,
many scholars have deemed formal and constructive federal engagement as
highly valuable in making regional strategies viable, serving as a catalyst for
interstate cooperation, an honest broker of information, and a safeguard
against noncompliance by individual members.*> However, RGGI propo-
nents have been skeptical that they could secure formal support from Con-
gress or federal agencies and have instead decided that the initiative can be
handled through a memorandum of understanding between state participants
that is then ratified by actions of individual state governments and monitored
by a nonprofit regional oversight body, to be known as RGGI, Inc.

An enduring concern of state officials engaged in the RGGI is that not
only are federal institutions unlikely to be supportive but they might actually
attempt to undermine the initiative. State officials repeatedly invoke the fear
that the federal government will pursue some variation of a preemption strat-
egy that attempts to strip state governments of any ability to develop a cap-
and-trade system for carbon, either unilaterally or on a multilateral basis.43
Most proposed federal cap-and-trade bills introduced in the 110th Congress
call for some form of protection for state policies that were put into opera-
tion before any federal steps were taken. However, such divergent figures as
Senator Dianne Feinstein (D-Calif.) and the National Association of Manu-
facturers president (and former Michigan governor) John Engler began in
2007 to suggest that total preemption of prior state legislation could become
part of a grand bargain leading to federal legislation.

Beyond the legislative branch, many contend that the Bush administra-
tion and senior levels of EPA have worked to undermine the RGGI. “At one
level, the feds are kind of a nonplayer in all of this,” explained one state offi-
cial involved in RGGI deliberations. “But they have actually spent more than
two years trying to sabotage it, whether by trying to rally corporations and
[think tanks known for their opposition to early action on greenhouse gas
reduction] to oppose it or bombarding RGGI with information requests.”
Ironically, state participants note a different relationship at lower levels of
EPA and with select congressional staff eager to advance some version of a
national cap-and-trade program. “There are many folks at EPA who are pri-
vately cheering us on and helping us where they can,” noted one senior staff
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official. “And there are a few congressional staff who have talked with us
about how to reward early state action in any future federal program.”

Nonetheless, while its member states generally view federal institutions
and policy processes with considerable skepticism, the RGGI continues to
evolve. Regardless of partisan affiliation, leaders of each of the RGGI states
have not seen the federal government as a constructive ally and have as a
result constructed a process designed to minimize federal involvement and
possible intervention. Ironically, RGGI officials may have had considerably
greater contact with officials from the European Union ETS and states out-
side their current membership roster than with their own federal govern-
ment. These interactions have primarily entailed technical discussions about
carly lessons in carbon emissions—trading system development. But they have
led to some initial conversations about the possibility of linkages between the
RGGI and not only noncontiguous American states but also members of the
European Union’s ETS and what that would entail,% which has largely been
missing in the state-to-federal relationship.

Looking Ahead: Prospects for Expanded Regionalism

The RGGI experience, along with other forms of regionalism for developing
climate policy among multiple states, underscores the continuing dynamic of
bottom-up policy development in U.S. environmental and energy policy of
recent decades. Collectively, these policies do not add up to a comprehensive
U.S. climate plan. But as they expand and take some semblance of a regional
form, they become increasingly significant, both in terms of potential reduc-
tions of greenhouse gases and in constructing an extensive laboratory for test-
ing what does and does not work effectively in climate policy. As of early
2008, more than 60 percent of Americans live in states with operational
RPSs, more than 35 percent reside in states that have embraced the Califor-
nia carbon vehicle emissions standards, and more than 30 percent live in
states covered by some form of a cap-and-trade program for utility sector
emissions. Not only do these programs include states with considerable pop-
ulations, but they literally represent regions that generate large amounts of
greenhouse gases. Moreover, the kinds of policies reflected in these various
regional formulations are far more than modest, voluntary experiments. They
call for significant changes, whether increasing renewable energy to supplant
thermal sources or steady reductions in carbon emissions from vehicles or
power plants. Although all of this functions amid a classic patchwork quile,
some regional zones of the United States now operate climate protection
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policies that clearly rival those of other federal or federated systems of gov-
ernment that have ratified Kyoto, such as the European Union, Japan, Aus-
tralia, and Canada.%

At the same time, all of this U.S. subnational experimentation goes for-
ward in the awkward never-never land that is the current state of American
federalism. States are keen to capture any economic and environmental bene-
fits from taking early action and yet step cautiously so as not to trigger poten-
tial federal political challenges in the form of preemption or legal challenges
in the form of litigation over constitutional powers granted to states. Almost
eerily, there has been stunningly little constructive conversation between
increasingly active states and continually disengaged federal entities such as
regulatory agencies and Congress. All of these state efforts, perhaps most
notably the cap-and-trade provisions of the RGGI, could indeed benefit
from constructive dialogue with the federal government. Instead, U.S. cli-
mate policy has lumbered forward in two parallel but essentially isolated
intergovernmental worlds, potentially fused at some future juncture through
some form of collision.

Proponents of the RGGI have already begun to prepare for that potential
confrontation, though many remain hopeful that their efforts will ultimately
serve as a model for federal legislation. “All of the states involved in RGGI
would love to see a national model,” explained Franz Litz of New York, who
left his post after the state gubernatorial transition in 2007 from Republican
Pataki to Democrat Eliot Spitzer. “We would love to see an international pro-
gram. You have to start somewhere.”#¢ In signing the RGGI memorandum
of understanding in 2005, virtually each participating governor made similar
statements. “I also see the potential for this program serving as a national
model,” noted Delaware governor Ruth Ann Minner, in a representative
comment.?” In anticipation of such a step down the road, RGGI leaders have
already begun to position themselves for maximal advantage in negotiation
over the terms of transition from a regional to a federal program. Indeed, the
RGGI memorandum of understanding lays out the terms under which
RGGI states would envision such a transition taking place: “When a federal
program is proposed, the Signatory States will advocate for a federal program
that rewards states that are first movers. If such a federal program is adopted,
and it is determined to be comparable to this program, the Signatory States
will transition into the federal program.”8

There is, of course, no guarantee that any future federal program would
be so accommodating of early state movers and significant precedent from
other examples of preemption to suggest that first-movers are not always
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rewarded in later rounds of federal policy. For now, considerable uncertainty
remains about next steps, owing in part to the paucity of serious intergov-
ernmental conversation between state and federal officials during the cur-
rent decade.? “What if, under RGGI, our states get 10 percent below a
baseline and have plans to cut even more?” asked one senior state official.
“And then the feds come in and say 5 percent is enough or what we did
doesn’t count. What happens then, and how do we work that out? Right
now, no one knows.”

In the absence of intergovernmental dialogue, the various state climate
regions continue on the path of implementation. Each of the twenty-five
RPS states continues to work out details on tradable renewable energy cred-
its and other provisions essential for implementation, just as California and
its bicoastal allies continue to press for federal approval of the regulations
designed to achieve their carbon emission reduction goals from vehicles. At
the same time, RGGI states must contend with countless challenges, from
stemming the threat of emissions leakage to devising a sustainable regional
governance structure where only memorandums and handshakes exist at
present. Much like the European ETS, the RGGI has assembled consider-
able policy architecture in a short period of time, building on substantial
precedent and a strong network of devoted policy professionals. But it
demonstrates that emissions-trading arrangements are inherently political
and technically complex entities, particularly when the federal government
in which the regional effort is embedded is indifferent at best and hostile
at worst.
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FroM OVERSIGHT TO INSIGHT

Federal Agencies as Learning Leaders
in the Information Age

SHELLEY H. METZENBAUM

ustice Louis Brandeis’s observation that “states are the laboratories of

democracy” is frequently quoted.! Unfortunately, these ostensible labora-
tories too often lack scientists. Few study state and local experiments taking
place across the country. Little attention is directed to documenting key
details and distinguishing studies with positive from those with negative or
no results. Few resources are devoted to writing up experimental findings,
weeding out unsubstantiated conclusions, and distributing lessons to inter-
ested parties.

Federal agencies that depend on other levels of government to accomplish
their objectives need to play a much stronger role studying experiments in state
and local laboratories of democracy or causing such study to occur and then
sharing the findings. Especially in the information age, federal agencies that
depend on states and localities to accomplish their objectives need to assume
both a learning role and a leadership role. They need to be learning leaders.

Federal agencies can promote learning by building the capacity to learn
which state and local actions improve outcomes, stimulate experiments that
complement those already occurring, disseminate findings, and encourage
uptake of effective and discard of ineffective approaches. This implies a much
stronger federal role in the creation, management, and transfer of knowledge.
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The federal government can exhibit leadership by providing inspiration, a
direction for action, motivation, expert coaching, and insights that enable
genuine achievement.? To function as learning leaders, many in federal agen-
cies need an attitude adjustment. They need to shift their emphasis from con-
ducting oversight to generating outcome-focused, evidence-based insights.
They need to pay less attention to ensuring that specific activities take place or
specific amounts of money get spent and more to helping states and localities
understand problems, then find and adopt effective solutions. Federal agencies
need to identify what works, motivate uptake of effective interventions, and
encourage the ongoing search for ever more productive ways to prevent, miti-
gate, and treat problems. That is not to suggest that federal agencies compro-
mise their accountability to Congress and the public nor relax intergovern-
mental accountability expectations. States and localities will always need to
ensure that taxpayer dollars are spent legally, efficiently, and honestly. Federal
domestic policy agencies can no longer concentrate on procedural and fiscal
matters, such as requiring the establishment of a single fund-receiving agency
and maintenance of prior spending levels at the state and local level, to the
neglect of performance accountability that “motivate[s] better performance
than would otherwise occur” and democratic accountability that promotes
government responsiveness to the choices and preferences of its citizens.3
Instead, federal agencies need to act as intergovernmental learning leaders.
They need to enhance performance accountability by helping states and local-
ities learn how to improve outcomes and by motivating adoption of promis-
ing practices, avoiding the temptation to push specific means for achieving
goals without compelling evidence of their effectiveness. They need to boost
democratic accountability by clearly articulating priorities and supporting
debate about the appropriateness of targets given available resources.

Incentives are also an important tool in the intergovernmental accounta-
bility toolkit. They should not, however, be used primarily to reward govern-
ments that meet their targets and punish those that do not, as is so often
assumed. Incentives work best as a companion to goals and measurement to
motivate the collection of standardized data, win attention to goals, enlist
goal allies, and compel the attention of reluctant goal adopters. Incentives
must be employed with great care, though, lest they stimulate dysfunctional
responses owing to fear, frustration, or goal opposition.

Interestingly, the intergovernmental literature focuses most of its attention
on incentives, especially grants, as the primary mechanism of federal influence
on other levels of government. It rarely pays attention to goals and measure-
ment as discrete intergovernmental tools. When it does, it is primarily in the
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context of a principal-agent relationship, in which goals reflect the principal’s
objective (assumed to differ significantly from the agent’s) and measurement
provides the means for monitoring agent fulfillment of obligations to the
principal. The power of goals and measurement as tools for inspiration, com-
munication, and knowledge management has only recently begun to garner
attention.

More attention is warranted because federal agencies can use goals and
measurement to inspire, motivate, and illuminate performance-improving
opportunities and pair them with incentives to enlist goal allies, generate
measurement, and stimulate analysis. Mastering use of these three intergov-
ernmental tools will improve both performance and accountability while at
the same time reducing the rancor that so often arises when federal agencies
place primary emphasis on state and local compliance with grant conditions.
Of course, federal-state relations will not always be smooth even when federal
agencies act as learning leaders. Political perspectives on which problems
need attention inevitably vary across people and parties and therefore, not
surprisingly, across levels of government. Intergovernmental battles about
goals, especially specific targets, will be common. But battles about outcome
priorities rather than administrative matters constitute healthy democratic
debate rather than wasteful wrangling.

Federal agencies cannot function solely as learning leaders. When Con-
gress sets national standards to protect basic rights or minimum standards of
well-being, federal agencies must also serve as basement border guards, ensur-
ing that states (and their residents) not trespass nationally set boundaries.
Furthermore, when state and local delivery capacity is inadequate, as was the
case with Hurricane Katrina in 2005, the federal government may need to
provide direct service or catalyze creation of intergovernmental service deliv-
ery networks.

Strengths and Stresses of the Intergovernmental
Governance Structure

In the United States, multiple levels of government serve the American peo-
ple for both practical and political reasons. A multiparty governance arrange-
ment is well established in domestic policy areas such as education, the envi-
ronment, poverty reduction, and transportation.>

Well-functioning multilevel operations, if not too rule bound and control-
ling, have great practical advantage both in government and the private sec-
tor. Thus practicality argues for intergovernmental delivery of government
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services. Centralized units of well-functioning multilevel organizations or net-
works open possibilities for economies of scale, expertise specialization, and
risk-spreading, while local units afford agility and adaptability. Intergovern-
mental arrangements also afford a practical means for handling cross-jurisdic-
tional costs such as environmental pollution, cross-jurisdictional benefits such
as highways, and cross-jurisdictional free-rider problems that arise when local
governments offer redistribution programs. Poorly executed multilevel
arrangements can, however, be cumbersome, inefficient, and infuriating.

In the United States, the political argument for multilevel governance
dominates the practical one. The country’s founders feared that an overly
powerful government, acting on behalf of the majority and influenced by the
wealthy and well organized, might trample the rights of the minority. They
adopted a federalist system to counter this, with separately sovereign national
and state governments. Together with the checks and balances of three
branches of government, the federalist arrangement is designed to protect
civil rights and deliver more responsive government.® When citizens do not
like policies advanced at one level of government, they can organize politi-
cally to bring about changes at another. Although effective in protecting the
minority, the ongoing quest for political responsiveness inevitably creates
intergovernmental policy inconsistencies and recurring contention.”

The federal government seldom exercises force to assert hierarchical
authority. Instead, it has long used grants to persuade states and localities to
pursue federally selected goals.® When states and localities accept federal dol-
lars to advance a specific objective, they agree to a set of conditions defined
by law, regulation, guidance, or grant agreement. The legitimacy of this
intergovernmental control mechanism has been challenged, but the courts
have consistently “conceded to Congress the right to attach any regulations
to any aid Congress provides.” Federal agencies dependent on states and
localities to accomplish their objectives are not limited to using conditioned
grants to motivate intergovernmental action. They can also use goals and
measures. When federal agencies use grants to support the leadership poten-
tial of goals and the learning potential of measures rather than to control,
multilevel governance thrives.

Government Performance and Results Act

In 1993, convinced of the logic of using outcome-focused goals and meas-
urement to improve both performance and accountability, the U.S. Congress
passed the Government Performance and Results Act (GPRA). The law
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requires every federal agency to set strategic (five-year) and annual goals,
measure performance, and report performance annually to the public.!? Per-
haps surprisingly, the law “[pays] scant attention to federalism—a fundamen-
tal feature of the American political system that profoundly shapes program
implementation.”!! It leaves it to each federal agency to sort out how to use
goals and measurement in its intergovernmental arrangements.

In chapter 11 in this volume, Beryl Radin asserts that the GPRA and the
Performance Assessment Rating Tool (PART), an executive branch review
process introduced by the U.S. Office of Management and Budget to
increase agency use of outcome-focused goals and measures as mandated by
the GPRA, exacerbate intergovernmental difficulties.!?> Cantankerous con-
flicts can indeed erupt when the federal government tries to impose goals on
states and localities. States and localities do not like another level of govern-
ment telling them what their priorities should be, even when they agree with
the goal itself, and often see measurement requirements associated with fed-
eral grants as a drain on resources needed to get the job done. Yet intergov-
ernmental use of goals and measurement can defuse contention and speed
program effectiveness when goal debates pertain to program priorities rather
than power and when federal agencies use collected measurements to gener-
ate performance-improving insights rather than to control.

The GPRA requires every federal agency to set outcome-focused goals and
measure progress. Federal agencies dependent on other levels of government
to accomplish their objectives therefore must figure out how to use goals and
measurement in an intergovernmental context within the bounds of their
existing laws. These bounds vary greatly. Some laws set state and local goals;
others instruct federal agencies to set them. Some restrict federal agency
authority to set goals; and others charge states with goal-setting. Many also
explicitly link goals and measurement to incentives.

Core Tools of Intergovernmental Performance Management

The core tools of intergovernmental management for performance are goals,
measurement, and incentives. Goals and measurement can operate as inter-
governmental tools independent of incentives. The most common incentives
are the promise of grants and the threat of penalties.

Goals

John E Kennedy intuitively appreciated the inspirational value of goal setting
in government when he announced his plan to land a man on the moon
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within a decade. Goals, especially those that are specific and challenging, ful-
fill a remarkably powerful performance-driving function for both individuals
and organizations.!? Goals affect performance through four mechanisms: a
directive function, an energizing function, persistence, and a stimulating
function that encourages discovery and the use of task-relevant knowledge
and strategies.14 Goals can also frustrate, though, when targets are unrealistic
relative to available knowledge, skills, or resources. To inspire effectively,
goals need to be challenging, but they also need to be realistic. Otherwise,
they simply enrage or discourage.!®

Goal setting has received limited attention as a tool of government influ-
ence. One exception, a study of school mission statements, tentatively con-
cludes that the framing of a mission statement can affect performance. State-
ments phrased in an active voice, with a few outcome-oriented goals,
improve school performance more than those stated passively with either
multiple goals or goals focused on processes or behaviors.!® Goals have
received even less attention in the intergovernmental literature, except when
combined with incentives.

Experience in the health area suggests the potential power of well-set fed-
eral goals. The federal government issued the first Healthy People report in
1979, providing a health vision for the country by setting five specific
national outcome targets, one each for five distinct age groups, to be achieved
within ten years. This goal-setting report was followed one year later by a
report setting specific targets for fifteen priority program areas, such as
immunization and accident prevention, to reach the five national goals. The
federal government has updated the health goals and objectives for the Amer-
ican people each successive decade, setting targets for the decade to follow.!”

Healthy People goals and objectives are set based on a review of the evi-
dence about deaths and illness, their causes, and the effectiveness of preven-
tion efforts. The reports select high-level goals, such as the current Healthy
People goals of increasing quality and years of healthy life and reducing
health disparities, and specific objectives for specific focus areas. Data on
risks associated with illness and death guide the selection of objectives and
focus areas. Health care system problems, behavioral factors, environmental
hazards, and human biological factors are also considered in the selection of
objectives. The reports classify preventable risks and tally them to find the
best opportunities for risk reduction.

Healthy People goals do not have the force of law, only the power of per-
suasion. Nonetheless, they have proved contagious, guiding priorities,
informing decisions, and influencing government spending. Other federal
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agencies, states, localities, and the private sector have embraced these goals.
The New York City Department of Health and Hygiene uses Healthy People
goals to guide and gauge its own performance. Forty-four states, the District
of Columbia, and Guam have replicated the Healthy People model and
adopted their own health promotion and disease prevention objectives to
guide local health initiatives.!®

Congress incorporated Healthy People objectives into several laws and
programs, including the Indian Health Care Improvement Act, the Maternal
and Child Health Block Grant, and the Preventive Health and Health Ser-
vices Block Grant. Indeed, the positive congressional response to Healthy
People goals suggests that federal agencies can use goal setting as a way to
start (or continue) a conversation with Congress about appropriate priorities.

The federal government did not assume other levels of government would
embrace Healthy People targets; it worked hard to build support. It offered
technical assistance to encourage states and localities to undertake their own
tailored Healthy People efforts and created the Healthy People Consortium,
made up of 350 national membership organizations in addition to state and
territorial health agencies.!

The Healthy People initiative also stimulated nongovernmental financial
support to advance its goals. The Robert Wood Johnson Foundation, for
example, awarded a grant in 1997 to direct the attention of American busi-
nesses to Healthy People goals.?? A Healthy People Business Advisory Council
was created to encourage attention to Healthy People goals in the workplace.

The intergovernmental trajectory of one Healthy People objective suggests
how federal goal setting can influence others. The 1979 Healthy People
report identified cigarette smoking as the single most preventable cause of
death and adopted a smoking cessation target.?! Since that time and without
central coordination, other federal agencies, states, and local governments
have adopted a wide variety of actions to prevent smoking. These include
taxes, lawsuits, warning labels, and bans on smoking in public places. Unco-
ordinated goal-focused intergovernmental action, led at different times by
different levels of government, has driven U.S. smoking levels down dramati-
cally since the mid-1960s, when the surgeon general first issued a report
warning of the dangers of smoking.??

Well-selected federal goals, these vignettes suggest, have a powerful persua-
sive effect when they deal with issues that concern people and are backed by
evidence showing the relative importance of a problem and the existence of
effective prevention practices. They inspire effort and investment by others.
Experience with the Healthy People initiative suggests that federal agencies
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can use the federal bully pulpit to set goals that persuade, even without
incentives.

Is Healthy People an exception or does it offer a model for other policy
areas? Arguably, four replicable attributes of the initiative caused states and
localities to align voluntarily with federally nominated objectives. First, its
goals focused on issues that concern the public. Second, goal selection was
informed by accumulation, analysis, and publication of data about the rela-
tive seriousness of problems needing attention. Third, Healthy People reports
tally not only problems but also their preventable causes, suggesting a path
for problem reduction. Fourth, the federal government used the goals to
reach out broadly to recruit experts and implementers whose independent
actions and decisions could improve health outcomes.??

It has been suggested that Healthy People is unique because the health
field is rich with data and is an area with high goal congruence across govern-
ment levels. However, Healthy People lacked data for about one-third of the
objectives it set when it started. A decade later, it had reduced that gap to 20
percent because agencies started to generate the data they needed. In addi-
tion, data shortages in federal agencies are not always as desperate as claimed.
Many agencies collect reams of data they never analyze, forgoing opportuni-
ties to understand the relative import of problems, their causes, and preven-
tion possibilities.?4

With regard to concern about goal congruence, intergovernmental goal
dissonance undoubtedly exists. Differing values and the cost of goal pursuit
make debates about government’s goal selection and the appropriate portfo-
lio of goals common. Those conflicts intensify across levels of government,
especially when goals set by one level impose costs on another. Goal disso-
nance is less an issue with hortatory federal goals. Contention rises when
Congress makes state or local goal adoption mandatory and threatens penal-
ties. It can also rise when goal adoption is required as a new condition added
to existing intergovernmental grants routinely awarded every year.

Even with agreement about specific goals, states and localities can get testy
about federal goal setting. When the U.S. Department of Transportation first
adopted GPRA goals and selected safety as its number-one priority, states
protested. They urged the department to select a customer service target
instead. The department declined. Despite their protest, state officials eventu-
ally adopted the same shared priority goal the federal government had
selected: safety. In this situation, the problem was not goal dissonance but
resistance to federal goal selection without state input and fear that the goal
would eventually be used in ways that embarrassed states, such as report cards.
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Because the federal agency chose a priority goal that concerned the public and
promised not to generate report cards, the goal conflict subsided.?

The Healthy People and Department of Transportation examples suggest
that many federal agencies may miss opportunities to tap the performance-
driving power of specific, challenging goals, especially those chosen based on
data about problems and their preventable causes. Moreover, when agencies
share data about the relative import, characteristics, and causes of the prob-
lems they are trying to reduce, they can influence state and local goal selec-
tion. Even within constraints of laws they implement and limited data avail-
ability, federal managers can turn to specific, challenging goals to activate and
orchestrate other levels of government. These are two of the three key skills
Lester Salamon identifies as key to managerial success in third-party arrange-
ments.?® And, as with Healthy People, federal agencies can use evidence-
informed goals to converse with Congress about priorities.

Measurement

Without measurement, goals are merely words. Measurement brings a goal
alive. Measurement serves multiple functions that contribute to performance
improvement. It motivates, illuminates, and communicates.?” Measurement
also informs the selection of goals, strategies, and tactics. The rich, outcome-
focused measurement of Healthy People supported goal setting, goal rein-
forcement, and goal attainment.

Measurement motivates because people (and organizations) take pride in
their accomplishments and like to do well. Measurement illuminates prob-
lems, programs, or places needing attention. It reveals which problems have a
higher incidence and greater consequences, causal factors linked to the prob-
lems, and their frequency. It also reveals malfunctioning processes that need
fixing. Measurement also illuminates promising prevention and treatment
practices. Comparable measurement of similar performance units identifies
top performers worth studying to determine whether their actions merit
replication. Tracking changes before and after the introduction of a new gov-
ernment practice suggests possible effects of the practice. Investigating anom-
alies to understand why they occur can lead to the discovery of unexpected
solutions as well as unknown problems.

In addition, measurement communicates. Measuring progress toward pri-
ority goals reinforces their importance. The failure to measure progress
toward a priority goal signals that the espoused priority is, in fact, not a pri-
ority. Measurement also supports cooperation among multiple parties. It
shifts attention from turf battles about assumed solutions to an examination
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of the evidence, strategy formulation, and assignment of responsibilities.?® In
addition, well-communicated measurement informs electoral and consumer
choice, serving as a sort of market mechanism leading to improved societal
outcomes.?’

Measurement also helps organizations better calibrate the ambitiousness
of a goal and their strategies. Without measurement, researchers find, people
tend to judge their past practices as more effective than they in fact were,
resulting in adoption of overly ambitious goals and subsequent investment in
wasteful strategies.?°

Although goals need measurement to be effective, measurement does not
always need a goal to be useful. Comparison with the past, peers, or other
problems naturally sets de facto goals, although caution must be exercised
when using peer comparison to avoid discouraging those who do not like to
compete and encouraging others to game the system.’!

Experience suggests that the kind of information federal agencies collect
from states and localities and the way they use it affects both outcomes and
intergovernmental contentiousness. When federal agencies gather informa-
tion primarily for knowledge management, to help states and localities
learn from their own and others’ experience, measurement is a powerful
intergovernmental tool that improves performance and enhances accounta-
bility without dampening state and local flexibility. When they use it
primarily to determine grant eligibility, document compliance with grant
conditions, or motivate improvement by embarrassing low performers,
measurement rankles.

The experience of the federal road (now highway) program illustrates the
potential of measurement as a tool of influence.?? When the first federal road
office was established in 1904, it made information the center of its strategy
for working with states. It gathered information about road conditions,
mileage, and program characteristics in every county and conducted experi-
ments to find effective road- and bridge-building practices and then fre-
quently disseminated its findings to other levels of government. Information
collection, analysis, and dissemination was and is a core federal highway
function.?® In 2000 the Federal Highway Administration modernized its
knowledge management role by launching online versions of its publications
and databases to reach more interested users.>4

Congress requires the secretary of transportation to report annually on the
condition and performance of the nation’s roads but does not mandate inclu-
sion of state-specific data in the annual report. The Federal Highway Admin-
istration opted to establish state reporting requirements through regulation.
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Despite the absence of federal law mandating state reporting, states have
willingly delivered data to the federal government for more than fifty years.
Why? According to one agency official, “We have been doing highway statis-
tical information for 50 to 60 years, and have turned it back [to the states]
from the beginning. We have always done some value-added work when we
turned it back to the states. It lets them see what other states were doing, and
they see the data as a really valuable resource.”?> By functioning as a knowl-
edge manager serving states and localities, the federal road agency built a
performance-improving partnership with states that has flourished more
than 100 years.

As automobile use increased, so did accidents. In 1966 Congress
responded by adopting a new federal goal: highway traffic safety. It required
every state to establish a highway safety program in accordance with uniform
federal standards.3¢ The National Highway Traffic Safety Administration
(NHTSA) funds state employees in every state to review and code incident
reports, such as police crash and coroner reports, collected for local purposes.
State staff record data about traffic-related fatalities before, during, and after
each accident, noting key characteristics of physical, social, and environmen-
tal conditions associated with the accident such as the state of the operator,
type of equipment, and accident costs. They submit the information to a
national highway fatality database. A dozen states voluntarily supplement the
NHTSA's fatality database with their own data about nonfatal crashes.

The NHTSA not only supports and collects measurement, it also func-
tions as the scientist in Brandeis’s laboratories of democracy. It studies the
data it collects to look for patterns of problems, such as accident levels corre-
lated with driver age and alcohol use. It determines the most prevalent prob-
lems needing attention. It also looks for anomalies and tries to understand
their causes. For example, the NHTSA helped one state understand why it
had a higher right-angle crash rate than other states: as it turned out, more
driveways in the state feed directly onto major thoroughfares than in other
states. When states change their laws, the NHTSA compares changes in
fatality rates in changed and unchanged states. Studying the effects of
changes in state laws enabled the NHTSA to discover that when states allow
police to pull people over to check safety belt use (instead of checking only
when police stop drivers for other reasons), it increases belt use and lowers
fatality rates.3”

The NHTSA also uses measurement to help states find and replicate effec-
tive practices.”® North Carolina identified an interesting program in Canada
that combined a media campaign with a “stop-and-check” blitz to increase
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seat belt use. North Carolina replicated the program, with good results.
South Carolina wanted to try it but lacked primary enforcement (“stop-and-
check”) authority, so the state sought help from the NHTSA to adapt the
North Carolina program. The NHTSA developed audience-focused outreach
materials to increase public awareness of the importance of wearing safety
belts, including sample materials packaged for key target audiences such as
schools (for example, morning announcements), law enforcement officials,
parents, and others.? The adaptation worked; after adoption, belt usage
increased 9 percent in South Carolina and other southeastern states.4? The
NHTSA then rolled the approach out nationally, simultaneously promoting
state adoption of primary enforcement laws. It used grants to recruit volun-
teer states to participate in a controlled, measured experiment. Ten states
tested the NHTSA Click It or Ticket campaign, four states served as a con-
trol group that did nothing, and four states tested programs of their own
design. The NHTSA funded observers to measure belt use before and after
the campaign, using a common measurement methodology. Belt use
increased 8.2 percent in full implementation states, 2.7 percent in states
using programs of their own design, and 0.5 percent in the control group
of states.*!

The NHTSA’s data-rich, audience-focused work with states and localities
dramatically improves outcomes. Automobile fatality rates have fallen in all
but two of the past twenty-five years, and safety belt use climbed from 58
percent in 1994 to 81 percent in 2006.42

Intergovernmental measurement efforts are not always so successful. Data
collection for early urban grant programs was more troubled because pro-
gram offices used the data “as a means of control rather than a means of
knowing.”#3 Programs used data to determine grant eligibility or calculate
grant size, or they required planning and needs assessments for grant applica-
tions. Unfortunately, programs did not analyze the plans or the data they col-
lected to understand the nature of urban problems, nor did they search for
state and local programs that might be worthy of replication. They measured
simply to monitor compliance or justify spending, forfeiting a valuable
opportunity to make measurement useful to data suppliers, key decisionmak-
ers, and the public.

The evolution of intergovernmental measurement in the education field is
also revealing. States began voluntarily supplying education data to the fed-
eral government in 1869, which the federal government organized and pub-
lished in data tables. Several problems limited the performance-improving
value of state education data. It was not standardized across states or even
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within a single state. Few states gathered outcome information, so the federal
government could not determine whether any had improved outcomes over
time. And although looking at local variations in educational outcome is
essential to finding effective approaches because education is delivered
locally, the federal government did not collect local data.44

Changes in education data measurement have evolved to fix these prob-
lems. Data standardization began in the 1950s, and the federal government
began gathering data from local governments in the mid-1970s. Collection
of educational outcome information did not begin until the 1990s, how-
ever. As with federal managers of urban grants, managers of federal educa-
tion programs resisted efforts to collect educational outcome data along
with the data they already collected about students and spending because
outcomes are hard to control and might show problems that put program
funding at risk.%

Congress finally decided it needed outcome data to inform its decision-
making and created the National Center for Education Statistics in 1965.
State education officials initially supported the creation of the office but
changed their position as data-supplying proposals emerged. They feared an
increased workload, being embarrassed by poor comparative performance,
and meddling by Washington. Without strong state support, even with a
congressional mandate, the newly formed educational statistics unit could
not fight the resistance of powerful “program managers . . . [who] had no
intention of relinquishing control over data they were collecting to establish
eligibility for federal funding, to monitor state and local compliance with
federal regulations, and to justify the program’s existence to Congress.”4

The first successful federal attempt to gather educational outcome data
came in 1969 with the creation of the National Assessment of Educational
Progress (NAEP). Again fearing embarrassment, state program officials
sought to water it down. They made sure the NAEP measured educational
outcomes only at the national level and could not detect state- and local-level
performance differences. This, of course, prevented the National Center for
Education Statistics from analyzing variations to find effective practices that
would help states and localities improve.4

State attitudes about outcome data began to change in the 1980s when
federal and state political leaders got exercised about educational quality. In
1981 the U.S. secretary of education convened the National Commission on
Excellence in Education. The commission’s 1983 report, A Nation at Risk,
showed Americans scoring last on seven out of nineteen international aca-
demic tests and never scoring first or second.® Like the Healthy People
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reports, A Nation at Risk used measurement to nominate an issue for national
attention.

State governors responded. Concerned about the economic consequences
of inadequate education for students in their states, the nation’s governors
overrode the objections of their own state program officials and asked the
federal government to administer state-level NAEP tests. Because not every
governor wanted this information, the governors requested it on a voluntary
basis. By 1996 forty-four states had voluntarily requested some form of
NAEP testing.%?

The 1984 cohort of governors, one of whom eventually became president
and two of whom eventually became secretaries of education, pressed aggres-
sively for a stronger federal role in educational outcome measurement
throughout the 1980s and early 1990s.5° In 1994 Congress responded by
passing the first federal law mandating that every state measure educational
outcomes. It took the governors, acting collectively, to lead the charge for
federal action to produce measurement of educational outcomes. Even with
the state-initiated push to require every state to measure outcomes, the 1994
law let each state set its own standards and explicitly prohibited federal
agency action on national standards, even voluntary ones.>!

A confluence of political events, including the presidential election of
another governor who strongly supported mandated state measurement of
educational outcomes, moved common outcome measurement one step fur-
ther with the No Child Left Behind Act of 2001 (NCLB).52 NCLB deli-
cately balances intergovernmental measurement and federal mandaces. It lets
states set their own standards of educational performance but mandates that
every state participate in NAED testing. The law also strengthens sanctions
on states that fail to measure progress toward state-set standards, since many
states had not complied with that requirement in the 1994 law, and requires
each state to ensure that every school makes adequate performance progress
against its own standards.

NCLB quickly stirred up the perennial intergovernmental tug-of-war. The
Connecticut attorney general, citing the high cost of measurement, sued the
federal government.>® Yet despite state pressure to change some provisions of
NCLB, including great unhappiness with NCLB sanctions, the nation’s gov-
ernors urged federal adoption of a common method for measuring high
school dropout rates and remain supportive of the federal government’s col-
lecting common outcome data. Much to the surprise of their own program
officials, several years after the law’s passage, governors continued to endorse
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the idea of the federal government’s holding states accountable for student
learning while calling for greater flexibility.>*

NCLB’s focus on outcomes has not changed the control orientation of
federal Department of Education program offices. The law includes statutory
deadlines and punishment-triggering accountability mechanisms that keep
program offices consumed with control rather than the search for and pro-
motion of replication-worthy practices.

NCLB has, however, resulted in a stronger research and statistics office
that is beginning to play a learning leadership role. The Department of Edu-
cation now funds an annual compilation of school-level performance meas-
urement from every grade in every school in every state, normalizing school
scores by comparison with state median scores for each grade and using the
NAEP to put state scores in perspective. The Department of Education
makes these normalized school data available to the public, inviting analysis
by those outside government. A nongovernmental organization, Education
Trust, has accepted this implied invitation every year, releasing an annual
report identifying high-performing schools in high-poverty, high-minority
areas. Education Trust encourages other researchers to look for distinguishing
practices that are evident in these high-performing schools but not in low-
performing ones, practices that others might want to adopt.>® The Depart-
ment of Education has also built a “what works” clearinghouse and provides
online data-mining tools to facilitate comparisons along specific dimensions
(for example, math performance trends in grade 8 in urban schools) to aid
the search for models with useful lessons.>

Block grants that combine existing categorical grants advancing narrowly
specified federal goals into a single more flexible grant can be particularly
challenging for federal agencies that want to create an outcome-focused
measurement system that helps grantees learn from one another’s experience,
especially when Congress constrains federal agency flexibility in promulgat-
ing regulations implementing the laws.%” Yet even with block grants, federal
agencies can work with states to acquire the needed outcome-focused infor-
mation if they adopt a learning and leadership attitude. In implementing the
maternal and child health block grant, the U.S. Health Resources and Ser-
vices Administration negotiated with states a common set of outcome indica-
tors every state would report. Each state can choose its own priorities, but all
states must report the same outcome indicators. Indicator selection is an
ongoing process and improves as everyone learns. Healthy People targets pro-
vide the context for, but do not dictate, indicator selection. The health
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resources agency also posts national and state priorities and performance on
the web.>8

The experience with measurement in urban grant programs, education,
transportation, and maternal and child health suggests federal agencies that
depend on states and localities to accomplish their objectives would speed
performance improvements, reduce intergovernmental contention, and
enhance democratic and performance accountability if they made the knowl-
edge management function more central to their intergovernmental relation-
ships, especially since passage of the GPRA. Laws such as the Paperwork
Reduction Act, the Federal Education Rights and Privacy Act, and other fed-
eral legal restrictions can make this difficult, yet the experience with Healthy
People, the NHTSA, the Health Resources and Services Administration, and
the Department of Education suggest it is an effort worth making. Agencies
should place greater emphasis on building measurement systems that advance
understanding of problems, probable causes, and effective prevention, treat-
ment, and mitigation practices rather than monitoring primarily for control.

Incentives

What happens when incentives, both negative and positive, are used with
goals and measurement? Answering this question is critical for containing
unconstructive intergovernmental tensions and improving societal outcomes.

Incentives can be remarkably effective. Even with knowledge that fewer
fatalities occur at fifty-five miles an hour than at eighty, many more people
would speed down the highway if they did not fear the threat of a traffic ticket
and higher insurance rates. But incentives can also discourage people and
organizations, triggering high levels of stress and dysfunctional responses.>

Structuring incentives appropriately is a tricky business. Managers need to
master what Salamon calls “modulation” skills “to decide what combination
of incentives and penalties to bring to bear to achieve the outcomes
desired.”®® Experience suggests that federal managers should use grants pri-
marily to identify, strengthen, and sometimes create goal allies and to stimu-
late common outcome measurement across states and localities. They should
use penalty threats to compel adoption of goals dealing with serious but
locally ignored problems and spur development and implementation of
cogent strategies.

GRANTS. Both grants and penalties require prior congtessional authoriza-
tion. Federal grants account for about a quarter of state and local expendi-
tures.®! Grants are often seen as “the initial tool used to stimulate interest and
adoption.”®? But grants have limited value as a performance driver unless
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paired with outcome-focused goals and measurement. Without them, grants
risk generating “ineffectual” data and “useless forms of window dressing.”®3
When paired with outcome-focused goals and used to stimulate standardized
outcome-focused measurement, though, grants are remarkably effective.

The federal government uses grants “to influence the conduct of state and
local governments in such a way as to promote the realization of its own
goals.” The simple act of offering a grant, especially a categorical grant for a
specific purpose, nominates an item of federal interest for local political
attention. Grants can stimulate healthy local debate about goals and the right
balance among competing priorities. Federal grants essentially initiate an
extended intergovernmental negotiation regarding both ends and means.®

One way grants influence the selection of state and local goals is by lower-
ing the cost of pursuing a specific objective, but federal grants seem to work
most powerfully in another way: they identify, strengthen, and sometimes
even create local goal allies. By applying for a grant, states and localities indi-
cate their shared interest in a problem that concerns the federal government.%

The availability of a grant strengthens a local ally’s bargaining position in
the battle for local resources, and grant deadlines give local goal allies a rea-
son to move an issue up on the local action agenda.®® Federal grants have
successfully created a core of professional counterparts in the states, often a
single state agency, who function as perennial goal allies. Their ability as allies
to improve outcomes is limited, however, if grant conditions tend more to
administrative matters than to outcomes.%”

Even when grants are allocated by formula rather than competitive appli-
cation, they can boost existing local goal allies. Block grants help local allies
by providing them with resources to do what they already want to do with-
out local strings attached. Categorical formula grants that routinely get dis-
tributed to the same program every year sustain local goal allies” ability to
devote time to federally nominated problems.®8

In addition to identifying and strengthening goal allies, federal grants can
stimulate the generation of standardized data and state and local measurement
capacity. When these data aid the public in understanding outcomes, data-
stimulating grants enhance democratic accountability. When agencies require
measurement simply to determine funding levels or document the completion
of required activities, such grants have little democracy-enhancing value.

Federal agencies can also use grants and in-kind assistance to enrich the
value of collected data. The Federal Highway Administration provided grants
to states to develop software that transformed data collected for federal pur-
poses to information useful for state budgeting and planning.®” The Centers
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for Disease Control and Prevention purchased business intelligence software
licenses to enable it to work more closely with states on epidemiology, disease
detection, and response activities.”’

Federal grants can also support experimentation and innovation to find
more effective and cost-effective interventions. Federal agencies can use
grants to attract participants to measured experiments, as the NHTSA has
done. Nonrecurring grants are useful as seed capital to test new approaches or
to pay one-time costs for equipment upgrades.”! For these kinds of grants to
be useful, however, their effect needs to be assessed. Otherwise, ineffective
practices are likely to be repeated.

Perhaps the biggest challenge with intergovernmental grant management
arises in setting and managing grant conditions.”? Grant conditions are
established to ensure that the federal government gets what it thinks it is buy-
ing for its money, rather than simply relieving the local tax burden or sup-
porting local projects that do not advance federal objectives. Grant condi-
tions can successfully catalyze constructive change in states and localities, but
they can also result in wasteful activities.”?

Federal agencies often stipulate administrative conditions. These are very
effective when a clear link has been established between the administrative
action required and the target outcome. Administrative conditions have been
effective in creating in-state goal allies and measurement capacity and in
motivating adoption of practices demonstrated to be effective. Administra-
tive conditions also minimize unethical and illegal grant uses.

Problems arise from the number, nature, and way grant conditions are
interpreted. Just staying in compliance with the sheer number of not-always-
consistent grant conditions can consume so much grantee time that it pre-
cludes pursuit of more productive endeavors. Another problem arises when
grant conditions fail “to cover the questions of major substantive impor-
tance” and focus instead on administrative, personnel, and fiscal practices.”4
Yet federal agencies opt for administrative rather than outcome-focused grant
conditions for several sensible reasons: the need to recruit local allies who
might not apply if they fear grant conditions will expect them to change soci-
etal conditions they cannot fully control; the relative ease of tracking admin-
istrative matters instead of outcomes; and the political difficulty of selecting
specific outcome targets, especially values-based ones.”

The problem is that administrative grant conditions often become ends in
and of themselves that interfere with outcome gains. Many federal laws, for
example, require states and localities to write plans as a grant condition.
Agencies confirm plan completion but fail to learn from plan content. They
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do not look for what the plans say about changes in local conditions that
might be instructive for other communities nor for patterns of problems
across communities that might respond to common solutions. Sometimes,
they do not even expect grantees to use the plans they prepare.”® As a conse-
quence, many grantees simply complete minimal plans to meet grant condi-
tions but never use them. Grantees submit copious quantities of data as
required that are neither analyzed nor returned to data suppliers with
enhanced value. When federal agencies use data for control rather than know-
ing, state and local grantees tend to treat their data-reporting obligation as a
task to be completed rather than a contribution to a shared knowledge base
from which they will benefit. A vicious cycle is thereby established wherein
data suppliers stop worrying about data quality, making the data useless if
federal agencies eventually try to analyze them for lessons worth sharing.

Opverly rigid interpretation of grant conditions by either the grantee or
grantor can also trigger silly decisions. For example, to deal with the worry
that federal funds will simply substitute for state or local spending with no
net benefit to the community, federal laws and agencies often establish
maintenance-of-effort requirements and then try to follow the money trail.””
This created an absurd situation in one program studied by researchers: a
community pulled their educationally disadvantaged students out of the
classroom for tutorial instruction. Although “pull-out” programs had been
found educationally inferior to in-classroom training and stigmatized stu-
dents, hiring tutors made it easier to track spending to satisfy federal report-
ing requirements.”8

With so many oversight bodies in government looking for problems,
grantees seeking to avoid problems must follow rules strictly rather than exer-
cise commonsense discretion. Failure to do so can get them into trouble. One
state environmental agency learned this the hard way. The inspector general
of the federal Environmental Protection Agency (EPA) criticized the state
agency when it let its water quality program borrow a video camera pur-
chased for the air quality program, even though the air program was unable
to use the camera full-time.””

Following the money also creates the impression that federal budget
watchers can calculate return on federal spending. When federal money gets
put in a pot with state and local money to advance a shared objective, deter-
mining what those federal dollars bought becomes a practical impossibility.
To deal with this problem, federal agencies opt to track activities, people, and
equipment bought rather than changes in societal outcomes because they are
easier to measure. But measuring activities instead of outcomes makes it
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harder to find out what federal spending, or even federal spending combined
with state and local funds, did or did not accomplish.

In sum, grants can be an effective tool of federal influence. They can lower
the cost for localities of tackling specific objectives the federal government
has judged as important. They can identify, strengthen, and sometimes create
goal allies. They can also stimulate generation of standardized data, state and
local measurement capacity, local use of collected data, innovation, and pro-
gram modernization. But grants do not always have a positive effect. When
grant conditions are too numerous and rigid, a problem common to mature
grant programs, and when attention to administrative matters overwhelms
attention to outcomes, grant conditions can cause wasteful activity and com-
promise program productivity.8? To drive performance improvement, Con-
gress and federal agencies should first and foremost use grants to persuade
states and localities to collect and report credible and comparable outcome
and program information. The federal government should also use grants to
encourage adoption of specific, challenging outcome-focused targets by the
federal government when there is a reason for national targets and by states
and localities when there is not. With passage of the GPRA, Congtess has, in
most cases, given federal agencies implicit authority to make this happen.

Federal agencies must do more than use their grant authority to encourage
states and localities to supply outcome information, though. They also need
to organize, analyze, and disseminate the data they collect in ways that help
state and local decisionmakers make wiser choices about priorities and pro-
gram design, choices that are informed by evidence about problems and
effective interventions. In addition, federal agencies need to encourage analy-
sis by others as the Department of Education has begun to do by making its
databases easily accessible on the Internet with online tools to support public
analysis. Federal agencies should place a priority on returning knowledge to
state and local data suppliers in a way that catches their attention and aids
their decisionmaking. They should also regularly engage grantees in discus-
sions of the data to enhance discovery and the learning process.8! If agencies
fail to do this on their own, the U.S. Office of Management and Budget
should encourage them to do so during OMB program reviews. Congress,
t0o, should adopt laws requiring agencies to assume a value-adding knowl-
edge management function.

One final observation on grants: many experts describe the intergovern-
mental arrangement as a principal-agent relationship.8? The evidence
reviewed here suggests that this is not the appropriate conceptual framework.
A principal-agent relationship assumes divergent interests of the federal
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government as the principal and state or local governments as the agent. The
grant is seen as a mechanism for aligning the interests and objectives of the
principal and agent, and measurement is seen as a monitoring device used to
confirm that the agent is serving the needs of the principal. The examples
and studies reviewed here, however, suggest that grants should instead be
seen as a tool for recruiting, activating, and strengthening those whose inter-
ests are already aligned, for orchestrating cooperation and learning among
them, and for securing the outcome-focused indicators every state must sup-
ply. Measurement, in turn, should be seen not so much as a monitoring
mechanism but as a device for strengthening goal allies, supporting their abil-
ity to recruit and motivate others, illuminating problems and possibilities,
and communicating lessons.

PENALTIES. Grants are a positive, preperformance incentive, whereas
penalties are a negative, postperformance motivator. Perhaps the key differ-
ence between grants and penalties in the intergovernmental context is that
grants invite state and local attention to a goal, whereas penalties compel it.
Penalties can be a useful tool to force attention to externalities, the costs one
party imposes on another. They are also useful when federal policymakers
decide that all states or localities should protect specific rights or ensure a
minimum level of well-being for their residents.

Because they are coercive, penalties are far more contentious than grants.
Penalties can effectively drive performance gains and stimulate democratic
debate, but they can also polarize political positions. In addition, they can
galvanize organized opposition that successfully constrains federal program
authority and contributes to performance declines. The federal government
must therefore exercise great caution when using penalties to avoid positional
stalemates, measurement manipulation, implosion of the measurement sys-
tem, or elimination of its penalty power. It must master its modulation skills.

Penalties can effectively compel others to adopt a target and to take
actions necessary to meet that target even when significant expenditure of
local resources is needed to do so. With the Clean Air Act Amendments of
1990, for example, Congress succeeded in getting local attention to air qual-
ity problems by threatening the loss of lucrative federal highway funds (an
exception was made for highway safety projects) and curbs on development.
Under this law, sanctions are automatically triggered if a community does
not meet various federally set air quality standards by specified dates. Over
nearly two decades, the potential loss of this big pot of dollars has success-
fully convinced states and localities to adopt costly actions, such as vehicle air
emission inspection programs. It has also improved air quality. States and
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localities have seldom embraced these measures enthusiastically or immedi-
ately, but they have eventually adopted numerous practices resulting in
improved air quality.

Penalties are useful not only for forcing attention to a problem but also for
motivating states to measure outcomes. Little progress was made reducing
tobacco sales to minors until Congress adopted a penalty for states that did
not use a common and credible method to measure sales. Since then, all fifty
states have reported tobacco sales to minors annually, and tobacco sales have
steadily declined.®3 Smoking among minors has also declined significantly in
the same period, although not solely owing to reduced sales to minors.54

Penalties can also increase the use of data by local communities, contribut-
ing to better informed decisions. The 1968 Intermodal Surface Transporta-
tion and Efficiency Act required states to adopt six different information
management systems or lose up to 10 percent of transportation monies
awarded under the act. The mandate infuriated states, who successfully lob-
bied Congress to eliminate it. Ironically, even after the penalty was elimi-
nated, most states ultimately adopted the mandated management systems
anyway because they found them useful.®5 Penalties proved an effective
short-term way to promote adoption of learning tools that persisted even
after the penalties were removed.

Federal penalties to encourage state adoption of universal motorcycle hel-
met laws have been similarly effective, albeit highly contentious. The High-
way Safety Act of 1966 threatened states that did not adopt universal helmet
laws with the loss of 10 percent of federal-aid highway funds. Although no
states had universal helmet laws in 1966, all but California and Utah had
adopted them by 1975.8 When the secretary of transportation moved to
penalize these two noncompliant states, his action galvanized intense opposi-
tion. Already furious about the loss of their freedom to ride without a helmet
which they valued more highly than the personal safety benefit of a helmet,
motorcycle riders convinced Congress to eliminate federal penalty power and
restore their freedom to ride as they choose. Soon thereafter, twenty-eight
states dropped their universal helmet laws.

Congress again authorized federal penalties in 1991. This time, the
National Highway Traffic Safety Administration moved quickly to penalize
more than half the states for failure to adopt universal helmet laws. It moved
too fast. In 1995 Congress repealed federal helmet penalty authority at the
insistence of newly elected Colorado senator Ben Nighthorse Campbell, a
motorcycle rider who liked neither helmets nor federal mandates.8” As of
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March 2008, only twenty states and the District of Columbia had universal
helmet laws, twenty-seven required younger riders to wear helmets, and three
states had no helmet law at all.38 As the number of states with universal hel-
met laws has fallen, motorcycle fatalities have steadily climbed.®

When do penalties work, compelling local attention to a goal and local
actions to attain it, and when do they backfire? Several factors may explain
the success or failure of a penalty: the size of the penalty, its structure, the
validity of mandated actions (dependent on the quality of the evidence about
changed outcomes), the strength of organized opponents compared with that
of organized proponents, and the presence of interstate externalities.

The size of the penalty matters. The 1991 motorcycle helmet penalty law
allowed the federal government to shift a portion of federal highway con-
struction funds for noncompliant states to state transportation safety pro-
grams, a far weaker threat than the 1975 penalty of a 10 percent holdback of
federal aid for highways. All but two states eventually changed their practices
in response to the 1975 penalty threat, but only two states adopted new uni-
versal helmet laws between the passage of the 1991 law and its 1995 repeal.?°

Penalty structure also matters. A pyramid of escalating responses motivates
compliance more effectively than a one-size-fits-all penalty.”! Under the
Clean Air Act as amended in 1990, a state’s failure to meet a nationally set air
quality target triggers the commencement of an escalating response process,
not immediate curtailment of highway funding and development flexibility.
A state that does not meet its target must develop a cogent strategy to do so,
the state implementation plan. It must get the plan approved and then imple-
ment it. Each state develops its own strategy, using air quality data gathered
with federal financial support in accordance with national standards and evi-
dence about effective interventions. The federal EPA uses a model to project
whether a state’s proposed pollution control measures will meet the standards
by the target date. When it deems proposed actions inadequate, it negotiates
with the state other actions needed. The agency cuts funding and develop-
ment flexibility only as a last resort, when a state refuses to develop and
implement an acceptable implementation plan. The performance accounta-
bility approach used in the federal air quality law, exercising the extreme
penalty of funding cuts and development restrictions not if a state fails to
meet its target but only if it fails to measure air quality, develop cogent strate-
gies, and implement them, has also been used successfully in other federal
programs.”? The approach also corresponds to the performance accountabil-
ity principle attributed to former New York City police commissioner
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William Bratton for precinct captains: “No one ever got in trouble if the
crime rate went up. They got in trouble if they did not know why it had gone
up and did not have a plan to deal with it.”%?

One mistake federal agencies sometimes make is to penalize states and
localities for failure to adopt specific practices that are not backed by evi-
dence of their effectiveness. Early versions of the EPA model used to review
the adequacy of state plans to achieve air quality targets, for example, used
assumptions about the effects of air pollution control actions that even EPA
regional staff did not understand and could not explain to states. Not surpris-
ingly, this enraged the states. The agency subsequently relieved this problem
by updating the models it uses to assess state plans, making the underlying
evidence and assumptions transparent, and engaging states in model develop-
ment. Intergovernmental tensions on plan reviews have subsided signifi-
cantly. They have not abated completely, of course, because few like having
their discretion restricted and being required to obtain another’s approval.

Despite state fury about the initial EPA black-box review and penalty
threat under the Clean Air Act, states were unable to eliminate penalties as
motorcycle helmet opponents had. The penalty threats of both laws catalyzed
organized, powerful, and sustained opposition, but in the case of the federal
air quality law, highly organized proponents including the American Lung
Association successfully countered the opponents and preserved federal
penalty authority.”

Another possible reason for the survival of the penalty threat is that states
themselves have different views about federal penalties. Downwind states
bear health care and compliance costs from upwind polluters. They want the
EPA to have the power to reduce negative interstate externalities.

Penalties need not be financial to be effective; they can also be reputa-
tional. External advocates commonly use comparative data to try to embar-
rass government agencies into better performance. Federal agencies, however,
are likely to encounter trouble if they try comparisons to embarrass or other-
wise penalize low-performing states and localities.”> Such actions can trigger
resistance to outcome-focused measurement and prompt “cream skimming,”
whereby programs opt to serve clients that boost their own performance rat-
ings rather than those with the greatest need or potential for gain. In addi-
tion, it can lead to submission of data so poor they are useless.?® Federal
agencies are likely to be more successful when they use comparison to find
programs worth replicating, not to penalize.

Penalties, like grants, appear to be an effective federal tool for catalyzing
local debate about a federally nominated problem. Unlike grants, which
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invite the debate, penalties force it. This makes them particularly useful for
dealing with interjurisdictional externalities and national minimum stan-
dards that are costly for states and localities to address. More than just stimu-
lating debate, federal penalties compel other levels of government to adopt
and pursue federally nominated targets, as they did with air quality improve-
ments around the country and, while they lasted, reduced motorcycle fatali-
ties. They can also be effective in getting jurisdictions to use common meas-
urement methods. They compelled measurement of tobacco sales to minors.
Penalties also increased state and local use of infrastructure management soft-
ware tools. But penalties are provocative, especially when they compel actions
that seem unreasonable to those asked to take them or violate values held
dear. They are especially provocative when a federal agency quickly exercises
the most costly version of a penalty, rather than holding it in reserve as an
available threat. A modulated, escalating response strategy that uses the
harshest punishments only as a last resort is likely to be more effective. If no
proponents are strong enough to counter opponents galvanized into action
when penalties are used, federal penalty authority can be eliminated as a tool
in ongoing intergovernmental negotiations about the right balance of gov-
ernment goals to pursue.

Conclusion

How can federal managers dependent on other levels of government to
accomplish their objectives manage most effectively to improve performance
and enhance accountability? Answering this question is especially important
since passage of the GPRA, which requires every federal agency to set outcome-
focused goals and report progress annually to Congress. Goals, measurement,
and incentives are powerful tools federal agencies can use to navigate the
practical and political aspects of intergovernmental program delivery.

Federal agencies can exercise effective leadership by engaging experts and
stakeholders in reviewing the evidence and then nominating goals needing
national, state, and local attention, as the Department of Health and Human
Services does with its decennial Healthy People reports, inspiring, activating,
and orchestrating goal allies and stimulating healthy democratic discussion
about priorities among the levels and branches of government. They can do
this even without an explicit link to positive and negative incentives.

Federal agencies can promote learning in states and localities by encouraging
measurement, using grants and regulations to stimulate common outcome-
focused measurement as needed. They can give the data they collect greater



234 Shelley H. Metzenbaum

value by organizing, analyzing, disseminating, and using them to understand
problems and identify solutions, as the NHTSA does routinely and as the
Department of Education did when it normalized state and local perform-
ance data, assembled them into a single database others could analyze, and
supported analysis by providing online data analysis tools.

Federal agencies should use grants to recruit, strengthen, and sustain goal
allies and to stimulate the generation and sharing of standardized outcome-
focused measurement, negotiating the content, timing, and technical aspects
of data submission. If a federal agency lacks the authority to require out-
come-focused data submission, it should make the case to Congress to obtain
that authority. Federal agencies can even make this work when using block
grants, as the Health Resources and Services Administration did with the
maternal and child health block grant, whereby each state chooses its own
priorities but all states report on a common set of outcome indicators.

Federal agencies should use penalties with care to compel attention to fed-
erally set goals and obtain useful measurements. The most extreme penalties
are more powerful as a threat than when imposed, when they can so upset
those threatened by penalties that they provoke formation of an opposition
coalition. Before penalizing another level of government because it has failed
to achieve a target or to take a specific action, federal agencies should focus
first on getting grantees and those threatened by penalties to adopt outcome-
focused targets set by Congress (or at congressional instruction, by the
agency) or set their own outcome-focused goals, measure progress toward
goals using common indicators, develop cogent strategies based on the best
available evidence, and implement the strategies. If local political views make
it difficult even to get the goal adopted, federal agencies should help local
goal allies make the case for change, using penalty threats incrementally to
help them win local attention and allies.

More research is clearly needed to understand under what circumstances
goals, measurement, grants, and penalties are likely to work in an intergovern-
mental context. It is hoped that this chapter inspires that research. It is also
hoped that this discussion provides useful interim guidance to Congress in
writing new laws and to federal agencies in managing programs that require
them to depend on other levels of government to accomplish their objectives.
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PERFORMANCE MANAGEMENT AND
INTERGOVERNMENTAL RELATIONS

BERYL A. RADIN

This chapter deals with two complex processes—performance manage-
ment activities and intergovernmental relations management. Taken
individually each of these processes demands attention to the trade-off
between multiple values and goals. Combined, the two efforts create an over-
whelmingly difficult and complex task. Because many federal programs
involve intricate intergovernmental relationships, federal agencies have strug-
gled with ways to structure these relationships. Federal agencies are balancing
two competing imperatives. On one hand, they are attempting to hold third
parties accountable for the use of the federal monies; on the other hand, they
are constrained by political and legal realities that provide significant discre-
tion and leeway to third parties for the use of these federal dollars.

One of the expectations of the performance movement has focused on the
realities of the intergovernmental system, particularly the tension between
those who devise programs as well as fund them (at least in part) and those
who actually implement them. For some, performance measurement is viewed
as the bridge between the accountability goals of the federal government and

This discussion is drawn from Beryl A. Radin, Challenging the Performance Movement: Account-
ability, Complexity, and Democratic Values, Georgetown University Press, 2006.
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the demands of state or local government for discretion and flexibility. In this
sense, the performance movement and performance measurement are seen as
ways to avoid the traditional command-and-control perspective of the federal
government and to substitute performance outcome requirements for input
and process requirements.! According to some proponents of the perform-
ance movement, the traditional forms of accountability that are seen to evoke
a compliance mentality will be replaced by performance measures that
empbhasize results.

Many third-party arrangements are crafted to minimize the federal role;
despite the transfer of federal funds to these parties, there is often significant
political conflict over the appropriate role of the federal government. Although
the federal government may pay (at least partially) for programs, the extent of
its role is disputed by both the third parties and their political supporters.

The federal efforts dealing with performance move against the devolution
tide. The 1993 Government Performance and Results Act (GPRA) is the law
passed by Congress in 1993 that requires all federal agencies to develop
strategic plans, annual performance plans, and performance reports. The Pro-
gram Assessment Rating Tool (PART) is the effort developed by the George
W. Bush administration in which the Office of Management and Budget
(OMB) requires federal agencies to report their performance. Both of these
programs are linked to the federal budget process.

Efforts to hold federal government agencies accountable for the way pro-
grams are implemented actually assume that these agencies have legitimate
authority to enforce the requirements that are included in performance meas-
ures. In some cases, the federal agencies have worked closely with other part-
ners to devise a set of performance measures that are mutually agreed upon.
These efforts thus become collaborative. More often, however, these other
partners—especially states—have worked to protect their discretion in pro-
grams that are politically sensitive, such as Medicaid and Temporary Assis-
tance for Needy Families (TANF). In addition, some states have taken action
to ignore provisions of the No Child Left Behind Act, arguing that the federal
requirements conflict with state goals, are intrusive, and require state expendi-
ture of funds. For example, the Utah legislature passed a bill overriding some
provisions of the No Child Left Behind law, the attorney general of Connecti-
cut announced he would sue the Department of Education, and Texas openly
defied an expansion of standardized testing for disabled children.?

In the performance context, third-party perspectives can create a signifi-
cant problem in determining who defines the outcomes that are expected.
States that already have performance measurement systems in place also do
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Table 11-1. A Comparison of the Government Performance and Results Act
and the Program Assessment Rating Tool

Government Pe;formance

Issue and Results Act Program Assessment Rating Tool
Focus Offices and organizational Programs
units
Branch of govern-  Congress and the executive Executive branch, centered in Office
ment involved branch of Management and Budget
Organizational Bottom up, beginning with Top down, Office of Management
approach program units and Budget must approve
measures
Requirements Multiple; strategic plan, Performance measures

performance plan,
performance report
Approach to Multiple types but highlights  Efficiency outcomes

measures outcomes

not want to shift to a national system if their current activities provide them
with the information they view as useful. In this sense, if performance meas-
urement is taken seriously, it can lead to centralization—an increase in the
federal role.

Intergovernmental Relations and Federal Performance Tools

Although both the GPRA and PART have an impact on intergovernmental
relations, they differ in the way they approach this task. The GPRA has an
outcome orientation and approaches the task in a one-size-fits-all manner.
The Program Assessment Rating Tool also emphasizes outcomes but has
attempted to differentiate between different program types. Table 11-1 notes
some of the differences between the two.

Government Performance and Results Act

Although there was minimal attention to third-party grants in the design of
the GPRA legislation, at least one arm of Congress did acknowledge the spe-
cial problems involving the balance between flexibility and accountability in
the performance activities. Two reports from the Advanced Studies and Eval-
uation Methodology General Government Division of the General Account-
ing Office (GAO—now the Government Accountability Office) did warn
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about these problems.> However, the warnings do not appear to have had
much impact either on other GAO reports or comments from Republican
congressional leaders. The GAO reports acknowledge the special problems
experienced in the implementation of performance measurement in pro-
grams with limited federal authority. And they emphasize the special prob-
lems involved in block (or what they call flexible) grants, issues related to
availability of performance data, and suggested strategies that could be of use
in addressing these problems.

The two GAO reports highlight three design features of federal programs.
First, they note that objectives of grant programs can be characterized as
either primarily performance related or primarily fiscal. Performance-related
objectives, according to the GAO study, focus on services, whereas fiscal or
financial assistance objectives focus on providing dollars (such as support for
goods or services) and targeting funding to needed jurisdictions. The second
critical feature addresses the question whether national objectives are best
achieved through a grant-specific operating program or by simply adding to
the stream of funds supporting ongoing state or local programs. The report
notes that “grants that operate as a funding stream are not federal ‘programs’
in this sense. Here, the federal agency provides funds that are merged with
funds from state or local sources (and sometimes from other federal sources
as well) to support state or local activities allowable under the flexible grant.”
The third feature deals with the activities supported by grant programs; some
flexible grants focus on a single major activity or a limited set of activities,
whereas others allow unrestricted choice among a wide variety of allowable
activities.

A GAO official, testifying on the program, pointed to limitations of per-
formance data in the flexible grant context. She noted that “few grant pro-
grams are able to obtain these data program-wide,” descriptive information is
useful to convey the variety of conditions under which programs operate,
and formal evaluation studies—if available—can be helpful. Whatever
sources are used, she stated, are likely to be helpful “when backed by statu-
tory authorization and budget resources than when it is not.”

In a report issued more than five years later, the GAO acknowledged that
one of the persistent challenges in setting outcome-oriented goals, measur-
ing performance, and collecting useful data is the difficulty encountered in
meeting GPRA reporting requirements for intergovernmental grant pro-
grams. Unlike the general tone of the report, this commentary was hardly
optimistic.
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Programs that do not deliver a readily measurable product or service
are likely to have difficulty meeting GPRA performance measurement
and reporting requirements. Intergovernmental grant programs, partic-
ularly those with the flexibility inherent in classic block grant design,
may be more likely to have difficulty producing performance measures
at the national level and raise delicate issues of accountability. . . . Rela-
tively few of [the programs reviewed] collected uniform data on the
outcomes of state or local service activities. Collecting such data
requires conditions (such as uniformity of activities, objectives, and
measures) that do not exist under many flexible program designs, and
even where overall performance of a state or local program can be
measured, the amount attributable to federal funding often cannot be
separated out.®

Program Assessment Rating Tool

When the Bush White House developed its own performance measurement
system after assuming office, the initial design of the system acknowledged
that different types of programs had special attributes. A range of program
approaches was defined; among them were block-formula grant programs.”
In the initial instructions for agencies, the OMB noted that

some block grant programs provide resources to non-Federal levels of
government to focus on specific program areas, such as education, job
training, or violence prevention. While the funds can often be used for a
variety of activities, they are for a specific purpose. In these cases,
national goals can be articulated that focus on outcomes to highlight for
grantees the ultimate purpose of program funds. Targets for these meas-
ures may be set by surveying grantees to gauge the expected scale of their
work or by looking at historical trend data. A system could be developed
that uses performance measures and national standards to promote
“joint” accountability for results. With this approach, after agreeing on
an appropriate set of performance measures, program targets can be set
at the local level and aggregated up to national targets. . . .

Some Federal programs are both large and diverse. They may be
designed to address multiple objectives or support a broad range of
activities or both. Block grant programs often have these characteris-
tics, with the added feature of allowing grantees the flexibility to set
priorities and make spending choices. Increased flexibility at the local



248  Beryl A. Radin

Table 11-2. Block and Formula Grant Program Ratings, Fiscal Year 2005

Percent

Block grant or Block grant

Rating All programs  formula programs  programs only
Effective 11 <3 0
Moderately effective 26 27 14
Adequate 21 20 14
Ineffective 5 10 43
Results not demonstrated 37 40 28

Source: Data from President’s Budget, Fiscal Year 2006.

level can limit efforts to set national goals and standards or create
obstacles for ensuring accountability. In other cases, the program may
focus on a limited set of activities which in turn are used for multiple
purposes by many distinct stakeholders. Establishing performance
measures for these types of programs can be challenging.?

Specific questions were devised to rate performance according to a set of
criteria. Theoretically, the questions would be sensitive to the structure and
demands of each type of program. Yet the questions developed for the inter-
governmental programs did not reflect the challenges that had been raised
both by the GAO and by the OMB itself. A program that had fiscal objec-
tives, was designed to operate within a broader funding stream, and sup-
ported diverse activities, for example, would not fare well in the PART evalu-
ation process because a number of these questions would be difficult to
answer, given that the federal funds were not self-contained and separable
from other sources.

In fact, this was the case for the block and formula grant programs that
were included in the PART analysis for the fiscal year 2005 budget. During
that year, PART analyzed 399 programs; 70 of which were designed as block-
formula grant programs, and 7 were designated specifically as block grant
programs. Table 11-2 compares the distribution of ratings for the block-for-
mula grant programs with the broader pattern for the 399 programs.

Compared with all programs, the block-formula grants were rated least
effective, and twice as many block-formula programs were rated by the OMB
as “ineffective.” Some block-formula grants have a history of more active fed-
eral presence, while others have a clear agenda of relative autonomy for the
grantees. Looking only at the seven block grants, the pattern is even more
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divergent. No program was rated effective, and three (43 percent) were rated
ineffective. The only block grant program that was rated as adequate was the
community mental health services block grant. Yet its sister grant, the sub-
stance abuse block grant, was rated as ineffective. Both of the programs could
be viewed as efforts designed with fiscal objectives that sought to operate
within a broader funding stream and supported diverse activities. But the
PART framework did not provide a way to acknowledge those realities, and
observers believed that the differences in rating were attributable to differ-
ences between OMB budget examiners.’

It is important to remember that many of the grant programs involved
policy areas that have been criticized by the Bush administration. These pro-
grams faced performance reviews highlighting the federal governments over-
sight role, even though the premise of block grants is that funds are sent to
the states with various degrees of freedom from complex federal oversight
requirements. Many states and local governments have their own perform-
ance and accountability review processes; overlaying federal PART reviews
has the effect of overriding state and local government self-management,
contrary to the intent of block grant projects. This set of problems is likely to
continue unless the OMB acknowledges that the federal role is passive, not
active, in some program areas.

Third-Party Government and Performance

Another way of describing the conflict between federal performance require-
ments and patterns of federalism is found in the literature on third-party
government. Paul Posner has written about the accountability challenges
posed by third-party government. Third-party government refers to collabo-
rative actions of governments and private institutions at multiple levels. Pos-
ner notes that the major challenge stems from diffuse political authority
embedded in third-party relationships. These players have independent bases
of political power and often have conflicting goals and interests. Posner sug-
gests that these third-party partners often have the upper hand in both policy
formulation and implementation and thus require the federal role to be a
partner involved in bargaining relationships.!?

Posner argues that there are a number of features in third-party relation-
ships that have implications for accountability. First, these providers (includ-
ing states, nonprofits, universities, and defense contractors) influence both
the setting of goals and implementation of these goals. Second, the partici-
pation of these parties is voluntary. Third, these providers often have
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monopolies over the means of program production. Fourth, these players
often have inside knowledge that creates information asymmetries that tilt in
their favor. Fifth, these providers are involved in efforts that Posner terms
“complex implementation chains,” in which the federal activity is only one of
a number of actions.!!

Many third-party arrangements are crafted to minimize the federal role;
despite the transfer of federal funds to these parties, there is often significant
political conflict over the appropriate role of the federal government.
Although it may pay (at least partially) for programs, the extent of its role is
disputed by both the third parties and their political supporters. The classic
dichotomy between principals and agents becomes difficult to put in place
when the principal (the federal government) has not been given authority to
control the agent (the third party).

Thus third-party perspectives create a major problem in the performance
context determining which party defines the outcomes that are expected.
States that already have performance measurement systems in place also do
not want to shift to a national system if their current activities provide them
with information that is useful to them. In this sense, if performance meas-
urement is taken seriously, it can lead to centralization—an increase in the
federal role. This occurs despite the political decision by Congtess to mini-
mize the control role of the federal government.

David Frederickson and George Frederickson’s book on third-party gov-
ernment provides an interesting comparison of two programs within the
Centers for Medicare and Medicaid Services.!? Although both programs
involve third-party players, one (Medicare) involves contracts with health
insurance and service carriers while the other (Medicaid) provides grants to
states and territories. The authors note that though neither program is a
direct service supplier, Medicare serves as an overseer or regulator around a
single program; by contrast, the federal government’s Medicaid role is more
indirect and is diversified around fifty-six separate programs.

Medicare is thus able to define specific program goals both for its integrity
program and its operations. In addition, the Centers for Medicare and Medi-
caid Services are able to establish performance goals that deal with customer
service issues. By contrast, the Medicaid relationships are described in terms of
fiscal intergovernmental relations. The Fredericksons find that “goal setting
and performance measurement at Medicaid appear to be heavily influenced by
changing relations regarding health care policy and implementation between
the federal government and the states and territories.”!3 This is reinforced by
the reality that the states and territories contribute about half of Medicaid
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funding. Thus, according to the Fredericksons, Medicaid is very decentralized,
has few and limited GPRA goals and performance measures, is the least
accountable to federal goals of the agencies and programs studied, in large
part because it is fiscal intergovernmental relations at work, and experiences
continual tension regarding who should pay for the Medicaid safety net.

Proposals were made in 2005 to consolidate the Community Develop-
ment Block Grant (CDBG) program and eighteen other grant programs into
a single block grant called the Strengthening America’s Communities Initia-
tive. To justify this decision, the OMB’s PART assessment for the program
was rated as ineffective. Although the GPRA assessments had indicated that
the CDBG program was meeting or exceeding its goals, the PART evaluation
criticized the program for lack of purpose and an effective design or strategic
planning process. The evaluation seemed to ignore the reality that the CDBG
was a block grant and that federal officials had limited ability to determine
how state and local governments would choose to spend the funds.

Major Issues Confronted

Since passage of the GPRA in 1993, a series of issues have arisen that have
made it difficult to implement the federal performance management require-
ments within an intergovernmental environment. They include data avail-
ability, the level of federal fiscal contribution, questions related to program
design and instruments used, legitimate differences between jurisdictions,
and differences between a federal reality and state or local realities.

Two issues, however, stand out as of particular concern to those who face
the federal performance assessment requirements. First, the process does not
acknowledge that the federal agencies frequently do not have control over the
outcomes that will flow from the federal funds. Second, the federal require-
ments (particularly those in PART) tend to ignore the reality that many pro-
grams contain multiple goals and outcomes, rather than focusing on a single
goal or outcome. These multiple goals and outcomes are often contradictory
to each other. Yet PART pushes agencies to focus on single goals.

Strategies to Address Tension between Levels of Government

Although the implementation of the GPRA and PART have provided the
framework and a point of focus for federal performance efforts, other efforts
have been undertaken within federal agencies to balance the two often con-
flicting imperatives: to provide states with flexibility and yet maintain a
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commitment to performance outcomes that acknowledges the expectations
of those who fund and authorize programs.

The analysis that follows is an effort to explore some techniques that have
been used by the federal government as it has attempted to bridge the goals
of funders with the demands of those who carry out programs. It suggests
that the initial expectations of those who believed that performance measures
would be a relatively easy way to address intergovernmental tensions were
naive and quite unrealistic. Such research would also build on the extant lic-
erature that deals with the more technical questions focusing on development
of performance outcomes, particularly the techniques that have been devised
to deal with multiple stakeholders and situations in which competing values
are at play.

The discussion highlights six approaches that have been taken recently
within federal agencies to deal with issues of performance. Some of these
efforts predate both the GPRA and PART initiatives, some are distinct from
them, and others have been melded into the GPRA and PART framework.
Some have been devised as a result of legislation and others through adminis-
trative action. All are struggling with the tension between federal agency
accountability on the one hand and devolution and discretion provided to
state and local agencies on the other. These include performance partner-
ships, incentives, negotiated measures, building performance goals into legis-
lation, establishment of standards, and waivers.

Performance Partnerships

Over the past decade, a number of federal agencies have adopted or at least
explored the possibility of moving categorical programs into performance
partnerships. These partnerships have become increasingly popular as agen-
cies realize the limitations of their ability to achieve desired changes in com-
plex settings. Partnerships between various agencies and government have
been around in some form for some years, but the performance orientation
of the contemporary effort is new. However, these efforts do build on the
concept of grantors and grantees as coequal, not as principals and their
agents. The image of the relationship is one in which partners discuss how
to combine resources from both players to achieve a prespecified end state.
This end state is expected to be measurable in order for a partnership to be
successful.

The design of a performance partnership addresses what some have
viewed as one of the most troubling problems faced by federal managers: lack
of control over outcomes. Although the managers may have control over
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inputs, processes, and outputs, they cannot specify end outcomes. Perfor-
mance partnerships may involve agreements between federal officials and
state or local agencies; they may be ad hoc or permanent.

The performance partnerships entered into by the Environmental Protec-
tion Agency (EPA) and the states during the 1990s have been among the
most visible of these arrangements. However, there have been proposals for
the development of performance partnerships involving health programs,
programs for children, and the Office of National Drug Control Policy.
According to the EPA, “Performance Partnerships establish a new working
relationship whereby the States and EPA determine on an annual basis what
and how work will be performed. Traditionally, the process for funding and
addressing environmental and public health priorities has been conducted
with a single media focus. States have submitted up to sixteen annual work
plans and received multiple grants to support air, drinking water, hazardous
waste, and other pollution control programs.”!4

The GAO also has noted that states and EPA disagreed over the degree to
which states would be permitted to vary from the national core measures and
the composition of the measures. Because each of the EPA regional offices
enters into the arrangements with the states in their region, there is some
variation between agreements across the country. This was of concern to the
GAO analysts.!>

The Environmental Protection Agency’s experience with performance
partnerships illustrates some of the problems that are intrinsic to this per-
formance strategy and agreement form. The individual negotiation between
the federal agency and (in this case) states is likely to result in variability of
agreements across the country. In fact, to some the individual tailoring of
agreements is the strength of the mechanism. However, others are concerned
that this variation results from differential treatment of jurisdictions.

The problems with data identified by the GAO are also a predictable fac-
tor in any performance partnership agreement. The idea of performance
partnerships can be attractive to federal agencies charged with the implemen-
tation of programs that involve policy sectors that lack well-established data
systems or even data definitions. In such settings, it is difficult to establish
and to garner data for more traditional approaches to performance measures.

Incentives

Over the past several decades, as the economics paradigm has increasingly
influenced policy, some policy analysts have focused on the use of incentives
as a way to change behavior. Incentives seek to induce behavior rather than
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command it.!® According to David Weimer and Aidan Vining, bureaucrats
and politicians have tended to be less enthusiastic about this approach than
are those trained in economics.!” This has occurred, they argue, because
bureaucrats and politicians tend to be attracted to direct regulation because
they believe that incentives also require governmental intervention and there-
fore involve regulation.

To some degree, however, incentives have been at play in the pastin a
number of federal programs through matching fund requirements. When the
federal government offers funds as an incentive to induce states to provide
their own funds, the matching requirements do serve an incentive function.
In many cases, however, performance expectations are not made explicit, par-
ticularly in programs carried over from the past.

Probably the most dramatic example of performance incentives in the con-
temporary American scene was found in the High Performance Bonus pro-
gram actached to the TANF welfare program. That 1996 legislation called on
the secretary of health and human services, in consultation with the National
Governors Association and the American Public Welfare Association, to
develop a formula measuring state performance relative to block grant goals.
Bonuses to an individual state could not exceed 5 percent of the family assis-
tance grant. In addition, the law established a bonus for states that could
demonstrate a reduction in the number of out-of-wedlock births and abor-
tions in the most recent two-year period compared with the previous period.
The top five states would receive a bonus of up to $20 million each, and if
fewer than five states quality, the grant would be increased to $25 million each.

The first high-performance bonus awards were made in December 1999.
The awards, totaling $200 million, were made to twenty-seven states; states
were chosen on the basis of their ranking in each of the four categories. The
states ranked the highest in each category were Indiana for job placement,
Minnesota for job retention and earnings, Washington for the biggest
improvement in job placement, and Florida for the biggest improvement in
job retention and earnings. Eleven states received bonuses in two categories,
and one state (Minnesota) was successful in three.

The bonus effort within TANF was a subject of some controversy both
during the period when the criteria for awarding the funds were established
and following the first awards. At one point, a proposal was made to simply
divide the $200 million available annually for these awards equally among the
fifty states and others eligible for the funds. Some critics of the bonus require-
ment argued that the categories that were established for the allocations were
not directly related to the behavior of the state welfare agencies charged with
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implementing the TANF program. Economic conditions within the state
were thought to be more responsible for the increases or decreases than the
action of the state agency. Others have argued that the criteria that were
established do not measure the real goal of TANF—the well-being of chil-
dren. They called for the establishment of performance measures that high-
light child welfare, child care, Head Start, and other noncash programs racher
than focus only on the employment behavior of adults. The availability of
data, however, were viewed as one of the reasons why other criteria had not
been used.

The TANF experience illustrates the dilemma involved in using an incen-
tive strategy. It is difficult to ascertain the direct relation between the behav-
ior of the state or local government and specific outcomes. In addition, com-
plex programs such as TANF have an array of program goals and
expectations, and it is not easy to achieve agreement on performance stan-
dards. Some critics of the incentive strategy argue that state or local jurisdic-
tions will atctempt to game the system and develop policies that may meet the
performance measures rather than achieve the basic expectations of the legis-
lation. Others argue that this already occurs and so the situation is not much
different from what it has been in the past. Similar problems were experi-
enced in the Job Training and Partnership Act. Burt Barnow and Jeffrey
Smith have noted how difficult it is to apply the principal-agent framework
to that program because of the difficulty the federal government had in
defining goals.!®

Negotiated Performance Measures

One of the most common complaints by state and local governments is that
the federal government attaches a set of requirements to its funding that do
not meet the needs of the nonfederal jurisdiction. Indeed, this is one of the
arguments that have been used to justify the transformation of categorical
program grants into block grant efforts. Block grants have proved to be one
of the most difficult grant forms on which to impose performance require-
ments. Balancing the flexibility of the block grant (allowing states and locali-
ties to meet their own particular needs) with a desire for greater accountabil-
ity for the use of those funds has been problematic for federal officials.

The Maternal and Child Health Services Title V Block Grant has operated
in some form as a federal-state partnership for most of its sixty-year history.
Even after the program was converted from a categorical grant program to a
block grant in 1981, the professional relationship between the federal agency
charged with implementing the program and the state maternal and child
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health (MCH) agencies continued to be relatively close. The Omnibus Bud-
get Reconciliation Act of 1989 did require states to report on progress on key
maternal and child health indicators and other program information.

In 1996 the Maternal and Child Health Bureau, in the Health Resources
and Services Administration of the Department of Health and Human Ser-
vices, began a process with states that would establish a set of mutually
agreed-upon measures with data sources to be used in the program. In the
development phase of this process, the MCH Bureau created an external
committee of thirty experts, representing various interests in the field of
maternal and child health, that would help set overall direction for the
process, provide technical expertise, and endorse the final results. Participants
from associations and advocacy groups were expected to engage their own
constituencies to ensure accurate representation. Review and comment from
the state agency officials was solicited at various points during the process.

In March 1997, draft performance measures and guidance revision princi-
ples were presented at the annual meeting of the Association of Maternal and
Child Health Programs; this meeting was attended by virtually all the rele-
vant directors in the country. Eight representative states, chosen from seven-
teen volunteers, were selected to pilot test the measures for practicality and
data collection issues. The consultation process that was used was approxi-
mately two years in duration; one year was spent on the development of the
measures, and one for pilot testing the process.

By the end of 1997, the MCH Bureau had established eighteen national
performance measures that were incorporated into the application and
reporting guidance for the Title V block grant funds. These measures were
drawn from goals related to Healthy People 2000 objectives over which
grantees exercised substantial control. The performance measures were cate-
gorized as capacity measures (related to ability to affect the delivery of ser-
vices), process measures (related to service delivery), and risk factors (involv-
ing health problems). Each individual state also was required to establish and
report on between seven and ten of its own supplemental performance meas-
ures to provide a more complete picture of the program within that state. In
addition, the MCH Bureau set six national outcome measures—ultimate
goals toward which the performance measures are directed and for which
ultimate achievement depends on external factors beyond the control of the
state grantee.

As a result of this process, MCH block grant applications and annual
reports contain a wealth of information concerning state initiatives, state-
supported programs, and other state-based responses designed to address
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their MCH needs. The electronic information system that has been devel-
oped in this program, based on the applications and reports, collects both
qualitative and quantitative data that are useful to a number of audiences.

The MCH experience indicates that when certain conditions are met it is
possible to achieve agreement on performance measures. Programs that are
not politically volatile or do not have a widely disparate set of expert opin-
ions are appropriate for this process. In addition, prior work and data systems
(in this case, involving Healthy People 2000) laid the foundation for consen-
sus on many outcome and process objectives. The measures recognized and
separated objectives over which grantees exercise influence and control from
those that depend on external factors beyond their control. Even when these
conditions are present, however, the negotiation process is time consuming
and requires an investment of staff and resources by federal agencies.

Performance Goals in Legislation

Over the past few years various pieces of legislation have been crafted with
attention to performance goals. Unlike the GPRA and PART approaches,
which focus on the appropriations process, this approach emphasizes the
authorizing role in Congress. Two pieces of legislation illustrate this strategy:
the modifications to the vocational education program and the creation of
the Workforce Investment Act as a replacement for the Job Training Partner-
ship Act. In both cases, the legislation represented a move from an emphasis
on input or process requirements to a focus on performance outcomes.

The Workforce Investment Act, signed into law in August 1998, reforms
the federal job-training programs and creates a new comprehensive work-
force investment system. It was constructed on top of the Job Training and
Partnership Act experience. The reformed system is intended to be customer
focused, to help Americans access the tools they need to manage their careers
through information and high-quality services, and to help U.S. companies
find skilled workers. Increased accountability is one of the principles embod-
ied in the legislation. The act specifies core indicators of performance that
become the structure for reporting by state and local governments. These
core indicators include measures of entry into unsubsidized employment,
earnings received, and attainment of a credential involving work skills. Indi-
cators for eligible youth and customer satisfaction measures are also specified
in the legislation. States are expected to submit expected levels of perform-
ance for these indicators in their state plans. Similar indicators of perform-
ance were also established in the Carl D. Perkins Vocational and Applied
Technology Education Amendments of 1998. The modifications to the
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existing program emphasize the importance of establishing a state perform-
ance accountability system. The legislation requires states to identify core
indicators in their state plans involving student skill achievement, attain-
ment of educational credentials, and placement in education, employment,
or military service.

Further refinement of these requirements was established by both federal
departments through the regulations development process. In drafting these
pieces of legislation, Congress assumed that the core indicators reflect com-
mon practices across the country and that data systems are available to report
on achievement of the goals. This assumption has not been supported in
practice.!” Although this approach has the potential of establishing a frame-
work in which performance measures might be used, the complexity of the
employment system makes it extremely difficult to implement the intent of

the effort.

Establishment of Standards

In some cases, the role of the federal government has been to establish per-
formance standards that are meant to guide the behavior of state and local
governments. At least theoretically, these standards are to be voluntary, and
the ability of a state or locality to conform to them is not tied to eligibility
for specific federal dollars. The federal role in this strategy may involve the
development of the standards and provision of technical assistance and at
times could include payment for meeting these norms and guidelines.

The Clinton administration’s proposal for the development of voluntary
national testing in reading and mathematics serves an example of this
approach. In contrast to the No Child Left Behind legislation developed by
the Bush administration, the Clinton standards were voluntary and did not
have sanctions attached to them that could be imposed on states and locali-
ties. But the response to the limited Clinton proposal, particularly by some
governors and education leaders, illustrates the types of problems that may
emerge from this strategy.

Although several governors were supporters of this administration pro-
posal in 1997, others expressed concern about the initiative.?? A number of
states already had test systems in place and did not want to replace their
existing performance accountability systems with the national approach. Still
others were uncomfortable with the content of the tests, particularly their
accuracy and validity in measuring achievement and their substantive scope.

The proposal for voluntary tests in mathematics and English also uncov-
ered another problem that is likely to be confronted whenever the standards
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strategy is employed: fear that the information gathered through these assess-
ments has a life of its own and will be used inappropriately. This is particularly
problematic because the information that is collected was meant to illustrate
achievement at the individual level. Questions of privacy and information
security have been raised and were not answered to the satisfaction of critics.

Waivers

Authority to grant waivers to state or local governments for specific programs
has been in place for many years. Although the waiver authority has been
viewed as a way to meet the unique needs of individual states, it has also been
closely tied to a research and development strategy, providing latitude to
nonfederal jurisdictions to experiment with new innovations and new ways
to deliver services. For example, the secretary of health and human services
had the authority under Section 115 of the Social Security Act to waive spec-
ified provisions of the act in the case of demonstration projects that were
likely to promote the objectives of the act. These waivers were expected to be
rigorously evaluated. The waiver authorization has usually been defined in
the context of specific programs, and the criteria for granting the waivers are
established within the authorizing legislation or implementing regulations.
Certain requirements (such as civil rights requirements or filing performance
information) cannot be waived.

This authority has been employed extensively in the past in several pro-
gram areas, particularly involving welfare, Medicaid, and the Job Training
Partnership Act. Waivers have been used to allow states to establish their own
approach and to eliminate or modify input or process requirements. Many of
the waivers require the proposed modification to be budget neutral—that is,
it does not incur new costs for either the waiving jurisdiction or the federal
government. For some, the waiver process is a mechanism that can be used to
make a case for policy change. The experience with waivers in the earlier wel-
fare program (Aid to Families with Dependent Children) and in the program
implemented under the Job Training and Partnership Act became an impor-
tant part of the justification for major changes in each of the programs, lead-
ing to the TANF program and the Workforce Investment Act.

At least one House member, Representative Major Owens (D-N.Y.),
expressed concern about the waiver process. He asked, “In this process of rush-
ing to grant waivers and place our faith in the State governments, do we have
some safeguards? And can we have more safeguards and some stringent penal-
ties for people who violate the law because the waivers give them a situation
where nobody will be watching, monitoring, holding them accountable?”?!
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As Owens suggested, the proposed legislation did not focus on questions
of performance. Although some of the existing waiver authorities did high-
light performance issues when they required evaluation as a condition of the
waiver, the proposed legislation accentuated the streamlining of the process,
not the results that emerged from the changes.

Conclusion

The appropriate role of the federal government in the intergovernmental sys-
tem has been debated for many years. Despite the rhetoric that is used to
describe one perspective or another (for example, a strong federal govern-
ment or a federal presence that defers to other levels of government), most of
the shifts that have occurred over the years have taken place as specific legisla-
tion is crafted. The pendulum swings both in terms of the rhetoric used and
specific policy design; the past few decades, however, have seen an emphasis
on the devolution of responsibilities (at least rhetorically) to states and locali-
ties for the implementation of programs that are partially or mainly funded
with federal dollars. Fewer and fewer federal domestic programs are entirely
implemented by federal staff.

Efforts to hold federal government agencies accountable for the way that
programs are implemented assume that these agencies have legitimate
authority to enforce the requirements that are included in performance meas-
ures. Despite the ubiquitous nature of the performance rhetoric, the exam-
ples discussed here suggest that there are many pathways that can be taken to
join the federal-level concern about performance with sensitivity to the needs
of the governmental third parties involved in implementing the programs. In
some cases, the two goals are not compatible; in others, it is possible to work
out a mutually agreeable scenario. In this age of fiscal scarcity, both the fed-
eral government and states are extremely conscious of requirements that actu-
ally increase their costs for program implementation.

It is not easy to craft a strategy for performance measurement activity that
addresses the tensions surrounding the intergovernmental system. The
approach that is taken must be sensitive to differences among policies and
programs, differences among the players involved, the complexity of the
worlds of both the federal and nonfederal agencies involved, and the level of
goal agreement or conflict. One of the most vexing problems in the perform-
ance area involves the availability of good data—data that have been verified
and believed to be valid by all parties to the relationship. The data problem

cuts across all of the strategies. Few policy sectors have the tradition or past
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investment in the creation of good data systems that would allow one to
know whether performance has actually been achieved. In addition, the expe-
rience with all of these efforts indicates how difficult it is to achieve a per-
formance measurement system that focuses on outcomes. Part of the prob-
lem relates to the lack of control many agencies have over the achievement of
program goals and the difficulty of linking program activities to results, even
when those results can be measured.

This repertoire of performance efforts also indicates that government-wide
policies such as the GPRA and PART are not particularly effective because
they do not respond flexibly to the differences in programs with third-party
and intergovernmental dimensions. Without acknowledging these differ-
ences, the performance agenda leads to increased centralization and defini-
tion of outcomes by the federal government. It collides with strategies of
devolution and a diminished federal role. The process of defining perform-
ance measures seems to work when it is devised in the context of specific pro-
grams, modest in its reach, and sensitive to the unique qualities surrounding
those initiatives. If performance requirements are not sensitive to the differ-
ences in program and policy design, they are likely to fan increased conflict
between levels of government. That is likely to lead to behaviors that dimin-
ish the possibility of emphasizing outcomes and performance because the
actors in the system do not trust one another enough to develop appropriate
measures.
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Brock GrRaNTS AND DEVOLUTION
A Future Tool?

CARL W. STENBERG

S ince the 1970s, American presidents have sought to reduce the size,
increase the performance, and constrain the expenditures of federal
domestic departments, agencies, and programs. Launched by both Republi-
can and Democratic presidents, these efforts have had common themes: the
national government was too large, and its elected and appointed officials
were out of touch with grassroots needs and priorities; the federal bureau-
cracy was too powerful and prone to regulation; the United States Congress
was too willing to preempt states and localities and to enact mandates with-
out sufficient compensatory funding; the national government was too
involved in domestic activities that were properly state or local affairs; there
were too many narrow, overlapping federal grant-in-aid programs; and state
governments were too often considered mere administrative subunits of the
national government rather than the vital “laboratories of democracy” envi-
sioned by Justice Louis Brandeis.!

Remedial proposals and actions to address these and related concerns
about big government and nationally centered federalism have taken a variety
of forms. These have included enactment of the General Revenue Sharing

The author wishes to express appreciation to David Leonetti for research assistance on this chapter.
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program in 1972; establishment of standard federal administrative regions
and federal regional councils in the early 1970s; passage of the Omnibus
Budget and Reconciliation Act of 1981, the Government Performance and
Results Act of 1993, and the Unfunded Mandates Reform Act of 1995; pro-
posals to “sort out” and “trade off” national and state functional responsibili-
ties; promulgation of federalism executive orders; and initiation of various
federal regulatory relief measures.

Block grants have been considered instruments of federalism reform. They
have been used as a tool for redistributing power and accountability through
devolution and decentralization of authority.

Key Distinctions

During the 1990s, practitioners, academicians, and the media focused
increased attention on what was called the “devolution revolution.”? Former
Michigan governor John Engler, in a statement to the Republican Governors
Association meeting on November 23, 1996, said devolution consists in
“pushing more power down to state and local governments.” However, as it
has turned out, devolution has been more rhetorical, or at best evolutionary,
than revolutionary.> According to Joseph F. Zimmerman, there have been
only a handful of successful efforts to shift functional responsibilities fully
from the national to the state governments through legislative, executive, or
administrative devolution. These include regulation of marine port pilots,
insurance, interstate horse racing, shipping, and boundary waters.*

Instead of full devolution, featuring total removal and reassignment of
federal policy, funding, regulatory, and administrative responsibilities, pro-
posals have been made to restructure categorical grant programs to reduce
federal requirements and oversight and give states opportunities for leader-
ship and innovation in certain areas. These approaches are more accurately
termed “partial devolution,” in that while the states exercise significant
authority and discretion, the national government continues to be involved
in major policy, programmatic, and financial ways. Although it is unlikely
that the partially devolved responsibilities will be rescinded, Congress and
federal administrators may reassert authority, if performance fails to meet
national standards and expectations by withholding funds, establishing set-
asides of funds for particular purposes, demanding reimbursement for
improper expenditures, or delaying application approvals.

A third approach that has been confused with devolution is intergovern-
mental decentralization. Here, although state and local officials may be
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accorded more responsibility and discretion, the national or regional offices
of federal agencies continue to set policy and standards, enforce program and
crosscutting regulations, and oversee fund allocations. Recentralization of
authority occurs if performance is unsatisfactory. Decentralization also does
not usually involve major restructuring of existing federal categorical grants.

Intergovernmental decentralization was a component of the Clinton
administration’s Reinventing Government agenda through the National Per-
formance Review. Substantial decisionmaking authority was decentralized to
regional offices of certain federal agencies, most prominently the Department
of Housing and Urban Development. For example, owing to previous civil
unrest, the city and county of Los Angeles received a temporary exemption
from the department’s community development block grant (CDBG) regula-
tions, allowing the city and county to spend 25 percent of its CDBG funding
on public service activities. Under normal circumstances, grantees can spend
only 15 percent of their funding on this purpose.® Performance partnerships
also were negotiated with state agencies, under which qualified state agencies
were given greater authority over priority setting, reporting, and other
administrative aspects of federal program delivery. The Department of
Health and Human Services, for instance, waived federal regulations and
other requirements to allow states to experiment with redesigned welfare
delivery systems. President Bill Clinton’s 1996 budget called for creation of
twenty-seven performance partnerships involving 271 programs and amount-
ing to $66 billion; state and local officials would negotiate with federal
administrators to shift funds among the covered programs.®

The results of these three approaches to federalism reform are difficult to
assess. Clearly, full devolution has not been popular. From a systemic per-
spective, the block grant record has not been impressive. David Beam and
Timothy Conlan conclude that “the block grants device has proved hard to
adopt, even more difficult to maintain, and has not at any rate reduced the
number of separate grants overall.”” Moreover, there is some indication that
devolution has had at most a modest effect. Although administrative decen-
tralization approaches have not been widely adopted by federal domestic
agencies, state agency heads reported less intrusive national fiscal and regula-
tory influence in 1994 and 1998 surveys from the American State Adminis-
trators Project. Interestingly, this trend in reported declining national influ-
ence continued in the 2004 survey results. According to Chung-Lae Cho and
Deil Wright, “This suggests that devolution as political strategy had an iden-
tifiable and noteworthy policy impact. Its effects, however, were modest and
more evolutionary than revolutionary.”®
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Evolution of the Block Grant

The block grant is a tool for partial devolution of federal domestic responsi-
bilities that has been used for more than four decades. A block grant is
defined as a federal aid instrument that provides funding for a wide range of
functionally related purposes and activities and gives recipients considerable
flexibility in using these funds. States and local governments may use discre-
tion in identifying problems, establishing outcomes, setting priorities,
designing delivery systems, and monitoring performance. Block grants fea-
ture simplified planning, application, and administrative procedures and
reduced financial reporting and auditing requirements. Most federal funds
are allocated through a statutory formula, usually without recipient matching
or maintenance-of-effort expectations. From a public management perspec-
tive, block grants potentially enhance efficiency and effectiveness values in
the federal system.’

According to the U.S. Advisory Commission on Intergovernmental Rela-
tions (ACIR), the block grant is the “preferred instrument to provide federal
financial assistance” when the following set of conditions is present: “A clus-
ter of functionally related categorical programs has been in existence for some
time; the broad functional area to be covered is a major component of the
recipients’ traditional range of services; heavy support for those recipient
services that Congress determines to also have national significance is
intended; no more than mild fiscal stimulation of recipient outlays is sought;
a modest degree of innovative undertakings is anticipated; program needs are
widely shared, both geographically and jurisdictionally; and a high degree of
consensus as to general purpose exists among Congress, the federal adminis-
tering agency, and recipients.”1?

The block grant concept can be traced to 1949, when the Commission on
the Organization of the Executive Branch (known as the Hoover Commis-
sion) recommended that “a system of grants be established based upon broad
categories—such as highways, education, public assistance, and public
health—as contrasted with the present system of extensive fragmentation.”!!
Not until 1966, however, was a block grant enacted, through the Partnership
for Health Act (now the preventive health and health services block grant),
followed two years later by the Omnibus Crime Control and Safe Streets Act
of 1968. Under the Nixon administration, three other block grants were
approved—through the Comprehensive Employment and Training Act of
1973, the 1973 amendments to Title XX of the Social Security Act, and the
Housing and Community Development Act of 1974.
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Interest in block grants languished until the Omnibus Budget and Recon-
ciliation Act of 1981, in which nine new or restructured block grants were
created by consolidating seventy-seven categorical programs amounting to
$6.5 billion, about 7 percent of the $95 billion federal aid total. Most of
these programs had been previously ignored or turned down by congressional
authorizing committees, their restructuring buried in a lengthy bill. In a
sense, these block grants could be considered more historical accidents than
carefully conceived restructurings of categorical programs.!?

Between that time and 1995, only five new block grants were added to the
Catalog of Federal Domestic Assistance: for surface transportation, prevention
and treatment of substance abuse, community mental health services, transi-
tion from homelessness, and child care and development. Three existing
block grant programs—Community Youth Activity, Criminal Justice Assis-
tance, and Alcohol, Drug Abuse, and Mental Health Services— were termi-
nated. The U.S. General Accounting Office (GAO) and the ACIR both
reported a total of sixteen operational block grants as of 1995.13

Over the thirty years from the mid-1960s until the mid-1990s, there was
lukewarm interest in and mixed motivation for block grants. Twenty-three
block grant programs were created during this time, four of which were con-
verted into other block grants, and four block grants were eliminated.!4
Meanwhile, the number of categorical programs grew from 395 to 617.1°

Although serving various needs and constituencies, these “old-style” block
grant programs shared three key characteristics: none accounted for a major-
ity of total federal aid in the functional area authorized, and in most cases the
block grant existed alongside much larger categorical programs; collectively
they represented a relatively small share of federal assistance to states and
localities, about $36 billion—16 percent—of the $225 billion fiscal year
1995 aid total; and they were chiefly instruments of administrative decentral-
ization, not devolution, owing to their relatively small financial magnitude,
limited programmatic scope, and congressional recategorization over time.!°

It is not surprising that block grants have been dwarfed by the categorical
aid programs preferred by members of Congress. Congress has been unwill-
ing or reluctant to turn over significant funds and discretion to state and
local officials because of concerns about recipients’ management capacity,
recipients’ ability to make the “right” allocation choices, and members’ eager-
ness to take political credit. When unhappy with recipient decisions in using
federal funds, congressional committees have recategorized programs through
set-asides and cost ceilings. For example, as a result of concerns that states
and localities were allocating too much of their Safe Streets funds to law
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enforcement, three years after creating the block grant Congress added a sep-
arate program to the act, setting aside 15 to 20 percent of the block grant
award for financial assistance to correctional institutions and facilities.

The motives of block grant proponents changed between the 1960s and
the 1980s. The block grants of the Lyndon Johnson and Richard Nixon
administrations were instruments for administrative “cleanup” through con-
solidation, like the CDBG, and for making modest new or increased invest-
ments of federal funds in the program or activity areas authorized, such as
the Omnibus Crime Control and Safe Streets Act.!” Most block grants pro-
posed by Ronald Reagan and George H. W. Bush, however, were accompa-
nied by caps on or reductions in total appropriations available for consoli-
dated programs, which were justified on the basis of projected cost savings of
10-15 percent resulting from a shift from federal to state administrative lead-
ership. For example, although the amounts varied from program to program,
the overall decrease of federal funding for the nine Omnibus Budget and
Reconciliation Act block grants was 12 percent.!® In contrast, CDBG pro-
gram appropriations under the bill signed by President Nixon were 15 per-
cent above the level of the merged categorical grants.!?

In addition to cutbacks, the block grants of the Reagan and Bush adminis-
trations bolstered the governors’ role. These block grants were federal-state
ventures; local governments no longer received funds directly from the fed-
eral government except for the Nixon era comprehensive employment and
training and community development block grants.

From Old-Style to New-Style Block Grants

Expectations and stakes have been raised considerably by the “new-style” post-
1995 block grant proposals, of which the Temporary Assistance for Needy
Families (TANF) program was the precursor. President Bill Clinton’s signing
of the Personal Responsibility and Work Opportunity Reconciliation Act on
August 22, 1996, signaled bipartisan recognition that the time was opportune
to turn greater responsibility over to the states and to rein in federal domestic
spending and regulation. The act illustrates a successful attempt to convert a
categorical program into a new-style block grant. The legislation broadly
authorized states to use federal funds to accomplish the purposes of welfare
reform. The architects of TANF gave states significant opportunities to exer-
cise flexibility in setting priorities, determining eligibility, integrating state
programs, streamlining and reengineering delivery systems, and transferring
monies to related child care and social services block grant programs.
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These breakthroughs were dampened by continuing concerns about
accountability, managerial capacity, and fairness. The price tag for partial
devolution was capping federal financial participation in meeting the needs
of low-income persons by shifting individual entitlements to fixed grants (an
indicator of future block grant design), continuing certain minimum
national requirements, and imposing federal restrictions, such as those limit-
ing aid to five years, requiring welfare recipients to find work within two
years and to spend a certain number of hours each week working or seeking
work, and curbing benefits for legal and illegal immigrants. As a result,
though at $16.7 billion annually TANF became the largest block grant
enacted to date, like others it was a hybrid program balancing stringent fed-
eral standards against significant state flexibility.2% Also like its predecessors,
more federal requirements were added to the program during TANF’s reau-
thorization, calling on states to provide documentation that at least half of all
families and 90 percent of two-parent families receiving welfare assistance
met TANF work requirements and requiring states to include in these calcu-
lations anyone receiving benefits under separate state welfare programs. Fail-
ure to do so leads to a loss of from 1 to 5 percent of TANF funds in the first
year of noncompliance and 2 percent thereafter.?!

Whether other block grant proposals will follow the path of welfare
reform remains to be seen. Historically, program overlap and duplication
have provided a rationale for creating block grants through consolidation of
categorical aids, and there are now more categorical programs than ever
before. In 1995 the ACIR’s “fragmentation index” found that these programs
were becoming increasingly splintered.?? This trend has continued in the
ensuing years, raising concerns about efficiency and effectiveness.??

In the 104th Congress, for example, several bills were introduced that
together would have consolidated 49 programs, with a combined annual
appropriation of approximately $217 billion, into ten block grants. Only one
of these proposals was approved in 1995—authorizing $503 million for local
law enforcement. The two houses of Congress approved different versions of
an employment and training block grant, which would have merged about
150 programs into one or three block grants amounting to about $25 billion,
but no agreement was reached.?*

The approval record of block grants remains modest, with only 23 pro-
grams existing as of 2006, depending on definitions.?> Interestingly, accord-
ing to the latest edition of the Catalog of Federal Domestic Assistance, 108 new
programs have been added, only 1 of which is a block grant, enacted in
2004. The Specialty Crop Block Grant program awards $7 million in project
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grants to states for initiatives to increase fruit, vegetable, and nut consump-
tion and to bolster the competitiveness of U.S. specialty crops producers.
Annual performance reports are required of recipients.

As indicated in appendix 12A, at least twelve block grant proposals were
introduced in Congress between 2001 and 2005. They covered a range of
programs, chiefly health and social welfare related, in contrast to the trans-
portation and community development emphasis of earlier block grants.
These legislative proposals included Medicaid, community development,
low-income housing, low-income employment transportation services, child
welfare, job training, Head Start, and homeland security. Compared with
their predecessors (excluding TANE the CDBG, and social services grants,
which rank among the twenty largest federal grant programs), these block
grants represented potentially big dollars. According to the Urban Institute,
if all of them were enacted (an unlikely prospect), the block grant portion of
total federal assistance would jump from around 20 percent to 61 percent,
mainly owing to Medicaid.?

The goals of contemporary block grant advocates have been wide-ranging
and not necessarily complementary. They include reducing the federal budget
deficit by cutting appropriations levels for discretionary programs; capping
and constraining federal domestic spending by converting open-ended enti-
tlements to close-ended fixed appropriations; realigning functionally related
programs to reduce overlapping, simplify and streamline administration, and
improve management efficiency; removing the national government from cer-
tain domestic areas; replacing one-size-fits-all approaches to program design
and delivery; promoting innovation and competition through pilot programs;
ensuring that recipients meet performance standards and demonstrate accom-
plishment of program outcomes; and targeting federal financial assistance on
needy communities and individuals. Because of the potential extent of shift-
ing authority to recipients, like TANF some of these new-style block grants
could be vehicles for partially devolving federal domestic responsibilities as
well as for decentralizing decisionmaking.

A controversial example of how some of these goals were advanced in Pres-
ident George W. Bush’s fiscal year 2006 budget was the Strengthening Amer-
ica’s Communities Initiative, which sought to combine eighteen existing
grant programs into a single $3.75 billion block grant. The initiative called
for relocation of the CDBG program from the Department of Housing and
Urban Development to the Department of Commerce and its inclusion in
the grant program merger. The funding level for the entire new block grant
program was more than $400 million less than the amount allocated to the
CDBG alone in fiscal year 2005. The Strengthening America’s Communities
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Initiative was intended to eliminate duplication of services provided by a
number of different programs existing in different federal departments. Plac-
ing all community and economic development programs under the Depart-
ment of Commerce was meant to reduce inefficiency, facilitate their adminis-
tration, and cut costs. The proposal also authorized challenge grants, which
allow municipalities to compete for additional funding as an incentive for
enacting certain economic development programs. Congress rejected the
transfer proposal and funded the CDBG program at $3.748 billion for fiscal
year 2006, which was down from $4.15 billion in fiscal year 2005. The fiscal
year 2007 budget maintained the Bush administration’s commitment to the
Strengthening America’s Communities Initiative but did not include reloca-
tion of the CDBG.%’

Concerns

After more than four decades of experience with block grants, many state and
local officials remain uncertain about the fiscal impacts of contemporary
block grant candidates. In part, this is a result of the message being sent—
more devolution of authority, flexibility in administration, and freedom to
innovate in exchange for a restrained federal financial role and increased per-
formance expectations.

Some new-style block grants would cap spending and close previously
open-ended entitlements. This shift was a key component of TANF, and
spending caps and cost control measures are an important feature of the Bush
block grant proposals for housing vouchers, food stamps, and Medicaid.
With inflation factored in, state and local government leaders could face at
least three unpopular choices: making cutbacks in funding or benefit levels
for certain services, eliminating some recipients from eligibility, or shoulder-
ing new expenditures to cover the gaps.

Another cause for concern is the mixed federalism record of the Bush
administration. Articulation and action on the administration’s philosophy
toward intergovernmental relations was put on the policy back burner by
international events following September 11, 2001. However, despite the
positive devolution thrust of new-style block grant proposals, state and local
officials point to the centralizing effects of other Bush administration initia-
tives, such as the Department of Homeland Security, the USA PATRIOT
Act of 2002, the Real ID Act, and the No Child Left Behind Act, together
with the administration’s support for a reduced funding ceiling for the social
services block grant and for transfer of the community development block
grant to the Department of Commerce.
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Other skeptics and opponents are concerned that these shifts from categori-
cal to block grants would diminish congressional oversight and control and
also blur needs-based targeting. Yet the advantage of block grants in efficiency
and effectiveness is diminished to the extent that recipients make allocation
decisions that do not meet with the approval of congressional and federal
agency program stewards, which could lead to recategorization. Given the fun-
gibility associated with federal discretionary monies, additional concerns are
raised about accountability for results in accordance with the Government Per-
formance and Results Act of 1993 (GPRA), as block grants are passed through
state agencies to a plethora of governmental and nongovernmental service
providers. As a result of these tracking difficulties, federal oversight has often
focused more on the proper fiscal use of the funds than on program outcomes.
According to the GAO, for example, the Substance Abuse and Mental Health
Services Administration monitors programs to ensure funds are being used
properly, but it does little to assess program effectiveness on a national level.?8

Finally, the desirability of turning over significant authority to states has
been questioned by some, who point out that a primary reason for expansion
of federal domestic programs was the states” inability or unwillingness to
assume responsibility and that partial devolution could lead to a race to the
bottom, owing to interstate competition for federal dollars. This argument is
pressed by special interest groups who are skillful at lobbying Congress seek-
ing federal preemption. Local officials also argue that channeling increasingly
limited funds through state bureaucracies is inefficient and leads to diffusion
rather than targeting of resources, and they complain about excessive state
administrative and reporting requirements.?’

These concerns are critical components of the block grant devolution

debate. They are not easily addressed.

Lessons Learned

Research and evaluations provide a number of lessons from previous experi-
ence with implementing old-style block grants that may prove instructive.
Generalizing about how fifty states and thousands of substate units have han-
dled block grants, however, is risky business. The following eight observa-
tions are offered as points of departure for consideration.

First, block grants have a life cycle; and as they have matured, they have
tended to become recategorized and less flexible. During the reauthorization
process, congressional committees have often established categorical programs
within the block grant, set cost ceilings on particular purposes, and required
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minimum set-asides for other purposes. For instance, according to the GAO,
Congress imposed or changed cost ceilings or set-asides fifty-eight times
between 1983 and 1991. Often these actions have been taken in response to
complaints about state funding allocation decisions.?

Second, block grants have been recentralized. Although state reporting
burdens were initially reduced, over time congressional authorizing commit-
tees have micromanaged block grant implementation, substituting the judg-
ment of members of Congress and staff—usually after the fact—for that of
recipients. Similarly, federal agencies have required more stringent reporting
requirements and administrative conditions in response to concerns about
state and local performance and competence and to ensure compliance with
the GPRA. Recent experience with TANF’s reauthorization suggests that
“creeping categorization” continues.?!

Third, although advocates of block grants, especially since the late 1980s,
have touted administrative cost savings as a key advantage of this instrument,
there has been no empirical evidence that total administrative costs borne by
federal and state agencies have been significantly reduced. For example,
according to Timothy Conlan, the Office of Management and Budget
claimed that the nine 1981 Omnibus Budget and Reconciliation Act block
grants would reduce state and local paperwork requirements by 5.9 million
work hours and that for the seven merged health and human services pro-
grams, the states would save $52 million in paperwork costs.?> On whether
block grants are more efficient and effective than categorical grants, as has
been claimed, the jury is still out. Overhead burdens may only have been
shifted from the national to the state to the local levels through block grants.

Fourth, the designs of administrative systems or processes and accounta-
bility mechanisms in federal block grants have not adequately taken into
account widely varying recipient managerial capacities and commitments.
Recipients with demonstrated managerial competence have usually not been
accorded more flexibility and discretion, nor those with questionable compe-
tence given more oversight of and control over less competent states. Excep-
tions to the one-size-fits-all practice included the performance partnership
negotiations, in which the Clinton administration encouraged federal agen-
cies to adopt differential treatment approaches to the states and grant waivers
of regulatory and administrative requirements to those demonstrating com-
pliance with managerial capacity criteria; the practice of Housing and Urban
Development granting waivers of CDBG program funding ceilings to quali-
fying cities and counties; and Bush administration initiatives to grant states
Medicaid waivers to allow them to control costs and coverage.
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Fifth, the buying power of block grants has not kept pace with inflation.
In addition, block grants have not effectively used state maintenance-of-
effort or matching requirements to reduce the potential for substituting fed-
eral for state spending.??

Sixth, there is partial evidence from studies conducted by Richard
Nathan, Fred Doolittle, and their research associates, as well as the GAO,
that in response to the block grants of the Reagan era, some states—chiefly
larger and urban ones—were willing to appropriate their own funds to fill
gaps in service delivery created by federal funding reductions, particularly in
program areas to which they were historically committed. The record of the
remainder of states—a majority—in restoring cut funds was mixed.?4 There
is evidence that states will use their flexibility to transfer federal funds from
one block grant (TANF) to a related program (social services) or use carry-
over categorical monies to fill gaps created by federal funding caps and cut-
backs.> However, there is no assurance that states will include compensation
for reductions in federal aid programs now or soon to be covered by block
grants in spending priorities for their own funds.

Seventh, block grants have not been well targeted, using programmatic
needs, fiscal capacity, and service cost factors. Given the range of authorized
activities, the number of recipients, and nonspecific statutory formulas, it has
been difficult for state-administered block grants, as well as the CDBG, to
adequately focus on communities and individuals with relatively greater
needs and fewer resources. Yet with federal funding on the decline, targeting
will most likely remain a sensitive intergovernmental friction point.3

Finally, local governments have not been major participants in negotia-
tions on either old-style or new-style block grant design. Nor have they been
beneficiaries in terms of greater program flexibility and reduced administra-
tive burdens.?” Two exceptions are TANF, under which states whose welfare
administration had previously been decentralized continued to give localities
significant discretion, and the CDBG, which was saved from transfer and
elimination by pressure from mayors on members of Congress.

Implications

The lessons from prior experience provide a reality check for partial devolu-
tion attempts through the block grant tool. They suggest a number of politi-
cal and managerial implications that may well accompany block grants and
warrant consideration by elected officials and public administrators.
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Channeling and Targeting

A reoccurring point of debate in the design of block grants has been whether
all funds will be distributed initially to the states or whether some will be sent
directly to certain local governments, usually large cities and counties in met-
ropolitan areas, as in the CDBG program. The era of direct federalism ended
with Ronald Reagan, and proponents of the nation’s local governments have
been unsuccessful in achieving rebirth. Although they recognize that block
grants will be more effective to the extent they are targeted on communities
having the greatest related needs and that risk will be diluted if the grants are
sent through state bureaucracies, presidents since Reagan have favored chan-
neling block grants through states and giving governors discretion over their
reallocation among local units. But the philosophical and political debate
over channeling versus bypassing persists and is unlikely to diminish.

At least two recent proposals signaled a possible shift in block grant fund-
ing strategy. The Homeland Security Block Grant Act, proposed by Senator
Hillary Rodham Clinton in the aftermath of the September 11, 2001, terror-
ist attacks, would have distributed funding directly to localities, which were
considered best equipped to address public safety issues, but the bill was not
enacted by Congress.?® The State and Local Housing Flexibility Act of 2005
sought to devolve substantial authority to local public housing authorities in
the context of performance standards to be developed by the Department of
Housing and Urban Development. These agencies would have been given
wide latitude to waive statutory provisions that impeded local housing
authorities from designing more-efficient programs, including determining
family eligibility, targeting aid strategies, and altering rent rules. But it too
failed to pass.?

Planning and Reporting

Consistent with the use of block grants as instruments for achieving partial
devolution, congressional and administration architects, in particular, were
initially reluctant to require states to prepare detailed comprehensive plans,
submit quarterly financial reports, and conduct periodic evaluations of per-
formance. As a result, there may be widely varying information systems or
databases available to guide state planning and priority setting or to inform
federal agencies and congressional committees as to how funds have been
invested and what results have been achieved. Inadequate or inaccurate data
may create problems as governors and federal agency heads are called upon
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during reauthorization proceedings to describe and defend their resource
allocation decisions, and this could lead to recategorization. Therefore, it will
be essential for states to put in place data collection, reporting, and tracking
systems relative to block grant spending and service delivery. In doing so,
care must be taken to avoid imposing costly and burdensome reporting
requirements on local governments and agencies.

Performance Measurement

The GPRA committed the national government to strategic planning,
benchmarking, and performance measurement on an agencywide basis, and
grant-related conditions have caused recipients to make greater use of these
tools. The Office of Management and Budget’s Program Assessment Rating
Tool (PART) reviews also have emphasized demonstrated accomplishment of
program goals. The agency’s assessment of the CDBG, for example, con-
cludes that the program has been “ineffective,” as, despite positive anecdotal
evidence, there was no empirical proof that the program had been accom-
plishing its purposes. The PART review cited unclear program goals, ineffi-
cient fund targeting, and a lack of quantifiable performance measures as
examples of the program’s shortcomings.

The CDBG results are consistent with reviews of other block grants.
According to Beryl Radin (chapter 11 of this volume), in fiscal year 2005 no
block grants were rated effective by the Office of Budget and Management,
compared with 11 percent of all grant programs, and 43 percent of the block
grants were rated “ineffective,” compared with 5 percent overall. In Radin’s
judgment, “overlaying federal PART reviews has the effect of overriding state
and local government self-management, contrary to the intent of block grant
projects.”40 By fiscal year 2007, some improvements had been made. A
review of ratings for twelve block grants identified in the PART report indi-
cated four programs (TANE, Child Care and Development, Maternal and
Child Health, and Transition from Homelessness) that were rated moderately
effective and two programs (Community Mental Health Services and Indian
CDBG) rated adequate. The ratings for the remainder were “results not
demonstrated” or “ineffective.”

Because both the GPRA and the PART are likely to remain in force, spec-
ification of clear statements of purpose or objectives and measurable out-
comes for block grants and establishment of processes for self-tracking and
benchmarking progress toward their attainment will be the key to developing
program records, which ultimately will need to be defended by recipients.
But as the CDBG experience indicates, this will most likely prove difficult,
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given the basic purpose and design of block grants: to allow recipients to
make their own choices from among a range of statutorily authorized pur-
poses and programs and to target resources on their priorities consistent with
federally authorized purposes. As has been done in the Family Investment
Program, both state departments of human resources and local social services
offices will need to identify and track outcomes, including compliance with
federal work and other requirements. Federal agencies responsible for block
grant oversight will also need to invest in sufficient monitoring staff if they
intend, through periodic spot checks and routine visits to state grantees, to
check on performance. Congress, as well as governors and state legislators,
will want to know not only where the money went but also what it achieved
and how it made a difference, if partial devolution is to be sustained.

Inclusion and Information Sharing

In a September 9, 1995, National Journal article, Douglas Seay, the director
of the Heritage Foundation’s Governors’ Forum, observed, “I get calls all the
time saying, ‘O.K. this block grant is coming down, do you have any idea of
what we're supposed to do?” I don’t know of anybody who has sat down, in
any consistent way, and said: ‘Here’s a model. Here’s what the state should
do.””#! Not much has changed since that time. To the extent that block
grants are silent on intergovernmental process matters, concerns may be
raised about the inclusiveness and representativeness of decisionmaking by
state officials. Block grants will require new roles and relationships on the
part of state and local governments, including working with nonprofit and
for-profit third-party service providers. In addition to provisions for public
involvement in planning and other aspects of program administration, pro-
cedures for obtaining the input of municipal and county officials will need
to be developed. It will be critical to find ways to regularly share informa-
tion, experiences, and perspectives and to make decisions transparent. Dur-
ing the 1990s, for example, the governors of Maryland and North Carolina
issued executive orders setting up partnership councils to serve as forums for
considering statewide issues and local concerns and developing principles
and procedures for block grant implementation. Although neither body was
successful, these initiatives exemplify actions states could take to remedy the
problem Seay describes.42

Local Variation and Oversight

In managing federal block grants, state governments will need to take into
account wide variances in city and county fiscal capacities, personnel compe-
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tencies, and planning, management, and record-keeping systems, among other
factors. States should consider developing differential oversight systems, based
on criteria developed by state and local officials, for tailoring the amount of
discretion and oversight accorded local governments in administering block
grants to the capabilities and past performance of individual jurisdictions. A
guiding principle here is that jurisdictions and other providers with strong
capacities and performance records should require less supervision by state

agencies 43

Conclusion

Experience demonstrates that the block grant as a tool for devolution offers
mixed prospects. The good news for state officials is that devolution, albeit
partial and evolutionary, will shift some of the intergovernmental spotlight
from the nation’s capital to the “laboratories of democracy.” There are prom-
ising signs—such as those indicated in the American State Administrators
Project survey data—that the trend toward national centralization of domes-
tic affairs over the past fifty years may be restrained or weakened, at least in
the grant system. Whether local governments benefit from this rebalancing
remains to be seen.

On the other hand, the use of the block grant to close entitlements, cap
and constrain the federal financial role in major domestic areas, target federal
funds, and consolidate popular categorical programs will be a cause of con-
cern to both state and local officials. In particular, they may be called on to
fill significant gaps in program coverage with their own resources or to take
politically unpopular steps to reduce covered services and recipient eligibility.
And though their data collection and measurement systems may have
improved since enactment of the GPRA, PART accountability and perform-
ance expectations for block grant recipients may be incompatible with the
discretion and flexibility inherent in the block grant tool.

Finally, given the enactment track record since 1966, the fate of the pend-
ing block grant proposals is not promising. The categorical “beat goes on,”
and there is no assurance that Congress will be willing to relinquish the cate-
gorical reins on recipients, resist micromanagement, and put a halt to creep-
ing categorization of existing block grants. Unless these financial, managerial,
and political hurdles can be overcome, it is unlikely that the new-style block
grant will be a major tool for devolution.



(sonuz1u07 2jqvy)

*SUONOIPSLIN 0M1 UT $11joUaq
9ATIDAI UED SUO OU IEY) PUE PIM
-o1e18 9[qe[reat st weidord ans
-UD 01 SPI2U JIEIG "SIUIOOINO
werdord 01 predar Yum syusw
-ormbos ofgroads oN] “sermitp
-uadxa urerdoid jo yipne Lreax

12yS1y ST 10A5YDIYM
AmOlMOON s18a4 [eosyy 10

600 Tea4 [edsyy o110
ur sdurels pooj 10§

PAI2DI 21B3S JUNOWE
[e101 oy wodn paseq

JueId yoo[q
® Se JUaUnof[e Surpuny Iy
ON  9AI2091 01 $21E1s 9A1j 01 dn smof[y

1A

arour are ye surexdord udisop
01 santroyIne Jursnoy [edo]

01 opminIE[ 210U JAI3 pjnom

(%007 u1 resodoxd
Teqruats) $00T

(%007 u1 resodoxd

sdureis poog

SUON] oUres Y SUTEWY ON 1Y) SIOYINOA I[qIXI[J 10J S[[ED) Te[IUIts) GOOT Suisnoyry
*SOINSEIW
Judwdo[aAdp JTWIOU0Dd UTeITD
1dope 03 saanuaour aa13 siuerd
a3uayreyD) ‘yamord ssoursnq ueId yoo[q
pue uonea qol Surpnpur 1£°¢$ © our swreidoxd jueid juswdo[aadp
‘SPIEPUEIS 20UBWIOND ] pasearddq SIK Sunsixo uaa1ySio sareprjosuo)) G007z Arunwwon)
ueId yoo[q
$1500 PEAYIA0 UO S| o[3urs & ojur swerdoxd Sururen (00 ul [esodoxd
PUE SPIEPUEIS DUBWIIOJNO] PaseaIdd(] SOk qof 1ofewr mMoJ sarepIjOSUOD) Teqrwis) ¢oog  Sururen qof
SIpISD-15 40 [203] Suzspunf 1oy Ssuvidosd vsodosd Jo spwiacy pasodosd wwaf Jvsodosg
suo1s104d 140ffo-fo-aouvusrurvus snozazud o
SIUIUIMINDIU 29UV ULAOLUI ] uowpIosuos v
Jvsodosd aq1 s

SO-100Z SJrsodos] 1uvary yo01g "y 1 xipuaddy



SIUSWUIIA0S [ED0] 0

passed 2q 3snw spunj jo Juddiad
£10 “Surpuads edo] pue aels
aoe[dar 01 pasn aq JouuEd spun,j

sasuadxa Sunerado jo 1uao
-19d ¢ pue s1ofoxd eades 105
51505 Tearde jo 1uaorad (g ue

‘TDWNDAUDD

are1s
e ur ojdoad swoour-moy

werd

ypojq 2[3urs & orur swrerdord

JUEI3 TUSWADIOJUD ME[ PUE

sk [eIpN( SNOLIEA SANEPT[OSUOD)

o[doad swoour-moj
10 $201A18 UONIEIIOdSUEN
yuswfojdwa Surdopasp

werd aoue
$00g -Isisse onsn(

2ANWIWod
9SI2AT ﬁﬁw

2I0W 9q 10UUED JIEYS [EIIPI,] JO I2qUINU Y2 UO paseg ON 103 1ue1d YO[q € s1oBUY $00C $5900€ qof
‘Surpuny weidoxd jo 1uao
-19d ¢1 Pa20x2 10UUED §1500 24T
“ensiurwpy uoIad ¢ jo yorew ueId yopq
9181G "91BI 1UALIND I& S[OOYDS ® se urpuny I19y3 2A1202T
-o1d puny 03 parmnbar sare1g aures a3 Apreuwrxorddy ON prnom sarers autu 01 dn %002 111§ pRaYy
ueid yoo[q
sarmirpuadxe ® se Juounof[e Surpuny
SuoN snoraa1d uo paseq oN QATD3I 01 PIMO[[E SATBIG 007 TEJ]eM PIIYD
SIPISD-15 40 J203] Suspunf ioy csuvisosd Jvsodosd Jo spwiacy pasodosd wwaf Jvsodosg
suo01s1204d 140ffo-fo-aruvusrurvuu snoraaud o
SHUIUIINDIL 29UV UAOLUI ] uovpIosSU0I v
Jvsodosd aq1 s

(ponurzuod) yg1 xipuaddy



*/=9 :(S00T YoTeN) €8 Muarirnd) yurqppy ‘spesodoi iseq jo sis[euy uy :weidol] UBID) 3D0[g & PredIpajy
Sunfepy,, ‘MarquueT ‘JA duued[ {(310°s10ABWG ) "MMM) SIOLBIA] JO SDUIIAJUOD) $ANBIS PANUN) ‘[(0T € QI 95 1404] DTeUIG UI PIONPONU] UBIL) YoOo[g A1INddg
PUB[QWOL] | ‘SIOWOG PF 8838 [ $$213U0D) /0] LEL] S PV 1uvsn) 3201 (3141358 puwjomopy G007 1 Lreniqag Gyaap OO 293png ysng oy 10day ewadg  Tojder,
marpuy pue 21eydg [ ydaso[ {(y00¢ [udy @amnsuy ueqin) $9-y  ‘sfesodor] ysng oy Jo s[reId( SIUBID) YO[g, ‘SIOYI0 pue P[oSuId] YIOUUY WOIJ BIe(] :20IN0G

parmbas
yorew [eo0] 1uadrad uay

SUON

‘s1eA

22111 35ed 911 10§ S[9A9] 240qE
10 Ye urewol 3snw Jurpuadg
“Suruuerd pue

UONENSIUTWPE 10] Pasn 9q ued
spunj jo 1uad1ad ¢ ueyy a10W
oN ‘sasuadxa Gunerado jo 1u2d
-12d (¢ pue s109(01d [endes 10§
51505 Tearde jo 1uaorad (o8 uEy
a10W 2q 10UUED JTEYS [EIIPI]

s1uswWuIA03 [ed0] 01 Sut03
UoI[Iq ¢§ yum ‘uol[iq ¢°¢c§
STe24 127®] UT 358210

-op uarp ‘wrerdoxd o Jo
STEIA MOJ ISTTJ UT $ISBAIOUT

SWes Y surewy

a1e3s Ul
suos1ad A[19p]p pue pajqe
-SIP JO JoquINU UO paseq

ON

ON

ON

ON

s1opuodsar
18113 puny djpy 01 s1UdWUILA03
[e20] 01 s1ueId 3PO[q SAPIAOI]

$27®1S 1) 01 Pansst 1UeI3
3pojq & 01 werdod JuswapnUd
UE WOIj PIEDIPIA] SHISAUO))

“JueId 3yoo[q e se spunj werdord
[B19paj 2sn ued sa1e1s 2AYy 01 dn)

suosiad
Pa]qestp 10y uoneirodsuern
SATIBUINE 01 SSIIOE $IOWOI ]

Anmoas

€007 200T ‘1002 puepPwoy

€00C PIEIIPIN

uoneirod
$007 -Suen aoejng

weidoid
$00C WOPIIL] MIN



282 Carl W, Stenberg

Notes

1. New State Ice Co. v. Liebmann, 285 U.S. 262, 52 S.Ct. 371, 76 L.Ed. 747 (1932).

2. Richard P. Nathan, “The ‘Devolution Revolution’: An Overview,” Rockefeller Insti-
tute Bulletin (1996): 5-13.

3. David R. Beam and Timothy J. Conlan, “Grants,” in The Tools of Government: A
Guide to the New Governance, edited by Lester M. Salamon (Oxford University Press,
2002), pp. 340-80; John Kincaid, “The State of U.S. Federalism, 2000-2001: Continuity
in Crisis,” Publius: The Journal of Federalism 31 (Summer 2001): 1-69; Richard I. Cole,
Rodney V. Hissong, and Enid Arvidson, “Devolution: Where’s the Revolution?” Publius:
The Journal of Federalism 29 (Fall 1999): 99-112.

4. Joseph E Zimmerman, “The United States Federal System: A Kaleidoscopic View,”
paper prepared for a research seminar, The Federal Nations of North America, Rothermere
American Institute, Oxford University, Oxford, England, November 23, 2004, p. 23.

5. U.S. General Accounting Office, Los Angeles CDBG Public Service Funds, GAO-
02-726R (Government Printing Office, June 28, 2002).

6. U.S. Advisory Commission on Intergovernmental Relations, Intergovernmental
Accountability: The Potential for Outcome-Oriented Performance Management to Improve
Intergovernmental Delivery of Public Works Programs (GPO, May 1996); Beryl A. Radin,
The Accountable Juggler: The Art of Leadership in a Federal Agency (Washington: CQ Press,
2002); Jonathan Walters, “The Black Hole of Block Grants,” Governing 9 (February
1996): 11.

7. Beam and Conlan, “Grants,” p. 365.

8. Chung-Lae Cho and Deil S. Wright, “The Devolution Revolution in Intergovern-
mental Relations in the 1990s: Changes in Cooperative and Coercive State-National Rela-
tions as Perceived by State Administrators,” Journal of Public Administration Theory and
Practice 14 (October 2004): 447—G68.

9. Paul L. Posner and Margaret T. Wrightson, “Block Grants: A Perennial, but Unsta-
ble, Tool of Government,” Publius: The Journal of Federalism 26, no. 3 (Summer 1996):
87-108, pp. 90-92.

10. U.S. Advisory Commission on Intergovernmental Relations, 7he Intergovernmen-
tal Grant System: Summary and Concluding Observations: An Assessment and Proposed Poli-
cies, A-62 (GPO, 1978), p. 24.

11. Ben Canada, Federal Grants to State and Local Governments: A Brief History,
RL30705 (Congressional Research Service, February 19, 2003), p. 8.

12. Timothy Conlan, From New Federalism to Devolution: Twenty-five Years of Intergov-
ernmental Reform (Brookings, 1998), pp. 110-21.

13. U.S. General Accounting Office (GAQ), Federal Grants: Design Improvements
Could Help Federal Resources Go Further, GAO/AIMD 97-7 (GPO, December 1996), p.
16; Posner and Wrightson, “Block Grants,” pp. 88-89; U.S. Advisory Commission on
Intergovernmental Relations, Characteristics of Federal Grant-in-Aid Programs to State and
Local Governments: Grants Funded FY 1995 (GPO, 1995), p. 8. According to the Advisory



Block Grants and Devolution 283

Commission on Intergovernmental Relations, block grants were in existence as of 1995
for the following purposes: social services (1973); community development for entitle-
ment communities (1974); community services (1981); community development (states’
program) (1981); federal transit capital and operating assistance (1981); educational
improvement (1981); job training partnerships (1981); preventive health and health ser-
vices (1981); primary care (1981); maternal and child health services (1981); low-income
home energy assistance (1981); transition from homelessness (1986); child care and devel-
opment (1989); surface transportation (1991); community mental health services (1992);
and prevention and treatment of substance abuse (1992).

14. Bruce D. McDowell, “Is There a Block Grant in Your Future?” Assistance Manage-
ment Journal 8 (Summer 1996): 53—62.

15. GAO, Federal Grants: Design Improvements, p. 16; David B. Walker, The Rebirth of
Federalism: Slouching toward Washington (Chatham, N.J.: Chatham House, 1995), pp.
16-17.

16. See U.S. General Accounting Office (GAO), Block Grants: Characteristics, Experi-
ence, and Lessons Learned, HEHS-95-74 (GPO, February 1995), p. 4; GAO, Design
Improvements, 17; Beam and Conlan, “Grants,” pp. 351-52.

17. See U.S. Advisory Commission on Intergovernmental Relations, Community
Development: The Workings of a Federal-Local Block Grant (GPO, 1977); U.S. Advisory
Commission on Intergovernmental Relations (ACIR), Block Grants: A Comparative Analy-
sis (GPO, 1977), pp. 18-28, 31-36.

18. Conlan, From New Federalism to Devolution, pp. 278-92.

19. ACIR, Block Grants, p. 35.

20. Center on Budget and Policy Priorities, “A Brief Guide to TANF Reauthorization
Issues in 2005,” November 29, 2005 (www.cbpp.org/4-21-05tanf.htm).

21. John Dinan and Dale Krane, “The State of American Federalism, 2005: Federal-
ism Resurfaces in the Political Debate,” Publius: The Journal of Federalism 36 (Summer
2006): 327-74.

22. U.S. Advisory Commission on Intergovernmental Relations, Federal Grant Profile
1995: A Report on ACIR's Federal Grant Fragmentation Index (GPO, September 1995).

23. Paul L. Posner, Federal Assistance: Grant System Continues to Be Highly Fragmented,
testimony before the House Subcommittee on Technology, Information Policy, Intergov-
ernmental Relations, and the Census, Committee on Government Reform, GAO-03-
718T, 108 Congress, 1 sess., April 29, 2003.

24. Posner and Wrightson, “Block Grants,” p. 90; McDowell, “Is There a Block Grant
in Your Future?” pp. 58, 62.

25. This total includes TANF and the child care block grant established within it, the
local law enforcement block grant, the Indian housing block grant (2002), the Native
Hawaiian housing block grant (2000), the juvenile accountability incentive block grant
(2002), and the newest block grant, the specialty crop block grant. However, block grants
are sometimes counted differently. For example, although there has been a CDBG entitle-
ment program since 1974, other “block grants” have been added to CDBG for states,



284 Carl W, Stenberg

small cities, Native Americans, and brownfields economic development. These may be
counted as separate programs or included within the general CDBG program.

26. Kenneth Finegold, Laura Wherry, and Stephanie Schardin, “Block Grants: Histor-
ical Overview and Lessons Learned,” New Federalism Issues and Options for States, A-63
(Washington: Urban Institute, April 2004), p. 4.

27. An Act Making Appropriations for the Departments of Transportation, Treasury, and
Housing and Urban Development, the Judiciary, the District of Columbia, and Independent
Agencies for the Fiscal Year ending September 30, 2006, P.L. 115, 109 Congress, 1 sess.
(November 30, 2005); An Act Making Appropriations for Foreign Purposes, Export Financ-
ing, and Related Programs for the Fiscal Year Ending September 30, 2005, PL. 447, 108
Congress, 2 sess. (December 8, 2004); Joseph J. Schatz and Andrew Taylor, “Special
Report: The Bush Budget,” CQ Weekly, February 14, 2005, p. 379; U.S. Department of
Commerce, Report of the Strengthening Americas Communities Advisory Committee, July
2005 (www.commerce.gov/SACI/SACAC_Report_Final_d.pdf), pp. 25-29.

28. U.S. General Accounting Office, Drug Abuse Treatment: Efforts Under Way to
Determine Effectiveness of State Programs, GAO/HEHS-00-50 (GPO, February 2000), p.
25-26.

29. See Jonathan Walters, “Block That Grant,” Governing 16 (September 2003): 12;
Paul E. Peterson, “Devolution’s Price,” Yale Journal on Regulation 13 (1996): 101-11;
Laurie Clewett, “New Kid on the Block,” State Government News (August 2003): 5-8;
Maureen Berner, “A Race to the Bottom? Exploring County Spending Shortfalls under
Welfare Reform in North Carolina,” Journal of Public Budgeting and Finance 25 (Decem-
ber 2005): 86-104.

30. GAO, Block Grants, p. 11.

31. See ACIR, Block Grants, pp. 37—47; Conlan, From New Federalism to Devolution;
Finegold, Wherry, and Schardin, “Block Grants”; Cheryl D. Hayes, Rethinking Block
Grants: Toward Improved Intergovernmental Financing for Education and Other Children’s
Services (Washington: Finance Project, April 1995).

32. Conlan, From New Federalism to Devolution, p. 200.

33. GAO, Federal Grants: Design Improvements, pp. 17-18; Beam and Conlan,
“Grants,” p. 363; U.S. Government Accountability Office, Community Development Block
Grant Formula: Targeting Assistance to High Need Communities Could Be Enhanced, GAO-
05-622T (GPO, April 2005).

34. Richard P. Nathan, Fred C. Doolittle, and others, Reagan and the States (Princeton
University Press, 1987); Hayes, Rethinking Block Grants, pp. 7-9.

35. Kristina T. Lambright and Scott W. Allard, “Making Tradeoffs in Federal Block
Grant Programs: Understanding the Interplay between SSBG and TANE” Publius: The
Journal of Federalism 34 (Summer 2004): 153—54; Finegold, Wherry, and Schardin,
“Block Grants,” p. 4.

36. Finegold, Wherry, and Schardin, “Block Grants,” p. 5; GAO, Block Grants, pp. 9, 15.

37. Anthony Downs, “The Devolution Revolution: Why Congress Is Shifting a Lot of
Power to the Wrong Levels,” Brookings Policy Brief 3 (July 1996).



Block Grants and Devolution 285

38. Homeland Security Block Grant Act, S. 1737, 107th Congtess, 1st sess., Congres-
sional Record (November 28, 2001); Ed Somers, “Homeland Security Block Grant Intro-
duced in Senate,” paper prepared for the United States Conference of Mayors, Washington,
D.C., December 3, 2001 (www.usmayors.org/uscm/us_mayor_newspaper/documents/
12_03_01/security_block_grantl.asp).

39. State and Local Housing Flexibility Act, H.R. 1999, 109 Congress, 1 sess.

40. Beryl A. Radin, Challenging the Performance Movement: Accountability, Complexity,
and Democratic Values (Georgetown University Press, 2006), p. 166.

41. Quoted in Council of Governors’ Policy Advisors, The States Forge Ahead despite
the Federal Impasse: CGPA’s January 1996 Survey of States on the “Devolution Revolution”
(Washington, February 1996), p. 40.

42. See State of Maryland, Office of Planning, Governor’s Partnership Policy Council
on Block Grants, Report from the Governor’s Partnership Policy Council on Block Grants
(October 1998); State of North Carolina, Office of the Governor, “Executive Order 21”
(August 12, 1993); State of North Carolina, Office of the Governor, “Executive Order
65” (October 20, 1994); Governor James B. Hunt, “Administration of Federal Block
Grants,” memorandum to cabinet secretaries, November 16, 1995.

43. See Jonathan Walters, “Busting the Welfare Bureaucracy,” Governing 10 (March
1997): 19-23.



13

MANDATES
The Politics of Coercive Federalism

PAUL L. POSNER

O ver the past forty years, mandates and preemptions have become two
of the primary tools relied on by Congress and the president to pro-
ject national priorities and objectives throughout the intergovernmental sys-
tem.! The trend toward the use of coercive tools has been durable and last-
ing, albeit punctuated by episodes of reform. Although the enactment of
unfunded mandates reform in 1995 most certainly has led to some restraint,
the underlying forces prompting national leaders to use these tools have
proved to be persistent and compelling. These trends have so far resisted par-
tisan changes, as both parties engage in the extensions of federal roles
through the instruments of coercive federalism, albeit for differing programs
and purposes. Understanding the wellsprings of this secular shift in national
strategies for federal programs is important in assessing the current and
future status and prospects for our federal system.

Mandates: A Taxonomy

The concept of mandates covers a wide range of policy actions with centraliz-
ing and coercive effects on our system. Intergovernmental regulations can

Some material for this chapter was drawn from my article “The Politics of Coercive Federalism,”
Publius: The Journal of Federalism 37 (Summer 2007): 390-413.
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range from direct orders imposed on state and local governments by federal
statute to more indirect actions that force state and local policy change as a
consequence of other independent federal policies, such as the implications
of federal immigration policies for local health clinics. The U.S. Advisory
Commission on Intergovernmental Relations has usefully defined a taxon-
omy of “federally induced costs,” which suggests discrete policy actions the
federal government can take to increase state and local costs. These include
the following:

—statutory direct-order mandates

—grant conditions, both program specific and crosscutting

—total statutory preemption

—partial statutory preemption

—federal income tax provisions affecting state and local tax bases

—regulatory actions taken by federal courts and agencies

—regulatory delays and nonenforcement

—federal exposure of state and local governments to liability lawsuits?

Such policy actions could consist of either affirmative obligations for state
and local governments to take action on a policy issue—what might be
generically termed a mandate—or a constraint preventing or preempting cer-
tain actions. The intergovernmental impacts, though conceptually distinct,
can be quite similar. For instance, the fiscal impacts of preemptions of state
or local revenue sources can be every bit as costly as mandates ordering
cleaner water. Many other distinctions can be drawn: some federal regulatory
actions affect public and private sectors equally, such as fair labor standards,
while others, such as voting or educational requirements, specifically focus
on state and local governments.

The breadth of the instruments of coercive federalism goes well beyond
the popular concept of unfunded mandates. This conceptualization was for-
malized when Congress passed the Unfunded Mandates Reform Act
(UMRA) in 1995. Although passage of this act did, indeed, mark an attempt
to reverse or at least arrest the growth of intergovernmental regulation or
coercive federalism, in fact, UMRA primarily addresses only one of these
instruments, statutory direct orders. Given the range of potential actions cov-
ered under the broad rubric of intergovernmental regulation, national actions
can be best characterized along a continuum of centralization and fiscal
impact. Rather than an on-off switch with bright lines of demarcation, coer-
cive federal actions span a wide range of tools that also at times include clas-
sic elements of cooperative federalism, such as the presence of federal grant
funding covering some of the costs. The relatively narrow definition
embraced in UMRA has served to limit not only our understanding of the
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implications of national policy decisions for our federal system but also the
potential effectiveness of this reform in influencing these policy decisions.

Centralizing Trends in Recent Decades

The secular trend toward a more coercive and centralized federalism has sur-
vived both Republican and Democratic administrations and Congresses. The
Nixon administration, though it followed a principled federalism approach
both in creating block grants and in revenue sharing, nonetheless presided over
a major expansion of federal regulation with important implications for feder-
alism.? The Reagan administration, notwithstanding major policy proposals to
rebalance the federal role, nonetheless found itself endorsing new federal man-
dates in areas including environmental protection, highway safety, health care,
and social welfare policy. These trends continued through the 1990s and are
reflected in the growth of federal mandates and preemptions over the decade.’

What political and social forces prompted this secular shift toward a more
coercive federal system? As late as 1960, our federal system was undergirded
by systemic political factors as well as social and economic forces that placed
limits on the role of the federal government, reflected in a general forbear-
ance and restraint that federal officials demonstrated in policy formulation.
The position of state and local governments in the federal system was pro-
tected by the party system itself. As Morton Grodzins has noted, the party
system was decentralized, with its power base concentrated at the state and
local level. National officeholders, whether presidents or members of Con-
gress, owed their nominations and political allegiances to state and local
party leaders, embedding a sensitivity to the prerogatives of state and local
officials in fundamental political incentives. Federalism was an important
line of cleavage between the parties, with the Republican Party dedicated to
preserving states’ authority and constraining the growth of federal power.
The interest group system served as a bulwark of federalism as well; business
was the preeminent interest in our system, and such groups saw their inter-
ests as being better protected by states than by the federal government. In
fact, national policymakers did observe forbearance and restraint on federal-
ism issues before the 1960s. Daniel Elazar writes that before the 1960s, Con-
gress generally protected states in federal legislation.® Even as the federal role
expanded over the economy in such landmark statutes as the Fair Labor Stan-
dards Act, the Social Security Act, and Title VII of the Civil Rights Act of
1964, state and local governments were exempted. Indeed, federalism was
accepted as one of the primary rules of the game.
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Many of these forces have shifted dramatically, leading to the unraveling
of the constraints that bolstered the position of states in the system. Since
Grodzins’s time, the party system has fundamentally changed as candidates
for national office have been forced to assemble their own coalitions to com-
pete for nominations and elections. Interest groups and media have eclipsed
state and local parties as gatekeepers of candidate recruitment and legitima-
tion; national elected officials have been converted from ambassadors of state
and local party leaders to independent political entrepreneurs anxious to
establish their own visible policy profiles to appeal to a diverse coalition of
interest groups, media, and an increasingly independent base of voters. Far
from being allies, congressional officials and state and local elected colleagues
from their districts seem to be in a competition among independent political
entrepreneurs for money, visibility, and votes.

These nationalizing trends were echoed and bolstered by other trends in
our political system and the broader economy. The growth of national media
institutions focused on Washington created a powerful resource for those
groups wishing to nationalize problems and issues, and reporting increasingly
sought to find national dimensions or applications for state and local prob-
lems or solutions. The advent of lobbies representing broad, diffuse interests,
the so-called public interest groups, has fueled national policy advocacy as
many of these groups have settled in Washington rather than the states. Per-
haps the most important development in the interest group sector was the
pronounced but lictle noticed shift of business groups from allies of the states
to advocates of national regulation by federal agencies. This trend under-
scores the impact of the nationalization and globalization of the economy on
our federal system. As corporations increasingly operate in a global environ-
ment, coping with fifty separate state regulatory regimes is seen as a hin-
drance to economic efficiency and competitiveness. This trend is reinforced
by trade agreements that have been interpreted by the courts and interna-
tional bodies as having preemptive effects on state and local laws.

Significant Mandate Actions in Recent Years

The beginning of the twenty-first century witnessed the marshalling of new
political forces that might be expected to prompt national officials to shift
away from the instruments of coercive federalism. The election of President
George W. Bush presaged a period of unified government presided over by
unprecedented conservative political leadership not seen since before the
Great Depression. President Bush himself proved to be more committed to
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conservative ideological principles than many had expected, given his self-
proclaimed profile as a consensus leader with democratic state legislators in
Texas.” The president was able to work with Republican majorities in both
House and Senate, albeit with a brief period of Democratic Senate control
owing to Senator James Jeffords’s conversion from a Republican to an Inde-
pendent. The Republicans controlling Congress were far more conservative
than previous Republican regimes in Congress. Moreover, the 1995 passage
of the Unfunded Mandates Reform Act reflected a bipartisan commitment to
curb the use of mandates in Congress.

Notwithstanding these forces, the period of the Bush presidency in fact
witnessed the continuation of the centralization and nationalization of prior-
ities and policies that had characterized previous administrations, Republican
and Democrat alike. Although mandate reform served to provide a modest
restraint, federal goals and priorities were extended to new intergovernmental
service arenas heretofore primarily controlled by states and localities. Educa-
tion testing, elections administration, fire protection and emergency
response, and tax policy were important arenas that were once relatively off
limits for federal officials but fell under the influence of major new national
programs. The persistence of centralizing and coercive national policy deci-
sions reflects the continued attenuation of federalism as a value commanding
loyalty from elites and publics in the face of numerous other more politically
compelling national values and interests.

Following is a profile of major new actions adopted from 2001 through
2006. Many of these actions, not surprisingly, are covered elsewhere in this
volume, but I provide a brief discussion of how the actions taken fit within
the pantheon of coercive federalism.

Education

Perhaps no area has been as sacred to our tradition of federalism and local
governance as local control of our schools. Given this backdrop, passage of
the No Child Left Behind Act with the leadership of President Bush and con-
gressional Democrats marked a turning point in the centralization of our fed-
eral system. Skirting the Unfunded Mandates Reform Act, the program’s
requirements were couched as conditions of federal assistance, a category that
exempted it from the mandates point of order. As Kenneth Wong notes in
chapter 6 in this volume, the new mandates were broad reaching indeed, as
the testing, teaching, and accountability requirements established a daunting
new framework for local education policy and practice. Significant conces-
sions were made to the state and local sector as well: states could define the
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standards used for tests, parents were consigned to find alternatives for failing
schools only among other public schools within the school district, and fed-
eral funding rose significantly in the years following passage.® Ironically, the
years of cooperative federalism characterizing the prior period of federal edu-
cation had succeeded in both promoting greater state and local dependence
on federal funding and gaining state and local buy-in for federal education
policy goals, reflected in the endorsement of stronger national educational
standards by the nation’s governors in 1990.°

Welfare Reform

The passage of welfare reform in 1996 marked a signal shift in federal social
welfare policy. Converting an open-ended federal grant program into a
block grant to the states, the act devolved significant authority to the states
to define eligibility and to use funds for a wide range of activities related to
supporting lower-income persons. Although the new law was popularly cele-
brated as a triumph of state innovation, Republicans in the White House
and Congress watched the states carefully—as Democratic committee chairs
had during the Reagan block grants of the 1980s—Iest the states undermine
their ideological agenda by sidestepping the spirit of the program’s work
requirements. Some twenty states were able to entirely avoid placing addi-
tional welfare recipients in work, thanks to a Temporary Assistance for
Needy Families provision that let them take credit for job placements that
were in fact attributable to the expanding economy. As Jocelyn Johnston
notes in chapter 7 of this volume, the 2006 reauthorization significantly
increased the strength of the work mandates associated with the program. In
addition to increased work participation requirements, the caseload reduc-
tion credit was no longer available to offset the states’ compliance obliga-
tions. Moreover, the definition of work activities has narrowed, curtailing
the time that education or training could be counted toward the work
requirement. States in compliance under the old rules suddenly found
themselves facing the burden of increasing their welfare clients’ work partic-
ipation by more than 100 percent. The new requirement for 90 percent of
two-parent families to work a minimum of thirty-five hours a week is
acknowledged to be “pretty much unattainable” by Wade Horn, the assis-
tant secretary of the Department of Health and Human Services responsible
for the program.!? As it had with prior recategorizations of block grants,
Congress also made significant changes in reporting requirements and over-
sight over the states, including extending new requirements to cases funded
entirely from state dollars.
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Election Administration

The Florida election crisis in 2000 prompted a veritable stampede toward
federal action, as both parties realized that the failure to act on what was per-
ceived to be a national crisis could constitute a liability for their party. Cross-
partisan bargaining between Democratic and Republican leaders culminated
in passage of the 2002 Help America Vote Act. The act instituted sweeping
new federal standards requiring new voting systems, provisional ballots,
statewide voter databases, and access to polling places for disabled persons.
Federal error rate standards must be met, and voters must be allowed to cor-
rect errors. The law requires the centralization of the registration and elec-
tions process at the state level, specifying uniform processes for vote defini-
tions across the state as well as new requirements for statewide voter
databases.!! Congress also has provided $3 billion in funding for state and
local costs, primarily associated with modernization of election machines,
though the amount fell well short of actual costs incurred.!?

Tax Policy

Changes in tax policy over the Bush years have had significant, albeit often
indirect, consequences on state tax policies and administration. Although not
mandates in the classic sense and not covered under the Unfunded Mandates
Reform Act, the tax cuts of 2001 and 2003—central to the Bush economic
agenda—constituted unilateral federal policy changes to federal-state shared
tax bases that threatened to unravel a system of cooperative tax policy and
administration that had evolved over many years. Although cuts to individual
and capital gains tax rates themselves do not threaten the tax bases of states,
major changes in depreciation, dividends, and estate taxes presented states
with a significant erosion of their income tax bases. Such changes force states
to acquiesce and accept their consequences or decouple from the federal tax
base. In some respects, unilateral changes to federal income tax bases were a
continuation of trends from prior presidential eras. However, recent tax pol-
icy actions broke new ground in some areas. In the area of estate taxes, a
shared federal-state regime begun in 1924 to encourage states to continue
their own estate taxes through a federal credit was overturned. Under the
2001 legislation, the federal estate tax is phased out through 2010 by gradu-
ally raising the threshold that triggers the tax (the tax is then reinstated in
2011, but the state credit is not, unless Congress acts). With state revenue
losses estimated at as much as $9 billion annually, twenty states have decided
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to decouple from the federal estate tax laws, complicating tax planning and
tax administration.

Moreover, the pace of federal preemptions of state and local tax law has
accelerated in recent years. As early as 1985, Congress acted to prohibit states
from imposing business taxes on out-of-state companies with limited
nexus.!3 This policy was reinforced by Supreme Court decisions that pre-
vented states from collecting sales taxes on the sale of goods produced by
remote sellers, although the Court left the door open for Congress to over-
turn this preemption by statute.!4 Congress has not acted on this invitation
to enable states to extend their sales tax to mobile sales, despite the efforts by
a majority of states to adopt a more uniform sales tax base through the
Streamlined Sales Tax Project. Congressional preemptions of state taxation
went further than the Court’s ruling. Congress extended the preemption of
state authority to tax Internet access, an action that was recently extended
through 2014. The Congressional Budget Office (CBO) estimates that this
recent action will reduce state and local revenues by $80 million annually.!>

Homeland Security

The tragic events of September 11, 2001, forced federal officials to recognize
that the intergovernmental system constituted the nation’s first line of
defense in dealing with the consequences of terrorist attacks. However, the
presence of a strong national consensus, high externalities, extensive interde-
pendencies, and high stakes ultimately led the Bush administration and Con-
gress to adopt intergovernmental grants and mandates that together served to
centralize emergency preparedness, infrastructure, and other state and local
services (see chapter 5 in this volume).

The story of the adoption of the Real ID Act illustrates the centralizing
pressures on the system, as federal and state leaders both were motivated to
insulate themselves from blame for future incidents through the development
of regulatory standards that can be argued to protect against future accacks
and future political opponents alike.'® Federal standards to promote a secure
driver’s license were recommended by the state motor vehicles administrators
themselves as a way to force recalcitrant states to adopt uniform procedures
that they had failed to do under voluntary compacts.!”

In the “be careful what you ask for” category, Congress responded with
passage of legislation ultimately going well beyond the suggestions made by
the states. Initial legislation enacting federal standards was passed in 2004,
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partly in response to recommendations issued by the 9/11 Commission.!®
The 2004 legislation removed harsher mandates proposed by Representative
James Sensenbrenner, the House Judiciary Committee chair, and contained
significant concessions to the states, such as providing for negotiated rule
making with states and applying the standards only to new licenses. A cagey
conservative policy entrepreneur, Sensenbrenner persisted and, with support
from the Bush administration, succeeded in passing a stronger measure—the
Real ID Act—as part of a must-sign legislation funding U.S. troops in Iraq
and Afghanistan.!” Sensenbrenner and his coalition succeeded in including
provisions prohibiting states from issuing federally approved identification
cards to illegal aliens, the practice in ten states at the time.

The Real ID Act establishes federal standards for state driver’s licenses that
must be met by May 2008, although the administration has provided addi-
tional time for implementation. Although technically not a direct-order
mandate, the effect is the same, as residents of states lacking this new secure
ID will not be able to board airplanes. State associations originally estimated
the costs to exceed $11 billion over five years, and so far little funding has
come from the federal government.?® The most burdensome provisions
include reenrollment of all current license holders, new verification processes
with original documentation, such as birth certificates, and new tamper-
proof security features for the card itself.

This litany of enacted mandates should not obscure some of the notable
concessions achieved by state and local governments over the same period.
Of most fiscal importance, the states succeeded in derailing the Bush admin-
istration’s proposals to shift funding for the Medicaid program from
uncapped grants to states to a limited fixed grant. In various formulations,
this took the guise of a block grant and an entitlement with fiscal limits, all
of which inspired intense lobbying by the governors and other state officials,
which succeeded in defeating these proposals in Congress. The state and local
sector also achieved a significant victory in forestalling a House-passed provi-
sion in the energy bill of 2005 protecting producers of the gasoline additive
methyl tertiary butyl ether from suits by local governments recovering dam-
ages for groundwater pollution.?! The liability waiver was strongly promoted
by Tom DeLay, majority leader of the House, but opposed by a wide range of
environmental groups. The impact on local government cleanup costs was a
significant part of the debate, which was fueled by a CBO estimate project-
ing state and local costs that would exceed the threshold needed to raise a

point of order against the legislation.??
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The Evolution of Mandates as a Tool of Government

How do these actions compare with the types of regulatory policy instruments
used in earlier eras? As before, Congress and the president reached for a wide
range of regulatory strategies to impose mandated requirements on the state
and local sector: direct orders, grant conditions, preemptions, and crossover
sanctions were all used to implement the regulatory policies of the past five
years. However, newer policy instruments gained traction and have become
more important influences on intergovernmental policy and management.

—Revenue nationalization: The Bush era witnessed a marked shift toward
the erosion of cooperative federalism and federal forbearance in the area of
tax policy. The unwinding of the framework for the estate tax and the pre-
emption of state tax bases both portend a new front in coercive federalism
that could erode the fiscal wherewithal of states and localities to fulfill their
expansive roles in a more coercive federal system. At the very least, such ini-
tiatives will increasingly put state and local officials on the defensive, forced
to justify decisions to continue tax bases abandoned by federal officials or to
seek new revenues when preempted from existing tax sources. Intergovern-
mental tax competition may well intensify in coming years, as federal policy-
makers facing burgeoning deficits from the baby boom retirement eye states’
command of consumption taxation.??

—Public disclosure: Federal policies have resorted to the public informa-
tion tool as a seemingly inexpensive strategy to shame regulated entities,
whether they be private businesses or state and local governments, into
adopting widely shared federal policy goals.24 In the Bush era, such strategies
were pursued to provide various publics in the state and local sector with
leverage in negotiating policy changes consistent with federal goals. Some
analysts have concluded that the No Child Left Behind Act will succeed in
generating change not through the regulatory “front door” of administrative
rule making and oversight but rather through the publication of school per-
formance data for all parents to see. Armed with new information on how
their schools stack up against standards, parents may use this information not
only to fortify their voice in school decisionmaking but also to inform their
decision to possibly exit from their community should scores be better in
neighboring school districts.

—Performance models: Although federal agencies have been required to
prepare performance plans and metrics for the past twelve years, they have
been slow to apply these metrics to grants and other intergovernmental
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mechanisms. However, such measures became increasingly central approaches
for building pressure on the state and local sector to support federal program
goals. Both welfare reform and the No Child Left Behind Act illustrate how
states or local government providers are increasingly held accountable for per-
formance outcomes experienced by clients in federal programs. As noted by
Beryl Radin in chapter 11 of this volume, when performance models are artic-
ulated in national legislation and administrative rules, such measures can have
a profoundly centralizing impact on intergovernmental programs. Notwith-
standing the relatively minor fiscal role played by many programs compared
with state and local investments, the assertion of national performance metrics
enables federal officials to achieve new influence over the entire intergovern-
mental service area. Thus though the federal government contributes only 8
percent of the costs of public elementary and secondary education, the No
Child Left Behind program articulates performance metrics that go to the
heart of curriculum and teaching throughout the nation.

The well-known proclivity of managers to work to measures is accentu-
ated when the federally prescribed metrics become transformed from merely
hortatory goal statements to threshold levels that can trigger changes in fund-
ing or service provision. Thus the newly restrictive welfare job placement
mandates will indeed trigger the loss of a portion of Temporary Assistance
for Needy Families funds should states fail to meet the targets. Under the No
Child Left Behind Act, the concept of “performance metrics with conse-
quences” has been taken to a new level, as the schools’ performance shortfalls
are automatically linked to such actions as enabling parents to transfer chil-
dren to other schools and takeover by the state.

All told, these innovations show that the Bush administration and Con-
gress have not been content to take states and localities as they found them.
Rather, these kinds of tools are intentionally designed to challenge state and
local leaders and managers by putting public officials on the defensive
through new metrics and accountability strategies. Energizing new publics
and new providers to vie for at least a share of public service provision under
federal programs is a vital part of this new strategy to deconstruct public
authority within the state and local sector. The administration’s faith-based
initiative is an example of national officials’ intentionally attempting to shift
in-state provider networks to embolden groups that might be expected to
offer competing visions for public service provision to existing public bureau-
cracies. Although not always successful, the administration’s effort to
empower clients to choose providers under vouchers and to encourage con-
tracting out of social services are other important examples of centralizing
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federal policy tools’ being deployed to reconstruct public administration in
state and local governments.

Impact of the Unfunded Mandates Reform Act of 1995

It is notable that these significant federal policy centralization actions
occurred despite the existence of the Unfunded Mandates Reform Act of
1995. Passage of this act was made possible by unified state and local lobby-
ing and was seized upon by a new Republican Congress as one of the first
planks of its new Contract with America. The reform was greeted with high
hopes by those who expected it to signal the dawn of enlightened intergov-
ernmental cooperation and policymaking.

Briefly, UMRA established a new regime for Congress, as well as the exec-
utive branch, as it considers legislation defined as unfunded mandates by the
law. It strengthens requirements for the CBO to estimate state and local cost
and private sector impacts of legislation reported by committees, and it pro-
vides a point of order for those intergovernmental mandates exceeding a
defined cost threshold or lacking a CBO estimate. The point of order is
meant to serve as a vehicle for those concerned about proposed mandates,
allowing them to force members to vote separately on the desirability of
using a mandate to carry out the goals of the underlying legislation. As such,
it is not an impenetrable barrier but more like a speed bump, and it has the
potential to embarrass mandate proponents and rally opponents. The
unfunded mandate point of order joined a long list of points of order that
have been incorporated into the rules of Congress to regulate floor debate
and actions on issues ranging from the enforcement of federal budgetary con-
straints to the prohibition of nongermane amendments.

The actual effect of points of order on congressional behavior can be
achieved through several pathways. The first involves the actual raising of
points of order by members to stop mandates in their legislative tracks. This
pathway has not been particularly productive from the state and local stand-
point—a Government Accountability Office report has found that as of
March 2004, thirteen points of order had been raised in the House and none
in the Senate since the passage of UMRA, and the point of order was sus-
tained only one time, on a 1996 minimum wage vote.?> The second pathway
is created when the CBO cost estimate and the potential for a point of order
work as a deterrent, prompting mandate advocates to temper or withdraw
their proposals. This certainly has worked in recent years on several notable
occasions. In one instance, legislation reported out of the House Ways and
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Means Committee would have narrowed the authority of states to impose
taxes on businesses that lacked physical nexus in their states.?® When the
CBO estimated annual revenue costs exceeding $3 billion over time, the
leadership of the House was persuaded to pull the bill from the calendar.?”
However, this strategy worked only as part of an effective state and local lob-
bying campaign that adroitly used the CBO estimate to sidetrack the pro-
posed tax preemption.

Notwithstanding this example, the major mandates discussed earlier pro-
ceeded in spite of UMRA’s web of procedures and information. One obvious
reason is that UMRA’s coverage is limited, exempting many of the mandates
passed in the past five years. Specifically, UMRA primarily covers only statu-
tory direct orders, excluding most grant conditions and preemptions whose
fiscal effects fall below the threshold; and statutory direct orders dealing with
constitutional rights, prohibition of discrimination, national security, and
Social Security are among those excluded from coverage. Moreover, the ana-
lytic and procedural requirements do not apply to appropriations bills, floor
amendments, or conference reports—those tools of “unorthodox lawmaking”
that have become increasingly prevalent in Congress.?® Among the major
mandates discussed here, education reform, homeland security grant condi-
tions, tax base decoupling, elections reform, and welfare reform are among

the actions that arguably are not covered by UMRA.

The Politics of Mandates: Toward an Analytic Framework

As the foregoing suggests, UMRA was not able to provide the institutional
ballast to prevent surges of nationalizing legislation. The roots of federal
mandate and preemptions run deep through the modern political system,
and it is unrealistic to expect a procedure to forestall strongly rooted national
policy movements involving the intergovernmental system. Indeed, the
enactment of UMRA reflected a recognition that the systemic political fac-
tors that previously served to institutionalize restraint on the exercise of fed-
eral regulatory power over states and localities had become eclipsed by secular
shifts in political incentives and national policymaking processes. Yet, as has
been discussed, at times federal mandate proposals were stopped or signifi-
cantly modified, reflecting some continuing forbearance and deference to the
state and local sector.

The key analytic project is to understand those factors that shape national
decisions on federalism questions. Specifically, what factors influence
whether mandates or other forms of coercive federalism will be adopted,
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modified, or rejected? William Gormley argues that mandates have variable
levels of intergovernmental conflict and outcomes, based in part on the mag-
nitude of federal financial support and the range and extent of federal man-
dates covering particular areas.?’

The history of mandates over recent decades suggests that several factors
have formative influence in determining mandate policy outcomes, reflecting
the positions and incentives of federal, state, local, and other political allies as
they affect mandates. I have listed the variables below, along with suggested
hypotheses linking them to the potential for national policy centralization.

—Federal political cohesion: Federal mandates will tend to increase to the
extent that relevant federal officials are unified and mobilized to advance new
national goals.

—State and local political cohesion: Federal mandates and other forms of
policy centralization will tend to increase if state and local governments are
neither united nor effectively mobilized to protect their interests.

—Federal-state policy congruence: Federal mandates will tend to increase
to the extent that leading federal and state leaders are in agreement about the
substantive goals behind the mandate.

—Alliances: Federal mandates will increase to the extent that state and
local governments do not enjoy the support of politically influential interest
group or partisan allies.

The cases of federal mandate decisions examined here offer some useful
insights on the implications of these variables for the national policy process
and our federal system.

Federal Political Cobesion

The cohesiveness and intensity of federal officials for those mandates that
passed in recent years were impressive. The presence of unified Republican
control over both the presidency and Congress in this period facilitated the
passage of mandates to pursue highly partisan agendas. The tax cut agenda
of 2001 and the welfare reform reauthorization of 2006 were both driven by
deep-seated partisan goals pursued by the Bush administration and conserva-
tive Republican leaders in Congress. In at least these cases, strong ideologi-
cally based partisan goals trumped any residual support by these party lead-
ers for federalism values. As previous decades have illustrated, the relegation
of federalism to a secondary value is itself a nonpartisan phenomenon,
reflected by Democrats for certain mandates in health, labor, and environ-
mental areas and by Republicans for business preemption, tax policy, and
moral policy goals.
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However, partisanship does not account for the entire mandate story
since 2001. In fact, some of the most important mandates passed during
the Bush era transcended partisan differences and were embraced by broad
coalitions that were either truly bipartisan or at least crosspartisan. In these
cases, mandates were framed in symbolic and even moral terms that com-
pelled broad support and made opposition politically untenable. Mandated
reforms to state and local elections processes enacted under the Help Amer-
ica Vote Act were broadly supported by Republican and Democratic leaders
alike in Congress, fearful that they might be blamed for another debacle
like the 2000 election on their watch. Homeland security could be placed
in this category as well—the perception of crisis prompted leaders of both
parties to embrace mandates to protect the very homeland of the nation
against potential terrorist attack. Finally, passage of No Child Left Behind
was achieved through a broad crosspartisan coalition, as both parties saw
significant advantage in championing this new mandate and perceived sig-
nificant political disadvantages if identified as opposed to such a compelling
national goal.

State and Local Political Cohesion

The positioning and cohesion of the state and local sector have played a piv-
otal, if not surprising, role in the politics of federal mandates. One might
expect states, as powerful interest groups represented in Washington, to
forcefully argue for their views. However, for a number of reasons, state lead-
ers are often neutralized and even champion particular mandates and pre-
emptions. First, state and local groups are often disarmed by their lack of
political cohesion on key policy issues; lacking agreement, they are often
unable to articulate positions in national debates.?? Second, as political lead-
ers, they are sometimes swept away by the compelling political appeal of
major federal mandates and preemptions, whether addressing elections
reform, education standards, or homeland security requirements. Indeed,
with respect to the major mandates enacted from 2001 to 2006, many man-
dates originate from innovations piloted by state officials themselves. For
instance, the roots of No Child Left Behind can be traced to a 1989 confer-
ence on education reform, initiated by governors, in Charlottesville, Virginia,
followed by formation of the National Education Goals Panel, a state-ori-
ented commission that worked for more than a decade to sustain support for
national reforms.

Third, state leaders have come to endorse certain preemptions and man-
dates to address collective action problems stemming from intergovernmental
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competition that can undermine states’ incentives to assume policy leader-
ship in key areas. Governors and other state leaders have supported mandates
in order to put a floor under competition from other states that can under-
mine their policy initiatives. The Real ID Act, which has drawn the ire of
state and local officials for its regulatory intrusiveness and high costs, was
born of a voluntary national standards—setting initiative undertaken by state
motor vehicle administrators in the prior decade, who recognized that the
absence of harmony among state license procedures made the entire system
vulnerable to security threats. Ironically, such voluntary national standard
initiatives are vulnerable to capture by federal policy officials anxious to
respond to national problems and eager to legitimize the solution as a state-
based approach. In recent years, progressive or advanced states have come to
champion partial preemptions that place a floor on competition among states
while allowing advanced states to maintain their policy initiatives.?!

Paul Manna captures states’ positioning dilemmas well in his book on the
politics of educational federalism. He suggests that mandates such as No
Child Left Behind come about when government officials at both federal and
state levels perceive an advantage to engaging the resources, authority, and
legitimacy of other levels of government. The tendency for federal officials to
engage in this practice is, of course, what gives rise to grants, mandates, and
other tools of third-party governance. However, Manna adds that states have
similar incentives to “borrow authority” from the federal government to pur-
sue items on their policy agendas that they cannot carry out on their own.3?

Ironically, in the contemporary environment of nationalized economic,
social, cultural, and political forces, the very innovations that states pioneered
have helped fuel the nationalization of policy. Far from being cause for cele-
bration, state innovations and differences are cause for alarm and signal the
need for further federal action from advocates who want to expand state-
initiated policies to the nation as a whole and from business and others who
are opposed to these policies. In either case, mandates and preemptions are
tools used to either expand or override these policies. Frank Baumgartner and
Bryan Jones describe these policy dynamics as “venue shopping,” which, they
argue, can promote greater policy activism at all levels as advocates and oppo-
nents opportunistically find that level of government most hospitable to their
position.33

This is not to say that states and localities are without influence in the
politics of mandating. As key interest groups, they can have an impact when
taking cohesive positions and mobilizing their memberships to advance
their interests. However, given the substantial ambivalence of state and local



302  Pawul L. Posner

officials toward the goals promoted by mandates, I have argued elsewhere,
state and local governments achieve their political impact less in the debate
over whether to mandate than in the debate over how to mandate.?4 Indeed,
under such mandates as No Child Left Behind and the Help America Vote
Act, states did gain substantial new federal funds for implementing these
complex initiatives and significant regulatory concessions as well. This is
partly owing to the relative ease through which state and local governments
can agree on the means rather than the ends of mandated programs, as well
as the desire of many in Congress to mollify opponents to facilitate passage.

Perhaps more fundamentally, state and local governments gain bargaining
leverage when considering implementation issues because the federal govern-
ment critically relies on them to achieve its policy goals. Simply put, the pol-
icy ambition of the federal government far exceeds its administrative, legal,
fiscal, and political capacity to implement federal programs, mandates, and
preemptions. Accordingly, states and local governments, as well as a wide
range of nonprofit and private corporations, are brought in as third parties to
carry out federal initatives through a host of governmental tools, including
grants and loans in addition to regulatory tools.?> The implementation litera-
ture has long noted that intergovernmental relations during implementation
are characterized more by bargaining than by top-down fiat.3¢

Table 13-1 shows potential outcomes stemming from combinations of
two variables—federal and state political cohesion. The classic unfunded
mandate outcome can be expected when federal officials are cohesive and
states are either divided or not engaged. We might expect mandates to be
funded and regulatory flexibility to be provided when states and federal offi-
cials are both equally engaged and cohesive. When states are cohesive and
federal officials divided or unengaged, a grant or even outright defeat of fed-
eral involvement might be expected, much along the lines predicted by
Phillip Monypenny, who concludes that federal grants are adopted when
national leaders lack sufficient consensus to agree on stronger tools.>” Finally,
lack of cohesion and engagement from both sides can be expected to produce
policy gridlock.

The relative cohesion and intensity of federal and state actors helps
explain some of the outcomes presented here.?® In the face of cohesive and
engaged federal leadership, the ambivalence and divisions among state officials
helped pave the way for the Help America Vote Act, No Child Left Behind,
the Real ID Act, and estate tax cuts. The cases of defeated federal proposals
illustrate the reverse—cohesive state officials and divided or unengaged federal
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Table 13-1. Impact of Federal and State Cohesion

Federal cohesion
State cobesion High Low
HIGH Funded mandate/partial preemption Grant
LOW Unfunded mandate/total preemption Gridlock

officials. A unified state and local campaign was indeed able to defeat such
proposals as the protection of methyl tertiary butyl ether producers, the busi-
ness activity tax, and the administration’s proposed capping of the Medicaid
program, taking advantage of both federal dissensus and powerful interest
group support. Given the complexity of the policy process, it is not surpris-
ing that other factors influence outcomes beyond the relative cohesion of
each sector. For instance, in the case of welfare reform reauthorization, states
not only were cohesive and well mobilized but they also had powerful allies
in social advocacy groups and Senate Democrats intent on defeating new
work mandates and pressing for higher funding. Nonetheless, the persistence
of Bush administration officials and conservative leadership in Congress,
along with the adroit use of budget reconciliation to sidestep a Democrat-led
filibuster, were instrumental in gaining final passage.

Goal Congruence

The congruence in goals among federal and state or local officials also has a
bearing on the potential adoption of mandates and other coercive federalism
approaches. Although considerable tension marks the relationships between
federal officials and their state and local counterparts, the extent of state and
local support for the underlying goals of some of the major mandates passed
from 2001 to 2006 is impressive. Broadly speaking, in a society whose econ-
omy, culture, and communications have become increasingly nationalized, it
is not surprising that state and local officials have become less insulated from
and more vulnerable to national values and interests. Institutional develop-
ments are partly responsible—a nationalized media and national interest
groups that have increasingly colonized state capitols have carried national
values to state and local doorsteps.

The tools of cooperative federalism have also helped institutionalize
national priorities throughout the intergovernmental system. Federal grant
programs have, over time, had a centralizing influence over state and local
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priorities, as those programs have succeeded in building supportive bureau-
cracies and clientele groups that have become powerful advocates for feder-
ally funded initiatives within state and local governments. Well-known stud-
ies on policy implementation have long pointed to what is known as a
“maturation effect,” whereby the interests of federal principals and state and
local agents converge over time in a professional consensus on strategic direc-
tion and program priorities.>® Most of the five major centralizing actions
taken over the period 2001-06 arose from a foundation of support that had
been nurtured over the years through cooperative federalism frameworks.
Whether it be education’s accommodation with federal equity goals, state
motor vehicle departments’ cooperation in commercial driver’s licensure, the
largely successful devolution of welfare achieved ten years eatlier, or the pre-
vious federal efforts to promote voting rights and access, federal programs
may have succeeded in institutionalizing support for national goals and inter-
ests within state and local governments. Ironically, the familiarity and politi-
cal support spawned by these essentially cooperative forerunners may well
have paved the way for their more coercive successors.

Interest Group Alliances

The position of key interest groups plays a vital role in mandate outcomes.
The major mandates passed since 2001were often promoted by powerful
interest groups in alliance with key congressional and executive political
entrepreneurs. Preemption of states’ taxation of sales over the Internet, for
instance, was spearheaded by a broad business coalition of telecommunica-
tions and Internet-based firms that saw an opportunity to throw off the yoke
of differing state and local taxation regimes. They were supported by congres-
sional entrepreneurs of both parties, such as Democratic senator Ron Wyden
from Oregon and Republican senator George Allen from Virginia—both
from states whose economies had strong Internet companies.

Conversely, state and local governments realized major victories when they
were able to build coalitions with powerful groups opposed to mandate pro-
posals. Their successful defeat of President Bush’s proposal to reform and cut
the Medicaid program benefited from the forceful advocacy of social welfare
groups as well as health care providers concerned about the implications of
these changes for their bottom lines. Similarly, the alliance of the state and
local sector with the environmental movement was pivotal to their success in
warding off the proposed preemption of local lawsuits over pollution from
methyl tertiary butyl ether contamination.
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The Entropy of Mandates

It is likely that the relationships among these variables change over time, with
important implications for mandate politics and outcomes. Mandates are
often enacted on a wave of enthusiasm, as advocates make a case that is com-
pelling enough to rise to the status of a valence issue, opposition being per-
ceived as politically illegitimate. Anthony Downs writes that many issues are
subject to an “issue attention cycle,” whereby issues that rise on waves of
enthusiasm and alarmed discovery are destined to fall and lose support as
concerns over their costs and design problems—which lay politically dor-
mant during their initial adoption—become more apparent and politically
salient.40

Mandates, too, have a political life cycle that often parallels the issue
attention cycle. Mandate proposals, on first blush, tend to highlight the ben-
efits, whereas the costs are difficult to measure or appreciate until regulations
are issued, often years after initial passage of legislation. During the initial
passage, state and local government officials are prone to being divided,
ambivalent, and actually supportive of the purposes, exhibiting low cohesion
and high goal congruence—an ideal breeding ground for the propagation of
centralizing policies, as noted above. However, these political dynamics are
reversed during the implementation cycle. State and local cohesion grows as
the costs and program design challenges become more salient to officials
throughout the country; not surprisingly, conflict between the goals and pri-
orities of state and local and federal officials heightens at this stage, as well.
Thus, for instance, though state and local officials offered little opposition to
initial passage of No Child Left Behind, many are now joining forces with
teachers unions to mount vigorous protests of the program’s standards and
constraints, including attempting to gain court injunctions against the pro-
gram’s most onerous mandates.

Thus the politics behind the initial adoption of mandates is centralizing,
and the politics of implementation is decentralizing. Although policy analysts
would prefer a system in which costs and benefits are considered synoptically,
in fact costs are often dealt with separately and serially from benefits as a
result. This style of policymaking resembles the politics of speculative aug-
mentation that Charles Jones has found to characterize the development of
clean air policy.#! Under pressure to take bold action in response to public
bandwagons, Congress adopts policy that is not firmly grounded in the capa-
bility of its implementers. Such a policy produces a lurching attempt to
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square policy ambition with administrative and fiscal realities, inviting public
disillusionment with the policy and even with government itself once the
mismatches between policy goals and implementation become apparent.

Conclusions

Federal actions constituting coercive federalism, including mandates, con-
tinue to be a significant feature of our government system, relied upon by a
diverse range of actors to accomplish a wide variety of policy and political
goals. The early years of the twenty-first century continued trends observed
in prior decades, breaking new ground in the nationalization and centraliza-
tion of policy in areas that had heretofore largely been untouched by the
instruments of coercive federalism. Intergovernmental tensions and conse-
quences have been accentuated by simultaneous federal actions that both
increase intergovernmental fiscal burdens through spending mandates and at
the same time limit revenues available to state and local governments to
finance these far-flung federal policy initiatives. The combined effects of
these initiatives will work together to encumber a greater share of the fiscal
commons for national policy initiatives than we have seen in the past.
Notwithstanding the intergovernmental tensions that mandates bring
about, many of these initiatives have garnered broad support from both fed-
eral and state actors in our system. Policy issues increasingly sweep over fed-
eral and state governments alike in waves of enthusiasm that know no politi-
cal boundaries. In a nationalized media culture, state and national political
communities and values have become more integrated, and state and local
leaders have become every bit as vulnerable to the same publicly compelling
policy stampedes as are national leaders. Jurisdictional boundaries have
increasingly become permeable; federal grants have prompted the institution-
alization of national values and interests in state governments, while state
policy innovations increasingly seed the national agenda with compelling
new problem definitions and solutions. Cross-pressured by overlapping alle-
giances to national values and interests, state and local officials have become
uncertain trumpeters of their own prerogatives in the federal system. Federal
and state governments perceive an advantage to “borrowing authority” to
engage the resources, authority, and legitimacy of other levels of
government.®? In essence, all levels of government are increasingly engaged in
an “opportunistic federalism” whereby all actors in the system attempt to use
one another to achieve particular policy goals, irrespective of traditional
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boundaries and authority distributions.%3 Although the Supreme Court has
resumed its role in recent times of policing the boundaries, John Kincaid
argues that the Court has undergone a “federalism fizzle” in ruling against
states on recent preemption cases in the past several years.#4

As we face such vexing challenges as the baby boom retirement and global
economic change, marbleized, networked approaches to governance may in
fact be necessary to respond to daunting problems. Whether it be health care
costs, climate change, or education, intergovernmental responses will be nec-
essary. In “borrowing authority,” however, it matters whether cooperative or
coercive federalism tools are engaged. Although perhaps more efficient in
responding to insistent national majorities, coercive strategies have the
potential to short-circuit the feedback loops in our system, curtailing the
potential for policy learning through the accretion of experience gained by
state and local governments. And most certainly, such strategies also can
work to undercut the ability of our system to accommodate the diversity of
our nation and the vitality of our federal system.
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INTERGOVERNMENTAL LOBBYING:

How Opportunistic Actors Create a Less Structured
and Balanced Federal System

TROY E. SMITH

The distribution of power and responsibilities among the federal tiers of
U.S. government has changed over time according to different consti-
tutional interpretations and political practices. During America’s first cen-
tury, state governments powers and responsibilities were protected by a dual-
federalism interpretation of the Constitution. During the nation’s second
century, state governments saw their power and responsibilities diluted as
Congress and the Supreme Court reinterpreted the Constitution to promote
collaboration between the state and national governments. In this, America’s
third century, state governments have used political processes to preserve
their powers and promote their interests, because they cannot rely on a con-
stitutional division of responsibilities, Congress, or the Supreme Court to
preserve specific powers. Some of the most important political processes are
evident in Congress, where states lobby to preserve their powers and promote
their interests. In these political processes, state governments act like other
interest groups vying before Congress for power, federal funds, and protec-
tion from undesirable federal intervention. Contemporary state government
lobbying often, however, results unexpectedly in the accretion of national
power and authority.

310
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Governors are the most likely lobby representing states’ interests. They
have more lobbying resources and can limit the lobbying activities of most
other state officials. This chapter therefore focuses on gubernatorial lobbying.
However, much of what is said here about governors also applies to other
state officials who are willing to commit time and resources to intergovern-
mental lobbying.

The Evolution of American Federalism

The nineteenth century’s system of dual federalism, with its narrowly inter-
preted Constitution and division of responsibilities among the federal tiers,
gave way in the twentieth century to cooperation and then to process federal-
ism. This transition was made possible by a Supreme Court that, after the
Civil War, asserted its right to define the distribution of powers in the federal
system and then, failing to clearly define and enforce those boundaries, aban-
doned the responsibility to the political process in 1985.

In the twentieth century, Congress (with the judiciary’s allowance and
sometimes invitation) interpreted its constitutional grants of power broadly.
In the first half of the century, Congress used the Constitution’s general wel-
fare clause as an independent power to tax and spend (United States v. Butler
[1936]), and the interstate commerce clause to regulate the health, safety, and
welfare of citizens (United States v. Darby Lumber Company [1941] and
Wickard v. Filburn [1942]). These were powers once thought reserved to the
states. In the second half of the twentieth century, Congress moved from
working cooperatively with states in certain policy areas to imposing require-
ments, restrictions, and limitations on the states. For example, Congress
attached conditions to federal grants that often had little to do with the
grant’s purpose (in the form of crossover sanctions and crosscutting sanc-
tions). Congress also implemented mandates (requiring states to take certain
actions) and preemptions (prohibiting states from certain powers or actions).!

State governments’ control over law and policy eroded as Congress and
the judiciary emphasized individuals over state governments. Federal inter-
ventions in traditional state areas of authority were often justified to guaran-
tee individual rights denied by state and local governments. Consequently,
the judiciary’s incorporation of the Bill of Rights and the Warren Court’s
individual rights revolution emphasized individuals over communities and
national oversight over states’ police powers. This shift continued as Congress
tied program funding to individuals rather than geographic areas.? The
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national government’s growing involvement in domestic and local issues did
not mean an equal decline in state powers and responsibilities— indeed, state
powers and responsibilities often increased as federal programs opened new
areas of responsibility for the states—but it did represent a decline in states’
autonomy and ability to control their own policies.

As the federal government assumed greater responsibility for more pro-
grams and policy areas in the twentieth century, Congress shifted significant
control over the substance and intricacies of intergovernmental programs to
the federal bureaucracy and the courts.? By allowing national preeminence
over policymaking, the federal judiciary and Supreme Court, wittingly or
not, empowered themselves to define the policy details of congressional pro-
grams, thus further displacing state governments.

As Congress and the judiciary supplanted traditional federalism divisions
in one area after another, the remaining federalism limits became increasingly
difficult to defend. In 1985, in a decision that has not been reversed, the
Supreme Court declared that it would no longer adjudicate disputes between
the national and state governments but leave it to the political process to
resolve them.* Despite some limited pro-state rulings in the 1990s that
attempted to limit the scope of the commerce clause (for example, United
States v. Lopez [1995], Printz v. United States [1997]) and to buttress states’
sovereign immunity (for example, Alden v. Maine [1999]), the court’s state-
friendly federalism rulings stalled after 2002.5 The Gonzales v. Raich (2005)
decision, which upheld national laws forbidding the possession of marijuana
over states’ laws allowing its use for medical purposes, reasserted the preemi-
nence of the national government’s commerce power over states’ police pow-
ers, and Justice John Paul Stevens’s majority opinion instructing the propo-
nents of medical marijuana to take their case to Congress reaffirmed Garcia’s
doctrine of process federalism. Similarly, the Court significantly restricted
states’ sovereign immunity rights in a number of 2004 rulings. If state gov-
ernments are to defend and protect their interests in the intergovernmental
system, they need to develop their capacity to participate in and influence the
national policymaking process. In many instances, this means state officials
or their representatives must lobby the federal government.

Political processes have become an important means of distributing respon-
sibilities between the federal tiers. In the twentieth century, the Supreme
Court and certain political practices removed constitutional barriers and
authorized other political practices that significantly redistributed power in
the national government’s favor.” The “end of southern exceptionalism™ has
not reversed this process. How power and responsibilities are to be distributed
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among America’s federal tiers is no longer self-evident from the Constitution
but must now be sought in the political processes of America’s intergovern-
mental system.

Three Misleading Assumptions

The federal structure of the United States creates considerable ambiguity and
complications in any effort to understand how states communicate with, and
try to influence, Congress and national policymaking. Those efforts are often
hampered by three misleading assumptions.

The first is that states will work cooperatively to oppose federal incursions
on state powers. This assumption is challenged by Mancur Olson’s work on
collective action.? According to Olson, collective actions suffer from three
problems: first, as the number of members in a group increases, the group’s
stated interests and objectives are diluted; second, larger groups impose dis-
proportionate organizational costs; third, in large groups, some members
may free ride, that is, they seek to gain the benefits without paying any of the
costs or doing any of the work. Efforts to get state officials to agree on a posi-
tion and work collectively suffer from all three of these problems at both the
intrastate and interstate levels.!? State governments’ lack of cohesion, Martha
Derthick notes, has provided the federal government opportunities to adopt
policies that restrict the states.!! In light of these findings, state government
collective action cannot be assumed.

The second assumption posits that the public favors its state government
over the national government. Yet a significant portion of the population feels
little attachment to its state or local governments, in large part because grow-
ing mobility diminishes people’s attachment to a specific geographic location,
the nationalization of news gives significantly less attention to local and state
issues, and federal funds are increasingly transferred directly to individuals
rather than through state governments.!? Consequently, public loyalty to
state governments has declined, reducing state officials’ ability to challenge
national encroachments and increasing Congress’s discretionary powers.

The third assumption conflates “state” as a geographic unit with “state
government.” Institutional theory teaches that individual interests are shaped
in large part by the institutions to which one belongs.!?> Hence, though
members of Congress and state government officials may be elected by the
same constituents, their different institutions create different policy
interests.'* Members of Congress and state officials, Larry D. Kramer cor-
rectly notes, “are rivals, not allies.”!®> Preemptions and mandates are one
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means whereby senators, representatives, and presidents can represent the
desires of their constituents while simultaneously impairing state govern-
ments’ interests. Distinguishing between the political and geographic units
reveals that actions often considered state centered may not support state
governments’ roles or responsibilities in the federal system.!°

These three assumptions impair our ability to understand the inherent
obstacles and difficulties facing state governments when they try to protect
and promote their common and collective interests in the federal system. To
acknowledge these as assumptions rather than established facts is to recognize
that neither collective action, nor public loyalty, nor congressional members’
support are inherent features that can be relied on to protect state govern-
ment interests in the intergovernmental system.

Congress: Institutions, Roles, and Interests

To influence the creation of intergovernmental programs, state officials must
work largely through members of Congress, the architects of the intergovern-
mental system and a “key force” pushing the centralization of power in the
national government.!” State officials, however, have little formal constitu-
tional power they can bring to bear on members of Congress. The institu-
tional powers state officials do have are more often used for partisan, rather
than institutional, objectives (reapportionment, for example, could be used
more effectively to enhance state institutional interests vis-a-vis Congress).
Consequently, state officials must approach Congress on its own turf and
terms, using various lobbying strategies to influence public policy. Successful
lobbying requires an understanding of how the institutions, roles, and inter-
ests of Congress affect what, where, and how members of Congress may be
accessed and influenced.

Institutions: Political Parties

Up until the 1960s, political parties were state based, and members of Con-
gress ignored the interests of the state-centered political parties at great peril.
State political parties, in many instances, either funded campaigns, decided
who would run for Congress on the party’s label, or determined the cam-
paign issues the candidates would run on—and sometimes, all three. State
and local officials enjoyed considerable power at national and state party con-
ventions, where either the party’s presidential or congressional candidates
were selected. Many state parties viewed their congressional representatives as

w“ o . ) . hi 18
emissaries sent to represent their local party’s interests in Washington.
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Consequently, state political parties were an important means of state gov-
ernment influence on national policies.!?

During the 1960s, as candidates decided to run without state or local
party support, raised their own campaign funds, and chose their own cam-
paign issues, their reliance on state political parties decreased.?’ The rise of
candidate-centered elections appeared to correlate with a decline of American
parties.?! What actually happened, however, was that state and local parties
were displaced in congressional races by national party organizations—once
dismissed as “politics without power.”?? National party organizations now
often recruit candidates, offer campaign advice and expertise, determine the
issues and agendas for candidates to run on (for example, the 1994 Contract
with America), and direct and focus power, organizational skills, and money
to win congressional seats and control national institutions.?3

The relative importance of national party organizations within Congress
has also grown significantly.?* Unlike earlier eras of decentralized power with
individual members of Congress seeking individual programs favored by state
and local party organizations, much of the contemporary era features strong
party leaders directing interparty fights over omnibus bills containing the
majority party’s spending and taxing priorities and occasional interparty
fights over morality policy. Slim majorities in Congress, tight electoral com-
petition at the polls, and limited federal funds for discretionary programs
have increased congressional members’ willingness to empower their party
leaders to set the agenda, determine the rules governing debate and the con-
tent of bills, and manage the party’s public relations campaigns in an effort to
build public support for the party. Although party leaders lack the power to
deny nominations or elections to Congress, and a large, diverse nation creates
multiple and conflicting agendas within the same party, the national party
organizations have gained significant and effective powers that create impor-
tant loyalties and commitments among their members.?> The influence of
national political party organizations in congressional campaigns and inside
Congress has waxed, while the state and local party organizations’ connec-
tions to congressional candidates have waned.

Consequently, bonds between members of Congress and state and local
officials have weakened considerably.2 Relationships, camaraderie, and trust
between state and national officials are important preconditions for effective
lobbying and often develop as candidates for state and national office cam-
paign together.?” The few remaining institutional connections between con-
gressional and state party officials have been jeopardized by the 2002 Biparti-
san Campaign Reform Act, which has further nationalized congressional
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campaigns. The act requires that any electioneering for national candidates
by a state political party must be paid for with “hard money,” contributed
directly to a candidate’s campaign. Consequently, Democratic “coordinated
campaigns” and Republican “victory plans,” both of which coordinated
national and state party organizational and voter mobilization efforts
through significant hard and soft money transfers, will most likely be
reduced considerably. This will diminish state and local parties’ motivation to
participate in federal elections.?8 After the 2004 elections, Raymond J. La
Raja noted that “political spending in federal elections is now concentrated
heavily at the national level.”?? The act advances a four-decade-long trend of
separating and distancing state and national officials, which is likely to fur-
ther diminish the personal bonds between state and national officials essen-
tial to exchanging information, constructive collaboration, and lobbying.3°

Until the 1960s, members of Congress viewed themselves as delegates rep-
resenting their state and local party organizations. Today, on intergovern-
mental matters, they are likely to view themselves as trustees with few limita-
tions or punishments for voting contrary to the wishes of their state and local
party organizations. Statistical analysis indicates that state political parties
today are no longer a significant factor facilitating or impairing gubernatorial
lobbying in Washington.’! Members of Congress and their staff express a
willingness to help members of their state party, but they will not risk their
own political careers to do so.>? Today, the role of state political parties in
facilitating intergovernmental lobbying appears intermittent, informal, per-
sonal, and declining.

Institutions: The House of Representatives and the Senate

State government officials who lobby Congress sometimes find it easier to
work with their state’s U.S. senators than with members of the House of
Representatives. This difference is largely attributable to differences in con-
stituencies, terms of office, and institutional organization. The Senate, how-
ever, presents its own unique difficulties impairing state governments’ lobby-
ing influence.

State government officials lobbying the House of Representatives must
find representatives with sufficient power in the House who are willing to
replace their district-oriented perspective for a state-oriented perspective. The
hierarchical organization of the House means that power resides in the
majority party’s leaders, while the rank and file and the minority party have
minimal influence. Consequently, state government officials must identify
and lobby those representatives who can affect the legislative process. Even
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then, representatives may not be receptive because their two-year terms of
office keep many representatives focused on their district’s or national inter-
ests rather than their state’s interests. “There is little in the current system
that pushes them to define issues in statewide terms.”3> Consequently, the
potential pressure points available to state government advocates to influence
representatives are limited.

Senators tend to be more attentive than representatives to the interests of
state government, because senators are less likely than representatives to hold
a “safe” seat, and senators represent more diverse constituencies, requiring
them to appeal to a broader group to win reelection.?* Senators also tend to
be attentive to the interests of their governors, because governors and sena-
tors represent the same constituents and governors are often the most danger-
ous challengers a senator will face. In addition, senators may welcome state
officials’ perspectives, because two senators from each state with limited com-
mittee assignments cannot monitor or understand every issue being consid-
ered by Congress that may affect their state.>> Individual senators are also
often more influential in the legislative process than representatives, owing to
the decentralized structure of the Senate and the power of the filibuster. This
gives almost every governor access and some means to influence one or two
congressional members who can affect bills in Congress.

The nature of intergovernmental data also favors the representation of
state interests in the Senate. Because most federal program data are disaggre-
gated by state but not by congressional district, state officials can use these
data to demonstrate how proposed programs and amendments will affect a
state’s citizens. Because the citizens are a senator’s constituents, and Congress
values representation, senators are very interested in these data. In the 104th
Congress (1995-96), Florida’s governor Lawton Chiles failed to influence
representatives from Florida but succeeded with Florida’s senators, because
information on the possible consequences of the proposed welfare reform
could be determined at the state level but rarely at the district level. When
presented with state-level data, Florida’s representatives usually claimed that
their districts’ demography was sufficiently different from the state’s that the
data did not apply to them. The ability to match data to constituents aids
significantly in lobbying campaigns, because it appeals to the congressional
member’s desire to represent his or her constituents.

Although state officials have certain advantages in lobbying senators, this
does not mean that senators are always more receptive to state officials” inter-
ests and preferences; and senators are certainly not reliable protectors of state
governments powers and interests.>® As intended by the founders, senators
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are not beholden to state governments and may take a national, as opposed
to a state, view of issues.>” Senators may oppose a governor if doing so will
prevent a legislative victory that would enhance the governor’s reelection
prospects and ability to challenge the senator in a future election. Senators
who previously served as governor often think they understand the states’
perspective and are more likely to challenge the state governments’ and gov-
ernors’ arguments. Finally, many senators hold ambitions for higher office
and work to expand their constituency beyond the state’s borders. Any or all
of these factors may impair state governments’ ability to influence senators.

Neither representatives nor senators emphasize federalism as a vital and
primary concern. State officials in Washington find that members of Con-
gress are more likely to respond to their appeals when a state government’s
interests can be framed in terms of the member’s constituents. In doing so, it
is important to note, the interests represented by the state official are not the
state government’s interests but the state government’s understanding of
the state populace’s interests. Such framing is effective because it appeals to
the representative role of members of Congress.

Roles

Congress has two roles: representation and policymaking. Members of Con-
gress place a premium on representation, and they have structured Congress
to effectively represent interests rather than to form consistent, coherent, and
long-term policies.® Examining Congress’s role in shaping America’s federal
system should, therefore, acknowledge Congress’s preference for interest rep-
resentation over consistent, coherent, and long-term policymaking and
examine who or what members of Congress represent.

As national political party organizations displaced state political parties,
members of Congress shifted from representing the interests of their state
party and state governments to representing their constituents, national
interest groups (which increasingly provide significant campaign resources),
or their national party in hopes of gaining or maintaining majority status.
Because Congress values representation over consistent and coherent policy-
making, issues that are not well represented before Congress generally
receive little attention. Today, no group exists with the primary purpose of
defending and promoting federalism. Consequently and not surprisingly,
studies find that neither chamber of Congress nor either political party
places much value on federalism except as a secondary interest used prima-
rily to embarrass the opposing party’s position on a specific issue.3 Lacking
a consistent and vociferous advocate, state governments’ general powers and
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interests have often been underrepresented or neglected in congressional
policymaking.

Congress does take its role as a policymaker seriously, especially when pol-
icymaking benefits representation. It would be difficult for many incumbents
to justify their reelection if they could not demonstrate some effectiveness in
proposing, crafting, and passing policy. Yet much of current congressional
policymaking is targeted to congressional members’ constituents. One area in
which members of Congress shape policy to benefit favored interests is in
writing earmarks—designating funds to a specific purpose or constituency.
Between 1998 and 2005, the number of earmarks increased 667 percent.40
Although policymaking is what Congress does, omnibus bills, committees
subject to party leaders’ oversight and control, and limited opportunities to
introduce amendments suggest a Congress more intent on representing polic-
ical parties and favored clientele than on the process of good policymaking.4!

When budget deficits make national funds scarce, Congress shifts from
the pork-barrel politics of disbursing public funds to rewarding rent-seeking
behaviors using unfunded mandates, regulatory programs, targeted tax
breaks, and public facilitation of private lawsuits for a “preferred clientele.”42
Congressional members seeking support for their bills may also offer sup-
porters “fixes,” in the form of exemptions from the proposed policy’s rules
and regulations. These legislative tactics allow politicians to claim credit, help
supporters, and co-opt opponents.

Consequently, both Democratic and Republican members of Congress
supported many policies that shifted power and authority from the state and
local governments to the national government.#? Successful intergovernmen-
tal lobbyists recognize that though members of Congress desire, and often
earnestly work for, clear and coherent policies, such policies are unlikely to
pass if they interfere with congressional members’ role as representatives.

The past four decades have witnessed a significant shift in how members
of Congress represent various interests. Before the 1960s, when state and
local political parties were strong factors in congressional elections, members
of Congress were likely to be delegates on federalism and intergovernmental
affairs and trustees or free agents on other issues. Congressional representa-
tion shifted with the decline of state and local political parties and the rise of
national party organizations, national interest groups, sunshine laws, and
“gotcha” journalism. In the twenty-first century, members of Congress are
more likely to be trustees or free agents on federalism and intergovernmental
issues and delegates on issues of concern to the national parties and vital
interest groups. Consequently, federalism and intergovernmental interests are
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likely to be neglected or reduced to secondary status behind pressures mem-
bers of Congress feel to raise campaign funds, gain influential political
endorsements, avoid offending the wrong groups, and feed the media with-
out being eaten by it. In this environment, it is no wonder that members of
Congress feel more pressure to represent their national parties and favored
interest groups than defer to the traditional norms of federalism or carefully
craft the intricate details of coherent, consistent, and long-term intergovern-
mental policies.

Interests

Lobbying often requires recognizing the interests of members of Congress
and how and where one can impair or facilitate the accomplishment of those
interests. The primary interests of members of Congress, according to
Richard Fenno, are reelection, policy, and power in the institution.44 The
influence of state officials often depends on their ability to affect the policy
and reelection interests of members of Congress.

These days, the most effective means state officials have of influencing
Congress is to provide expertise on the consequences of various policy pro-
posals. State officials’ experience with policies gives them expertise Congress
may seek in order to structure and implement policies that fulfill its objec-
tives.#> When Congress rewrote U.S. welfare policy under the Personal
Responsibility and Work Opportunity Reconciliation Act of 1996, its mem-
bers and their staff listened closely to the expertise a few governors had
gained while reforming their state’s welfare policies (although the governors’
influence in 1995-96 owed in no small part to the new Republican major-
ity’s inexperience in crafting policy and has declined significantly ever
since).46 Although limited, state governments’ best opportunities to influence
Congress are through policy expertise and bureaucratic innovation rather
than through political parties.

Some state officials, particularly the governor, may be in a position to pos-
itively or negatively influence the election or reelection of members of Con-
gress, although the Bipartisan Campaign Reform Act will likely minimize
those opportunities. In the past, state officials might have campaigned with a
congressional candidate, popular state officials might have endorsed or with-
held their endorsement from congressional candidates, and state political
parties funneled considerable soft money to congressional candidates’ cam-
paigns. All these gave state officials points of access and influence with con-
gressional candidates. As noted above, however, the act’s provision prohibit-
ing state political parties from using soft money for national campaigns will
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have a chilling effect on state officials’ role in campaigns for national office,
thereby diminishing one pressure point state officials have used to access and
influence members of Congress.

Politically popular state officials with access to a bully pulpit may try to
pressure members of Congress to address a specific issue by directing media
attention to that issue. Former Idaho governor Cecil Andrus referred to this
tactic as “rattling the cage” of his congressional delegates.®” Although such
tactics may be successful in the short term, they tend to anger members of
Congress and impair future collaboration.

State and local officials may unwittingly influence the elevation to the
national level of issues traditionally reserved to the states. State and local
campaigns and elections are indicators of which public issues are hot and
which are not. Congressional members often adopt state campaigns’ success-
ful issues and avoid the issues that failed to move people. Thus congressional
candidates may push state issues to the national level if doing so will help
their election.

Even in pursuing reelection and public policy, the value of interest repre-
sentation is consequential. The reelection of members of Congress depends
on their responsiveness to the powerful interests at the district, state, and
national levels. Policy expertise is most often heeded when it complements a
congressional member’s favored interests. Structural federalism and the states’
reserved powers receive little attention or priority in this system. Members of
Congress from both parties justify shifting policy issues from the state to the
national arena by claiming the shift better represents their constituents’ val-
ued interests. Given that few formal bonds remain connecting members of
Congress to their state and local government institutions and parties, for state
government officials to influence policymaking at the national level they must
connect their interests with the roles and interests of congressional members.
As Representative Ed Royce (R-Calif.), speaking as a member of Congress,
put it, “We do what state officials ask when it benefits our interests.”

Intergovernmental Lobbying

If state government interests are to be reflected in the policies and programs
created by Congress, then state officials must monitor the proposals being
considered by Congress, analyze how those proposals will affect their state,
and communicate their ideas, interests, experiences, and preferences to those
members of Congress who can favorably influence the proposed policies in a
manner that catches congressional attention. Monitoring, analyzing, and
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effective communication takes time, energy, and resources, much of which
must be invested well before the issues reach Congtess.

For example, interpersonal relationships between state and federal officials
are vital elements in successful lobbying that are often neglected. Although
the values, institutions, and interests of Congress are important, lobbyists
should never forget that Congress is composed of individual human beings.
The informal and personal relationships state officials develop with members
of Congress are vital to influencing Congress.%> One congressional staffer
declared that personal relationships determine who you trust and what infor-
mation you will accept as trustworthy. Representative Martin Sabo (D-
Minn.) has observed that “personal contact is still the key to political influ-
ence. In politics, personal relationships are always more important than
formal ones.”? If state officials are going to participate in lobbying national
officials, their success will depend on the personal ties they or their deputies
develop with federal officials.

Another important variable contributing to state government’s lobbying
success at the federal level is the level of unity within a state’s congressional
delegation.>! Many variables affect unity, but governors can help or hurt this
unity through their personal relationships with members of Congress and the
way they communicate with their congressional delegation. Similar party
affiliation between the governor, representatives, and senators does not guar-
antee unity, nor does a different party affiliation ensure discord.>? The Illinois
congressional delegation makes a conscious effort to promote unity, meeting
regularly with representatives of the governor’s staff to inform each other of
important issues and decide which issues they can work together to support.

State officials’ efforts to influence Congress vary considerably.>® Some gov-
ernors rely on their state’s congressional delegation to represent and promote
the state’s interests. This is probably not an effective means of promoting a
state government’s interests. Studies examining which states receive the
most federal aid have found little evidence supporting the hypothesis that
Congress-based variables such as committee assignments, seniority, and party
loyalty increase a state’s share of federal funding.>* States with an office in
Washington are much more effective in the federal aid game.>> Other studies
show a positive relationship between state and local government lobbying
efforts and success.’® In each of these studies, successful lobbying focuses on
individual and specific interests rather than state governments’ general and
collective interests.

Like other individuals, state officials must decide whether to commit their
time, energy, and resources to lobbying or instead to free ride on the efforts
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of other public officials and associations. Unlike most individuals who must
rely on interest groups and lobbying associations to access and lobby mem-
bers of Congress, state officials have almost guaranteed individual access to
members of Congress. This means they can lobby on their own or work col-
lectively with others.

Collective Action

Most studies of state lobbying examine collective lobbying by state officials’
associations. These associations, such as the National Governors Association
and the National Conference of State Legislatures, provide many services to
state officials, including monitoring issues Congress is considering and
organizing lobbying efforts to shape the proposed policies. These associations
may promote federalism values when those values correspond to their mem-
bers’ interests and policy goals, although federalism is not their primary pur-
pose. In the last half of the twentieth century, intergovernmental lobbying
was less about policy or the shape of America’s federal system than about who
would share in the national government’s money. Associations of state offi-
cials also lobby at times for the nationalization of policy.”” This undermines
the influence of state governments by confirming congressional impressions
that state governments are opportunistic lobbyists rather than principled
defenders of structural responsibilities.® The associations’ ad hoc approach
to federalism issues reflects the diverse interests of state officials and the val-
ues, interests, and organization of Congress.

National associations of state officials serve a vital role in monitoring
Congress and organizing state lobbying activities. The issues these organiza-
tions can monitor, however, are limited, the positions they take on the issues
are restricted by the need for consensus from diverse, ambitious, and frac-
tious politicians, and active participation by state officials is often very lim-
ited.>? The need for broad consensus on policy positions ensures that the
positions of most associations will be diluted and intentionally vague, if a
position is taken at all. The increasing partisan polarization in Congress has
also affected state officials and has at times created irresolvable divisions in
these associations.®® Finally, ambitious state officials seeking higher office
may try to use the associations to gain attention and boost their own popu-
larity and election chances.

Although these groups are vital players on many federalism and intergov-
ernmental issues, their participation and influence in Congress is limited.
Those state officials who rely solely on national associations to inform them
of relevant issues, according to congressional staff, usually communicate their
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interests to Congress too late in the debates to substantively affect the pro-
posed legislation.®! Associations, consequently, should be one of many tools
used by state officials to promote their interests before Congress; often they
are the only tool, and even then, rarely used.

The effectiveness of associations of state officials is limited. Members of
Congress and their staff perceive these associations as “a lobby like any other,
which seeks federal benefits for its members on favorable terms.”®? David B.
Walker suggests that the lobbying efforts of a national association can be
effective when the following three conditions are met: the group’s members
firmly unite; they can show they suffer real fiscal pain; and they can demon-
strate they have a better way.®3 It is rare for all these conditions to be
present.®* The 1990s provide only two high-profile success stories of states
working collectively to influence national policy: the 1995 Unfunded Man-
dates Reform Act and Temporary Assistance for Needy Families. However,
the former has been repeatedly circumvented, and the latter places new
requirements on the states.®> With the possible exception of the new welfare
reform policy, no federal legislation has significantly devolved power to the
state governments.

Individual Lobbying

Collective action is the most obvious but not the only means to influence
Congress and national policy. Many state government officials lobby mem-
bers of Congress individually to gain favorable policy and treatment. Almost
two-thirds of state governments maintain some type of office in Washington
to facilitate communication between federal institutions and the state gov-
ernment. State offices monitor issues in Congress and federal agencies that
may affect the state and inform the state’s congressional delegation of those
issues. They work with public interest groups such as the National Governors
Association to promote their state’s interests, and they lobby members of
Congress and federal agencies on their own.

The exact number of states with a Washington office varies as various
states close or open their offices. In February 2007, thirty-four state govern-
ments had offices in the nation’s capital.®® A study of why states create offices
in Washington has found that the most statistically significant factor was pub-
lic trust in the federal government, even when qualitative data showed the
governor would like to have a Washington office.®” In many states, maintain-
ing an office in the capital is politically difficult because it is often seen as a
wasteful duplication of the congressional delegation’s responsibilities. Guber-
natorial challengers may target and campaign against a sitting governor’s
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Washington office.®® However, studies indicate that state government offices
in Washington save or earn states much more money than they cost.’

State offices in Washington can organize and prioritize state claims for
federal assistance. Because many state government agencies seek assistance
from the state’s congressional delegation, failure to organize, coordinate, and
prioritize these requests may confuse the state’s congressional delegation and
lead them to focus on low priorities and miss more important items. How-
ever, weak governors have a difficult time controlling the messages other
elected state officials may communicate to Washington. This can present a
significant problem in states with many elected executive officials, all claim-
ing legitimacy to represent their state’s interests.

The New York governor’s office in Washington is particularly effective in
promoting New York’s interests. It monitors Congress and federal agencies
for bills and regulations that may affect the state. It sends relevant bills and
proposed regulations to the state agency responsible for the issue and requests
an analysis of how the proposal will affect New York’s programs, policies, and
federal revenue stream. It also requests possible amendments that would ben-
efit New York’s interests. These requests from the governor’s Washington
office are priority actions in the state agencies. The agency’s analysis and pro-
posed amendments are communicated to a member of New York’s congres-
sional delegation who is in the best position to positively affect the bill for
New York.

Much of the literature on intergovernmental lobbying assumes that states
work collectively to promote collective state interests and individually to pro-
mote specific state interests. This assumption needs to be rethought, given
our understanding of the difficulty of mobilizing political groups and the
problems of collective action. Individual lobbying activities receive little
scholarly attention and scrutiny, but they can significantly benefit the atten-
tive and active state and affect the larger system of intergovernmental rela-
tions between the federal and state governments.

Evidence that states can accomplish many of their intergovernmental
objectives without collective participation is found in the lack of participa-
tion by the nation’s most populous states in the National Governors Associa-
tion’s lobbying activities.”? As the data in table 14-1 suggest, participation in
the association’s collective action activities (for example, giving testimony
before Congress and meeting with federal officials) declines as a state’s pop-
ulation increases.”! Yet the most populous states have some of the best
resources to influence national policy, including the most employees in their
Washington offices, better access to Congress owing to their state’s large
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Table 14-1. Federal Lobbying Activities by National Governors Association
Members, by States Population, Various Years

Testi- Total
Population, . Meetings, monies, meetings
on% Washington office 1994§ 1994—  and e
estimated employees 972 97b monies
State (n) 1997 2007 (n) (n) (n)
California 36,457,549 9 8 0 0 0
Texas 23,507,783 15 6 0 0 0
New York 19,306,183 9 6 0 0 0
Florida 18,089,888 7 7 2 0 2
Illinois 12,831,970 8 3 1 0 1
Pennsylvania 12,440,621 7 10°¢ 1 0 1
Ohio 11,478,006 5 1 4 0 4
Michigan 10,095,643 4 4 6 4 10
Georgia 9,363,941 0 2 0 1 1
North Carolina 8,856,505 5 5 0 1 1
New Jersey 8,724,560 8 1 1 0 1
Virginia 7,642,884 3 4 0 2 2
Massachusetts 6,437,193 4 5 0 1 1
Washington 6,395,798 2 1 2 1 3
Indiana 6,313,520 1 2 2 0 2
Arizona 6,166,318 0 2 0 1 1
Tennessee 6,038,803 1 0 0 0 0
Missouri 5,842,713 5 0 0 0 0
Maryland 5,615,727 5 1 0 0 0
Wisconsin 5,556,506 4 2 6 0 6
Minnesota 5,167,101 3 3 3 0 3
Colorado 4,753,377 0 0 7 1 8
Alabama 4,599,030 0 0 0 0 0
South Carolina 4,321,249 2 1 1 0 1
Louisiana 4,287,768 0 1 0 0 0
Kentucky 4,206,074 0 14 6 5 11
Oregon 3,700,758 2 1 0 0 0
Oklahoma 3,579,212 0 0 1 0 1
Connecticut 3,504,809 2 2 0 2 2
Towa 2,982,085 3 4 1 0 1
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Testi- Total

Population, . Meetings, monies, meetings
Cove . Washingionaffice 00 s
estimated M 97* 97b monies
State (n) 1997 2007 (n) (n) (n)
Mississippi 2,910,540 0 0 0 0 0
Arkansas 2,810,872 0 1 0 0 0
Kansas 2,764,075 0 1c 0 1 1
Utah 2,550,063 2 0 8 1 9
Nevada 2,495,529 2 2 8 0 8
New Mexico 1,954,599 0 1 0 0 0
West Virginia 1,818,470 0 0 2 1 3
Nebraska 1,768,331 1 0 8 0 8
Idaho 1,466,465 0 0 0 0 0
Maine 1,321,574 0 0 2 0 2
New Hampshire 1,314,895 0 0 1 0 1
Hawaii 1,285,498 1 0 1 0 1
Rhode Island 1,067,610 2 0 0 0 0
Montana 944,632 0 0 0 0 0
Delaware 853,476 2 2 4 1 5
South Dakota 781,919 0 0 0 0 0
Alaska 670,053 6 6 0 2 2
North Dakota 635,867 2 1 0 1 1
Vermont 623,908 0 60° 11 2 13
Wyoming 515,004 0 0 2 1 3

Source: Data from U.S. Census Bureau, Population Division, released December 22, 2006;
National Governors Association, 7he Governor’s Washington Office (Washington, October 1997), p. 9;
Jennifer Jensen, “Filling the Hall of the States: Explaining the Establishment of State Offices in
Washington,” Ph.D. dissertation, University of North Carolina, Chapel Hill, 2000; National Gover-
nors Association, “All Testimonies” (www.nga.org/portal/site/nga/menuitem.8492123c14d1421
a18d81fa6501010a0/2vgnextoid=455c8aaa2ebbff00VgnVCM1000001a01010aRCRD&vgnextfmt=
testimony); and interviews by author of staff at the National Governors Association and states’ Wash-
ington offices.

a. Records after 1997 are not available.

b. Records for 1998 are not available.

c. Contract lobbyist firm.

d. Part-time employee.
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congressional delegations, and a higher probability of having their represen-
tatives in key positions in the House of Representatives. When governors
from populous states (Florida and Michigan) did participate in collective
action activities, it was because the governors were committed to realizing
policy change and altered their traditional methods of lobbying with the
104th Congtress. To the extent that the most populous states are lobbying on
Capitol Hill and not working collectively, they withhold their influence
from promoting states” collective interests.

The factors that determine when states will work collectively with other
states and when they will lobby individually are not known. Two examples
suggest that states may work individually when they have a powerful ally in
Congress. New York State and New York City received permission to use fed-
eral funds from President Bill Clinton’s Community Oriented Policing Ser-
vices program to purchase computers—rather than putting new police offi-
cers on the streets, as the program intended—after gaining the support of
House Judiciary Committee member Charles Schumer (D-N.Y.). Governor
Michael Leavitt (R-Utah) worked with the Senate Judiciary Committee
chair, Senator Orrin Hatch (R-Utah), to exempt Utah from the truth-in-sen-
tencing requirements while still receiving federal funds from the program. In
both cases, state governments generally opposed the bills’ intents, although
not vociferously.

These two examples demonstrate that those states with powerful congres-
sional connections may use those connections to gain special exemptions from
bills generally opposed by state governments. The remaining states may work
collectively to oppose the bills, but without the state or states with powerful
congressional connections, their lobbying strength is significantly impaired.
The incentive for individual states to lobby for specific benefits and the diffi-
culty of collective action suggest an inherent weakness in relying on state gov-
ernments to use the political system to safeguard states’ general interests.

If state officials choose to participate in intergovernmental lobbying, they
must decide whether to lobby collectively or individually. Collective action is
difficult to achieve because of the challenge of defining common interests
and overcoming the free-rider problem. Individual lobbying does not require
coordination with other state officials, does not generate broad opposition,
demands less power to succeed, and provides immediate and specific individ-
ual state benefits. The temptation to go it alone when a state official has suf-
ficient power is great. Going it alone does not protect general state powers,
however, and often results in either explicit or tacit support for placing fed-
eral limitations, sanctions, and mandates on other state governments.
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Even individual lobbying faces political obstacles that limit state officials’
ability to influence the national government. Few state officials are politically
strong enough to oppose popular issues such as federal anticrime legislation.
For a state official to actively lobby against, or merely express opposition to, a
national proposal prohibiting carjacking or rape on the grounds that such
responsibilities belong to the states would be to risk alienating a significant
portion of the public, for example. In addition, a governor’s trips to Wash-
ington to lobby on a bill are often viewed by the local press and many citi-
zens as political junkets. A common yearly press story in many states is the
number of times the governor has traveled outside the state. Some governors
avoid trips to Washington during an election year to minimize the political
fallout such trips might generate. These limits on the ability of state officials
to participate in the national political process means that state governments’
collective and individual positions on certain proposed policies may be
meekly expressed—if expressed at all.

Conclusion

Political processes have always played a role in determining how power and
responsibilities are allocated among America’s levels of federal government.
They became the principal means of distributing responsibilities between the
federal tiers, and an effective means of promoting individual states” specific
interests, at the beginning of the nation’s third century. However, states’ col-
lective interests are not adequately protected through political processes for
two reasons. First, the breakdown of state and local political parties released
members of Congress to be free agents on federalism and intergovernmental
issues at the same time that national and constituency pressures and concerns
bound members of Congress to national party organizations and interest
groups that often opposed state governments’ collective interests. Second,
given the problems of collective action and the nature of the national politi-
cal process, individual states secking state-specific benefits are more effective
than an association of states seeking to protect the collective interests of those
states. The consequence of these two factors is a political process that signifi-
cantly favors the national government’s powers and interests over the state
governments’ general powers and interests.

State government officials hoping to influence the federal system and
national policy must play on Congress’s turf and terms. Congtess values rep-
resentation of constituents and interest groups much more than formulating,
implementing, and overseeing consistent, coherent, and long-term policies
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that reflect structural federalism or state governments’ needs and interests.
Two conclusions flow from this. First, state officials cannot assume their
members of Congress will recognize and actively work to protect their state
government’s interests. Second, state officials lobby most effectively when
they can demonstrate a specific proposal benefits (or harms) a congressional
member’s roles and interests. When the political process is played on Con-
gress's turf and terms, state governments have few effective checks to limit the
federal government’s accretion of power.

The twenty-first century presents unique challenges for state govern-
ments. The looming national budget deficits and debt may lead Congress to
shift burdens to the state and local governments through alternative pork-
barrel techniques. The business community is aligning in favor of uniform
national standards, which will further undermine state governments’ powers
to define and control their communities’ health, safety, morals, and welfare.
In responding to these challenges, state governments will need to maintain
an active presence in Washington to monitor proposals before Congress that
will affect them, to determine how those proposals can be amended to reduce
negative consequences, and to persuade powerful members of Congress to
stand up for the interests of state governments. It is a weak hope that state
government officials will learn to set aside the short-term gains from individ-
ual actions and recognize the long-term benefits of collective action for gen-
eral interests.

The Supreme Court should recognize that political processes provide state
governments insufficient protection from federal burdens. The Court should
define and enforce the outer boundaries of federalism that preserve the
integrity of the separate tiers but refrain from addressing political questions,
much as it does in national cases of separation of powers. Without a Supreme
Court definition of the outer boundaries of federalism, neither the president,
Congress, nor state officials will abide limits on power that interfere with
responsiveness and representation. The twenty-first century has already wit-
nessed the breakdown of traditional norms of behavior that once limited the
nationalization of power and federal intrusions on state governments, such as
the No Child Left Behind Act of 2001, the Help America Vote Act of 2002,
the REAL ID Act of 2005, the displacement of popularly approved state
health laws for a national police action conveniently labeled as a “war” on
drugs, and authorization for the president to overrule a governor and call up
National Guard troops.”? So far, the courts have permitted these encroach-
ments under the theory of process federalism.”?
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The checks of process federalism are inadequate to preserve a federal bal-
ance of powers. Under process federalism, neither federal nor state officials
are constrained by or willing defenders of structural federalism’s boundaries.
American federalism appears to have moved into an era of opportunistic fed-
eralism, characterized by the pursuit by most actors in the system of “their
immediate interests with little regard for the institutional or collective conse-
quences.”’4 The consequences of this shift require serious consideration. A
number of the questions need attention: Is a national democracy, as facili-
tated by process federalism, preferable to a division of responsibilities
between nation and states? Is the national government’s capacity sufficient to
adequately represent the diverse interests and assume the responsibilities of
the United States? Is Congress’s emphasis on representation over clear and
coherent policies likely to produce adequate solutions to twenty-first-century
problems? Does the pursuit by individual state and federal officials of oppor-
tunistic strategies and self-interests rather than shared goals best promote the
interests of the nation and the states? In the past, the answers to these ques-
tions have often been yes. However, the twenty-first-century problems of ter-
rorism, debt, national capacity, and globalization suggest the need to revisit
these questions.
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CONCLUSION

Managing Complex Problems
in a Compound Republic

PAUL L. POSNER axp TIMOTHY J. CONLAN

The chapters in this book illustrate that, as we enter the new century,
our federal system remains a central vehicle used by national, state, and
local officials to satisfy an ever-expanding range of needs and goals. Whether
it be homeland security, health care, education, or environmental policy,
national policymakers have increasingly turned to state and local govern-
ments as the critical workhorses. State and local governments have stepped
up as well, mounting new initiatives to address health, safety, education, and
infrastructure needs, much as they have done for decades.

However, although the system is still expected to satisfy existing needs, the
new demands placed on it threaten to change the fundamental character of
roles and relationships among our nation’s governments. The flexibility of
state and local governments to satisfy their own unique needs and diverse
interests has become encumbered by the growing reach of prodigious and
increasingly ambitious national policy goals, which have come to frame the
agendas and shape the delivery of programs in an ever-widening number of
policy areas. Ironically, many of these national policy issues originated with
the state and local sector, but they often get transformed when making the
intergovernmental round-trip.

338
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The chapters in this volume show a system coping with the stress of satis-
fying multiple goals and actors in the face of higher stakes, greater visibility
from more stakeholders, and more tension among the often inconsistent
objectives pursued in our public programs. Governments at all levels
increasingly borrow authority and resources from many different sectors to
satisfy increasingly restive publics who want the services that government
brings without a large bureaucracy or price tag. The tensions inherent in our
intergovernmental system flow from the paradoxical and oft-conflicting
expectations we have for our system: we want to promote both accountabil-
ity for national goals and flexibility for local differences, to maximize out-
comes while minimizing costs, to capitalize on the resources and authority
of other governments and private actors without losing control and auton-
omy. Ultimately, these tensions reflect the underlying ambivalence that
Americans traditionally maintain toward government, where the contradic-
tory aphorisms “get the government off our backs” and “there ought to be a
law” can often be found in the same political speech.

Nationalization of the Policy Agenda

The extension of the federal policy regime to an ever-wider range of issues is
premised on the emergence of a broad consensus supporting the nationaliza-
tion of both problems and solutions. Questions about the legitimacy of the
federal role, once among the most contentious issues dividing our party sys-
tem, have largely been settled. Conservative Republican, moderate Democra-
tic, and liberal Democratic regimes have all affirmed a secular preference for
a strong national response to emerging issues through our intergovernmental
system. The public, too, has shown little patience with the structural con-
straints of our traditional federal system, supporting national interventions
from community policing to educational accountability.

This secular tendency was put to the test in the administration of George
W. Bush. Some anticipated that a conservative Republican administration,
led by a former governor and matched with a Republican-controlled Con-
gress for the first time in nearly fifty years, would halt or reverse the historical
trajectory of an expanded federal role and increasing intergovernmentaliza-
tion of domestic governance. Yet the Bush administration consolidated the
national policy regime, using the familiar pattern of tapping the state and
local sector to advance national goals. Indeed, far from slowing down the
nationalization of the policy agenda, the Bush administration, with its
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Republican-controlled Congress, accelerated it in several policy domains and
further seeded it with new ideas that warranted a federal response.

The institutional erosion of state and local governments™ political influ-
ence in our system, examined in chapter 14 by Troy Smith, helped set the
stage for this nationalization of policy agendas and solutions. Fundamental
political forces have eroded the traditional bastions of state and local influ-
ence that undergirded our federal system for decades. State and local party
organizations declined while national parties gained influence. Individualiza-
tion of congressional politics further diminished state and local influence in
the political system, as did the proliferation of interest groups in Washington
after 1960.!

Reinforcing these structural changes in the political system have been
changes in conservative ideology. Liberals in the United States have been
broadly supportive of an active and largely centralizing federal role in the
U.S. federal system since the New Deal of the 1930s. This ideological predis-
position first centered around issues of economic regulation and social insur-
ance and was reinforced by the civil rights struggles of the 1950s and 1960s
and the environmental movement.

Traditional conservatives, in contrast, were once principled advocates of
deference to states rights and a restrained federal role, reflecting a Burkean
respect for the value of traditional social and governmental institutions. Since
the 1980s, however, the relative influence of such institutional conservatives
has waned, as the influence of religiously based social conservatives and liber-
tarian-oriented economic conservatives has expanded. Although these two
strains of modern conservatism often differ strongly on issues of social and
foreign policy, they share an instrumentalist orientation toward issues of fed-
eralism. Rather than observing a consistent position on questions of federal
and state roles in the intergovernmental system, their primary commitment
is to the values of social or economic conservatism. Hence on issues ranging
from federal promotion of school choice and traditional marriage, to federal
preemption of state economic regulation and medical marijuana laws, con-
temporary conservatives are prone to support novel and even aggressive
expansions of federal authority vis-a-vis the states to advance their political,
economic, or social policy goals.

Other shifts in our political system have contributed to the nationalization
of policy agendas and politics. The growth of national media institutions
focused on Washington has created a powerful resource for those groups
wishing to nationalize problems and issues, as reporters increasingly seek
national dimensions or applications for state and local problems or solutions.
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The advent of lobbies representing broad, diffuse interests, the so-called pub-
lic interest groups, has fueled national policy advocacy as many of these
groups have settled in Washington rather than the states. Perhaps the most
important development in the interest group sector has been the pro-
nounced, but little noticed, shift of business groups from allies of the states
to advocates of national regulation by federal agencies. This trend under-
scores the impact of the nationalization and globalization of the economy on
our federal system. As corporations increasingly operate in a global environ-
ment, coping with fifty separate state regulatory regimes is seen as a hin-
drance to economic efficiency and competitiveness.

Consequences for Intergovernmental Management

These forces have given rise to a secular growth in federal programs address-
ing a wider range of problems and issues over the past five decades. However,
this national program response has sidestepped the creation of large new fed-
eral bureaucracies. Rather, for the most part, new national policies have used
more indirect governance tools to achieve their goals, accompanied by
reliance on an ever-widening range of third parties, most notably state and
local governments. Simply put, the policy ambitions of federal leaders have
far exceeded the federal government’s administrative, legal, fiscal, and politi-
cal capacity. Accordingly, state and local governments, as well as a wide range
of nonprofit and private corporations, have been engaged as third parties to
carry out federal initiatives through a host of governmental tools, including
grants and loans in addition to regulatory tools.?

Thus in many respects the federal role has continued to expand by stand-
ing on the shoulders of state and local governments, which have solidified
their emerging role as the true workhorses of our federal system. While gain-
ing additional federal grant funds, their own fiscal, administrative, and politi-
cal resources are leveraged in the process. Thus in No Child Left Behind the
federal government has sought to steer the entire system of public elementary
and secondary education in the direction of parental choice and greater
accountability, even as state and local governments provide more than 90
percent of public funding. National homeland security and election reform
legislation similarly are premised on the federal government’s capacity to har-
ness state and local authority, administrative machinery, and personnel in
pursuit of national goals and standards.

In many respects, the expanding federal role in setting the agenda for the
intergovernmental system has been a secular force in American government
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for the past fifty years. However, such policies were often spawned and
implemented through the institutions of cooperative federalism. The older
cooperative model expanded the federal role at the same time as it strength-
ened the state and local foundations for that role. Recognizing the growing
federal fiduciary and functional interest in a strong state and local sector, the
federal government in the cooperative era provided fiscal assistance and
capacity building to enhance the vitality and capacity of its state and local
partners. State and local governments retained vital bargaining power with
national leaders because they could at least threaten to withhold their cooper-
ation, which was so vital for national programs to succeed.?

In recent years, we are witnessing a transition away from this supportive
and collaborative model to a more coercive, opportunistic model. In contrast
with the eatlier cooperative model, federal officials are increasingly enticed
and pressured to respond to a prodigious agenda of national problems
through more centralized and nationalizing policy actions and tools, whether
it be mandates or preemptions in various forms. Seemingly no issue of
domestic governance, regardless of how small or localized, is off the table for
a national policy response. When comprehensive health care reform eluded
President Bill Clinton, school uniforms and community policing became
popular items in his domestic agenda. Long-standing areas of local control,
such as education, have given way to national policy regimes in the face of
leaders anxious to prove their policy and political mettle to restive publics.
Thus following the 1996 presidential election, Republican elites came to
realize that defining themselves as the party whose presidential standard
bearer carried the Tenth Amendment in his shirt pocket and whose congres-
sional leaders sought to turn leadership in education back to states and locali-
ties was a losing proposition.

Recent centralizing actions succeeded in overturning cooperative federal-
ism frameworks that had evolved over many years. Whether it be tax cooper-
ation through tax base sharing and administration, the Federal Emergency
Management Agency’s highly partnerial model for emergency preparedness,
state and local education’s accommodation with federal equity goals, state
motor vehicle departments’ cooperation in commercial driver’s licensure, or
the largely successful devolution of welfare achieved ten years earlier, the
centralizing actions that have unfolded in the past seven years mark a major
turning point toward a more insistent, demanding federal role with uncer-
tain consequences for program performance and finances. Ironically, the
familiarity and political support spawned by these relatively cooperative fore-
runners may very well have paved the way for their more coercive successors.
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Intergovernmental tensions and consequences have been accentuated by
simultaneous federal actions that both increase intergovernmental fiscal bur-
dens through spending mandates and limit revenues available to state and
local governments to finance these far-flung federal policy initiatives. The
combined effect of these initiatives will work together to encumber a greater
share of the state and local fiscal commons for national policy initiatives
than we have seen in the past.

Consequently, while the question of the federal role has been settled in
favor of an expansive role for the national government, the framework for
intergovernmental management remains unsettled and evolving. Cooperative
federalism tended to generate a “picket-fence” form of intergovernmental
administration. Intergovernmental relationships flowed up and down
through “vertical functional autocracies” that cut across the horizontal gover-
nance structures of our multitiered federal system.* These functional
stovepipes became the channels for federal grants and other forms of cooper-
ative intergovernmental relationships, and they defined the space for inter-
governmental bargaining and negotiation. Even as more coercive federal
policy instruments were employed in the 1960s, 1970s, and 1980s, profes-
sionalized intergovernmental subsystems proved capable of absorbing regula-
tory shocks and negotiating cooperative intergovernmental relationships if
granted sufficient time.’

This intergovernmental capacity to manage change is being put to the
test by coercive, opportunistic federalism. The changes in political parties,
the media, and interest groups discussed earlier have opened up the inter-
governmental system to more, and more rapid, exogenous policy changes.
Assertive national policies in welfare, education, homeland security, and
electoral reform have their roots in crises, events, or political agendas out-
side of the professional subsystems that have shaped policy and managed
implementation in the past. Ironically, many of these policy changes have
their roots in individual state and local policy innovations, but they lose
their flexibility when formulated as uniform federal policies extended to the
entire nation. With more political options for rapid and substantial policy
change in our political system, the intergovernmental managers of the
future must have an understanding of intergovernmental politics as well as
administration.

Moreover, national officials are increasingly less content to take states and
localities as they find them. Rather, emerging federal policy tools place public
officials on the defensive through privatization and new accountability strate-
gies. Energizing new publics and new providers to vie for at least a share of
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public service provision under federal programs is a vital part of this new
strategy to challenge public authority within the state and local sector. Con-
tracting out, the pursuit of alternative service vehicles such as charter schools,
the Bush administration’s faith-based initiative, and the pursuit of vouchers
are several recent examples wherein public agencies and administrators are
being challenged at all levels of government by competing actors and visions
for public service provision. Public disclosure has also been deployed to
“shame” entities, whether private businesses or state and local governments,
to adopt widely shared federal policy goals. Whether it be the publication of
school performance data for all parents to see or water quality data in local
ratepayers bills, federal officials have sought to use performance metrics to
strengthen the position of advocates for favored programs and policies within
state and local governments. These strategies reflect a more insistent federal
policy profile, harking back to the “creative federalism” of Lyndon Johnson’s
Great Society, intent on achieving national goals through or around state and
local governments.

Eroding State and Local Foundations

The new federal role, like the old, is premised on the institutional capacities
of state and local governments. Certainly, the management capacities and
policymaking institutions of state and local governments have been exten-
sively modernized and professionalized during the past five decades. Such
governments have come a long way: once derided for being stuck in the
horse-and-buggy era, they are now championed as policy and management
innovators. Indeed, state and local governments were engaged with perform-
ance management and measurement far earlier than the federal government.

But the fiscal and political foundations of that strength may be eroding.
The state and local sector itself will be challenged in the future to hold its
own in the face of forces that threaten to erode traditional tax bases and legal
authorities. Left unaddressed, such erosion may leave federal policymakers in
the future borrowing weakness rather than strength.

Financially, a globalized, technological economy is working to gradually
undermine the fiscal underpinnings of state and local finance. As Ray
Scheppach and Frank Shafroth demonstrate in chapter 4 of this volume, the
mainstay of most states’ revenue systems—the sales tax—is threatened by the
shift to a service-based economy and the rise of the Internet. What is more,
the growing mobility of investment, employment, and population constricts
other revenue sources, as well, lest high marginal tax rates prompt a race,
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slide, or shuffle to the bottom. On the spending side, an aging society will
place yet additional demands on the state and local sector to finance health
care and pensions for their own employees, as well as serving as the fiscal
partner for national long-term care for an aging population. Already the
states’ share of Medicaid has become the largest spending item in their budg-
ets, increasingly crowding out other spending priorities for state and local
needs such as infrastructure and higher education. In a 2007 study, the Gov-
ernment Accountability Office concluded that over the next forty years, state
and local governments’ fiscal outlook will deteriorate, driven in great part by
the exponential growth of health care costs.®

The nationalization and globalization of the economy have also worked to
undermine traditional state and local regulatory roles. As corporations
increasingly operate in a global environment, they seek to lessen the burden
posed by fifty different state regulatory regimes. This trend is reinforced by
trade agreements that have been interpreted by the courts and international
bodies as having preemptive effects on state and local laws. The European
Union has identified state product labeling and recycled content laws as trade
barriers, and foreign investors have challenged state fuel additive and other
standards as violating trade agreements.

In the emerging intergovernmental politics of the twenty-first century, the
state and local capacity for collective action will become even more critical to
promoting their roles in the system and warding off further centralization.
Thanks to the erosion of constraints on the federal role at the federal level,
the strength of state and local collective action has become more central in
defining the boundaries of our federal system. State and local governments’
success in warding off federal preemptions and other nationalizing initiatives
will be dependent both on their ability to successfully press their claims with
federal officials and on their capacity to capture and channel nationalizing
pressures through various forms of self-regulation and policy harmonization.
A key emerging test for states is whether and how they can accommodate the
pressure for national harmonization through state-led national, as opposed to
federal, standards-setting initiatives that reflect the differential values and
interests of the states while satisfying the requisites of a global economy and
national political culture.

Can the state and local sector emulate the business community and adopt
voluntary collective standards to address national or global pressures on their
own and thereby deflect federal preemptions and mandates? One successful
example is the National Association of Insurance Commissioners, which
develops model law for state insurance agencies. The Gramm-Leach-Bliley
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Act of 1999, reforming federal regulation of the financial services industry,
directed this organization to promulgate uniform standards for insurance
sales and licensure; if a majority of states did not adopt this code, the federal
government would establish a new national instrumentality to provide for
uniform insurance laws. Faced with this pressure, thirty-nine states adopted
the standards.

However, the prospects are not as clear or encouraging in other areas. For
instance, to gain the support of the business community and Congress to tax
remote sales through Internet and mail orders, states adopted a homogenized
and simplified sales tax framework, but a number of economically important
states have so far chosen not to adopt these changes. The capacity of state and
local elected officials to act cohesively on the many sensitive and divisive
issues facing the nation is notoriously limited. State and local officials some-
times lose sight of their own prerogatives as they are gripped by the same
waves of national policy enthusiasms and ideas that sweep over national
officeholders. Differences in party affiliations and state economic interests
have hampered lobbying and policy harmonization among states in the past,
and such natural rivalries will continue to challenge states going forward.

Enduring Strengths

Against this backdrop, the intergovernmental system retains considerable
capacity for adaptation and flexibility. In chapter 2, Richard Nathan illus-
trates how states have sustained and enhanced their long-standing roles as
policy laboratories of innovation in our system. In issues as wide ranging as
global warming and health care coverage for the uninsured, states have
retained their traditional role in our system to serve as policy laboratories.
Frustrated by political and policy gridlock at the national level, many groups
are finding states to be hospitable and eager champions of new policy ideas
and reforms.

The states” record of policy innovation has succeeded in providing them
with a stronger voice in shaping the agenda of issues facing the nation. These
state-led innovations suggest that the political cohesion that eludes states
operating as collective interest groups on the national scene in fact helps for-
tify the role of individual states as policy innovators and catalysts. The greater
cohesion and homogeneity within the states enables them to step out more
smartly on politically complex issues that hamstring national leaders beset by
gridlock and political polarization. Notwithstanding the growth of state and
local interest groups in Washington, the greater cohesion of individual states
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compared with the federal government remains their most important politi-
cal asset and a continuing source of vitality in our federal system.

The capacity of our intergovernmental system to pilot and champion pol-
icy innovation is found not only in states but in other intergovernmental set-
tings as well. Several chapters discuss the growing role played by regional offi-
cials in solving regional problems, especially in environmental policy and
homeland security. Barry Rabe’s discussion, in chapter 9, of the Regional
Greenhouse Gas Initiative pursued by northeastern states is an example of
how states are organizing themselves into regional groups to take the lead on
an international policy problem in the face of gridlock at the federal level.

Faced with real constraints on the size of the federal government, the con-
tinuing need to rely on state and local governments to deliver federal pro-
grams can be a strength of our system as well. Although state and local gov-
ernments have traditionally assumed central roles in grants, even under more
coercive instruments such as preemptions, federal officials often have been
forced to rely on state and local regulatory regimes to supplement paltry staff
levels and to promote greater political support. Partial preemption strategies,
for instance, provide states with vital opportunities to exceed federal regula-
tory standards when participating in federal regulatory enforcement regimes.
While perhaps falling short of the cooperative partnerships observed for fed-
eral grants, nonetheless the substantial state roles promote a degree of decen-
tralization, thanks to the critical role played by states in implementing federal
standards and, in some cases, in promulgating the standards themselves.

In addition to partial preemptions, several other policy and management
innovations have sought to improve the balance between federal accountabil-
ity and state and local flexibility. All have had mixed records of success to
date, though arguably each still holds some potential for our federal system.
The block grant record is admirably summarized by Carl Stenberg in chapter
12, while Carol and Bill Weissert review recent experience with federal
waivers in health care programs. Performance measures, which are attracting
the most contemporary attention, have become institutionalized within exec-
utive agencies of federal and most state governments. Depending on how
they are implemented, such metrics promise to improve the information
available for decisionmaking and accountability at each level of government.
However, the consequences of their application to intergovernmental man-
agement are still controversial. Shelley Metzenbaum argues in chapter 10 that
performance-based goals can enhance partnerships by promoting accounta-
bility for national goals while providing greater state and local flexibility in
determining how such goals will be reached. Beryl Radin, on the other hand,
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points to the centralizing implications associated with the application of the
federal definition of metrics to the entire intergovernmental enterprise,
regardless of how small the relative contribution of federal funds may be.

The Future Outlook: Compound Solutions
for Complex Problems

Intergovernmental systems are by their nature plagued—and sometimes
blessed—Dby conflicts and competition among the actors. Although coopera-
tion may remain the goal, it often seems elusive as governments jockey for
advantage, arguing over the goals of programs as well as the rules of the
game. The system is demanding and challenges all actors to juggle their own
needs and priorities with those demanded of the broader system. State and
local governments are confronted with the challenge of addressing their own
unique needs while at the same time assuming stewardship for a growing
plate of national priorities. The federal government struggles with the gap
between its accountability for compelling national concerns and its relative
lack of control over achieving national outcomes. The public is presented
with the dilemma of sorting out responsibilities for outcomes with too many
cooks in the intergovernmental kitchen. Frank Bane, the first executive direc-
tor of the Advisory Commission on Intergovernmental Relations, once
observed that the only clear virtue of such a system is that “some damn fool
at the top can’t screw it all up.”

In some respects, the boundaries between federal, state, and local govern-
ments have become ever more permeable and interdependent over the years.
The growing number of national programs in recent years has only acceler-
ated the federal dependence on state and local governments’ financial, mana-
gerial, and political resources. The framing of the goals for many federal pro-
grams, in fact, often originated in state and local policy laboratories. Federal
programs, in turn, have prompted the institutionalization of national values
and interests in state and local governments. Most national programs have
come to be recognized as complex bargains containing ambitious national
goals tempered by intergovernmental actors empowered to implement, tailor,
and reformulate these objectives to meet the diverse realities of governance in
states and communities across the nation. Federal and state governments per-
ceive an advantage to “borrowing authority” to engage the resources, author-
ity, and legitimacy of other levels of government.” In essence, all levels of gov-
ernment are increasingly engaged in an “opportunistic federalism” in which
all actors in the system attempt to use one another to achieve particular pol-
icy goals, irrespective of traditional boundaries and authority distributions.®
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Such a system is difficult to manage, involves seemingly unpalatable
trade-offs to the partners, and can obfuscate real accountability and responsi-
bility for outcomes. It is no wonder that serious efforts were made in the
1980s to sort out and “decongest” the system, with the hope that roles and
responsibilities could be clarified and simplified. However, such efforts
foundered on the shoals of political opposition, as political actors disagreed
about both what should be done and who should do it in such programs as
welfare, Medicaid, and food stamps. It became apparent that there was little
appetite among federal or state officials to surrender control over programs
that economists such as Alice Rivlin asserted should be delivered locally
while centralizing welfare and health programs that called for national
financing and control.”

The lack of appetite for serious reform did not rekindle appreciation for
our intergovernmental system, but perhaps it should have. Intergovernmen-
tal systems are best suited for policy areas in which there is conflict over the
goals and objectives that inhibit the development of purely national pro-
grams and wide distribution of the resources and capacities necessary to
address particular problems or goals. Ultimately, our intergovernmental sys-
tem is well suited for many of the wicked problems we face today—problems
with contestable definitions and dimensions and no fixed boundaries.

Opvercentralized approaches to defining objectives and implementation
standards and regimes threaten to undermine the very advantages that inter-
governmental systems are designed to promote. In the face of conflict over
values and uncertainties over results, intergovernmental systems offer the
prospect of adaptability, creativity, and flexibility. Hegemonic programs and
accountability systems designed with the interests of only one actor in mind
threaten to undermine these values. Policy learning can be compromised as
well when the variability across states and localities is not incorporated in
policy design and program implementation. Learning can also be compro-
mised when national leaders leap too quickly to adopt state innovations
before sufficient time has passed and analysis been performed to judge their
effectiveness, a greater risk as the process of vertical policy diffusion has accel-
erated, fueled by anxious and ambitious political leaders.

The nationalization and centralization of our system most certainly jeop-
ardizes local flexibility and adaptability. But these trends can jeopardize
national performance and reputations as well, particularly when national
goals depend on state or local partners for implementation. The response to
Hurricane Katrina is the latest episode in which national policy officials were
caught short by the realties of the intergovernmental system. Success in joint,
collaborative policy regimes means that the capacities and values of state and
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local officials must be a focus of policy design, not assumed away or ignored
in the implementation process. The failure to take into account the states’
costs and administrative complications flowing from the hardened state dri-
ver’s license mandate under the 2005 Real ID Act is yet another case in
which national performance will be undermined by an overly centralized and
coercive policy process. The crucible of crisis, such as Katrina, is often neces-
sary to induce the degree of humility among public officials at all levels that
leads to productive and cooperative partnerships.

Given the growing importance of intergovernmental partnerships, it has
become more important for leaders at all levels of government to have access
to information about best and worst practices in intergovernmental manage-
ment across many different policy arenas. Ironically, as intergovernmental
management has become more critical to national programs, national institu-
tions dedicated to monitoring and evaluating these systems have withered.
The Advisory Commission on Intergovernmental Relations disappeared
more than twelve years ago, and the Office of Management and Budget abol-
ished its intergovernmental management division many years ago. While the
Government Accountability Office and the Congressional Budget Office
have retained an intergovernmental analytic capacity, Congtress itself has not
sustained vital subcommittees with a focus on intergovernmental manage-
ment. It is left to such organizations as the National Academy of Public
Administration to support intergovernmental analysis cutting across pro-
grams and interests.

A look ahead to the challenges of the future suggests that intergovernmen-
tal management will continue to characterize our nation’s approach to future
policy problems. Whether addressing homeland security, global warming, or
the education of the future workforce, partnership across governments will
continue to be the watchword over this century as well. The question is
whether we will design and manage intergovernmental partnerships by
engaging key intergovernmental actors—not just when things go wrong but
in designing programs and policies up front to reflect the real interests and
capacities of all parties so critical to successfully addressing complex problems
and managing complex systems.
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