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Chapter One Introduction

Administrative legal systems are based on national constitutional legal traditions
and cultural values. English judges have for centuries applied the common law. In
Germany, judges have developed administrative legal principles for the protection
of the individual against state action. However, over the last few decades, admin-
istrative legal systems have become less isolated. This is the result of fundamental
developments in the European legal landscape and of the increasing complexity of
administrative legal problems. In the UK, the constitutional basis for judicial re-
view, principles of judicial control and governmental liability as well as the or-
ganisation of the courts are changing. Both the English and the German adminis-
trative legal systems are increasingly faced with the question of how to balance
the dynamics of change with the preserving forces of tradition. Here, the open atti-
tude of judges and lawmakers in considering solutions offered elsewhere is a re-
markable development in a field of law which has long been perceived as too na-
tionally specific. There is a growing need for comparative analysis of these dy-
namics in administrative law — this book provides a valuable contribution to this
field of law.

The most significant factors which have “provoked and lead the emergence of a
common law for Europe™ are the jurisprudence of the European Court of Justice
and the European Court of Human Rights. The European Court of Justice has de-
veloped the requirements of equivalence and effectiveness of domestic remedies
which seek to “force national courts to view the national remedies under the prism
of Community law”.2 In England, for example, the “growing extent and impact of
principles of law derived from the ECJ” have recently been described as “the big-
gest influence in-the national legal system”.? Famously, it has been stated that
Community law is a “medium and a catalyst which is starting to contribute to a
convergence and approximation of administrative law in Europe and not only in a
Community law context”.* The influence is therefore twofold.> As a matter of fact

Van Gerven, W., Tus Commune Casebook Series, Cases, Materials and Text on Na-
tional, Supranational and International Tort Law, 1999.

2 Tridimas, T. in Kilpatrick, C., Novitz, T., Skidmore, P. (eds.) The Future of Remedies
in Europe, 2000, 35 [49].

Birkinshaw, P., “European Integration and United Kingdom Constitutional Law”
(1997) European Public Law 57 [88].

Schwarze, J., European Administrative Law, revised 1% edition, 2006, 1435; see also
van Gerven, W., “Bridging the Gap Between Community and National Law: towards a
principle of homogeneity in the field of legal remedies”, 32 CMLR 679.

> Birkinshaw, P., European Public Law, 2003, 3.



2 Chapter One Introduction

a Europeanisation of some parts of the national legal heritage has already taken
place and European law will continue to permeate national law.

It is arguable whether such further Europeanisation of national law is desirable.
On the one hand it has been argued that the idea of a single “internal market” re-
quires for its complete realisation a single system for the judicial resolution of dis-
putes.b This “market” approach has been criticised for being “a thin argument to
set against the deep values of heritage, legal culture and constitutional legiti-
macy”.” A harmonisation on a large scale is currently not planned and would be
difficult to achieve. It is important to cherish national diversity in legal tradition.
However, a deeper understanding of other European legal systems might lead
naturally to a dialogue and an exchange of ideas, either between national legal sys-
temns or at European level.

The further development of a common law for Europe in the field of judicial
review of administrative action and governmental liability which is heavily reliant
on the European Court of Justice’s case law will benefit most if it draws inspira-
tion from the concepts and principles that are common to the legal systems of the
member states.

Another factor in the process of change is the awareness that domestic legal
systems face such as striking the balance between the protection of human rights
and security in the age of terrorism. Common lawyers are increasingly interested
in continental jurisdictions: “... in the light of significant recent constitutional
changes in this country, I can foresee our lawyers developing a great interest in the
public law jurisdiction of courts elsewhere in the continent of Europe”.? There is
an increasing number of judgments by the House of Lords taking note of compara-
tive research in the field of public law including aspects of German law.® Some of
these developments have been supported by academic publications in the English

6 Jolowicz, T., Introduction in Storme, M. (ed.) Approximation of Judiciary Law in the
European Union (the Storme Report), 1994; De Smith, Judicial Review of Administra-
tive Action (1995) 897: “if Community law is to be uniformly applied, if undertakings
are to benefit from comparable levels of judicial protection in different member states
and if member states themselves are to be subject to comparable burdens, then there
should be a more uniform approach to remedies and procedural rules governing the en-
forcement of Community rights”.

Harlow, C., Convergence and Divergence in European Public Law, 2002, 224.

8 Lord Goff of Chieveley, “Coming Together — the Future”, Clifford Chance Millennium
Lectures, in Markesinis, B. (ed.) The Coming Together of the Common Law and the
Civil Law, 2000, 249.

® JD (FC) v East Berkshire Community Health NHS Trust and others, Two Other Actions
(FC) 2005 WL 881875, [2005] UKHL 23, on appeal from [2003] EWCA Civ 1151,
HL; Fairchild v Glenhaven Funeral Services Ltd (t/a GH Dovener & Son) [2002]
UKHL 22; R (Prolife Alliance) v BBC [2004] 1 AC 185, [2002] EWCA Civ 297,
[2003] UKHL 23, [2003] 2 WLR 1403, HL; R v Ministry for Agriculture, Fisheries and
Food, ex p Hamble [1995] 2 Al ER 714 at 729; for a further discussion of this case, see
Chapter Three, “The principle of legitimate expectation in English administrative law”.
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language.!® This trend to consider laws and institutional organisations outside
one’s own jurisdiction is also reflected in the legislative!! and political processes.!?

In Germany, where law is perceived as a scientific discipline (Rechtswissen-
schaften), English public law is of great academic interest and, as is well-known,
groundbreaking comparative research cutting across the civil/common law divide
in administrative law has been carried out by Professor Jirgen Schwarze.!> Eng-
lish public law is seen as “extremely interesting”'4 and “providing an elucidating
contrast” to German law.!

Comparative research into the administrative legal systems of two of the largest
member states may also be of interest to the new or applicant member states. It
may be of assistance in the process of institution building, providing baselines set
by good European practice.

The aim of this book is to analyse by way of highlights some main strands in
the English and German approaches to judicial control in administrative law. It is
concerned with an understanding of the variations in the approaches taken and the
complexity of the historical and constitutional backgrounds in which both systems
are embedded. It seeks to identify to which extent national legal traditions produce
what has been termed “path dependencies”,!€ i.e. certain forms of conduct which
are preset by national characteristics. Others have referred to the significance of
history as “established ways of working™” “which might well constitute barriers

10 Markesinis, B., Auby, J.B., Coester-Waltjen, D. and Deakin, S.F., Tortious Liability of
Statutory Bodies, A Comparative and Economic Analysis of Five English Cases 1999;
Duncan Fairgrieve and Sarah Green, Child Abuse Tort Claims Against Public Bodies, A
Comparative Law View, 2004.

11 A Department for Constitutional Affairs Consultation Paper “Constitutional Reform: A
Supreme Court for the United Kingdom™, July 2003, CP 11/03 2003. An example is the
consultation process leading up to the Constitutional Reform Act 2005 establishing a
Supreme Court for the United Kingdom. Here, the function of the German Federal
Constitutional Court was discussed; see also Sir Andrew Leggat’s report “Tribunals for
Users — One System, Once Service”, August 2001, in which he recommended the
commissioning of research into the operation of administrative justice both in the UK
and abroad.

12 David Cameron’s speech on the establishment of a written bill of rights for the UK in
which he refers to the German constitutional model, 26 June 2006, http://www. conser-
vatives.com/tile.do?def=news.story.page&obj_id=130572&speeches=1. The Attorney-
General Lord Goldsmith suggested a written constitution, The Guardian, 9. October
2006.

13 Schwarze, J., Die gerichtliche Kontrolle der Verwaltung in England, Die Offentliche
Verwaltung, 1998, 771; European Administrative Law, 2006.

14 Middeke, A., on Jochen Frowein, Die Kontrolldichte bei der gerichtlichen Uberprii-

JSung von Handlungen der Verwaltung, 1993, (1996) DVBI 527.

Brinktrine, R., Verwaltungsermessen in Deutschland und England, 1998, 3.

16 Groffeld, B. ,“Comparatist and language” in Legrand, A., Munday, R., Comparative
Legal Studies: Tradition and Transitions 2006, 177.

17 David, R., International Encyclopaedia of Comparative Law, vol. 2, Chapter 5, 1970
cited in Bell, J., Public Law in Europe: Caught between the National, the Sub-National
and the European, Epistemology and Methodology of Comparative Law, 2004, 265.
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to convergence of legal systems”.'® A comparison of these two great legal systems
is therefore significant because of the contrast in approaches taken. At the begin-
ning of the last century it was remarked that the continental traditions of public
law are “so complete an antithesis to the development of the law and constitution
of England [that] the true meaning and effect ... of the latter are best shown
through this antithesis”.’ It is therefore designed as an analysis of national solu-
tions in England and Germany which may offer alternative arguments from out-
side one’s own jurisdiction.

The comparative method in the field of public law

The comparability of administrative law has been questioned because of its ex-
tremely national character. Nevertheless first roots of comparative administrative
law can be found at the end of the last century, including the work of Albert V.
Dicey and his basic introduction to English constitutional law, Otto Mayer with
his development of German administrative law and Edouard Lafferiére, one of the
founders of French administrative law. However, comparative administrative law
then was mainly used to develop one’s own doctrine of administrative law by in-
vestigating more developed administrative law systems.?

The method of comparative law has been used by legislators for their own law
making by and for the international unification of law.?! Legislative comparative
law was successfully used in drafting the German Civil Code, which unified the
private law of Germany from 1 January 1900. The preparation of the Code in-
volved the careful consideration of the solutions accepted in all the systems then
in force in various parts of Germany. These included the Gemeines Recht, Prus-
sian law and the French Civil Code, which was in force in the Rhineland.?? The
need for national unification of the law inspired a medieval French jurist, Coquille
(1523-1603), to write a commentary on the French customary law, the Coutumes
of the County of Nevers, and an Institution au droit frangais, by using the com-
parative method in order to harmonise the various customs of medieval French
law: “the very task which comparative law still has to perform today, with the dif-
ference that it is no longer the customs of localities but the legal systems of na-
tions which have to be assimilated and harmonised” .2

18 Bell, J., ibid.

19 Redlich, J. and Hirst, F.W., Local Government in England, 1903, 376-377 cited in
Thomas, R., Legitimate Expectations and Proportionality in Administrative Law, 2000,
16.

Schwarze, J., European Administrative Law, 2006, 91.

van Gerven, W., “Bridging the Unbridgeable: Community and National Tort Laws after
Francovich and Brasserie” (1996) 45 International and Comparative Law Quarterly
507.

2 Zweigert, K., Kétz, H., An Introduction to Comparative Law, 1987, 51.

B Tbid 80.

20
21



The comparative method in the field of public law 5

Comparative law has developed from a purely academic discipline to a practi-
cal tool in the further development of a common law for Europe. As a result of the
goals set in the Treaty establishing the European Community, the comparative law
research method has gained momentum. As Legrand puts it, “there is now ... a
prominent role for the comparatist to play — a role which is actually so meaningful
that her work can help determine whether or not there will, one day, arise a com-
mon law of Europe with the obvious implications that can be imagined for every
European citizen”.** There is more awareness that comparative methods may lead
the lawyer somewhere and that comparative materials may be a source of inspira-
tion for legal decisions, “whether by legislative bodies or by the courts” >

In the field of administrative law, the European Treaties do not provide for leg-
islative competences for harmonisation. The role of comparative law research in
the field of administrative law is therefore less obvious than in the case of har-
monisation of private law. Traditionally, comparative law is concemned with the
comparison of private law.26 The necessity of comparing national private law sys-
tems stems from the need to harmonise existing systems in order to facilitate the
legal implications of the exchange of goods and services in the common market.
The majority of recent articles on comparative legal issues are therefore concerned
with the harmonisation of European private law.?

Today the role which comparative law in the field of remedies against public
bodies plays in the European Community finds a clear expression in the often-
quoted Art. 288, para 2 of the EEC Treaty:

“In the case of non-contractual liability, the Community shall, in accordance with the gen-
eral principles common to the laws of the member states, make good any damage caused by
its institutions or by its servants in the performance of their duties”.

24 Legrand, P., “How to Compare” (1996) Legal Studies 232 [233].

% See the cases mentioned above; Koopman, T., “Comparative Law and the Courts”
(1996) 45 International and Comparative Law Quarterly 545.

26 Zweigert, K., Kotz, H., An Introduction to Comparative Law, 1987; Markesinis, B.,
The German Law of Tort; de Cruz, P., Comparative Law in a Changing World, 1995.

27 Armbriister, C., “Braucht Europa ein umfassende Privatrechtskdifikation? Vortragsbe-
richt Juristische Gesellschaft zu Berlin” (1998) JR 98; Basedow, J., “Un droit commun
des contrats pour le Marché commun” (1998) RIDC 7; Coester-Waltjen, D., ZR: “Eu-
ropdisierung des Privatrechts” (1998) Jura 320; Jayne, E., “Entwurf eines EU-
Ubereinkommens iiber das auf auBervertragliche Schuldverhiltnisse anzuwendende
Recht — Tagung der Europdischen Gruppe flir Internationales Privatrecht in Den Haag
(998) IPRax 140; “Angleichung der Rechtsvorschriften der Mitgliedstaaten iiber die
Kraftfahrzeug-haftpflichtversicherung” 13.10.1997, EWS 1998, 19; Editorial Com-
ment, “On the Way to a European Consumer Sales Law?” (1997) 334 CMLR 207; Edi-
torial, “European Private Law Between Utopia and Early Reality” (1997) MJ 1; Lando,
0., “European Contract Law After the Year 2000” (1998) CMLR 821; Gamerith, H.,
“Das nationale Privatrecht in der Europdischen Union — Harmonisierung durch Schaf-
fung von Gemeinschaftsprivatrecht” (1997) OJZ 165; Legrand, P., “Against a European
Civil Code” (1997) MLR 44; Micklitz, HW., “Ein einheitliches Kaufrecht fiir die
Verbraucher in der EG?” (1997) EuZW 229; Van den Bergh, R., “Subsidiarity as an
Economic Demarcation Principle and the Emergence of European Private Law” (1998)
MJ 129.
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This provision not only recognises that there are general principles common to the
laws of the member states, but also that these principles are a source of Commu-
nity law. The well-known principles of proportionality, equal protection, legal cer-
tainty, protection of legitimate expectation, etc. have been the product of the
European Court of Justice’s active role in further developing these two considera-
tions in other branches of law. Here the European Court of Justice relied on Art.
220 (ex Art. 164) that it shall ensure that in the interpretation and application of
the Treaty “the law is observed”. In Van Gend en Loos the court held that Art. 220
(ex Art. 164) must mean that Community rules and the decisions, directives and
regulations of Community institutions must respect general principles of law such
as are common to the legal traditions of the member states.?® Jiirgen Schwarze’s
work on European administrative law has been groundbreaking and inspiring.?
The focus of this book, however, remains on a detailed historical and comparative
analysis of two national administrative legal traditions placing particular emphasis
on judicial control of the administration and governmental liability.

Apart from disagreement amongst writers using the same language about the
existence and extent of a convergence of the administrative legal systems in
Europe, there remains a lack of “communication” between those writing in differ-
ent languages. For example, “the continental writers find themselves ignored by
those writing in the imperial language”.3® With regard to the Francovich deci-
sion,* it has been said that “each national group of scholars has examined the im-
plications of the judgment for their own national legal order while ignoring its re-
ception elsewhere”.3? In order to ensure an effective implementation of the Com-
munity concept it is necessary to investigate other member states’ legal systems.

The significance of a comparison of the administrative legal systems of Eng-
land and Germany is based on the need for reconciling the “common law” with the
“civil law”. This “gulf” between common law and civil law, as described by Cap-
peletti, has occupied many comparative lawyers.’* The convergence of civil law
and common law has been a long-term topic of discussion among comparative
lawyers and has created its own “miniature Babel of terminology”. Terms such as
unification, harmonisation, Angleichung and approximation can be found in the
increasing number of publications in this field.>*

One difficulty of comparative legal analysis is that of legal concepts and their
translation. The danger of translating concepts lies in the fact that the culture of
the chosen language associates other or no underlying meanings to a word. Pierre
Legrand in his article “The Impossibility of “Legal Transplants™ describes it like

2 Van Gend en Loos, C-26/62 [1963] ECR 12.

2 European Administrative Law, 2006,

30 «“The Convergence Debate”, Editorial (1996) 3 Maastricht Journal of European and
Comparative Law 105 [106].

3V Francovich and Bonifaci v Italy [1991] C-6 9/90, ECR 1-5357.

32 “The Convergence Debate”, n. 30 at 106.

3 Cappelletti, M., New Perspectives for a Common Law of Europe, 1978.

3 Merryman, J.H., “Convergence of Civil Law and Common Law” in Cappelletti, M.,
New Perspectives for a Common Law of Europe, 1978, 195 [196-197]; Storme, M.,
Approximation of Judiciary Law in the European Union, 1994.
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this: “... as the words cross boundaries there intervenes a different rationality and
morality to underwrite and effectuate the borrowed words: the host culture contin-
ues to articulate its moral inquiry according to traditional standards of justifica-
tion”. Thus, the imported form of words is inevitably ascribed a different, local
meaning which makes it ipso facto a different rule. As Benjamin wrote, “the word
Brot means something different to a German than the word pain to a French-
man”® or bread to an Englishman. In more legalistic terms, “discretion”, for in-
stance, is a term which in German law is heavily connotated by legal doctrine. As
we will see, a more neutral term “area free of judicial control” has been chosen to
tackle this problem. “Care must be taken to ensure that the substantive problem is
formulated in terms which are wherever possible free from the specific doctrinal
conceptions of the legal order in which it occurs. Only thus is it possible to recog-
nise a rule to be found in a foreign legal order which, as a matter of doctrine, may
be differently formulated or situated as a functionally equal solution.”?® The func-
tional method has been criticised, however, for “stripping the law of all that is in-
teresting”.>” Further, “contemporary criticism of the functional method insists on
the complexity of the “law” as a phenomenon while, at the same time, stressing
the importance of doing justice to such complexity when comparing laws”.>® This
is particularly true when comparing administrative law because “administrative
law is a combination of what is going on in the political world, combined with the
reactions of the judiciary”.3°

It has been noted that administrative law traditions are more “nationally spe-
cific” than private law traditions.”’ The explanations for the structure of any one
country owe as much to history and chance as they do to any deep-seated ration-
ale.#! It is crucial that in the field of administrative law the comparison is not re-
stricted to rules and principles but that both the historical perspective and the con-
stitutional context in which a legal system operates is embraced in that compari-
son. The origins of the administrative law traditions in both jurisdictions and the
role of the courts are crucial in understanding its place in modern society. Allison
has illustrated the importance of such an historical perspective even though his
conclusions appear to deny the potential for change in modern English society.*?

3 Legrand, P., “The Impossibility of “Legal Transplants™ (1997) 4 Maastricht Journal

of European and Comparative Law 111 [117].

Schwarze, J., European Administrative Law, 2006, 82.

3 Graziadei, M., “The Functionalist Heritage” in Legrand, P.,Munday, R., Comparative
Legal Studies: Traditions and Transitions, 125.

® Ibid 114.

3 Craig, P., Administrative Law, 2003, 4.

40 Bell, J. in Beatson, J., Tridimas, T., New Directions in European Public Law, 1998,
167.

41 Tbid 166.

42 Allison, JJW.F., A Continental Distinction in the Common Law, A Historical and Com-
parative Perspective in English Public Law, 2000.
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Administrative law has been referred to as “constitutional law in action™? and
similarlyin the German legal world as “concretised constitutional law”.* There-
fore the constitutional basis for judicial review and the main constitutional con-
cepts are essential components of a comparative study in the field of judicial re-
view.

Further, differences in legal style and the sources of law can cause obstacles in
legal comparison. The German law of judicial review and the tortious liability of
public bodies, for instance, are codified in the Law on Administrative Court Pro-
cedure 1960, the Civil Code and in a constitutional provision respectively. Even
though many of the codified principles are directly based on previous case law by
the administrative courts, for example, the principle of substantive legitimate ex-
pectation or the most recent changes concerning the permission of in-trial curing
of procedural defects (Art. 114 sentence 2 of the Law on Administrative Court
Procedure 1960), case law does not play quite the same role as it does in the Eng-
lish administrative law tradition. Due to increased activity of the legislature to
regulate judicial review it has become a highly systematised subject. Further, it is
a subject concerned with complex theoretical concepts such as the unique distinc-
tion between discretionary concepts and undefined legal concepts which will be
explained in detail in Chapter Three. As we will see the expansion of judicial re-
view of administrative actions in England has been due to the active role taken on
by the courts in increasingly developing the available grounds of review. How-
ever, this development has not resulted in the desire to codify and systematise the
principles, neither has the incremental development of judicial supervision been
accompanied by a highly theoretical approach. The reasons for this are deeply
rooted in the different legal traditions and their legal reasoning.

To facilitate access to some of the detailed German law provisions and provide
a clearer basis for comparison German case law examples have been chosen.

In the following chapters, four broad themes will be covered: an historical in-
troduction to the development of administrative justice mapping out the constitu-
tional and institutional framework , substantive judicial review, the review of pro-
cedural errors and governmental liability.

The comparison of these two administrative legal systems has been a complex
and challenging undertaking and there may be many gaps to be filled in by future
researchers. Despite the difficulties to be encountered, “public lawyers should not
give up the struggle to make their design relevant to different times and places ...
In a world of densely competing claims for cultural recognition, in which the cir-
cuits of economic power and their social ramifications extend well beyond the
state, and in which, in consequence, multilevel governance is already deeply em-
bedded, there is simply no other option”.* As it is, practising lawyers who present

4 Mentioned by Birkinshaw, P., “Buropean Integration and United Kingdom Constitu-
tional Law” in Andenas, M., English Public Law and the Common Law of Europe,
1998.

4 Werner, F., “Verwaltungsrecht als konkretisiertes Verfassungsrecht, DVBI 1959, 527.

4 Walker, N., “Culture, Democracy and the Convergence of Public Law: Scepticisms” in
Convergence and Divergence in European Public Law, 2002, 271.



The comparative method in the field of public law 9

arguments in court containing solutions offered in foreign jurisdictions, legal edu-
cation and training of lawyers in foreign law should not be underestimated. It is
hoped that comparative legal research can make a contribution.



Chapter Two The development of judicial review
of administrative action

l. Historical introduction

1. The common law courts

The most striking difference between the common law and civil law system is the
absence within the common law system of any separate administrative courts as
they developed in Germany in the nineteenth century.! This institutional difference
is closely linked to the lack of a clear substantive distinction between matters re-
garded as public law and those regarded as private law. On the contrary, the Eng-
lish approach to a systematisation of judicial review was based on a remedial ap-
proach, as applied to the prerogative writs. Since the thirteenth century, the com-
mon law and the courts had achieved a central legal system for England. The
judges either sat in London or travelled to the localities away from the centre.? The
writ system was a procedure of channelling individual complaints into a pre-
existing system of orders from the King directed to the person who had injured the
individual.? The writ originated in a personal request by an individual to the King
to remedy a wrong suffered by another individual. They were sealed governmental
documents by which the King conveyed notifications or orders.* These forms of
personal requests developed into a set of standardised writs. Aggrieved subjects
had to try and fit their complaints into one of the existing writs and submit them
through the chancellor to the King. Some remains of this remedial system have
survived many centuries until today. As we shall see in Chapter Four, until today
claimants have to fit their claims into existing heads of tort in order to obtain
compensation, for instance, for unlawful administrative action.> The old public
law remedies of certiorari, mandamus, prohibition and habeas corpus were also
called the “prerogative writs”. This term stems from seventeenth century Royalist
judges who encouraged the association of the remedy of habeas corpus with the

De Smith, S.A., Judicial Review of Administrative Action, 1995, 156.

Van Caenegem, R.C., The Birth of the English Legal System, 1973, 29.

Shapiro, M., Courts, A Comparative and Political Analysis, 1981, 80.

De Smith, S.A., Judicial Review of Administrative Action, 1995, 617.

This remedial conception has caused confusion in the context of human rights viola-
tions under Art. 6(1) in the case of Osman v UK (see Chapter Five).

moR W N
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King’s beneficence.® Certiorari instructs the person or body whose decision is
challenged to deliver the record of the decision to the Office of the Queen’s Bench
Division to be quashed. Mandamus, which dates back to the sixteenth century, is
designed to enforce the performance by governmental bodies of their duties owed
to the public.” Prohibition orders a body to refrain from illegal action. The writs of
habeas corpus were designed to order the appearance of a person before one of the
King’s courts to attend judicial proceedings.® The writ of cerfiorari was important
in controlling the decisions of inferior tribunals. The origins of the writ of certio-
rari which has been developed over centuries and which is now known under the
name-quashing order dates back to the thirteenth and fourteenth century.® These
ancestors of the writ of certiorari were called writs of error used to correct errors
in the lower courts.

In the seventeenth century, the writ of certiorari developed into an order to
quash administrative orders in the King’s Bench beginning with the formulation:
“wishing for certain reasons to be informed about a certain order, volentes certis
causis quendam ordinem de ... certiorari’.' Certiorari was therefore a writ
whereby the King asked to be informed of a matter. If he did not agree with the
matter at stake he would quash it. Until today the cases are reported as R v X, ex p
Y — the King or Queen against X on the application of Y. This development was
“inherently complex”. De Smith summarises the main purposes served by cerfio-
rari between the fourteenth and middle of the seventeenth century as inter alia:

“To supervise the proceedings of inferior courts, for example the Commissioners of Sew-
ers, to obtain information for administrative purposes, to bring into the Chancery or before
the common law courts judicial records and other formal documents for a wide diversity of

purposes”.!!

The first case in which it was certain that the writ of certiorari was applied is the
case of R v Commissioners of Sewers of Yorkshire dating back to 1641. Accord-
ingly, “all the indictments ... along with all the orders, fines and amercements
presented against Thomas Stephenson before you, ““to be determined before us
and not elsewhere™”.!2

These writs were collected in the Register of Writs. There were only a limited
number of writs available, but the chancellor could increase the number.!? Interest-
ing to note is that “the development of the writ system ... has about it a hint of
paradox for modern administrative law: what began as executive commands aimed
at avoiding judicial proceedings became in turn the central mechanism for the ju-

¢ De Smith, S.A., Judicial Review of Administrative Action, 1995, 618.
7 Cane, P., An Introduction to Administrative Law, 1996, 62.
& De Smith, S.A., supran. 6, 618.

°  Henderson, E., Foundations of English Administrative Law, 1963, §83.
Henderson, supra n. 9, 95.

11 De Smith, S.A., Judicial Review of Administrative Action, 1995, 622.
Controlment Roll no. 289, m. 151 as seen in Henderson, E., supran. 9, 101.
13" Van Caenegem, R.C., The Birth of the English Legal System, 1973, 29.
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dicial control of executive action”.’* The writs became a requirement to gain ac-
cess to the jurisdiction of the common law courts.

The three first common law courts were the Court of Exchequer, the Court of
Common Pleas and the Court of King’s Bench.!* The Court of Exchequer dealt
with matters affecting the King’s revenue. One of the stipulations in the Magna
Charta in 1215 was the establishment of a permanent court seated in Westminster.
The Court of Common Pleas fulfilled this function and it dealt with disputes over
land, debts, detinue and covenant and trespass. The Court of King’s Bench was
closely connected to the King and its prime jurisdiction was in matters directly af-
fecting the King. It could issue the prerogative writs of mandamus, prohibition
and habeas corpus. Later the High Court of Admiralty and the Court of Exchequer
Chamber were created. !

The law of equity attempted to fill the gaps left by the common law writ sys-
tem. “If no common law writ appeared to meet the need of a prospective litigant,
he might go instead to equity, which supplemented or complemented common law
in a number of ways”.!” Equity developed into the provider of substantive justice
in those cases which fell outside the scope of the writ sytem. Equity developed its
own body of remedies. The Court of Chancery and the Court of Requests were
equitable courts.'®

The Tudor Kings had managed to withdraw matters of state from the courts of
common law and had enforced their will primarily through their own prerogative
courts in which substantive and procedural rules unknown to the common law
were applied. As early as Edward I, the King’s council exercised judicial func-
tions. During the fourteenth century conflict broke out between the council and
Parliament regarding the judicial functions of the council. Parliament tried to end
the judicial function by enacting legislation. However, these statutes, which were
to limit the judicial function of the council and to enforce the common law proce-
dures as the only legal procedure, had little effect.’ The statutes were not repealed
during the Tudor reign. They were disregarded and Parliament ascribed the coun-
cil some jurisdictional powers.

For the development of English administrative law the so-called bills, which
were to be dealt with by the infamous Star Chamber, are of particular importance.
These bills were requests from people to the King and his council, the chancellor
and to Parliament by subjects who needed some form of advice or help. Many of
those bills were converted into writs or legislation or direct intervention by the
King. The so-called conciliar courts, which unlike the common law courts did not
use writs, began to accept those bills and to issue orders. A new institution, the
Star Chamber, gradually filled the gap left by the common law courts and the eq-

14 De Smith, S.A., Judicial Review of Administrative Action, 1995, 618.

13 Rudd, G.R., The English Legal System, 1962, 13.

16 Tbid.

17" Shapiro, M., Courts, A Comparative and Political Analysis, 1981, 85.

18 Tbid 89.

19 Maitland, F.W., The Constitutional History of England: A Course of Lectures, 1926,
217.
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uity courts. The Star Chamber was from then on particularly concerned with cases
concerning the state but also had jurisdiction in private law disputes and cases of
religious deviation. The name Star Chamber appears to relate to the room used in
the old Palace of Westminster for the meetings of the King’s council. The Star
Chamber court was given additional powers in the Star Chamber Statute in 1487
but had existed even before then.?® It applied procedures unknown to the common
law or equity courts including the use of torture.?! It imposed a strict control over
the organs of local government, the exercise of judicial and administrative func-
tions.?? It was concerned with complaints against officials or central and local
government and against the justices of the peace who enjoyed wide powers in the
countryside.z? The Star Chamber therefore acted partly as an early form of admin-
istrative court. It applied the common law but followed different procedures. It ex-
ercised an inquisitorial procedure using the rack and other forms of obtaining con-
fessions.?* As a consequence of major criticism of the procedures and involvement
in ecclesiastical decisions, the Star Chamber was eventually abolished during the
seventeenth century struggles. The common lawyers joined in alliance with the
parliamentarians to bring about the downfall of the Court of Star Chamber and
other prerogative courts in 1641. Most of their cases were then dealt with by the
King’s Bench. The traditions handed down from the constitutional struggles of the
seventeenth century created a prejudice against encroachments in the field of
common law. Until today, the executive still enjoys a considerable degree of
autonomy and immunity from judicial control.?® After its abolition, these trauma-
tising experiences remained in the perception of public law as an area of law
which in future had to be inseparable from private law. The English tradition of
judicial independence has therefore developed in a rather different form. In the
carly seventeenth century, some courts functioned at least partly as administrative
courts. These developments 300 years ago still seem to influence the attitude of
modern judicial institutions. Judicial independence was forthwith associated with
the so-called “doctrine of limited judicial review”.

The most distinctive characteristic of the English administrative legal system
and its sources is the absence of a written constitution and the absence of an en-
trenched catalogue of human rights. There is also no written record of the constitu-
tional principles of administrative law. Further, there are no separate administra-
tive courts. Judicial review of administrative action is, in principle, exercised not
by a special administrative judiciary, but by the ordinary courts. In the absence in
the past of a statutory basis for the power of the courts,? their power to review
administrative action is inherent and discretionary. The courts have developed a
number of devices designed to keep them out of highly controversial areas. In par-

20 Walker, P.N., The Courts of Law, 1970, 181.

2t Shapiro, M., Courts, A Comparative and Political Analysis, 1981, 87.

22 De Smith, S.A., Judicial Review of Administrative Action, 1995, 226.

2 Allison, J.W.F., 4 Continental Distinction in the Common Law, 1999, 153.

2 Pollard D., Parpworth N., Hughes, D., Constitutional and Administrative Law (2001)
514.

25 Cane, P., An Introduction to Administrative Law, 1996, 13.

26 Now the Supreme Court Act 1981.
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ticular, the general principle on which the exercise of discretionary powers is re-
viewed is that of “unreasonableness” understood in a rather strict sense which only
allows judicial intervention when an administrative authority has acted so unrea-
sonably that no reasonable authority could so act.?” The courts are inferior to Par-
liament and the common law inferior as a form of law to parliamentary legislation.
English constitutional history has witnessed a rigid division between law and poli-
tics and there are realms within which judges may not operate. Lawyers cannot
apply the ideals of legality and constitutionality to politics and administration, cer-
tainly not in a way which is familiar to a German lawyer.?® This judicial restraint
is partly a function of the doctrine of separation of powers which will be discussed
in more detail below.

The subject of judicial review of administrative action poses the question of the
role which the courts fulfil in both jurisdictions of England and Germany. An area
which will be dealt with in more detail in Chapter Three is the review of discre-
tionary powers. Here, in particular, the question arises: which institutions have the
responsibility to devise and apply constraints to the exercise of discretion?” When
defining the role of the judiciary, the central issue is to investigate which forms
the application of the doctrine of the separation of powers takes. The idea of a di-
vision of government powers is a common feature of western constitutional his-
tory. The doctrine of the separation of powers dates back to the seventeenth cen-
tury when John Locke wrote:

“It may be too great a temptation to human frailty, apt to grasp at power, for the same
persons who have the power of making laws, to have also in their hands the power to exe-
cute them, whereby they may exempt themselves from obedience to the laws they make,
and suit the law, both in its making and execution, to their own private advantage”.>

Montesquicu developed the doctrine further and based it on the model of the
British constitution. In Chapter Six of his famous De [’Esprit de Lois, Book XI, he
emphasised that within a system of government based upon law, the judicial func-
tion should be separate from the legislature and the executive.3! Montesquieu fur-
ther saw the importance of each institution in carrying out checks and balances.
However, Montesquieu saw the role of the judiciary in simply applying the law.
The development of judicial review of the other branches is based on develop-
ments in American constitutional history.3? It is important to point out that there is
no one single version of the doctrine of the separation of powers. The separation
of powers has been described as a fundamental principle upon which all the west-
ern democracies rest, but in none of them is it interpreted or lived in the same way.
The common underlying ratio is that “power must be checked by power”.* There-
fore two positions can be identified. First, the separation of powers and, secondly,

27 Cane, P., An Introduction to Administrative Law, 1996, 356.

28 Birkinshaw, P., Grievances, Remedies and the State 1994, 3.

2 Galligan, D.J., Discretionary Powers 1986, 219.

30 Second Treatise of Civil Government, Chapter XII, para 143, quoted in Vile, M.J.C.,
Constitutionalism and the Separation of Powers, 1967.

31 Bradley, A.W., Ewing, K.D., Constitutional and Administrative law, 1997, 90.

32 Galligan, D.J., Discretionary Powers 1986, 229.

3 Mény, Y., Government and Politics in Western Europe, 1993, 5, 6.
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the checks and balances of each power. This, however, still does not provide guid-
ance for judicial review of administrative action. Galligan sees the problem in the
application of clearly adjudicative functions to the judiciary. This would restrict
the court’s role to reviewing solely “matters of a preliminary or threshold kind”
and exclude the courts from reviewing matters of substance of the decision. How-
ever, this has been the position of the courts particularly in the first part of this
century. Galligan offers some guidance for judicial review by concluding that:

“Judicial review is most justifiable not when it is directed at substantive policy choices that
occur in exercising discretion, but rather when it draws on values which form part of the
constitutional framework within which discretion occurs. The justification for review lies in
the assertion of certain values as sufficiently important to be constraints on the exercise of
discretion”. >

In the absence of a written constitution, such an interpretation relies on the weight
given to traditional constitutional principles such as the rule of law. However, as
will be shown in later chapters, the introduction of the Human Rights Act 1998 is
an expression of a constitutional change as it gives the courts in England new
powers.

The development of English administrative law is closely linked to the concep-
tions of the constitutional lawyer, A.V. Dicey, whose publication The Law of the
Constitution® on the meaning of the rule of law has influenced generations of
lawyers. In 1938 Frankfurter wrote:

“Few law books in modem times have had an influence comparable to that produced by the
brilliant obfuscation of Dicey’s The Law of the Constitution ... Generations of judges and
lawyers were brought up in the mental climate of Dicey. Judgments, speeches in the House
of Commons, letters to the Times, reflected and perpetuated Dicey’s misconceptions and
myopia. The persistence of the misdirection that Dicey had given to the development of
administrative law strikingly proves the Elder Huxley’s observation that many a theory sur-

vives long after its brains are knocked out”.3

Dicey’s conception of the rule of law embraces at least three main statements.
First, he stressed the importance of the legitimacy of law in contrast to the exer-
cise of wide discretionary powers. Secondly, every man should be subjected to the
ordinary courts and therefore public officials should not enjoy any other status:
“every man, whatever be his rank or condition, is subject to the ordinary law of
the realm and amenable to the jurisdiction of the ordinary tribunals”. Lastly, pri-
vate rights do not stem from any source of higher-ranking law but are the result of
judicial decisions made by ordinary courts applying the ordinary laws.?

In particular Dicey’s second conception of the rule of law (“every man, what-
ever be his rank or condition, is subject to the ordinary law of the realm and ame-

3 Galligan, P. J., supran. 32, 233.

5 Dicey, A.V., The Law of the Constitution, 10" edn, 1959.

36" Foreword to “Discussion of Current Developments in Administrative Law™ (1938) 47
Yale LJ 519 as quoted in Arthurs, HW., “Rethinking Administrative Law: A Slightly
Dicey Business” (1979) Osgoode Hall Law Journal 1 at 4.

37 Dicey, A. V., supran. 35, 188-203.
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nable to the jurisdiction of the ordinary tribunals™3®) has been central in the discus-
sion concerning the establishment of a separate system of public law courts. Droit
administratif as being “official” law enforceable in special courts and therefore
being incompatible with the rule of law reaffirmed these reservations against a
separate system of public law courts.*® Dicey’s view has been heavily criticised
for misinterpreting droit administratif and for ignoring the developments in Eng-
lish law at the time when he was writing his thesis.

First, the end of the nineteenth century was marked by an increase in the activi-
ties of tribunals which existed alongside the ordinary courts. Secondly, Dicey ig-
nored the extensive immunities public officials enjoyed from ordinary law.* For
example, only since 1947 after the enactment of the Crown Immunities Act, public
officials can be held liable in tort for negligent exercise of public powers in their
official capacity. Before then they were immune from suit. However, they have
always been subject to personal liability.

Dicey misinterpreted the fact that governments or an agency are often acting
for the citizens at large and that therefore the application of the same legal princi-
ples and procedures as for a private person might not be adequate. Further, he did
not realise that public law and public law remedies can be seen as a defence of the
citizen against a powerful state.*! The latter view becomes more transparent in a
system with a strong tradition of constitutionally guaranteed human rights provi-
sions like in Germany or the United States where British cases are read by the
judges “with a mind dominated by the spirit of the American Constitution - strip-
ping away the limited frame of reference of judicial review in Britain”.#* Dicey
supported the idea of parliamentary control of the administration and judicial con-
trol through the ordinary courts. Dicey’s understanding of judicial independence
went along with the neglect of expertise in administrative matters.

H.W. Arthur discussed Dicey’s belief that the ordinary courts are supreme and
that ordinary law is all pervasive in detail. He questioned both whether ordinary
laws are the opposite of administrative norms and whether they must be regarded
as superior. First, Arthur questioned the meaning of ordinary laws. According to
Dicey’s definition, rules that are not enforceable by the courts cannot be consid-
ered as ordinary laws. In Dicey’s view, ordinary law included the common law,
judge-made law and some statutes, but certainly not all statute law.** Arthur raises
doubts as to whether in Dicey’s view administrative statutes would have fulfilled
the requirements of the rule of law: “it is fair to speculate that administrative stat-
utes would not be regarded as ordinary law by Dicey ... A theory that stigmatises
20, 50, 100 years of legislation on the grounds of departure from the ordinary law

3% Ibid 188.

3 De Smith, S.A., Judicial Review of Administrative Action, 1995, 157.

40 Arthurs, HW., “Rethinking Administrative Law: A Slightly Dicey Business” (1979)
Osgoode Hall Law Journal 1 at 6.

41 Cane, P., An Introduction to Administrative Law, 1996.

4 Schwartz B., and Wade, HW.R., The Legal Control of Government.: administrative law
in Britain and the United States, 1972.

4 Arthurs, H.W., supra n. 40 at 9.
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and the ordinary courts is ... open to criticism”.** Arthur’s criticism of Dicey’s
views was concerned with the fact that “Dicey overestimated the extent of adjudi-
cation through judges”.*> At the time when Dicey was writing, many important is-
sues were dealt with by tribunals. Dicey’s conception that the adjudication by or-
dinary courts applying the ordinary law was a pillar on which the English constitu-
tion rested was incorrect. The definition of ordinary law has to include many
sources, including judge-made law from judges who do not sit in the superior
courts. However, despite the extensive criticism of Dicey’s view:

“To this very day, prominent jurists explicitly or by inference echo Dicey’s views, legisla-
tors rely upon them as a blueprint for the design of administrative regimes, professional au-
diences can safely be expected to applaud them and legal scholars to derive inspiration
from them. Dicey and his rule of law have acquired, within and beyond legal circles, a tran-

scendent, a symbolic significance”.4¢

2. The tribunal system

No account of administrative justice in England would be complete without a dis-
cussion of the tribunal system. The development of the tribunal system which
dates back at least to the nineteenth century was accelerated after the report of the
Committee on Administrative Tribunals and Enquiries chaired by Sir Oliver
Franks, which became known as the Franks Report in 1957.47 The report empha-
sised the importance of “openness, fairness and impartiality”.*® The committee
made important recommendations which were followed in the Tribunals and In-
quiries Act 1958 and consolidated Acts.*® There are 70 tribunals with varying
workloads.>® Tribunals were established to provide less formal alternatives to the
procedures in court. The largest tribunals administered by central government to-
day are the Appeals Service, the Mental Health Review Tribunals, CICAP,
SENDIST (Educational Needs and Disability Tribunal), General and Special
Commissioners of Income Tax, VAT and Duties Tribunal, Social Security and
Child Support Commissioners, Pension Appeals, Immigration Adjudicators and
the Immigration Appeal Tribunal.3!

The number of cases received by tribunals each year indicates their significance
in the administrative justice system. The Immigration Adjudicators and the Immi-

4 Tbid 11.

4 Arthurs, HW., “Without the Law”, Administrative Justice and Legal Pluralism in
Nineteenth Century England, 1985, 140.

4 1Ibid 5.

47 Cmnd 218.

4 Tbid p. 10.

49 Smith, Bailey & Gunn, Modern English Legal System (4lh edn, 2002) 46.

30 White Paper, “Transforming Public Services: Complaints, Redress and Tribunals”, Cm

6243, p. 15.

White Paper, “Transforming Public Services: Complaints, Redress and Tribunals”, Cm

6243.

51
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gration Appeal Tribunal>? alone for instance received more than 158,000 cases in
20043 The main types of appeal dealt with are against decisions to refuse a per-
son political asylum, refuse a person entry to, or leave to remain in, the UK for
permanent settlement or to refuse a person entry to the UK for the purpose of a
family visit.

The structure of tribunals and the appeal routes to other tribunals has been de-
scribed as “unstructured” and in need of reform.>* It is not entirely clear how Par-
liament selects certain subjects for referral to a tribunal. “Certain basic guidelines
can be detected, but the choice is influenced by the interplay of various factors —
the nature of the decisions, accidents of history, departmental preferences and po-
litical considerations — rather than by the application of a set of coherent princi-
ples”.>

The institutional weakness of the tribunal system is illustrated by the parlia-
mentary changes made in the Asylum and Immigration Act 2004. Section 81(6)
replaced immigration adjudicators and tribunals and introduced a single-tier ap-
peal tribunal as of 1 April 2005. Lord Steyn condemned the section as a limit to
constitutional principle:

“In isolation it may be unobjectionable, but the section seeks in effect to oust the jurisdic-
tion of ordinary courts in all but limited cases. It will preclude judicial review on the
grounds of lack of jurisdiction, irregularity, error of law, breach of natural justice and any
other matter. These are the very areas in which the higher courts have repeatedly been
called on to assert the sovereignty of the law. The section attempts to immunise manifest il-

legality. It is an astonishing measure. It is contrary to the rule of law”.%

The absence of specific administrative courts is a fact closely linked to the ques-
tion whether Britain possesses a distinct system of substantive administrative law.
This was answered in the positive in the famous quote by Lord Denning who held
that “it may truly now be said that we have a developed system of administrative
law”.37 In 1981 Lord Diplock held in R v /nland Revenue Commissioners, ex p Na-
tional Federation of the Self-Employed and Small Businesses Lid “that progress
towards a comprehensive system of administrative law ... I regard as having been
the greatest achievement of the English courts in my judicial lifetime”.’® Since the
end of the 1960s the courts have been actively shaping England’s administrative
law system. However, it has been argued that the “English distinction between

2 The Immigration Adjudicators and the Immigration Appeal Tribunal merged into the
Asylum and Immigration Tribunal as of 1 April 2005.

53 Judicial Statistics, 2004, 106.

3% “Tribunals for Users — One System, One Service” (Leggat Report), Stationery Office,
August 2001.

35 “The Function of the Council on Tribunals”, special report by the Council, Cmnd 7803,
1980, p. 1 as quoted in Smith, Bailey & Gunn, Modern English Legal System, 2002, 45.

% Lord Steyn, The Guardian, 22 April 2006.

37 Breen v Amalgamated Engineering [1971] 2 QB 175 at 189 as quoted in De Smith,
S.A., Judicial Review of Administrative Action, 1999, 57.

38 R v Inland Revenue Commissioners, ex p National Federation of the Self-Employed and
Small Businesses Ltd [1982]) AC 617 at 641 as quoted in De Smith S.A., Judicial Re-
view of Administrative Action, 1999, 57.
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public and private law procedures is proving unsatisfactory and is becoming less
significant”.>® The distinction between public and private law is closely linked to
the system provided by the prerogative orders which over the centuries have been
reformed in order to fulfil the purposes of judicial review.

The groundbreaking case for the distinction between private and public law
remedies i1s O 'Reilly v Mackman (1982). In this case a prisoner challenged the de-
cision of a disciplinary board claiming it had been taken in breach of natural jus-
tice. He brought his claim by writ as in civil cases and did not apply for judicial
review under Order 53 of the Rules of the Supreme Court (now Part 54 of the
1998 Rules) enacted in the Supreme Court Act 1981. The House of Lords held
that if a decision of a public body violated rights which are protected by public
law, the procedure under Order 53 had to be followed. Until then it was assumed
generally that the litigant had a choice between an action of summons for an in-
junction, a declaration or even damages or he or she could apply for judicial re-
view.%

However, one of the greatest achievements of Tony Blair’s Labour government
has been the introduction of the Human Rights Act 1998 which incorporates the
European Convention on Human Rights into the law of the United Kingdom. Even
though no provision is made for the establishment of a constitutional court in or-
der to strike down legislation which does not comply with the Convention, Sect. 3
provides that primary and subordinate legislation must be interpreted in a way
which 1s compatible with the Convention. If this fails, there is the possibility of a
declaration of incompatibility which provides for a ministerial remedial order to
remove the incompatibility by amending the legislation.s!

Three main areas of judicial review can be identified which are the grounds on
which judicial review may be granted, the procedures whereby judicial review
may be applied for and the requirements which the law makes of the person seek-
ing judicial review and lastly judicial remedies and their effects.®? However, more
recent developments indicate a change of approach. An important step in the di-
rection of judicial expertise in administrative law matters was made when the
Crown Office List of the Queen’s Bench Division of the High Court was created
in 1977. The need for a specialist court in administrative law matters was felt in
order to protect individual liberties better. All existing procedures of judicial re-
view of administrative action were combined under a single heading called an ap-
plication for judicial review. In 1981 Order 53 of the Rules of the Supreme Court
was amended so that a single judge of the Queen’s Bench Division could hear ju-
dicial review cases.®® This administrative list can be compared to the commercial
list. A number of Queen’s Bench judges with a reputation of expertise in the field
of administrative law were nominated by the Lord Chief Justice to operate the new
Order 53 (now Part 54 of the Civil Procedure Rules 1998). Interesting to note is

39 Allison, J.W.F., 4 Continental Distinction in the Common Law, 2000, 135.
60 De Smith, S.A., Judicial Review of Administrative Action, 1995, 160.

61 Section 4.

62 Stevens, 1., Constitutional and Administrative law, 1996, 221.

63 Supreme Court Act 1981, Sect. 6(1)(b).
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that the creation of this administrative court is not based on legislation but on
“administrative stealth”. ¢ The Bowman Report in 2000 led to further reform of
the application for judicial review. The report recommended that “there is a con-
tinuing need for a specialist court as part of the High Court to deal with public and
administrative law cases. To emphasise that this is the principal work of the
Crown Office List, it should be renamed “the Administrative Court””. The Lord
Chancellor accepted this proposal and as of 2 October 2000 the Crown Office List
in the Queen’s Bench Division of the High Court is known as the Administrative
Court.%s The judges hearing applications for judicial review in the Administrative
Court are recruited from the Bar. They receive no special training in public ad-
ministration.®

3. The development of separate Administrative Courts in nineteenth
century Germany

The administrative courts in their current form are the result of an historical com-
promise which had to solve the tensions between two main competing models of
administrative justice and the tensions caused by Germany’s federal structure. The
first forms of administrative courts exercised administrative justice (Administra-
tivjustiz). Similar to the Conseil d’Etat they were part of the administration. The
administration controlled itself and a variety of civil servants could hold office. To
some extent this administrative self-control protected the interests of the citizens
in that it ensured the legality of administrative action. However, its function can-
not be compared with the legal protection of individual rights as provided in the
modern administrative courts.’” The administration was judge in its own cause.
This was particularly true in the case of policing, where it was almost impossible
for individuals to obtain favourable judgments.

In the nineteenth century the political climate changed which led to an increas-
ing awareness for human rights protection and the development of the principle of
the Rechtsstaat.%® In addition, the intensity and quantity of administrative interfer-
ence with individual rights had increased. Towards the middle of the nineteenth
century liberal groups increasingly demanded the effective control of administra-
tive action by independent courts. The Paulskirche constitution contained in its
Art. 182 the quest for judicial control of administrative action in the ordinary
courts as opposed to self-control through the administration (Addministrativjustiz).
Further, courts should no longer carry out administrative functions. However, the

6 Bloom-Cooper, L., “The New Face of Judicial Review: Administrative Changes in Or-

der 53” (1982) Public Law 250 [259, 260].
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revolution failed in 1849 due to the refusal of Friedrich Wilhelm IV and with it re-
form developments came to a halt for almost two decades.

However, the quest for reform of the administrative justice in the form of inde-
pendent judicial control returned and most famously found its expression in the
controversial opinions of Otto Béhr (1817-1895) and Rudolf von Gneist (1816~
1895). Otto Béhr supported the view that the state was part of society and should
therefore be judged in the same courts as individuals. Similarly other famous lib-
eral legal scholars such as Feuerbach, Brinkmann, Siebenpfeiffer and others sup-
ported the idea of an independent control of the administration through the ordi-
nary courts.”” The ordinary courts were dominated by judges stemming from the
bourgeois part of society whereas the civil service still remained in aristocratic
hands. Another group, partly liberals and partly conservatives, favoured the
French model of the Conseil d’Etat and hoped to influence the procedures and the
choice of judges from the perspective of the administration.

Rudolf von Gneist, on the contrary, stood for a separation of ordinary and pub-
lic law courts because in his view state and society were different entities. Von
Gneist was not so much concerned with the protection of individual rights but
with the objective control of public authorities according to public law. Von
Gneist had carried out research into the English and French legal systems which
he published in his book Der Rechtsstaat. Accordingly, he considered the judicial
control of administrative action as practiced in England as an essential element of
the Rechtsstaat.™ He succeeded with his reform proposals at the 12" German law-
yers’ convention (12. Deutscher Juristentag, 1875). The German model of admin-
istrative courts was therefore a compromise between control by the ordinary
courts as in England and administrative justice as carried out by the French model.
The creation of administrative courts can be closely connected to the failure of the
1848/49 revolution. This victory of the liberals in establishing independent courts
can be mnterpreted as compensation for a failed revolution. It marks the beginning
of a trend in Germany towards the juridification of society (with exceptions during
the Nazi regime) which has steadily developed into the twentieth century.

4. The administrative law tradition in Germany

The nineteenth century was not only marked by the constitutional movement in
Germany but also by the establishment of substantive administrative law (Verwal-
tungsrecht). The administrative tradition in Germany was stronger than the politi-
cal confidence of society. Accordingly, German public lawyers of international
reputation were mainly to be found in the field of administrative law such as
Robert von Mohl, Lorenz von Stein, Rudolf von Gneist and Otto Mayer.”! After
the failed revolution the political energies of the liberal forces in society began to

¢ TIbid.
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concentrate on the establishment of the Rechtsstaat. The idea of the German
Rechtsstaat is often mistranslated as the rule of law, but it contains more than its
English counterpart. The meaning of Rechtsstaat was synonymous with a system
of administrative law which was shaped by academic experts. The relevance of the
principle of the Rechtsstaat was seen in the fact that it eliminated the exercise of
arbitrary power. In the years after the revolution the development of a substantive
administrative law as a separate discipline, taught at universities and independent
from constitutional law, became the central work of major academic lawyers. Due
to the failure of the constitutional reforms administrative law developed independ-
ently from constitutional law. The development of the strong administrative law
tradition can therefore be seen as compensation for the political and constitutional
shortcomings after the revolution. The monarchy, the aristocracy, the army and the
church represented the state. On the other side was the bourgeoisie who wanted to
ensure that the state fulfilled its functions and at the same time kept within the le-
gal boundaries. The development of a system, a theory of substantive administra-
tive law, became the passion of famous lawyers. Administrative law was separated
from the difficult question of constitutional law and after 1850 it developed into
its own science. There was opposition from Robert von Mohl and Lorenz von
Stein, for instance, who argued administrative law could not be seen in isolation
from constitutional law. However, the independent development of an administra-
tive law system could not be prevented’ and it seemed to be the best compromise
in securing the Rechtsstat at the time. In 1865 Carl Friedrich von Gerber argued
that the discipline of public law would suffer as a scientific subject if there was no
separate category for the rights of the Landstdnde (body of representatives of vari-
ous classes) and the provisions against foot and mouth disease.” As a result, the
administrative law of the nineteenth century developed into an academic playing
field, which was somewhat distant from the field of constitutional law. What re-
mained was an area lacking practical and political associations and the task to
categorise it in abstract and dogmatic terms.” Due to this lack of political or sub-
stantive content, the concept of the Rechisstaat was merely of a formal nature.
Otto Mayer defined the Rechisstaat in 1895 as follows:

“The word [Rechtsstaat] appeared after the thing was already under way. It seeks to de-
scribe something that does not yet exist, at least not in a finished state, but has yet to come
about. That is why the concept varies so greatly, because everyone is inclined to invest it

with his own juridical ideals”.”?
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Mayer’s idea of the Rechtsstaat entailed the progressive legislative shaping of the
material and organisational administrative law for the protection of civil liberties
and development of a system of effective, judicial legal protection against admin-
istrative authorities.’

Forerunners of this realisation of the idea of the Rechtsstaat were a variety of
early developments at state level of which the introduction of the first Administra-
tive Court (Verwaltungsgerichtshof) in Baden in 1863 and Preussen (Oberverwal-
tungsgericht) in 1875 were the beginning of independent specialised courts deal-
ing with administrative matters.”” Baden had started reorganising its administra-
tion earlier than other states and reacted to the industrialisation and increase in the
population as well as to the liberal quest for an independent judiciary in adminis-
trative matters.”® A recent study has described the Administrative Courts as a late
child of the (failed) revolution in 1848/49.7 Sydow’s article identifies the direct
origin of the Administrative Courts in the discussions on the Paulskirche constitu-
tion. In particular in Baden, first legislative drafts dated back to 1848 which con-
tained the establishment of first instance Administrative Courts and higher Admin-
istrative Courts (Verwaltungsgerichtshof). These proposals were based on a com-
promise drafted in 1835 by Ludwig von Minnigerode, the president of the highest
court in Hessen.®® In order to find a compromise between the position of the gov-
ernment which was opposed to the introduction of judicial review in the ordinary
courts and those who favoured the idea of independent judicial control, be sug-
gested the introduction of an independent institution which would not act as an or-
dinary court, but which would be staffed with lawyers not civil servants. This re-
form proposal formed the basis for those first attempts in Baden to establish an in-
dependent Administrative Court as early as 1848. However, the constitution of
1848 did not opt for an independent administrative judicial review system but
opted for control through the ordinary courts.

The separation of the three powers became a dominant feature of government.
Similar to the French system of administrative courts with the Conseil d’Etat at
the top of the hierarchy, the first lower Prussian Administrative Courts that were
established between 1872 and 1875 maintained links with the administration. This
was a system of Administrative Courts with county committees (Kreisausschiisse)
at the lowest level, regional committees (Bezirksausschiisse) in the middle and the

76 Mayer, O., Deutsches Verwaltungsrecht, 1895, 61-65.
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Prussian Supreme Administrative Court (Preupisches Obervewaltungsgericht) at
the top. Only the Supreme Administrative Court was totally separated from the
administrative authorities. As a consequence the scope of review in the lower
Administrative Courts included the power to review the expediency or policy
(Zweckmdfigeir) of administrative decisions. The model of the separation of pow-
ers was therefore not strictly applied. Other states except for Wiirttemberg copied
the Prussian model. The lower Administrative Courts were abolished during the
reign of the Nazi government.®!

ll. The constitutional role of the courts

1. The constitutional basis for the role of the courts in judicial review
in England

In the UK the constitutional basis for the jurisdiction of the courts in their supervi-
sory function has recently been vigorously debated.® This search for a new consti-
tutional foundation for the supervisory function of the courts might be due to the
“increasing prominence of judicial review”.%® The main principle which provided
the legal basis for the courts’ jurisdiction has been the ultra vires rule. This notion
of ultra vires, however, as the basis for judicial review has come under increasing
criticism. The ultra vires theory contains the idea that “judicial review was legiti-
mated on the ground that the courts were applying the intent of the legislature. The
courts’ function was to police the boundaries stipulated by Parliament”.3 This
meant that the justification for the development of the grounds of review had to
derive from the notion that it was Parliament’s intent that they would apply in a
particular statutory context.?> The competing model is the so-called common law
model of illegality. The supporters of this theory argue that the development of the
grounds of review has been due to the courts. The principles of judicial review are
based on the common law.* The main criticism centred on the question of how
the ultra vires theory would be able to explain the role of the courts in reviewing
non-statutory powers. Further, the ultra vires theory was unable to provide an ex-
planation for the development and expansion of the grounds of review:
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“The constraints which exist on the exercise of discretionary power are not static. Existing
constraints evolve and new types of control are added to the judicial armoury. Changes in
judicial attitudes towards fundamental rights, the acceptance of legitimate expectations and
the possible inclusion of proportionality as a head of review in its own right are but three
examples of this process. These developments cannot plausibly be explained by reference

to legislative intent”.*”

The modified ultra vires theory therefore acknowledges now that the courts may
impose the judicial review mechanism on non-statutory bodies.® Secondly, the
modified ultra vires theory does not try to establish a direct link between the for-
mulation of the grounds of review and the legislative intention. It takes a modified
view in that “it 1s possible to understand the development of administrative law
within an analytical model which ascribes relevance to legislative intention, but
without resorting to the strained proposition that changes in judicial control corre-
spond directly to the will of Parliament”.? In this comparative thesis the debate is
of interest with respect to the way in which either version of the theories might in-
fluence the jurisprudence of British courts in human rights issues under the Hu-
man Right Act 1998. The Act appears in itself a compromise between competing
models of democracy, i.e. systems which either operate on the basis that the will
of the majority is paramount or on the basis that the values of the community, i.e.
higher ranking principles and rights, are of supreme meaning. The difference be-
tween these conceptions has been described by Allan as an “inescapable tension™®
However, the question remains to what extent the Human Rights Act 1998 has
solved this tension. According to Sect. 6(1) of the Act it is unlawful for a public
authority to act in a way which is incompatible with a Convention right. The ultra
vires theory appears sufficient to guide the courts in the application of more sub-
stantive review under the Human Rights Act which is “either expressly or impli-
edly” authorised by Parliament.®® Elliott argues further that the existence of the
Human Rights Act 1998 proves that the common law theory or the “rule-based
approach” as he calls it is insufficient as it is inconsistent with the Act. In his view
the rule-based approach would lead to an entrenchment of the Act, whereas the u/-
tra vires theory would be consistent with the Act and the constitutional order.*
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Whichever view one may take, the debate indicates a change in the climate.
There appears to be an increasing desire to lay the foundations for judicial review
in a theoretical, highly scholarly manner. The development of judicial review in
England in the courts on the other hand displays an extremely pragmatic approach.
Harden and Lewis observe that “despite the theoretical basis of ultra vires in statu-
tory interpretation, the courts have in fact developed a number of principles for the
control of discretion, for limiting the sphere of public autonomy created by statute
... for the most part they are judge-made law”.?® Therefore without explicitly iden-
tifying their role the courts have expanded judicial review beyond the traditional
ultra vires model. However, the “lack of a clear understanding of the nature and
purpose of judicial review, the courts have vacillated between a helpless quietism
and an active interventionism which has too often appeared to depend on the
judges’ views of the merits of particular policies rather than upon a view of their
role in the constitutional order of things”.**

In the absence of a written constitution, however, which sets out the overall
value order in terms of a clear entrenchment of human rights and a constitutional
mandate to protect those values imposed on all three powers, it appears difficult to
reach consensus on a single theoretical foundation. It has been suggested that con-
sensus is not even necessary as different justification for different principles as
applied by the courts may be employed.”> This appears to have happened in prac-
tice anyway as witnessed by, for instance, the revival of the common law rules of
natural justice. Finally, Sir John Laws’ view of the constitutional position of the
courts is even more pragmatic:

“For every body other than the courts, legal power depends upon an imprimatur from an ex-
ternal source; but this is not true of the High Court and its appellate hierarchy. In point of
theory, there exists no higher order of law for them. It follows that any analysis of their ju-
risdiction, if it is not to be confined to the simplest statement that the court reviews what it
chooses to review, must consist in a description of the nature and extent of judicial review
in practice ... The ultimate freedom of movement which on my own analysis the judges en-
joy needs to be understood in order to appreciate that the court, if it decides in effect to
push out the boundaries of judicial review in the particular case, is not guilty of any consti-
tutional solecism” %6

However, a decision concerned with the protection of the right to free speech un-
der the Human Rights Act 1998 illustrates that the judges are expressing their con-
stitutional role directly. In R (ProLife Alliance) v BBC citing extensive case law,
Laws LJ held that:
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“As a matter of domestic law the courts owe a special responsibility to the public as the
constitutional guardian of the freedom of political debate. The responsibility is most acute
at the time and in the context of a public election. It has its origin in a deeper truth, which is
that the courts are ultimately the trustees of our democracy’s framework™.?

In conclusion, the debate concerning the constitutional foundation of the supervi-
sory role of the courts in judicial review proceedings cannot be fully analysed in
this book. However, it can at least be regarded as an indicator that there is a strong
trend towards the more explicit articulation of constitutional foundations both in
court decisions and at an academic level based on a broader understanding of the
rule of law and the increasing human rights culture in this country.

2. The Basic Law and the Administrative Courts

The crowning principle of German constitutionalism after 1949 became the prin-
ciple of the substantive Rechistaat. Article 20 III Basic Law clearly expresses that
law and justice bind all three powers. This constitutional order is based on values
and all acts of the legislature, the executive and the judiciary must be carried out
in the light of these values. Bckenforde defines this substantive content of the
Rechtsstaat as follows:

“The logic of thinking about values and justice demands that the constitution conceived
along the lines of the material Rechtsstaat should lay claim to an absolute validity extend-
ing to all spheres of social life. It thus sanctions certain basic politico-ethnic convictions,
giving them general legal validity, and discriminates against others that run counter to
them. It no longer guarantees liberty unconditionally by way of formal legal demarcation; it

does so only within the fundamental system of values embodied in the constitution”.?

This change from a formal to a substantive concept of the Rechtsstaat has its roots
in the abandonment of juridical positivism as a response to the abuse of law during
Germany’s years of Nazi dictatorship. As a result the substantive Rechtsstaat pro-
tects the basic rights as “overriding principles of justice which claim “validity for
all spheres of law””.%*

The principle of the Rechtsstaar'® as applied today contains the guarantee to ef-
fective judicial protection (Art. 19 IV Basic Law), the independence of the judici-
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100 A contained in Arts. 20 and 28 of the Basic Law. Article 20:
(1) The Federal Republic of Germany shall be a democratic and social federal state.
(2) All public authority emanates from the people. It shall be exercised by the people
through elections and referenda and by specific legislative, executive and judicial bod-
ies.
(3) The legislature shall be bound by the constitutional order, the executive and the ju-
diciary by law and justice.
Article 28:
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ary (Arts. 92 and 97 Basic Law), the guarantee of the jurisdiction by a lawful
judge (Art. 101 Basic Law), the right to a court hearing (Art. 103 Basic Law), the
principle of equality (Art. 3 Basic Law) and the principle of proportionality and
legitimate expectation (see Arts. 48 and 49 Law on Administrative Procedure).!?!

In 1960 the Federal Law on Administrative Courts established a uniform sys-
tem of Administrative Courts in Germany. The modern form of Administrative
Courts maintains no more links with the administration and as a reaction to his-
torical developments now embodies the stricter form of the doctrine of the separa-
tion of powers. Like English courts, German Administrative Courts do not review
questions of policy (ZweckmdifSigkeir). This would be regarded a violation of the
principle of the separation of powers. The Law on Administrative Courts provides
for this stricter application of the doctrine by providing for a separate review pro-
cedure within the administration (Widerspruchsverfahren) which is compulsory
for suits for the invalidity of an administrative act (dnfechtungskiage) or manda-
tory suits (Verpflichtungsklage). Within this procedure questions of policy can be
reviewed by the administration.

Article 19 IV of the Basic Law is of particular importance as it is the corner-
stone of the Rechisstaat. It guarantees judicial protection against infringements
committed by public authorities. Under the general clause of Sect. 40 of the Stat-
ute relating to Administrative Courts (Verwaltungsgerichtsordnung — VwGO) all
public law disputes which are not constitutional in nature fall within the jurisdic-
tion of the Administrative Courts. The power of the courts is therefore not discre-
tionary but clearly laid down in statute law. The inherent power of the English ju-
diciary to adjudicate is strictly rejected by civil law systems. So at this early stage
of evaluation one can observe fundamental differences between the common law
system and the continental legal system, which have been described as “irreduci-
ble”.'2 The modern basis for judicial review of administrative action is the Statute
on Administrative Courts 1960 which itself is based on the relatively modern con-
stitution of 1949. Therefore legislation supported by the constitution is the imme-
diate basis of judicial review of administrative powers in Germany. The central
norm is Art. 19 IV of the Basic Law, which guarantees judicial protection to the
individual. Further it has been expressed in the Basic Law itself that the basic
rights bind the executive in the same measure as the legislature and the judiciary
and are directly enforceable law. Besides, the Basic Law expressly subordinates
the executive to legislation by a clear provision that law and justice shall bind the
executive (Arts. 1(3) and 20). It also treats this provision as a basic principle
which cannot be changed even by an amendment of the Basic Law. It falls under
the so-called “eternity” clause in Art. 79(3) which makes it impossible to alter
Arts. 1(3) and 20 of the Basic Law. Certainly the comparatively weak position of

(1) The constitutional order in the Ldnder shall conform to the principles of the repub-
lican, democratic and social state governed by the rule of law within the meaning of the
Basic Law.

01 Hufen, F., Verwaltungsprozefrecht, 1998, 4; see Chapter Three for a more detailed dis-
cussion of these principles.

102 Legrand, P., “European Legal Systems are not Converging” (1996) ICLQO 52 [74].
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the executive and the strong protection of the individual in Germany are a direct
consequence from the experiences during the Nazi regime. Even though the mod-
ern German constitution had famous predecessors which influenced its drafting,
the current model has proven to be the most successful with a population who
have great faith in the rights guaranteed in it through judicial protection.

Judges are recruited from amongst all applicants who have passed their second
state exam and therefore are automatically eligible for any position in the judici-
ary. No special expertise in administrative law is required. However, before taking
the second state exam, German lawyers train within the civil service and some
general training (up to six months) within the administration is provided. How-
ever, this is not very much so most Administrative Court judges have little experi-
ence within the administration. It can be argued that they are highly qualified but
maybe sometimes too theoretical and dogmatic in their approach.

However, by comparison with English courts, the scope of review of the Ger-
man Administrative Courts is wider. Indicators of this wider review is the fact that
German Administrative Courts apply the inquisitorial principle which enables the
court to collect and demand evidence as it wishes. It prepares its own records and
takes a very active role in the proceedings. Further, no distinction is drawn be-
tween illegality within its jurisdiction and the court fully reviews the fact-finding
procedure of the administration. The basis for this approach is laid down in the
constitution itself which provides in Art. 1 III that “the following fundamental
rights shall bind the legislature, the executive and the judiciary as directly en-
forceable law”. This rule imposes the duty on the courts to enforce such rights
against the executive and the legislature. The German constitution does not em-
body the principle of parliamentary sovereignty but provides for constitutional re-
view of all legislation.

However, the intense scrutiny approach of the German Administrative Courts
has been the focus of criticism for a long time. The strict control of the administra-
tion is a feature of the interpretation of the doctrine of the separation of powers.
The idea of checks and balances in its present form is clearly applied in favour of
the judiciary. This is particularly true in cases which involve a strong basic rights
element. However, it is generally recognised that the clear separation of powers
should not be violated. The Constitutional Court has expressed that no organ of
the state is permitted to have superiority over another and no organ can be de-
prived of its competence necessary to fulfil its constitutional obligations. Any vio-
lation of the core sphere of any of the three powers will violate the separation of
powers. However, the position of the Constitutional Court in this matter is not
very clear. In a recent decision, the court established that the principle of separa-
tion of powers does not constitute an obstacle to the power of the legislature to en-
act planning permission. The grant of planning permission is traditionally within
the sphere of the executive. The court found a loophole in Art. 14 1II of the Basic
Law which allows for expropriations to be carried out by way of legislation. The
planning permission at stake required an expropriation; therefore a legislative act
for the planning permission was justified in the view of the court.'®

103 BVerfGE 95, 1.
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lll. The grounds of review

1. The grounds of review for administrative action in England

In England judicial review of administrative action has become an important pro-
tection of the individual. This has not always been so. The role of the courts in re-
lation to the administration of government has undergone major changes within
the last 30 years.!® To appreciate the development in judicial review proceedings
fully, T shall first define judicial review by contrasting it with appellate proceed-
ings and, secondly, briefly describe the constitutional framework in which light
judicial review in England has to be seen. Thirdly, I will introduce the main fea-
tures of judicial review, which will be examined in the comparative context in the
following chapters.

Judicial review has to be distinguished from appellate powers which are pro-
vided by Parliament against an administrative decision. Judicial review can be de-
scribed as an exercise of a residual supervisory jurisdiction by the superior
courts.!® There are two differences between judicial review procedures and appel-
late powers. First, an appeal court can adjust the decision of an administrative
body, whereas in judicial review proceedings it can only refer the matter back to
the original body. Secondly, judicial review proceedings differ from appellate
powers with regard to the court’s jurisdiction. The appellate court has the power to
review the merits of the decision contested, whereas in judicial review proceed-
ings the scope of review is limited to the legality of the decision.!® The difficulties
arising out of this not always clear distinction will be discussed shortly. Thirdly, it
is important to discuss the relationship between the courts of law and administra-
tive action.

The modem form of judicial review is a result of a gradual development. Judi-
cial review now is the procedure by which the Administrative Court exercises a
supervisory jurisdiction over inferior courts, tribunals or other public bodies. It is
governed by the Supreme Court Act 1981, Sect. 31 and the Civil Proceedings
Rules, Part 54. It can be described as a public law remedy.!%’

Lord Diplock identified three grounds of judicial review in Council of Civil
Service Unions v Minister for the Civil Service (1984)1%: illegality, irrationality
and procedural impropriety. In this case staff employed at the Government Com-
munications Headquarters were no longer permitted to be members of national
trade unions even though they had been permitted to do so since 1947. Before the
instruction of the Minister for the Civil Service was issued there had been no con-

104 Jowell, J. and Birkinshaw, P., “Tendencies Towards European Standards in National
Administrative Law: England, Wales and Northern Ireland” in Schwarze, Das Verwal-
tungsrecht unter europdischem Einfluf: zur Konvergenz der mitgliedstaatlichen Ver-
waltungsrechtsordnungen in der Europdischen Union, 1996.

105 Craig, P., Administrative Law, 2003, 7.

106 Cane, P., An Introduction to Administrative Law, 1996, 35.

107 Gordon, R., Judicial Review and the Crown Office Practice 1996, 3.

108 [1984] 3 All ER 935, HL.
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sultation of the trade unions or the employees. The House of Lords held that the
government’s action was reviewable, that the applicants would have had a legiti-
mate expectation to be consulted before the instruction, but that national security
issues outweighed the legitimate expectation of the applicants.

Lord Diplock’s trilogy draws important distinctions between the various more
traditional grounds of review.!® A far less traditional ground of review is the prin-
ciple of proportionality, which was suggested by Lord Diplock in this decision,
and could become the fourth established ground of review. Even if the court in
Brind''® stated that proportionality, as a general rule, could not be inserted into the
substantive law of judicial review, there appears to be a chance for the principle to
be applied on a case-by-case basis.!!! Proportionality will be discussed in some de-
tail in Chapter Three.

The first ground for judicial review is illegality. Here, the courts are concerned
with the review for error of law. This area of judicial review has been notoriously
difficult centred upon the accommodation of jurisdiction within the ultra vires
principle and the exclusion of judicial review in ouster clauses.!'? The most fa-
mous case to illustrate the complexity of English administrative law is probably
Anisminic Ltd v Foreign Compensation Commission.!** Here a tribunal denied the
applicant compensation for the nationalisation of its property by the Egyptian
government because the applicant’s successor in title was not a British national.
The error consisted in the fact that the right to compensation in law did not depend
on the nationality of the successor in title. The legal issues involved are complex
and a few points require an introductory explanation. The doctrine of ultra vires
permits the courts to quash decisions made by administrative bodies which they
have no power to make. Traditionally, before the decision in Anisminic, an admin-
istrative tribunal or an administrative body could make a wrong decision as long
as it acted within jurisdiction which was not reviewable by way of judicial review,
but it was not permitted to exceed its statutory vires, i.e. act ultra vires.!'* Tradi-
tionally, the term “vires” is used in the context of administrative decisions and “ju-
risdiction” in the context of judicial decisions.!!* Before 1969 the division between
reviewable decisions of the administration, i.e. those that were clearly ultra vires
and those which were not reviewable, i.e. which contained an error within juris-
diction, was clear. The only exception to that clear rule was that those errors
which were patent “on the face of the record”, even though within jurisdiction,

109 See Bailey, S.H., Jones, B.L. and Mowbray, A.R., Cases and Materials on Administra-
tive Law, 1992 193 et seq, where a distinction is being made between simple ultra
vires, failure to retain discretion as to exercise of power, abuse of discretion, procedural
irregularity and error of law on the face of the record.

110 R v Secretary of State for the Home Department, ex p Bugdaycay [1987] AC 514.

U Jowell, J., and Birkinshaw, P., supra n. 104, 12; Gordon, R., Judicial Review and

.Crown Office Practice, 1996, 193.

112 See Hare, 1., “Separation of Powers and Error of Law” in Forsyth and Hare, The
Golden Metwand and the Crooked Cord, 1998, 113.

113 11969] 2 AC 147.

14 De Smith, S.A., Judicial Review of Administrative Action, 1995, 223.

15 Thid 229.
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were reviewable as well.!'® The reason for this distinction is deeply rooted in con-
stitutional law. For once, it is the rule of law which imposes restrictions on admin-
istrative bodies to determine their own powers and therefore opens the court to re-
view such decisions which are taken ultra vires. On the other hand, it is the prin-
ciple of sovereignty of Parliament which restricts courts to review the legality of
actions of the executive in particular in case of ouster clauses, i.e. parliamentary
legislation to restrict the courts’ jurisdiction.!'” However, the distinction between
these two errors is rather difficult to achieve. Just as difficult can be the distinction
between law and fact. Generally speaking only legal errors can be reviewed. The
administrative body is entitled to decide over facts and no judicial review takes
place into the merits of a case. The distinction between law, fact and policy can
cause particular difficulties. In a case about two decisions by the immigration au-
thorities, it was held that the question whether immigrants should be granted asy-
lum in the UK because they were political refugees constituted a so-called ques-
tion on a “legislative fact” dealing with policy issues and therefore was not re-
viewable. The second question was whether an immigrant would be in danger of
persecution in his country of origin. This was held to be a question of “jurisdic-
tional fact” and therefore reviewable.

After the decision in Anisminic in 1969 the distinction between errors within or
without jurisdiction became rather blurred.!'®* However Anisminic did not fully an-
swer all the questions. For instance it remained unclear whether all errors in law
resulted in illegality, whether within or without jurisdiction. In the following years
some judges took the view that all errors of law should go to jurisdiction and that
there remained nothing of the traditional distinction as held before Anisminic.

In Pearlman v Keepers and Governors of Harrow School'' a county court
judge had to determine whether the installation of central heating in a dwelling
house amounted to structural alteration, extension or addition. Without proffering
a definition of the statutory words, the judge held that the work under considera-
tion did not fall within them. The appellant sought an order of certiorari to quash
the judge’s decision on the ground that it depended on an error of law and accord-
ingly was beyond jurisdiction. It was held by majority that the judge’s decision on
the issue was such that he must be taken to have made an error of law in the inter-
pretation of the statutory words. Lord Denning held that the distinction between an
error which entails absence of jurisdiction “is fine. So fine indeed that it is rapidly
being eroded ... I would suggest that this distinction should now be discarded ...”
The way to get things right is to hold thus: no court or tribunal has any jurisdiction
to make an error of law on which the decision of the case depends. If it makes
such an error, it goes outside its jurisdiction and certiorari will lie to correct it.

However, the doctrine of error of law remains complex and has been described
as “hopelessly confused”.’?® In R v Hull University Visitor, ex p Page'?' it was

116 Thid 223.

117 Tbid 223, 224,

18 Cane, P., An Introduction to Administrative Law, 1996, 122.
9 [1979] QB 56.

120 Hare, I, supra n. 112 at 120.
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held that the distinction between jurisdictional and non-jurisdictional errors of law
should still be relevant. However, this related to decisions of university visitors
only because there the distinction between domestic laws of the university as dis-
tinct from the general law of the land was drawn.!?? It appears that after the deci-
sion in Anisminic every error of law is a jurisdictional error which is reviewable
by the courts as it amounts to an ultra vires action which cannot be protected by
an ouster clause. There is very little room for non-jurisdictional errors which
might be protected by an ouster clause. In Racal Communications Lord Diplock
suggested that a tribunal could make an error when the matter involves as many
inter-related questions of law, fact and degree.'® However, “the distinction be-
tween jurisdictional and non-jurisdictional error is ultimately based upon founda-
tions of sand”.!** Tt is interesting to note that the development of the grounds of
review is closely connected to the availability of remedies in the courts. Early
cases dating back to the seventeenth and early eighteenth century show that the
prerogative writ of certiorari, now the quashing order, was originally aimed at er-
rors within jurisdiction.

The three remaining grounds of review will be discussed in some detail in the
following chapter. They are irrationality, procedural impropriety and possibly
proportionality.

2. The grounds of review for administrative action in Germany

Judicial review of administrative action in Germany falls within the category of
Verwaltungsprozefrecht (Administrative Procedural Law) as opposed to the All-
gemeines and Besonderes Verwaltungsrecht (General and Special Administrative
Law). The constitutional basis for judicial review of administrative action is Art.
19 IV of the Basic Law which is of great importance in administrative law and
reads as follows: “should any person’s rights be violated by public authority, re-
course to the court shall be open to him ...” Article 19 IV not only guarantees ac-
cess to justice but also the scope of judicial review (Kontrolldichte). The scope of
judicial review is closely connected with the relationship between the executive,
the legislature and the judiciary and constitutes not only an issue of administrative
law but also a constitutional one.!?

The relationship between constitutional law and adminstrative law has been de-
scribed as “administrative law as concrete constitutional law”.1?¢ In Germany, the
Basic Law is the highest form of law, so one could speak of constitutional rather
than parliamentary sovereignty. As a result, the basic rights bind all three powers
in the state. By contrast to the British Parliament , the German legislature is bound

1
1
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to observe these basic rights and some provisions contain specific guidance as to
the required legislation.!?’

Further, according to Art. 20 III, the executive is under a duty to observe the
law. This principle is of great importance when reviewing the legality of adminis-
trative action. Both beneficial administrative acts and those which impose a duty
on the citizen may not contradict the law (Vorrang des Gesetzes) and those admin-
istrative acts which impose a duty on the citizen require a statute which empowers
the authorities to issue such an act (Vorbehalt des Gesetzes). The exemption of
beneficial administrative acts from the requirement of a statute has been aban-
doned by the Constitutional Court, which extended this requirement to all relevant
areas.'?® However, most statutes confer discretion on the authorities which guaran-
tee a certain amount of liberty to the administration. Further, Art. 1 Sect. 3 of the
Basic Law binds the executive directly to observe the human rights provisions in
Arts. 1 to 19. This provision cannot be altered, which is laid down in Art. 79 III of
the Basic Law. Article 79 III is sometimes referred to as the “eternity clause”, i.e.
a clause which guarantees the rights contained in Arts. 1 and 20 for an unlimited
period of time. Article 1 III is a direct consequence of the weaknesses the Weimar
constitution suffered from in so far as it binds all three powers in the state to pro-
tect the provisions of the Basic Law, particularly the first 20 human rights provi-
sions. Under the Weimar constitution, the human rights provisions had a mere de-
claratory function. The danger that the administrative authorities violate human
rights provisions is larger than within the legislative sphere because of time pres-
sures in reaching decisions. These human rights provisions play an important role
in two ways. First, when reviewing the administrative acts, review if relevant the
constitutionality of the enabling acts, i.e. the statute on which the administrative
act is based. Here the administration is bound by constitutional principles in a
more indirect way. Secondly, the activity of the authorities in exercising their dis-
cretion will be bound directly by constitutional principles. The principle of equal-
ity, proportionality and legitimate expectation play a major role in the review of
discretionary powers.'?* According to Art. 114 of the Law on Administrative
Courts, the courts examine whether the administrative act or its refusal or omis-
sion is illegal because the statutory limits of the discretion have been exceeded or
because the discretion has not been exercised for the purpose of the authorisation.
Article 114 was amended in 1996 and it is now permissible for the authority to
complete its discretionary decision during the judicial review proceedings. The
question whether the exercise of discretion was carried out in an illegal manner is
further defined in statute, this time in Art. 40 of the Law on Administrative Proce-
dure 1976, which lays down that if an administrative authority is authorised to act
at its discretion, it has to exercise its discretion in consonance with the purpose of
the authorisation and the legal limits of the discretion to be observed.

127 See, for instance, Art. 14 Sect. 2 of the Basic Law; Ehlers, D., “Verwaltung und Ver-
fassungsrecht” in Allgemeines Verwaltungsrecht, 2002, 130.

128 BVerfGE 49, 89, 126.

129 For a detailed discussion, see Chapter Three.
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One of the major differences between the common law and civil law approach
is the fact that judicial action under the civil law must be based on statutory grant
of power. Common law courts, on the other hand, “reason instructively, ascribing
much importance to facts and past decisions. In this they differ from the civil law
courts which, because their power of adjudication is derivative, must operate
within a predetermined, legislated, conceptualised system”.’*® In Germany, the le-
gal basis is now laid down in the modern Law on Administrative Courts 1960
(Verwaltungsgerichtsordnung) which consists of 195 articles. The Law on Admin-
istrative Courts covers both the judicial review of administrative action as well as
the non-judicial complaints procedure within the administration, which is a pre-
requisite for some of the lawsuits discussed below!*!. This is a federal statute
which is further supplemented by state legislation on minor issues such as name
and seat of the Administrative Courts, review of delegated legislation, etc. and
some regional peculiarities (for instance the non-judicial committee for complaints
procedures within the administration — Widerspruchsausschiisse — in Hessen)
which will be dealt with later on. Article 173 contains a general reference clause
to provisions in the Law on Courts (Gerichtsverfassungsgesetz) and the Civil Pro-
cedure Act (Zivilprozefiordnung) which shall apply accordingly in cases of gaps in
the Law on Administrative Courts. Since 1990 the Law on Administrative Courts,
including some extra temporary regulations, applies to the five new Ldnder from
the former German Democratic Republic as well.'3? A consequence of the statu-
tory basis of the power of the court is that the courts do not exercise any discretion
when granting or refusing a remedy. Therefore the courts cannot deny a remedy if
all conditions for the grant of a remedy are satisfied. Common law remedies in
public law on the contrary are discretionary remedies and the public interest, as
well as the support of a functioning administration, plays an important role in the
courts’ exercise of discretion.!*?

Under the first heading of formal legality of the administrative action the courts
review questions of competence, procedure and form. Competence describes the
substantive, functional and territorial jurisdiction of the administrative authority.
The substantive competence refers to the choice of the responsible authority, i.e. a
federal or state authority, municipal authority or other administrative body. The
functional competence refers to the hierarchical structure of the authorities. The
local competence regulates the local borders of the authorities. Questions of com-
petence can be very difficult due to a variety of statutes and delegated legislation
and the federal structure of the German authorities.’ One of the most important
procedural principles, as in English law, under the German Law on Administrative
Procedure 1976 is the right to a hearing.!® Another procedural defect could be the

130 Legrand, P., supran. 102, 52.
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133 De Smith, S.A., Judicial Review of Administrative Action, 1995.
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non-compliance with a statute, which requires the participation of another author-
ity.3¢ Formal requirements are to be found in provisions, which require the admin-
istrative decision to be precise, and further administrative acts have to include rea-
sons.'¥ However, not all illegal administrative acts are void or voidable. Article
44 of the Administrative Procedure Act now contains a catalogue of those admin-
istrative acts which are to be considered void.!*® This catalogue contains formal
and material defects. Only under these circumstances is an administrative act ren-
dered void, otherwise it is possible for the authorities to remedy a defective ad-
ministrative act under Art. 45 of the Law on Administrative Procedure. Number 3
of that article deals with the issue of a hearing which can be remedied after the de-
cision of the administration by granting a hearing to the applicant. An administra-
tive act is only voidable if the illegality has a consequence and the act cannot be
interpreted. Generally speaking, administrative acts suffer from material rather
than procedural defects which lead to an annulment.!*

Three forms of illegality can be found in German administrative law: excess of
discretion, failure to exercise discretion and abuse of discretion. Excess of discre-
tion in German administrative law is comparable with the principle of ultra vires
in English law. However, abuse of discretion is an illegality within the granted
powers. Excess of discretion and a failure to exercise discretion where the author-
ity assumed that it was bound to decide in a particular way are treated as similar.
More important is the abuse of discretion. The administration is obliged to be
guided only by rational considerations. It is not permissible to take personal mo-
tives into account and only use such considerations for the statutory grant of dis-
cretion.

German administrative law has developed a further limitation of the exercise of
discretion by recognising the concept of “reduction of discretion to zero”. Accord-
ing to this concept there are cases in which, despite the discretion granted to the
authorities, only one course of action will be legal. In these cases the discretionary
freedom is seen to develop into a duty to act in a particular way. The groundbreak-
ing decision was delivered by the Bundesverwaltungsgericht in 19609, Here the
builder of a house was misusing it so that it caused harm to legally-protected in-
terests of the neighbours. Even though the intervention by building inspectors was
discretionary, the court held that in cases of high levels of disturbance or danger
the only legal measure was the exercise of the authorities’ power to intervene.

136 See Art. 36 Law on Planning.

137 See Arts. 37 and 39 (exceptions in Sect. 2) Law on Administrative Procedure 1976.

138 See Art. 44 Administrative Procedure Act 1976: “an administrative act is void: 1. if it is
in writing, but the issuing authority cannot be identified; 2. if its issue does not comply
with the statutory requirement of the form of a certificate; 3. non-compliance with Art.
3 no. 1 (local competence for questions regarding immovable property or legal relation-
ships attached to a place); 4. if for factual reasons no one could exercise it; 5. if it re-
quires the performance of a criminal act; 6. if it is against good morals”.
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German administrative law has recently undergone changes in order to acceler-
ate court procedures’! and basic foundations of German administrative law have
been questioned.'*? In environmental law, administrative authorities have gained
more discretionary powers.!* The doctrine of discretion in German administrative
law contains a peculiarity not known in any other member state or European
Community law: undefined legal concepts which are determined within the facts
in a decision. Only in clearly defined circumstances has the Federal Administra-
tive Court granted some subjective area of evaluation to the authorities which are
not fully reviewable.!%

However, a decision by the Bundesverfassungsgericht in 1990'% has revived a
long-standing debate about these concepts within the elaborate doctrine of discre-
tion and sparked off a discussion about a closer orientation on European models.!#
The decision concerned the publication of a pornographic novel entitled Josefine
Mutzenbacher telling the life story of a prostitute in Vienna around the turn of the
century. According to the law on the distribution of publications considered to be
dangerous to minors, the Federal Scrutiny Agency included the book on a list
which sets out certain limitations regarding the dissemination of such books. An
exception is provided for books considered to be art. The applicant considered the
book to be a work of art protected under Art. 5 of the Basic Law and asked the au-
thorities to delete its name from the list. The relevant issue for the area of adminis-
trative law is the way in which the Constitutional Court dealt with the sensitive
area of undefined legal concepts, here the question whether the book fell within
the category of “dangerous to minors” and the connected question of whether the
Scrutiny Agency had any subjective area of evaluation. As a result the court held
that there was no area of subjective evaluation and widened the scope of judicial
review in this case in order to protect constitutional rights.
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IV. Administrative law remedies for unlawful government
action

1. Remedies in English courts

Until today English administrative law is organised around remedies and causes of
action. Administrative law distinguishes two categories of remedies: private law
remedies and public law remedies. The former includes damages, the remedy of
injunction and declaration. The old order of mandamus is now called mandatory
order, an order of prohibition is now referred to as a prohibiting order and the or-
der of certiorari is now called a quashing order. These changes in the language are
interesting but merely cosmetic.'” The application procedure of judicial review is
now contained in the Civil Procedure Rules, Part 8, as modified by Part 54. This is
the result of the Bowman Report on proceedings in the Crown Office published in
March 2000. These new rules govern all applications filed on or after 2 October
2000. Part 54 displays similar features to the previous Order 53 of the Rules of the
Supreme Court. Changes have been made to the requirement of standing, discov-
ery and cross-examination,'4®

As we shall see in later chapters, overlaps between private and public law occur
in other jurisdictions as well, for example, in the field of state liability in German
administrative law, which is dealt with by the ordinary, i.e., civil courts.’*® The
reason why state liability in Germany is dealt with by the civil courts lies in the
fact that a claim against a civil servant was originally a civil law matter until the
introduction of vicarious liability of the state for its servants. This is an example in
German law where a public law right is dealt with by the civil courts, which are
separate from the administrative courts, i.e. the procedural side is a purely private
law matter. Private law remedies in English law were originally only used in pri-
vate law matters but were later transposed into public law remedies.’”® German
administrative law on the other hand is centred on rights (Rechtsanspriiche) and
causes of action. However, by comparing the two systems it is important to under-
stand that the English legal system has never provided a clear distinction between
substantive and procedural administrative law.!>! English law is concerned with
remedies rather than rights: ubi remedium, ibi ius. In Germany, on the contrary, an
individual right against a public authority to an act or omission of that authority is
always accompanied by a procedural means to effectuate the act or omission di-
rectly: ubi ius ibi remedium. Further, in German law some topics dealt with by the
English courts under the heading of “remedies” would not be considered as proce-

147 Civil Proceedings Rules (Sect. 31(1); rules 54.1(2), 54.2); Cornford, T., “The New
Rules of Procedure for Judicial Review” (2000) 5 Web JCLI;, Fordham, M., “Judicial
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148 With regard to the right to cross-examine, see below under “The adversarial proce-
dure”.

149 See Art. 34(2) Basic Law.

150 Cane, P., An Introduction to Administrative Law, 1996, 66.

31 Schwarze, 1., European Administrative Law, 2006, 148.
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dural topics. In German law, damages are dealt with in “substantive” rather than
“procedural” provisions.!>? The term “rights” is used in English law, however, it is
said “that it does not reveal any rational adherence to a legal philosophy that
would locate in the legal subject a legally authoritative form of sovereignty so that
he would be invested with the power to frame a legal claim in the language of “in-
dividual prerogatives”™.!>® In Germany the focus on rights rather than remedies
dates back to the nineteenth century. German criticism of the European Court of
Justice’s jurisprudence on direct effect is based on these conceptual difficulties be-
tween rights and remedies because the ECJ seems to follow the common law
model.!%*

Since the Administration of Justice (Miscellaneous Provisions) Act 1938 cer-
tiorari, mandamus and prohibition are also referred to as the prerogative orders.
The writ of habeas corpus remained unchanged until the Administration of Justice
Act 1960 which provided a new procedure. It is now mainly used in connection
with immigration and deportation cases.'>® The private law remedies are injunc-
tions, declaration and damages. An injunction can be granted either to forbid a
person from a certain action or to require him to do something. Interim relief also
falls under the heading “injunction”. The main function of interim relief is to pre-
vent a challenged governmental decision from being enforced, i.e. to achieve a
“stay of proceedings”.’® The traditional position that injunctions could not be
awarded against the Crown has been reversed in the aftermath of the famous Fac-
tortame litigation.’”” The new rule 54.10 states that “where leave to apply for judi-
cial review is granted, then if the relief sought is an order of prohibition or certio-
rari and the court so directs, the grant shall operate as a stay of proceedings to
which the application relates until the determination of the application or until the
court otherwise orders”.

The declaration is a non-coercive remedy and failure to comply with it does not
amount to contempt of court. The declaration merely states the legal position of
the parties but does not change their legal position or rights.!*® Damages are a
purely private law remedy. They cannot be awarded in order to compensate an au-
thority’s illegal activity unless a private law cause of action can be shown, for ex-
ample, damages for breach of contract or tort.

The availability of these remedies, which are appropriate to judicial review, un-
derlay certain restrictions. These are: the court’s discretion, locus standi provi-
sions, exclusions of remedies, time limits and the exhaustion of remedies. Under
an application for judicial review, the English High Court enjoys a considerable
amount of flexibility because of the discretion it is granted in exercising its pow-

152 See Art. 34 Basic Law in connection with Art. 839 Civil Code.

133 Legrand, P., “Buropean Legal Systems are not Converging” (1996) ICLQ 52 [70] and
further references.

Ruffert, M., “Rights and Remedies in European Community Law: A Comparative
View” (1997) CMLR 309 [333].

135 Stevens, 1., Constitutional and Administrative Law ,1996, 259.

156 Cane, P., An Introduction to Administrative Law, 1996, 66.

137 M v Home Office [1994] 1 AC 377.

138 Gordon, R., Supra n. 107, 69.
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ers. The court has discretion on deciding whether to grant leave to apply for judi-
cial review, when deciding about the nature of the preparation and the procedure
for the hearing, when deciding whether the application succeeds on its merits and
when deciding the relief.'”® However, it is important to distinguish between differ-
ent remedies. The remedy of damages, for instance, is not discretionary and will
only be awarded if this would have been the case in a private law action. Further,
the remedy of declaration is a non-coercive remedy, which means the legal posi-
tion of the applicant does not change with the granting of a declaration. They are
granted when no other order succeeds. When exercising its discretion the court has
taken the “prima facie approach”, which consists of the rule that where an appli-
cant can successfully show that the administrative action is unlawful, he is entitled
to a remedy. However, in exceptional cases, the court can have “reasons to depart
from it” if the non-granting of a remedy is in the public interest.!¢°

The drafting of the new rules in Part 54 has raised hopes that the rules regard-
ing the release of evidence and disclosure of documents would be changed in fa-
vour of the defendants. “Hitherto, perhaps the single greatest source of inequality
between claimant and defendant in judicial review has been their differing posi-
tions with respect to information”.'*! As we shall see in Chapter Three, English
law does not recognise a general duty to give reasons. Therefore, traditionally the
defendant authority, as opposed to the claimant, has always had the advantage of
having access to the information on which a decision was based. Even though dis-
covery was introduced in 1977 into the Rules of the Supreme Court, it was rarely
ordered. Orders of discovery required that the court had to be of the opinion that
discovery would enable the court to dispose of the case fairly or for the purpose of
saving costs.!%2 The so-called Protocols Practice Direction has created some hope,
which is clearly supportive of the idea that parties should exchange information
before initiating proceedings:

“In cases not covered by any approved protocol, the court will expect the parties, in accor-
dance with the overriding objective and the matters referred to in the Civil Procedure Rules
1.1(2)(a), (b) and (c), to act reasonably in exchanging information and documents relevant

to the claim and generally in trying to avoid the necessity for the start of proceedings”.!6?

However, it is unlikely that this will increase the numbers of orders made for dis-
covery as the intention of the new Civil Procedure Rules is to save time and speed
up litigation. Further, judicial review is supposed to remain a “special jurisdiction
unlikely to involve a substantial dispute of fact”,!64

159 De Smith, S.A., Judicial Review of Administrative Action, 1995, 805.

160 Thid 808.

161 Comnford, M., “The New Rules of Procedure for Judicial Review” (2000) 5 Web JCLI
7.

162 Order 24 rules 8 and 13(1) of the Rules of the Supreme Court.

163 Ag cited in Cornford, supra n. 161, 8.

164 Thid 9.
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2. Remedies in German Administrative Courts

Before describing the standard procedures available to the aggrieved citizen in the
German Administrative Courts, it is necessary to point out that the division of
remedies and procedures cannot simply be applied to the German system. Again,
conceptual differences require some explanation. Unlike the English legal system,
the German system draws a clear distinction between substantive and procedural
administrative law (Allgemeines Verwaltungsrecht und Verwaltungsprozessrecht).
As pointed out before, the rules on state liability!s> for instance and those concern-
ing the restitution of levies!®® are dealt with in substantive provisions rather than
under a procedural heading, therefore belonging to the “rights side” of the issue.!¢’
The other side will be purely procedural. The somehow separate level remedies,
also found in Community law, finds no equivalent in German law. Again, this
conceptual difference is deeply rooted within the concept of a right and the consti-
tutional protection of the individual under Art. 19 IV of the Basic Law which
guarantees recourse to the courts. This principle finds its clear expression in ad-
ministrative law and what is known as the doctrine of the Schuiznorm, which is of
great relevance at the standing stage. This subjective public law right enables the
citizen to pursue his or her own interests with the help of the legal order.!®® At the
same time the doctrine of the Schutznorm constitutes a hurdle with the result that a
norm can only confer rights on the individual under certain circumstances. Its
roots go back to the beginning of the century. The concept is applied by the Ad-
ministrative Courts and has found wide acceptance amongst academic writers.'®
The concept is concerned with the question whether the legislator has intended to
confer individual rights on the citizen. To detect such subjective rights within a le-
gal statute the provision in question has to be interpreted. Three conditions have
been developed according to which a statute confers a subjective right on the indi-
vidual. First, a public law statute has to contain a particular duty to act on the side
of the administration. Secondly, the statute must have been partly enacted at least
to satisfy some individual interest. Thirdly, the applicant must be granted the legal
power to exercise such rights. Naturally, compliance with these conditions has
caused the courts some difficulties. Further, with a view to the requirements of
Community law and the concept of direct effect, clashes have been unavoidable!”
and this position in German law will have to adapt.

Depending on the type of grievance there are six different types of action in
German administrative law, which are governed by Arts 42 and 43 of the Law on

165 Article 34 Basic Law in connection with Art. 839 Civil Code.

186 Articles 48, 49 Law on Administrative Procedure.

167 Ruffert, M., “Rights and Remedies in European Community Law: A Comparative
View” (1997) CMLR 307.

188 Brichsen, H.U., in Erichsen, H.U., Ehlers, D., Allgemeines Verwaltungsrecht, 2002,
250.

169 Tbid 155 with further references.

170 Case C-431/92, Commission v Germany [1995] ECR 1-2189, para 43 (Environmental
Impact Assessment Directive); Case C-433/93, Commission v Germany [1995] ECR I-
2305, para 18.
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Administrative Courts. The Anfechtungsklage is an action to annul an administra-
tive act and roughly equivalent to the prerogative order of certiorari, the quashing
order. The most important prerequisite for the availability of that action is the ex-
istence of an administrative act. Article 35 of the Law on Administrative Proce-
dure governs the latter. It is defined as “every order, decision or other sovereign
measure taken by an authority for the regulation of a particular case in the sphere
of public law and directed at immediate external legal consequence”. The concept
of the administrative act first appeared in the early nineteenth century German
public law literature and was a direct translation of the French term acte adminis-
tratif, which in French law covered both the activities of the administration
whether in the field of private or public law. In Germany, however, the term was
only used in pure public law matters. The concept of the administrative act was
originally of great importance with regard to the availability of remedies in the
Administrative Courts, Only if the activity of the administration could be classi-
fied as an administrative act was a remedy available to the applicant. This concept
was laid down in the Weimar constitution as well as in the Regulation on the Ad-
ministrative Jurisdiction in the British Occupation Zone after the Second World
War."”! However, the relevance of the concept was reduced by the introduction of
the Law on Administrative Courts 1960 which provides for judicial review pro-
ceedings in all non-constitutional public law disputes regardless of whether an
administrative act is at stake.'”? The administrative act still has a special position
within the forms of administrative action. Three of the six causes of action are de-
signed for legal disputes relating to administrative acts.

In addition to the act of annulment (4dnfechiungsklage), the Law on Administra-
tive Courts provides for an action to compel the authorities to grant an administra-
tive act (Verpflichtungsklage). This means that the courts may direct the authori-
ties to enact a certain decision. Both actions require the applicant to apply for the
non-judicial complaints procedure within the administration (Widerspruchsver-
fahren) and obtain a reply (Widerspruchsbescheid).!™ The third type of action
provided for the challenge of an administrative act is a declaration that the admin-
istrative act, which no longer exists, was illegal (Fortsetzungsfeststellungs-
klage).'™

For other forms of administrative action other than administrative acts, an ac-
tion for a declaration (Feststellungsklage) is provided for by the Law on Adminis-
trative Courts which is subsidiary to the general action (Leistungsklage). Another
form of action is the norm control regarding local byelaws as provided in Art. 47
of the Law on Administrative Courts. This action is only available in the Higher
Administrative Courts (Oberverwaltungsgericht).

Finally, an individual may bring an individual complaint with regard to a judg-
ment to the Federal Constitutional Court (Bundesverfassungsgericht).

1
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1 Article 107 of the Weimar Constitution; Art. 25 Regulation no. 165 of the British Mili-
tary Government on the Administrative Jurisdiction in the British Zone.

172 Erichsen/Martens, Aligemeines Verwaltungsrecht, 1998, 171.

173 See Art. 68 et seq Law on Administrative Courts.

174 See Art. 113 Sect. 4 Law on Administrative Courts.
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An important effect of a non-judicial complaint and an action for annulment is
the automatic suspending effect governed by Art. 80 of the Law on Administrative
Courts. As a result of the suspending effect, the administrative act cannot be en-
forced. However, there are exceptions to that general rule and in particular cases
there is no automatic suspending effect. The protection under Art. 19 IV of the
Basic Law however had direct influence on the provisions in Art. 80 and provides
for the restoration of the suspending effect if the interests of the applicant justify
it. This rather intense judicial protection however collided with the jurisprudence
of the European Court of Justice in its interim relief rulings.!”

V. Procedural aspects

1. The adversarial procedure

In England the adversarial procedure applies to judicial review cases as well as to
private law disputes. More specifically, when deciding on questions of fact or pub-
lic policy in the course of an application for judicial review, the underlying facts
on which an application is based are set out by the applicant and then are agreed
by the parties.!” Generally speaking the available forms of evidence are affidavit,
cross-examination and interrogatories and discovery. Affidavits are sworn written
statements and are usually the sole form of evidence for decisions in public law
procedures. In order to speed up the proceedings under the Civil Procedure Rules,
Part 54, no pleadings are allowed for the purpose of clarifying disputes relating to
questions of fact. Further, cross-examination of the party which produced an affi-
davit no longer appears to be contained in Part 54 (which has superseded the for-
mer Order 53 of the Rules of the Supreme Court). However, a recent decision by
the Administrative Court!”” seems to suggest that the court could still receive oral
evidence and order the cross-examination of witnesses in judicial review proceed-
ings. Another decision emphasises that “in some judicial review cases cross-
examination is regarded not only as appropriate but also essential”.!®

Discovery of documents is a procedure to ensure that documents in the posses-
sion or custody of a party are disclosed. In actions begun by writ, discovery is
automatic and mutual and all parties must make discovery without having been
ordered to do so by the court. Discovery consists of serving a list of documents on
the other party. However, in applications for judicial review under Part 54, these
so-called interlocutory procedures are only available following a court order. In

1

~3

5 Zuckerfabrik Siiderdiethmarschen AG v Hauptzollamt ltzehoe and Zuckerfabrik Soest
GmbH v Hauptzollamt Paderborn [1991] ECR 1-415 C-143 and C-92/89.

% De Smith, S.A., Judicial Review of Administrative Action, 1995, 15-085.

7 R (G) v Ealing London Borough Council and others (2002) The Times, 18 March.
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practice the courts have only rarely used this procedure.!” The reasoning behind
this rather restrictive use of fact-finding procedures is to reduce the length of judi-
cial review procedures and also to “minimise the pressure to disclose government
documents”.'®® Further, English law does not contain a general duty to give rea-
sons for administrative decisions. Despite exceptions, i.e. in statutes which contain
the duty to give reasons for a decision made (for instance in the Homeless Persons
Act, Sect. 8(4) and the Housing Act 1980, Sect. 5), this constitutes another obsta-
cle to applicants in judicial review applications.

The burden of proof generally lies with the applicant. The maxim omnia prae-
sumuntur rite esse acta comprises the presumption that the authority’s action was
legal.'® Therefore it is the applicant’s duty to present such facts to challenge this
presumption. Because of the above-mentioned restrictions of interlocutory proce-
dures, “any conflict between an applicant’s and respondent’s evidence normally
has to be resolved in the respondent public body’s favour, on the grounds that the
applicant has failed to discharge the onus which he is required to satisfy to show
that the respondent has acted unlawfully”.!8?

These shortcomings in the fact-finding procedure at trial stage have been cri-
tised widely. In Griffith’s view, the English have “an interventionist judiciary but
a judiciary which is limited by procedures and practices designed to exclude cer-
tain sources of information and factual investigation without which the policy
choices made by the courts — that is, their decisions - are inevitably less good than
they could be”.!® In an article concerned with the work by L.L. Fuller on polycen-
tric disputes,'®* Allison argues, “the judge who responds only to the proofs and ar-
guments of the parties cannot ensure that relevant repercussions are considered or
that affected parties other than the litigating parties participate in proceedings”.'®®
These criticisms all result in a call for reform of the adversarial procedure which
would involve a movement from the adversarial towards the inquisitorial system.
The most famous proposal in this context stems from Lord Woolf:

“... Thave been concerned as to whether our adversarial procedure, which applies to judicial
review in the same way as it applies to an ordinary action, sufficiently safeguards the pub-
lic. It has been suggested again recently that there is a need for a Minister of Justice. If this
is too dramatic a constitutional innovation, I would suggest consideration should be given
to the introduction into civil procedure of an independent body that can represent the pub-
lic. For the want of a better title, I should like to see established a Director of Civil Proceed-

179 De Smith, S.A., supra n. 176, 15-086; Cane, supra n. 156, 96; 4 Concise Dictionary of
Law, 1990, 131.

180 Cane, P., supra n. 156, 93.

181 Wade, H.W.R., and Forsyth, C.F.,Administrative Law, 1994, 333.

182 De Smith, S.A., supra n. 176, 15-086.

183 Griffith, J.A.G., “Judicial Decision Making in Public Law” (1985) Public Law 564
[580].

184 Fuller, L.L., “Adjudication and the Rule of Law” (1960) 54 American Society for Inter-
national Law Proceedings 1; “The Forms and Limits of Adjudication” (1978) 92 Har-
vard Law Review 353; for further references, see Allison, J., “The Procedural Reason
for Judicial Restraint” (1994) Public Law 452.

185 Allison, J.W.F., supran. 184, 467.
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ings who at least in administrative law proceedings would have a status similar to that of

the Director of Public Prosecutions in criminal proceedings”.!%¢

The Director of Civil Proceedings would be empowered to initiate proceedings in
the public interest, be of help to applicants and present evidence of the public in-
terest to the court. However, this proposal has not yet been put into practice and
“such a development seems unlikely for the foreseeable future.!¥?

2. The inquisitorial procedure

In judicial review procedures of administrative decisions the inquisitorial proce-
dure applies (/nquisitionsmaxime). Article 86 of the Law on Administrative Courts
lays down that the court examines the facts of a case suo moto; the participants are
called upon to co-operate. It is not bound by the pleadings and evidence of the par-
ticipants to the dispute. Similar to criminal proceedings or in proceedings in the
finance or social courts and others the public interest in a correct decision requires
an objectively correct and complete establishment of the facts which underlie the
decision. This stands in contrast to the civil procedure where the parties are re-
quired to present their versions of the facts to the court. The main emphasis of the
inquisitorial process is completeness, openness and neutrality of the establishment
of the facts. However, as mentioned above, the participants are called upon to co-
operate. The participants have to contribute to the fact-finding process, in particu-
lar in questions of fact to which they have easy access because they lie within their
sphere. The procedure is flawed if the court does not comply with its duty to in-
vestigate the facts properly. The court may not request data or facts which are not
within the sphere of knowledge or access of that particular party. Forms of evi-
dence which can be taken by the court are documents, witnesses, experts and even
direct evidence taken at the location (dugenschein). The court has to use all these
methods of taking evidence fully. However, limits to the use of evidence are set by
the principle of proportionality. It 1s, for instance, not necessary to call an official
from abroad as witness in a trial concerning the granting of asylum.!3¢ According
to Art. 99 of the Law on Administrative Courts, the court may order that the au-
thorities disclose documents, files and information to the court. However, limita-
tions exist, for instance, if the disclosure of such documents or files would be
harmful to the federation or one of the states.!®

The investigation into the facts which underlie an administrative decision, in
particular the question of how the authorities have exercised their discretion, is fa-
cilitated by the provision in Art. 39 of the Law on Administrative Procedure which
states:

18 Woolf, H., “Public Law—Private Law: Why the Divide? A Personal View” (1986) Pub-
lic Law 220 [235-236]; Protection of the Public, A New Challenge, 1990, 109.
Birkinshaw, P., Grievances, Remedies and the State, 1994, 259.

188 BVerwG, NJW 1989, 678.

18 Hufen, F., Verwaltungsprozessrecht, 1998, 594.
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“A written administrative act or an act confirmed in writing must carry written reasons. In
the reasons important factual and legal grounds, which the authority has taken into consid-
eration in arriving at its decision, have to be communicated. Reasons for discretionary deci-
sions must also state the viewpoints on which the authority has exercised its discretion”.

According to the general rule of proof which applies in civil procedure, the burden
of proof rests upon that party for which the proof of a fact is beneficial. However,
this principle can only be applied destructively in judicial review procedures.
Here, the burden of proof rests upon that party which has more access to the rele-
vant facts and information. This approach is referred to as Sphdhrenverantwortung
(responsibility for one’s sphere). The aggrieved citizen has to present all facts
truthfully and name sources of evidence which are in his sphere and which are ac-
cessible to him. The court has to ensure that the authorities disclose all facts and
produce evidence within their sphere.

VI. Constitutional adjudication - the institutional
dimension

1. Introduction

The rule of law and the principle of the Rechtsstaat are of fundamental importance
to the development of the principles of judicial review, both in England and Ger-
many respectively. The quote of the former president of the German Federal Ad-
ministrative Court remains valid: Administrative law can be understood as “con-
crete Constitutional law”.1% The German Federal Constitutional Court has played
a crucial role in upholding the principle of the Rechtsstaat. In many decisions it
has confirmed the protection of individual rights and articulated constitutional
standards for procedural and substantive Administrative law.!"!
Constitutional reform has been accorded high priority on the British government’s
agenda. When “New Labour” came to power in 1997 it initiated legislative reform
of the composition of the House of Lords, devolution for Scotland, Wales and
Northern Ireland, the incorporation of the European Convention on Human Rights
into English law and freedom of information. The Constitutional Reform Act 2005
provides for the establishment of a new “Supreme Court”. Further, it contains re-
forms of the selection process for judges by establishing a Judicial Appointments
Commission and changes to the ancient office of Lord Chancellor.

Germany’s constitutional history is clearly very different from the British ex-
perience. In a country that experienced several unsuccessful attempts to establish
the rule of law and then its total denial, the setting up of a Constitutional Court in

19 Werner, F., ,,Verwaltungsrecht als konkretisiertes Verfassungsrecht*, DVBI 1959, 527.

191 BVerfGE 33, 1, 10 (prisoner’s rights); BVerfGE 73, 280, 296 (advertisement of public
service employment); BVerfGE 1, 97, 104 (Sozialstaatsprinzip); BverfGE 84, 34 (In-
tensity of judicial review, law state exam case 11, see below chapter 3); for further refe-
rences see Erichsen, H.U., Ehlers, D., Aligemeines Verwaltungsrecht, 2002, 119 ff.
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1951 was the “crowning jewel on the constitution”, the guarantor to secure basic
constitutional principles. Germany’s history explains why many eastern European
states have found the German court influential as a model.

The wave of constitutional reform in the UK stops short of drafting a written
constitution establishing a framework of entrenched legal principles and funda-
mental rights. As is well known, the UK’s constitution is a functional self-
referential constitution built on custom and practice, laws and principles and not
one enshrined in a superior status document. According to Lord Falconer, the new
Secretary of State for Constitutional Affairs, a written constitution is currently
clearly not envisaged — not even in the light of a proposed new constitution for the
European Union. Lord Woolf, the Lord Chief Justice of England and Wales, sug-
gested such a step in a lecture in 2004 to protect the British constitution, which, he
feared, was subject to change at such an alarming pace.’*? Even though a written
constitution is not an option, recent commentators on the Constitutional Reform
Bill (now the Constitutional Reform Act 2005) argued that a move towards a con-
stitution which is more law-based rather than a constitution based on politics is
under way.'”® This transformation is interesting but also problematic as “the Brit-
ish traditionally prefer experience to principle”.!”* One of the Law Lords, Lord
Hoffmann, declared that the proposal to establish a Supreme Court was the “aban-
donment of constitutional pragmatism”.’*> Another Law Lord, Lord Hope, opined:
“the reality is that no doubt due to one of the many accidents of our history we
have built up a system here that has advantages that simply cannot be reproduced
anywhere else”.!%

The Constitutional Reform Act 2005 has to be seen in this context of change
towards a more principled approach to governance. The coming into force in the
UK of the Human Rights Act 1998, which introduced much of the ECHR into UK
laws, had been described as a “quantum leap into a new legal culture of funda-
mental rights and freedoms™.'*7 It clearly emphasised this change in the legal cul-
ture. Nevertheless, changes in British constitutional law seem to be most palatable
if they are made gradually and with careful consideration of Britain’s constitu-
tional legacy. The structure of the Human Rights Act 1998, for instance, which
does not give judges the power to strike down legislation, merely to declare it in-

192 Lord Woolf, the Lord Chief Justice of England and Wales, “The Rule of Law and a
Change in the Constitution”, Squire Centenary Lecture, Cambridge University, 3
March 2004, www.dca.gov.uk/judicial/speeches/lcj030304.htm.

193 Hale, B., “A Supreme Court for the United Kingdom?” (2004) Legal Studies, vol. 24,
Issue 1 and 2; Constitutional Innovations: the Creation of a Supreme Court for the UK
Domestic, Comparative and International Reflections, A Special Issue, 36; Woodhouse,
D., “The Constitutional and Political Implications of a UK Supreme Court” (2004) Le-
gal Studies 134.

194 Stevens, R., “Judicial Independence in England, A Loss of Innocence” in Russell, P.,
O’Brien, D., Judicial Independence in the Age of Democracy: Critical Perspective from
Around the World, 2001, 171.

195 The Guardian, 5 March 2004.

196 The Guardian, 5 March 2004.
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compatible with Convention rights, has been praised for revealing “an elegant bal-
ance.between respect for Parliament’s legislative supremacy and the legal security
of the Convention rights”.!® Finding this balance between the past and the present
to provide for continuity has been described as a particularly British virtue. While
the endurance of British constitutional law has been admired by continental aca-
demics, constitutional reform has to be seen increasingly within a European con-
text where exigencies may quicken the pace for change.

Admittedly, other European legal systems have taken very different paths.
Germany’s constitution, for instance, radically changed the balance of powers in
the state and entrusted a Constitutional Court with the protection of constitutional
values half a century ago. It is worth noting that, however, 55 years after the draft-
ing of a new constitution for Germany, the process of selecting the German judici-
ary is on the political agenda again. There is a variety of selection processes in
Germany. It should be noted that the selection at federal level has been criticised
for a lack of input by the judiciary. At state level an overemphasis of executive
decision-making through the ministries of justice is controversial. Unlike many
other European countries, there 1s no independent judicial council to oversee judi-
cial appointments.!*® This trend to more autonomy is afforded general support by a
recommendation of the Committee of Ministers of the Council of Europe on the
independence, efficiency and role of judges. Accordingly, “the authority taking
the decision on the selection and career of judges should be independent of the
government and the administration. In order to safeguard its independence, rules
should ensure that, for instance, its members are selected by the judiciary ...”?%
Where the constitutional or legal provisions and traditions allow judges to be ap-
pointed by the government, there should be guarantees to ensure that the proce-
dures to appoint judges are transparent and independent. Assisted by comparative
reflections on Germany, this section assesses the complexities of the issues raised
by the UK’s Constitutional Reform Act 2005.

2. The ancient office of Lord Chancellor

For several years arguments for modernising the English judiciary, including the
re-evaluation of the role of the Lord Chancellor, have been discussed in great de-

198 International Transport Roth GmbH and others v Secretary of State for the Home De-
partment [2002] EWCA Civ 158, [2002] 3 WLR 344 per Laws LJ, para 71.

199 See Teetzmann, H., “Selbstverwaltung der Justiz; Rechtsvergleichender Uberblick” in
Deutsche Richterzeitung, 2003, 44.

200 “Council of Europe Committee of Ministers Recommendation Number R (94) 12 of the
Committee of Ministers to Member States on the Independence, Efficiency and Role of
Judges” (adopted by the Committee of Ministers on 13 October 1994 at the 518th meet-
ing of the Ministers’ Deputies).
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tail.?®! One commentator distinguished between “pressure towards a constitution
based on law rather than on politics” as coming from the European Court of Hu-
man Rights as well as stemming from internal changes.?®> The office of the Lord
Chancellor, which dates back before the Norman Conquest, has most often been
criticised for its violation of the separation of powers. He is the head of the judici-
ary and may sit as a judge and until recently did so. He is the President of the Su-
preme Court, which comprises the Court of Appeal, the High Court and Crown
Courts which deal with the more important criminal cases. He is also a member of
the executive as a senior member of the Cabinet and a member of the House of
Lords as well as being the Keeper of the King’s conscience — which must of ne-
cessity be a Protestant one, a matter itself of some controversy today. As a politi-
cal office holder, he is subject to dismissal at will. The protean nature of the Lord
Chancellor’s roles are most conspicuous when he is speaking in the House of
Lords taking the position of the government. To indicate the change of role from
Speaker, he emerges from the Woolsack, which represents his seat in the upper
chamber, and addresses the Lords from a spot originally designated by Henry VIII
in 1539203

This anomalous confusion of roles has been described as “flying in the face of
Art. 6” of the European Convention on Human Rights.?* Two decisions by the
European Court of Human Rights underline this concern. In McGonnell v UK*
the European Court of Human Rights held that it was incompatible with Art. 6 that
the Deputy Bailiff of Guernsey was both the sole judge in the case before him and
President of the Parliament, which enacted the law in question. In Starrs v Rux-
ton?* the Scottish High Court of Justiciary decided that the position of Temporary
Sheriff (a judicial office in Scotland subject for re-appointment by the executive)
lacked sufficient independence required by Art. 6.

Despite the anomaly of the constitutional position of the Lord Chancellor, the
role has been defended by previous office holders. The Lord Chancelior’s office
has been justified as one representative of “each branch of our constitution to the
other” 27 Some senior members of the judiciary maintain that the Lord Chancellor
embodies a “guardian of constitutional propriety”.2°® This traditional institutional
framework has been defended for working well in practice because the Lord

201 See, for instance, Lord Bingham, “A New Supreme Court for the United Kingdom”, the
Constitution Unit Spring Lecture 2002, 1 May 2002; Department for Constitutional Af-
fairs, Consultation Paper, “Constitutional Reform: A New Way of Appointing Judges”;
Consultation Paper 10/03, July 2003, “Constitutional Reform: A Supreme Court for the
United Kingdom”.

202 Qliver, D., Constitutional Reform, 2003, 331,

203 Barnett, H., Constitutional and Administrative Law, 2002, 109 et seq.

204 Tord Patten, Motion on Judicial Appointments, Hansard HL Debates, vol. 597, col.
1441 (1 March 1999) quoted in Stevens, R., The English Judges, 2002, 105.

205 8 BHRC 56, (2000) Times, 22 February.

2062000 JC 208.

27 Stevens, R., The English Judges, 2002, with further references, 126.

208 Tord Bingham, Select Committee on the Constitutional Reform Bill [HL], vol. I, HL
paper no. 125-1, para 22.9, 2 July 2004.
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Chancellor acted as a “buffer” between the executive and the judiciary. His re-
sponsibility was to achieve both the protection of the judiciary’s interests and to
ensure that the position of the executive is fully understood by the judges. Those
worried about the lack of a clear separation of powers were assured that conven-
tion (the custom and practice of the UK constitution) guaranteed that the Lord
Chancellor selected candidates for judicial office on a non-partisan basis.?® Not
all were assuaged by such assurances.

It became increasingly difficult to retain a system which is not readily capable
of rational justification within modern conceptions of governance. One commenta-
tor summarised the central theme of the process of constitutional reform since
1997 as “the need to refashion our political system so that it no longer depends on
tacit understandings, but is based upon clear public principles for organising and
controlling power” 2!

3. The new Supreme Court

The Constitutional Reform Act 2005 establishes a new Supreme Court for the
United Kingdom, which will combine the jurisdiction of the Appellate Committee
of the House of Lords and the Judicial Committee of the Privy Council. The pre-
sent position is deeply confusing. The Appellate Committee of the House of Lords
currently hears appeals from the courts in England and Wales and Northern Ire-
land and in civil cases alone from Scotland. The Judicial Committee of the Privy
Council, a legacy of Royal Prerogative, has overseas and ecclesiastical jurisdiction
and hears devolution cases amongst other matters. To secure a “distinct constitu-
tional separation between the legislature and the judiciary” the new Supreme
Court will be separate from the House of Lords and the Act disqualifies judges in
the new Supreme Court to sit and vote in the legislative chamber of the House of
Lords.!!

The need for reform has been related to the absence of a complete separation of
powers in the UK constitution which, in theory, allows the judges in the highest
court in the country, the Appellate Committee of the House of Lords, to take part
in the work of the legislature. Subsequently, they may then interpret legislation in
which they had been involved in Bill stages and which could be seen by litigants
as less than impartial. The consultation paper announced that the new Supreme
Court “will reflect and enhance the independence of the judiciary from both the
legislature and the executive”. Several commentators of the proposal supported
this view.?12 However, Lord Norton of Louth, an academic and Chair of the influ-

209 Malleson, K.E., “Modernising the Constitution: Completing the Unfinished Business”

(2004) Legal Studies 119 [124].

Bogdanor, V., written evidence to the Select Committee on the Constitutional Reform

Bill [HL], vol. I, HL paper no. 125-I, p. 325 (2 July 2004).
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ential Lords Select Committee on the Constitution, expressed unease with the
logic of the proposals.

Lord Norton referred to the government’s assurance that the changes should not
be understood as the expression of dissatisfaction with the performance of the
House of Lords in its judicial capacity at present. Therefore, in his view “the ar-
gument is one of perception”. It follows, he believes, that it does not make sense
to remove the Law Lords from the House of Lords if in fact they are exercising
their judicial role properly. Therefore the debate is not one on independence but
on “how people see independence”. He then suggests two alternative ways of
dealing with this misconception; either to introduce changes or to “correct the
misperception”.?* In his view the government has not yet made the case for the
introduction of radical change.

Increasingly, most judges, lawyers and politicians want to be seen as a model of
good practice in a growing European Union as well as in a wider Europe and Lord
Falconer hopes that the new Supreme Court will be “a real flagship for the British
legal system which would improve its standing both domestically and abroad”.2!*
The current constitutional arrangements may not lend themselves as a model for
weaker democracies in, for example, eastern Europe. This present position in the
UK reflects the practice and theory of a powerful sovereign Parliament. Many
eastern European states have adopted the Austro-German model of constitutional
adjudication which “compensates for the weaknesses of the emerging political
culture with its special institutional strengths”.?!> If the need for change is mainly
based on the misperception of the public and other European member states, does
it not lead to a risk of further confusion or even damage to a highly regarded
British institution, it is asked? Is the damage not increased if that institution is
named after a court which in the USA protects the values of a written constitution
and which set the template for a remarkable growth of constitutional courts in
Europe in the twentieth century?

Amongst the senior judiciary, there is little evidence for support, let alone en-
thusiasm, for the new Supreme Court. Several of the Law Lords were openly op-
posed to the proposal regarding it as “harmful”, “unnecessary” and whose costs
are disproportionate to its benefit.?!® The former Lord Chancellor and the current
Lord Chief Justice have criticised the proposal for being mainly architectural?'?

213 Lord Norton, 652, HL Official Report (5% serics), cols 122 and 123, 8 September 2003.
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and indeed the physical separation of powers, the search for separate accommo-
dation for the new court, appear to be more important to the government than a
more serious reflection on refining its jurisdiction. The Law Lords and senior
judges have also been extremely sensitive about the proposals for the location of
the new court. Whilst divergent in their views on the desirability of a Supreme
Court in principle, the Law Lords agree that the originally suggested site, the
Middlesex Guildhall in Westminster, is unsuitable without further major structural
changes.?!3

The new Supreme Court will, in the absence of any plans for a written
constitution, have no new powers and will not strike down legislation. So far,
judgments of the Appellate Committee and Privy Council are in the form de lege
of a report to the House of Lords and advice to the Crown respectively. They are
always accepted de facto and are binding legal authority on lower courts. Without
clearer and newly defined powers therefore, the new court is in danger of simply
being viewed as an empty shell or a “second class Supreme Court”. Lord Woolf,
the present Lord Chief Justice, warned that among the “Supreme Courts of the
world, our Supreme Court will, because of its more limited role, be a poor rela-
tion. We will be exchanging a first class final court of appeal for a second class
Supreme Court”.?" The complexity of the reforms is illustrated by the conclusions
from the report of the House of Lords Select Committee on the Bill referred to
above and published on 2 July 2004. It could not reach agreement on the question
of whether or not to establish a Supreme Court. Oddly perhaps, it did manage to
agree that if the reforms were successful, the new court should be named “The
Supreme Court of the United Kingdom™ and the judges were to have the title of
“Justices of the Supreme Court”.?20

During the legislative process critics complained of a lack of basic principle in
the reforms. “The government’s proposals enter far more complex territory than is
acknowledged in the consultation papers, perhaps reflecting the haste in which the
proposals were generated”.?”! Some commentators, on the contrary, described the
proposals as principled. “Principled” is however a relative term. In some ways, it
may well appear principled to sit down and draft legislation on constitutional re-
form. Some hastily drafted arguments, however, do not change a political culture
in a principled way. The most radical suggestion for reform stems from Lord
Woolf who, in a lecture at Cambridge University in March 2004, called for a writ-
ten constitution to secure the position of the judiciary: “a virtue [of our constitu-
tion] ... is that our constitution has always been capable of evolving as the needs
of society change, but flexibility comes at a price. We have never had the protec-
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tion that a written constitution can provide for institutions that have a fundamental
role to play in society”. This suggestion was made in the context of previous re-
forms in the government’s 2004 Asylum and Immigration Bill, which proposed
the removal of rights of judicial review against Home Office decisions in asylum
and immigration matters.’”> The judges see judicial review as a constitutional
guarantee of the rule of law — they were apoplectic!

Lord Woolf’s lecture pays tribute to the “national culture” which has not re-
quired a written document setting out Britain’s constitutional arrangements: “our
ability to cope without a written constitution has depended on our tradition of mu-
tual respect, restraint and co-operation”.?®® In his view, both the protection of the
independence of the judiciary as well as the protection of an individual’s access to
the courts in cases concerning “basic human rights” could, however, now be a
catalyst for a campaign for a written constitution.?? Unsurprisingly, Lord Woolf’s
remarks made dramatic headlines in the media although the minister, Lord Fal-
coner, swiftly rejected such a prospect. Lord Woolf’s approach, though radical, is
logical. The government has, consciously or not, stirred up deeply rooted cultural
anxieties. As with the reforms involving the Lord Chancellor, the reform was
badly managed by the government.

The court will take on the role of an adjudicator in constitutional matters such
as devolution and human rights issues. It will not, however, have the power to
strike down legislation; it will interpret legislation. The Consultation Paper stated:
“the establishment of a new court accordingly gives us the opportunity to restore a
single apex to the UK’s judicial system where all the constitutional issues can be
considered”.??> The Consultation Paper then clearly distinguishes the jurisdiction
of the new court from other models such as the US Supreme Court or the German
Constitutional Court. It is undoubtedly the case that the competence attributed to
the new court “is recognised elsewhere as constitutional”.??¢ However, the gov-
ernment’s retreat into “the UK’s constitutional traditions”™, i.e. the maintenance of
parliamentary supremacy, only serves to produce a dilemma.?”’ Great changes will
be hindered by an element of loyalty to the past. In countries with more “modern
constitutions” a more rational approach can perhaps be found. According to the
views of a distinguished German Constitutional Court judge, the logical step be-
fore setting up a Constitutional Court is the acceptance of a written constitution, of
a higher order law.?® The German constitutional model is less modern than gener-

222 Lord Woolf, supran. 219, pp. 2, 9 and 11.

223 Lord Woolf, supra n. 219, p. 2.

224 Lord Woolf, supra n. 219, p. 11.

225 Constitutional Reform: “A Supreme Court for the United Kingdom”, Consultation Pa-
per 11/03 (July 2003), para 20, Lord Chancellor’s Department.

226 Bell, J., “Reflections on Continental European Supreme Courts” (2004) Legal Studies
157 [165].

227 Constitutional Reform: “A Supreme Court for the United Kingdom”, Consultation Pa-
per 11/03 (July 2003), para 23.

228 Hoffmann-Riem, W. (judge at the Federal Constitutional Court), “Two Hundred Years
of Marbury v Madison: The Struggle for Judicial Review of Constitutional Questions in



VI. Constitutional adjudication - the institutional dimension 55

ally perceived. Its first roots can be traced back to the middle of the nineteenth
century.

4. The long path to Germany’s Constitutional Court

The historical roots of the German Federal Constitutional Court date back to the
debates surrounding the draft constitution of the St. Paul’s Church Assembly in
Frankfurt in 1848. The jurisdiction of the German Supreme Court (Reichsgerichi)
included features such as the constitutional complaint?? and review of the legality
of laws and the constitution enumerated a catalogue of human rights. Some parts
of this draft were clearly influenced by the US Supreme Court and its decision in
Marbury v Madison.>®® The 1848 revolution failed and with it the proposal to in-
troduce jurisdiction over constitutional questions. In the late nineteenth century,
Germany lacked the “readiness for political change” that had grasped the country
before 1848. The “monarchical constitution” in the years after 1871 did not allow
for a “neutral and higher ranking institution” such as a Supreme Court.

After the defeat of the Reich in 1919, the idea of setting up a Constitutional
Court was revived with the establishment of the Staatsgerichtshof des Deutschen
Reiches in the Weimar constitution. However, “in post World War I Germany
there was not even a glimmering of the readiness to change which the successful
struggle against British colonial [rule] might have engendered in the United States
— drawing its strength from the ideas of popular sovereignty, the immutable right
to liberty and the separation of powers”.?*! The Weimar constitution suffered from
several weaknesses and the Supreme Court decision in 1932232 failed to exercise
its control over measures which allowed for the removal of the politically incon-
venient state government in Prussia.??* The decision was criticised both for being
either anti-republican or entirely politically naive.* After the collapse of the
Third Reich in 1945, Germany’s 1949 written constitution, the Basic Law, pro-
vided for a system based on the idea of the Rechtsstaat commencing with 19 hu-
man rights. Following lengthy debates, an independent institution was established
to secure the values of the constitution: the Federal Constitutional Court.
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In contrast to Germany’s history, “the growth of the English constitution has
been organic, the rate of change glacial” and steeped in tradition.?* The UK will
have to make its own path. In the absence of great constitutional upheavals or
revolutions, reform will have to be gradual. Lady Brenda Hale, former academic
and now the only female Law Lord (sic) in the House of Lords, has argued that the
jurisdiction of the House of Lords should be refined and limited to “cases of real
constitutional importance ... These would include the ground-breaking human
rights cases, cases about our relationship with Europe or the rest of the world, in-
cluding important cases interpreting international treaties or concepts such as sov-
ereign immunity, and devolution cases”.?¢ A more refined role in the adjudication
of cases, which deal with Britain’s relationship to the European Union, is to be
welcomed in a time “where national Constitutional Courts have become part of a
network of courts in and for Europe”.?” Strengthening this role of the current
House of Lords within Europe could be achieved by a diversification of the selec-
tion process for judicial office in a Supreme Court. In Brenda Hale’s view, the
new court could benefit from selecting candidates from amongst the lower judici-
ary, the Chief Prosecutor’s or Attorney General’s Office, other public services, the
universities or private practice.”® In accepting the constitutional role of the new
court and by further refining it, the Bill could have taken a step further. This could
have been reflected in the appointment process. However, the potential pool of
candidates for the government’s proposed judicial office in the Supreme Court
does not reflect a significant change in legal culture. Appointments to the highest
court remain within the field of highly qualified (i.e. remunerated) legal practitio-
ners. The qualifications for appointment are tailored to suit candidates in high ju-
dicial office for two years or qualifying practitioners of 15 years’ experience. The
case for academics in the Supreme Court has been made by the academic body,
the Society of Legal Scholars. In its view academics can contribute through their
“knowledge and expertise, which outweighs their lack of judicial experience” >
Such a view is largely rejected by the existing professional legal culture.

5. The Supreme Court Appointments Commission
The appointment process for new judges to the Supreme Court includes the setting

up of an appointments commission. This ad hoc Supreme Court Appointments
Commission, appointed by Lord Falconer, will only convene if a vacancy for the
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Supreme Court arises. It will consist of five members, the proposed President and
Deputy President of the Supreme Court and one member of each of the judicial
appointing bodies of England and Wales (established by the Bill), Scotland and
Northern Ireland. Initially it was to provide the Secretary of State for Constitu-
tional Affairs with two to five suitable candidates (for each new post) and for him
to choose the most suitable name.*

The changes to the judicial system also include a reform of the current selection
process for judicial offices other than the Supreme Court.?! The 15 member
strong Appointments Commission will be appointed by Her Majesty the Queen on
the recommendation of the minister. The controversy over other aspects of the in-
dependence of the judges, i.e. questions relating to their background and the selec-
tion process, are partly the consequence of internal developments, in particular the
coming into force of the Human Rights Act 1998. The existing non-statutory
Commission for Judicial Appointments which has been in existence for several
years and which is headed by Sir Colin Campbell, Vice Chancellor of Nottingham
University and an academic lawyer, has just presented the findings of the first in-
dependent audit of the judicial selection process to the Lord Chancellor. Unsur-
prisingly, the existing selection procedure was described as lacking transparency
and consistency. The process which the Lord Chancellor followed in the appoint-
ments process was criticised for being unclear to the Commission.?*?

So far the selection for the appointment of judges in England and Wales was
within the responsibility of the Lord Chancellor. The process of appointments var-
ied according to the type of judicial office. Appointment to the offices of Lord of
Appeal in Ordinary (Law Lords), the Heads of Division of the Supreme Court
(Queen’s Bench Division, Chancery Division and Family Division) and Lord Jus-
tice of Appeal (Judges of the Appeal Court) were made by the Queen on the rec-
ommendation of the Prime Minister as her principal adviser. According to tradi-
tion the Prime Minister secks advice from the Lord Chancellor on such appoint-
ments. Appointment to the offices of High Court Judge, Circuit Judge, Recorder,
District Judge (Magistrates Courts), Magistrates, Social Security Commissioners,
the Judge Advocate General and the Judge Advocate of Her Majesty’s Fleet are
made by the Queen on the recommendation of the Lord Chancellor. The Lord
Chancellor was personally responsible for making a wide range of full-time and
part-time appointments to the judiciary, including appointment to the offices of
District Judge (Civil and Deputy District Judge) and to a wide range of tribu-
nals.?#
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6. Diversity in the appointments process

The rationale for the reform has been summarised as one that “will guarantee the
independence of the system from inappropriate politicisation, strengthen the qual-
ity of the appointments made, enhance the fairness of the selection process, pro-
mote diversity in the composition of the judiciary and so rebuild public confidence
in the system”.?** One of the most “immediate and pressing rationales for change
is the need to tackle the lack of diversity in the composition of the judiciary”.?
This concern includes the “conspicuous absence of women among the Law Lords”
and all ranks of the judiciary, the lack of expertise in particular areas of law, such
as criminal law, and the imbalance between judges from different parts of the
country.?*® Of the 12 Lords of Appeal in Ordinary there is only one woman who
currently will be able to sit in the proposed Supreme Court. There is only one fe-
male amongst the five Heads of Division and women make up only 7.9 per cent of
Lord Justices of Appeal and 5.7 per cent of High Court Judges. Further, it is seen
as increasingly problematic in a multi-racial country that there are no ethnic mi-
nority judges sitting in the High Court, Court of Appeal or the House of Lords.?*

The Consultation Paper acknowledged that the present judiciary is “over-
whelmingly white, male and from a narrow social and educational background”.
The aim of the government therefore was to “open the system of appointments,
both to attract switably qualified candidates from a wider range of social back-
grounds and from a wider range of legal practice™. 2

The Act, however, stipulates that the selection shall be made on merit only. The
minister may issue guidance to be taken into account by the Commission in as-
sessing merit and “the Commission and any selection panel must have regard to
the guidance in matters to which it relates.””.2* The definition of merit will re-
main a controversial point.. It has been argued, “there is real tension between di-
versifying the composition of the judiciary on the one hand and appointing on
merit on the other — at least on merit as we have hitherto understood it”.?*® The
current appointment procedure is based on professional merit, “but the concept of
merit is more fluid that might at first appear”. Success in practice, particularly in
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advocacy, evidenced crucially by high earnings, “is taken to guarantee independ-
ence, status and incorruptibility”.2%!

In its response to the consultation exercise, the Association of Women Judges
stated that:

“The current system of appointing to the High Court by invitation is discriminatory to
women, who are likely to be less visible [i.e. prominent] than men. Further, it is an ap-
proach which places undue emphasis on advocacy and on seniority of barristers. That ap-
proach is unlikely to identify others, e.g. members of the junior bar, academics and solici-
tors (the so-called junior branch of the legal profession) who might be suitable to hold of-
fice. All those who aspire to judicial office should be prepared to make an application and
submit to assessment and interview”.2%?

Lady Brenda Hale, the first woman likely to be appointed as one of 12 judges in
the new Supreme Court, stated that this approach has disadvantaged women who
may have had career breaks due to family commitments.?>® She argues forcefully
that the quality of judges can be enhanced by promoting diversity:

“T prefer to regard the present judiciary as disadvantaged. They mean well. Few if any of its
members are actively misogynist or racist, but they have a lamentable lack of experience of
having female or ethnic minority colleagues of equal status. They often simply do not know
what to do with us [females] or how to interpret what we say. Giving them a greater diver-
sity of colleagues would do them no end of good. So what I am really saying is let’s have

some affirmative action to rid them of their disadvantages”.?>*

She distinguishes between the merit criteria in its old sense, i.e. based purely on
professional success evidenced by high earnings, and the objective of promoting
diversity: “I am a supporter of confronting the merit principle head on and saying
that there are many more very able, capable, independently minded people of in-
tegrity who could make a contribution as judges than the ones who are currently
regarded as the obvious candidates under the present system™.?>

However, JUSTICE, an all-party law reform and human rights organisation, is
of the view that there is no potential conflict between the two criteria of merit and
diversity. JUSTICE said in evidence to the Select Committee that:

“There should be no conflict between appointment criteria that include a requirement of
merit with an objective of diversity, though this is sometimes erroneously argued. There
must be no diminution of the quality of our bench and, in particular, its independence of
government. An independent and courageous spirit must remain a major criterion for senior
judicial appointments”.23¢
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Other aspects of diversity concern the inclusion of a “wider range of legal prac-
tice” in the government’s plans, other than simply concentrating, as traditionally,
on being a senior advocate.?>’ This aim, which the government expressed in its
Consultation Paper, has been criticised as “changing the character and skills of the
English Bench, especially at first-instance level”:2%

“This close and long-standing connection with advocacy, and more recently litigation, has
given the English judges their characteristic strengths, especially in trial handling. Their
mastery of the adversarial process, learned and lived [experienced] over years of courtroom
warfare, their personal self-reliance and their ability and readiness to give rulings and
judgments on the spot, have been a staple asset of our legal system”.?%

The inclusion of both social and professional diversification envisaged by the re-
forms touches upon deeply rooted cultural perceptions about the English judiciary.

The involvement of Parliament in the selection process is not envisaged by the
Act. There are those who would argue, however, that as in other continental coun-
tries, Parliament should play a role in the appointment process.?® Democratic ac-
countability of the judiciary, at least at the highest level, is one of the main fea-
tures of the German selection process. The judges of the Federal Constitutional
Court are elected by both the Bundestag and the Bundesrat. The German Judicial
Selection Committee responsible for the selection of judges to the higher courts
merges the influence of the executive and Parliament. The involvement of Parlia-
ment in the selection of candidates could result in a politicised process as seen in
Germany.

The lack of parliamentary influence over judicial appointments in the Constitu-
tional Reform Bill was controversial. The more powerful role given to judges un-
der the UK Human Rights Act 1998 in controlling executive action and declaring
legislation as incompatible with Convention rights has been seen by some com-
mentators as something requiring a more democratically accountable judiciary.
The Commission will be within the jurisdiction of the House of Commons Select
Committee on Constitutional Affairs in its general scrutiny role over the execu-
tive. However, despite all criticism, the new statutory Judicial Appointments
Commission is a step in the right direction.

7. Judicial independence under the Basic Law?5!

The relationship between accountability and the independence of the judiciary
raises basic constitutional questions. A change in the legal culture of a nation im-

257 “Constitutional Reform: a New Way of Appointing Judges”, Consultation Paper 10/03,
July 2003, para 27.

Sir Thomas Legg, “Brave New World — Supreme Court and Judicial Appointments”
(2004) Legal Studies 45 [51].
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260 Le Sueur, A., Cornes, R., “The Future of the United Kingdom’s Highest Courts”, 2001,
available online on the Constitution Unit’s website, 126 et seq; Sir Thomas Legg, supra
n. 258, 46 and Stevens, R., The English Judges, 2002, 30.

This section is based on a chapter published in The Independence and Accountability of
the Judiciary, 2006, 217.
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pacts on this delicate balance. In Britain, the coming into force of the Human
Rights Act 1998 has been described as a “quantum leap into a new legal culture of
fundamental rights and freedoms”?%? and most clearly confirmed this change in the
legal culture. Commentators on the Constitutional Reform Bill have argued that a
move towards a more law based rather than a constitution based on politics is un-
der way.?® Nevertheless, changes in British constitutional law seem to be most
acceptable if they are made gradually and with careful consideration of Britain’s
constitutional legacy. The structure of the Human Rights Act 1998, for instance,
has been praised for revealing “an elegant balance between respect for Parlia-
ment’s legislative supremacy and the legal security of the Convention rights”.2%
Finding this balance between the past and the present is a particularly British qual-
ity. While the continuity of British constitutional law has been admired by conti-
nental academics, constitutional reform has to be seen increasingly within a Euro-
pean context. Admittedly, other European legal systems have taken very different
paths. Germany’s constitution radically changed the balance of powers in the state
and entrusted a Constitutional Court with the protection of its values half a century
ago. It is worth noting that, however, 55 years after the drafting of a new constitu-
tion for Germany, the process of selecting the German judiciary is on the political
agenda again. There are a variety of selection processes in Germany. However, the
selection at federal level has been criticised for a lack of input by the judiciary. At
state level an overemphasis of executive decision making through the ministries of
justice is controversial. Unlike in many other European countries, there is no judi-
cial council to oversee judicial appointments.?®® The trend to more autonomy is
supported by a recommendation of the Council of Europe Committee of Ministers
on the independence, efficiency and role of judges. Accordingly:

“The authority taking the decision on the selection and career of judges should be inde-
pendent of the government and the administration. In order to safeguard its independence,
rules should ensure that, for instance, its members are selected by the judiciary ... However,
where the constitutional or legal provisions and traditions allow judges to be appointed by
the government, there should be guarantees to ensure that the procedures to appoint judges

are transparent and independent” 266
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In Germany’s written constitution, the Basic Law of 1949, Art. 20(2) underscores
the judiciary’s organisational independence by requiring that “all public authority

. shall be exercised by specific legislative, executive and judicial bodies”. This
results in the judges being barred from exercising non-judicial functions. Further,
Art. 97 of the Basic Law provides that “judges shall be independent and subject
only to the law”. The role of the courts in upholding individual rights is a funda-
mental feature of modem Germany. This Rechisstaat principle, guarded by a pow-
erful constitutional organ, the Federal Constitutional Court (Bundesverfassungs-
gericht), serves as a justification for a high level of review in administrative law
matters.?s’ Litigation rates are amongst the highest in the world.?®® However, the
question of judicial accountability creates an inevitable tension within the power-
ful role occupied by the German judiciary. Despite several provisions in the Basic
Law, the German Judiciary Act and the Civil and Criminal Codes, the issue is as
complex as in other legal traditions and requires an initial analysis of the training
and selection process.

8. Qualification for judicial office in Germany

There are almost 21,000 judges in the Federal Republic of Germany, a quarter of
which are female, and only 495 at federal level, the remaining number spread
across the state courts.?® There are currently 53 Administrative Courts, 16 Higher
Administrative Courts and the Federal Administrative Court.?’® In addition there
are 19 Finance Courts, the Federal Finance Court, 69 Social Courts, 15 Higher So-
cial Courts and the Federal Social Court. The Administrative Courts employ 2316
judges (59 at federal level), the Finance Courts 661 judges and the Social Courts
1274 judges.?”!

According to a questionnaire of the international association of judges,
launched in 2001,22 German judges in first time positions belong to the medium
income category, as compared with English judges who lead in this comparison.
This difference is due to the fact that German judges are comparatively young
when they take up their posts. They can be as young as 25 after having obtained a
law degree at university and undergone their training. Legal education in Germany
is designed to produce standardised lawyers who meet the qualifications for judi-
cial office. The first examination is administered by the state justice ministries, as-

267 Article 19 IV Basic Law: where rights are violated by public authority, the person af-
fected shall have recourse to the law.

268 Trhard Blankenberg, “Changes in Political Regimes and Continuity of the Rule of Law
in Germany” in Herbert Jacobs, Courts, Law and Politics in Comparative Perspective,
1996, 249.

269 Statistisches Bundesamt Deutschland 2002, Personal der Rechtspflege, http://
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sisted by law faculties. The second state examination is at the end of the prepara-
tory phase, which lasts for two years. The second state exam is prepared and ad-
ministered by judges, senior civil servants and law professors. Currently, every
law student wishing to enter the legal profession has to undergo comprehensive
training. German legal education is heavily based on its historic legacy, where le-
gal education in the universities and the standardised training period served as a
unifying factor in geographically and politically splintered legal systems. Other
than in common law countries where the training of young lawyers was firmly in
the hands of confident legal practitioners, in Germany law had been perceived as a
science to be taught by scholars. This approach is still reflected, for instance, by
the high level of review of administrative discretion where German doctrine oper-
ates the obscure principle of undefined legal concepts which may be fully re-
viewed by the courts. University professors enjoy a high status in Germany and
they hold positions in the Federal Constitution Court. According to Sect. 7 of the
German Judiciary Act 1972, every professor of law at a university within the
meaning of the statute is qualified to hold judicial office. Of the 16 judges in the
Federal Constitutional Court, nine currently hold offices as professors in law
schools and four are female.?”

German legal education has been criticised for its length and narrow emphasis
on codes and statutes. Changes in legal education have been discussed intensely
but reforming legal education requires the taking of small steps. Recent reforms
by the Justizministerkonferenz in November 2004 include proposals to change the
career path of judges. The reform proposals include the abolition of the prepara-
tory phase in its current form and the specialisation of training for judges. Further,
it includes plans to allow other legal professionals to enter the judiciary.?”*

Democratic accountability of the judiciary, at least at the highest level, is one of
the main features of the German selection process. The German Judicial Selection
Committee responsible for the selection of judges to the higher courts merges the
influence of the executive and Parliament. However, the involvement of Parlia-
ment in the selection of candidates can result in a politicised process.

a) The selection process - federal level

Until 1945 judges were promoted by high ministerial officials. “The post war pro-
cedure attempts to maintain a delicate balance among judicial, legislative and ex-
ecutive interests and influence”.?”> Due to the often highly political subject matters
and the high degree of intensity of review in German higher courts, this system of
selection is more democratically accountable, even though the involvement of
politics in the election process has been fiercely criticised.

Article 95 Sect. 2 of the Basic Law sets out the process of selection:

273 http://www.bundesverfassungsgericht.de/texte.deutsch/richter/richter.html.
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(1) For the purposes of ordinary, administrative, financial, labour and social ju-
risdiction, the federation shall establish as supreme courts the Federal Court of
Justice, the Federal Administrative Court, the Federal Finance Court, the Federal
Labour Court and the Federal Social Court.

(2) The judges of each of these courts shall be selected jointly by the appropri-
ate federal minister and a selection committee composed of the appropriate Land
ministers and an equal number of members elected by the Bundestag.

(3) In order to ensure uniformity in the administration of justice, a joint panel of
the courts ... shall be formed. Details shall be subject to a federal law. Further de-
tails on the selection of judges in the federation and the states are governed by the
German Judiciary Act.?’

For the highest courts, judges are selected jointly by the appropriate federal
minister and a selection committee composed of the appropriate Land ministries
and an equal number of members elected by the Bundestag. The selection commit-
tee (Richterwahlausschuss) is composed of the 16 state justice ministers and an
equal number of parliamentary representatives, whose partisan colouring would be
proportionate to the numerical strength of each political party in the Bundestag.
The federal minister of justice chairs the committee but does not vote. “The com-
mittee of 32 voting members at this point meets to vote on a final list of one
nominee for each vacancy. Decisions are made by a simple majority. Three factors
seem to influence the committee’s voting on a candidate: professional qualifica-
tions, geographical origin and political party affiliation or sympathy”.?’” The latter
factor in particular has often led to controversy. Judges ae permitted to be mem-
bers of political parties and to utter their own opinions in political matters. They
may even serve on local councils. However, in the exercise of their judicial func-
tion, they are required to remain neutral. In Germany, the political activity of
judges is perceived as an important exercise of their nghts under the constitution.
It has been suggested that this involvement in political questions is an important
counterweight to the highly theoretical and formal education: “permitting them to
join political parties may help to expose career judges to the values, needs and
problems of the community as a whole, perhaps producing as a consequence a bet-
ter balance between autonomy and accountability.””®

Due to Germany’s federal structure situations may arise where one party domi-
nates the selection committee. This situation arose in 1995 when 15 new federal
judges were elected, nine of which belonged to the SPD, even though Germany
was governed by a CDU/FDP coalition. This was due to the strong position of the
SPD as the opposition party at a Ldnder level (18 members). The conservative
media (Frankfurter Allgemeine Zeitung) commented on this with the headline,

276 Tn the version published on 19 April 1972 (Bundesgesetzblatt, part I, p.713) as last
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278 Kommers, D.P., “The German Judiciary” in Peter H. Russell, David O’Brien, Judicial
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“SPD judicial selection self-service”. Currently there is a majority of committee
members belonging to the CDU and FDP (10 in total) because 10 state justice
ministries are held by these two parties, whereas the SPD and the Greens are in the
minority at a state level (five SPD, one Green). This situation reflects the political
trends in the states rather than the federal government. This phenomenon has at-
tracted criticism for years. The main criticism was therefore focused on the politi-
cal criteria for selection. After intense discussions and media coverage the selec-
tion committee agreed in April 2003 that in the future less emphasis should be laid
on the political affiliation or sympathy of a candidate. To reach a broad consensus
in the committee only a few other small changes were introduced. However, one
member of the committee commented that nothing much had in fact changed.?”
The judiciary itself plays a rather small role in the selection process. There are
no judges in the selection committee. Candidates are reviewed by a committee of
judges sitting in the final appeal court in criminal and civil matters, the BGH, the
so-called Prdsidialrat (Presiding Council). However, its recommendations are not
binding and in 2001 the selection of two candidates lacking the Council’s support
led to controversy and legal action.?® This lack of judicial input in the selection
process has more recently led to a new debate on the selection process. Unsurpris-
ingly, this debate is mainly led by members of the highest courts in the country.
According to the president of the BGH (the highest court for federal and civil mat-
ters), judges should be permitted to sit in the selection committee in order to pre-
vent the politicisation of the process and safeguard the interests of the courts.?!
This lack of participation of the judiciary itself has been described as a violation of
the constitution and Parliament and the Constitutional Court should consider the
constitutionality of the provision which lays down the procedure.?®? At the annual
meeting of judges (Deutscher Richtertag), calls for radical reforms have recently
been made. One of Germany’s highest judges, Renate Jaeger,?® described the
structure of the German judiciary as outdated and as a relic from a pre-democratic
era. She expressed that the quality and autonomy of the judiciary correspond with
responsibility and independence of the judges and require institutional safe-
guards.?® This “polarisation of the appointment process has invited strong criti-

2 Frankfurter Allgemeine Zeitung, 11 April 2003, no. 86, p.2.
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cism from commentators troubled by its implications for judicial independ-
ence” 2

b) The selection process at the Federal Constitutional Court

The Federal Constitutional Court is a constitutional organ and is not subject to su-
pervision by a ministry. It has a variety of competences, most famously the power
to invalidate legislation. The court consists of 16 judges. Germany’s constitutional
history is clearly very different from the British experience and a brief excursion
into the history of this court explains its central role in modern Germany. In a
country which experienced several unsuccessful attempts to establish the rule of
law, the setting up of a Supreme Court in 1951 was the “crowning jewel on the
constitution” and the guarantor to secure the constitutional principles. Germany’s
history explains why many eastern European states use the German court as a
model.

The selection of the judges in the Federal Constitutional Court (Bundesverfas-
sungsgericht) differs from the selection process described above as, according to
Art. 94 of the Basic Law, half of its members are selected by the Bundestag and
half by the Bundesrat. Here, a two-thirds majority is required for the selection so
the two parties need to agree on a candidate. Judges are elected for a limited ten-
ure of 12 years only. It has been argued that the procedure lacks transparency that
the party headquarters choose the candidates in the forefield. This is due to the
fact that not the whole of the Bundestag elects the judges, but a group of 12 dele-
gates (so-called Wahlmdnner). The path to Karlsruhe (seat of the Bundesverfas-
sungsgericht) has been described as “mysterious”. The selection is highly confi-
dential, the candidates’ biographies are often entirely unknown to the public and
their selection is discussed in small circles of two to three people.?® Therefore, de-
spite its international reputation as a court with democratically elected judges,
many critics in Germany are less enthusiastic about its democratic legitimisa-
tion.?®” However, it is difficult to think of a procedure which is democratic but en-
tirely separate from political convictions.?®® Further, the decisions of the Federal
Constitutional Court enjoy a high degree of acceptance by the population. The rul-
ings are praised as comprehensible and well balanced and the work of the court is
perceived as accessible and trustworthy.?® Discussions concerning the selection of
the constitutional judges tend to be re-ignited whenever a decision of high political
significance has been taken. One highly controversial decision in 1995 was con-
cerned with the statement that “soldiers are murderers” and the question whether
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. this was defamatory under the Criminal Code. The court ruled on the extent of
protection given to freedom of speech and held that the statement was protected
under the Basic Law.?®® The Constitutional Court faced criticism from the major
political parties, the media and the general public because the statement was det-
rimental to the reputation of the German Bundeswehr. The former president of the
Federal Constitutional Court, Jutta Limbach, admitted that criticism was necessary
to protect the court from becoming narrow-minded and self-righteous and that it
was one of the court’s own early rulings which upheld freedom of expression.?’!

¢) The selection process at state level

The selection of the majority of judges in Germany (more than 20,000) takes place
at state and local level. A different procedure provided for by Art. 98 Sect. 4 of the
Basic Law applies. Accordingly, the states may provide that the state ministry of
justice, together with a selection committee, shall decide on the appointment of
state judges. The Basic Law guarantees a large margin of appreciation in the or-
ganisation of the states’ judicial system. Therefore different arrangements can be
found. Despite the fact that the state laws provide for selection committees, the
state justice ministries remain the final decision maker in the selection process.
This has been confirmed by the Federal Constitutional Court in May 1998.%2 Cur-
rently, judges at state level are selected by the relevant ministries unless a selec-
tion committee has been established.” Party membership is of no relevance in the
staffing of the lower courts. At a lower level, candidates usually file an application
with the ministry of justice in a given state. At this level, the selection is largely
based on qualifications and performance. Only the very best will be eligible for
the office of a judge; the vast majority enter the civil service or private practice.
Reformers demand an increased role for the judiciary itself in the selection proc-
ess, a strengthening of democratic accountability through parliamentary approval
and a reduced role for the ministries of justice. Other proposals for change to the
recruitment process includes features which are more familiar to the English ap-
pointment system such as admitting successful senior practising lawyers (Recht?-
sanwidlte) to the bar.?

In conclusion, it is interesting to note that despite the differences in constitu-
tional backgrounds, both England and Germany are tackling a common problem.
The question which both legal systems have to answer is how institutional inde-
pendence of judges is best achieved. The strong position of the executive in select-
ing members of the judiciary does not square easily with the increased intensity of

20 BVerfGE 93, 266-312 (“soldiers are murderers”) and BVerfGE 93, 1 (“classroom cru-
cifix case”). For a translation, see http://www.ucl.ac.uk/laws/global law/german-
cases/cases_bverg.shtml?16may1995.
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control granted by the Basic Law and the provisions in the Human Rights Act
1998. One can detect an element of convergence in the debate over the develop-
ment of the courts in England and Germany. There is a general trend towards
more autonomy of the judiciary, a loosening of ties to the executive and more
openness towards the inclusion of other legal professions to judicial office.?*

The Constitutional Reform Act 2005 has made some fundamental changes to Brit-
ish and English constitutional arrangements. We have seen that the government
clearly has withdrawn from introducing a full constitutional court model. Ger-
many’s experience illustrated the long and difficult route to setting up its Constitu-
tional Court, which was the end product of great political changes taking place
over more than one and a half centuries. The speed at which the legislative plans
have been produced and the unavoidable and rushed modifications which they re-
quired have been damaging to the government’s case for important and necessary
reforms affecting the “judicial branch”. The Secretary of State for Constitutional
Affairs had reluctantly to maintain his title as Lord Chancellor: demission of that
office required parliamentary legislation. The new Supreme Court is not going to
be a Constitutional Court interpreting a written constitution. A more refined juris-
diction and a diversification of its personnel may enhance the role of the highest
court as an equal player in comparison to European Constitutional Courts and the
court will have to develop the jurisdiction and jurisprudence under the human
rights and devolution legislation. There is no doubt that the proposals significantly
change the “dignified part” of the UK constitution by abolishing the office of Lord
Chancellor (the government is likely to re-insert the relevant clause in the Bill on
its introduction into the House of Commons and in the event of a clash between
the House of Commons and the Lords, the Commons has the final say?*) and by
removing the highest appeal court from its status as a committee of the House of
Lords into an institutionally separate body. The proposed changes to judicial ap-
pointments could be profound in their impact on this, although the inherent con-
servatism of the legal profession and its ability to influence events should not be
overlooked.

The changes proposed to the judicial selection process are to be welcomed. The
reduction of the role of the Lord Chancellor/Secretary of State for Constitutional
Affairs in the selection process is to be applauded. That role in the past has often
been a barrier to true judicial independence, but a strong Lord Chancellor could
act as a champion for judicial independence. That role will now have 1o fall to the
Lord Chief Justice and senior judges and the new more open processes for making
Jjudicial appointments. However, Parliament should not miss the opportunity to de-
fine the criteria for selection more clearly. The success of the new Judicial Ap-
pointments Commission will depend on the quality, experience and perceived
strengths of that body’s composition. To achieve more democratic legitimacy, it
could be argued that an involvement of Parliament in the selection process should
be considered more carefully. The German experience has shown that it is difficult

295 See above with further references.
2% Though procedurally this may be very time consuming and cumbersome under the Par-
liament Acts 1911 and 1949.
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to achieve a balance of involvement that pleases everyone. Parliamentary group-
ings may well have their own agenda which could diminish independence and
perhaps direct parliamentary involvement in the UK is not the answer. However,
the increasingly powerful role of the British judiciary in controlling executive de-
cisions requires a change in focus when it comes to judicial appointments and
greater safeguards in those appointments to ensure independence. The success of
the Constitutional Reform Act in establishing workable and beneficial changes in
judicial appointments hinges on this fundamental point. Existing arrangements
cannot be entrusted with this task. The Constitutional Reform Act 2005 does at
least have the framework of statute and new independent safeguards. In that re-
spect it is to be welcomed. It is regrettable that the Prime Minister’s intemperate
rush for change may jeopardise essential and long over-due reforms to bring the
judiciary and their top court into the twenty-first century.

VII. Conclusion

The most striking difference between the English and German judicial review sys-
tem is the development of a separate system of German Administrative Courts in
the middle of the nineteenth century. The separation of public and private law
matters was encouraged by the influence of the French revolution. The southern
German states in particular adopted the French model of a separation of private
and public law matters. Unlike his English colleague, the influential A.V. Dicey,
the leading German administrative lawyer, Otto Mayer, clearly expressed his ad-
miration for the French separation of private and public law. The following two
quotes illustrate these different approaches well:

“If there is something that should be recommended, then it is the spirit of it all, the great
form of respect paid to the nature of the activity of the state, which is concerned with the
development of the [public] law. Here [in Germany] the state has mainly been treated like a
private citizen ...”?%7

“Droit administratif, as it exists in France, is not the sum of the powers possessed or of the
functions discharged by the administration; it is rather the sum of the principles which gov-
ern the relation between French citizens, as individuals, and the administration as the repre-
sentatives of the state. Here, we touch upon the fundamental difference between the English
and the French ideas. In England, the powers of the Crown and its servants may from time
to time be increased as they may also be diminished, but these powers, whatever they are,

27 Mayer, O., Theorie des franzdsischen Verwaltungsrechts, 1886, p. VIII, translation (by
the author) of the original : “Wenn aber etwas zur Nachahmung empfohlen werden
konnte, so ware es viel mehr noch der Geist des Ganzen, jener grossartiger Zug von
Achtung vor der hoheitlichen Natur der Thatigkeit des Staates, der in der kriftigen
Ausbildung jenes Rechtes sich bezeugt. Bei uns tiberwiegt von jeher die Neigung, den
Staat im Verhéltnis zu seinen Biirgemn einfach wie ein Rechtssubjekt des Civilrechts zu
behandeln”.
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must be exercised in accordance with the ordinary common law principles which govern
the relation of one Englishman to another” %8

The systematic development and categorisation of administrative law in Germany
raised the issue of which court or body should be responsible for the review of
public law matters. In England, on the other hand, no such systematisation took
place. Therefore there was no need to take cases of a public law nature away from
the ordinary courts or to create a separate system of administrative courts. The
English remedial approach centred on the question of which remedies should be
available for disputes of a public law nature. However, these prerogative writs as
they existed did not require the establishment of a new court.

With regard to the position of citizens in English and German administrative
law disputes, it can be observed that the applicant in an English court faces the
shortcomings of the adversarial procedure, which makes it harder to establish the
objective facts which underlay the original decision. This is partly due to a limita-
tion of forms of evidence such as cross-examination and discovery. Further it is
due to the onus of proof, which generally rests with the applicant. The court will
assume that the authority acted properly unless otherwise proven. In Germany, on
the contrary, the inquisitorial procedure assures that the facts are examined in
depth on behalf of the court applying a variety of means of evidence including ap-
pearing on site. The onus of proof not necessarily rests upon the applicant as it is
acknowledged that certain facts are not within the sphere of knowledge of the citi-
zen. In addition to some of the conceptual differences, these procedural differ-
ences make it harder for an applicant in an English judicial review procedure to be
successful with his claim.

The historical introduction into the development of the Administrative Courts
in Germany as the expression of libertarian developments after the 1848/49 revo-
Iution explain the strong role of the Administrative Courts which display both in-
dependence and expertise in the area of administrative law. This process was ac-
celerated after the Second World War when the general mistrust in the executive
found expression in the newly drafted Art. 19 IV of the Basic Law, according to
which aggrieved citizens have guaranteed legal protection against unlawful offi-
cial action. Article 19 IV, however, does not guarantee the establishment of the
administrative courts. The Bundesverfassungsgericht, established in 1959, com-
plements this system of effective judicial protection of basic rights and enables in-
dividuals to complain about the violation of individual rights. The Bundesverfas-
sungsgericht’s power to strike down any kind of legislation is also a distinctive
feature of Germany’s perception of the separation of powers.

By contrast no separate system of administrative courts has been developed in
England. Since the abolition of the prerogative Star Chamber, the idea of a sepa-
rate system of public law courts applying public law as distinct from private law
has never found favour. However, it can now be said that England has a system of
administrative law including both a substantive body of law containing grounds of
review. In addition, a large number of administrative tribunals deal with statutory
appeals from decisions of public bodies. The Queen’s Bench of the High Court is

298 Dicey, A.V., Law of the Constitution, 1952, 387.
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now named the Administrative Court and has acquired a high level of expertise in
dealing with administrative cases. The new Supreme Court for the UK is not going
to be a constitutional court with powers comparable to the German Constitutional
Court. However, English law displays flexibility and the potential for further de-
velopment. Since the 1960s the courts have begun to shift the balance of power in
their favour. By extending the doctrine of uitra vires and establishing the grounds
of review and reviving the rules of natural justice, they have begun to shape a sys-
tem of administrative law. The following chapters will assess these developments
of the grounds of review in more detail.



Chapter Three Judicial review of
discretionary powers

l. Introduction

This chapter will deal with “one of the most important areas of European adminis-
trative law in the future”: the scope of judicial review of administrative discretion-
ary powers.! It is an area which most clearly displays the role of the courts in con-
trolling the acts of public authorities. This area of judicial review goes to the heart
of both systems’ approaches to judicial review and the relationship between public
authorities and individual citizens. Both in English and German administrative law
discretionary powers are an important feature of the administration. In England,
review of discretionary powers is traditionally more limited than in Germany.
However, the Human Rights Act 1998 poses new questions. As will be shown the
Human Rights Act 1998 has made British constitutional discourse more “nuanced
and more complicated”.? In Germany, where the position of the administration has
been weakened by being subject to an over-intensive judicial scrutiny, basic foun-
dations of the concept of discretion and its review by the Administrative Courts
have been questioned.?

This part will provide an overview over forms of discretion and the main
grounds of review. Cases have been carefully selected to illustrate the English and
German approach. As far as possible cases with similar factual backgrounds have
been chosen to enable the reader to draw direct comparisons. However, this has
not always been possible. The cases represent the main areas of review in each ju-
risdiction respectively. As will be shown, the focus of the courts on particular is-
sues may vary.

! Redeker, K/., von Oertzen, H.J., Verwaltungsgerichtsordnung, 1997, Vorwort, p. V.

2 “Cases, A. v Secretary of State for the Home Department, Introduction” (2005) MLR,
654

3 Sendler, H., “Uber richterliche Kontrolldichte in Deutschland und anderswo” (1994)
NJW 1511 [1520]; Ipsen, H.P., von Dannwitz, T., “Verwaltungsrechtliches System und
Europische Integration” (1996) DVB/ 627.
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1. The concept of discretion and the constitutional basis for judicial
review of discretionary powers in England

In the administrative decision-making process the concept of discretion is an im-
portant tool to reach just decisions. It offers an important degree of flexibility. The
concept of discretion in English law does not distinguish between different forms
of discretion. However, three different sources which contain the authorisation of
discretionary powers can be identified. First, express statutory provisions can be
found within the areas of education, social welfare, planning and immigration law
which confer discretionary powers on the authorities. They are contained in
phrases such as “if the minister has reasonable grounds to believe that ...”, “if
there is evidence that ...” or “if he thinks that ...”* A second form of discretionary
power 1s that of implied discretionary power. Such powers can be found in con-
cepts such as “public interest”. These open concepts require the administration to
make choices as to their meaning. There is, however, no conceptual difference be-
tween express and implied forms of discretionary powers. A third group of discre-
tionary powers is the royal prerogative. When defining the meaning of prerogative
powers, no express written list of powers can be found within the British constitu-
tion. They are entrenched by practice and example. Prerogative powers are all
those powers which were traditionally exercised by the monarch and which have
not been regulated by statute. When referring to prerogative powers, any common
law power of government is understood as such.’ Prerogative powers are no longer
free from judicial control. However, some exercises of prerogative power are still
exempted from any form of control. Some examples were cited in the GCHQ
case.® Examples of the unreviewable powers under the royal prerogative can be
found in connection with foreign relations, the conduct of war and peace, the regu-
lation and disposition of the armed forces, the appointment and dismissal of minis-
ters and the dissolution of Parliament. Another form of discretionary powers is
classified as common law discretionary powers. These are neither statutory nor
prerogative in nature. The power to contract has been identified as such a type of
common law discretionary power. However, the existence of such powers is con-
troversial.” The majority of discretionary powers are based on statutory authorisa-
tion, be it express or implied. K.C. Davis famously stated that “where law ends,
discretion begins, and the exercise of discretion may mean either beneficence or
tyranny, either justice or injustice, either reasonableness or arbitrariness”.® The
important question is therefore how discretion can be controlled.

English courts have generally been ill-equipped to review the merits of the ex-
ercise of a discretionary administrative power. “The courts have repeatedly af-

4 Craig, P. in Bullinger, M., Starck, C., Verwaltungsermessen im modernen Staat, “Disc-

retionary power in modern administration”, Rechtsvergleichender Generalbericht
(1986) 79.

5 Pollard, P., “Judicial Review of Prerogative Power in the United Kingdom and France”
in Peter Leyland and Terry Woods, Administrative Law Facing the Future, 1997, 300.

6 Council of Civil Service Unions v Minister for the Civil Service [1985] AC 374 at 418.

7 Craig, P, Administrative Law, 1999, 539.

& Davis, K.C., Discretionary Justice ,1971, 34.
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firmed their incapacity to substitute their own discretion for that of an authority in
which the discretion has been confided”. However, the principle that discretion
must be exercised “according to law” is indeed deeply entrenched in the common
law.? As discussed earlier in Chapter Two, this was clearly expressed by A.V.
Dicey in his famous Law of the Constitution: “it means, m the first place, the abso-
lute supremacy or predominance of regular law as opposed to the influence of ar-
bitrary power and excludes the existence of arbitrariness of prerogative or even of
wide discretionary authority on the part of the government™.!® As pointed out in
Chapter Two, the justification for judicial control of the exercise of administrative
powers has been the protection of the intention of Parliament. Traditionally, Eng-
lish courts have not been equipped to deal with a comprehensive control of admin-
istrative decisions. The most important distinction between the administrative le-
gal system in England and those in France and Germany is still the absence of a
separate court system for public law matters.!! The Conseil d'Etat and tribunaux
administratifs in France and the Verwaltungsgerichte in Germany institutionalise
this division. This different position in England has been explained by the consti-
tutional history of the relationship between Parliament and the courts and the rule
of law. A particularly crucial time was the period of the Tudors and Stuarts in the
sixteenth and seventeenth centuries when the conflict between Parliament and the
English kings broke out. During this time the Star Chamber was created, a supe-
rior court which dealt with crimes of political significance.!? It imposed a strict
control over the organs of local government and the exercise of judicial and ad-
ministrative functions.!* After its abolition, these traumatising experiences re-
mained in the perception of public law as an area of law which in future had to be
inseparable from private law.

A.V. Dicey’s interpretation of droit administratif in 1885 as being “official”
law enforceable in special courts and therefore being incompatible with the rule of
law reaffirmed the reservations against a separate system of public law courts.!
The rule of law has a number of meanings. According to Dicey, the second mean-
ing is that “every man, whatever be his rank or condition, is subject to the ordinary
law of the realm and amenable to the jurisdiction of the ordinary tribunals”.!?
Dicey’s view has been heavily criticised for misinterpreting the droit adminis-
tratif. Two arguments against his theory are that the government or an agency is
often acting for the citizens at large and that therefore the application of the same
legal principles and procedures which would apply to a private person might not
be adequate. On the other hand, public law and public law remedies can be seen as
a defence of the citizen against a powerful state.’® The latter view becomes more
transparent in a system with a strong tradition of constitutionally guaranteed hu-

®  De Smith, S.A., Judicial Review of Administrative Action, 1995, 297.

19 Dicey, A.V., Introduction to the Study of the Law of the Constitution, 1927, 198.
' De Smith, S.A., Judicial Review of Administrative Action, 1995, 156.

12 Zweigert, K., Kotz, H., An Introduction to Comparative Law, 1992, 202.

13 De Smith, S.A., Judicial Review of Administrative Action, 1995, 226.

14 Tbid at 157.

15 Foulkes, D., Administrative Law ,7" edn, 1990, 8.

Cane, P., An Introduction to Administrative Law, 1996.
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man rights provisions like in Germany or the United States where British cases are
read by the judges “with a mind dominated by the spirit of the American Constitu-
tion — stripping away the limited frame of reference of judicial review in Brit-
ain”.17

However, the constitutional justification for an expansion of judicial review has
been found in a more substantive interpretation of the rule of law and an increase
in the protection of personal liberty and dignity.!® We will see that the methods of
control applied by the courts have undergone a gradual development which has
been accelerated by the influence of legal principles employed by the European
Court of Human Rights and the European Court of Justice. Principles such as pro-
portionality and the protection of substantive legitimate expectation have found
their way into English legal reasoning and have enriched the traditional judicial
review mechanisms. The Human Rights Act 1998 will change the legal landscape
of judicial review fundamentally. Section 6 of the Human Rights Act 1998 pro-
vides that “it is unlawful for a public authority to act in a way which is incompati-
ble with one or more of the Convention rights (unless primary legislation leaves
the public body with no choice other than to breach the Convention)”. Under Sect.
7, a victim or potential victim who claims that a public authority has acted (or
proposes to act) in a way contrary to Art. 6(1) of the ECHR may bring proceed-
ings against that authority or rely on the Convention rights in any legal proceed-
ings. The Convention rights thereby form a new ground of review. Section 6(1)
“creates a new statutory head of illegality for breach of a Convention right. It is a
free-standing statutory ground of challenge”.!®

The standard of review to be applied by domestic courts will in the near future
be one of the most exciting issues. In Sect. 2, the Human Rights Act explicitly
empowers the courts to take the European Convention and a judgment of the
European Court of Human Rights, an opinion of the European Commission on
Human Rights or a decision of the Committee of Ministers into account. With re-
gard to judicial review of administrative action, this could mean an increased ap-
plication of the principle of proportionality:

“Though the Act itself does not explicitly enjoin the courts to apply a test of proportional-
ity, it is arguable that it implicitly does so, and there are eminent voices, including the Lord
Chancellor, who argue for judicial recognition and application of the test of proportionality,
at least for cases that fall within the scope of the Act”/2°

By requiring the courts to interpret the Convention, they will have to decide
whether a restriction of a Convention right is “necessary in a democratic society”.
This will clearly invoke the test of proportionality. Therefore objections of the
House of Lords to the introduction of the principle of proportionality as a ground

17" Schwartz, B. in Schwartz, B. and Wade, H-W.R., The Legal Control of Government,
1972.

18 See Chapter Two:.

9 Craig, P., Administrative Law, 1999, 556-557.

20 Wong, G., “Towards the Nutcracker Principle, Reconsidering the Objections to Propor-
tionality” (2000) Public Law 92 [95].
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of review in R v Secretary of State for the Home Department, ex p Brind?' will not
be valid any longer. In the comparative cases section below, most recent case law
on the development of the principle of proportionality will be discussed.

2. The concept of discretion and the constitutional basis for judicial
review of discretionary powers in Germany

In Germany, discretionary powers require an express statutory authorisation by
Parliament. Discretion is an area of free exercise of power granted by the legisla-
ture. The Bundesverfassungsgericht has clearly recognised the granting of discre-
tionary powers as constitutional.?? Accordingly, the exercise of discretionary pow-
ers is compatible with the principle of the rule of law if they are granted by the
legislature. In 1959 the Constitutional Court held that the granting of discretionary
powers does not contravene the principle of the rule of law. The court arrived at
this ruling making three important statements. First, the court emphasised the con-
stitutional limitations to the exercise of discretion, the compliance of which is
open to judicial review. Secondly, it stated discretionary powers guarantee the
protection of personal freedom by enabling the authorities to make just decisions
within their discretion. Thirdly, the court held that:

“The rule of law requires that the administration can interfere with the rights of an individ-
ual only with the authority of law and that the authorisation is clearly limited in its contents,
subject matter, purpose and extent so that the interference is measurable and to a certain ex-
tent is foreseeable and calculable by the citizen™.?

However, the basic rights can set clear limits to the authorisation of such discre-
tionary powers. The right to artistic freedom guaranteed in Art. 5(3)* of the Basic
Law, for instance, requires that the composition of the agency for the protection of
minors is based on a statute and that it does not exercise any powers which cannot
be reviewed by the courts.”® The authorities have to exercise their discretion
within the limits set by the provisions in the Administrative Court Procedure Act
(Sect. 114 YwGO)* and the Administrative Procedure Act (Sect. 40 VwlV/fG).”

21 119911 1 AC 696.

2 BVerfGE 8, 274; BVerfGE 9, 137.

23 BVerfGE 80, 274, 326; translation by Singh, M.P., German Administrative Law, 1985,

84.

Art and scholarship, research and teaching shall be free.

% Jarass, H.D., Pieroth B., Grundgesetz ,1995, Art. 5 Rn 74.

26 Article 114 Administrative Court Procedure Act (as amended in 1996): “if an adminis-
trative authority is authorised to act at its discretion, the court has to review whether the
administrative act or the refusal or omission to enact an administrative act was illegal
on the grounds that the authority acted beyond its authorisation or that the authority has
exercised its discretion in a way which was not intended by the authorisation. The ad-
ministrative authority may complement its reasons for the discretionary administrative
act as late as during the judicial review proceedings”.

24
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The legal basis for the review of discretionary powers can be found in Art. 114 of
the Law on Administrative Courts. According to this article, the courts examine
whether the administrative act or its refusal or omission is illegal because the
statutory limits of the discretion have been exceeded or because the discretion has
not been exercised for the purpose of the authorisation. Article 114 was amended
in 1996 and it is now permissible for the authority to complete its discretionary
decision during the judicial review proceedings. This is the only norm which con-
tains criteria for the review of discretionary powers.

However, this provision has been described as insufficient and therefore re-
quires to be complemented by general principles of the doctrine of discretion.?® In
numerous decisions by the Federal Administrative Court and the Constitutional
Courts and in legal writings the attempt has been made to clarify the exact scope
of review. However, the controversy has not reached clarification yet. The ques-
tion whether the exercise of discretion was carried out in an illegal manner is fur-
ther defined in statute, this time in Art. 40 of the Law on Administrative Procedure
1976 which lays down that if an administrative authority is authorised to act at its
discretion, it has to exercise its discretion in consonance with the purpose of the
authorisation and the legal limits of the discretion to be observed. The issues in-
volved were mainly dealt with by the Administrative Courts and legal writing. In
recent decisions the Constitutional Court has given some constitutional guidelines
with regard to the scope of jurisdiction in the area of review of discretionary deci-
sions of the administration. The court has derived its guiding principles from the
basic rights and Art. 19 IV of the Basic Law. Article 19 IV, which guarantees full
legal protection to everyone, serves as a legal basis for the duty of the courts to re-
view fully the legality and the facts of an administrative decision.?® This constitu-
tional basis has led to a very intensive control of decisions of the administration
which has been described as a second “administrative procedure with better
means” .3 There are, however, restrictions upon the courts when reviewing purely
discretionary decisions of an administrative body.

German administrative law contains a highly abstract theory of the concept of
discretion. The concept of discretion is not a uniform one. Rather, it contains three
different forms of discretion which require some explanation. These forms of dis-
cretion can be localised in different parts of authorising statutes. First, there is eirn-
Jfaches Ermessen (ordinary discretion). This can be identified in so-called “condi-
tional norms” which contain a Tatbestand (constituent elements of a provision)
and a Rechisfolge (legal effect).

27 Section 40 Administrative Procedure Act: “if an administrative authority is authorised
to act at its discretion, it has to exercise its discretion in consonance with the purpose of
the authorisation and has to observe the legal limits of the discretion”.

28 Redeker, K., von Oertzen, H.-J., Verwaltungsgerichtsordnung, 1997, Art. 114 Rn 1
with further references.

2 Jarass, H.D., Pieroth, B., Grundgesetz, 1995, Art. 19 Rn 35; BVerfGE 61, 81 (111).

3 Lerche, C., “Die Kontrolldichte hinsichtlich der Tatsachenfeststellung” in Frowein,
J.A., Die Kontrolldichte bei der gerichtlichen Uberpriifung von Handlungen der Ver-
waltung, 1993, 249.
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Secondly, elements of discretion can be found in the Beurteilungsspielraum
(margin of appreciation) granted to authorities in the determination of undefined
legal concepts on the constituent elements of a provision. The concept of unde-
fined legal concepts and margin of appreciation is a peculiarity not known in any
other member state or in European Community law.3! The undefined legal con-
cepts are those such as “public welfare”, “public need”, “public safety”, etc. which
are quite commonly used in statutes conferring powers on the administrative au-
thorities. Such legal concepts can only be interpreted in a correct way. As a conse-
quence its application is fully reviewable by the courts. The German concept of
discretion has to be seen in the context of the German method of statutory struc-
ture. Statutes are seen to consist of two parts: a distinction is drawn between those
elements which constitute the facts (7atbestand) and those parts which deal with
the legal consequence. Both parts of a statute under this concept can contain ele-
ments of discretion. On the constituent part of the norm, undefined legal concepts
(unbestimmte Rechitsbegriffe) which govern the application of the law can be
found such as the public weal, public interest, public order, road safety, danger or
the reliability or ability of people. The other part of the norm might include real
discretion (Ermessen) which is the freedom to decide which of a number of possi-
ble legal consequences will be adopted by the decision maker.3? Not only the
common lawyer will have difficulties understanding this division. There is no
equivalence to undefined legal concepts in common law or European law and
amongst German legal scholars and the courts this concept has been the focus of
controversy which exists to this day. The distinction between the two concepts is
based on legal reasoning in German law which dates back to the post-war period.
The ordinary structure of a norm is regarded as conditional. If certain require-
ments are given, a particular legal consequence follows. If only one particular
consequence is laid down in the statute, then the decision maker has no choice. In
case the decision maker is given a choice between one or more legal conse-
quences, he has discretion. However, with regard to the fulfilment of the elements
of fact, the decision maker is never given a choice. Under this legal reasoning
there 1s only one right decision possible even when confronted with an undefined
legal concept which is not always clear in its meaning. However, this distinction
between Tatbestand and legal consequence has been relaxed by the granting of a
margin of appreciation (Beurteilungsspielraum) in deciding on undefined legal
concepts.’®> Only in clearly defined circumstances has the Federal Administrative
Court granted some subjective area of evaluation to the authorities which is not
fully reviewable.>® However, a decision by the Bundesverfassungsgericht in 1990

31 Strictly speaking, undefined legal concepts are not seen to be part of the doctrine of
discretion in Germany; however, in this chapter for ease of reference undefined legal
concepts are covered under the heading of discretion.

32 Schwarze, J., European Administrative Law, 2006, 270 ff. .

33 Arai-Takahashi, Y., “Discretion in German Administrative Law: Doctrinal Discourse

Revisited” (2000) European Public Law 69 [75].

Decisions in examinations, assessment of personnel in the Civil Service, decisions of

valuation by experts, for instance, the Federal Scrutiny Agency under the law on the

distribution of books dangerous to minors and policy decisions of the administration.

34
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has revived a long-standing debate about these concepts within the elaborate doc-
trine of discretion and sparked off a discussion about a closer orientation on Euro-
pean models.® The decision concerned the publication of a pomographic novel
entitled Josefine Mutzenbacher telling the life story of a prostitute in Vienna
around the turn of the century. According to the law on the distribution of books
dangerous to minors, the Federal Scrutiny Agency included the book on a list
which sets out certain limitations regarding the dissemination of such books. An
exception is provided for books considered to be art. The applicant considered the
book to be a piece of art protected under Art. 5 of the Basic Law and required the
authorities to delete its name from the list. The Constitutional Court’s view on the
sensitive area of undefined legal concepts, here the question whether the book
falls within the category of “dangerous to minors”, and the question whether the
Scrutiny Agency had any subjective area of evaluation is of great importance for
administrative law. As a result the court held that there was no area of subjective
evaluation and widened the scope of judicial review in this case in order to protect
the constitutional right in Art. 5 of the Basic Law.

Finally, discretionary powers can be found in statutes on planning, so-called
Planungsermessen (discretion in the planning process). These provisions are de-
scribed as Finalnorm; they do not contain Tatbestand und Rechtsfolge in the sense
described above. Planning decisions are based on provisions containing pro-
grammes with predispositioned aims and objectives. They require the balancing of
interests rather than the determination of legal concepts.’” Therefore the standards
of review applied for ordinary discretionary powers are not equally applied for
planning decisions. Planning authorities enjoy comparably greater freedom. The
courts, however, review in particular the balancing process of competing interests.
In contrast to the generally high intensity of review of discretionary decisions, the
courts have illustrated an increasing willingness to reduce the intensity of control
of planning decisions. The reasons for a reduction of the standard of review are
due to the nature of planning decisions, which often entail highly technical is-
sues.’® An important decision in this context is the decision of the Federal Admin-
istrative Court in Wyhl*® The applicants lived in the close neighbourhood (be-
tween three and seven km) of a planned nuclear power station in Wyhl. In 1975
the defendants were granted building permission for the power station including
ancillary buildings. The applicants challenged the building permission on the

3 BVerfGE 83, 130 — Josefine Mutzenbacher. The Constitutional Court held that the pro-
hibition of a publication needs to be balanced with the freedom of art and that the ad-
ministration has no subjective element of evaluation (Beurteilungsspielraum) and that
therefore the decision is fully reviewable.

Schwarze, J., Das Verwaltungsrecht unter europdischem Einfluf3, 1996, 794; Sieck-
mann, JR., “Beurteilungsspielriume und richterliche Kontrollkompetenzen” (1997)
DVBI 101; Sendler, H., “Uber richterliche Kontrolldichte in Deutschland und anders-
wo” (1994) NJW 1511 {1520].

Maurer, M., Allgemeines Verwaltungsrecht, 1999, 149.

Schwarze, J., “Européische Rahmenbedingungen firr die Verwaltungsgerichtsbarkeit”
(2000) NVwZ 241 [249].

¥ BVerwGE 72, 300, 312.

36

37
38
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grounds that the erection of the power station would put their lives and health at
risk and that the power station would harm the growth of tobacco, wine and fruit
which was planted in the region. The Lower Administrative Court quashed the
building permit. However, the applicants were subsequently unsuccessful in the
Higher Administrative Court and the Federal Adminstrative Court. The Federal
Administrative Court held that judicial review has to be restricted to a legality re-
view and that judges may not substitute the decision of the authority with their
own value judgment. It held that it is not the task of judges retrospectively to sub-
stitute the opinion of the executive whose task it is to decide matters of a highly
scientific nature. It is for the authorities to decide on the risks of such a project.
The court is entitled to quash the decision if it is shown clear deficits concerning
the gathering of facts or the investigation of the technical issues concerned. Ac-
cording to Sect. 7 para 2 of the Afomgesetz, the executive is responsible for the in-
vestigation of the risks involved and the decision concerning the running of the
power station. Accordingly, the courts have to respect this division of power in-
tended by the legislator. Similarly, the courts have applied a reduced intensity of
control and accepted a margin of appreciation in decisions concerning the plan-
ning of railways*® and motorways.*!

A brief look at the historical development of judicial control of discretionary
powers reveals that it reflects the changes in Germany’s constitutional history.
During the second half of the nineteenth century when Administrative Courts were
established, judges and academics respected that the administration had to be per-
mitted an area free of judicial control in reaching their decisions. Germany’s sys-
tem of constitutional monarchy allowed for discretionary powers to remain an area
of unlimited exercise of sovereign powers by the monarch: “in a constitutional
monarchy the pouvoir administratif is the area of sovereign power where Parlia-
ment and the courts have no role to play”.#? Intrusions into the rights and freedoms
of citizens could only be justified if based on law, but such laws only had to be of
a very general nature and did not have to contain the right to appeal. Often the
courts were expressly barred from judicial control of discretionary powers. In case
a law provided a framework laying out the purpose of discretion, the courts were
merely empowered to review whether discretion was exercised within the bounda-
ries of the set purpose. A limited control of the merits of a discretionary decision
only developed slowly. The central issue was the identification of discretionary
powers. As opposed to theories developed in Austria, in Germany this question
was closely linked to whether or not the legislator had made the exercise of a
statutory discretion subject to appeal.”> The absence of a statutory right to appeal
was interpreted as the intention of Parliament to leave areas of discretionary pow-

40 BVerwG NVwZ 1998, 513.
4 BVerwG, NVwZ 1997, 914; BVerwG NVwZ 1998, 961.
4 Laband, P., Das Staatsrecht des Deutschen Reiches, Bd. II ,5th edn, 1911, 175 cited in
Bullinger, M., Das Verwaltungsermessen im modernen Staat, 132.
4 In Germany, the difference between appeal and judicial review is unknown, which
"means if there were no provisions of appeal, no other form of judicial control would be
available.
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ers free from judicial scrutiny. Accordingly, all concepts contained in statutes
without provision of appeal such as “public interest” were regarded as concepts of
discretion. On the other hand, similar concepts such as “public order” were re-
garded as questions of law if the statute in question provided for judicial review.

A decisive shift in the interpretation of discretion occurred in 1945, This was a
direct response to the experiences during the Nazi dictatorship during which gov-
ernment and administration possessed all powers and Administrative Courts were
deprived of their functions. Discretionary powers were no longer regarded as an
area of free exercise of administrative power but as a tool to grant a limited area of
flexibility in the enforcement of the law. This development was the necessary con-
sequence of history and the effect that the establishment of the Rechtsstaat had on
German administrative law. The Rechtstaat principle includes elements such as “a
state, which founded on and subject to the rule of law, a state respecting and con-
forming to the rule of law, a state governed by the rule of law”.** Therefore “judi-
cial review is ... a key element of the Rechtsstaat under the Basic Law”.*5 In Art.
19 IV, the Basic Law*® now requires effective judicial protection against decisions
by public authorities. Article 19(4) of the Basic Law provides the constitutional
justification for the strong position of the courts in reviewing the decision-making
process of public authorities. This constitutional guarantee of judicial review plays
a pivotal role with regard to the standard of review and to any reforms of the con-
cept of discretion. Article 19 IV is part of the principle of the Rechtsstaat. It has
developed into a constitutional justification for the doctrine that there is only one
right answer,*” an idea that goes back to German idealism.”® Accordingly, the pro-
tection of substantive rights is more important than the protection of procedural
safeguards. This approach has most recently found clear legislative expression in
the new laws on Administrative Court procedure which will be discussed in detail
in Chapter Four. As will be shown in case examples below, three important consti-
tutional principles — the principle of equality (Art. 3 Basic Law), the principle of
the protection of substantive legitimate expectation and the principle of propor-
tionality — set limits to the exercise of discretionary powers.

German commentators have suggested giving up the division within the doc-
trine of discretion and adapting a uniform concept of discretion which other mem-
ber states in the European Union have.* The other demand is concerned with a re-
duction of the intensity of judicial control which ironically has led to immense de-
lays in litigation and as a result violates Art. 19(4) of the Basic Law and Art. 6 of
the European Convention on Human Rights.

44 Foster, N., German Legal System and Laws, 1993, 149,

4 Kommers, D. P., The Constitutional Jurisprudence of the Federal Republic of Germany
2™ edn, 1997.

4 Article 19(4) Basic Law: “where rights are violated by public authorities the person af-
fected shall have recourse to law. In so far as no other jurisdiction has been established
such recourse shall be to the ordinary courts”.

47 Brinktrine, R., Verwaltungsermessen in Deutschland und England, 1998, 459.

% Hufen, F., Verwaltungsprozessrecht ,1998, 18 with further references.

4 Sendler, H.,”Uber richterliche Kontrolldichte in Deutschland und anderswo” (1994)
NJW 1511 [1520].
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3. Evaluation

In comparing the concept of discretionary powers one can observe that both legal
systems grant discretionary powers to their administrative authorities and accept
that they are an important feature of modern administration. Both in England and
Germany, the exercise of discretionary powers has to comply with the principles
of the rule of law or the concept of the Rechtsstaat. Discretionary powers have to
be granted on the basis of statutory authorisation. Nevertheless, in England, pre-
rogative discretionary powers, which are not based on statute, may provide the ba-
sis for the exercise of discretionary powers. The German concept of discretion is
based on a highly abstract theory of the structure of statutory provisions. It identi-
fies three different forms of discretion: Einfaches Evmessen (ordinary discretion),
Beurteilungsspielraum (margin of appreciation) in the determination of undefined
legal concepts and Planungsermessen (discretion in the planning process). Each of
these three concepts of discretion requires a different intensity of review. The in-
tensity of the review of discretionary powers in the planning process is the least
intensive form of review. An increasing number of cases illustrates that the courts
have reduced the intensity of control of planning decisions. English law does not
distinguish between these forms of discretion, even though the notion of the unde-
fined legal concept is similar to a question of fact and degree.

Both legal systems provide for mechanisms of reviewing the decisions of pub-
lic authorities. The main justification of judicial control of administrative action in
England has long been the protection of the will of Parliament. In Germany, on the
other hand, the historical development after 1945, in particular, has placed the
courts in a position which requires them to uphold individual rights against actions
by public authorities.

The next part will deal with the grounds of review of discretionary powers. It il-
lustrates the way in which courts apply standards of review which define the bor-
der between the role of the courts and the decision-making bodies and thereby de-
fine the concept of discretion.

ll. Comparative cases

1. Failure to exercise discretion under English law

The law dealing with the control of discretionary powers shows a gradual devel-
opment. The wealth of case law in the field of judicial review of discretionary
powers has prompted numerous legal writers to collect cases under specific head-
ings. Generally speaking, two areas of review of the exercise of discretionary
powers can be identified. The courts are concerned with the question whether an
authority has “failed properly to retain that degree of free and unfettered power of
judgment” or whether it “has exercised its power in a way which the reviewing



84 Chapter Three Judicial review of discretionary powers

court may categorise as an abuse of power”.* Craig has chosen similar categories
such as the “failure to exercise discretion” and the “abuse of discretionary
power” 3! Under the first heading, five groups of cases can be identified, such as
the review of self-created rules which structure discretion, unauthorised delegation
of power, acting under dictation, fettering discretion by contractual or similar un-
dertakings, fettering discretion by estoppel and error of law. Under the heading of
abuse of power, the courts judge on the question whether discretionary powers
have been used for an improper purpose, whether irrelevant considerations have
been taken into account and whether the exercise of power was unreasonable and
irrational. The famous Wednesbury unreasonableness test is of major importance
in deciding whether authorities have abused their powers. The application of the
unreasonableness test raises questions of major constitutional importance. It has
led to a major discussion of how far the courts should engage in the substantive
review of administrative decisions. In this context, the application of the principle
of proportionality as a possible fourth ground of review as suggested in the GCHQ
case has enriched the discussion.

a) Review of self-created rules

Administrative discretionary powers give the authorities the choice between alter-
native forms of decision in each case. It is a common practice to structure discre-
tion by formulating rules or guidelines “to bridge the gap between the general
power and the particular case”.’? “The central issue in the legal control of policies
is now clear: it is the resolution of the apparent conflict between the interest of the
decisions maker in developing policies which determine particular decisions and
the interest of the individual in obtaining discretionary decisions which take
proper account of the special features of his claim”.® However, often self-created
rules have restricting effect on the original discretionary power. There are a num-
ber of relevant cases which illustrate well how the courts have developed princi-
ples of review of such policy decisions.

The earliest case is that of R v Port of London Authority, ex p Kynoch Ltd>*
Here, the Port of London Authority was given discretionary power to grant li-
cences for the construction of private wharfs. The applicant was refused the grant
of a licence on the grounds that an existing policy contained the rule that in case
the Authority was planning to build the same type of wharf itself an application
for the construction of a private wharf would be unsuccessful. Even though the
Court of Appeal upheld the refusal of the grant, Bankes LI established an impor-
tant principle. Accordingly, “an administrative body may have a substantive gen-

30 Bailey, S.H, Jones B.L & Mowbray A.R , Cases and Materials on Administrative Law,
1997, 235.

31 Craig, P., Administrative Law, 1994, 384.

2 Galligan, D.G., “The Nature and Function of Policies within Discretionary Power”
(1976) Public Law 332 [333].

33 Ibid 335.

5 [1919] 1 KB 176.
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eral policy, but, secondly, it may apply its policy only after considering the merits
of each situation”.

In Lavender v MHLG the applicant was refused permission to extract sand,
gravel and ballast from part of Rivernook Farm in Walton-on-Thames. The offi-
cial in charge refused permission and the applicant appealed to the Ministry of
Housing. The latter refused permission too on the ground that the Ministry of Ag-
riculture had not given his permission. The decision was based on the policy of the
Ministry of Agriculture that generally “land in the reservations should not be re-
leased for mineral working unless the Minister of Agriculture, Fisheries and Food
is not opposed to working”. The decision was held to be invalid because the Min-
ister of Housing did not exercise his discretion but delegated it to another ministry.
So in one way this is a case of “improper delegation of discretion but it may also
be regarded as the equally improper rigid application of a policy”.¥’

Once again Bankes LJ’s principle was applied in the case of British Oxygen v
Board of Trade.”® Here, the applicants applied for an investment grant under the
Industrial Development Act 1966. The Board of Trade had discretion to award
these grants and had established a policy according to which grants could not be
awarded for expenditure on items which each cost less than £25. However, the
company had spent more than £4 million on gas cylinders, each at a price of £20.
According to the above-stated rule and the Board of Trade having taken the merits
of the case into account, the company was refused the grant. The House of Lords
applied the Bankes LIJ principle and upheld the Board’s decision. Even though
Lord Reid confirmed that “the general rule is that anyone who has to exercise a
statutory discretion must not “shut his ears to an application””, he said: “if the
minister thinks that policy or good administration requires the operation of some
limiting rule, I find nothing to stop him”. In this case, the court applied the Bankes
rules and considered the individual circumstances of the case. Lord Reid held that
there is no great difference between a policy and a rule whereas Viscount Dilhorne
thought it was difficult to distinguish the two, but he admitted that the applicant in
the case had to be allowed to bring arguments against the policy forward. How-
ever, as a consequence it was held that the policy did not restrict the Board’s dis-
cretionary power.

In the case of R v Secretary of State for Transport, ex p Sheriff”® the company
Sheriff & Sons Ltd had been granted the sum of £250,000 according to Sect. 8 of
the Railway Act for the provision of rail freight facilities. However, the so-called
Memorandum of Explanation which was issued by the Department of Transport
stipulated that any “commitment to a project for the provision of rail freight facili-
ties in advance of a decision to make a grant would render the project ineligible
for a grant”. This guidance, which was also referred to as “rules, conditions and
procedures”, left no room for an exception or a waiver. The Department’s reason-

3 Galligan, D.G., supra n. 52, 346.
%6 [1970] 1 WLR 1231.

37 Galligan, D.G., supra n. 52, 338.
8 [1971] AC 610.

% The Times, 18 December 1986.
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ing was that if “works had begun, it could not be satisfied that a grant was
needed”. The court ruled that the decision was unlawful because the Memorandum
was a rule which fettered the Secretary’s discretion to award grants under the
Railways Act.

b) Unauthorised delegation of power

The principle against delegation, which is also referred to as the maxim delegatus
non potest delegare, is designed to protect the exercise of discretionary power so
that it can only be exercised by the person who is expressly given that power.
However, in order to ensure the functioning of the administration, there are legis-
lative and judicial limitations to that principle.

In Carltona® the appellants owned a food factory which was requisitioned in
1942 by the Commissioners of Work. The appellants claimed that the notice to
requisition was invalid because the persons constituting the authority had not been
involved in the process. The Commissioners of Work had never met and the Min-
ister of Works and Planning had carried out its functions. The assistant secretary
had signed the notice. Lord Greene held that:

“In the administration of government in this country the functions which are given to minis-
ters and constitutionally properly given to ministers because they are constitutionally re-
sponsible are functions so multifarious that no minister could ever personally attend to
them ... Constitutionally, the decision of such an official is of course, the decision of the
minister. The minister is responsible”.

The Carlitona principle was confirmed in R v Secretary of State for the Home De-
partment, ex p Oladehinde.® Here, the minister had delegated his power to deport
to senior immigration officers. Lord Griffiths held that this was permissible pro-
vided that the delegations to officials “do not conflict with or embarrass them in
the discharge of their specific statutory duties under the Act and that the decisions
are suitable to their grading and experience”.

c) Acting under dictation

When exercising a given discretionary power an authority is not allowed to act
under the dictation of another body. This clear rule that one must not simply act
under the dictation of others was well illustrated in the case of Lavender and Son
Ltd v Minister of Housing and Local Government.5* The applicants had applied for
planning permission to extract sand and other substances from a site of high agri-
cultural quality. The permission was refused. The applicants argued that the Min-
ister for Housing and Local Government had fettered his discretion by dismissing
the application on the grounds that it was his policy not to release land for mineral
working unless there was no objection from the Minister of Agriculture. The court

8 Carltona v Commissioner of Works [1943] 2 All ER 560, CA.
81 [1991]1 AC 254.
62 [1970] 1 WLR 1231.
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held that the decision of the Minister of Housing and Local Government had to be
quashed because he had allowed for the final decision to be made by the Minister
of Agriculture.

d) Fettering discretion by contractual undertaking

Another series of cases deals with the restrictions of discretionary powers through
contractual or similar commitments on decision makers. The difficulty in these
cases arises out of the necessity of modern administration to enter into contractual
relationships with private parties. At the same time, the authorities have to pre-
serve their public law functions and exercise their discretionary administrative
powers. Clashes between these two issues have been the content of various judg-
ments.®* DeSmith suggests three general solutions. Generally, “a public authority
cannot effectively disable itself by contractual or other undertaking from making
or enforcing a byelaw, refusing or revoking a grant of planning permission, or ex-
ercising any other statutory power of primary importance such as a power of com-
pulsory purchase, nor can it effectively bind itself to exercise such a power in any
particular way”. Thirdly, contracts entered into by the Crown cannot exclude the
exercise of discretionary powers for the public weal.%

The case of Steeples v Derbyshire County Council® is a good example for this
group of cases. The county council owned an area of parkland which they pro-
posed to develop as a leisure centre with recreational facilities. An agreement was
entered into between the council and a company whereby the company were ap-
pointed as consultants and managers of the development. The agreement provided
that the council would take all reasonable steps to obtain such outline planning
permission and other outline consents as were necessary to enable the proposed
development to proceed. The agreement also provided that if the council failed, in-
ter alia, to use their best endeavours to obtain such permission or consents, they
would pay the company £116,875 liquidated damages. Notices were given by an
officer of the council that they proposed to seek planning permission.

On a claim by the plaintiff, who was the owner of land adjoiing the proposed
development and a local ratepayer, against the council, inter alia, for declarations
that the grant of planning permission was void on the grounds, infer alia, that the
decision to grant planning permission was in breach of the rules of natural justice
because the terms of the council’s agreement with the company might lead a rea-
sonable person to suspect that they were likely to be biased in favour of granting
the applications for permission, the court held that, although the decision of the
planning committee had been fairly and properly made, natural justice required

8 In Birkdale for instance it was held that “if a person or public body is entrusted by the
legislature with certain powers and duties expressly or impliedly for public purposes,
those persons or bodies cannot divest themselves of these powers and duties. They can-
not enter into any contract or take any action incompatible with the due exercise of
their powers or duties”. However, this should not be understood as a strict rule.

% De Smith, S.A., Judicial Review of Administrative Action, 1995, 516, 517.

% [1985] 1 WLR 256.
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that the decision to grant planning permission should be seen to have been fairly
made. In deciding whether the decision was seen to have been fairly made, the
court had to ask whether a reasonable man, who was not present when the deci-
sion was made and was unaware that it had in fact been fairly made, but who was
aware of all the terms of the council’s agreement with the company, would think
that there was a real likelihood that the agreement had had a material and signifi-
cant effect on the planning committee’s decision was not seen to have been fairly
made and was either void or voidable as being in breach of natural justice.

The question was whether there was a failure to comply with any of the re-
quirements of natural justice. The plaintiff contended that the decision of 10 De-
cember 1970 failed to comply with the requirement of natural justice in one re-
spect only, namely that, primarily because of the terms of the contract made with
K.L.F., it was not seen to have been fairly made in that the public had reason to
suspect that the decision was a mere formality, to suspect at the very least that
when the decision was made there was a strong bias in favour of the decision
which was in fact made and to suspect accordingly that it was not a proper deci-
sion at all. The plaintiff did not contend that the decision was in fact not fairly
made. He did not seriously challenge the evidence of Mr Crowther, the chairman
of the planning committee, which was to the effect that the meeting at which the
decision was made was open to the public and that about 50 members of the pub-
lic attended it, that his committee had considered the objections received, that in
the morning before debating the matter they visited the site and spoke to people
there, that Mr Crowther thought that the contract with K.L.F. was subject to the
obtaining of planning permission, that the committee looked at the matter only
from the planning point of view and that the committee could have turned down
the county council’s application. The court accepted the evidence of Mr Crowther
and was satisfied that the decision was in fact fairly and properly made.

The court held that to satisfy the requirements of natural justice, it must not
only have been properly made, it must also be seen to have been fairly made, but
that, on the contrary, it was seen or was seen by the public at large to have been
pre-judged because having agreed with K.L.F. to use their best endeavours and
generally by reason of the terms of the contract they had given the appearance of
having imposed upon themselves and upon the planning committee a fetter or re-
straint on their freedom to discharge that duty in the way prescribed by the Regu-
lations and the 1971 Act.

Finally, the court asked what amounts to a fetter upon the discretion in ques-
tion. The court reached the conclusion “that anything constitutes a fetter for this
purpose at the very least if a reasonable man would regard it as being likely to
have a material and significant effect one way or another on the outcome of the
decision in question”. The court held that:

“In conclusion, it is probable that a reasonable man, not having been present at the meeting
when the decision was made, and not knowing of my conclusion as to the actual fairness of
it, knowing of the existence and of all the terms of the contract ... would think that there
was a real likelihood that those provisions in the contract which require the county council,
and for that matter the joint venture committee, to use their best endeavours to obtain plan-
ning permission, and the contract as a whole in the light of its provisions to which I have
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referred, had had a material and significant effect on the planning committee’s decision to
grant the permission, and accordingly, on that ground, I hold that that decision was either
voidable or void”.

Other High Court decisions, however, did not follow Steeples.5® In R v St Ed-
mundsbury BC, ex p Investors in Industry Commercial Properties Ltd it was held
that “the reasonable man test has no application in the case of an administrative
decision”, as opposed to a decision “of a judicial nature”.%”

2. Failure to exercise discretion in German administrative law

Three forms of illegality can be found in German administrative law: failure to
exercise discretion, abuse of discretion and excess of discretion (dealt with be-
low). There is some debate in Germany whether excess of discretion should be
considered as part as the category of abuse of discretion which illustrates the de-
sire to conceptualise the grounds of review. The courts differentiate between two
main types of error, the first being errors occurring within the decision-making
process and the second errors with regard to the result of the decision as such in its
substance.

a) Review of self-created rules

This is a classic case in which the decision maker errs in believing that he has to
apply a self-created rule. The decision maker believes that he is bound by a stan-
dard practice and that according to the principle of equality (as discussed below)
he has to conform to the standard practice. An illegal standard practice, for in-
stance, does not require the decision maker to be bound by 1t.%?

b) Unauthorised delegation of power

This category is not particularly important in Germany. This is due to the nature of
the provisions at stake. Violations of provisions which deal with the jurisdiction of
an official or an authority usually have no direct connection to the exercise of dis-
cretionary powers. These provisions are usually only internally relevant. Internal
delegation is therefore only problematic if the provision was designed to be bind-
ing externally.®

% See R v Sevenoaks District Council, ex p Terry [1985] 3 All ER 226; R v St Edmunds-
bury BC, ex p Investors in Industry Commercial Properties Ltd [1985] 1 WLR 1168.

67 1198571 WLR 1168 at 1193, 1194,

% BverwGE 92, 153, 154.

% Maurer, H., Aligemeines Verwaltungsrecht, 1999, 508.
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c) Fettering discretion by contractual undertaking

The failure to exercise discretion was considered in the Floatglass case (BVer-
wGE 45, 309).

In 1970, a permit for the building of a factory producing floatglass was granted
to the D-Corporation on a piece of land. The applicant’s house and 26 other pri-
vate properties were located on a directly adjoining piece of land. To the north and
east of the land in question were extensive residential areas. The Federal Law on
Building (Bundesbaugesetz)™ is the law governing the establishment of develop-
ment plans and the granting of building permits. According to Art. | para 4 sen-
tence 2 (now Art. 1 para 6) of the Federal Law on Building, a development plan
shall only be established after thorough comparative examination (4bwdgung) of
the competing interests. These competing interests are the public and private pro-
tective interests (Belange). In winter 1970, the major and a local councillor de-
cided to offer the D-Corporation a large piece of land for sale for the erection of a
factory. A few days later the local council approved this. The programme for the
development of the region (Gebietsentwicklungsplan)-had designated the land in
question as a residential area. The land development plan (Fldchennutzungsplan)
designated the area as landscape or an area for the erection of small buildings. The
plans were altered in order to accommodate the envisaged project and the area in
question was designated for industrial development. Afterwards, the D-
Corporation applied formally for building permission. It was granted a building
permit in October 1970. Only afterwards did the supervisory authority approve of
the changes to the building scheme (Bebauungsplan).

It was held that the comparative examination is incomplete if the authority en-
tered into either legal or factual commitments before exercising its discretion. This
contravenes Art. 1 para 4 sentence 2 of the Federal Law on Building. However,
such a deficit can be remedied if the prejudgment is justified, the division of com-
petences has been complied with and if the decision is materially correct. How-
ever, this demands that the result complies with the requirement of comparative
examination as set out in Art. 1 para 4 sentence 2 of the Federal Law on Building.
Industrial and residential areas should be built a sufficient distance from each
other. The appeal was allowed.

The court held that the administrative authority has to carry out a comparative
examination of the contradicting interests. If such examination does not take place
at all the authority has violated its duty. The authority has acted against its duty to
carry out a comparative examination if it does not consider those questions which
should be considered within the given situation. Further, if the significance of the
private protective interests has not been recognised and if the balance between the
public interests and the private interests is disproportionate. These requirements
refer both to the process of examination and the result of the examination. Regard-
ing the process of examination, the Bundesverwaltungsgericht agreed with the ap-
pellate court in so far as the initial decisions during the planning stage had short-
ened the process and therefore no proper examination had taken place at all. It is

70 Now called Baugesetzbuch.
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indisputable that in particular the planning of larger projects often requires the au-
thorities to make decisions before the final examination stage. Discussions,
agreements, representations and contracts which take place before the formal
planning stage may be essential for good planning and in order to guarantee an ef-
fective realisation of the plan. It would be unrealistic to consider all these above-
mentioned commitments during a planning decision as illegal.

Therefore, prejudgments which are directed towards a comparative examination
can be in the interests of an effective planning procedure. Planning deficits, which
are based on previous decisions, which influence the course of procedure can
therefore be remedied if three cumulative conditions are met. The prejudgment
must be materially justified, it has to be taken in accordance with the required pro-
cedural rules, i.e. if the planning is within the council’s authority, any prejudgment
has to take the council’s view into account and the decision has to be materially
correct. However, this demands that the result complies with the requirement of
comparative examination as set out in Art. 1 para 4 sentence 2 of the Federal Law
on Building.

The court had no doubt that residential and industrial areas should not be situ-
ated in the same neighbourhood. The positioning of residential and industrial areas
bears the potential for conflict and cannot be dealt with by imposing restrictions
on industrial projects, but should be avoided in the first place. Therefore, the
building permit was illegal and it violated the rights of the applicant based on Art.
14 of the Basic Law.”

3. Evaluation

The comparison shows that there is a certain amount of resemblance in the cate-
gory of abuse of discretion. Both the English and German systems have developed
grounds of review to control that discretion is exercised unfettered. The German
decision in the Floatglass case and the English decision in Steeples v Derbyshire
County Council™ both reach the same result by quashing the building permission
on the ground that the planning authorities’ decision was illegal. Both courts apply
the ground of review of fettering of discretion and the similarity of the courts’ ap-
proaches is striking. The High Court’s decision is based on the reasoning that the
contract which preceded the planning permission had had a material and signifi-
cant effect on the planning committee’s decision to grant the permission and, ac-
cordingly, on that ground, held that that decision was either voidable or void. The
Bundesverwaltungsgericht states that the prejudgments, i.e. the offer of the piece
of land in question, had shortened the required process of examining competing
interests during the planning stage and a correct examination of competing inter-
ests could not be carried out at all. However, the Bundesverwaltungsgericht would
have been prepared to remedy the deficit in the exercise of the authorities’ powers

71 Article 14 1 Basic Law provides: “property and the right of inheritance shall be guaran-
teed. Their content and limits shall be determined by law™.
72 [1985] 1 WLR 256.
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if the result in its substance had been correct and the prejudgment had been made
with the involvement of the council. The Bundesverwaltungsgericht was not satis-
fied with the planning decision in its substance and allowed the application. The
High Court on the other hand was more concerned with issues of natural justice
such as bias and applies the so-called “reasonable man” test. Accordingly, the de-
cision must not only have been properly made, it must also be seen to have been
fairly made.

4. Abuse of discretion in English law

a) Use of power for an improper purpose

There is no absolute discretion in public law. Statutory power conferred for public
purposes is conferred as it were upon trust, not absolutely, i.e. it can only validly
be used in the right and proper way which Parliament is presumed to have in-
tended when conferring it.

The groundbreaking decision was Padfield v Minister of Agriculture, Fisheries
and Food.

The Agricultural Marketing Act 1958 provided for a committee of investigation
which had to consider certain kind of reports “if the minister in any case so di-
rects”. Producers in the southeast of England complained that the differential ele-
ment in the price fixed for their milk by the Milk Marketing Board was not suffi-
cient. The minister had the discretion of referring such complaints to a committee
of investigation. He did not do so, giving the reasons that the complaint was un-
suitable for investigation because it raised wide issues and the producers were pre-
sented on the board and should be content with “the normal democratic machin-
ery”. However, in Padfield, the minister gave bad reasons which showed that he
was not exercising his discretion in accordance with the intentions of the Act. The
whole aim of the minister’s overriding power, however, was to correct the “nor-
mal democratic machinery™ if necessary. It was further held that there is no gen-
eral requirement that the authority should give reasons for its decisions. The min-
ister could have refused properly to act on a complaint without any reasons and
that in such a case a complainant would have no remedy unless other known facts
and circumstances appear to point overwhelmingly in favour of a different deci-
sion. The court held that where there was a relevant and substantial complaint, the
minister had a duty, as well as a power, to act. Otherwise he would deprive the
producers of a remedy which Parliament provided for them, i.e. defeat statutory
mtent and purpose.’

73 [1968] AC 997.
74 [1968] AC 997.
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b) Unreasonableness

The ground of review of unreasonableness is more controversial than the previ-
ously discussed categories of review. The law relating to the principle of unrea-
sonableness has undergone a considerable development recently. The locus
classicus for the ground of review of unreasonableness is the case of 4ssociated
Provincial Picture Houses Ltd v Wednesbury Corporation.” Sir John Laws de-
scribes the Wednesbury case as the “legal equivalent of Beethoven’s Fifth Sym-
phony: it has been hackneyed through no fault of its own”.”® In keeping with the
analogies of the musical world, one could also describe it as the legal equivalent
of Schubert’s Unfinished Symphony as it leaves scope for its development into a
richer test. Under the Sunday Entertainments Act 1932, the corporation gave per-
mission to the appellants to run their cinema on Sundays. However, children under
the age of 15 were not admitted. The appellants argued that this restriction was un-
reasonable. It was held that the subject matter of the condition was to be decided
by the corporation. Lord Greene held: “it is true to say that if a decision on a com-
petent matter is so unreasonable that no reasonable authority could ever have
come to it, then the courts can interfere. That, I think, is quite right; but to prove a
case of that kind would require something overwhelming and, in this case, the
facts do not come anywhere near anything of that kind”.

Lord Greene distinguishes between two forms of Wednesbury unreasonable-
ness. First, he identifies the test for irrelevant considerations as follows: “the court
is entitled to investigate the action of the local authority with a view to seeing
whether they have taken into account matters which they ought not to take into ac-
count or, conversely, have refused to take into account or neglected to take into
account matters which they ought to take into account”. This first limb of the
Wednesbury test is more concerned with the process of the decision making itself.

The second limb of Lord Greene’s test, however, is concerned with the substan-
tive conclusion of the decision. Under this test Lord Greene, however, is very ea-
ger to describe the limited role of the courts in reviewing the exercise of discre-
tionary powers: “once that question is answered in favour of the local authority, it
may still be possible to say that, although the local authority kept within the four
corners of the matter which they ought to consider, they have nevertheless come to
a conclusion so unreasonable that no reasonable authority could ever have come to
it”. He is clear in his point that a merits-based review has to be avoided. “The
power of the court to interfere in each case is not as an appellate authority to over-
ride a decision of the local authority, but as a judicial authority which is con-
cerned, and concerned only, to see whether the local authority has contravened the
law by acting in excess of powers which Parliament has confided in them”. The
meaning of “unreasonable” is sometimes described as extreme behaviour, such as
acting in bad faith, taking inappropriate considerations into account or strictly act-

75 [1984] 1 KB 223.
76 Forsyth, C., and Hare 1., The Golden Metwand and the Crooked Cord, 1998, 185.
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ing irrationally. Less technically, it has been described as a decision which evokes
the remark: “my goodness, that is certainly wrong!””’

The Wednesbury principle has developed into one of the “bedrocks” of modern
administrative law in England.” This principle has served as a test to be applied in
many other cases’™ and has undergone a development which is not completed yet.
The courts have shaped the test in that they have adopted different standards of re-
view depending on the subject matter. First, the courts have applied the rather
strict form in its original meaning into a softer Wednesbury test. In the ITF? case,
Lord Cooke formulated the Wednesbury test in a way which lowered the high hur-
dle as imposed by Lord Greene in the Wednesbury decision. He asked whether the
decision was one which a reasonable authority could reach. The case was con-
cerned with protests against the export of livestock. The Chief Constable of Sus-
sex deployed manpower to control the protests. However, due to limited resources
he had to reduce the police presence to two days a week. ITF claimed that this de-
cision was unreasonable. The House of Lords held that the decision was a propor-
tionate measure. However, the test applied by Lord Cooke is a refreshingly new
phrasing of the old Wednesbury principle. The fact that the courts have begun to
shape the traditional unreasonableness principle into a flexible tool, which applies
different standards of review, raises the question whether the introduction of the
principle of proportionality into English law is desirable and which form this
should take.®!

Craig identifies three options open to the courts in dealing with this question.
First, the “retention of traditional Wednesbury alongside proportionality”. Accord-
ingly, the courts could apply the traditional Wednesbury test outside those areas
where they are obliged to apply the proportionality test such as under the Human
Rights Act 1998 or in cases with EC law context. However, this solution appears
to be too theoretical as the courts have already started to modify the Wednesbury
test.5?

Secondly, the courts could develop Wednesbury in the way suggested by Lord
Cooke in the ITF case. Accordingly, the traditional Wednesbury test would be re-
tained in a modified version alongside proportionality. Sir John Laws describes
the common law as containing the quality “which above all else allows it to har-
ness old principles to new conditions without offence to the democratic arms of
government”. He justifies the varying standards of the Wednesbury test with the
nature of the common law. The principle of Wednesbury is not engraved in statute

77 De Smith, S.A., Judicial Review of Administrative Action, 1995, 550; May LJ in Neale
v Hereford & Worcester CC [1986] ICR 471 at 483.

78 Sir John Laws in Forsyth and Hare, The Golden Metwand and the Crooked Cord, 1998,
186.

7 See Council of Civil Service Unions v Minister for the Civil Service [1985] AC 374.

80 R v Chief Constable of Sussex, ex p International Trader’s Ferry Lid [1999] 1 All ER
129.

81 Craig, P., Administrative Law, 1999, 586; Fordham M. and de la Mare, T. in Jowell, J.
and Cooper, J., Understanding Human Rights Principles, 2001, 27; Sir John Laws in
Forsyth, C.and Hare, 1., The Golden Metwand and the Crooked Cord, 1998, 185.
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and is therefore able to be applied flexibly. He supports the idea that the Wednes-
bury principle is “alive and well” and that the concept of proportionality can be
embraced by adapting the existing modes of review.%

Finally, proportionality could become the general criteria for review. Advan-
tages of such an approach are seen in the streamlining of tests applied with an EC
law context and actions under the Human Rights Act 1998. Further, the test ap-
plied under the proportionality test is more detailed and structured than the tradi-
tional Wednesbury test. Finally, this test could be applied with varying standards
of review to take account of decisions which might not be suited for full judicial
scrutiny.3

However, whatever route is chosen the crucial point in the application of the
principle of modified unreasonableness or proportionality is the standard of review
which is applied in a particular context. This issue is closely linked to questions
such as burden of proof, investigation into facts by applying different modes of
inquiry, be it inquisitorial or adversarial, and the application of procedural guaran-
tees such as the duty to give reasons.

c) The principle of proportionality in English administrative law

Lord Diplock suggested the introduction of the principle of proportionality as a
potential fourth ground of review in the case of CCSU v Minister for the Civil Ser-
vice.® Inevitably such a transplantation of a European principle of German origin
meant a challenge to the traditional common law approach. More precisely the
Wednesbury principle of unreasonableness and the relationship to the principle of
proportionality has since been at the centre of the discussion whether the European
concept has been successfully integrated into English law.® The Wednesbury
principle as established in Associated Provincial Picture Houses Ltd v Wednes-
bury Corporation®” contains the rule that a discretionary decision of a public body
is illegal if it is so unreasonable that no reasonable authority could ever come to it.
The principle of proportionality in its European formulation, however, embraces
the test of whether the challenged act is suitable and necessary for the achieve-
ment of its objective and one which does not impose excessive burdens on the in-
dividual.® The proportionality test clearly requires “the express articulation and
explicit weighing of the specific aims of a measure in relation to its impact on a
right or interest invoked by the applicant™.® This test poses two difficulties for a
smooth accommodation into the existing system of judicial review of administra-

8 Sir John Laws in Forsyth, C., and Hare, 1., The Golden Metwand and the Crooked
Cord, 1998, 201.

8 Craig, P., Administrative Law, 1999, 602.

8 [1985] AC 374.

8  See de Burca, G., “Proportionality and Wednesbury Unreasonableness: The Influence
of European Legal Concepts on UK Law” (1997) European Public Law 561.

8 1194811 KB 223.

% Craig, P., de Burca, G., EU Law, 1998, 350.

8 See de Burca, G., supra n. 87.
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tive action in English courts. The first difficulty is the degree of review of an
original decision which such a test would require. The weighing of public and pri-
vate interests amounts to a form of review, which is closer to that of an appellate
jurisdiction and goes beyond the traditional supervisory function of judicial review
proceedings.

The second possible obstacle was seen in “the absence of a fundamental law” in
the UK. Both concerns were clearly expressed in the case of Brind v Secretary of
State for the Home Department,®® however, at the same time this decision marked
the era of development of the recognition of human rights in judicial review. In
1988 the Home Secretary issued a directive under the Broadcasting Act 1981 pro-
hibiting the broadcasting of “words spoken” by any person representing or pur-
porting to represent certain organisations including Sinn Féin and the Ulster De-
fence Association. Brind raised two issues. First, the question whether human
rights law had any room in judicial review and, secondly, whether the principle of
proportionality should be used as a separate ground of review as suggested in the
GCHQ case. In Brind the proportionality test was discussed intensively.

Having stressed that the Convention is not part of domestic law and that the
courts have no power to enforce human rights directly, Lord Bridge added that
ambiguous domestic legislation was intended to conform with the Convention by
Parliament:

“It is accepted, of course, by the appellants that, like any other treaty obligations which
have not been embodied in the law by statute, the Convention is not part of the domestic
law, that the courts accordingly have no power to enforce Convention rights directly and
that, if domestic legislation conflicts with the Convention, the courts must nevertheless en-
force it. But it is already well settled that, in construing any provision in domestic legisla-
tion which is ambiguous in the sense that it is capable of a meaning which either conforms
to or conflicts with the Convention, the courts will presume that Parliament intended to leg-
islate in conformity with the Convention, not in conflict with it”.

Lord Templeman stressed that “in terms of the Convention, as construed by the
European Court of Human Rights, the interference with freedom of expression
must be necessary and proportionate to the damage which the restriction is de-
signed to prevent”. Lord Templeman was therefore the only one who suggested
applying the proportionality test in general even though in this case he held it was
not appropriate. Lord Ackner argued that the principle was incompatible with the
judicial review approach, which does not review the merits of a case, and also de-
scribed it as “the forbidden appellate approach”. Secondly, he held that in the ab-
sence of a “fundamental law” there was no room for the principle. Lord Roskill
and Lord Bridge concluded with Lord Ackner, however, preserving the possible
future incorporation of the ground of proportionality as a separate ground of re-
view. Lord Roskill said:

“I am clearly of the view that the present is not a case in which the first step can be taken
for the reason that to apply the principle in the present case would be for the court to substi-
tute its own judgment of what was needed to achieve a particular objective for the judgment
of the Secretary of State upon whom that duty has been laid by Parliament. But so to hold

%0 R v Secretary of State for the Home Department, ex p Brind [1991] AC 696.
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in the present case is not to exclude the possible future development of the law in this re-
spect ...”

Murray Hunt describes the decision as a “double-edged sword” by establishing
that unincorporated law is irrelevant and at the same time favouring a refinement
of the traditional approach in fundamental rights cases by lowering the Wednes-
bury threshold.”!

In a recent article, Sir John Laws is concerned with the meaning and dangers of
rights, which in his view have not been paid enough attention.”? This is probably
true, as the common law world does not possess a culture of rights in the way
countries like Italy and Germany have developed it. Both Italy and Germany see
in their constitutions and the judicial review of the constitutionality of legislation a
protection against “the return of the evil — the horrors of dictatorship and the con-
sequent trampling on fundamental human rights by legislators subservient to op-
pressive regimes”.”> Therefore continental legal systems are aware of the rights
that a written constitution actually ascribes to them. Due to this rights-based back-
ground a different attitude of continental scholars in analysing the legal develop-
ment of the European Union can be witnessed. Politicians and academic writers on
the continent are deeply concerned with the question of the legal basis for member
state liability and the Schutznormtheorie (theory of the protective norm), which
requires that the rule infringed by the member state must be for the protection of
the individual.** In Alan Ryan’s words, “the British tradition cannot say anything
convincing about our rights ...”* This “national accusation”, as Ryan puts it, is an
exaggeration and used by Legrand to illustrate the importance of recognising the
socio-historical and socio-cultural background of the common law legal culture
when comparing it with the civil law tradition.

The protection of human rights has, however, progressed significantly in the
United Kingdom. The explicit protection of human rights has found clear expres-
sion in the Human Rights Act 1998. The Act is merely a step in a process of de-
velopment which can be described as a change in the legal climate. The Act has
incorporated a number of the rights contained in the European Convention on
Human Rights into English domestic law. It “should produce huge changes in the
way our public authorities, including the courts and tribunals, approach all aspects

91 Hunt, M., Human Rights Law in English Courts, 1997, 208.
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of the law”.?7 Section 2(1) of the Act requires them to take into account any
“judgment, decision, declaration or advisory opinion of the European Court of
Human Rights”. This means that UK courts must have regard to the case law of
the European Court of Human Rights, which applies the principle of proportional-
ity. However, the UK courts are under no duty to adopt exactly the same test.”® It
has been noted: “the most difficult and important problem facing British courts
will be to develop (or rather invent) a coherent and defensible doctrine of propor-
tionality”.”® It is most likely that the existing public law principles will influence
the way in which proportionality is going to be applied in the future.!%

However, the following cases illustrate that there are a significant number of
cases which apply the language of proportionality and which have recognised the
principle in cases decided even before the coming into force of the Human Rights
Act.

The case of R v Secretary of State for the Home Department, ex p Simms'®! was
concerned with two prisoners serving life sentences for murder having their sepa-
rate applications for leave to appeal against conviction refused by the Court of
Appeal (Criminal Division). The men continued to protest their innocence. In or-
der to obtain the reopening of their cases, they wished to have oral interviews with
journalists who had taken an interest in their cases. Relying on the policy of the
Home Secretary, the governors of the prisons were only prepared to allow the oral
interviews to take place if the journalists signed written undertakings not to pub-
lish any part of the interviews. The journalists refused to sign the undertakings.
The prisoners sought judicial review of the decision denying them the right to
have oral interviews. They relied on the right to free speech not in a general way,
but restricted to a very specific context. They argued that only if they are allowed
to have oral interviews in prison with the journalists will they be able to have the
safety of their convictions further investigated and to put forward a case in the
media for the consideration of their convictions. They seeked to enlist the investi-
gative services of journalists as a means to gaining access to justice by way of the
reference of their cases to the Court of Appeal (Criminal Division).

The House of Lords allowed both appeals and held that declarations should be
granted in both cases to the effect that the Home Secretary’s current policy is
unlawful and that the governors’ administrative decisions pursuant to that policy
were also unlawful.

The case 1s a good example of the high intensity of judicial control applied in
cases with a strong human rights context. The House of Lords emphasised the
need for the protection of the right to freedom of expression:

9 Feldman, D., “Proportionality and the Human Rights Act 1998” in Ellis, E., The Prin-
ciple of Proportionality in the Laws of Europe ,1999, 117.

% Tbid 121.

% Kentridge, S., “The Incorporation of the European Convention on Human Rights” in
the University of Cambridge Centre for Public Law, Constitutional Reform in the
United Kingdom ,1998, 70.
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“In a democracy it is the primary right: without it an effective rule of law is not possible.
Nevertheless, freedom of expression is not an absolute right. Sometimes it must yield to
other cogent social interests. Article 10 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms (1953) is in the following terms”.

The court went on to describe the content of this fundamental right: “everyone has
the right to freedom of expression. This right shall include freedom to hold opin-
ions and to receive and impart information and ideas without interference by pub-
lic authority and regardless of frontiers”. However, the court made clear that this
right may not be exercised in isolation of other rights, but is subject to limitations:

“The exercise of these freedoms, since it carries with it duties and responsibilities, may be
subject to such formalities, conditions, restrictions or penalties as are prescribed by law and
are necessary in a democratic society, in the interests of national security, territorial integ-
rity or public safety, for the prevention of disorder or crime, for the protection of health or
morals, for the protection of the reputation or rights of others, for preventing the disclosure
of information received in confidence, or for maintaining the authority and impartiality of
the judiciary”.

The court further referred to the case of Derbyshire County Council v Times
Newspapers Ltd' in which the requirements of necessary restrictions in a democ-
ratic society were defined as follows:

“As regards the words “necessary in a democratic society” in connection with the restric-
tions on the right to freedom of expression which may properly be prescribed by law, the
jurisprudence of the European Court of Human Rights has established that “necessary” re-
quires the existence of a pressing social need and that the restrictions should be no more
than is proportionate to the legitimate aim pursued”.

In that context Lord Keith observed that he reached his conclusion on the issue be-
fore the House without any need to rely on the Convention, but he expressed
agreement with the observation of Lord Goff of Chieveley in the Guardian News-
papers case and added “that I find it satisfactory to be able to conclude that the
common law of England is consistent with the obligations assumed by the Crown
under the treaty in this particular field”.

Lord Steyn went on to interpret the wide enabling power by referring to the
principle of legality:

“Literally construed there is force in the extensive construction put forward, but one cannot
lose sight that there is at stake a fundamental or basic right, namely the right of a prisoner
to seek through oral interviews to persuade a journalist to investigate the safety of the pris-
oner’s conviction and to publicise his findings in an effort to gain access to justice for the
prisoner. In these circumstances, even in the absence of an ambiguity, there comes into play
a presumption of general application operating as a constitutional principle as Sir Rupert
Cross explained in successive editions of his classic work Statutory Interpretations (3™ edn,
1995) pp. 165-6. This is called “the principle of legality” ... Applying this principle I
would hold that the standing orders leave untouched the fundamental and basic rights as-
serted by the applicants in the present case”.

12 [1993] AC 534.
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Similarly, Lord Hoffmann also referred to the importance of the principle of legal-
ity in a constitution which “acknowledges the sovereignty of Parliament”:

“Parliamentary sovereignty means that Parliament can, if it chooses, legislate contrary to
fundamental principles of human rights. The Human Rights Act 1998 will not detract from
this power. The constraints upon its exercise by Parliament are ultimately political, not le-
gal, but the principle of legality means that Parliament must squarely confront what it is do-
ing and accept the political cost. Fundamental rights cannot be overridden by general or
ambiguous words. This is because there is too great a risk that the full implications of their
unqualified meaning may have passed unnoticed in the democratic process. In the absence
of express language or necessary implications to the contrary, the courts must therefore pre-
sume that even the most general words were intended to be subject to the basic rights of the
individual. In this way the courts of the United Kingdom, though acknowledging the sover-
eignty of Parliament, apply principles of constitutionality little different from those which
exist in countries where the power of the legislature is expressly limited by a constitutional
document”.13
Lord Hoffimann’s speech is significant as it tackles the difficult question of par-
liamentary sovereignty and the protection of basic rights. He acknowledges that in
other countries the legislature i1s often directly bound by the constitutional man-
date to observe the protection of individual rights. In the absence of such a consti-
tutional requirement, the principle of legality serves as a legal tool to justify the
role of the courts in protecting individual rights by way of controlling the exercise
of public powers.

Lord Hobhouse of Woodborough expressly referred to the principle of propor-
tionality. However, he used the word “disproportionate” as equivalent to unrea-
sonable in the negative meaning of the word: He held that:

“In this extreme policy is both unreasonable and disproportionate and cannot be justified as
a permissible restraint upon the rights of the prisoner. In certain situations a face-to-face
visit by a journalist is appropriate as a necessary supplement to the other means of commu-
nication. The evidence shows that a prisoner has legitimate interest in secking to obtain a
reference back of his case to the Court of Appeal. He does not have the benefit of Legal Aid
for this purpose. In practical terms the reference back will normally have to be on the basis
of fresh evidence not previously available. Someone has to unearth that evidence if it exists.
I would also agree with the concluding words of Latham J. Respect must be had for those
who have the responsibility of running penal establishments. If basic rights are being as-
serted, the relevant criterion to apply in evaluating any conduct alleged to interfere with
those rights is that adopted by the Court of Appeal in R v Ministry of Defence, ex p Smith
[1996] QB 517 at 554. The court must be satisfied that the relevant decision is unreasonable
in the sense that it is beyond the range of responses open to a reasonable decision maker:
the more substantial the interference with human rights, the more the court will require by
way of justification before it is satisfied that the decision is not unreasonable”.

In conclusion, the case of Simms is a good example for the development of the
common law in the absence of a written constitutional document which might im-
pose a duty for the legislator to act in accordance with human rights. Having said
that, Sect. 19 of the Human Rights Act 1998 requires a minister of the Crown in
charge of a Bill in either House of Parliament to make a statement of compatibility

103 1199913 WLR 328 at 341f-h.
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with the Convention rights before the second reading of a Bill. Simms illustrates
how English judges have embraced the protection of human rights, apply the prin-
ciple of proportionality by referring to the requirement of a pressing social need to
restrict a basic right and therefore applying an intensive control to administrative
power. Lord Hoffmann engages the traditional principle of legality to justify the
role of the courts in protecting individual rights without encroaching upon the
principle of parliamentary sovereignty.

The case of Simms applies the proportionality test in cases with a human rights
context. It is an interesting example of the development of substantive review in
English law as it uses the principle of legality as a justification for the increased
intensity of control. The use of such a traditional principle appears to be a very ef-
fective way of justifying the increased standard of substantive review. However,
the high standard of review in Simms and the express use of the principle of pro-
portionality are due to its strong human rights context and it is important to note
that the intensity of review of discretionary decisions still varies greatly according
to the subject matter. The principle of proportionality is clearly applied in cases
with a human rights consideration, under the Human Rights Act 1998 or in the
context of EC law. However, Lord Slynn made an important statement in the case
of R v Secretary of State for the Environment, Transport and the Regions, ex p
Holding and Barnes and others (referred to as Alconbury) concerning the spill-
over effect into domestic law:

“I consider that even without references to the Human Rights Act the time has come to rec-
ognise that this principle [of proportionality] is part of English administrative law, not only
when judges are dealing with Community acts but also when they are dealing with acts sub-
ject to domestic law. Trying to keep the Wednesbury principle and proportionality in sepa-

rate compartments seems to me to be unnecessary and confusing”.!0*

R v Secretary of State for the Home Department, ex p Daly'% is another important
example of the change in climate that can be observed in some recent decisions by
the House of Lords conceming the application of the test of proportionality in the
context of human rights violations. Lord Steyn’s speech is important as he makes
very clear observations regarding the application of the principle of proportional-
ity in English law.

The case concerned a prisoner, Mr Daly, who challenged the lawfulness of a
policy under the Prison Act which contained the requirement that a prisoner may
not be present when his legally privileged correspondence is examined by prison
officers. He submitted that this policy contravenes human rights under the Euro-
pean Convention on Human Rights.

The judicial review test to be applied, as described by Lord Steyn, was as fol-
lows:

“When anxiously scrutinising an executive decision that interferes with human rights, the
court will ask the question, applying an objective test, whether the decision maker could
reasonably have concluded that the interference was necessary to achieve one or more of

104 12001] EWHL 23, para 51.
105 [2001] 2 WLR 1622.
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the legitimate aims recognised by the Convention. When considering the test of necessity in
the relevant context, the court must take into account the European jurisprudence in accor-
dance with Sect. 2 of the 1998 Act”.

Lord Steyn further distinguished clearly the traditional Wednesbury test from the
more “precise and sophisticated” test of proportionality:

“The contours of the principle of proportionality are familiar. In de Freitas v Permanent
Secretary of Ministry of Agriculture, Fisheries, Lands and Housing'% the Privy Council
adopted a three-stage test. Lord Clyde observed, at p. 80, that in determining whether a
limitation (by an act, rule or decision) is arbitrary or excessive the court should ask itself:
“whether: (i) the legislative objective is sufficiently important to justify limiting a funda-
mental right; (ii) the measures designed to meet the legislative objective are rationally con-
nected to it; and (iii) the means used to impair the right or freedom are no more than is nec-

3993

essary to accomplish the objective™.

Lord Steyn further held that there are overlaps between the Wednesbury test and
the latter test, however, he stated that the intensity of review under the proportion-
ality test is more intensive. He held that the proportionality test involves the as-
sessment of the balance which the decision maker had to strike, rather than just
judging on the rationality or reasonableness of the decision. Secondly, he stated
that this test would have to pay attention to the weight given to interests and con-
siderations and is therefore wider than the traditional approach. Finally, he re-
ferred to the heightened scrutiny test in R v Ministry of Defence, ex p Smith'%
which “is not necessarily appropriate to the protection of human rights. The “anx-
ious scrutiny test” applied in this case imposed a high threshold test on which the
challenge based on Art. 8 of the ECHR failed (the right to respect for private and
family life)”.1%8

Lord Steyn concluded that “the intensity of the review, in similar cases, is guar-
anteed by the twin requirements that the limitation of the right was necessary in a
democratic society, in the sense of meeting a pressing social need, and the ques-
tion whether the interference was really proportionate to the legitimate aim being
pursued”. The application of this test may produce different results. He empha-
sised therefore that cases based on Convention rights must “be analysed in the cor-
rect way”. However, referring to Professor Jowell’s article, he held that this would
not amount to a merits review.'” Finally, he referred to Laws LT who emphasised
in Mahmood “that the intensity of review in a public law case will depend on the
subject matter in hand. That is so even in cases involving Convention rights. In
law, context is everything”.!1?
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The case of Secretary of State for the Home Department v Rehman'!! illustrates
this point clearly. Lord Hoffmann stated that:

“The need for restraint in second guessing policy decisions of the Home Secretary flows
from a common sense recognition of the nature of the issue and the differences in the deci-
sion-making process of the Home Secretary and the Commission ... This seems to me to
underline the need for the judicial arm of government to respect the decisions of ministers
of the Crown on the question of whether support for terrorist activities in a foreign country
constitutes a threat to national security ... It is also that such decisions, with serious poten-
tial results for the community, require a legitimacy which can be conferred only by entrust-

ing them to persons responsible to the community through the democratic process”.}1?

The principle of proportionality under the Human Rights Act 1998 was discussed
in March 2002 in the case of R (on the application of ProLife Alliance) v BBC.'??
The case was concerned with the banning of a video which was part of the party
election broadcast of a registered political party which was opposed to abortion.
The video was planned to be used in the 2001 General Election. The video showed
clear images of aborted foetuses in a “mangled and mutilated state”. The broad-
casters refused transmission on the grounds of taste and decency (on the basis of
Sect. 6(1) of the Broadcasting Act 1990). The applicants submitted that the ban
was in violation of their right to freedom of expression under Art. 10 of the Euro-
pean Convention on Human Rights and that the ban was not “necessary in a de-
mocratic society” under Art. 10(2).

The Court of Appeal held that the broadcasters had failed to “give sufficient
weight to the pressing imperative of free political expression” and allowed the ap-
peal.''* The court held that the “English court is not a Strasbourg surrogate”, but
that under the Human Rights Act 1998 there was a duty “to develop by the com-
mon law’s incremental method a coherent and principled domestic law of human
rights”. This followed from Sect. 6 and in particular Sect. 2 of the Human Rights
Act. Accordingly, the court had to “take account of the Strasbourg cases™.''* The
court emphasised the importance of freedom of speech: “freedom of speech is al-
ways the first casualty under a totalitarian regime”'!® and phrased the essential
question to the case as “was the ban necessary in a democratic society under Art.
10(2)?°1v7

In pointing out the heightened objections against prior restraint in the context of
a party election broadcast, the court cited a decision by the German Federal Con-
stitutional Court dating from 1978 when the Communist Party (KPD) was banned:

11 [2002] 1 Al ER 122.
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“... it must not be forgotten that it is impossible to compensate for the serious legal disad-
vantages that arise where an election broadcast is rejected after a summary consideration
and this is subsequently proved wrong ... owing to the proximity of the broadcasting slots
in time to the election date, the latter will usually have passed”.!18

The court defined the role of the English courts as “owing a special responsibility
to the public as the constitutional guardian of the freedom of political debate”. As
to the test to be applied, the court referred to the decision in R v Secretary of State
for the Home Department, ex p Daly which has been discussed above and held
that the bare test of rationality or reasonableness is no longer sufficient in cases
concemning the interference with fundamental rights.!*

The main criticism to the adoption of the principle of proportionality has been
the difficulty of accommodating this invasive test into a system of judicial review
which emphasises the supervisory function of the courts. Therefore the question
has been asked whether the mtroduction of the principle of proportionality
“amount to a merits-based form of review”.'?® The most recent decision illustrates
this concern when stating the opinion of the lower court that “even today, in cases
such [as] the present, the court’s role remains supervisory. Great care must be
taken to ensure that the Administrative Court does not assume the mantle of deci-
~ sion taker”.?! Commentators indicate that a more substantive test will not lead to
a merits-based review:

“The court will not ask itself whether the decision is one that it would have made (a merits-
based approach), nor will it ask itself whether the decision was so unreasonable that it can-
not be sustained (Wednesbury). Rather the court will require the decision which interferes
with the human right of any individual is one that is for a permissible reason and one that is

necessary in a democratic society”.!?

At the root of the tension felt in applying the proportionality principle as a more
searching test lie fundamental constitutional considerations as to the appropriate
role of the courts. No recent case could illustrate this better than the case of 4 v
Secretary of State for the Home Department.'® The case concerned the detention
of suspected international terrorists who could not be deported from the UK. The
decisions of the Home Secretary were based on s. 23 of the Anti-Terrorism, Crime
and Security 2001. The House of Lords held that this section was incompatible
with Article 5 of the European Convention of Human Rights. Lord Bingham set
out in his leading speech that the detention powers were disproportionate and dis-
criminatory. In defending the court’s role he held that “the 1998 Act gives the
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courts a very specific, wholly democratic, mandate.” Citing Professor Jowell he
went on to say: "The courts are charged by Parliament with delineating the
boundaries of a rights-based democracy" ("Judicial Deference: servility, civility or
institutional capacity?" [2003] PL 592, 597)"."¢ Lord Bingham’s speech is an im-
portant building block in the development of UK constitutionalism'®: “The
greater intensity of review now required in determining questions of proportional-
ity, and the duty of the courts to protect Convention rights, would in my view be
emasculated if a judgment at first instance on such a question were conclusively to
preclude any further review. So would excessive deference, in a field involving
indefinite detention without charge or trial, to ministerial decision. In my opinion,

SIAC erred in law and the Court of Appeal erred in failing to correct its error.””126

d) The principle of legitimate expectation in English
administrative law

In more recent years, another important principle has gained recognition English
administrative law: the principle of legitimate expectation.!?’” The development of
the principle in modern English administrative law has been influenced by the
principle as applied in European law.!?® In the 1990s, De Smith described it as still
being:

“In the process of evolution. It is founded upon a basic principle of fairness that legitimate
expectations ought not be thwarted. The protection of legitimate expectations is at the root
of the constitutional principle of the rule of law, which requires regularity, predictability
and certainty in government’s dealings with the public”.!?®

An increasing number of cases dealing both with procedural and substantive le-
gitimate expectation have shaped this concept into an important principle of Eng-
lish administrative law. The concept of procedural legitimate expectations is used
to describe the “right which the applicant claims to possess as the result of behav-
iour by the public body which generates the expectation”.’*® The concept of sub-
stantive legitimate expectations “refers to the situation in which the applicant
seeks a particular benefit or commodity, such as a welfare benefit or a licence”.!!
In cases in which the public body wants to deviate from an existing policy such as

124 4 v Secretary of State for the Home Department [UKHL] 2004, 56, Nr 42.

125 Hickman, T.R., “Between Human Rights and the Rule of Law: Indefinite Detention and
the Derogation Model of Constitutionalism,” (2005) MLR, 655 [668].

126 4 v Secretary of State for the Home Department [UKHL] 2004, 56, Nr 44.

127 Robert, T., Legitimate Expectations and Proportionality in Administrative Law, 2000,
46.

128 Thid 49.

122 De Smith, S.A., Judicial Review of Administrative Action, 1995, 417.

130 Craig, P., Administrative Law, 1999, 611.
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in R v Secretary of State for the Home Department, ex p Asif Mahmood Khan'*
overlaps between these two concepts can be detected:

“It is also clear from cases commonly categorised as being about procedural expectations
that the test laid down in such decisions has a substantive dimension. This is exerplified by
Khan'33, Liverpool Taxis'3* and other cases. If some undertaking had been given which was
relied on by the individual then the public body was not able to resile from it through a
change in policy without giving an opportunity for a hearing and then only if the public in-
terest demanded that this should be so”.

In R v Secretary of State for the Home Department, ex p Asif Mahmood Khan'® a
Home Office circular letter stated that although the Immigration Rules did not
permit a foreign child subject to immigration control to enter the United Kingdom
for the purposes of adoption, the Secretary of State would permit such entry pro-
vided certain specified criteria were met. The criteria involved the adoption being
genuine and not merely a device for obtaining entry, that the child’s welfare in this
country be assured, that the courts here would be likely to grant an adoption order
and that one of the intending adopters be domiciled in the United Kingdom. The
letter then stated the procedure to be followed by would-be adopters. This was to
obtain an entry clearance from an entry clearance officer abroad. That officer
would have to be satisfied of the child’s wishes and the wishes of the natural par-
ents. The applicant and his wife wished to adopt a relative’s child living with its
natural mother in Pakistan. An application for an entry clearance was made in Is-
lamabad. All the various criteria listed above appeared to have been satisfied.
However, in due course, following referral of the matter to the Home Office, entry
clearance was refused. This was on the ground that there were no “serious and
compelling family and other considerations” such as would make refusal of per-
mission to enter undesirable. The entry clearance officer’s report to the Home Of-
fice had made clear the fact that the child in question was living in good condi-
tions with his natural mother.
The court held that:

“There is not a word [in the circular letter] to suggest that in exercising his discretion the
Secretary of State requires to be satisfied that the natural parents are incapable of looking
after the prospective adoptee, or even that their ability or inability to do so was considered
relevant ... The whole tenor of the letter is that, if the application was genuine, if the child’s
welfare was assured, if a court would be likely to grant an order and if the natural parents
gave a real consent, the child would be let in and its ultimate fate left to the court here ...
Here, it is contended that the applicant, by virtue of the terms of the Home Office letter, had
a legitimate expectation that the procedures set out in the letter would be followed and that
such legitimate expectation gave him sufficient interest to challenge the admitted failure of
the Secretary of State to observe such procedures”.

132 [1984] 1 WLR 1337.
133 [1984] 1 WLR 1337.
134 [1972]2 QB 299.

135 [1984] 1 WLR 1337.
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(1) ““Legitimate expectations” in this context are capable of concluding expecta-
tions which go beyond enforceable legal rights, provided they have some reason-
able basis™.

(2) “The expectations may be based on some statement or undertaking by, or on
behalf of, the public authority which has the duty of making the decision if the au-
thority which has the duty of making the decision has, through his officers, acted
in a way that would make it unfair or inconsistent with good administration for
him to be denied such an inquiry”. ,

(3) ... The justification for it is primarily that when a public authority has
promised to follow a certain procedure, it is in the interest of good administration
that it should act fairly and should implement its promise so long as implementa-
tion does not interfere with its statutory duty ... [ have no doubt that the Home Of-
fice letter afforded the applicant a reasonable expectation of the procedures it set
out”.

The development of possible justifications for recognising the existence of sub-
stantive legitimate expectation can be illustrated by a variety of more recent cases.
Sedley J stated his reasons for recognising the existence of substantive legitimate
expectation in the case of R v Ministry for Agriculture, Fisheries and Food, ex p
Hamble:* “the real question is one of fairness in public administration. It is diffi-
cult to see why it is any less unfair to frustrate a legitimate expectation that the ap-
plicant will be listened to before the decision maker decides to take a particular
step”. Sedley J defined the principle of legitimate expectations by referring to case
law of the European Court of Justice and Jiirgen Schwarze’s research as follows:

“Legitimacy in this sense is not an absolute. It is a function of expectations induced by
government and policy considerations, which militate against their fulfillment. The balance
must in the first instance be for the policy maker to strike, but if the outcome is challenged
by way of judicial review, I do not consider that the court’s criterion is the bare rationality
of the policy maker’s conclusion. While policy is for the policy maker alone, the fairness of
his or her decision not to accommodate reasonable expectations which the policy will
thwart remains the court’s concern”.!3’

Craig places much on the idea of legal certainty. This is an important part of le-
gitimate expectation, as it aims to preserve expectations that an individual might
have acted upon in certain cases. The main argument against the existence of sub-
stantive legitimate expectations is that it has an undesirable effect of fettering gov-
emmental policy choices. If there is to be effective government, then it is argued
by some that they must have total discretion to alter policies at any time. As Craig
notes, however, any argument about the fettering of governmental policy is coun-
tered fairly effectively by the realisation that the fetter on policy is only tempo-
ral.!® The strongest claim for substantive legitimate expectation arises from a
clear and unambiguous claim. Another way of showing that there are substantive

136 1199512 ANl ER 714 at 729.
137 11995] 2 Al ER 714 at 731.
138 Craig, P., Administrative Law, 1999, 617-618.
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legitimate expectations is through a course of dealing where there is consistent
conduct over a long period of time.'*

The concept of substantive legitimate expectation has been confirmed in the
decision of R v North and East Devon Health Authority, ex p Coughlan.'*® Ms
Coughlin had been the victim of a road traffic accident and as a consequence had
been physically disabled. In 1993 the applicant was moved to a purpose built facil-
ity and was assured by the health authority that this would be her home for life.
However, the health authority decided to close the house. The applicant chal-
lenged the decision, inter alia, that on the grounds of the promise made the appli-
cant had a substantive legitimate expectation to stay in the house. It was held that
the closure was not justified by overriding public interest and that the applicant
had a substantive legitimate expectation. Since the decision in Coughlan it appears
to be more likely to establish substantive legitimate expectation if the representa-
tion was made in a direct manner, if the expectation arises within a limited class of
people and if the individual relied to their detriment on the expectation.

However, even if substantive legitimate expectations are identified, there is the
need for the individual to prove that the departure from the legitimate expectation
was unreasonable. The question therefore is which test should be applied in de-
termining the unreasonableness of the departure? Should it be the traditional Wed-
nesbury test, a modified version of it or the test of proportionality? Both cases
Hamble and Coughlan seem to direct towards a test based on faimess and propor-
tionality. Accordingly, the breach of a legitimate expectation is an abuse of power
and that is unlawful. Lord Woolf said in Coughlan: “for our part, in relation to this
category of legitimate expectation, we do not consider it necessary to explain the
modermn doctrine in Wednesbury terms ...”14!

In the case of R v Secretary of State for Education and Employment, ex p Beg-
bie'* the existence of the principle was confirmed. Peter Gibson LJ said:

“Mr Beloff submits that the rule that a public authority should not defeat a person’s legiti-
mate expectations is an aspect of the rule that it must act fairly and reasonably, that the rule
operates in the field of substantive as well as procedural rights. He cites authority in support
of all these submissions and for my part I am prepared to accept them as correct, as far as
they go”.1#

The further development and establishment of the principle in English public law
will depend on the clarification of outstanding issues: the question whether it may
be based on policies which are unknown to the person claiming the expectation
and ultra vires representations.

In R (Rashid) v Secretary of State for the Home Department'* the question
arose whether a legitimate expectation may be based on a policy which the claim-

1
1
1
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ant was not aware of at the relevant time. The claimant was refused asylum in the
United Kingdom and was unsuccessful before the adjudicator and Immigration
Appeal Tribunal. The reasons given were that he could seek refuge in the Kurdish
Autonomous Zone where he would be safe. One issue in the case was that the
claimant was unaware of a policy in the Home Office on internal relocation which
was in place at the time of the proceedings. Accordingly:

“The internal relocation to the former [Kurdish Autonomous Zone] from government con-
trolled Iraq would not be advanced as a reason to refuse a claim for refugee status. This was
based on the stance of the Kurdish authorities of not admitting to their territory those who
were not previously resident in that area because of a lack of infrastructure and re-

sources”. 14

The Court of Appeal held that the Secretary of State had breached the claimant’s
legitimate expectation. However, it has been questioned, on a more theoretical
level, whether “it makes sense to use legitimate expectation as the doctrinal vehi-
cle to secure compliance with policy in circumstances such as these”.!'*¢ It has
been suggested that the principle of consistency would be the more appropriate
avenue to justice. This has been defined as “the idea that administrative bodies
should not arbitrarily decline to apply the same, self-proclaimed norms to all rele-
vant cases which come before them so-long as the policy remains in force. This is
without prejudice to the capacity of the public body to change its policy”.1*

This view displays a remarkable similarity with the operation of the German
general principle of equality as enshrined in Art. 3 para 1 of the Basic Law as de-
veloped by the majority of academic opinion.'*® The advantages of this approach
are the limitation of the principle of legitimate expectation to cases where there is
actual knowledge of the policy or representation which could then refine a distinc-
tion between legal and ultra vires representations. In cases of ultra vires policies
falling outside the scope of legitimate expectations, the German courts have em-
phasised that there is no right to the consistent application of an ultra vires policy
(kein Recht im Unrechf). The position is different in the context of legitimate ex-
pectation where the subjective element, i.e. the knowledge of an ultra vires act, is
a crucial factor in the protection or denial of legitimate expectation.

The principle of legitimate expectations has taken root in English Administra-
tive law. However, some questions remain to be addressed in future decision.
One of those remaining issues is the problem of w/tra vires representation and the
question whether a legitimate expectation can arise from it and is worthy of pro-
tection. The traditional approach is based on the premise that a public authority is
restricted by its statutory duties.!*® However, in a recent case involving the poten-
tial interference with Art. 1 of the First Protocol of the Convention the courts had

45 Home Office letter, 16 January 2004, as set out in Pill LJ’s judgment: see [2005}
EWCA Civ 744 at [4]-[5] cited in Elliot, M., “Legitimate Expectation, Consistency and
Abuse of Power: The Rashid Case” (2005) JR 281.
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to tackle the question once more. Rowland v The Environment Agency’® was
concerned with the question whether the ultra vires representations of several
navigation authorities that a stretch of water was private was able to give rise to a
legitimate expectation. Mrs Rowland claimed that she was entitled to continue to
use the stretch of water as private and that it constituted a possession within Art. 1
of the First Protocol of the Convention. The Court of Appeal held that her expec-
tation was protected by Art. 1 but that departing from the representations was not
disproportionate. Despite the fact that Mrs Rowland’s claim was unsuccessful the
decision marks an important step forward in the recognition of legitimate expecta-
tions on the basis of ultra vires representations as long as interference with Art. 1
of the Convention can be shown. Mance LJ acknowledged the development of the
principle and acknowledged that the ui/tra vires doctrine was not an “automatic an-
swer” to this question any more.!!

5. Abuse of discretion in German law

a) The principle of proportionality in German administrative law

Compared to all other legal systems “under German law, the proportionality prin-
ciple has found its clearest expression both in case law and in the available litera-
ture”.’>? The principle of proportionality plays a very important role in reviewing
the legality of discretionary decisions in the Administrative Courts.!** Dating back
to a decision by the Prussian Oberverwaltungsgericht in 1882, the Bundesverfas-
sungsgericht has based it on the principle of the Rechtsstaat and basic rights.!>
There are three requirements which have to be complied with in the application of
the principle:

“First, the state measure concerned must be suitable for the purpose of facilitating or
achieving the pursued objective. Secondly, the suitable measure must also be necessary, in
the sense that the authority concerned has no other mechanism at its disposal which is less
restrictive of freedom ... Finally, the measure concerned may not be disproportionate to the

restrictions which it involves”.1>%

The principle enjoys constitutional status'*s and has to be applied by all public au-
thorities in the exercise of their powers.'>” Because of its importance when exer-
cising public powers, it is contained expressly in some statutes such as the law
regulating the police. The following case is one of the numerous decisions by the
Bundesverwaltungsgericht which held an administrative decision unlawful on the
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grounds of a violation of the principle of proportionality.!*® It is an uncontroversial
case which, however, illustrates well the rational approach by the German court.

However, three cases decided in the 1990s illustrate that the standard of review
applied by Administrative Courts and the Constitutional Court is in a state of flux
and not always uncontroversial. As will be illustrated in cases below, the standard
of review applied by the Federal Administrative Court has varied depending on
the subject matter. Another case will illustrate the strict application of the princi-
ple of proportionality in the Federal Constitutional Court which has led to contro-
versy within the panel. Finally, the Bundesverwaltungsgericht has applied a re-
duced intensity of review in a case concerning the exercise of the German airforce.
More recently the strict operation of proportionality in the context of balancing in-
dividual rights and security in the fight against terror has been called into question.

In Bundesverwaltungsgericht (BverwG, NJW 1995, 3334) the appellant was a
bus driver with 18 years’ work experience. In 1992 the relevant authority refused
his application for an extension of his licence. The reason for the refusal was the
fact that he had reached the age of 50 and had failed to submit a medical and psy-
chological certificate containing details about his personality. Instead the applicant
had submitted an undetailed certificate by a doctor specialising in occupational
medicine confirming his fitness for the driving of a bus. The Strafenverkehrszu-
lassungsordnung (Law on Admission to the Highways) is the basic text governing
licences for buses and other vehicles. According to Sect. 15, the applicant for an
extension of a bus driving licence has to submit either a certificate by a specialised
doctor or a certificate issued by an institution specialising in medical and psycho-
logical reports. Further regulations by the Ministry of the Interior lay down that a
more detailed report is required for applicants who have reached the age of 50.
The concrete content, which such a report should have, is not laid down by the
regulations. The authority considered the short medical certificate, which was
submitted by the applicant alone, insufficient and required the applicant to submit
a medical and psychological certificate issued by a recognised institution. The ap-
plicant refused any further examinations claiming that the requirement of such a
certificate was disproportional and was refused the extension of his driving li-
cence. The Lower and Higher Administrative Courts dismissed his application and
he then appealed to the Bundesverwaltungsgericht on a point of law.

The Bundesverwaltungsgericht held that the requirement of a detailed medical
and psychological report violated the principles of legal certainty and proportion-
ality. A medical report should concentrate on particular issues concerning the age-
related abilities such as attention span and stamina. The court further held that the
requirement that such a certificate had to be issued by a recognised institution
rather than a specialised doctor was disproportionate.

Generally, a medical certificate is sufficient as proof for the fitness of an appli-
cant. However, the authority is empowered to request a more detailed medical re-
port. The law does not contain any specifications as to when one or the other is re-
quired. However, the order in which both proofs appear within the law implies

158 See Brinktrine, R., Verwaltungsermessen in Deutschland und England, 1998, 129 with
further references.
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that a certificate is required in general, whereas a report will be required if specific
circumstances such as age may give particular reason for a more detailed medical
and psychological examination. However, if the authority decides that a full medi-
cal report is necessary the principle of legal certainty and proportionality require
the authority to specify which particular issues are to be covered by the medical
expert. In this case, the examination would have to be restricted to the abilities of
a driver which with an increase of age tend to be affected such as attention span,
stamina, the ability to react quickly and to concentrate. The authorities though
failed to specify the content of the required detailed examination and therefore
violated the principle of proportionality. The requirement to submit a report issued
by a recognised institution rather than a single specialised doctor also violates the
principle of proportionality.

This case illustrates the stringent approach by the Bundesverwaltungsgericht in
applying the principle of proportionality to the authority’s decision. The court
identified the purpose of the law as protecting the public from danger stemming
from bus drivers who do not have the physical ability to drive a bus safely, i.e. the
court identified qualities such as attention span and stamina. However, in review-
ing the discretion which was given to the authority in deciding whether they re-
quired a full medical report, the court balanced the interests of the general public
against the interests of the individual bus driver. Without referring to human rights
or basic rights, the court held that no full medical report, including a psychological
assessment, was required. In order to comply with the principles of legal certainty
and proportionality, the authority was under a duty to specify which tests should
have been carried out. This would have been a less restrictive measure. The case
illustrates the emphasis on the analysis of the purpose of the enabling statute in
asking whether the request of a full medical report was necessary to achieve the
objective of the Law on Admission to the Highways. It carried out tests which re-
quired the balancing of the competing public and private interests at stake and
reached the conclusion that the authority could have reached an alternative course
of action, i.e. the request of a detailed report concerning specific qualities which
are vital to the fitness of the applicant in order to drive a bus as opposed to a full
medical report.

That the principle of proportionality is applied too often has been criticised and
the judge who decides that the decision is not suitable, unnecessary or dispropor-
tionate is likely to replace the decision of the authorities with his or her own
view.!? With regard to the separation of powers between the legislature and the
court, this point has been raised in 1995 in the dissenting speeches by three of the
judges in Germany’s highest court, the Federal Constitutional Court.

In the East German Spies case (BVerfGE NJW 1995, 1811) the decision by the
Federal Constitutional Court is interesting in this context as it illustrates an exten-
sive use of the principle of proportionality which has been described as embarking
“on a problematic course of striking down federal legislation on the basis of mere
policy arguments”.'®® The decision concerned the conviction of East German spies

159 Schwerdtfeger, G., Offentliches Recht in der Fallbearbeitung, 10th edn, 1993, para 99.
160 Nolte, G., Rédler, P., “Rapports: Germany” (1995) European Public Law 494 [501].
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under the West German Criminal Code for espionage before reunification. They
had not acted from the territory of the Federal Republic.’®! The applicants chal-
lenged their convictions on the basis that they were in contravention to the equal-
ity principle as their West German counterparts were not liable in the absence of
any East German criminal law after reunification. The Constitutional Court did not
find a violation of the equality principle as East and West German spies did not
belong to the same category of persons. The Constitutional Court held, however,
that different from the convictions of spies having acted on West German terri-
tory, the convictions were disproportionate. It held that:

“in the light of the “unique situation”, i.e. that the protecting and supporting state had
ceased to exist ... the prosecution of espionage activities which were conducted strictly
from East German territory was disproportionate having regard to the purposes which could

legitimately be pursued through criminal law”.162

The three dissenting judges's* criticised the majority for having overextended the
principle of proportionality as they had in effect granted amnesty for East German
spies. The court, however, did not have the power to act like a legislator. An am-
nesty for espionage activity had at no point been agreed upon by the partners of
the Treaty of Unification. The dissenting judges further stated that the majority
had used the principle of proporiionality in order to disguise considerations of pol-
icy, which cannot be dealt with in correctly applying the principle. The guiding
principles should have been the principle of legal certainty and the protection of
legitimate expectation. The expectation of the spies was, however, not to be pro-
tected as they relied on the fact that German reunification would not take place in
the foreseeable future. Such an expectation was not to be worthy of protection un-
der the federal constitution. The judges pointed out that the principle of propor-
tionality is in danger of being overstretched into a wide constitutional principle
(verfassungsrechtliche Generalklausel). The competing interests at stake cannot
be decided by the court alone, but have to be defined in accordance with existing
values, here the criminal law.

Academics and to an extent the Administrative Courts in opposition to the Con-
stitutional Court have always been concerned with a strengthening of the admini-
stration. It is interesting to note that there appear to be varying standards of review
depending on the subject matter. A more recent decision by the Federal Adminis-
trative Court illustrates the application of a lower standard of review than the
standard applied by the Federal Constitutional Court in the context of low-level
flights carried out by the German airforce.'¢

In the Low Level Flights case (BverwG JZ 1995, 510) the Federal Administra-
tive Court refrained from an intensive review of the decision of the Federal Minis-
try of Defence to allow flights below the regular flight level. The governing statute
authorises such flights if they are necessary to fulfil compelling state interests. The
Federal Administrative Court restricted its review on the question whether the

161 (1995) NJW 1811; see a short summary in Nolte and Rédler, supra n. 160, 503.
162 Nolte and Radler, supran. 160, 501.
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164 (1995) JZ 510; see a short summary in Nolte and Rédler, supra n. 160, 153.
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Ministry had taken into account all relevant circumstances and whether they had
adequately considered the interests of the affected local communities and citizens.
It thereby granted the Ministry a margin of appreciation which is usually confined
to planning decisions.

The contrast between the approaches taken by the Federal Administrative Court
and the Constitutional Court was well illustrated by a controversial case which
was concerned with the margin of appreciation of examination bodies. What is
taking place in an increasing juridification of the exercise of administrative discre-
tion is, however, mainly due to the intensive protection of basic rights.!> An im-
portant case of the Federal Constitutional Court decided in 1991 emphasised that
the protection of individual rights plays a vital role in the review of discretionary
powers. Therefore a change in the application of the principle of proportionality,
which is based on the protection of basic rights and the principle of the
Rechtsstaat, is unlikely. The position of the Federal Constitutional Court in this
case differs significantly from the Administrative Courts. It is a decision by the
Federal Constitutional Court concerning constitutional complaints by candidates
in the state law exam who alleged a potential violation of their right to choose a
profession freely (Art. 12 Basic Law).

b) Human rights protection and discretion in Germany

Basic rights may set clear limitations on the exercise of administrative discretion.
The following case illustrates the approach taken by the Federal Administrative
Court in reviewing the exercise of discretionary powers based on a statute which
limits the right to freedom of assembly as contained in Art. 8 of the Basic Law.!%6
In the Assembly case (BVerwGE 26, 135) the applicant was a member of the
“international association of conscientious dissenters”. About eight members met
in May 1962 to demonstrate against nuclear tests which were planned by the
United States. They met in front of the American Consulate General to express
their views. Half an hour later the police appeared and dissolved the demonstra-
tion. The applicant’s complaint against the dissolution was unsuccessful. The po-
lice argued that the demonstration had not been registered and that no leader was
identifiable. The law governing the organisation of demonstrations and their disso-
lution is the Law on Assembly (Versammlungsgesetz). According to Sect. 14,
demonstrations in the open air have to be registered with the relevant authorities.
According to Sect. 15, the police may dissolve a demonstration if it is not regis-
tered. This law constitutes a restriction on the right to freedom of assembly pro-
tected under Art. 8 of the Basic Law. Therefore the Federal Administrative Court
was concerned with the constitutionality of the authorising statute. German law
poses restrictions on these enabling statutes if they potentially interfere with basic
rights (Schranken). Accordingly, the legislator has to respect other constitutional
rights such as the right to equality and the constitutional principle enshrined in

165 Maurer, H., Allgemeines Verwaltungsrecht, 1999, 144,
166 Article 8 Basic Law: “(1) All Germans have the right to assemble peacefully and un-
armed without prior notification or permission”.
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Art. 19(2) that in no case may the essence of a basic right be encroached upon.
The proportionality principle plays an important role in that the legislator has to
balance the individual freedom carefully against the protection of the public inter-
est. The court held that the provisions concerning the registration and the dissolu-
tion of a demonstration contained in the Law on Assembly complied with these
requirements. The court held that the nature of demonstrations in the open air car-
ries potential risks for public order and security. Accordingly, the authorities need
to be informed in advance in order to take appropriate measures for the protection
of public order. Further, the court held that the decision to dissolve the demonstra-
tion was the lawful exercise of a police officer’s discretion under the statute. Ac-
cording to Sect. 15, the police may dissolve a demonstration if it is not registered.
The exercise of discretion would be unlawful if it were exercised in a way which
would contravene the intention of the statute, for example, it would be unlawful if
the officer had dissolved the demonstration in order to prevent the expression of
particular political or philosophical views. The discretion has to be exercised ac-
cording to the purpose of the statute. The decision was also proportionate because
the police were concerned that the demonstration could expand to a degree which
would jeopardise public order. Further, the demonstrators were able to register an-
other demonstration to be held in the next few days which would give the police
the chance to be prepared. For the same reasons, there was no violation of the
right to equal treatment.

One of the controversial areas of judicial review of undefined legal concepts for
the German courts has been the appeal against examination results. The Adminis-
trative Courts clearly have jurisdiction over these cases because in some subjects
such as medicine, teaching and the legal profession the universities do not carry
out the final exams, but the state does in so-called state exams. The results in these
exams are classified as administrative acts which are open for appeal to the Ad-
ministrative Courts. The jurisprudence developed by the Administrative Courts in
these cases was marked by a restrictive approach. In the review of examination re-
sults, the Administrative Courts recognised a highly sensitive issue which could
not easily be reviewed by a court and which would have no expertise in the matter
unless the examination at stake was a law exam. In the Administrative Court’s
view, pedagogic-scientific value judgments of examiners were only subject to lim-
ited review. The courts restricted their scrutiny to the questions whether the exam-
iner based his or her decision on incorrect facts, erred in general principles of as-
sessment or took irrelevant considerations into account. However, the Federal
Constitutional Court ruled in 1991 that Administrative Courts may fully review
the decisions by examination boards.

In Law State Exam case 11 (BVerfGE 84, 34) the applicants for the constitu-
tional complaint were both candidates in the state exams for lawyers. The first ap-
plicant had unsuccessfully appealed against the exam result awarded in the second
state exam. In his view the marks he had been given for his oral presentation were
too low. In the candidate’s view the examiners had based the assessment on the
fact that the candidate had followed a legal opinion other than that contained in the
leading case law and academic opinion. He also appealed against the result of his
oral examination.
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The second applicant had failed his first state exam for the second time. He ap-
pealed against the result given for his dissertation. The Administrative Courts held
that neither of the decisions could be annulled because the examiners had acted
within their margin of evaluation (Beurteilungsspielraum). According to the Ad-
ministrative Courts the content of the decision could not be subject to judicial re-
view. The constitutional complaints were admissible, but unsuccessful on their
merits. According to Art. 12 of the Basic Law, examinations which lead to a pro-
fession or occupation have to be designed in compliance with the basic right to
choose a profession or occupation. Article 12 provides that: “(1) All Germans
have the right freely to choose their occupation or profession, their place of work,
study or training. The practice of an occupation or profession may be regulated by
or pursuant to a law”. Therefore, candidates should have the right to appeal
against the final examination results. However, the decision by the higher court
may not amount to a second guessing of the original decision.

The case law developed by the Administrative Courts on the margin of evalua-
tion for the administrative authorities sufficiently protects the right under Art.
19(4) of the Basic Law to the extent that it is granted for decisions regarding
evaluations specific to exam situations. However, the courts may review disputes
between the examiner and the candidate relating to questions on the subject mat-
ter. Article 19(4) provides that: “where public authority violates rights the person
affected shall have recourse to law ...”

Article 12(1) of the Basic Law contains the principle that an answer in an exam
which leads to a profession or occupation which contains an acceptable solution
(vertretbar) based on logical arguments may not be considered a wrong answer.
The Bundesverfassungsgericht held that laws which regulate the training for an
occupation and which contain provisions on required assessments and examina-
tions interfere with the right freely to choose an occupation or a profession guar-
anteed in Art. 12(1) of the Basic Law. This applies to the first and second state
exam for lawyers.

The state exams interfere with the right to choose a profession because the re-
sult in the exam is decisive concerning the choices a candidate can make over his
professional development. However, judicial review of such examination deci-
sions is limited by the fact that the assessment procedure is marked by a number
of difficulties which can hardly be tackled in a court proceeding. The marking
process is influenced by subjective impressions and the coincidental preference of
an examiner for a specific subject. The internal appeal body (Widerspruchsbe-
horde) merely reviewed whether any substantial errors were made in the assess-
ment of the candidates.

The applicants take the view that the Administrative Courts should have re-
viewed the exam results more intensely. The case law of the Administrative
Courts regarding the granting of a margin of evaluation does not fully comply
with the guarantees contained in Art. 19 IV of the Basic Law. Article 19 IV pro-
vides that: “where public authority violates rights the person affected shall have
recourse to law ... Hereby not only access to justice but also efficient judicial pro-
tection is safeguarded. The citizen has the right to efficient judicial protection”.
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Generally the courts are under a duty fully to review both facts and legal ques-
tions underlying an administrative decision. If part of the decision is concerned
with the application of an undefined legal concept such intensive retrospective ju-
dicial review will also be carried out. Restrictions on the intensity of judicial re-
view generally only apply to the review of discretionary decisions. The decision
whether or not a candidate is entitled to be rewarded a pass in a state exam in-
volves the application of an undefined legal concept. This has to be distinguished
from a discretionary power. However, exams which restrict access to certain pro-
fessions require difficult evaluations which have to be carried out within the con-
text of the whole examination. This requirement flows from the equality principle
contained in Art. 3 of the Basic Law. As a result, the decision maker should be
granted a margin of evaluation which is free from judicial control.

However, this margin of appreciation only covers questions concerning the ex-
aminer’s evaluation. Purely academic questions regarding the content of an an-
swer, however, can be fully reviewed. The review of such questions will normally
require an expert to assist the judges. However, such practical obstacles are no
reason to restrict the effective judicial protection guaranteed in Art. 19 IV of the
Basic Law.

Here, the legal limits to discretion imposed on the legislator by the constitution
in the Constitutional Court’s jurisprudence and the mechanisms of judicial review
through the Administrative Courts, as well as the final jurisdiction of the Constitu-
tional Court, leave the authorities with a rather limited area of discretionary
power. It is questionable whether this approach is feasible. It may lead to an over-
burdening of Administrative Court judges who in the light of this decision will
have to review decisions of a highly technical and subject-specific nature requir-
ing the support of expert witnesses.

The traditional protection of Basic rights and the proportionality principle has
become under new pressures as a result of the developments since 11 September
2001. The fight against terror has become a common problem for different legal
systems in Europe. There are no indications that terror attacks are to be expected
within Germany.'¥” However, Germany had been host to some of the attackers of
9/11. In response the German Parliament swiftly enacted counter-terrorism legisla-
tion. The Security Packages I and Il contain amendments to 19 different statutes
and six statutory orders. Amongst these are eavesdropping and phone tapping, the
extension of powers of the security authorities, banning of extremist religious as-
sociations, measures affecting asylum seekers and grid search (Raster-
Sfahndung).'®® Grid search involves the compilation of records from various
sources used for statistical profiling of potential terror suspects. These legislative
changes mvolved striking the difficult balance between the “the protection of in-

167 Gross, T., “Terrorbekdmpfung und Grundrechte, Zur Operationalisierung des Verhlt-
nisméBigkeitsgrundsatzes” (2002) Kritische Justiz 1.

168 BR — Drucksache 1059/01, 14 December 2001; for a good discussion of these legisla-
tive changes in English, see Zoller, V., “Liberty Dies by Inches: German Counter-
Terrorism Measures and Human Rights”, 5 German Law Journal no. 5 (1 May 2004) —
Special Edition; Martin Nolte, “Die Anti-Terror-Pakete im Lichte des Verfassungs-
rechts” (2002) DVBI 573.
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dividual rights and collective security”.!®® It has been argued that this is not a new
challenge posed to German law. The threat by German terrorists in the 1970s and
the consequences of the Schengen agreement posed questions that required a care-
ful weighing of individual nights and the need for security.!”® The challenge has,
however, changed in that the 1970s anti-terrorism legislation was tackling threats
from individual terrorists or smaller circles. In this current political climate, the
question of whether the cornerstone of German constitutional law, the principle of
proportionality, could survive has been widely discussed:

“The danger is no longer regarded as emanating from individual culprits, rather from a dif-
fuse level of threat that has to be dealt with by way of preventive measures. The weighing
ratio has shifted away from the weighing of individual, subjective legal positions to a

weighing of objective legal perspectives”.!7!

This shift in constitutional law has been described as follows:

“Security concems tend to override civil liberties. The weighing of freedom and security
tends to work in favour of the latter because individual civil liberties no longer constitute a
relevant legal position within the balancing process, can be levelled with “protection du-
ties” and find themselves in a situation of disproportionality where factual (empirical) evi-
dence overrides normative validity”.

Lepsius sees the danger in the ill-definition of “security” and “danger”, terms
which are replaced by a “diffuse scenario of threat, risk and networks” resulting in
a “loss of legal rationality”. It has been suggested that this could mean a shift
away from a legal to a political constitution: “constitutional law is then limited to
the restating of political thinking for which it can no longer maintain safeguards.
As a consequence, the protection of individual civil liberties can no longer be
achieved through legal means, but only through political means”. 172

However, in its decision of 4 April 2006, the Federal Constitutional Court set
limits to the grid search practice in upholding the principle of proportionality.!”
The decision was concerned with the constitutional complaint of a Moroccan stu-
dent who claimed that his right to informational self-determination had been
breached by data screening in Nordrhein-Westfalien. This was part of a national
grid search for Islamic terrorists. State officials searched data from universities,
registration offices and the Central Register of Foreigners. The data was then
evaluated applying criteria such as sex, age (18—40), student status, Islamic relig-
ion and land of origin. The court held that the principle of proportionality required
that the legislator can only breach human rights if a concrete danger is present or
for higher values — a general danger or threat is insufficient. Concrete facts point
to the preparation and execution of further terrorist attacks. The court held that
such facts had not been established. The decision was welcomed by elec-

169 Lepsius, O., “Liberty, Security, and Terrorism: The Legal Position in Germany”, 5
German Law Journal no. 5 (1 May 2004) — Special Edition.

170 Tbid.

171 Tbid.

172 Tbid 459.

173 1 BvR 518/02.

jry
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tronic/data privacy lawyers and politicians from the Greens, FDP and the Left
Party; the Bavarian Interior Minister Beckstein referred to the ruling as a black
day for the war on terror./™ In conclusion, the doubts as to the appropriate role of
legal means in securing civil libterties remain purely academic since the role of
the Federal Constitutional Court in upholding individual rights cannot be reduced
that easily.

¢) Undefined legal concepts

The following case has been chosen to illustrate the high intensity of judicial con-
trol in reviewing so-called undefined legal concepts. The scrutiny of judicial con-
trol of the two related concepts (undefined legal concepts and discretion) differs.
Generally speaking, the interpretation of undefined legal concepts is reviewed
fully by the courts. This scrutiny even includes the correct application of law to
the facts of the case. This often requires that the courts take fresh evidence, for ex-
ample, by hearing expert witnesses.!”

This general principle, which is still applied by the Administrative Courts,
however, has been widely criticised in academic writing since 1955.176 Bachof has
developed the doctrine of margin of appreciation (Beurteilungsspielraum). As a
consequence, this doctrine has led to a restriction of the full scrutiny approach of
the courts when reviewing undefined legal concepts. The current discussion fo-
cuses on the question whether the concept of the norm in its form as described
above should be given up in order to conform to European standards. The distinc-
tion between undefined legal concepts such as public weal or danger to minors
and discretionary powers merely covering the legal consequences of a norm where
there is a choice of action is not known in English or European law. In clearly de-
fined circumstances the Federal Administrative Court has granted some subjective
area of evaluation with regard to undefined legal concepts to the authorities which
are not fully reviewable.!”

To name a few examples, the Federal Administrative Court has held that those
decisions which are based on circumstances which are not comprehensible or can-
not be repeated are not fully reviewable. Under this heading fall decisions about
personal abilities such as the suitability of a civil servant for a post. Highly con-
troversial still is the area of decisions in examination situations and a variety of
cases can be found. Other main groups in which the power to review decisions is
restricted are decisions based on scientific or artistic considerations and for which
the legislator has provided for the decision to be made by a specially qualified per-
son within the administration. Examples would be the decision on the admissibil-

174 http://www.heute.de/ZDFheute/inhalt/18/0,3672,3936690,00.hitml.

175 Redeker, K.von Oertzen, H.J. Verwaltungsgerichtsordnung, 1997, 708; Nolte, G.,
Radler, P., “Judicial Review in Germany” (1996) European Public Law 26 [28].

176 Redeker, K., von Oertzen, H.J., Verwaltungsgerichtsordnung, 1997, 694 with further

references.

Decisions in examinations, assessment of personnel in the Civil Service, decisions of

valuation by experts, for instance, the Federal Scrutiny Agency under the law on the

distribution of books dangerous to minors and policy decisions of the administration.

177
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ity of a child to a special needs school or the requirements needed to become an
architect. A margin of appreciation is further recognised for decisions which are
taken. by specially designated agencies such as the Federal Scrutiny Agency
(Bundespriifstelle) on the question whether publications represent a danger to mi-
nors. However, as we will see below, in a controversial decision in 1983 the Con-
stitutional Court has reversed the position of the administration and ordered more
judicial scrutiny in cases of constitutional relevance.!”® Other groups of decisions
for which a margin of appreciation was granted include those which involve a
prognosis regarding political, economic, social or cultural developments or deci-
sions regarding highly technical issues or planning considerations.!”

The remaining question is to what extentis judicial scrutiny limited in these
cases in which a margin of appreciation is granted? A general standard for the
limitation of judicial scrutiny appears to be difficult and the case law seems to
have developed independent rules in each group of cases. The finding of facts re-
mains fully reviewable. Furthermore, procedural issues are reviewable, in particu-
lar, the right to a hearing. However, procedural defects can be cured under Art. 45
of the Law on Administrative Procedure or considered irrelevant under Art. 46.'%
The power to review the decision is restricted to a review of its legality.

The following example is a decision by the Bundesverwaltungsgericht, dated
10 November 1988.1%1

178 BVerfGE 83, 130.

17 Redeker, K., von Oertzen, H.]., Verwaltungsgerichtsordnung, 1997, Art. 114, 703.

180 Article 45 Law of Administrative Procedure 1976 (Verwaltungsverfahrensgesetz) Cur-
ing of Defects of Procedure and Form:
“(1) Unless it makes an administrative act void under Art. 44, a violation of the provi-
sions relating to form or procedure is inconsequential if:
1. an application required for the taking of an administrative act is made after the act;
2. the required reasons are given after the act was issued;
3. the required hearing to a participant is given after the act was issued;
4. the decision of a committee whose participation in the taking of the administrative
act is required has considered it afterwards;
5. the required participation of another authority takes place afterwards.
(2) Actions under clause (1) nos. 2 to 5 may only take place before the conclusion of
the procedure and in case no procedure takes place before the filing of a suit in an Ad-
ministrative Court”.
Article 46 Consequences of Defects of Procedure and Form (old version before 1996):
“Quashing of an administrative act which is not void under Art. 44 cannot be claimed
on the ground that it has been taken in violation of the provision on procedure, form or
territorial competence if no other decision could have been taken in the matter”.
Note the change in the wording in Art. 46 after the reforms in 1996. See Chapter Four
for more details.
Consequences of Defects of Procedure and Form (new version from 1996):
“Annulment of an administrative act which is not void according to the provision in
Art. 44 cannot be sought if the flaw only relates to either the procedure, the formal as-
pects or local administrative competence if it is obvious that the breach had no influ-
ence on the decision on its merits”.

181 (1988) 81 BVerwGE 12.
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The case was concerned with the refusal of a licence for pesticides. The appli-
cant was engaged in the production and marketing of pesticides. The Federal Li-
censing Authority refused the application for a renewal of existing licences and a
new licence for a new pesticide. The reason for refusing the applications was that
research had shown pesticides of that kind had unacceptable harmful effects ac-
cording to scientific knowledge. The Lower Administrative Court (Verwaltungs-
gericht) allowed the claim in part and instructed the Licensing Authority to renew
part of the licences for two years and ten months. The court held that during this
time no harmful effects on nature were to be expected. The revision was allowed
in part. The interesting part of the decision concerns the interpretation of the legal
basis for granting licences of such kind. The Pflanzenschutzgesetz (Law on the
Protection of Plants) as amended in 1986 is the basic law governing licences for
pesticides in Germany. It sets out the requirements for the award of a licence in
Art. 15 Sect. 1. Accordingly, the following requirements have to be met:

“(1) the pesticide has to meet the requirement of efficacy

(2) it should not jeopardise public health

(3)(a) it should not have any harmful effects on human health, the well being of animals or
on fresh water resources

(b) it should not have any “other effects”, in particular, “on the ecological system which ac-
cording to scientific knowledge are unacceptable™”.

The requirement at stake was that contained in Sect. 3b, according to which pesti-
cides should not have any “other effects”, in particular, “on the ecological system”
which according to scientific knowledge are unacceptable.

The Lower Administrative Court erred in the interpretation of that requirement
by assuming that a licence should only be refused if, with a high degree of prob-
ability, the pesticide has harmful effects on the ecological system. However, what
is meant 1s that harmful effects with a high degree of probability should by ex-
cluded. As a result it reached a judgment partly in favour of the applicant.

The defendant authority submitted that the question of whether the pesticide
has any “other effects on the ecological system” is an undefined legal concept
(unbestimmter Rechtsbegriff) and subject to only a restricted review by the courts.
The authority argued that deciding such a question is a value judgment which de-
pends on the choice between alternative points and that the Authority had discre-
tionary powers to decide the matter (Beurteilungsspielraum). As a result, judicial
review was restricted to particular errors being made in the exercise of the discre-
tionary powers.

However, the Bundesverwaltungsgericht did not share the view of the Licens-
ing Authority and the Lower Administrative Court and held that the courts are re-
quired to review fully the value judgment involving an undefined legal concept.
This means their review is not restricted as in the case of discretionary powers.
The Lower Administrative Court was under a duty to review the balancing of
competing issues and the value judgment in full which includes a full review of
the underlying facts of the case. At this point the Bundesverwaltungsgericht refers
to its earlier decisions regarding the full review of concepts such as “danger” and
“probability”. Therefore the question of whether the pesticide would have “any
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other effects” had to be decided afresh by the administrative authority. The court
is required to review the correct application of the law to the facts, which can in-
" clude the taking of fresh evidence and the questioning of expert witnesses on
complex issues of a scientific or technical nature.

d) European standards for the intensity of review

The previous section has illustrated the different standards of judicial review of
discretionary powers in both jurisdictions. This part is concerned with the guide-
lines given by the European Court of Justice in setting standards for judicial con-
trol. The first case is a decision by the European Court of Justice which had been
addressed by the English High Court with a question regarding the scope of judi-
cial review required by Community law. The ruling makes interesting reading be-
cause it deals with two alternative forms of review. The ruling shows that Euro-
pean law does not require any standards of review which go further than the ap-
proach taken by English courts. The more intensive review approach taken by
German courts therefore goes beyond what is required by European standards and
places itself in splendid isolation.

In Upjohn Ltd v The Licensing Authority Established by the Medicines Act
1968 and others'®* the European Court of Justice had to deal with the question
whether national courts (here the Court of Appeal) were under an obligation to
substitute their assessment of the facts for that of the competent national authori-
ties. The case was concerned with the question to which effect the standard of re-
view in domestic courts should be guided by the European Court of Justice’s view.
It was concerned with the review of discretionary powers of the Licensing Author-
ity regarding the revocation of a marketing licence of medicines. The applicant
was Upjohn Ltd which is the United Kingdom operating company of the Upjohn
Company of Kalamazoo, Michigan, United States of America, a research-based
worldwide pharmaceutical undertaking which produced a drug called Triazolam, a
prescription drug for the treatment of insomnia. As a consequence of a case in the
United States in which a woman killed her mother while under the influence of
Triazolam, the Licensing Authority had decided to suspend the Triazolam market-
ing licences for three months. This decision was renewed every three months. The
revocation was based on the Medicines Act 1968 in connection with Council Di-
rectives 65/65/EEC, 75/318 and 75/319, as amended by Council Directive
83/570/EEC. Accordingly, an administrative phase 1s instituted when the Licens-
ing Authority is considering the revocation or marketing of a licence and the
holder of the marketing licence may argue his case and, in particular, submit any
relevant documentation and be assisted by experts of his choosing in order to es-
tablish that the medicinal product which the authorities are investigating possesses
the characteristics of safety, therapeutic efficacy and quality. The Licensing Au-
thority informed Upjohn that all marketing licences for Triazolam were going to
be revoked with immediate effect as conclusions made by the “persons appointed”

182 (Case C-120/97) 21 January 1999.
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were rejected on the issues of dose equivalence and safety margins. Upjohn com-
menced proceedings for judicial review and took the view:

“That the judicial procedure in force in the United kingdom is contrary to Community law,
which, in its opinion, requires member states to institute a procedure for judicial review of
decisions taken by national authorities enabling national courts to verify the reliability of
the scientific evidence on which the administration bases its decisions to revoke marketing
licences, and thus to assess afresh the issues of fact and law and to rule, in particular, on
whether the decision taken is “correct” and complies with the principle of proportionality.
In other words, the national court ought to verify that the decision taken by the authority is
the proper decision and, if necessary, substitute its own decision for that of the author-

ity”.]83
However, the European Court of Justice held that Community law did not require

national courts to substitute their assessment of the facts for that of the competent
national authorities. The court made clear that in cases:

“Where a Community authority is called upon, in the performance of its duties, to make
complex assessments, it enjoys a wide measure of discretion, the exercise of which is sub-
ject to a limited judicial review in the course of which the Community judicature may not
substitute its assessment of the facts for the assessment made by the authority concerned.
Thus, in such cases, the Community judicature must restrict itself to examining the accu-
racy of the findings of fact and law made by the authority concerned and to verifying, in
particular, that the action taken by that authority is not vitiated by a manifest error or a mis-

use of powers and that it did not clearly exceed the bounds of its discretion”.!84

This case illustrates that the standard of review as applied by English courts with
regard to the characteristics of safety, therapeutic efficacy and quality 1s in line
with the standards applied by the European Court of Justice. The European Court
of Justice did not require a test that would go further than the review of discretion-
ary decisions as to whether they were flawed by a “manifest error”, a “misuse of
power” or an “excess of power”. As opposed to the findings by the European
Court of Justice, the view taken by Upjohn regarding closer scrutiny of the reli-
ability of the scientific evidence on which the original decision by the Licensing
Authority was based would have found strong support in German courts as the
next example will show. The European Court of Justice categorised the questions
above as discretionary whereas the German courts would have considered them as
undefined legal concepts with the consequence of a full review. It has been sug-
gested that the consequence for the German courts might be that the interpretation
of the substantive law as contained in the implementing legislation in Germany
will have to conform to the content of the Directive.'® Accordingly, the German
courts might have to refrain from full control of these concepts. In this context,

183 Upjohn Lid v The Licensing Authority Established by the Medicines Act 1968 and oth-
ers, Case C-120/97 [1999] 1 CMLR 825 at 834.

184 Tbid 847.

185 Gotz, V., “Buroparechtliche Vorgaben fiir das VerwaltungsprozeBrecht” (2002) DVBI 1

[5].
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Schwarze, however, argues that the European Court of Justice does not require the
German courts to reduce their standards of review.'#

The case of Upjohn Ltd v The Licensing Authority Established by the Medicines
Act 1968 and others'®” which we dealt with above was concerned with the ques-
tion to what extent the effectiveness of European Community law requires the ap-
plication of a particular standard in national judicial review systems. The decision
illustrates that the European Court of Justice does not require a stricter standard of
review than it would apply itself. It held that the standard of review applied by the
English court was sufficient. The German case has illustrated the higher standard
of review in the context of undefined legal concepts, which in English and Euro-
pean law would be considered as questions falling within the discretion of the au-
thorities. The concept of undefined legal concepts and their full judicial review is
not known in English or European law. The case of Upjohn has illustrated that the
European Court of Justice refers to its own standards of review, which in this case
were similar to the standards applied by the English court. As a consequence, in-
terference with the German standard of review is not to be expected.'?

e) The principle of legitimate expectations (Vertrauensschutz) in
German law

The principles of legal certainty and substantive legitimate expectation, equality
and proportionality are well established in Germany to exercise control over ad-
ministrative discretionary powers. The principles of legal certainty and substantive
legitimate expectation are based on the constitutional provisions in Arts. 208 and
2819 of the Basic Law.!"! They form the basis for the principle of the Rechtsstaat.
The constitutional status of these principles has the effect that they enjoy status
equal to legislation. As a result, in cases of conflict between the principle of ad-
ministrative compliance with statute law and the principles, a balancing process of

186 Schwarze, J., “Buropdische Rahmenbedingungen fiir die Verwaltungsgerichtsbarkeit”
(2000) NVwZ 241 [249].

187 (Case C-120/97) 21 January 1999.

188 SQchwarze, J., “Européische Rahmenbedingungen fiir die Verwaltungsgerichtsbarkeit”
(2000) NVwZ 241 [249].

189 Article 20 Political and Social Structure, Defence of the Constitutional Order:
“(1) The Federal Republic of Germany shall be a democratic and social federal state.
(2) All public authority emanates from the people. It shall be exercised by the people
through elections and referenda and by specific legislative, executive and judicial bod-
ies.
(3) The legislature shall be bound by the constitutional order, the executive and the ju-
diciary by law and justice.
@17

190 Article 28 Federal Guarantee of Land Constitutions and Local Government:
“(1) The constitutional order in the Ldnder shall conform to the principles of the repub-
lican, democratic and social state governed by the rule of law within the meaning of
this Basic Law ...”

191 Schwarze, J., European Administrative Law, 2006, 886.
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weighing the competing interests has to be carried out.’*? Court decisions and aca-
demic literature have provided detailed criteria concerning the fair balancing of
competing public interests and the right to the protection of legitimate expectation
for both cases of revocation of unlawful administrative decisions and the with-
drawal of lawful administrative decisions. A further distinction is drawn within
both categories between those decisions by which benefits are conferred and those
which impose burdens on the individual citizen. In 1976 these criteria were codi-
fied in some detail in the Law on Administrative Procedure (Verwaltungsver-
Jahrensgesetz).

The following case decided before the enactment of the Law on Administrative
Procedure concerned the question whether the applicant could rely on the princi-
ple of legitimate expectation after an unlawful benefit had been revoked by the au-
thorities.

The Widow case'* concerned the revocation of welfare benefits which had been
paid to a widow between 1953 and 1954 after she had moved from East to West
Germany. The payments were revoked on the basis that the payments had been
made unlawfully and the widow was required to repay the overpaid sums. The
court upheld the widow’s legitimate expectation that the payments were made
lawfully. The decision by the Federal Administrative Court in 1959 was a major
breakthrough for the acceptance of the principle of legitimate expectation and led
to the inclusion of a provision in Art. 48(2) of the Law on Administrative Proce-
dure: 1%

“(1) An unlawful administrative act may, even after it has become non-appealable, be with-
drawn wholly or in part either retrospectively or with effect for the future. An administra-
tive act which gives rise to a right or an advantage relevant in legal proceedings or confirms
such a right or advantage (beneficial administrative act) may only be withdrawn subject to
the restrictions of paragraphs 2 to 4.

(2) An unlawful administrative act which provides for a one-tier or continuing payment
of money or a divisible material benefit, or which is a prerequisite for these, may not be
withdrawn so far as the beneficiary has relied upon the continued existence of the adminis-
trative act and his reliance deserves protection relative to the public interest in a with-
drawal. Reliance is in general deserving of protection when the beneficiary has utilised the
contributions made or has made financial arrangements which he can no longer cancel or
can cancel only by suffering a disadvantage which cannot reasonably be asked of him. The
beneficiary cannot claim reliance when:

1. he obtained the administrative act by false pretences, threat or bribery;

2. he obtained the administrative act by giving information which was substantially incor-
rect or incomplete;

3. he was aware of the illegality of the administrative act or was unaware thereof due to
gross negligence.

In the case provided for in sentence 3, the administrative act shall in general be withdrawn

with retrospective effect.

(3) If an unlawful administrative act not covered by paragraph 2 is withdrawn, the au-
thority shall upon application make good the disadvantage to the person affected deriving

192 Tbid 887.
193 9 BVerwGE 251.
19 Richter, 1., Schuppert, G.F., Casebook Verwaltungsrechr 2™ edn, 1995, 194.
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from his reliance on the existence of the act to the extent that his reliance merits protection
having regard to the public interest. Paragraph 2, third sentence shall apply. However, the
disadvantage in financial terms shall be made good to an amount not to exceed the interest
which the person affected has in the continuance of the administrative act. The financial
disadvantage to be made good shall be determined by the authority. A claim may only be
made within a year, which period shall commence as soon as the authority has informed the
person affected thereof.

(4) If the authority learns of facts which justify the withdrawal of an unlawful adminis-
trative act, the withdrawal may only be made within one year from the date of gaining such
knowledge. This shall not apply in the case of paragraph 2, third sentence, no.1.

(5) Once the administrative act has become non-appealable, the decision concerning

withdrawal shall be taken by the authority competent under section 3. This shall also apply
when the administrative act to be withdrawn has been issued by another authority”.1%
The revocation of a lawful administrative act is dealt with in an equally detailed
fashion in Art. 49 of the Administrative Procedure Act. The special feature of this
article is the provision of compensation to make good the disadvantage to the per-
son who relied on the existence of the act to his or her own detriment.!%

195 Translation from http://www.bmi.bund.de/cln_012/nn_174390/Internet/Content/Com-
mon/Anlagen/Gesetze/VwVfg englisch,templateld=raw,roperty=publicationFile.pdf/
VwVfg englisch.

19 http://www.bmi.bund.de/cln_012/nn_174390/Internet/Content/Common/Anlagen/
Gsetze/VwVTg__englisch,templateld=raw,property=publicationFile.pdf/VwV{g_
englisch:

Article 49 Revocation of a Lawful Administrative Act:

“(1) A lawful, non-beneficial administrative act may, even after it has become non-

appealable, be revoked wholly or in part with effect for the future, except when an ad-

ministrative act of like content would have to be issued or when revocation is not al-
lowable for other reasons.

(2) A lawful, beneficial administrative act may, even when it has become non-

appealable, be revoked in whole or in part with effect for the future only when:

1. revocation is permitted by law or the right of revocation is reserved in the adminis-
trative act itself;

2. the administrative act is combined with an obligation which the beneficiary has not
complied with fully or not within the time limit set;

3. the authority would be entitled, as a result of a subsequent change in circumstances,
not to issue the administrative act and if failure to revoke it would be contrary to the
public interest;

4. the authority would be entitled, as a result of an amendment to a legal provision, not
to issue the administrative act where the beneficiary has not availed himself of the
benefit or has not received any benefits derived from the administrative act and
when failure to revoke would be contrary to the public interest; or

5. in order to prevent or eliminate serious harm to the common good.

Section 48 para 4 applies mutatis mutandis.

(3) A lawful administrative act which provides for a one-off or a continuing payment of

money or a divisible material benefit for a particular purpose, or which is a prerequisite

for these, may be revoked even after such time as it has become non-appealable, either
wholly or in part and with retrospective effect:
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f) The Europeanisation of the principle of legitimate expectations in
German law

The protection of substantive legitimate expectation is therefore highly protected
even if the original administrative act was unlawful. However, this generous ap-
proach has had to be adapted in the context of European provisions concerning the
regulation of state aid. If the granting of state aid on the basis of EC legislation is
in contravention of EC law, the rules on revocation of such an unlawful decision
are applied. According to the German provisions the revocation would be at the
discretion of the authorities. The European Court of Justice’s decision in Land
Rheinland-Pfalz/Alcan Deutschland GmbH' concerned the recovery of unlaw-
fully paid state aid as it had been granted in breach of Art. 93(3) of the EC Treaty
which requires that the European Commission be informed before state is granted.
Subsequently the European Commission requested that the state aid should be re-
voked. In the application of the rules on the recovery of unlawfully granted pay-
ments as contained in Art. 48 of the Law on Administrative Procedure (see above)
the federal government informed the Commission “that there were substantial po-
litical and legal obstacles to the recovery”. The Federal Administrative Court then
referred three questions concerning the interpretation of the German provisions to
the European Court of Justice. First, it submitted the concern that the time limit of
one year for the recovery as laid out in Art. 48(4) of the Law on Administrative
Procedure had elapsed and that therefore under German law revocation was not
possible. Secondly, it referred the question whether the state aid could be revoked
despite the substantive legitimate expectation of the beneficiary, Alcan (Art. 48(2)
above). Finally, it asked whether the German authority was obliged to revoke the
decision despite the fact that under German law “such demand was excluded be-
cause the gain no longer existed in the absence of bad faith on the part of the re-
cipient of the aid” (Art. 48(3) above). The European Court of Justice held that the
authority had to revoke the decision regardless of the time limit as set out in Art.

1. if, once this payment is rendered, it is not put to use, or is not put to use either with-
out undue delay or for the purpose for which it was intended in the administrative
act;

2. if the administrative act had an obligation attached to it which the beneficiary either
fails to satisfy or does not satisfy within the stipulated period.

Section 48 para 4 applies mutatis mutandis.

(4) The revoked administrative act shall become null and void with the coming into

force of the revocation, except where the authority fixes some other date.

(5) Once the administrative act has become non-appealable, decisions as to revocation

shall be taken by the authority competent under section 3. This shall also apply when

the administrative act to be revoked has been issued by another authority.

(6) In the event of a beneficial administrative act being revoked in cases covered by

para 2, nos. 3 to 5, the authority shall upon application make good the disadvantage to

the person affected deriving from his reliance on the continued existence of the act to
the extent that his reliance merits protection. Section 48, para 3, third to fifth sentences
shall apply as appropriate. Disputes concerning compensation shall be settled by the
ordinary court”.

197 Case C-24/95.
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48 of the Law on Administrative Procedure. Secondly, the court held that Alcan
had no substantive legitimate expectation as it should have been aware of the re-
quirements of EC law under Art. 93 of the EC Treaty. Finally, it held that the
beneficiary could not claim that the gain no longer existed, even if it was not in
bad faith.

The decision triggered off a “lively discussion” conceming the effects of EC
law on established principles such as the protection of legitimate expectation.!®® It
was argued that the court acted w/fra vires concerning the establishment of new
rules for the recovery of state aid. However, the Federal Administrative Court fol-
lowed the ECJ’s decision and accepted that in the context of recovery of state aid
the highly protective provisions of German law have to yield to the interests of the
Community in controlling the equal treatment of member states. However, it is
unlikely that this reduction in protection will spill over to other areas where sub-
stantive legitimate expectation requires protection under the existing provisions.

g) The principle of equality

Further, there are direct limitations stemming from the basic rights such as the
principle of equality in Art. 3 para 1 of the Basic Law which reads: “all people are
equal before the law”.!* The general principle of equality requires that the au-
thorities exercise their discretion equally. Where, for instance, the authorities have
developed a regular pattern of dealing with particular matters, the equality princi-
ple will bind the decision maker to conform to that practice in subsequent cases.
The authorities are bound by their own practice and may only deviate from it
where there is a reason in substance to do so. The following case illustrates the
Federal Administrative Court’s reasoning concerning the question whether an in-
dividual may rely on the context of internal administrative instructions (Verwal-
tungsvorschriften). It may be uncontroversial that an internal administrative in-
struction has a factual effect (faktische Aufenwirkung) on the position of the indi-
vidual citizen who is adversely affected by it. However, whether an individual
may rely on the internal administrative instruction to reach a more favourable de-
cision relies on the question whether the internal administrative instruction has a
legal effect on the individual (rechtliche Aufenwirkung). It is now generally ac-
cepted that the factual effect of an administrative instruction also results in a legal
effect on the individual:?® The following case illustrates that there is some contro-
versy over the legal basis for this effect as well as concerning the distinction be-
tween different types of administrative instruction.

In the Army Service case (BVerwGE 34, 278) the applicant was in full-time
education at a state school for mechanical studies. The army authorities decided

198 Schwarze, J., “Europiische Rahmenbedingungen fiir die Verwaltungsgerichtsbarkeit”
(2000) N¥wZ 241 [251]; for a detailed discussion on the recovery of state aid and the
German principle of substantive legitimate expectation, see Schwarze, J., Das Verwal-
tungsrecht unter Europdischem Einfluss, 1996, German report.

199 Alle Menschen sind vor dem Gesetz gleich.

200 Maurer, H., Allgemeines Verwaltungsrecht, 1999, 608.
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not to recruit him before 31 March 1969 in order to enable him to complete his
course. In early March 1969 he commenced a degree in engineering which he ex-
pected to complete in March 1972. In April 1969 the applicant was recruited to the
army. The applicant appealed against this decision. The law governing the re-
cruitment of men to compulsory army service is the Wehrpflichtgesetz. According
to Art. 12 para 4 sentence 1, a national serviceman can apply for a postponement
of service if it would impose a burden of a personal, in particular domestic, eco-
nomic or professional nature. Accordingly, the completion of large parts of a de-
gree is considered as a burden. This was clearly not the case here as the applicant
had only just begun his degree. The Lower Administrative Court, however, de-
cided in favour of the applicant. It based its decision on an administrative instruc-
tion (Verwaltungsvorschriften fiir die Musterung und Einberufung ungedienter
Wehrpflichtiger) issued by the Ministry of Defence which stated that national ser-
vicemen who take a course in engineering or building cannot be compelled to join
the service even if they have only just started the course.

The Bundesverwaltungsgericht has repeatedly decided that administrative in-
structions, in addition to their merely internal effects, can have external effects
which create rights for the citizen. Such effect is referred to as a self-imposed
limitation of public bodies (Selbstbindung). Administrative instructions can only
lead to a self-imposed limitation in such cases in which discretionary powers have
been vested upon a public body by law. Here, administrative instructions serve the
purpose of confining discretion in order to guarantee a consistent exercise of such
a power. The legal basis for the self-imposed limitation is not of a generally bind-
ing nature of administrative instructions, but rather based on the principle of
equality enshrined in Art. 3 of the Basic Law. This principle requires the equal ex-
ercise of discretionary powers. The court held that if a public body applies admin-
istrative instructions regularly in the exercise of discretion then it violates the
principle of equality if it does not apply the same in similar cases. The citizen has
the right to challenge a decision in which the public body has deviated from its
standard practice without sufficient grounds.

However, the administrative instructions in this case are not designed to con-
fine the authorities’ discretionary powers, they are designed to interpret the statute
(Wehrpflichtgesetz). The instructions can be regarded as a tool for the construction
of the statutory requirements (rorminterpretierende Verwaltusvorschrift), but not
as a confinement of the exercise of the discretionary power (Ermessensrichtlinie).
The instruction is not binding and does not have any external legal effects, there-
fore it does not create any self-imposed limitations. There is no room for the ap-
plication of the principle of equality.

This case has illustrated the importance of the principle of equality in Germany
which operates as a legal basis for the fair and consistent exercise of discretionary
powers. The German courts, however, draw a distinction between different forms
of administrative instructions: those which are able to bind a public body because
they are concerned with the confinement of discretionary powers and those which
are designed to aid the interpretation of the objective elements of a statute. The
latter form of administrative instruction does not create any external legal effects
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because it is the role of the judge to interpret the law.?®! Therefore these aids to in-
terpretation do not bind judges in the interpretation of the law and therefore do not
create legal effects for the citizen. The Bundesverwaltungsgericht does not regard
the principle of legitimate expectation as a legal basis for the external effect of
administrative instructions. Administrative instructions are only directed to admin-
istrative authorities internally so that no legitimate expectations are created which
could result in a self-imposed limitation on the authorities. The principle of le-
gitimate expectation is only applicable if an internal instruction can be qualified as
a direct representation to a limited class of people.2%

However, those instructions which are designed to confine discretionary pow-
ers may be binding and the citizen has a right derived from the equality principle
to challenge a decision which deviates from the standard practice of the public
body. This requires the establishment of a continuity of practice in dealing with
similar cases. The application of the equality principle has therefore been criti-
cised for being incapable of explaining the external legal effect of administrative
instructions which have never been applied before. For these cases, the courts
have developed the fiction of anticipated administrative practice (antizipierte
Verwaltungspraxis) which assumes a violation against the equality principle in
similar future cases.?®> The principle of equality, however, does not give rise to
equal treatment on the basis of an u/tra vires instruction or practice (keine Gleich-
heit im Unrechf).®® Some commentators have argued these cases fall under the
doctrine of legitimate expectation. Accordingly, the citizen can legitimately expect
that the authorities are applying administrative instructions properly.?®

Finally, it has been argued that internal administrative instructions can be relied
on without having to depend on the equality principle or the principle of legitimate
expectation.’® This view, however, is controversial and has been denied by the
European Court of Justice in which it held that German administrative instructions
concerning the implementation of the Air Pollution Directive (T4 Luft — the Tech-
nical Instruction on Clean Air Maintenance) were insufficient.??’

201 BVerwGE 94, 307 [309]; Erichsen, Hans-Uwe, Ehlers, Dirk, Allgemeines Verwaltungs-
recht, 2002, 163.

202 Maurer, H., Aligemeines Verwaltungsrecht ,1999, 609, 610 with further references.

203 Erichsen, H.-U., Ehlers, D., Allgemeines Verwaltungsrecht, 2002, 161.

204 BverfG NVwZ 1994, 475; Wollf, H. J., Bachof, Ot., Stober, R, Verwaltungsrecht Band

1, 1999, 516.

Maurer, H., Aligemeines Verwaltungsrecht, 609 citing Klein, Festgabe fiir Forsthoff,

179.

Maurer, H., Allgemeines Verwaltungsrecht, 610 with further references on 611.

207 EUGH, NVwZ 1991, 866 [868]; see a criticism of this judgment in Rupp, H., J.Z., 1991,
1034; v Dannwitz , T., VerwARchiv, 1993, 73.

205

206
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lll. Conclusion

This chapter has illustrated the standards of review engaged by English and Ger-
man courts in reviewing the exercise of discretionary powers. Both legal systems
have developed grounds which are applied to review the substance of the decision,
i.e. the principles of unreasonableness, legitimate expectation, equality and pro-
portionality. The development of these principles in England is due to a fairly re-
cent trend of the courts to embrace principles as applied in the European courts.
However, the rigour with which these principles are applied varies between the
two legal systems.

The principle of substantive legitimate expectation in Germany is well estab-
lished and codified in detail. Equally well established is the principle of propor-
tionality in Germany. It consists of three limbs and in short requires that means or
measures must be suitable and necessary for achieving an aspired result and that
the means and end stand in a reasonable proportion. The three limbs of the princi-
ple are interconnected and overlap, but they are still exclusive in the sense that
each of them must be satisfied for the validity of the administrative action. The
principle requires a proper balancing between the injury to an individual and the
gain to the community caused by an administrative measure and prohibits those
measures whose disadvantages to the individual outweigh the advantages to the
community.

In English law, proportionality is not often explicitly adopted as a ground of re-
view, but it was suggested that it appears under the guise of Wednesbury unrea-
sonableness. This is said to occur, first, where decisions have been struck down
because of improper balance of material considerations and, secondly, in cases of
unreasonably oppressive decisions.?® In R v Home Secretary, ex p Brind®® the
broadcasting ban imposed by directives made by the Home Secretary were chal-
lenged. In this case, two of the judges indicated that it might be applied in the fu-
ture. For once, it was argued that the principle was incompatible with the judicial
review approach with does not review the merits of a case, also described as “the
forbidden appellate approach”. Secondly, it was held that in the absence of a “fun-
damental law” there was no room for the principle. The difficulties in importing
the principle of proportionality are of a conceptual nature. The German approach
concentrates on the review of the actual result of an administrative decision using
a stringent balancing formula with equal weight to individual rights and the com-
mon interest. The traditional Wednesbury unreasonableness test is more concerned
with the negative formulation of what is unreasonable focusing more on the solu-
tion-finding process rather than on the review of the result. The proportionality
test is by contrast concerned with the legitimacy of the interference with rights.
The German approach is marked by the application of a detailed test, asking

208 Jowell, J., Birkinshaw, P., “Tendencies Towards European Standards in National Ad-
ministrative Law” in Schwarze J., Das Verwaltungsrecht unter Europdischem Einfluf3,
1996, English report.

209 1199111 AC 696.
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whether the interference was suitable, necessary and overall proportionate. It is
also the vigour with which this test is answered which is crucial.

However, the cases of Simms and Daly have illustrated a remarkable develop-
ment in English law. Here, the House of Lords applied a test, similar to the one
applied in Germany, by asking whether the interference with the right to freedom
of expression was necessary, requiring the existence of a pressing social need and
that the restrictions should be no more than is proportionate to the legitimate aim
pursued.?'®

In Germany, on the other hand, a reduction of some of the standards of review
has cither been required by the European Court of Justice, as witnessed in the 4/-
can decision, or criticism has been uttered as to how the principle of proportional-
ity is applied. The dissenting judges in the East German Spies case criticised the
application of the principle as an excuse to exercise quasi-legislative functions.
The Low Level Flight decision indicates that the standard of the application of the
principle may vary depending on the context. However, with regard to the stan-
dard of review of undefined legal concepts, the Federal Constitutional Court has
indicated a high level of review on the basis of human rights protection (Law State
Exam case). In sum, the emphasis on the protection of individual rights has shaped
the development of German administrative legal principles such as the principle of
legitimate expectation, equality and proportionality. It has been argued that this
has lead to a individualisation of administrative legal thinking and that this bears
dangers.?!! Academic commentators warn that the principle of equality might lead
to a reduction in the binding force of the law. Further, the courts are increasingly
concentrating on the individual interest of the claimant which does not take ac-
count of the greater context in which an administrative decision has to be taken.?!?
Further, the reconstruction of the context in which the decision was taken in the
court process tends to be more beneficial to the enforcement of individual inter-
ests. This tendency is said to be underlined by the principle of full judicial control
of the material decision.?!®

In England, the constitutional framework is characterised by the principle of
parliamentary sovereignty which in traditional terms limited the reviewing powers
of the judges to the protection of the legislative intent. It is not for the judges to
second-guess the authorities” decisions, the judges’ function lies in the assurance
that Parliament’s will has been carried out. This principle is the basis for judicial
restraint which has traditionally been applied. Unlike the German administrative
judges, English judges do not carry out a mandate enshrined in a constitutional
provision to provide effective judicial protection for the rights of individuals. Even
though this traditional judicial restraint has changed enormously over the last dec-
ades which have witnessed an increasing creativity by judges to expand judicial
review, more recent decisions under the new powers in the Human Rights Act

210 119991 3 WLR 328 at 338g-h.

2 Schmidt-Assmann, B., Das allgemeine Verwaltungsrecht als Ordnungsidee, Grundla-
gen und Aufgaben der verwaltungsrechtlichen Systembildung, 2nd edn, 2006, 78-79.

212 Thid.

213 Tbid 222-223.
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1998 indicate a careful use of the new judicial review “tools”. In Germany, on the
other hand, the control of discretionary powers is driven by the protection of an
individual’s rights which might potentially have been abused by the public au-
thorities. The principle of judicial protection against unlawful acts of the public
authorities is laid down in the constitutional provision of Art. 19(4) of the Basic
Law. German courts do not only review the decision itself, but also carry out a de-
tailed review of the constitutionality of the enabling statute. The principles of pro-
portionality and equality are frequently applied tools engaged in this process.

Further, limitations to a convergence are clearly set by the different procedures
applied by the courts. The differences between the adversarial and the inquisitorial
procedure have already been discussed in some detail in Chapter Two. The
grounds of review such as irrationality and proportionality in English law are
harder to prove in a system which lays the onus of proof on the applicant. Further,
the difficulties in obtaining an order for discovery of documentation make it hard
for applicants in English courts to obtain information about the authorities’ rea-
soning. German administrative courts, on the other hand, inquire into the facts ap-
plying a variety of means of evidence. The onus of proof does not necessarily rest
upon the applicant because it is accepted that some facts may not lie within the
sphere of the citizen.

The comparison of judicial review of discretionary powers in England and
Germany has shown that both systems recognise the existence of an area of ad-
ministrative activity which cannot be fully reviewed by the courts. In both systems
discretionary powers are a product of the conflict between modern administration
and the rule of law. The freedom of the administration requires both legal bounda-
ries and judicial control. Discretion has been described as a hinge which brings to-
gether legislation, the execution of laws and judicial control. This applies equally
to both countries. Similar developments can be traced which at least led to the
common form of modern type of state based on the rule of law with judicial con-
trol of the administration.?!*

However, in Germany, the discretionary administrative powers are required to
be expressly authorised by law. As shown in the demonstration case, the legisla-
ture must clearly delimit the scope of interference with fundamental rights. The
authorisation of discretionary powers is therefore rather detailed. In England, on
the other hand, wide discretionary powers are given to the administration. They
are mainly based on statute, but discretionary powers can also be based on pre-
rogative powers or the common law. In Germany, the concept of discretion is
characterised by a highly abstract theory of the localisation of discretionary pow-
ers in a norm. Discretion found on the Tatbestand of a provision has been distin-
guished from discretion on the Rechisfolgenseite of a provision. The former has
been described as undefined Iegal concepts and only in a limited number of cases
have the courts allowed a margin of appreciation (Beurteilungsspielraum) to be
applied in the determination of these concepts. As a result these undefined legal
concepts are usually fully reviewable by the courts. This flows from the principle

214 Qeter, S. in Frowein, J.A. (Hrsg.), Die Kontrolldichte bei der gerichtlichen Uberprii-
Jung von Handlungen der Verwaltung, 1993, 267. .
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of effective judicial protection as enshrined in Art. 19(4) of the Basic Law. This
article plays a pivotal role in the modern theory of discretion and it sets the consti-
tutional limits to any changes in the theory of discretion. Another category of dis-
cretion is in planning decisions (Planungsermessen) which has been classified as a
Finalnorm. Here, the authority has wider powers with regard to the overall balanc-
ing of interests. English law, on the other hand, does not contain an abstract theory
of the structure of the norm. In comparison, the concept of discretion is narrower
in German law due to the restrictions imposed by the requirements as described
above, the complex theory of the structure of the norm and where discretionary
powers should be located.

On the surface the grounds of review bear some resemblance. However, even if
some overlaps can be observed such as the cases mentioned concerned with fetter-
ing of discretion, one can observe major differences with regard to the conceptual
approach of discretion. The undefined legal concepts in German administrative
law narrow the scope of discretionary powers as illustrated by the comparison of
the Upjohn Ltd v The Licensing Authority and Licence for Pesticides cases. Even
though harshly criticised in German academia, the recent decision of the Bundes-
verfassungsgericht in the State Exam case indicates a irend to more scrutiny rather
than liberalisation of the German conceptual approach. At the centre of the discus-
sion in Germany stands Art. 19(4) of the Basic Law which requires the effective
judicial protection of individuals. English law, on the other hand, contains no con-
stitutional principle which requires full judicial control. Here, the protection of the
intention of Parliament is the traditional basis for the review of discretionary pow-
ers.

The grounds of review and the questions asked display some similarities on the
surface. Both jurisdictions apply numerous grounds of review and some are iden-
tical in name such as fettering of discretion and the proportionality test. However,
the rigour with which the questions posed are answered differs in English and
German courts. The comparison has identified the reasons for the different judicial
approaches. First, English and German judges in administrative law cases find
themselves in different constitutional frameworks when asked to review an execu-
tive decision. Secondly, the inquisitorial procedure applied in the German Admin-
istrative Courts enables German judges to carry out a much more thorough recon-
struction and review of the case in front of them.

However, the cases discussed under abuse of discretionary powers and propor-
tionality in both jurisdictions illustrate highly interesting developments. The Eng-
lish cases display an enormous willingness by English judges, inspired by Euro-
pean principles, to expand the intensity of review beyond what might be justified
as carrying out Parliament’s intention. They have developed English law to em-
brace the principle of proportionality and substantive legitimate expectation. It
might be unclear at the moment whether the traditional Wednesbury unreason-
ableness test will cease to be applied or whether it will be amended to embrace the
proportionality test eventually. This is one of the qualities of English administra-
tive law. It has shown enormous flexibility in developing itself further and the
study of case law can be delightful. The courts apply varying standards of review
depending on the context. Clearly, in cases with a strong human rights context, the
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review will be more intensive than in other areas. The justifications for the inten-
sity of judicial control appear to vary as well. The cases of Simms has illustrated
the use of the principle of legality, for instance, which has been applied to inter-
pret the source of the administrative power in a way that does not restrict funda-
mental rights in an unjustified way. The application of the Human Rights Act
1998, however, will lead to further changes in the approaches the courts take in
reviewing discretionary decisions. The courts will have to engage in a more de-
tailed legality review of enabling statutes and apply stricter standards in the review
of substantive questions more evenly. The cases of Daly and ProLife indicate
clearly that the principle of proportionality is accepted as a standard of review in
human rights cases.

Particularly in England, a change in the legal climate can be noted with regard
to applying more substantive standards of review. In Germany, less intensive re-
view of administrative decisions and varying standards of review are being dis-
cussed. The reasons for the need for change is the fact that the position of the ad-
ministration in Germany has been weakened and the constitutional right to judicial
protection has been transformed into an over-intense controlling mechanism with
overworked courts and delayed procedures. The principles of equality, substantive
legitimate expectation and proportionality are well established in German admin-
istrative law. A fine distinction is drawn between the application of the equality
principle and the principle of substantive legitimate expectation in cases where in-
ternal rules of the administration are applied differently or change. The decision
by the European Court of Justice in 4/can indicates that the protection of substan-
tive legitimate expectation goes further than the standards set by the European
Court of Justice. In the interest of protecting the objectives of Community law,
German law had to adapt and lower the standard of review in these cases. No ef-
fect on other cases, where substantive legitimate expectations are protected under
German law, will, however, be expected. On the contrary, in cases with a basic
rights context, the German Constitutional Court has increased the scope of judicial
review. The latter is therefore a trend to be witnessed both in England and Ger-
many. Particularly in the context of human rights protection in England, one can
witness movements towards bridging the gap between the English and German
administrative legal systems. Further, the quest for an increase in power for the
German administration can be interpreted as a move towards reducing the differ-
ence to countries like England where the administration has traditionally enjoyed
greater powers.

In Germany, the quest for less intensive review and a move away from legal to
political protection of civil liberties is unlikely to become reality. An erosion of
traditional principles such as the concepts of free evaluation is likely to be hin-
dered by constitutional safeguards enshrined in Germany’s written constitution
(Art. 19(4). The case law of the European Court of Justice indicates that there is
no obligation to reduce the standard of review in Germany concerning the review
of undefined legal concepts. Nevertheless, it may serve as an impulse for a revi-
sion of the German complex concept of discretion. It is concerning that due to this
unique concept judges are getting involved in highly technical decisions which
can often only be taken with the help of expert witnesses. With regard to the prin-
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ciple of substantive legitimate expectation in the context of the recovery of unlaw-
fully granted state aid, it is clear that German law has to accept a reduction in the
standard of protection it offers. The stringent application of the principles of sub-
stantive legitimate expectations, equality and proportionality is an expression of
the purpose of administrative law in Germany. Giinter Frankenberg noted that the
transformation of relationships of power between the state and the citizen into a
relationship of law is at the heart of German administrative law.2!3

Similarly, in England, the development of clear principles and standards to in-
tensify a more substantive review of the actions of the administration will have to
overcome the difficulties of combining the new principles of substantive review
with the traditional supervisory function of judicial review. The fear of engaging
in a merits-based review has been expressed widely and commentators in favour
of substantive review seem convinced that the courts will acknowledge the limita-
tions in competence of their own role.?’¢ The comparison has shown though that
the introduction of these new principles, inspired by European laws, will not
amount to a mere transplant of “foreign” concepts. Rather, these principles will
“take a different shape in English soil”.2!7 A form of “cross-fertilisation™?!® is tak-
ing place according to which the British style is europeanised, however, it will not
surrender its national characteristics.

Only time will tell to which extent the increasing protection of human rights
strengthens the role of the courts. The comparison with the German judicial re-
view system might lead to the conclusion that this will not be without a price to
pay, i.e. that the development of a rights-based culture might encroach upon the
freedom of the executive.

215 Frankenberg, G., “Remarks on the Philosophy and Politics of Public Law” (1998) Le-
gal Studies, vol. 18, 177 [179].

216 Jowell, 1., “Beyond the Rule of Law: Towards Constitutional Judicial Review” (2000)
Public Law 671 [681]; see Lord Steyn in Daly [2001] 2 WLR 1622.

217 Jowell, J., Birkinshaw, P. in Schwarze J., Das Verwaltungsrecht unter Europdischem
Einfluf ,1996, English report.

218 Bell, J. in Beatson, J., Tridimas, T., New Directions in European Public Law, 1998,
147.



Chapter Four Procedural errors in the
administrative procedure

I. Introduction

Both in England and Germany the proper performance of procedures in the deci-
sion-making process of public authorities is recognised as an expression of the
rule of law or the Rechtsstaatsprinzip respectively. In England, procedural safe-
guards are increasingly important as a means of controlling, confining and struc-
turing discretion. The notion of administrative procedural protection has therefore
become an important topic in the laws of the two member states. The importance
of procedural protection in complex decision-making processes is increasing in
both countries, not least because of European impulses, particularly in the field of
environmental protection. However, in Germany, despite a relatively modern Law
on Administrative Procedure (1976) the status of administrative procedural law is
in a state of flux. The codified principles of a right to a hearing and the duty to
give reasons have an important role to play in the administrative decision-making
process. However, the relevance of these procedural safeguards is slowly eroding.
This process has been accelerated by the so-called Standortdiskussion which has
partly put the blame on the complex and lengthy German administrative proce-
dures for the lack of foreign imvestment. The term Standort Deutschland (location
Germany) has become a keyword in post-unification Germany which is still strug-
gling with the economic burdens of the political success. In the hope of accelerat-
ing the administrative process, the Bundestag introduced reforms in 1996, the so-
called Beschleunigungsgesetze,! which legalise the curing of procedural defects up
to the end of the trial in the last instance. Accordingly, for example, the denial of
the right to a hearing may be cured at trail. This will inevitably lead to extra bur-
dens for the Administrative Courts. Further, the quality of administrative decisions
will suffer from the more relaxed attitude of administrators who will rely on the
“in-trial curing” (Heilung im Prozef3).% It is not yet clear to what extent the Admin-
istrative Courts will apply these reforms. In particular, in the indirect implementa-
tion of European law such as the application of the Umweltvertriglich-
keitspriifung, conflicts between German law and the jurisprudence of the Euro-

! Genehmigungsbeschleunigungsgesetz — GenBeschlG, dated 12 September 1996 BGBI.
1, 1354.

2 Hufen, F., Fehler im Verwaltungsverfahren ,3rd edn, 1998, 7; Goller, B. and Schmid,
A., “Reform of the German Administrative Courts Act” (1998) European Public Law
31 [35].
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pean Court of Justice are likely.> The comparison with the English principles of
natural justice and fairness will illustrate that procedural protection enjoys a
higher status in English law. Even though the principles are not codified, English
courts are more willing to strike down a procedurally flawed decision as ultra
vires. More recently, the ground of review of unfairness has been applied in cases
which did not fit into the traditional categories of procedural impropriety. This in-
dicates that the division between procedure and substance of a decision is begin-
ning to blur. This chapter will analyse the reasons for the traditional difference in
the attitudes to procedural protection. Particular attention will be paid to the right
to a hearing and the duty to give reasons and the comsequences for non-
compliance with these procedural safeguards.

1. The rules of natural justice in English law

In English law questions of procedure have traditionally played an important role.
This is not only evident in the sophisticated rules of evidence in the adversarial
court procedure, but also a characteristic feature of today’s English administrative
procedure. However, the rules of administrative procedure which the third ground
of review of procedural impropriety embraces and which were spelt out by Lord
Diplock in his famous GCHQ* ruling are the product of a more recent develop-
ment in English administrative law. Rules of procedure may be contained in stat-
utes or delegated legislation or in the rules of natural justice or procedural fairness
as it is-more commonly referred to today. The rules of natural justice which have
been formulated by the courts contain two main principles: the principle of audi
alteram partem and the rule against bias. These are two very old principles which
are associated with the Old Testament and which have been the content of many
cases since the seventeenth century.’ The earliest reports go back to a case in 1615
which concerned the reinstatement of James Bagg who had lost his office without
having been given notice or the chance of a hearing.5 Another case was that of Dr
Bentley in 1723 who was successful in having his academic degrees from the
University of Cambridge restored after they had been taken away from him with-
out notice.” As a matter of principle, offices could not be removed without com-
plying with the principle that the officer had to be given notice and had to be heard
before removal. This related to offices which were freehold or which could only
be forfeited for cause. It did not relate to a discretionary power to remove the of-
fice holder at pleasure. However, the importance of these principles decreased. In
the nineteenth century, the audi alteram partem principle regained some of its

3 Hufen, F., supra n. 2, 385 with further references; Ehlers, D., “Die Europiisierung des

Verwaltungsprozessrechts™ (2004) DVBI 1441 [1449].

4 Council of Civil Service Unions v Minister for the Civil Service [1985] AC 374.

3 De Smith, S.A., Judicial Review of Administrative Action, 1995, 7-010.

¢ Bagg’s Case (1615) 11 Co Rep 93b, cited in De Smith, Judicial Review of Administra-
tive Action, 1995, 7-011.

7 R v Chancellor of the University of Cambridge (1723) 1 Str 557 cited in De Smith,
S.A., Judicial Review of Administrative Action, 1995, 7-011.
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relevance when it was decided that it should apply to the conduct of arbitrators
and tribunals which were concerned with decisions having civil consequences to
individuals.® The attitude of the courts was then to require that judicial or quasi-
judicial bodies must observe the principle. Consequently natural justice was not to
be observed in purely administrative decisions.

The case of Cooper v Wandsworth Board of Works® illustrates how unreliable
the distinction between administrative and judicial decisions is. In that case clearly
administrative decisions were classified as judicial. The case concerned a house
which was demolished because it was not built in accordance with the Metropolis
Local Management Act 1855. The owner of the house had not been given any no-
tice of the demolition. Section 76 contained a provision that before building a
foundation for a new house, the owner of the new house had to give seven days’
notice to the board. This provision ensured that the board could take the necessary
steps with regard to the drains. Under the Act the authorities were entitled to de-
molish a house if no such notice had been given to the board. The plaintiff admit-
ted that he had not waited for seven days after he had sent the notice and that he
nevertheless had started digging. The Court of Common Pleas held that the plain-
tiff had been deprived of a right to a hearing. Even though the statute did not men-
tion such a right, the court considered a hearing in this case to be recognised: “no
man is to be deprived of his property without his having an opportunity of being
heard ...” The court held that the district board exercised functions which are simi-
lar to the nature of judicial proceedings “because, certainly when they are ap-
pealed from, the appellant and the respondent are to be heard as parties and the
matter is to be decided at least according to judicial forms™.

However, the principle of audi alteram partem gradually declined. This was
particularly due to the necessity of emergency decisions during wartime. Sec-
ondly, the development of wide discretionary powers to make policy decisions
equally did not allow judicial review of the merits of a decision and the imposition
of procedural standards to be observed by the decision maker.! Even though some
statutes contained the common law requirement of a right to a hearing, it neverthe-
less lost its former meaning. The Prevention of Terrorism Act 1989, for instance,
on exclusion orders contains in Schedule 2 Sect. 3 the right to make representa-
tions:

“If after being served with notice of the making of an exclusion order the person against
whom it is made objects to the order he may — (a) make representations in writing to the
Secretary of State setting out the grounds of his objections; and (b) include in those repre-
sentations a request for a personal interview with the person or persons nominated by the
Secretary of State ...”

Case law further limited the principle in the first half of the twentieth century.
In 1915 the case of Local Government Board v Arlidge'! clearly illustrated that
the right to a fair hearing did not apply in circumstances where the authority did

De Smith, S.A., supran. 5, 7-011.
9  (1863) 14 CBNS 180.
10 De Smith, S.A., supran. 5, 7-19.
1 [1915] AC 120.
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not act in a judicial capacity. In this case a closing order according to the Housing
and Town Planning Act 1909 was served on the property of Arlidge which had
followed the report of a housing inspector. According to this report the house was
unfit for habitation. Arlidge was denied access to the report and was not given the
right to a hearing before the board. The Act did not contain any provisions regard-
ing a right to a hearing. The House of Lords held that the board was entitled to ap-
ply such a procedure. The Act contained the right of appeal to the Local Govern-
ment Board which could not dismiss an appeal without holding a public inquiry.
The House of Lords held that “such a body as the Local Government Board has
the duty of enforcing obligations on the individual which are imposed in the inter-
ests of the community. Its character is that of an organisation with executive func-
tions”. Therefore the House of Lords saw no need to impose a duty on the author-
ity to hear the applicant orally.

In 1964 the decision in Ridge v Baldwin'® marked a turning point in the atti-
tudes of the courts towards the application of the rules of natural justice. It “re-
moved some restrictions on the rule’s application that had developed since 1914 in
lower courts and led to an “explosion™ of natural justice cases”.”> The case con-
cerned the dismissal of Charles Ridge who was appointed Chief Constable of the
County Borough of Brighton. Ridge and two of his colleagues were indicted for
conspiracy to obstruct the course of justice, but Ridge was acquitted. Nevertheless,
in the following months the Watch Committee decided to discharge Ridge of du-
ties as Chief Constable because they held him to be unfit for office following the
evidence heard at the trial. Accordingly, the trial judge, Donovan J, described the
Chief Constable as someone who “had been shown not to possess a sense of pro-
bity or of responsibility sufficient for the office which he held and so had been un-
able to provide the essential leadership and example to the police force under his
control which his office properly required”. He was given no notice and no oppor-
tunity to a hearing. The case reached the House of Lords and it was held that the
decision had been made in breach of the rules of natural justice. In this case “the
House of Lords revived the principles of natural justice”.’* First, it revived the
nineteenth century jurisprudence and, secondly, the House of Lords disapproved
with “some of the impediments which had been created in the twentieth century:
the requirements of lies inter partes and a superadded duty to act judicially were
said to be false constraints”.’> The decision of Ridge v Baldwin is mainly impor-
tant because of the explicit revival of the concept of natural justice and the inspira-
tion it has offered for consequent decisions. However, the decision itself does not
define the boundaries of the rules of natural justice sufficiently.

In Lloyd and others v McMahon'® Lord Bridge explained the flexibility of the
rules of natural justice as follows:

12 11964] AC 40.

Bailey, Jones & Mowbray, Cases and Materials on Administrative Law, 1997, 419.
4 Craig, P., Administrative Law, 1999, 406.

15 Ibid.

16 1198711 AC 625.
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“My Lords, the so-called rules of natural justice are not engraved on tablets of stone. To use
the phrase which better expresses the underlying concept, what the requirements of faimess
demand when any body, domestic, administrative or judicial, has to make a decision which
will affect the rights of individuals depends on the character of the decision-making body,
the kind of decision it has to make and the statutory or other framework in which it oper-
ates. In particular, it is well established that when a statute has conferred on any body the
power to make decisions affecting individuals, the courts will not only require the proce-
dure prescribed by the statute to be followed, but will readily imply so much and no more
to be introduced by way of additional procedural safeguards as will ensure the attainment of
fairness”.

The content of the right to a hearing has been discussed in Bushell v Secretary of
State for the Environment!’ which was concerned with the question of whether the
applicant had a right to cross-examine the opponents of the case. The case dealt
with complaints by local residents against the building of two stretches of motor-
way. According to the Highways Act 1959, the Secretary of State held a local pub-
lic inquiry. In this inquiry the respondents were not allowed to cross-examine the
representatives of the department to challenge statistical methods used to predict
future traffic needs. Lord Lane held that there may be situations in which the right
to cross-examine might be important, for instance, in cases where the accuracy of
a witness statement is questionable. However, he held that in the case of a local
inquiry such as the present case no such right existed. Dicta about the right to
cross-examine should not be taken out of context. This would be misleading. It
depends on the circumstances of the case, the purpose of the hearing, the issue in-
volved and the nature of the evidence.

Another case that dealt with the quality of the right to a hearing was that of R v
Board of Visitors of HM Prison, The Maze, ex p Hone.'® The appellant served a
life prison sentence in Northern Ireland. He was in breach of the Prison Rules
(Northern Ireland) 1982 and charged with an offence against discipline. The Board
of Visitors confirmed the charge and the appellant were sentenced to 30 days’
confinement to a cell and a loss of privileges for a further 60 days. The appellant
filed the case for judicial review arguing that he had been denied the right to legal
representation before the board. The House of Lords held that there was no such
right except in circumstances where the prisoner is charged with a criminal of-
fence or the equivalent. The House held that the rules of natural justice may give
rise to a right to legal representation before the board of visitors, but that this
would depend on the circumstances in the particular case.

A variety of exceptions to the right to a hearing exist. DeSmith summarises
them as:

“1. Express statutory exclusion of a fair hearing;
2. Where the legislation expressly requires notice and hearing for certain purposes but im-
poses no procedural requirement for other purposes;
3. Where an obligation to give notice and opportunity to be heard would obstruct the tak-
ing of prompt action;

17119811 AC 75.
181198811 AC 379.
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4. Where for other reasons it is impracticable to give prior notice or opportunity to be
heard;

5. Where a procedurally flawed decision has been followed by an ex post facto hearing or
by an appeal which complies with the requirements of fairness;

6. Where the decision complained of is only a preliminary to a decision subject to proce-
dural fairness;

7. Where the defect of natural justice has made no difference to the result;

8. Where to require fairness or natural justice would be futile;

9. Where no prejudice has been caused to the applicant”.!?

With regard to no. 5, an “increased willingness” by the courts can be seen to be
satisfied with the “curing of defective decisions in the form of a subsequent hear-
ing in an appeal”.” In Calvin v Carr?! the applicant owned a racehorse which took
part in a race organised by the Australian Jockey Club. After the horse had not
performed very well a steward’s inquiry was held. The inquiry resulted in the de-
cision that the owner of the horse had to be disqualified from the club because he
was in breach of the club’s racing rules. The owner had not been heard in the
original inquiry. He appealed against the decision to a committee of the club
which dismissed his appeal. The appellant took further legal action against his
disqualification in the Supreme Court of New South Wales. His main argument
was that the original inquiry had deprived him of a fair hearing. Consequently, the
club had acted in breach of natural justice. The action was dismissed by the court
and brought before the Privy Council. The Privy Council dismissed the appeal on
the grounds that the breach of natural justice had been cured by the hearing in
front of the committee of the club. The court held, though, “that no clear and abso-
lute rule can be laid down on the question whether defects in natural justice ap-
pearing at an original hearing, whether administrative or quasi judicial, can be
“cured” through appeal proceedings”. The reason for the absence of such a rule
lies in the diversity of the factual situations of all these cases in which this issue
arises. In his speech Lord Wilberforce points to two groups of cases. Cases relat-
ing to social clubs, on the one hand, allow the conclusion that the lack of a hearing
is cured by a consequent hearing in an appeal.?? On the other hand, there are cases
where the defect in the first hearing cannot be cured by a subsequent hearing as
stated by Megarry J in Leary v National Union of Vehicle Builders:?

“If the rules and the law combine to give the member the right to a fair trial and the right of
appeal, why should he be told that he ought to be satisfied with an unjust trial and a fair ap-
peal? As a general rule, I hold that a failure of natural justice in the trial body cannot be
cured by a sufficiency of natural justice in an appellate body”.

19 De Smith, S.A., supra n. 5, 475-504.

20 De Smith, S.A., supra n. 5, 490.

21 11980] AC 574.

22 As examples, the following cases are stated: De Verteuil v Knaggs [1918] AC 557 at
563; Posluns v Toronto Stock Exchange and Gardiner (1965) 53 DLR (2d) 193; Re
Clark and Ontario Securities Commission (1966) 56 DLR (2d) 585; Re Chromex
Nickel Mines Ltd (1970) 16 DLR (3d) 273.

2 [1971] Ch 34.
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Lord Wilberforce agreed that the latter principle might apply in trade union cases,
for instance, where appeals might not be impartial enough to carry out hearings as
fair as at the first level. However, he argued that “it is for the court ... having re-
gard to the course of proceedings, to decide whether, at the end of the day, there
has been a fair result, reached by fair methods, such as the parties should fairly be
taken to have accepted when they joined the association”. Lord Wilberforce’s
principles not only apply to sporting bodies, but also to administrative bodies ex-
ercising statutory powers.

2. The duty to act fairly

The principle that powers of administrative character which intefer with rights po-
sition must be exercised fairly has been revived since the 1960°s.2* The principle
is being used in many different situations with different definitions.?> In the case
of Mclnnes v Onslow-Fane? it was advanced as a duty to act honestly and without
bias. Until today the principle remains relevance. In R v National Lottery Com-
mission, ex p Camelot Group plc,?’ the Queen’s Bench Division of the High Court
decided in October 2000 that the National Lottery Commission acted in breach of
its duty to act fairly in the bidding process for the award of the new licence to run
the National Lottery. The National Lottery is run by granting a seven-year licence
to the company which is most successful in the bidding process. This process is
organised by the National Lottery Commission. The licence of the then operator of
the National Lottery, Camelot Group plc, was to expire on 30 September 2001 and
therefore the Commission set up the bidding process and received two bids, one
from Camelot and one from the People’s Lottery (TPL). By August 2000, the
Commission reached the decision that it had found neither of the two bidders to
have met the statutory criteria for granting a licence under the National Lottery
Act 1993. However, it decided that it would negotiate exclusively with TPL for
one month so that TPL could improve its bid. The case was concerned with the is-
sue of fairness, i.e. whether it was fair to exclude Camelot from any possibility
further to allay the Commission’s concerns regarding its bid. The court held that
the exercise of the powers under the National Lottery Act 1993 was subject to the
rules of procedural fairness. The court cited Lord Bridge’s decision in Lloyd v
McMahon® in which he held:

“When a statute has conferred on any body the power to make decisions affecting individu-
als, the courts will not only require the procedure prescribed by the statute to be followed,
but will readily imply so much and no more to be introduced by way of additional proce-
dural safeguards as will ensure the attainment of fairness”.

2 Re HK. (4An infant) [1967] 2 QB 617.

25 Wade, HW.R,, Forsyth, C.F., Administrative Law, 8" edition, 2000.
%6 [1978] 1 WLR 1520.

27 The Times, 12 October 2000.

2 11987] AC 625.
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The court held that “the Commission’s decision to negotiate exclusively with TPL
was, in all the circumstances, so unfair as to amount to an abuse of power”. They
further added that the decision not to allow Camelot the same opportunity as TPL
was alternatively Wednesbury unreasonableness: “... to deny the same opportunity
to Camelot fell outside the range of decisions open to a reasonable and properly
informed decision maker”. The court also made clear that the claimant did not
have to show that without the unfairness a different decision would have been
reached. Unfairness by itself should be enough. However, the court retains a dis-
cretion to refuse a remedy if the unfairness would have made no difference:® “it is
... common ground that, at the very least, considerable caution is required before
the court concludes that a breach of procedural fairness has not affected the sub-
stantive result”.*® The decision in Camelot has introduced the new ground of re-
view of fairness which has also inspired the judges in the subsequent decision of
Interbrew SA & another v The Competition Commission & The Secretary for State
for Trade and Industry 3!

3. The duty to give reasons

English law still does not fully recognise a general duty to give reasons for admin-
istrative decision makers. As mentioned in the Tribunal and Inquiries Act 1992,
tribunals and ministers are under a duty to give reasons. The absence of a general
duty to give reasons in English law has been discussed intensely.3? There are clear
advantages in requiring the authorities to state reasons for their decisions.
Amongst these are the elimination of extraneous considerations, the encourage-
ment of a careful examination of the relevant issues, the consistency in decision
making and guidance to others on the body’s likely decision-making process in the
future.?* The JUSTICE/AIl Souls Report** contained the comment that “no single
factor has inhibited the development of English administrative law as seriously as

2 (2001) New Law Journal, 15 June 902.

30 R v National Lottery Commission, ex p Camelot plc [2001] All ER (D) 1205 per Rich-
ards J.

31120011 Al ER (D) 305.

32 Richardson, G., “The Duty to Give Reasons: Potential and Practice” (1986) Public Law
473; Thomas, R., “Reason-Giving in English and European Community Administrative
Law” (1997) European Public Law 213; Birkinshaw, P., Freedom of Information ,2md
edn, 1996, 287-316; Craig, P. “The Common Law, Reasons and Administrative Jus-
tice” (1994) CLJ; Fordham, M., “Reasons — the Third Dimension” (1998) JR 158; Sir
Patrick Neill QC, “The Duty to Give Reasons: The Openness of Decision-Making” in
Forsyth and Hare, The Golden Metwand and the Crooked Cord, 1998; Andrew Le
Sueur, “Taking the Soft Option? The Duty to Give Reasons in the Draft Freedom of In-
formation Bill” (1999) Public Law 419; Holt, M., “Revisiting the Justice/All Souls Re-
port” (2000) Judicial Review 56.

3 De Smith S. A., Judicial Review of Administrative Action, 1995, 459.

3 Administrative Justice: Some Necessary Reforms, 1988.
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the absence of any general duty to give reasons”.* However, since the decision in
Padfield v Minister of Agriculture, Fisheries and Food in 1968 the courts have
slowly developed the duty to give reasons. Even if this still does not amount to a
general duty to give reasons, the number of cases in which the courts have argued
that it would not be fair to deny reasons is increasing. The attitude that fairness re-
quires the giving of reasons is based on the idea that it i1s important for the parties
“to enable [them] to know the issues to which [the court] addressed its mind and
that it acted lawfully”.3¢

The case of R v Civil Service Appeal Board, ex p Cunningham was concerned
with the dismissal of a 45-year-old prison officer after he allegedly assaulted a
prisoner. He won his appeal to the Civil Service Appeal Board, which then as-
sessed the amount of compensation for unfair dismissal at £6,500. The board did
not state the reasons for its decision. The applicant applied for judicial review be-
cause the amount was considerably lower than an industrial tribunal would have
assessed. The case could not have been heard in front of an industrial tribunal. The
House of Lords held that “the board was required to give reasons for the way in
which it had reached the award made to the applicant and in the absence of such
reasons the award, when compared to awards made by industrial tribunals in com-
parable circumstances, was so low as to be prima facie irrational”.

The decision in Doody v Secretary of State for the Home Department®” further
developed the duty to give reasons. “It is true to say that the decision in Doody
may well be influenced by considerations of the ECHR. Nonetheless it is a strik-
ing vindication of the duty to give reasons for adverse decisions where necessary
as a distinct feature of administrative justice”.?® The applicants were four prisoners
who served a mandatory life sentence of imprisonment for murder. The question
was whether they were entitled to be given reasons for the recommendation of the
Lord Chief Justice and the trial judge to the Home Secretary with regard to the
length of the remaining prison sentence. The House of Lords held “that the law
does not at present recognise a general duty to give reasons for an administrative
decision. Nevertheless, it is equally beyond question that such a duty may in ap-
propriate circumstances be implied ...””** The House of Lords therefore stated
clearly that a prisoner is entitled not only to know the number of years constituting
the penal element of the recommendation, but also the reasons for this decision.
The prisoner cannot rationalise his objections to the penal element without know-
mg how it was rationalised by the judges themselves. These cases fall into the
category of cases where the nature of the process itself requires reasons on the ba-
sis of fairness. Here, the personal liberty of prisoners was at stake. Rather than es-
tablishing a general duty to give reasons in the form of legislation, English law

35 Paragraph 3.119, recalling a comment made by the JUSTICE Committee report of

1971.
36 R v Civil Service Appeal Board, ex p Cunningham [1991] 4 All ER 320.
37 (199411 AC 531.
¥ Jowell, J. and Birkinshaw, P. in Schwarze, J., Administrative Law Under European In-
fluence, 1996, English report.
9 11994] 1 AC 531 at 564.

[
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prefers a pragmatic style and approaches the issue with the question of whether
“the refusal to give reasons was fair”.*°

Another category of cases identified by Sedley J in the case of Institute of Den-
tal Surgery are those cases in which there is “something peculiar or aberrant in the
decision itself which in fairness calls for reasons to be given”.* The case con-
cerned an application for judicial review of a decision which rated a dental school
lower than expected resulting in a reduction of the funds the school was entitled to
receive. The court however held that the applicant was not entitled to be given
reasons for the decision because it was of a purely academic nature. This decision
has been criticised because it is important to know the reasons for a decision of
that nature in order to improve certain areas within the department, be it the qual-
ity of the research output or other factors.*? The Privy Council’s decision in Stefan
v GMC* reaffirmed that there is no general duty to give reasons. However, the
House of Lords stated that the absence of such a general duty was now the excep-
tion rather than the norm. They added that the Human Rights Act 1998 might lead
to a review of this area with regard to the compatibility under Art. 6(1) of the
Convention.

The establishment of a general duty to give reasons has been recommended by
the House of Commons Select Committee on Public Administration in its report
on the Freedom of Information Draft Bill.** However, the Freedom of Information
Act 2000 did not quite follow that route and adopted a so-called soft law option:
“it envisages a web of quasi legislation”.*> The Freedom of Information Act 2000
requires every public authority to adopt and maintain a scheme which relates to
the publication of information, a so-called publication scheme;* further, “in
adopting or reviewing a publication scheme, a public authority shall have regard
to the public interest — in the publication or reasons for decisions made by the au-
thority”.*” The adoption of such publication schemes has been criticised because it
might result in “diversity when certainty and clarity are needed”.*

% Thomas, R., “Reason-Giving in English and European Community Administrative
Law” (1997) European Public Law 213 [215].

41 R v Higher Education Funding Council, ex p Institute of Dental Surgery [1994] 1 All
ER 651.

42 Sir Patrick Neill, “The Duty to Give Reasons” in Forsyth and Hare, The Golden Met-
wand and the Crooked Cord, 1998, 183.

43 [1999] 1 WLR 1293.

4 HC 570, 199899, para 50.

4 Le Sueur, A., “Taking the Soft Option? The Duty to Give Reasons in the Draft Free-
dom of Information Bill” (1999) Public Law 419.

4 Clause 19(1)(a).

47 Clause 19(3)(b).

4 Le Sueur, A., supra n. 45, 423.
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4. Legal consequences of procedural errors

Despite the fact that the right to a hearing has become an important part of proce-
dural protection, its non-observance does not automatically lead to the invalidity
of the decision. As outlined above there are a number of exceptions to the right to
a hearing. The consequences of a breach of a statutory right to a hearing will de-
pend on whether the right is directory or mandatory.*® The courts have dealt with
the argument that no prejudice has been caused to the applicant because the
flawed decision would inevitably have been the same. It is not for the courts to
substitute their opinion for that of the authority constituted by law to decide the
matters in question. Further:

“Natural justice is not always or entirely about the facts or substance of fairness. It has also
something to do with the appearance of fairness. In the hallowed phrase, “justice must not
only be done, it must also be seen to be done”. These cases support the view that the fun-
damental principle at stake is that public confidence in the fairness of adjudication or hear-
ing procedures may be undermined if decisions are allowed to stand despite the absence of
what a reasonable observer might regard as an adequate hearing, rather than that injustice
lies only in holding an individual bound by a decision whose substantive reliability is cast

in doubt by the existence of procedural irregularities”.*

5. Germany’s Law on Administrative Procedure
(Verwaltungsverfahrensgesetz) 1976

Today the law on administrative procedure is a substantial part of the modern
Rechtsstaat. However, the codified Law on Administrative Procedure is relatively
young. Only since 1976 has it been contained in codified rules of administrative
procedure (Verwaltungsverfahrensgesetz). They are designed primarily to protect
the individual’s position in securing and obtaining his or her rights against the au-
thorities and to provide the citizen with access to the procedural safeguards con-
tained in the law and to make the law more transparent.> It is important to point
out that the main general principles have been developed through case law and
academic writing. The codification of these principles, which was mainly designed
to unify the laws on administrative procedure which were in operation across
Germany, is the culmination of a development which reaches back to the seven-
teenth century when first attempts to codify the principles of administrative law
were made.

The desire to codify some of the principles of good administration can be traced
back to Veit Ludwig von Seckendorf who published his Teutschen Fiirsten-Stat as

4 Cane, P., An Introduction to Administrative Law, 1996, 192.

30 De Smith, S.A., Judicial Review of Administrative Action, 1995, 500.

31 Schlegelberger, cited in Kopp, Verfassungsrecht und Verwaltungsverfahrensrecht,
1971, 264. The Law on Administrative Procedure and Administrative Court Procedure
is available in paperback for the cost of less than £3 and available in any good book-
shop.
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early as 1656.” He was concerned with the fast and correct exercise of public
power and required the legislator to enact proper laws to maintain order. One of
the most important public lawyers of the eighteeenth century, Johann Heinrich
Gottlob von Justi, published his work Grundsdtze der Policey-Wissenschaft in
1759.53 He used the terms “administration” and “police” synonymously and de-
manded legislation for the administration which would enhance its strength and
power. Around 100 years later in 1866, Lorenz von Stein required a codification
of administrative laws. However, he was of the view that it was impossible to cod-
ify the entire body of administrative law. With the emergence of a constitutional
state in the nineteenth century, for the first time requests for simplicity and effec-
tiveness of the administration had to yield to the idea of protecting the individual
against unlawful exercise of power through the authorities. This trend to protect
the individual against administrative intrusion continued until the time of the
Weimar constitution and was rediscovered and strongly emphasised after the Sec-
ond World War. Accordingly, the Badische Verfahrensordnung from 1884 and
the Preuflische Gesetz iiber die allgemeine Landesverwaltung from 1883 con-
tained provisions for access to files, evidence and procedures. A landmark in the
development of the German Law on Administrative Procedure was the Austrian
Federal Law on Administrative Procedure 1925. The Thiiringen and Wiirttemberg
Linder were the first to adopt Acts on Administrative Procedure as early as 1926.
Clearly, there is a parallel to the procedures applied in reaching judicial decisions.
However, the main problem which the legislator faced in the process of codifica-
tion of administrative procedures was that the rules of the adjudicative process
could not be transferred exclusively to administrative procedures. This was due to
the fact that the authority is not a neutral third party, but it is involved in the proc-
ess of decision making and its decision has direct consequences for its own inter-
ests. As a result of these difficulties, the Law on Administrative Procedure con-
tains elements of procedural law as well as purely substantive law. For instance,
the concept of the administrative act is contained in the Law on Administrative
Procedure (Art. 35).°° The main aims of the codification have been the unification
of the variety of rules applied in different parts of the country (due to its federal
structure), the rationalisation of the administration and the Entlastung of the legis-
lator by a unified law.’” The lively discussions in the 1960s in academic writing
regarding the process of codification illustrate how difficult it was to reach con-
sensus in these questions. In deciding which issues should be included in a code
on administrative procedure, the guiding example was the Administrative Court
Procedure Act 1960 and other laws on court procedure. Accordingly, provisions

52 Frankfurt/Main, 1656 cited in Schmitt-Lermann, H., “Der Musterentwurf eines Verwal-
tungsverfahrensgesetzes” (1964) JZ 402.

3 Géttingen, 2nd edn, 1759 cited in Schmitt-Lermann, ibid.
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57 Maurer, H., Allgemeines Verwaltungsrecht, 1999, 96.
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had to be made, for instance, regarding the parties to a process, fact finding, the
right to a hearing and access to files.>®

6. The right to a hearing

The right to a hearing as contained in the modern Law on Administrative Proce-
dure is a reflection of the general principles of judicial procedures. A constitu-
tional right to a hearing is also contained in the Basic Law as a direct response to
the disregard of individual rights during the Third Reich. Accordingly, Art. 103(3)
of the Basic Law states: “in the courts everyone shall be entitled to a hearing in
accordance with the law”. However, Art. 103 only applies to judicial procedures
and the right to a hearing in an administrative procedure does not enjoy constitu-
tional status.’® However, it is accepted generally that the right to a hearing is based
on the constitution, whether on Art. 1 and the Rechistaatsprinzip or on the analo-
gous application of Art. 103 is not quite clear.®
Article 28 of the Law on Administrative Procedure states:®!

“The hearing of parties
(1) Before an administrative act may be adopted which interferes with the rights of a
party involved, that person must be given the opportunity of expressing his opinion on the
facts relevant to the decision.
(2) A hearing need not be given where it is not required by the circumstances of the in-
dividual case, in particular where:
1. an immediate decision appears necessary on the grounds of danger if there is a delay
or danger to the public interest;
2. ahearing would endanger the observance of a time limit crucial to the decision;
3. it is not intended to depart in any manner, which would be detrimental to a party
from the factual statements, which he has made in a petition or a declaration;
4. the authority wishes to adopt a general disposition, large numbers of similar adminis-
trative acts, or administrative acts using automatic equipment;
5. measures are to be taken by way of administrative enforcement.
(3) A hearing shall not take place where it would conflict with a compelling public inter-
est”.

The right to a hearing is restricted to such cases in which the administrative act in-
terferes with the rights of the party involved. The Federal Administrative Court
held that a right to a hearing is only available if the administrative act alters the le-
gal position of the party in a negative way, 1.e. reduces or takes away an existing
legal status.®? However, the exact meaning of this statement has been discussed
widely. On the one hand, it is argued in legal writing that the right to a hearing
only covers those situations in which a genuinely unfavourable decision is made.
This does not include the refusal of a benefit. On the other hand, other decisions

3% In Schmitt-Lermann, H., supra n. 53, 404.

*  Schwarze, 1., European Administrative Law, 2006, 1256.

0 Maurer, H., Allgemeines Verwaltungsrecht, 1999, para 19 Rn 20.

1 Translation by Schwarze, J., European Administrative Law, 2006, 1256 [1257].
62 BVerwGE 66, 184.
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such as the refusal of a licence or a benefit require a hearing as well because they
are equally burdensome for the applicant.®

Further, a variety of exceptions as contained in Art. 28 paras 2 and 3 of the Law
on Administrative Procedure apply. In particular, cases of urgency fall under this
exception because danger might result from a delay or time limits would elapse. A
hearing may also be denied if it contradicts with the public interest, for example,
in case of danger to national security. As a result the scope of the right to a hearing
is not very broad and the provisions dealing with the curing of defects within the
administrative procedure which have been amended in 1996, as will be discussed
further below, reduce the relevance of the right to a hearing in German administra-
tive procedure.

7. The duty to give reasons

The duty to give reasons is a significant requirement for the procedural legality of
an administrative act.®* According to Art. 39 of the Law on Administrative Proce-
dure:

“(1) A written administrative act or an act confirmed in writing must contain written rea-
sons. In the reasons important factual and legal grounds, which the authority has taken into
consideration in arriving at its decision, have to be communicated. Reasons for discretion-
ary decisions should also exhibit the viewpoints on which the authority has exercised its
discretion”.

The latter provision regarding discretionary decisions has been criticised for al-
lowing the authorities too much discretion. According to its critics, administrative
bodies should be obliged to issue reasons for discretionary decisions, in particular,
because the administrative body itself can only name those reasons. The main aim
of the duty to give reasons is to enable the authority to assess its own reasoning.
The giving of reasons forces the authority to assess the factual and legal require-
ments of the administrative act carefully. Further, it enables the citizen to review
the decision and decide whether or not to appeal against it. Finally, the giving of
reasons facilitates the work of the appeal body or the courts in judicial review pro-
ceedings because the reasons for the decision are more transparent.® The duty to
give reasons has to be seen in close connection with the right to a hearing and the
constitutional guarantee to access to justice as contained in Art. 19(4) of the Basic
Law.% Exceptions from the general duty to give reasons are contained in Art. 39
Sect. 2:

“Reasons are not required
1. To the extent the authority conforms to an application or follows a declaration and
the administrative act does not affect the rights of a third party.

63
64

Maurer, H., supra n. 60, para 19, Rn 20; Schwarze, supra n. 59, 1259.
Schwarze, J., supra n. 59, 1386.

65 Maurer, H., supra n. 60, para 10, 13.

6 Badura, P. in Erichsen, H.-U., Aligemeines Verwaltungsrecht, 1988, 418.
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2. To the extent the opinion of the authority on the factual or legal position is already
known or is easily discernible even without written reasons given to whom the ad-
ministrative act is addressed or who is affected by it.

3. If the authority takes similar administrative acts in large numbers or with the help of
automatic equipment and in the circumstances of the particular case reasons are not
expected.

4. If this is contained in a legal provision.

‘5. If a general order is publicly notified”.

8. Legal consequences of procedural errors

Despite the fact that the right to a hearing and the general duty to give reasons are
codified provisions and have gained fundamental importance in the administrative
procedure, the legal consequences of a lack of an opportunity to be heard or the
omission of reasons may not necessarily lead to the illegality of the administrative
act. The Law on Administrative Procedure provides for very detailed provisions
on how to treat a procedurally flawed decision.

Generally, a procedural flaw in an administrative act may lead to different legal
consequences. These legal consequences of procedural errors in the administrative
process are governed by Arts. 44 to 46 of the Law on Administrative Procedure.
Depending on its nature, a procedural flaw in the administrative process may lead
to different legal consequences. An administrative act may either be annulled (Art.
44), its procedural flaws may be cured (Art. 45) or a procedural flaw may be held
to be irrelevant (Art. 46). In serious cases as described in Art. 44, the administra-
tive act is null and void:

“Nullity of administrative act

(1) An administrative act is null and void to the extent it suffers from an especially grave

defect and the defect is evident on the appreciation of the surrounding circumstances.

(2) Without prejudice to the provisions of clause (1) an administrative act is void

1. Ifitis expressed in writing but does not disclose the authority that has taken it;

2. If under the law it can only be taken by the delivery of a document but its form is not
satisfied;

3. If it is taken by an authority outside its competence as laid down in Sect. 3(1) no. 1
without being authorised to do so;

4. 1If for factual reasons nobody can perform it;

5. If it requires the commission of an illegal act which creates liability for punishment or a
fine;

6. If it violates the principle of good morals.

(3) An administrative act is not void merely because

1. The provisions about territorial competence have not been observed except in case of
clause (2) no. 3;

2. A person excluded under Sect. 20(1) nos. 2 to 6 has participated;

3. A committee required by law to participate in the taking of an administrative act has not
passed the decision prescribed for the taking of an administrative act or did not have the
quorum;

4. Any other authority required by law to participate has failed to do so”.
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The principle that less serious procedural flaws may be cured at a later stage is
contained in Art. 45 Curing of Defects of Procedure and Form:

“(1) Setting aside the cases in which an administrative act is void according to Art. 44, a

violation of the provisions relating to form or procedure is inconsequential if:

1. An application required for the taking of an administrative act is made after the act;

2. The required statement of reasons is given after the act was issued;

3. The required hearing to a participant is given after the act was issued;

4. The decision of a committee whose participation in the taking of the administrative act
is required has considered it afterwards;

5. The required participation of another authority takes place afterwards”.

According to no 2, the lack of reasons for an administrative act may be cured by
providing for reasons at a later stage. The lack of a hearing may also be cured by
allowing the applicant to be heard after the issue of the act. The crucial question
is, however, until what time a procedural error may be cured. Article 45 used to
provide for a time limit at the end of the pre-trial procedure.

Article 45(2) (old version):

“Actions under Sect. (1) nos. 2 to 5 may only be taken before the conclusion of the pre-trial
procedure (Vorverfahren) and in case no such pre-trial procedure takes place before the fil-
ing of a suit in an Administrative Court”.

However, the reforms of the Law on Administrative Procedure in 1996 now pro-
vide for the opportunity to cure procedural errors as late as until the end of the
court trial in the final instance.

Article 45(2) (new version):

“Action under Sect. (1) can be taken until the end of a court trial in the final instance”.

Accordingly the administration is now permitted to cure a procedurally flawed
administrative act which might otherwise be rendered illegal and transform it into
a legal one. The purpose of the extended opportunity for the administration to
transform illegal acts into legal ones is the ideal of an accelerated court proce-
dure.’’ The extended option of curing of procedural flaws aims to reduce the num-
ber of applications for judicial review in the same matter. This occurred in cases
where the courts quashed decisions on procedural grounds and the applicants sub-
sequently applied for judicial review in the same matter on different grounds. The
main changes therefore concern the timing for the curing of procedural effects. In
summarising the above, until 1996, procedural flaws could be remedied by the
relevant authority until the end of the administrative proceedings as long as the
administration was in charge.®® According to the new Art. 45 Sect. 2, administra-
tive authorities may now transform an illegal administrative act into a legal one at
the end of the administrative court trial in the final instance and reasons for an
administrative decision may be given as late as at the court trial stage. This provi-

7 Deutscher Bundestag, Drucksache 13/3993 of 6 March 1996, p. 1; 13/1433 of 18 May
1995, p. 1.

% Hatje, A., “Die Heilung formell rechtswidriger Verwaltungsakte im ProzeB als Mittel
der Verfahrensbeschleunigung” (1997) DOV 477.
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sion has been controversial as it jeopardises the purpose of reason giving which,
inter alia, can be described as providing the authority with an opportunity to re-
view its own decision. It may also indicate the authority did not investigate the
facts of the case properly.®

A similar development has taken place with regard to the curing of flaws in the
consideration process in the context of discretionary decisions. The reasons re-
quired by Art. 39 should show the considerations which led to the discretionary
decision. Until the reforms of 1996 a defect in the consideration process led to the
incurable illegality of an administrative act once the court trial had started.” How-
ever, according to the new Art. 114 sentence 2 of the Law on Administrative
Court Procedure” considerations for discretionary decisions may now be com-
pleted up until the end of the court trial. This new provision is concerned with the
curing of a substantive flaw in the consideration process, however, it appears in
close connection to the issue of curing of the lack of giving reasons. Lack of rea-
sons as described above is, however, concerned with a procedural flaw. Article
114 deals with decisions for which reasons have been given, however, the reasons
are insufficient and are supplemented at the trial stage. The new provision is
closely related to the previous jurisprudence of the Federal Administrative Court
which has established three criteria subject to which a flawed discretionary deci-
sion may be cured in the court proceedings.” The principle is based on the conse-
quences flowing from the inquisitorial principle according to which the court has
to take into account all evidence that is offered.”

However, there are exceptions to the general rule which are as follows: reasons
may not be supplemented if they lead to a change in the nature of the decision, if
the supplemented reasons change the procedural position of the applicant in the
court proceedings and if it concerns a decision to be taken by a collegiate which
cannot be reproduced at trial stage.” However, a recent decision by the Federal
Administrative Court has clarified some of the uncertainties concerning the scope
of the supplementation of the considerations. Considerations concerning the exer-
cise of discretionary powers may be supplemented, but not fully exchanged.”

In order to enable the administrative authorities to cure procedural flaws within
the court proceedings, changes had to be made to the Law on Admuinistrative
Courts as well. Accordingly, under Art. 94 sentence 2, the court may now stay the
proceedings so that the administrative authority may remedy the procedural flaws.
These legislative changes to the Verwaltungsverfahrensgesetz illustrate the ten-
dency to minimise the legal consequences that follow from the violation of proce-
dural requirements. This opening of the court proceedings for the purpose of cur-
ing defects which occurred within the administrative procedure has been criticised

®  Hufen, F., Verwaltungsprozessrecht, ,3rd edn, 1998, 448.

70 Article 113(1) Law on Administrative Court Procedure.
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72 More recently BVerwGE 105, 55; (1998) NJW 2233.

73 Hufen, F., supra n. 69, 449.
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BVerwGE 106” (2000) JuS 231 [233].
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by the judiciary in particular because it conflicts with the right to a fair trial as it
places the authorities in a more favourable position.” Secondly, it is argued that
the new provisions violate the right to be heard by an unbiased judge as provided
for in Art. 97 of the Basic Law. This principle could be violated by the fact that
the judge may stay the proceedings so that the authority may have the opportunity
to cure the procedural error.

Finally, some procedural errors cannot be cured or simply have not been cured.
However, another provision in the Law on Administrative Procedure provides that
they may not even require curing if no other decision could have been taken in the
matter. Originally, this provision only concerned non-discretionary decisions.

Article 46 (old version):

“Annulment of an administrative act which is not void according to the provision in Art. 44
cannot be sought if the flaw only relates to either the procedure, the formal aspects or the
local administrative competence if no other decision could have been taken in the matter”.

Article 46 Consequences of Defects of Procedure and Form (new version):

“Annulment of an administrative act which is not void according to the provision in Art. 44
cannot be sought if the flaw only relates to either the procedure, the formal aspects or the
local administrative competence if it is obvious that the breach had no influence on the de-
cision on its merits”.

The reforms in 1996 have not been uncontroversial. It has been argued that the ex-
tensive curing of procedural flaws within the court procedure is in stark contrast to
the association of the administrative process with the protection of human rights
under the Basic Law.” However, this might be a contradiction, but the German
tradition shows that procedural guarantees are worthless if the decision of the au-
thority is wrong in substance. Most importantly, therefore, is that the decision in
itself is correct and does not breach the human rights standards as set out in the
Basic Law.”

The relevance of procedural errors is therefore decreasing in Germany. This
might raise the question in the future whether that part of German administrative
procedure law is still in accordance with the Basic Law and European standards.
Hatje argues that the new provision amounts to a violation of the constitutional
principle of effective judicial protection in Art. 19 IV of the Basic Law.” The cur-
ing of procedural errors might soon result in a reaction by the European Court of
Justice, which will require a duty to give reasons in connection with the indirect
administration of Community law.’ Germany traditionally takes a liberal ap-
proach regarding the application of strict procedural rules. This is mainly due to
the fact that, as illustrated in the previous chapter, the intensity of judicial review
is greater than in English law. The scope of review is restricted to legal norms

76 Hatje, A., supra n. 68, 477.
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which create subjective rights for the individual (Art. 113(1) and (5) Law on Ad-
ministrative Court Procedure). Consequently procedural errors do not automati-
cally give rise to a claim. The administrative procedure only has a serving function
and therefore the main emphasis is on the substantial decision.®? The emphasis on
substantive review in Germany is deeply rooted in German legal tradition and ex-
pressed in the inquisitorial procedure applied by the Administrative Courts.

9. Evaluation

Both administrative law systems recognise the right to a fair hearing. The provi-
sions on administrative procedure play an important role in safeguarding individ-
ual protection. Therefore the emphasis is laid on the subjective legal protection of
the citizen against administrative action. In contrast, the French and Italian admin-
istrative legal systems emphasise a more objective purpose of procedural safe-
guards with a variety of provisions dealing with the consultation of other authori-
ties or organs in the administrative decision-making process.®? Both in England
and Germany, the rules on procedure for administrative decision making have
been modelled on the court procedures which had been operating before the emer-
gence of administrative law procedures. This historical development of adminis-
trative procedure as a reflection of the principles of the court procedure in each
country explains the different approaches. The comparison shows that both sys-
tems have developed the right to a hearing. In England, it is contained in the rules
of natural justice which originated in the seventeenth century and which have un-
dergone phases of revival and decline and which, since the 1960s, constitute an
important part of administrative justice in England. In Germany, the right to a
hearing does not have quite as far-reaching historical roots, but has been clearly
formulated by the German Administrative Courts during the Weimar Republic and
have been revived after the Second World War. With the codification of the Law
on Administrative Procedure in 1976, it has found statutory recognition in the
general principles of administrative law procedure as well as in special statutes.

In both legal systems the denial of a right to a hearing constitutes a ground for
review. Both systems contain a variety of exceptions to the right to a hearing in
the form of case law or as codified exceptions contained in Art. 28 of the Law on
Administrative Procedure. Further, the notion that defective decisions can be
cured in subsequent appeal procedures is equally an issue in English decisions and
it is a codified and recently modernised principle in German law. The national re-
ports have shown that English judges are increasingly “willing to accept that an
appeal has “cured” a defective decision”.®? Further, the case of Cheall v Associa-
tion of Professional, Executive, Clerical and Computer Staff** illustrates that in

81 Tbid 122.

8 Schmidt-Assmann, E., “Das Verwaltungsverfahren und seine Folgen” (1993) European
Review of Public Law 99.

8 De Smith, S.A., Judicial Review of Administrative Action, 1995, 490.

8 19831 QB 126.
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cases where the decision maker exercises no discretion, the defect in the decision,
i.e. the denial of a hearing, may be irrelevant if it has made no difference to the re-
sult. However, English courts are not as rigorous as German courts in applying
these principles.

The German Code of Administrative Procedure, ironically, displays an increas-
ing devaluation of procedural guarantees within the administrative procedures.
The right to a hearing and the duty to give reasons are still important features of
the decision-making process. However, flawed decisions can now be cured up un-
til the end of judicial review proceedings. Therefore, in Germany, court proceed-
ings often replace the administrative decision-making process. Administrative
judges are bound to proceed according to the inquisitorial principle. Accordingly,
the judge is under a duty to undertake investigations in his own right and his in-
vestigation 1s not limited to submissions by the parties. The judge can allow the
authorities a period of up to three months to cure defects in its decision-making
process. This approach reflects an attitude which is at the cost of a strong position
of the public authorities. This is due to the fact that German courts insist that there
is only one correct application of the law which is expressed by the inquisitorial
procedure applied by the Administrative Courts and leads to a far more searching
substantive review of the case. In particular in cases where the authorities had no
discretion, the German courts apply the rule that a procedural defect will have no
consequences “if no other decision could have been taken in the matter”.®* This
rule has now also been extended to discretionary decisions in the reformed version
of Art. 46.

In English law, the right to a hearing as part of the rules to natural justice is “in
essence a skeletal version of the elaborate rules of judicial procedure to be found
in their fullest form in the Rules of the Supreme Court”.®¢ Accordingly, the adver-
sarial system is concerned with allowing the parties to present their case and their
“version of the truth and leave it to an impartial third party to decide which ver-
sion more nearly approximates to the truth”.#” As a consequence under the adver-
sarial procedure, the issue of fact finding is a matter for the parties. The English
tradition of adversarial adjudication is described well by Pollock and Maitland:

“The behaviour, which is expected of a judge in different ages and by different systems of
law, seems to fluctuate between two poles. At one of these the model is the conduct of the
man of science who is making researches in his laboratory and will use all appropriate
methods for the solution of problems and the discovery of the truth. At the other stands the
umpire of our English games who is there not in order that he may invent tests for the pow-
ers of the two sides, but merely to see that the rules of the game are observed. It is towards
the second of these ideals that our English medieval procedure is strongly inclined. We are

8 Article 46 Law on Administrative Procedure; see Nolte, G., “General Principles of
German and European Administrative Law — A Comparison in Historical Perspective”
(1994) Modern Law Review 191.

8  Cane, P., An Introduction to Administrative Law, 1996, 163.

8 Ibid.
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so often reminded of the cricket match. The judges sit in court not in order that they may
discover the truth, but in order that they may answer the question “how’s that?”%8

Il. Comparative cases

1. The right to a hearing

a) Legal effects of denial of a hearing in English courts

English courts are equally concerned with the question of how likely is it that a
hearing would have changed the final outcome of a case. It is submitted as:

“Any remedy would be pointless because it would not benefit the applicant who has already
received all that he would obtain by way of relief, the applicant has not suffered any real
prejudice, the decision would have been no different if the decision maker had followed the
precepts of natural justice”.

However, this type of question takes the courts beyond the question of whether a
decision was taken in a procedurally proper manner. It touches upon issues of sub-
stance and the courts have not dealt with that question as easily as the German
courts: “where, ex hypothesis, the adjudicatory body has failed to observe natural
justice, its protestations that a hearing would have made no difference must in
principle be viewed with scepticism”.%

The court decision on this issue reveals three types of answers to the question
of whether a hearing would have made a difference to the outcome of a case. First,
the courts have denied the existence of the principle of audi alteram partem or
fairness altogether if they found it unlikely that a hearing would have made a dif-
ference as in Cinnamond v British Airports Authority.®! This case was concerned
with six car hire drivers who were refused entry to Heathrow airport. They all had
offended the byelaws for loitering and offering services to passengers and had not
paid the fees which were imposed upon them. The authority had failed to give
them an opportunity to be heard before giving them notice of the prohibition or-
der. Lord Denning held that because of their misconduct they had no legitimate
expectation to a hearing. Brandon LJ held that “... it seems to me that no prejudice
was suffered by the minicab drivers as a result of not being given that opportu-
nity”. Lord Denning’s speech suggests that they had no right to a hearing because
they had no legitimate expectation, whereas Brandon LJ’s speech reveals a
slightly different position. He expresses the argument that a hearing would have
not made a difference to the plaintiff’s position: “... no one can complain of not

8 Pollock, F. and Maitland, F.W., The History of English Law Before the Time of Edward
1, 1898, 670-671 cited in Allison, JW.F., 4 Continental Distinction in the Common
Law, A Historical and Comparative Perspective on English Public Law, 2000, 216.

8 De Smith, S.A., Judicial Review of Administrative Action, 1995, 498.

% Bailey, Jones & Mowbray, Cases and Materials on Administrative Law, 1997, 441.

9 [1980] 1 WLR 582.
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being given an opportunity to make representations if such an opportunity would
have availed him of nothing”.

Secondly, the courts have exercised their discretion in awarding a remedy when
they considered it unlikely that the hearing would have made a difference. In
Glynn v Keele University?? the Vice-Chancellor of the University of Keele took
disciplinary action against the plaintiff who had sunbathed naked on the university
campus. He imposed a fine on the student and excluded him from residence in any
university-owned accommodation on campus for the whole of the academic year
1970/71. The plaintiff was not granted a hearing before this decision was reached.
The plaintiff does not dispute the fact that he had taken part in the incident, but
sought an injunction against the university. The court held that the Vice-
Chancellor had acted in a quasi judicial function and had therefore been in breach
of the rules of natural justice when denying the plaintiff a night to a hearing. How-
ever, the court decided to exercise its discretion by not granting an injunction. The
judge considered the situation if a hearing would have been afforded to the plain-
tiff:

“So the position would have been that if the Vice-Chancellor had accorded him a hearing
before making his decision, all that he, or anyone on his behalf, could have done would
have been to put forward some general plea by way of mitigation. I do not disregard the
importance of such a plea in an appropriate case, but [ do not think the mere fact that he
was deprived of throwing himself on the mercy of the Vice-Chancellor in that particular
way is sufficient to justify setting aside a decision which was intrinsically a perfectly proper
one”.

Thirdly, in some cases the courts have interpreted the concept of fairness to an-
swer the question whether the decision was fair and reasonable as indirectly stated
in Chief Constable of North Wales Police v Evans.®® This case was concerned with
an order by the Chief Constable of North Wales Police which required the plaintiff
to resign or be dismissed. Inaccurate rumours concerning the private life of Con-
stable Evans led to this order. However, Constable Evans was not explained the
background of that decision and was not given the opportunity of a fair hearing. In
his speech, Lord Bridge of Harwich agreed that there had been a breach of natural
justice. However, he clearly dissented from the findings of the Court of Appeal
which stated that:

“Not only must [the probationer constable] be given a fair hearing, but the decision itself
must be fair and reasonable. If that statement of the law passed into authority without
comment, it would in my opinion transform, and wrongly transform, the remedy of judicial
review. Judicial review, as the words imply, is not an appeal from a decision, but a review
of the manner in which the decision was made”.%*

Lord Hailsham of St Maryleborne LC held that “it is not intended to take away

from those authorities the powers and discretions properly vested in them by law

92 [1971] 1 WLR 487.
% [1982]1 WLR 1155.
% Ibid at 1160-1161, 1174-1175.
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and to substitute the courts as the bodies making the decisions. It is intended to see
that the relevant authorities use their powers in a proper manner”.

b) Legal effects of denial of a hearing - Germany

This case concerns the application of Art. 46 of the Law on Administrative Proce-
dure according to which a procedural error may be regarded as irrelevant.

In 1984 a powerstation known as Buschhaus II in northern Germany received
permission to commence its operation. The planning process regarding this
powerstation had started in 1978 when a local public inquiry was held. In Busch-
haus Il (Powerstation)” the plaintiffs, a one-year-old child and its father who
lived nearby, appealed against the permission for the powerstation to go into op-
eration. They submitted, inter alia, that they were not allowed a hearing before the
powerstation was granted permission to operate. The law governing the running of
powerstations is the Bundesimmissionsschutzgesetz (Federal Protection Law
Against Emissions). According to Sect. 10 para 1 sentence 2 of this law, the au-
thorities were under a duty to enable the general public to inspect the plans as
early as 1978. Accordingly, the public should have had the opportunity to inspect
the plans during normal office hours. However, the planning authority failed to
comply with this requirement because the plans were only accessible for inspec-
tion at restricted times. Because of this procedural error the Bundesimmissionss-
chutzgesetz provided for another hearing before the powerstation would com-
mence its operations in 1984. However, the public was denied the right to a hear-
ing. The plans revealed that any emission was minimal and that no danger to
health would be made. The court held that the initial inquiry was procedurally
flawed because access to the plans was restricted to short periods during the week.
It further held that the denial of a right to a hearing before the start of operation of
the powerstation was a second procedural defect in the planning process. Never-
theless, the court held that a hearing would have made no difference to the deci-
sion on its merits. According to Art. 46 of the Law on Admunistrative Procedure,
the annulment of an administrative act which is not void according to the provi-
sion in Art. 44 cannot be sought if the flaw only relates to either the procedure, its
formal aspects or local administrative competence if it is obvious that the breach
had no influence on the decision on its merits. The court held that the right to a
hearing is important because the running of a powerstation encroaches upon the
basic rights of the applicants. However, procedural rights of that kind are only
complementing the protection of basic rights. Procedural safeguards, however, be-
come meaningless if a violation of substantive basic rights is clearly not the case.
The court further held that the authorities could have made no other decision be-
cause they had no discretion in deciding whether to grant permission for the
powerstation to operate.

9  BverwG, DVBI 1983, 271.
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c) Evaluation

The cases have illustrated that, like German courts, English courts too are some-
times concerned with the question which effect a defect in the procedure has for
the outcome of a case. However, unlike the German courts, they refuse to concern
themselves with matters of substance. The English approach is a careful disguise
for answering a question which is too concerned with issues of substance and
which might amount to a second guessing of the original decision. As illustrated,
they either deny the applicability of the rules of natural justice or exercise their
discretionary powers to refuse a remedy. As a result, English courts reach similar
decisions with different means. It is, however, not always clear how the courts
identify the cases in which they refuse relief.%

2. The duty to give reasons

a) Deficient reasons made good in course of proceedings - England

The following case illustrates well that English courts take procedural require-
ments quite seriously. As discussed above, no general duty to give reasons exists
in common law. However, statutes may require that decision makers explicitly
state reasons for their decisions. Section 64 of the Housing Act 1985 requires that
reasons should be given at the same time as the decision is communicated. In R v
Westminster City Council, ex p Ermakov”’ the applicant, a national of the Republic
of Uzbekistan, applied to the respondent council to provide housing for himself
and his family on the ground that they were homeless. The applicant’s statement
contained detailed information for their wish to live in the UK after their relatives
had made their lives in Greece, where they last resided in their own house, un-
bearable by persecuting them and threatening their lives. Subject to its powers un-
der the Housing Act 1985, the local council had to ascertain whether the applicant
had become homeless intentionally. Further, the local council was under a statu-
tory duty to provide reasons for a decision made in this matter. However, the
council was not successful in gaining information about the applicant’s situation
in Greece as it did not receive any reply to its letters to those in Greece who could
corroborate the applicant’s statement. The council then decided that the applicant
had become homeless intentionally and notified him of his reasons. The reasons
given were that the council was not satisfied that the applicant had experienced
harassment and that it was therefore reasonable for him and his family to remain
in Greece. The applicant sought judicial review on the grounds that the council
had failed to carry out proper inquiries, that it wrongfully assumed that the lack of
response meant that the homelessness was caused intentionally, that the applicant
had not been formally heard and that the council failed to assess whether the ap-
plicant suffered from harassment. The heart of the problem in this case was the
fact that the council’s employee who was in charge at the time swore an affidavit

%  De Smith, S.A., Judicial Review of Administrative Action, 1995, 499,
97 TIbid.
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which contained the true reasons for his decision: Accordingly, he had turned
down the applicant because he accepted the applicant’s statement to be true, but
nevertheless decided that it would have been reasonable for him and his family to
continue to occupy the accommodation in Greece.

The Court of Appeal decided that it would in appropriate cases admit evidence
to “elucidate or exceptionally correct or add to the reasons given by a housing au-
thority”, but that “it would be very cautious about doing s0”.*® The case shows
how serious the court is about the fulfilment of the statutory requirement of the
duty to give reasons. It is of the opinion that admitting the affidavit containing in
its view wholly different reasons “nullifies the very objects and advantages under-
lying the requirement to provide reasons”.” The court referred to authoritative
case law such as R v Croydon London Borough, ex p Graham'® and reached the
conclusion that insufficient reasons lead to the unlawfulness of the decision and
that the court should be “circumspect about allowing material gaps to be filled by
affidavit evidence”.

The introduction of the true reasons was also turned down “for good policy rea-
sons”. The court held that “to permit wholesale amendment or reversal of the
stated reasons is inimical to the purpose of reasons giving [i.e. the information of
parties why they have won or lost]”, it further “encourages a sloppy approach by
the decision maker” and “gives rise to potential practical difficulties”. Concerning
the latter point, the court referred to the problem of applications for cross-
examination and discovery, “both of which are, while permissible in judicial re-
view proceedings, generally regarded as inappropriate”.!%!

b) Deficient reasons made good in course of proceedings - Germany

The Extradition case (BverwGE NVwZ 1999, 425) is very important because, for
the first time, the Federal Administrative Court dealt with the new provision in
Art. 114 sentence 2 of the Law on Administrative Procedure which provides an
opportunity for an administrative authority to amend its considerations in a discre-
tionary decision as late as during the court proceedings.

The applicant was an asylum seeker of Kurdish origin. Between 1992 and 1994
he committed several crimes in Germany in connection with activities in support
of the PKK. In 1994 the authorities ordered him to leave the country. In exercising
its discretion, the authority failed to consider the exception in Art. 55 of the Law
on Asylum (Ausldndergesetz). Accordingly, an alien subject may remain in the
country if there are factual or legal reasons which make the order to leave the
country impossible. Nevertheless, the authority supplemented its considerations in
the Administrative Court proceedings and came to the same conclusion. The court
held that according to Art. 114 of the Law on Administrative Procedure the court
may complete its reasoning until the end of the court trial. It emphasised that the

%8 R v Westminster City Council, ex p Ermakov [1996] 2 All ER 302,

% TIbid at 310.

100 (1993) 26 HLR 286.

101 R v Westminster City Council, ex p Ermakov [1996] 2 Al ER 316 (3).
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provision confirms what had been accepted in the jurisprudence of the Federal
Administrative Court for many years. Accordingly, the reasons may be supple-
mented if the delayed reasons existed at the time of the decision, the decision has
not changed in its nature and if the applicant’s procedural position is not af-
fected.!®® The court made clear that Art. 114 merely permits the supplementation
of the reasons and not a complete change of reasons. In this case the court held
that the authority was permitted to supplement its decision, however, that the deci-
sion reached was unlawful because the applicant had a right to remain in the coun-
try according to the exceptions stated in Art. 55 of the Law on Asylum.

c) Evaluation

The cases illustrate well that both jurisdictions might have come to the same result
in the case of Ermakov. Even though German law is more accepting of the idea
that flaws in the reasoning process may be cured within the court process, there
are limitations to this approach. Nevertheless, the starting positions are different.
In Germany, a lack of a discretionary decision in the consideration process, which
is displayed in the provided reasons, may be cured as late as at trial. The latest re-
forms of the Law on Administrative Court Procedure have incorporated this juris-
prudence of the highest Administrative Court into Art. 114 sentence 2 allowing
the curing of defects in the reasoning of discretionary decisions until the end of the
judicial review trial. The arguments brought forward for this approach emphasise
the inquisitorial role of the court in considering all factual and legal issues under-
lying the decision and this may include the assessment of additional reasons given
by the authority. The general rule that deficient reasons may be cured, however, is
subject to restrictions. Accordingly, considerations may not be completely ex-
changed. Therefore, even the German courts might have reached the conclusion in
the case of Ermakov that the delayed reasons could not have been brought into the
proceedings.

The English case has shown that there is no general principle which allows the
curing of procedural flaws such as deficient reason giving. However, there is case
law mentioned which equally allows the delayed giving of reasons in court if no
reasons had been given at all.'® Secondly, the courts are cautious to permit evi-
dence which may elucidate or correct or add to the reasons in cases where there is
a statutory duty to give reasons. Further, a statement of principle was cited that
“the idea that material gaps in the reasons can always be supplemented ex post
Jacto by affidavit or otherwise ought not to be encouraged”. The court in Ermakov
rejected the argument that the correction of the reasons was a merely technical
matter. Therefore it appears that in English law the completion of reasons is only
permitted in limited circumstances, whereas the position in Germany is marked by
an approach which generally permits the curing of deficient reasoning safe under
particular circumstances. The caution exercised by the English courts can be ex-
plained by the will to fulfil Parliament’s intention which is reflected in the Hous-

102 BVerwGE 3 C47.81 — Buchholz 418.02 Tierdrzte Nr 2.
103 R y Swansea City Council, ex p John (1982) 9 HLR 55.
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ing Act. Section 64 requires a decision and at the same time reasons. Highly inter-
esting are the policy arguments advanced by the English court which have equally
been raised by critics of the new German provisions, i.e. that allowing delayed
reasons runs counter to the purpose of reason giving and leads to a sloppy ap-
proach by decision makers.!* German critics even fear an increased case load in
the Administrative Courts because of an increase in badly prepared decisions.!%
The final argument that hearings would be made longer and more expensive has
also been raised by critics of the German provisions. Nevertheless, arguments in
favour of the new provision have been based on the duty of the court under the in-
quisitorial procedure to take into account this type of evidence, whereas in the
English courts the admission of affidavit evidence is a matter for the judge’s dis-
cretion.

In conclusion, the position taken by the English courts favours a stronger role
to be played for administrative authorities: The court held that the authority should
not just be left with the mechanical or formal function to perform; rather it should
reconsider the decision properly. In Germany, on the other hand, administrative
decisions are increasingly shifted to the Administrative Courts. Whether this will
lead to an acceleration of court proceedings as intended by the new legislation is
more than doubtful.

lll. European influences

1. English administrative law and Art. 6(1) of the European
Convention on Human Rights

The discussion above has been concerned with the protection of procedural rights
at common law. However, the Human Rights Act 1998 has brought home the di-
mension of the protection of rights under the European Convention on Human
Rights. English courts are now under a duty to interpret legislation in the light of
Convention rights. According to Sect. 2 of the Human Rights Act, national courts
must take into account the jurisprudence of the institutions in Strasbourg, even
though they are not bound by it. Amongst these is the case law on Art. 6(1) of the
Convention.

Article 6 of the European Convention on Human Rights guarantees the right to
the fair administration of justice. It is a broad article and has many facets. English
law has been influenced by its guarantees and its impact on English law has been
described as “revolutionary”.'®® Some of its ramifications on the position of the

104 Bonk H.J., “Strukturelle Anderungen des Verwaltungsverfahrens durch das Genehmi-
gungsverfahrens-Beschleunigungsgesetz” (1997) NVwZ 324.

105 Goller, B., Schmid, A., “Reform of the German Administrative Courts Act” (1998)
European Public Law 31 [36].

106 Satvinder Singh Juss, “Constitutionalising Rights without a Constitution: The British
Experience under Art. 6 of the Human Rights Act 1998”, 27 Statute Law Review 29
[60].
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Lord Chancellor have been discussed in Chapter Two. Some famous case law on
restricted access to the courts will be discussed in Chapter Five. In the following
section, the independence from the executive to ensure a fair decision-making
process and access to legal assistance in English courts will be addressed.

Article 6(1) of the European Convention on Human Rights was at stake in the
recent case of R v Secretary of State for the Environment, Transport and the Re-
gions, ex p Alconbury Developments Ltd.'" In this case the Divisional Court had
held that where the Secretary of State calls in a planning application for his own
determination, if he decides a planning appeal himself or if he confirms his own
highway or compulsory purchase order, a breach of Art. 6(1) of the European
Convention on Human Rights occurs. The complaint was based on the fact that the
Secretary of State in that function did not act as an independent and impartial tri-
bunal. Accordingly, the Divisional Court granted a declaration of incompatibility
under Sect. 4 of the Human Rights Act 1998. However, the House of Lords re-
versed the decision and held that the availability of judicial review was sufficient
to comply with Art. 6(1) of the Convention. The main question in 4lconbury was
whether the Secretary of State’s power to appoint planning inspectors and judge
cases himself is inconsistent with the concept of an independent tribunal as speci-
fied in Art. 6(1) of the European Convention on Human Rights. The Queen’s
Bench Division was of the view that it was not. The next issue was whether the
inherent supervisory jurisdiction of the UK’s superior courts was sufficient to sat-
isfy the provisions of Art. 6(1) and therefore able to “save the process”. The pro-
cedural protections granted by Art. 6(1) do not have to apply at every stage in the
decision-making process, but must be present at the final stage. In Albert v Bel-
gium the European Court of Human Rights had held that:

“The Convention calls for one of the following two systems: either the jurisdictional organs
themselves comply with the requirements of Art. 6(1) or they do not so comply, but are
subject to control by a judicial body which has full jurisdiction and does provide the guar-
antees of Art. 6(1)”.198

The Queen’s Bench Division was of the view that judicial review was too re-
stricted to procedural issues that they were not enough to “save” the process. Sur-
prisingly, the House of Lords did not agree. The House of Lords’ decision inter-
preted the European jurisprudence on Art. 6 and judicial review as drawing a line
between decisions of policy and decisions of a quasi judicial nature. In the former,
no full jurisdiction was required. Lord Hoffmann held that:

“There is nothing to suggest that, in finding the primary facts and in drawing conclusions
and inferences from those facts, an inspector acts anything other than independently, in the
sense that he is in no sense connected with the parties to the dispute or subject to their in-
fluence or control; his findings and conclusions are based exclusively on the evidence and
submissions before him.”

The House of Lords agreed that in matters of policy the Secretary of State was not
independent, but that he did not have to be. He clarified that judges should not
interfer with matters of policy: “the 1998 Act was no doubt intended to strengthen

107 [2001] UKHL 23
198 4lbert v Belgium (1983) 5 EHRR 533 at 542.
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terfer with matters of policy: “the 1998 Act was no doubt intended to strengthen
the rule of law, but not to inaugurate the rule of lawyers”.

One could argue that this decision was a politically expedient one as a declara-
tion of incompatibility would have had massive consequences on the entire plan-
ning law system. Nevertheless, the House of Lords’ decision marks a more subtle
development in human rights jurisprudence. 4lconbury illustrates the view of the
House of Lords as to the scope of the existing principles of judicial review. Lord
Nolan held that judicial review could include the review of questions of fact. Lord
Slynn’s view on the application of the principle of proportionality was:

“I consider that even without reference to the Human Rights Act the time has come to rec-
ognise that this principle [of proportionality] is part of English administrative law, not only
when judges are dealing with Community acts but also when they are dealing with acts sub-
ject to domestic law. Trying to keep the Wednesbury principle and proportionality in sepa-
rate compartments seems to me to be unnecessary and confusing”.

In the case of Runa Begum v Tower Hamlets London Borough Council'® the
House of Lords expanded its reasoning in Alconbury to a situation in which the
fact-finding process, rather that the decision of policy matters, was at stake. Ac-
cordingly, it was held that judicial review would be sufficient o comply with the
requirements under Art. 6 of the Convention. The European Court of Human
Rights has not ruled on this issue yet.!'

In Steel and Morris v UK''! the Strasbourg court held that because of the com-
plexity of the case the applicants should have been afforded Legal Aid in order to
ensure a fair trial. This case, better known as the McLibel case, concerned a libel
action by McDonalds against two campaigners. Matters which raise issues of a
procedural nature in England may well be treated as questions of substantive con-
stitutional relevance in Germany. Here, a case concerned with the denial of Legal
Aid by a lower court in accordance with previous jurisprudence was recently de-
cided by the Federal Constitutional Court.!'? Interestingly, the constitutional claim
was not based on due process rights, but on the right to equal treatment enshrined
in Art. 3 1 and the Rechtsstaat principle in Art. 20 III of the Basic Law. The case
was concerned with the Legal Aid application of two asylum seekers which had
been denied by the Administrative Court on the basis that the claim would have
little prospect of success. However, the Federal Constitutional Court ruled that the
legal question at stake was complex and that therefore the applicants had a right to
clarification by the higher court. However, compared to a claimant in a better fi-
nancial position, they would be at a disadvantage if Legal Aid was not granted.
This in the court’s view amounted to a violation of the right to equality and the
principle of the Rechtsstaat.

109 [2003] UKHL 5.
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2. German administrative law and Art. 6(1) of the European
Convention on Human Rights

The procedures available in the European Court of Human Rights have compara-
tively little importance in Germany. Germany does not have to defend itself as
much as for instance the United Kingdom because human rights are enforced by
way of proceedings in the Bundesverfassungsgericht. The European Court of Hu-
man Rights 1s only the competent court if national procedures, including those of
the Bundesverfassungsgericht, are exhausted. Having said that, however, in case
these national procedures are not sufficient because, in particular, of their length,
recourse to the European Court of Human Rights is open.'? Article 6(1) of the
Convention has therefore been continuously invoked against the Federal Republic
of Germany. There are no cases in the field of tortious liability in which the court
has ruled that Germany was in violation of Art. 6(1). However, both in civil and
administrative law matters, German courts have been held liable for a violation of
Art. 6(1) of the ECHR.

In Kénig v Federal Republic of Germany''* Germany was sentenced for the
first time for overlong proceedings before an Administrative Court. The applicant
was Dr Eberhard Kénig, a German doctor. In 1967 his authorisation to run a clinic
was withdrawn at the request of the Regional Medical Society. It was alleged that
he was unreliable regarding the management of the clinic and that he lacked the
diligence and knowledge to run a clinic. On 9 November 1967 Konig appealed
against the decision of the authorities to reject his objection. The Frankfurt Ad-
ministrative Court dismissed the appeal ten years later on 22 June 1977. At the
date of the judgment of the European Court of Human Rights in 1978, the Hessen
Administrative Court of Appeal had not yet ruled on the appeal from the Frankfurt
Administrative Court. In addition Konig’s authorisation to practice was withdrawn
on 12 May 1971 because Koénig was held to be unfit to practice medicine. In 1978
the Hessen Administrative Court of Appeal dismissed the appeal which had been
lodged against the judgment of the Frankfurt Administrative Court in 1971 (seven
years later). In his application lodged with the Commission on 3 July 1973 Dr
Konig claimed that the length of the proceedings before the Frankfurt court had
exceeded the “reasonable time” referred to in Art. 6(1) of the Convention. The
European Court of Human Rights found that the length of the proceedings was
due to the conduct of the court and not a result of Dr Konig’s behaviour. As a re-
sult it held that in both cases the “reasonable time” had been exceeded and that
this violated Art. 6(1) of the Convention.!!s

This groundbreaking decision extended the procedural protection of Art. 6(1).
Accordingly everyone is entitled to a fair hearing “in the determination of his civil
rights and obligations” to the jurisdiction of Administrative Courts in Germany.
Not least as a result of this judgment, reforms regarding the acceleration of Ad-
ministrative Court proceedings were initiated.

113 Ossenbiihl, F., Staatshaftungsrecht, 1998, 529.
114 (1998) 5 BHRC 293.
15 Vincent Berger, Case Law of the ECHR, 1991, 96.
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3. The European Court of Justice and German administrative
procedure law

It is doubtful whether the developments in German administrative law regarding
the reduction of legal consequences of procedural errors is going to be compatible
with European standards when it comes to the indirect administration of European
Community law.!'® The radical rectification of procedural errors has been de-
scribed as in contrast to the standards set up by the European Court of Justice.!!’
So far no direct conflict between the case law of the European Court of Justice and
the German Administrative Courts on the issue of procedural errors and their legal
treatment exists. However, it is only a question of time until a case will be decided
applying the reformed rules on procedural errors in the context of indirect admini-
stration of European law. In particular those areas of European law, such as the
law on the environment, which have added an increasing body of procedural safe-
guards to existing national law will serve as potential battlefields between Ger-
many’s relaxed attitude towards procedural irregularities and the European princi-
ple of effective judicial protection of individuals. The Act on the Implementation
of Council Directive of 27 June 1985 on the Assessment of the Effects of Certain
Public and Private Projects on the Environment (85/337/EEC), the Environmental
Impact Assessment Act (Gesetz iiber die Umweltvertriglichkeitspriifung''®),
serves the purpose of ensuring that for a variety of projects, among them power-
stations, refineries and shipyards to name just a few, effective preventative envi-
ronmental protection is guaranteed on the basis of uniform principles. The so-
called environmental impact assessment represents an integral part of procedures
applied by the authorities when deciding upon the approval of projects. An impor-
tant feature of the environmental assessment is the involvement of the public.!?
However, according to the case law of the Bundesverwaltungsgericht procedural
errors are only relevant if the correct application of the procedure would have
made a difference to the decision on its merits or if it was possible that the deci-
sion would have been a different one had the error not occurred. Therefore it has
been questioned whether the German provisions on curing procedural errors can
only be applied restrictively on procedural provisions in a Community law context
such as the Environmental Impact Assessment Act. The European Court of Justice
has made it clear that the application of national procedural law should not render
it practically impossible to carry out the obligations of Community law provisions.
It is therefore important to examine the position of the European Court of Justice
itself with regard to the consequences of procedural irregularities.

U6 Hufen, F., Fehler im Verwaltungsverfahren, 1998, 360.

117 Hatje, A., “Die Heilung formell rechtswidriger Verwlatungsakte” (1997) DOV 477
[480]; Classen, C. D., Die Europdisierung der Verwaltungsgerichtsbarkeit, 1995, 174.
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In the case of UNECTEF v Georges Heylens and others'?® the European Court
of Justice illustrated the importance of reason giving for the protection of funda-
mental freedoms. Georges Heylens was a Belgian football trainer with qualifica-
tions subject to Belgian law. He was employed as a football trainer of a French
team in Lille. The French Ministry of Sport refused to recognise his trainer’s di-
ploma as being equivalent to the French diploma. The Ministry of Sport did not
give any reasons for the refusal. The European Court of Justice held that:

“Where in a member state access to an occupation as an employed person is dependent
upon the possession of a national diploma or a foreign diploma recognised as equivalent
thereto, the principle of the free movement of workers laid down in Art. 48 of the Treaty
requires that it must be possible for a decision refusing to recognise the equivalence of a di-
ploma granted to a worker who is a national of another member state by the member state
to be made the subject of judicial proceedings in which its legality under Community law
can be reviewed, and for the person concerned to ascertain the reasons for the decision”.

The case of Heylens has been mentioned by German commentators who criticise
the recent reforms of the Law on Administrative Procedure and Law on Adminis-
trative Court Procedure. Hufen doubts that procedural errors in the context of im-
plemented secondary EC legislation may be considered as irrelevant subject to the
new Art. 46 of the Law on Administrative Procedure.!?! Hatje emphasises the im-
portance of the duty to give reasons as a general principle of European law.!?? The
European Court of Justice has frequently stated that errors in procedures which are
required under Community law are always relevant. In the case of British Aero-
space plc and Rover Group Holdings plc v Commission'?® it was decided that a
decision by which the Commission finds that aid granted by a member state to an
undertaking is illegal because it was in breach of a previous decision authorising
aid to the same undertaking subject to certain conditions and by which it orders re-
imbursement of the aid must be annulled where it has been adopted without the
procedure laid down by Art. 93(2) second subparagraph being followed. The omit-
ted procedure would have given the parties concerned the opportunity to submit
their comments. The court did not allow the curing of this omission within the
court procedures, but annulled the decision. With regard to the German legislation
allowing the curing of procedural defects in the court procedures, the jurispru-
dence of the European Court of Justice sets boundaries which will have to com-
plied with.124

In case C-353/01 P, Mr Mattila brought an appeal under Art. 49 of the EC Stat-
ute of the Court of Justice against the judgment of the Court of First Instance of 12
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July 2001 in Case T-204/99 Mattila v Council and Commission [2001] ECR II-
2265 (the contested judgment). In this case it had dismissed his application seek-
ing the annulment of the decisions of the Commission of the European Communi-
ties and the Council of the European Union of 5 and 12 July 1999 respectively re-
fusing to grant him access to certain documents (the contested decisions).
Amongst other pleas, the claimant argued that the decision refusing him access to
the documents had not been provided with sufficient reasons. The reasons were
supplied in court for the first time. The court found that on this ground alone the
claim was well founded. It referred to the opinion of the Advocate General:

“Permitting the Council and the Commission to communicate to the appellant the reasons
for the refusal to grant partial access to a document for the first time before the Community
courts would render redundant the procedural guarantees expressly laid down in Decisions
93/731 and 94/90 and seriously affect the appellant's rights which require that, except in
exceptional cases, any decision adversely affecting a person must state the reasons on
which it is based, in order to provide the person concerned with details sufficient to allow
him to ascertain whether the decision is well founded or whether it is vitiated by an error
which will allow its legality to be contested (see, in particular, Case 195/80 Michel v Par-
liament [1981] ECR 2861, para 22)”.1%

Even though this case was not concerned with German provisions, it is evident .
that procedural protection plays a greater role at Community level than currently
in German administrative law.

IV. Conclusion

Judicial review of the administrative procedure in both jurisdictions is increasingly
subjected to standards set by European jurisprudence. In England, the planning
process has been subject to scrutiny under human rights jurisprudence. Even
though no declaration of incompatibility was made, the more subtle outcome of
Alconbury is the definition of judicial review principles in planning cases as in-
cluding the principle of proportionality. However, the result of the case remains
that the English planning system remains unchanged so far. In Germany, the new
legislation concerning the curing of administrative defects within court proceed-
ings is likely to be in conflict with the jurisprudence of the European Court of Jus-
tice in cases of procedural errors which occur in the course of indirect administra-
tion of Community law. European case law concerning the application of the new
rules in Germany can be expected. Ironically, though the reforms are partly due to
earlier case law by the European Court of Human Rights regarding the overlength
of German Administrative Court proceedings, which in the case of Koénig were
held to be in contravention to Art. 6(1) of the European Convention on Human
Rights.

In both legal systems the denial of a right to a hearing constitutes a ground for
review. Both systems contain a variety of exceptions to the right to a hearing in

125 Case C 353/01 P, no. 32.
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the form of case law or as codified exceptions contained in Art. 28 of the Law on
Administrative Procedure. Further, the notion that defective decisions can be
cured in subsequent appeal procedures is equally an issue in English decisions and
it is a codified and recently modemised principle in German law. The National
Reports have shown that English judges are increasingly “willing to accept that an
appeal has “cured” a defective decision”.!?6 Further, the case of Cheall v Associa-
tion of Professional, Executive, Clerical and Computer Staff'?’ illustrates that in
cases where the decision maker exercises no discretion, the defect in the decision,
i.e. the denial of a hearing, may be irrelevant if it has made no difference to the re-
sult.

However, English courts are not as ruthless as German courts in applying these
principles. The German Code of Administrative Procedure ironically displays an
increasing loss of status of the procedural safeguards within the administrative
procedure. For the purpose of procedural efficiency, the right to a hearing and the
duty to give reasons within the administrative process have lost some of their
meaning. Since 1996, it is codified law that procedural flaws concerning both
rights can be cured before the end of judicial review proceedings within the trial.
Further, the courts apply a test according to which the lack of a hearing is irrele-
vant if it would not have influenced the administrative decision in its substance.!?®

The reasons for the different approach are to be found in the history of the Ad-
ministrative Courts and the development of the Rechtsstaat. This leading principle
automatically sets the limits to a reduction of judicial protection. The German ju-
dicial review process is marked by the attitude that only the courts can reach the
correct answer. The German tradition of finding justice is unlike the English tradi-
tion not based on an adversarial battle of two parties and procedural fairness, but
on the belief that there is only one correct answer to a legal question. As a conse-
quence, administrative procedure law does not enjoy the same status as in the
common law system, it merely has an ancillary or facilitative function. This atti-
tude has found legislative expression in the new reforms of the Law on Adminis-
trative Court Procedure which allows the extensive curing of procedural defects
within the court proceedings. As shown in Chapter Two, the strong position of the
administrative courts in reviewing decisions by the administration has its roots in
the nineteenth century when they emerged as a reaction to the parliamentary fail-
ure of the 1848 revolution. However, in the absence of a strong constitutional tra-
dition and the protection of individual rights, the courts were mainly concerned
with the review of ultra vires acts and the administration enjoyed comparably
wide discretionary powers.

The concept of the Rechtsstaat originally merely embraced the requirements
“that the state must act within the framework of the law and that the law must be
precise, calculable and enforceable”.'” This formal concept of the Rechtsstaat did
not contain the protection of higher values such as fundamental rights or basic
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% De Smith, S.A., Judicial Review of Administrative Action, 1995, 490.
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principles of justice. The concept of the formal Rechtsstaat was based on the ideas
of legal positivism which believed in the approach that “law is law” and not con-
cemed with value-oriented legal thinking. The extreme change that occurred in
German legal thinking after the Second World War, i.e. the transformation from
legal positivism to a more natural law approach, is a clear answer to the abuses
suffered by individuals under the Nazi regime. The emergence of the “substan-
tive” Rechtsstaat after the Second World War transformed German jurisprudence
fundamentally.

Clearly, an important tool in deciding whether the correct decision has been
made is the power of the courts to investigate the facts of the case fully. Unlike the
judicial review procedures in England, which are concerned with a supervisory
role, the German courts carry out a full investigation into the underlying facts of
the decision. The courts have been empowered by the legislature with the power to
“advise” authorities within the court procedures to correct flawed decisions with
the result that decisions which are flawed by the lack of a hearing or by insuffi-
cient reason giving may be cured and turned into legal acts.

The Administrative Courts which are bound by the constitution and by the em-
powering statute to enforce the substantive Rechisstaat with its searching review
for “the truth” and the protection of individual rights operate at the cost of an in-
dependent executive. As seen in the previous chapter, public authorities enjoy lit-
tle areas within their discretion or their margin of appreciation and the protection
of individual rights justifies an intense review of discretionary decisions. As seen
by recent reforms of the Law on Administrative Procedure, the role of procedural
safeguards has been further minimised to a “serving function”. Procedural safe-
guards such as the right to a hearing and the duty to give reasons, which have been
ironically codified, play such a minor role now within the pre-trial phase that the
purpose of the so-called Beschleunigungsgesetze (laws to accelerate court proce-
dures) have been questioned. The courts now act as advisors to the authorities and
pre-trial procedural safeguards are exercised during the court proceedings. This
shift towards overloading the courts with issues stemming from the decision-
making process has been widely criticised in academic writing. The speeding up
of the court procedures is partly due to pressure from decisions such as Konig
where it was held that the German Administrative Court’s seven-year trial was in
contravention of Art. 6(1) of the European Convention on Human Rights.

By comparison, the developments in English law are less obvious. The judicial
review remedies are granted at the discretion of the courts. In Camelot, for exam-
ple, the court retained discretion to refuse relief if it were satisfied that the unfair-
ness made no difference. It takes no reform of empowering statutes to allow courts
to “cure” procedural defects in decisions. Further, they can “create” wider con-
cepts such as that of “fairness”. The concept of fairness as used in the Camelot
case appears to blur the difference between the formal and substantive rights posi-
tion of applicants. Accordingly, the Commission’s decision only to negotiate with
the competitor in the bidding process for the running of the National Lottery “con-
stituted a lack of evenhandness” which required “the most compelling justifica-
tion”. The concept of fairness fills a gap left by the ground of review of procedural
impropriety as Camelot could not expect to be negotiated with if the bidding proc-
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ess resulted in no party winning. Fairness therefore contains an element of equal-
ity of the parties which is more founded in a substantive rights position. The con-
cept of fairmess in its vagueness therefore acts as a smoke screen for the courts’
discretion to cure procedural defects as well as for the courts to protect more sub-
stantive rights positions. In that respect, English courts act much more independ-
ently and they can exercise discretion whereas the German courts are bound by
their commitment to respect the Basic Law and act on the basis of the Law on
Administrative Court Procedure.

Further, English administrative law, in its own way and with the new powers
given under the Human Rights Act 1998, will develop a much more constitution-
alised judicial review. Jeffrey Jowell expresses doubts as to whether the courts
will engage in a merit review of cases.*® It is difficult though to imagine the pro-
tection of individual rights by courts who are unwilling to review cases more
closely on their merits. It will have to remain a slow process, on a case-to-case ba-
sis. The increasing importance courts ascribe to the duty to give reasons illustrates
a development which will enable the courts to review cases more closely.

In conclusion, German courts are less likely to quash a decision for procedural
flaws such as the lack of a hearing or insufficient reasons. German courts play an
important role in advising authorities if the reasons for their decisions were insuf-
ficient. German courts are traditionally more concerned with the substantive cor-
rectness of the decision. Most procedural errors can be cured at trial. The leading
argument for the reform of the Law on Administrative Court Procedure was the
duty of the courts under the inquisitorial procedure to take account of all kinds of
new submissions. However, this generous attitude might cause conflicts in the
European law context. In England, procedural errors are more likely to lead to the
quashing of a decision. The courts have traditionally not had the power to review
substantive rights, but were merely concerned with a legality review. However, a
slow constitutionalisation and Europeanisation of the British style is leading to a
more intensive review of administrative decisions. At the same time procedural
safeguards contained in Art. 6 of the European Convention will gradually add to
the further elaboration of principles of procedural protection in English adminis-
trative law. Here it is interesting to note that some questions as to a fair trial are
regarded as procedural in the UK, whereas they translate into substantive rights
questions in Germany.'?!

130 Jowell, J., “Beyond the Rule of Law: Towards Constitutional Judicial Review” (2000)
‘Public Law 671 [683].
B See Steel and Morris v UK (2005) 41 EHRR 22 and 2 BvR 626/06, 14 June 2006.



Chapter Five Governmental liability

I. Introduction

In the previous chapters we have seen how both countries have developed a sys-
tem of judicial review of administrative action. Despite the differences that have
been identified the review of administrative discretionary powers and administra-
tive procedures controls the legality of administrative action and provides protec-
tion for the individual. However, judicial review alone cannot provide satisfactory
redress where damage to the individual has already occurred. Therefore this chap-
ter is concerned with an immensely important area, that of the tortious liability of
public authorities for unlawful action. The title already suggests that both in Eng-
land and Germany principles of tort law apply to the acts of public bodies. This
chapter analyses a highly complex area of law which illustrates how private and
public law remedies merge into one another. Both systems are in need of reform
and have been particularly exposed to European influences which might support a
desirable systematisation.

Both the English and German legal systems provide for a legal basis for com-
pensation for the unlawful action of public bodies. An interesting observation
made in comparison with the position in English law is that despite a few legal
foundations in German statute law or constitutional provisions both legal systems
have to rely mainly on case law and the development of principles by the courts.!
Therefore this area of law lends itself in particular to the comparison of cases.

1. Governmental liability in English courts

The English law of liability is in a state of flux. This section will assess the liabil-
ity of public authorities in tort. Further, the impact of the human rights jurispru-
dence and developments under the Human Rights Act 1998 as well as the case law
of the European Court of Justice.

A claimant in a damage action will have to show that the facts of his/her case
fit into one of the existing private law heads of tort. Generally speaking the heads
of tortious liability derived from civil law apply to public authorities in the same
way as they apply to private citizens. The same remedies as the liability of private
persons generally speaking rule English law on governmental liability. The private
law remedy in different heads of tort is equally applicable to public as well as to

1 Ossenbiihl, F., Staatshaftungsrecht ,1998, 3.
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private bodies. In England the liability of public authorities is ruled by a constitu-
tional principle which has best been described by Dicey in his Introduction to the
Study of the Constitution:

“When we speak of “the rule of law” as a characteristic of our country, not only that with us
no man is above the law, but (what is a different thing) that here every man, whatever his
rank or condition, is subject to the ordinary law of the realm and amenable to the jurisdic-
tion of the ordinary tribunals ... With us every official, from the Prime Minister down to a
constable or a collector of taxes, is under the same responsibility for every act done without
legal justification as any other citizen”.?

He was talking of personal liability. Dicey made no mention, however, of the ex-
tensive immunities and privileges which the Crown enjoyed in his lifetime.> The
rule of law provides nonetheless an important foundation of governmental liability
in that one can generally say:

“That there is a basic principle in English law concerning the liability of public bodies that
rules of private law liability apply to the activities of bodies and officials exercising public

functions in the same way and to the same extent as they apply to the activities of private

citizens, unless some good reason can be found why they should not”.*

“The basic premise is that an ultra vires act per se will not give rise to damages li-
ability. For the plaintiff to succeed the claim must be capable of being fitted into
one the recognised causes of action which exist”.> The major ones are negligence,
to some extent nuisance, breach of statutory duty and misfeasance in public office.
However, to succeed in any of such claims the plaintiff has to overcome a variety
of hurdles which have been developed by the courts in order to avoid a flood of
cases trying to establish liability in damages.

a) Negligence

Probably the most pervasive head of tort is that of negligence, either in breaching
a duty which was directly imposed on the authorities or by way of vicarious liabil-
ity. The focal point of attention when establishing a claim in negligence is the ex-
istence of a duty of care. The negligence action is “in terms of legal history, of
comparatively recent birth and it remains in its adolescence. It lacks many of the
characteristics of a mature system of law, most notably a settled conceptual appa-
ratus and a set of reasonably clear boundaries”.

The action in negligence is comparatively young and its modern basis was es-
tablished in the famous case of Donoghue v Stevenson.” In this case the claimant
had gone to a cafe with a friend. This friend bought the applicant a tumbler with

Dicey, A.V., Introduction to the Law of the Constitution, 1927, 189.

Hogg, P.W., Liability of the Crown ,an edn, 1989, 3.

Cane, P., An Introduction to Administrative Law, 1996, 233.

Craig, P., “The Domestic Liability of Public Authorities in Damages™ in Tridimas, T.,
New Directions in European Public Law ,1998, 83.

% Mullis, A., Oliphant, K., Torts 3 edn, 1999, 11.

7 [1932] AC 562.
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ice cream, over which the owner of the cafe poured some ginger beer. In the gin-
ger beer were the remains of a decomposed snail. The question was whether, in
the absence of any contractual relationship, the manufacturer of the beer owed a
duty of care to the final consumer. The case was decided in the claimant’s favour
and established the self-contained tort of negligence. Lord Atkin tried to find
“some general conception of relation giving rise to a duty of care” and found it in
the neighbour principle which has become “one of the most quoted passages in the
law of tort”.® Donoghue clearly established the duty of manufacturers not to cause
physical injury to the consumers of their products. However, the neighbour princi-
ple did not necessarily determine the way in which other duties in other areas of
activity existed. Lord Macmillan, though, said in Donoghue that “the categories of
negligence are never closed”.’

Particularly the concept of duty of care caused problems and later cases further
defined its scope. In the case of Anns v Merton LBC' the plaintiffs alleged that the
council had been negligent in the inspection of foundations causing cracks in their
flats. The council argued that it had no duty to consider whether it should inspect
or not. The House of Lords, however, held that the council owed a duty of care in
respect of purely economic loss. In 4nns a distinction was drawn between those
actions which in the exercise of a statutory power are of a policy nature and those
actions which implement settled policies and are therefore described as opera-
tional. In this case, the issue was considered to be of operational character, i.e. the
implementation of a settled policy. The House of Lords held that “it can be safely
said that the more “operational” a power or duty may be, the easier it is to super-
impose upon it a common law duty of care”. Lord Wilberforce in Anns further laid
down a two-stage test for the establishment of a duty of care. The first step was
that of proximity:

“... One has to ask whether, as between the alleged wrongdoer and the person who has suf-
fered damage, there is a sufficient relationship of proximity or neighbourhood such that, in
the reasonable contemplation of the former, carelessness on his part may be likely to cause
damage to the latter, in which case a prima facie duty of care arises”.

Secondly, issues of public policy are to be considered which might result in a de-
nial of the award of damages.

Anns was criticised for being too lenient a test for the establishment of liability
and the decision in Caparo Industries v Dickmann'! added to the two-step test.
The plaintiffs owned shares in Fidelity plc and bought further shares relying on
incorrect accounts for the year 1984. The House of Lords held that the defendant
auditors owed no duty to the plaintiffs. According to the decision in Caparo the
defendant ought to have foreseen the injury (foreseeability), a proximity between
the plaintiff and the defendant has to be shown (the authority’s function is to pro-
tect specific individuals) and the imposition of a duty of care has to be fair, just
and reasonable.

Hedley, S., Tort,1998, 19.
9 Ibid 619.
10 [1978] AC 728.
11 [1990] 2 AC 605.
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In Murphy v Brentwood'? the plaintiff also discovered cracks in the foundations
of his semi-detached house and he found out that the foundations were defective
and lead to subsidence despite the fact that the local authority had inspected them.
The owner of the house was forced to sell it for £35,000 less than the value in a
structurally sound condition. The decision in this case overruled aspects of the
Anns case. Here, the House of Lords held that in such cases no general principle of
liability should apply. It held that the law should develop incrementally by anal-
ogy with established situations of liability. It was held that if the likely damage
were personal injury then it would be easy to establish a duty of care. However,
economic losses such as the loss in this case are only recoverable if they flow
from breach of a relevant contractual duty. No such contractual relationship ex-
isted between the owner of the building and the authority. Lord Bridge of Harwich
further held that there was no relationship of proximity either which in the absence
of a contractual duty would lead to the imposition of a duty of care.

Particularly difficult is the establishment of a duty of care in cases where dam-
ages are sought because a public body did not exercise its public power. Such a
situation occurred in Stovin v Wise.’* The plaintiff suffered injuries when his mo-
torcycle collided with a car which was driven by the defendant. This accident oc-
curred at a junction where the view was restricted because of an earth bank on
railway land. The plaintiff sued the council in damages because it had omitted to
remove the earth bank which had impaired the plaintiff’s vision. The council knew
that the junction was dangerous and had tried to get the owner of the land to re-
move the bank of earth. However, the owner did not respond and the council did
not follow up the issue further. The question that arose was whether there was a
duty of care imposed on the public authority which was founded on the existence
of a statutory power to safeguard people against injury. In determining this ques-
tion the court held that “the fact that Parliament has conferred a discretion must be
some indication that the policy of the act conferring the power was not to create a
right to compensation”. The minimum preconditions that were set out in Stovin for
the establishment of a duty of care were that it would have been irrational not to
have exercised the power. It was held that the question of whether anything should
be done about the junction was at all times firmly within the area of the council’s
discretion. Secondly, the applicant could not rely on the doctrine of general reli-
ance. This doctrine was developed in a previous case and contains the thought that
“a statutory power could never generate a common law duty of care unless the
public authority had created an expectation that the power would be used and the
plaintiff had suffered damage from reliance on that expectation”.'* Here, however,
there was no reliance by anyone that the junction would be improved. The court
held that the requirements of the doctrine of general reliance applied because the
applicant was treated exactly the same way as any other road user. Finally, the
court held that in holding the authorities liable in a case like this would lead to the

120 11990] 2 All ER 908.
13 [1996] 3 All ER 801.
4 Sutherland Shire Council v Heyman, 157 CLR 424 [483].



I. Introduction 177

spending of scarce resources and that the insurance of the applicants provides for
compensation.

The case of Gorringe v Claderdale Metropolitan Borough Council®® confirmed
that the liability for omissions remains restricted. Lord Hoffmann made this clear:
“speaking for myself, I find it difficult to imagine a case in which a common law
duty can be founded simply upon the failure (however irrational) to provide some
benefit which a public authority has power (or a public law duty) to provide™.1¢

However, under certain circumstances authorities might be liable even for the
act of third parties where there is an element of control involved in the relationship
between the tortfeasor and the authorities as in Home Office v Dorset Yacht Co
Ltd.V This case concerned a claim in negligence of a yacht owner who suffered
damage after seven borstal boys had escaped from a training exercise whilst the
officers in charge were asleep. The Home Office was held liable for the omissions
of its officers because reasonable care should have been taken to avoid omissions
which could have been foreseen and were likely to injure neighbours. In Dorset
Yacht Lord Reid said that the action of a third party “must have been something
very likely to happen if it is not to be regarded as a novus actus interveniens
breaking the chain of causation”. In this case it was extremely likely that the bor-
stal boys would try to escape and as they were on an island it was foreseeable that
they would use a boat. In addition to the condition of foreseeability it was held in
Dorset Yacht that the officers were in charge of holding the borstal boys in cus-
tody and therefore were under a special duty to prevent harm to the general public
which might be suffered in the course of the boys’ escape from the officers’ con-
trol.

Guidance concerning the content of the law of tortious liability was given by
Lord Browne-Wilkinson’s judgment in X'® which “contains a wealth of analysis
and exposition of the rules governing the tort liability of public authorities”.! In X
five actions were brought, two of which were based on claims for damages alleg-
ing mistakes in the exercise of powers and duties in relation to the protection of
children from abuse and three actions concerned powers and duties with regard to
children with educational needs. All but two of the education cases were unsuc-
cessful. The first of the “abuse” cases dealt with the complaint by children who
were allegedly ill-treated and neglected by their parents and that the authority
should have taken steps to take them into care (Bedfordshire case). The second
case {Newham case) was concerned with a complaint against the decision to take
the child of applicant 1 into care, a decision based on the suspicion of child abuse
by the mother’s boyfriend. The decision was reached after inadequate inquiries by
a child psychiatrist and a social worker and turned out to be wrong as it was based
on the misinterpretation of the child’s remarks concerning the name of the abuser.

15 [2004] UKHL 15.

16 Paragraph 32, cited in Stephen Bailey, “Public Authority Liability in Negligence: the
Continued Search for Coherence”, Legal Studies, vol. 26 no. 2, June 2006, 155 [173].
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In the Bedfordshire and Newham cases a duty of care was denied and the re-
quirements for such a duty were laid out in detail: This minefield of conditions for
the establishment of a duty of care appears to be complicated and is at the centre
of most recent decisions. The applicants in the Newham case appealed to the
European Court of Human Rights which delivered a decision on 10 May 2001.2°
This decision will be dealt with at a later stage.

In W v Essex County Council?! the plaintiffs, a couple and their natural chil-
dren, held the defendants, Essex County Council and one of its social workers, li-
able in damages for having given them a child into their foster care who sexually
abused their children. They had especially asked for a child without a record of
sexual abuse. However, a 15-year-old boy was placed with them who abused the
children: All the children suffered physical abuse and were psychologically badly
affected by this as a consequence. After the parents had found out about the abuse
they also were psychologically badly affected. The plaintiffs sued the county
council in damages for failure to inform them and for positive misinformation, for
misfeasance in public office and breach of contract.

The Court of Appeal supported the decision by the court of first instance to
strike out the claims of the plaintiffs for misfeasance in public office, breach of
contract and the claim of the parents in negligence. These claims failed because
the psychological harm of the parents was caused by learning of the abuse and not
by witnessing the abuse. However, the claims in negligence by the natural children
were allowed to proceed to trial. The Court of Appeal held that it was arguable
that a social worker who places a child into foster care is under a duty of care to
provide the potential parents with such information that a reasonable social worker
should provide. This lead to the personal liability of the social worker and the vi-
carious liability of the county council. It was held that the duty of care owed to the
children was dependent on the outcome of the fair, just and reasonable test.

The Court of Appeal discussed the policy arguments brought forward in X v
Bedfordshire County Council?? to deny a duty of care in respect of a child whose
placement in care was under consideration. The Court of Appeal was not unani-
mous on these issues. Two of the judges held that it was indeed fair, just and rea-
sonable to impose a duty on the social worker because he was not exercising any
statutory functions. Stuart-Smith LJ was of the opinion that the arguments brought
forward in the Bedfordshire case were equally relevant. The policy arguments in-
cluded the consideration that it would not be fair to scapegoat a single social
worker as choosing a child for fostering included the decision of various people.
Further he argued that the imposition of a duty of care was incompatible with the
social worker’s role as mediator between foster children and parents. He further
argued that the imposition of liability would encourage the authorities to take a
more defensive approach in cases like this and delay the decision-making process.
He added that the plaintiffs could have claimed compensation under the Criminal

20 TP and KM v United Kingdom [2001] 2 FLR 549, [2001] 2 FCR 289, [2001] Fam Law
590, ECHR.
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Injuries Compensation Scheme. Judge L.J held that a duty should only be imposed
with regard to the actual knowledge of the authorities and not with regard to the
knowledge the authorities should have had. Otherwise such a duty would interfere
with the proper exercise of its function.

The requirement of proximity, in particular, has been used in the consequent
case of Phelps v Hillingdon LBC?® where it was argued that an educational psy-
chologist was not directly responsible to the plaintiff because she had been primar-
ily employed to advise the local education authority. Here, Stuart-Smith LJ held
that:

“The defendant’s psychology service was set up and used by the local education authority
to advise it and its other employees on the discharge of its statutory functions in teaching
the plaintiff. It is quite different from, for example, a health authority setting up a clinic
where people can come to see doctors and nurses for treatment. In such a case there would
be a direct relationship of doctor and patient, and an assumption of responsibility to treat
him or her”.2*

The requirement of proximity stands for the authority’s function to protect specific
individuals, but is also seen “as a cover for giving value judgments about the de-
sirable scope of tort liability”.?*

Further barriers to a flood of cases have been set by the requirement that the
imposition of a duty of care must be just and reasonable. In X the requirement of
just and reasonable has been described as consisting of three elements: the com-
patibility of a duty of care with the statute in question, in case of the exercise of a
statutory discretion according to X, the question of whether the exercise of that
discretion was unreasonable and, thirdly, the question whether non-justiciable is-
sues were raised:

“The compatibility issue is relevant to deciding whether a statutory functionary can be held
to owe a common law duty of care directly to a claimant in respect of the performance of a
statutory function (which is not a duty actionable in tort) which involves no exercise of dis-
cretion”.

The compatibility test is similar to the question whether a statutory duty is action-
able in tort. In one of the abuse cases in X it was held that the imposition of such a
duty “would cut across the whole statutory system set up for the protection of
children at risk” and “that civil litigation would be likely to have detrimental ef-
fects on the relationship between social worker and client”.?6 In X Lord Browne-
Wilkinson made clear that in the establishment of a tort liability it is essential to
distinguish between decisions made at policy level and those made at operational
level. This distinction had first been drawn in the case of Anns v Merton LBC? as
mentioned above. Therefore, the establishment of negligence in the course of ex-
ercising powers at policy level has since been very difficult. In this case, as held in

B Phelps v Hillingdon London Borough Council [1999] 1 All ER 421.
2 Tbid at 437.
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X, the applicant has to show that the decision at policy level has been made ultra
vires. Lord Browne-Wilkinson held that u/tra vires had to be shown satisfying the
conditions of Wednesbury unreasonableness. Further, a number of non-justiciable
decisions were mentioned in X such as “matters of social policy”, “the determina-
tion of general policy” and “the weighing of policy factors”.

The decision in Phelps v Hillingdon LBC® appears to contradict the position
taken by Lord Browne-Wilkinson in X. Ms Phelps brought an action in damages
alleging the negligent failure of an educational psychologist employed by the local
authority to diagnose her as suffering from dyslexia. The lower courts found the
local authority to be vicariously liable for the psychologist’s negligence. Stuart-
Smith LJ, however, came to a different conclusion by deciding that there was no
such duty of care on the part of the educational psychologist towards the plaintiff.
He held that the psychologist was primarily employed to advise the school and the
local authority and that there was no personal responsibility for the plaintiff. A
number of policy considerations were given to refuse liability:

“In this case, and no doubt in other such cases, decisions are taken after consideration of the
views of many professionals; in this case the CGC, the educational psychologists and
teachers both ordinary and remedial. It is likely to be invidious to single out one and make
him or her a scapegoat. Yet if all the professionals who had some input to the decisions
making and teaching are sued, that obviously circumvents the immunity of the LEA. The
question of causation presents enormous difficulties”.?

These two arguments have been criticised by Hedley asking:

“Why is the fact that it is hard to establish duty, breach of duty and causation a reason for
denying a claim to a plaintiff who has succeeded in doing so? The court’s concern that in-
dividual employees might be “scapegoated” is also strange, for it is only employees who
are demonstrably at fault who have anything to fear” 3

The case of Barrett v Enfield®! is an important development of the liability of pub-
lic bodies in negligence. Barrett was concerned with the damage action of a plain-
tiff who had been in the care of the local authority during most of his childhood.
He sued the authority in damages for the psychiatric injury caused by the negli-
gence of the authority and its employees whilst he was in their care. The authority
had allegedly failed to arrange his adoption and to organise appropriate place-
ments with foster parents and to obtain psychiatric treatment for him. The House
of Lords decided that a duty of care should not be ruled out. Lord Hutton sup-
ported previous rulings with regard to the issue of justiciability of a matter. Ac-
cordingly a negligence action was bound to fail if it touched upon issues which are
non-justiciable. In his speech Lord Hutton said that:

%8 Supran. 23.

2 Supran. 23, 442.

30 Hedley, S., “Negligence — Vicarious Liability of Health Authorities — Diagnosis of
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31 Barrett v Enfield [1999] 3 All ER 193 at 197-198.
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“... These judgments lead me to the provisional view that the fact that the decision which is
challenged was made within the ambit of a statutory discretion and is capable of being de-
scribed as a policy decision is not in itself a reason why it should be held that no claim for
negligence can be brought in respect of it ... It is only where the decision involves the
weighing of competing public interests or is dictated by considerations which the courts are
not fitted to assess that the courts will hold that the issue is non-justiciable on the ground

that the decision was made in the exercise of a statutory discretion” .3

He further said:

“... I consider that where a plaintiff claims damages for personal injuries which he alleges
have been caused by decisions negligently taken in the exercise of a statutory discretion,
and provided that the decisions do-not involve issues of policy which the courts are ill-
equipped to adjudicate upon, it is preferable for the courts to decide the validity of the
plaintiff’s claim by applying directly the common law concept of negligence than by apply-
ing as a preliminary test the public law concept of Wednesbury unreasonableness to deter-

mine if the decision fell outside the ambit of the statutory discretion”.3?

Barrett has therefore made two important points. A negligence action is not
deemed to be unsuccessful only because the authority has acted within the scope
of its discretionary power. Secondly, the standard of reasonableness is no longer
identical with the concept of reasonableness contained in the Wednesbury test. The
decision in Barrett has therefore lowered the hurdle to overcome for applicants
and as a result “it will be increasingly possible to succeed in a damages action
even though it might not be possible to challenge the action successfully via judi-
cial review”.3

In Gower another striking out action was decided on an educational malprac-
tice issue. The plaintiff suffered from muscular dystrophy and complained that the
school staff had not exercised its educational duty to him in the form of providing
him with a computer, etc. The claim that the educational authority could be vicari-
ously liable for its teacher’s breach of duty to take reasonable care in the provision
of education to the plaintiff was not struck out. This is quite a revolutionary deci-
sion, but it also shows clearly that a differentiation between educational psycholo-
gists and teachers who are in direct relation to pupils seems to be unjustified.?®

3 Ibid at 220.

3 Ibid at 225.

3 Craig, P. and Fairgrieve, D., “Barrett, Negligence and Discretionary Powers” (1999)
Public Law 626 [648].

35 Gower v London Borough of Bromley, The Times, 28 October 1999.

36 Fairgrieve, D. and Andenas, M., “A Tort Remedy for the Untaught? Liability for Edu-
cational Malpractice in English and Comparative Law”, a paper presented at a Senior
Practitioner Seminar, S November 1999, Centre of European Law, King’s College
London.
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b) Breach of statutory duty

In his often recited speech in which the principles of tort liability against public
bodies were clearly stated, Lord Browne-Wilkinson gave the unanimous judgment
of the House of Lords and confirmed that:

“The basic proposition is that in the ordinary case a breach of statutory duty does not, by it-
self, give rise to a private law cause of action. However, a private law cause of action will
arise if it can be shown, as a matter of construction of the statute, that the statutory duty was
imposed for the protection of a limited class of the public and that Parliament intended to
confer on members of that class a private right of action for breach of the duty”.3’

A further condition usually relied upon to establish a cause of action for breach of
statutory duty is that the statute in question provides no remedy for its breach.’® As
in German law, as will be shown, the plaintiff has to establish the particular statute
conferred rights and that the plaintiff was among this protected group of people (in
German law: Drittschutz). The House of Lords did not establish such a right
stemming from the Act in question by saying that the Act was not intended for the
protection of children, but for the benefit of society as a whole. The establishment
of a statutory duty causes the problem of “tracking down that elusive concept — the
intention of Parliament™.?® Despite many cases dealing with the issue of breach of
statutory duty and academic discussion, the courts do not seem to have found a
clear position and this area of law is in particular need of reform.*® In the field of
housing law, for instance, two cases illustrate that judges have become much more
reluctant over the years to award damages for breach of statutory duty.

However, the reasoning in more recent cases leaves some questions to be an-
swered. In Thornton v Kirklees DC* the applicant was without a home and had to
sleep in the streets. After his application to the local council for accommodation
had failed he filed an action in the County Court for the award of damages and an
injunction. The case went to the Court of Appeal and there it was held, allowing
the appeal, that the Homeless Persons Act 1977, in the absence of any provision
for the enforcement of the duties contained in it, gave rise to a civil action in dam-
ages if such duties were not performed properly. Thornton gave rise to further
cases which dealt with the damages claims resulting from the Homeless Persons
Act 1977 which were brought in the County Court. However, in the early 1980s
judges began to put a hold on the flood of cases by emphasising that issues relat-
ing to the question of whether a statutory duty existed or not such as dealt with in
Thornton should be brought by judicial review. This new approach was clearly
expressed in O’Reilly v Mackman*? and Cocks v Thanet DC.*

37 Bailey, Jones & Mowbray, Cases and Materials on Administrative Law, 1997, 714.
3 The Hon. Sir Robert Carnwath (1998) Public Law 407.

3 Ibid.

40 Ibid at 422.

4 119791 QB 626.

42 [1983]2 AC237.

43 11983]2 AC 286.
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¢) Vicarious liability

In X an important distinction was drawn between the direct liability of public au-
thorities and vicarious liability. This differentiation appears to be difficult to un-
derstand. It is important to note that statutory social welfare and education authori-
ties are juridical persons and that they therefore can only carry out their duties
through human agents. As a consequence both the direct and vicarious liability
stems from the acts of others. Vicarious liability is the liability of an employer for
the tortious act of his employee, whereas direct liability is the liability for the act
of another, whether tortious or not.** Further, the decision in X did not out rule the
possibility of vicarious liability of public authorities for the acts of its officers, but
made clear that if no direct duty of care was established on the side of the author-
ity, no duty of care is to be imposed on the officers because this would circumvent
the immunity of public authorities from liability. Unlike the reasoning in the abuse
cases, in the education cases in X it was held that vicarious liability might be one
route to hold the education authorities liable. In the case in which it was alleged
that the educational authorities were vicariously liable for the negligent advice
given by its psychology service in relation to the applicant’s condition of dyslexia,
Lord Browne-Wilkinson held that “psychologists hold themselves out as having
special skills and they are, in my judgment, like any other professional bound both
to possess such skills and to exercise them carefully”.* The decision in X there-
fore leaves the way open for a successful claim in damages against educational
psychologists resulting in their personal liability in tort and the vicarious liability
of the authorities.*

d) Misfeasance in public office

Misfeasance in public office is the only public law tort remedy. For this cause of
action to be successful it must be shown “that the official who is alleged to have
inflicted the injury on the plaintiff knew that the action was ultra vires or acted for
an improper purpose”.*” This tort has been defined as a “deliberate abuse of power
causing damage”.*® Only a few cases have been reported in which the tort of mis-
feasance in public office has been established. A very recent decision is the judg-
ment by the House of Lords in May 2000 in Three Rivers District Council and
others v Governor and Company of the Bank of England.* The plaintiffs depos-
ited funds with a deposit taker, the Bank of Credit and Commerce International
SA (BCCI), a Luxembourg corporation, which was licensed by the Bank of Eng-
land. They lost all their money when BCCI went into liquidation. The plaintiffs al-

4 Cane, P., “Suing Public Authorities in Tort” (1996) LOR 1996.

4 X (minors) v Bedfordshire County Council [1995] 2 AC 353 at 393.

4 Hedley, S., “Negligence — Vicarious Liability of Health Authorities — Diagnosis of
Dyslexia” (1999) Cambridge Law Journal 270.

47 Cane, P., 4n Introduction to Administrative Law, 1996, 255.

4 Wade and Forsyth, Administrative Law, 1994, 792.

4 Three Rivers District Council v Bank of England (No. 3) [2001] UKHL 16, [2003] 1
AC 1.
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leged that named senior officials of the Banking Supervision Department of the
Bank of England committed the tort of misfeasance in public office. They alleged
that that the defendants acted in bad faith when licensing BCCI in 1979 knowing
that it was unlawful. They alleged that they were “shutting their eyes to what was
happening at BCCI after the licence was granted and that they were failing to take
steps to close BCCI when the known facts cried out for action at least by the mid-
805”30

The judgment of the House of Lords spelt out clearly the conditions of the tort.
The first requirement is that the defendant must be a public officer. The second
requirement is the exercise of power as a public officer. The third requirement
concerns the state of mind of the defendant which contains two degrees:

“The case law reveals two different forms of liability for misfeasance in public office. First,
there is the case of targetted malice by a public officer, i.e. conduct specifically intended to
injure a person or persons. This type of case involves bad faith in the sense of the exercise
of public power for an improper or ulterior motive. The second form is where a public offi-
cer acts knowing that he has no power to do the act complained of and that the act will
probably injure the plaintiff. It involves bad faith inasmuch as the public officer does not
have an honest belief that his act is lawful”.*!

Three Rivers was not concerned with targetted malice, but with the second limb of
the tort. The disputed issue in this case was whether “recklessness was a sufficient
state of mind to ground the tort”. It was held that it is sufficient if a state of mind
could be demonstrated that amounted to subjective recklessness.*? Misfeasance in
public office remains difficult to prove because of these subjective requirements
and a narrow test of damage and remoteness.”® In Watkins v Home Olffice the
House of Lords held recently that the case was only actionable if loss had been
caused by the public officer.>

e) Crown immunity

A special feature of the liability of public authorities in England is still the posi-
tion of the Crown. The immunity of the Crown has traditionally been summarised
in the maxim “the King can do no wrong”. This originally meant that the King
was not privileged to commit illegal acts and then in the Middle Ages the maxim
had been used to impose liability on the King to give redress to an aggrieved sub-
ject.¥ However, in the nineteenth century the courts were engaged in finding
remedies for contractual and non-contractual liability of the Crown. With regard to
breaches of contract committed by the Crown, liability was established reviving

30 Tbid.

31 Tbid.

52 Three Rivers District Council v Bank of England (No. 3) [2001] UKHL 16, [2003] 1
AC 1 at 191.

53 Hannett, S., “Misfeasance in Public Office: the Principles” (2005) Judicial Review 227
[231].

3 Watkins v Home Office and others [2006] UKHL 17 at 27.

3 Hogg, P., W., Liability of the Crown, 1998, 6.
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the so-called petition of right, an old form of procedure against the Crown.*® How-
ever, the courts interpreted the maxim that “the King can do no wrong” as an ex-
clusion of tort claims from the available procedures against the Crown. As a result
the Crown was immune from any liability claims in tort until the reform intro-
duced in 1947.

According to the Crown Proceedings Act 1947 the Crown can be held liable
under the rules of tort law. The Crown today is defined as the “executive branch of
central government” which includes “ministers of state and the departments for
which they are constitutionally responsible”. Parliament and the judiciary are not
part of the Crown.’” However, some privileges and immunities remain in connec-
tion with acts committed by the Crown. Among these privileges is Sect. 25 of the
Act according to which money judgments cannot be executed against the Crown.
A further privilege is contained in Sect. 40(2) of the Act which lays down the
principle that the Crown may benefit from a statute even if the statute does not
mention the Crown as a beneficiary. Further, according to Sect. 2(2), the Crown is
not liable for breach of statutory duty unless the duty is also imposed on persons
other than the Crown and its officers. It is important to note that the Crown has to
be understood as having a corporate nature, which still leaves room for claims
against single ministers or officers of the Crown.*® Similarly, the German law on
governmental liability has to be seen within its historical context.

2. Governmental liability in Germany

The German law on the liability of public authorities to compensate an individual
for any loss or injury caused is complicated and in need of reform. The different
heads of state liability in modern Germany apply the Prussian General Land Law
1794 laying down the legal basis for the “special sacrifice” (Sonderopfer) and Art.
14 of the Basic Law which deals with compensation for expropriation, tortious li-
ability in the Civil Code (BGB) dated 1900 and provisions in the Basic Law, i.e.
Art. 34 laying down vicarious liability of the state for its servants. There are two
main strands of liability which run parallel to each other. These are the tortious li-
ability of public authorities and the compensation of pecuniary and non-pecuniary
damage resulting from any lawful or unlawful governmental action which places
an unequal burden on the individual. No uniform legal basis exists for these
claims. An attempt to codify the different remedies in a single statute (Staar-
shaftungsgesetz 1981) failed after the Federal Constitutional Court held that the
federation had no competence to legislate in this area of law.>® As a result there is
a large body of case law on each head of liability.®® Governmental liability has

3 Thomas v R [1874] LR 10, QB 31.

57 Cane, P., An Introduction to Administrative Law, 1996, 236.

3% Ibid.

% BVerfGE 61, 149

% for an excellent account of the case law see Ossenbiihl, F., Staatshaftungsrecht, 1998.
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been described as a “grown chaos” which cannot be tamed by any attempts of sys-
tematization.5!

This chapter does not intend to cover all areas of liability of public authorities
in great detail, but will concentrate on the provision of tortious liability as laid
down in the Civil Code.

a) Tortious liability according to section 839 of the Civil Code
(BGB)% in connection with Art. 34 of the Basic Law

Similar to the position in English law the liability of public authorities in Germany
is governed by the law of torts contained in Sect. 839 of the Civil Code which is
concerned with damages for the breach of an official duty. However, the legal
construction of this tort, which is a hybrid between public and private law, has
been criticised for a long time. Liability for the wrongdoing of an official is a
combined liability between the official and the state. However, the personal liabil-
ity of the official is transferred to the state according to Art. 34 of the Basic Law
(see below).%

One similarity is the fact that the tortious liability of public authorities in Ger-
many is equally difficult to grasp and has been described as “incomprehensible”
and “badly constructed”.® This is due to its historical development from a purely
private law liability in tort to a constellation in which the state accepts responsibil-
ity for the tortious acts of its civil servants. However, it is still not clear whether it
can be regarded as a private or public law remedy.® Due to its original private na-
ture, the cause of action has to be filed in the civil courts and is outside the juris-
diction of the Administrative Courts. Similar to the position in English law, liabil-
ity for breach of an official duty is governed by the law of torts which is laid down
in the BGB, the Civil Code that was drafted in 1900. Originally, the liability of a
civil servant for the breach of an official duty was purely dealt with as a private
law matter contained in Sect. 839 of the BGB. Accordingly, the relationship be-
tween the state and its officials was considered as being of a purely private law na-
ture. Therefore the official was personally liable for all unlawful acts. This reason-
ing is still clearly expressed in section 839 BGB:

(1) If an official intentionally or negligently violates an official duty which falls
upon him as against a third party, he must compensate the third party for the harm
arising therefrom. If the official can only be charged with negligence, a claim can
only be made against him if the person suffering harm cannot obtain compensation
in another manner.%

61 Qssenbiihl, F., Staatshaftungsrecht, 1998, 2.

62 Abbreviation for Biirgerliches Gesetzbuch which came into force in 1900.

6 Qssenbiihl, F., Staatshafiungsrecht, 1998, 2.

64 Tbid at 6.

6 Tbid at 6.

% This provision imposes liability for the breach of an official duty on the civil servant
himself acting on behalf of the state. It is a personal liability of the official. If the re-
quirements of Sect. 839 are met, the official has to compensate any damage, including
pure economic loss.
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(2) If an official violates his official duty through a decision on a legal issue, he is
only responsible for the harm arising therefrom if the violation of duty consists of
a criminal act. This provision has no application to a refusal or delay in the exer-
cise of the office which is contrary to a duty.5’
(3) The duty to compensate does not arise if the person suffering the harm has in-
tentionally or negligently omitted to avert the harm by the use of a legal remedy.5
However, the aggrieved citizen was often unable to gain compensation from
civil servants. In order to protect the citizen claims were gradually allowed to be
made against the state. Therefore the law changed around the second half of the
nineteenth century and from 1919 the Wetmar constitution contained the provision
which is now contained in Art. 34 of the Basic Law:

“Should anyone, in exercising a public office, neglect their duty towards a third party liabil-
ity shall rest in principle with the state or the public body employing them. In the event of
wilful intent or gross negligence, a remedy may be sought against the person concerned. In
respect of claims for compensation or remedy, recourse to the ordinary courts shall not be
precluded”.®®

Claims for tortious liability of public authorities in Germany are dealt with by the
ordinary courts unlike in France where the administrative courts determine these
questions. German law on tortious liability remains uncodified and has to be de-
duced from judicial decisions and legal writings. Reform attempts starting in the
1950s to draft a uniform liability law culminated in the enactment of a Law on
State Liability 1981. However, it was invalidated by the Constitutional Court on
the ground of lack of competence by the federal Parliament to enact a law in this
area which would be applicable to federal as well as land authorities.

To make sure that officials would not misuse the immunity granted to them
from personal liability Art. 34 reserves a right of the state to recover damages
from the official in question in case the breach of duty was wilful or grossly negli-
gent.

This tort in German law lends itself to a comparison of the breach of a statutory
duty in English law. As will be discussed below, the issues particularly concerned
with the establishment of a statutory duty bear resemblance with the German
model. However, some of the arguments brought forward in the English decisions
such as Stovin v Wise and X v Bedfordshire, which are described as “policy” ar-
guments, appear alien to modern German reasoning. The four policy arguments as
identified by Markesinis, Auby, Coester-Waltjen and Deakin™ are that imposing
liability would make bad economic sense, would inhibit public authorities from
carrying out their duties, that the courts would be allowed to substitute the authori-

7 This is the so-called judge’s privilege clause. It limits the liability for judges. A judge is

only liable if the breach of his official duty constitutes a criminal act The purpose for

the limitation is to maintain the independence of the judiciary.

This means that the citizen has to seek judicial review first before claiming compensa-

tion.

% Ordinary courts mean the private law courts as opposed to the Administrative Courts.

70 Markesinis, B.S., Auby, I.B., Coester-Waltjen, D. & Deakin, S.F., Tortious Liability of
Statutory Bodies, A Comparative and Economic Analysis of Five English Cases ,1999.

68
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ties’ decisions by having a “second guess” and that alternative remedies were
available.”” However, a closer look at material stemming from the time when the
German Civil Code was drafted reveals that similar arguments were considered.

aa) Persons exercising public office

Tortious liability of the state or public authorities exists for the wrongs of any per-
son exercising a public office irrespective of the fact whether such person is in the
employment or service of the state or a public authority. Even if Sect. 839 of the
Civil Code speaks of an “official”, the courts have always taken a very liberal ap-
proach on the matter. There has been a shift to “any person” who is entrusted with
a public office. The courts have held that the state cannot escape its liability by
handing over a public law duty to a private person. For example, the city authori-
ties, who were under an obligation to provide safety measures on the roads, have
been held liable for the negligence of a private contractor who failed to install
proper traffic signs on a road under construction due to which the plaintiff suf-
fered an accident resulting in injuries.

bb) Breach of duty

Article 34 of the Basic Law and Sect. 839 of the Civil Code do not contain a cata-
logue of official duties. Official duties may stem from any legal source. In the
courts the requirement of official duty has been interpreted very liberally. Exam-
ples are the duty to act lawfully as contained in Art. 20 of the Basic Law and the
duty to exercise discretionary powers. The review of discretionary powers was
originally limited to extreme cases of arbitrary exercise of the discretion. “The
Reichsgericht constantly held that the courts should not interfere with discretion-
ary power. The courts could only decide in cases where the public body acted out-
side the ambit of its discretionary power”.”> However, the control of the exercise
of discretionary powers has been extended by the highest court in civil matters
(Bundesgerichtshof) so that it now includes the failure to exercise discretionary
powers, the excessive use of discretionary powers or the incorrect exercise of dis-
cretionary powers parallel to the grounds of review of an administrative act:

“A discretionary decision may thus be reviewed by a court in a public wrong case even if it
is within the ambit of discretion. However, the court will not go into the question whether
the decision taken by the public body was “right” (Richtigkeitspriifung), but only whether
the decision seems plausible (vertretbar). The test for plausibility allows far more control
than was sanctioned in the past, but it still does not mean that the court is substituting its

own judgment for that of the administrative authority”.”

7 Ibid at 62.
7 Ibid at 45.
7 Ibidat63.
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The courts review the erroneous use of discretion (Ermessensfehlgebrauch), the
excess of the exercise of discretion (Ermessensiiberschreitung) and the omitted
use of discretion (Ermessensnichtgebrauch).’* The landmark case is the decision
of the highest court in civil matters in 1979 where it found a breach of an official
duty in the course of the exercise of a discretionary power even though the breach
did not amount to an obvious level of abuse.”

In a case decided by OLG Hamm'® the plaintiffs sued the youth welfare de-
partment of the defendant city in damages because they had failed to inform them
that the child that they had adopted suffered from early childhood harm. They had
expressly wished a child without mental disabilities. However, the youth welfare
department placed a little boy aged two with them who was going to have special
needs. The youth welfare department possessed information in a medical report
stating that the boy had progressed only slowly in his development and had only
reached the mental age of an eight-month-old baby when he was already two years
old. However, they had failed to link these deficiencies to potential brain damage.
The plaintiffs claimed damages for loss of earnings and the material damage in-
curred by a child with special needs. The Landgericht (District Court) granted the
claim, but the Oberlandesgericht (Court of Appeal) dismissed the defendant’s ap-
peal. It held that the youth welfare department was in breach of its official duty
according to Sect. 839 of the Civil Code in connection with Art. 34 of the Basic
Law. It should have informed the parents that the child’s development was unusu-
ally slow. No statutory duty exists regarding the duty to inform parents about the
health of the child in an adoption process, however, the youth welfare department
is under an obligation to undertake all necessary inquiries whilst preparing the
adoption. This includes the gathering of information regarding the state of health
of the child. This official duty was owed to the parents.

cc) Duty towards a third party

Both Sect. 839 of the Civil Code and Art. 34 of the Basic Law require that the of-
ficial duty must be owed to a third party. Whether a person is a third party in that
sense depends on whether the object of the duty is directly to safeguard the inter-
ests of that person. If for instance a policeman remains inactive while a theft is be-
ing committed, he is in breach of his official duty towards the owner because his
power to interfere is conferred on him not merely in the interest of the general
public, but at the same time in the interest of each single individual. In each case it
has to be seen whether according to the object and the legal provisions of the offi-
cial task the affected interests should have been protected. Three conditions have
to be met in order to establish a duty towards a third party. First, the official duty
must be capable of protecting individuals, secondly, the plaintiff has to belong to
the protected group of people and, thirdly, the damage must be included in the

74 QOssenbiihl, F., Staatshaftungsrecht, 1998, 46.
S BGHZ 74, 156.
76 VersR 1994, 677.



190 Chapter Five Governmental liability

protective effect of the duty.”” The establishment of such a duty owed to a third
party is extremely difficult. The determination of which duties are capable of pro-
tecting third party effects is left to the courts. The decision on this issue is crucial
for the success or failure of an action. The fact that Sect. 839 of the Civil Code
does not enumerate official duties which confer rights on individuals illustrates
that the courts are given some leeway as to how to interpret the concept of duty.

3. Evaluation

Both English and German law provide a legal basis for compensation for unlawful
acts of public bodies. This is a principle which is based on the rule of law and the
Rechtsstaatsprinzip respectively. For A.V. Dicey the rule of law meant “equality
before the law”,”® by which he meant the equal subjection of all, including offi-
cials, to the ordinary law administered by the ordinary courts.” Accordingly, the
same rules of tortious liability apply, in principle, against private citizens and pub-
lic bodies. The German Rechtsstaatsprinzip as contained in Art. 20 III of the Basic
Law similarly subjects all acts of public bodies to review by the courts. In that re-
spect public bodies in Germany do not receive any treatment different from pri-
vate citizens. However, in Germany there exists a much more distinct division be-
tween public and private law courts dating back to the nineteenth century. The
protection of the citizen against unlawful acts of public bodies 1s at the centre of
the Rechtsstaatsprinzip. A clear constitutional basis for that can be found in Art.
19 IV of the Basic Law. Generally speaking, all public law disputes fall within the
jurisdiction of the Administrative Courts. The liability of public bodies is gov-
erned in both legal systems by the law of torts. In Germany, however, due to the
historical development of the liability of public bodies, this cause of action has a
hybrid nature. The transfer of personal liability contained in the much older provi-
sion in Sect. 839 of the Civil Code onto the state as provided for by Art. 34 of the
Basic Law is primarily designed for the protection of the aggrieved citizen. It is
aimed to provide an efficient judicial protection for the individual and therefore an
expression of one of the core principles of the Rechisstaat.

In determining liability both systems apply the requirement of a duty for the of-
ficial body. In English law the tort of negligence requires the establishment of a
duty of care to be imposed on the public body. Within the tort of breach of statu-
tory duty the statute in question has to be imposed for the “protection of a limited
class of the public and that Parliament intended to confer on members of that class
a private right of action for breach of the duty”. German law equally requires that
the duty imposed on the official be designed for the protection of a limited class of
people. In determining the meaning of this concept of duty the legal systems apply
rather vague tests such as the Caparo test or the test relating to the protective pur-
pose of the official duty in German law. Both the concept of duty in English tort

77 Qssenbiihl, F., supra n. 74, 58.
78 Dicey, A.V., The Law of the Constitution, 1885, 202-203.
7 Turpin, C., British Government and the Constitution, 1999, 68.
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law and the concept of the protective purpose play a pivotal role in each liability
case. As a consequence in both legal systems the limitations imposed on the con-
cept of duty operate as a means to reduce the amount of cases won. Despite the
fact that German tort law provides for a statutory provision dealing with the liabil-
ity of public bodies this provision does not contain a catalogue of official duties.
Therefore the interpretation of the meaning of official duty as contained in Sect.
839 of the Civil Code has to be established by the courts. Similar to English law,
German law contains groups of established duties in certain areas of public ad-
ministration such as the duty of school teachers, building authorities and the state
prosecution office, to name just a few. However, as seen in the social services
cases, in contrast to English courts in negating the existence of a duty of care
German courts tend not to resort to policy arguments of the kind used by English
judges such as the floodgate arguments, the diversion of scarce resources and oth-
ers.

Il. Comparative cases - governmental liability and
Human Rights

1. Governmental liability for breaches of Human rights in the UK

a) The English law of negligence under European influence®

The claimants in X v Bedfordshire County Council brought their cases to the
European Court of Human Rights. The restrictive approach to liability in negli-
gence has come increasingly under the influence of an emerging human rights cul-
ture in the United Kingdom and which, for some time, has occupied practitioners
and academics alike.?' Since the widely criticised ruling of the European Court of
Human Rights in the Osman®® case in 1999, two judgments have been handed
down by that court in the cases of Z v UK and TP and KM v UK® in May 2001
which distance themselves from parts of the Osman ruling. These decisions have

80 This section formed part of an article published by the author in (2002) European Pub-
lic Law 25.

81 Bowen, A.J., “A Terrible Misunderstanding? Osman v UK and the Law of Negligence™
(2001) Scots Law Times 59; Carnwath, R.,”Welfare Services — Liabilities in Tort After
the Human Rights Act” (2001) Public Law 210; Craig, P. and Fairgrieve, D., “Barrett,
Negligence and Discretionary Powers” (1999) Public Law 626; English, R.,”The De-
cline and Fall of Osman” (2001) New Law Journal 973; Gearty, C.A., “Unravelling
Osman” (2001) Modern Law Review 159; Giliker, P., “Osman and Police Immunity in
the English Law of Torts” (2000) Legal Studies 372; Monti, G., “Osman v UK - Trans-
forming English Negligence Law into French Administrative Law?” (1999) Interna-
tional and Comparative Law Quarterly 757; Markesinis, B.S., Tortious Liability of
Statutory Bodies, A Comparative and Economic Analysis of Five English Cases 1999.

8 Osman v United Kingdom (1998) 29 EHRR 245.

8 TP and KM v United Kingdom [2001] 2 FLR 549, [2001] 2 FCR 289, [2001] Fam Law
590, ECHR.
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already been held to admit to a “misunderstanding” of the English law of negli-
gence as displayed in the Osman case.’ As a consequence, Osman has been “bid
farewell” and “consigned to the bin of judicial mistakes”.® This section assesses
the case law of the European Court of Human Rights and its impact on the future
development of the liability of statutory bodies in the UK. It argues that the recent
decisions of the European Court of Human Rights are mainly in line with its pre-
vious reasoning with the exception of its attitude towards striking out procedures.
They reinforce a narrow reading of Osman and indicate a willingness of the Euro-
pean Court of Human Rights to review its understanding of English procedural
law. The ruling in Z v UK was mainly concerned with the compliance of the rules
of negligence with Art. 6(1) of the European Convention on Human Rights than in
the decision in TP and KM v UK. However, the latter decision gives important
guidance to the way in which the Human Rights Act will give applicants a right to
claim for the violation of their rights.

A focal point of this section is the decision by the House of Lords in Barrett v
Enfield®® in 1999 which under the influence of the court’s ruling in Osman set a
trend towards a more careful consideration of policy arguments on the basis of
facts established at full trial rather than on the basis of hypothetical facts.

aa) The ruling of the European Court of Human Rights in Osman v UK¥

The case of Osman v UK?®® concerned a teacher who was obsessed with one of his
pupils, Osman. This obsession eventually ended in the death of the pupil’s father
and the wounding of Osman. The police had failed to prevent this disastrous out-
come and the family brought an action in negligence against the police force. The
Court of Appeal decided that the claim should be struck out finding that it was not
fair, just and reasonable to impose a duty of care on the police in respect of their
handling of criminal investigations. The Court of Appeal based its decision on the
case of Hill,* which had established a public policy exclusion of negligence ac-
tions against the police for the investigation and suppression of crime. The policy
arguments in Hill were set out as follows: a negligence action would lead to the
diversion of scarce resources, the police would exercise their functions in a defen-
sive frame of mind and the conduct of such an investigation involves the exercise
of discretion which “would not be regarded by the courts as appropriate to be
called into question”.® :

The European Court of Human Rights saw in the application of this rule an in-
fringement of Art. 6(1) of the European Convention on Human Rights which pro-

8 Bowen, A.J., “A Terrible Misunderstanding? Osman v UK and the Law of Negligence”
(2001) Scots Law Times 59.

8 English, R., “The Decline and Fall of Osmarn” (2001) New Law Journal 973 [974].

8 [1999] 3 Al ER 193.

87 (1998) 5 BHRC 293.

8 (1998) 5 BHRC 293.

8 Hill v Chief Constable of West Yorkshire [1989] AC 53.

% TIbid at 63.
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vides that “in the determination of his civil rights and obligations ... everyone is
entitled to a hearing ... by [a] ... tribunal ...”

The European Court of Human Rights held that Art. 6(1) was applicable be-
cause the Osmans:

“Must be taken to have had a right, derived from the law of negligence, to seek an adjudica-
tion on the admissibility and merits of an arguable claim that they were in a relationship of
proximity to the police, that the harm caused was foreseeable and that in the circumstances
it was fair, just and reasonable not to apply the exclusionary rule outlined in the Hill
case”.”!

The European Court of Human Rights held that the denial of the Court of Appeal
to award damages to the Osmans by way of striking out their claim on the basis of
the Hill rule did not comply with Art. 6(1) for two connected reasons.

First, it submitted that the right under Art. 6 is not absolute and may be subject
to restrictions. However, “a limitation will not be compatible with Art. 6(1) if it
does not pursue a legitimate aim and if there is not a reasonable relationship of
proportionality between the means employed and the aim sought to be
achieved”.”? The European Court of Human Rights therefore required that any
limitation on the right to damages should be decided in each case afresh, in other
words by weighing the counter arguments of the applicant against the policy ar-
guments of the defendant. Otherwise, as in this case the lack of weighing up of
competing interests amounted to a blanket immunity. Secondly, the European
Court of Human Rights was of the opinion that the striking out action deprived the
applicant of the right of access to a court because they could not argue their case
on its merits. )

The main criticism against Osman as expressed extra-judicially by Lord Hoff-
mann and others was that the ECHR was using Art. 6(1) to decide on the content
of a person’s civil rights and obligations, rather than upholding the right of access
to a court.” This apparent judicial activism and over-interpretation of Art. 6 is
rooted in the fundamental difference between the continental law approach and the
common law. Osman is “difficult to understand” as Lord Browne-Wilkinson ad-
mitted in Barrett because the European Court of Human Rights applied an ap-
proach to the English law of negligence which is alien to the common law. The
Strasbourg court’s reasoning appears less strange from a continental law perspec-
tive.

In German law, for instance, the right to damages against public authorities is
codified in provisions contained in the Civil Code (Sect. 839)° and the constitu-

1 Osman v United Kingdom (1998) 29 EHRR 245 at para 139.

%2 Tbid at para 147.

% Lord Hoffmann, “Human Rights and the House of Lords” (1999) Modern Law Review
159; Bowen, “A Terrible Misunderstanding? Osman v UK and the Law of Negligence”
(2001) Scots Law Times 59.

% Section 839 para 1 Civil Code: “if an official intentionally or negligently violates the
official duty which falls upon him as against a third party, he must compensate the third
party for the harm arising therefrom. If the official can only be charged with negli-
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tion (Art. 34 Basic Law).” This provision on the liability of public authorities is
part of the so-called substantive law of rights rather than purely remedial law. It
belongs “rather to the rights and not to the remedies side of the matter”.*¢ English
law still displays a much more remedial conception of law as expressed by Mait-
land’s quote that “the forms of action we have buried, but they still rule us from
their graves”.”” The English remedial conception is characterised by a fact-
oriented approach®® which as, for instance, in the Hill case led to the setting of a
precedent which denies the availability of a remedy under specific factual constel-
lations. In English law “it is a prerequisite to there being any liability in negli-
gence at all that as a matter of policy it is fair, just and reasonable in those circum-
stances to impose liability in negligence”.®® The defendant in Osman submitted in
the Court of Appeal that the facts in the present case were indistinguishable from
those in Hill so far as public policy was concerned.!® In German law, however,
the action would automatically be connected to the potential violation of a civil
servant’s duty arising out of a protective norm or other relationship. In the absence
of the principle of precedent, which could rule out the existence of an action, a
case would proceed to a full trial and the court will examine whether a civil ser-
vant was subject to a duty of care in the particular case. The difficulties which
were experienced by English judges in understanding the ruling in Osman were
partly due to this conceptual difference. As will be shown below, the case of Os-
man marks the beginning of a dialogue between the European Court of Human
Rights and the House of Lords on the understanding of the law of negligence of
public bodies in the United Kingdom and its compatibility with Art. 6(1) of the
European Convention on Human Rights.

bb) Impact of the ruling in Osman on subsequent decisions

As mentioned earlier, the decision of the House of Lords in the case of Barrett v
Enfield®' is an important development of the lability of public bodies in negli-
gence. Barrett was concerned with an action in damages by a plaintiff who had
been in the care of the local authority during most of his childhood. He sued the
authority in damages for the psychiatric injury caused by the negligence of the au-
thority and its employees whilst he was in their care. The authority had allegedly

gence, a claim can only be made against him if the person suffering harm cannot obtain
compensation in another manner”.

95 Article 34 (first sentence) Basic Law: “should anybody, in exercising a public office,
neglect their duty towards a third party liability shall rest in principle with the state or
the public body employing them”.

% Ruffert, M., “Rights and Remedies in European Community Law: A Comparative
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97 Maitland, F.W., The Forms of Action at Common Law: A Course of Lectures (Cam-
bridge University Press, 1948) 2.
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failed to arrange his adoption and to organise appropriate placements with foster
parents and to obtain psychiatric treatment for him. The House of Lords decided
that a duty of care should not be ruled out. With regard to the effects of the deci-
sion in Osman Lord Browne-Wilkinson’s speech is highly important. He admitted
that he found “the decision of the Strasbourg court extremely difficult to under-
stand”.’”? His following summary of the reasoning of the European Court of Hu-
man Rights and its application to the English law of negligence is an enlightening
illustration of the difficult task of doing justice to the rights and the remedies ap-
proach.

First, unlike the understanding of the European Court of Human Rights in Os-
man in English law “it is a prerequisite to there being any liability in negligence at
all that as a matter of policy it is fair, just and reasonable in those circumstances to
impose liability in negligence”.1

Secondly, “the decision as to whether it is fair, just and reasonable to impose a
liability in negligence on a particular class of would-be defendants depends on
weighing in the balance the total detriment to the public interest in all cases from
holding such class liable in negligence as against the total loss to all would-be
plaintiffs if they are not to have a cause of action in respect of the loss they have
individually suffered”.!*

Thirdly, this question whether the imposition of such a duty is just, fair and rea-
sonable is a question of law and once a decision had been taken for a particular
case “that decision will apply to all future cases of the same kind. The decision
does not depend on weighing the balance between the extent of the damage to the
plaintiff and the damage to the public in each particular case”.!%

Despite his criticism of the ruling in Osman, the decision in Barrett has set a
new trend in negligence cases against public bodies.!® Osmarn’s influence on the
decision in Barrett was clearly expressed by Lord Browne-Wilkinson’s statement
that “in the present very unsatisfactory state of affairs, and bearing in mind that
under the Human Rights Act 1998 Art. 6 will shortly become part of English law,
in such cases as these it is difficult to say that it is a clear and obvious case calling
for striking out”.!%” Further, the House of Lords refused some of the often-raised
policy considerations such as “the existence of other avenues of complaint”!%® rul-
ing out a right of action and the argument that the imposition of a duty of care
would lead to a defensive attitude of statutory bodies: “if the conduct in question
is of a kind which can be measured against the standards of the reasonable man,
placed as the defendant was, then I do not see why the law in the public interest
should not require those standards to be observed”.!® The case was allowed to

102 Tbid at 198d.

103 Tbid at 199e.

104 Thid at 199f g,
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106 Craig P., and Fairgrieve, D., “Barrett, Negligence and Discretionary Powers” (1999)
Public Law 626 [631].

07 Barrett v Enfield [1999] 3 All ER 193 at 200a.

108 Thid at 228h.
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proceed to trial. This trend was followed in subsequent decisions such as W and
others v Essex County Council''® and Phelps v Hillingdon Borough Council }!!
The facts of the former case have been dealt with before. Phelps was concerned,
inter alia, with the common law claims in negligence of four applicants against
the local authorities concerning the misdiagnosis of dyslexia or the failure to pro-
vide educational support for children with learning difficulties or special needs.
The House of Lords allowed all but one appeal. In the second case, where the au-
thorities failed to provide educational support for the severely dyslexic applicant,
Lord Clyde referred to the decision in Osman which required the proportionate
weighing of competing policy considerations. He was not convinced that there
were any policy considerations strong enough to exclude the liability of the local
authority.!1?

In conclusion Osman has set a trend towards a more cautious use of striking out
actions. The requirement in Osman that policy considerations should be weighed
carefully with competing interests of the applicants has led to a slow erosion of the
public policy immunities previously enjoyed by welfare services.

cc) The ruling of the European Court of Human Rights in Z v UK

The case of Z concerned the claim of four siblings in damages for personal injury
arising out of a breach of statutory duty and negligence by Bedfordshire County
Council in failing to protect them from parental abuse.!’® The children were so
hungry that they had to steal food, they were locked in their bedrooms and had to
sleep in soiled bedding. The mother could not cope and stated that she would bat-
ter them if they were not taken into care. However, it took the authority’s social
services unit several years before care orders were made.

Z is of particular interest because the European Court of Human Rights’ sur-
prising admission that with regard to a violation of Art. 6(1) “its reasoning in the
Osman judgment was based on an understanding of the law of negligence which
has to be reviewed in the light of the clarifications subsequently made by the do-
mestic court and notably the House of Lords ...”"!* Unlike the European Commis-
sion of Human Rights, the European Court of Human Rights found that Art. 6 was
not violated.!1

When looking at this decision in some more detail it becomes evident that the
Strasbourg court is only partly willing to review its previous reasoning in Osman.
The decision in Z contains three main points.
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First, the European Court of Human Rights has shown that it still regards Art. 6
as applicable in cases in which applicants assert that English courts deprive them
of their right to a court in holding that it was not just, fair and reasonable to im-
pose a duty of care on a statutory body. The European Court of Human Rights is
still convinced that Art. 6(1) is applicable because the applicants whose actions
were struck on the basis that no cause of action existed were denied access to
court. In that respect the question of whether Art. 6(1) is applicable at all in these
type of cases is still not clearly answered. The European Court of Human Rights
held that “the government’s submission that there was no arguable (civil) “right”
for the purpose of Art. 6 once the House of Lords had ruled that no duty of care
arose has relevance rather to any claims which were lodged or pursued subse-
quently by other plaintiffs”.!'¢ This is a circular argument because such subse-
quent plaintiffs would according to the European Court of Human Rights be faced
with an immunity which again would be in violation of Art. 6(1). The European
Court of Human Rights is not willing to accept that under the English law of neg-
ligence there is no cause of action in negligence if it is not fair, just and reasonable
to impose a duty of care on the defendant. As a result, English law after Z will still
have to comply with the original findings in Osman regarding the applicability of
Art. 6.

Secondly, the European Court of Human Rights still requires a balancing of
competing policy considerations in each case to determine whether it was just, fair
and reasonable to impose a duty of care. In Z it was satisfied that such a balancing
of interests had taken place. In that respect the court upheld its ruling in Osman
according to which a “proportionate immunity”''” of the defendant, i.e. one which
resulted from the proper balancing of competing policy considerations, would be
in compliance with Art. 6. The court is not generally criticising the use of policy
considerations, but it is opposed to a practice as displayed in Osman where the
Court of Appeal failed to take competing considerations into account and applied
the Hill rule in a way which amounted to a blanket immunity for the police.

Finally, the European Court of Human Rights has clearly reviewed its reason-
ing in Osman by acknowledging that the striking out procedure complied with the
requirements under Art. 6: the applicants’ claims:

“Were properly and fairly examined in light of the applicable domestic legal principles
concerning the tort of negligence. Once the House of Lords had ruled on the arguable legal
issues, the applicants could no longer claim any entitlement under Art. 6(1) to obtain any
hearing concerning the facts. As pointed out above, such a hearing would have served no

purpose, unless a duty of care in negligence had been held to exist in their case”. !
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dd) Impact of the decision in Z v UK on the law of negligence

The question now remains: what likely effect is the decision in Z v UK going to
have on the future direction of the courts in negligence cases against public bod-
ies?

The application of a blanket immunity such as the constraint under the Hill rule
would amount to a violation of Art. 6. Therefore Z does not place the courts in a
pre-Osman situation and even if it did it has been doubted whether the “trend set
by Barrett would be reversed, 1.e. less resistance by English courts to allowing an
action to proceed in negligence”.!!?

The Strasbourg court’s main revision of its understanding of the “law of negli-
gence” concerns the practice of striking out actions. It is now satisfied that com-
peting interests can be properly and fairly discussed in interlocutory hearings.
However, it is interesting to note that in Barrett Lord Browne-Wilkinson ex-
pressed unease with the practice of striking out actions even before he proceeded
to discuss Art. 6. He referred to his speech in X v Bedfordshire County Council
and explained that it was important that the development of the law of negligence
of public bodies “should be on the basis of actual facts found at trial not on hypo-
thetical facts assumed (possibly wrongly) to be true for the purpose of the strike
out”.1?0 The decision in Z is therefore unlikely to reverse the more recent approach
by the House of Lords to allow cases to proceed to a full trial.

Having said that, the Court of Appeal has delivered a judgment in April 2000 in
the case of S v Gloucestershire County Council; L v Tower Hamlets London Bor-
ough Council and another'?! which might have an influence on the approach taken
by other courts in cases of this kind. This case concerned the claim against the lo-
cal authority in negligence resulting from sexual abuse suffered in foster care. The
case is of some importance as it deals with the new Civil Procedure Rules which
were referred to in previous chapters. They now govern civil procedure in rule
24.2(a)(1)!*? which contains powers of “summary disposal” to be distinguished
from rule 3.4(2)(a) derived from former RSC Order 18 rule 19 concerning striking
out.’”® The main difference between these rules is of a technical nature in as much
as there is “no longer an embargo on the court receiving evidence”'? under rule
24.2(a)(d). In S v Gloucestershire County Council; L v Tower Hamlets London
Borough Council and another the Court of Appeal dealt with the question of com-
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patibility with Art. 6 in some detail. It explained that under the old rules according
to which Barrett was decided, no evidence was admissible on an application and
that the decision to strike out was made under the assumption of hypothetical
facts. Accordingly the House of Lords felt that it was safer to allow a full trial in
order to avoid the applicant’s complaint in Strasbourg. The new rule 24.2(a)(i)
now allows for cases to be disposed of on the whole or in part “if the court consid-
ers that the claimant has no real prospect of succeeding on the claim or issue and
there is no other reason why the case or issue should be disposed of at a trial”.!®
In applying the new rule and thereby deciding the cases in the light of Barretr “by
reference to the actual facts and not to hypothetical facts'26 the court allowed the
first appeal because the court was not persuaded that it had no real prospect of
success and dismissed the second case as it showed no real prospect of success.

Another English case concerned with child abuse reached Strasbourg. The case
was based on the facts of the “Newham case” which was decided by the House of
Lords in 1995 and reported as M v Newham County Council as described above.
In TP and KM v UK'Y the applicants, mother and daughter, alleged that the
daughter had been wrongly taken into care and separated from the mother. They
further alleged that they were refused access to court or an effective remedy for
the violation of their rights in the United Kingdom.

In 1983 the first applicant was 17 years old and gave birth to a daughter. In the
time between 1984 and 1987 the London Borough of Newham suspected that the
first applicant’s boyfriend sexually abused the second applicant. In an interview,
which was recorded on videotape, the daughter told the child psychiatrist and a
social worker that a man called X had abused her. The first applicant’s then boy-
friend was called X. The first applicant was also interviewed and told that X had
abused the daughter. After the interview, however, the video containing the
daughter’s interview was not disclosed to the first applicant. The first applicant
then asked her daughter whether X had abused her. The daughter denied this.
However, the psychiatrist and the social worker interpreted this as an attempt by
the first applicant to influence the daughter. They decided to take the child into
care immediately. About a year later the first applicant and her solicitor were
shown the video and it was clarified that the daughter had not identified the appli-
cant’s boyfriend, but someone else who had been made to leave the household at
an earlier stage. The House of Lords held that there was no breach of a statutory
duty because the Child Care Act 1980 was not designed “to establish an adminis-
trative system designed to promote the social welfare of the community”. Further,
the court held that the local authority and the health authority were not vicariously
liable for the psychiatrist and the social worker because they owed no duty of care
to the applicants. There was no proximity between the applicants, the psychiatrist
and the social worker because they are employed in order to advise the council

125 §'v Gloucestershire County Council; L v Tower Hamlets London Borough Council and
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and it would not be just and reasonable to impose such a duty. The European
Court of Human Rights found a violation of Arts. 8 and 13 and no violation of Art.
6 of the European Convention on Human Rights. The court found a failure to re-
spect the family life of the applicants in the fact that the local authority failed to
provide access to the information which it held in form of the video recording of
the daughter’s interview. Knowledge of the content of that tape would have en-
abled the applicant to get involved in the decision-making process concerning the
care of her daughter. The court held that this was a failure of the authority to re-
spect the applicants’ family life protected under Art. 8 of the Convention. Further,
the court held that there was no violation of Art. 6 of the Convention.

In conclusion, the decision in Osman has undoubtedly influenced the reasoning
of English courts with regard to allowing cases to proceed to full trial and to give a
more thorough consideration to policy arguments. The case of Barrett, in particu-
lar, has set a trend towards a more critical analysis of policy considerations. Z is
unlikely to reverse that trend. Z has clarified that in clear cases striking out actions
in which policy considerations are balanced against each other (proportional im-
munity) are not in violation of Art. 6 of the European Convention on Human
Rights. After Z a more rigorous balancing of policy considerations is necessary to
comply with Convention rights.

However, the novelty in Z is that cases might not have to proceed to full trial
incurring the costs as illustrated in Barrett. Z does not require factual evidence to
be heard at a full trial. However, as stated by Lord Browne-Wilkinson in X (mi-
nors) v Bedfordshire County Council and Barrett, there are good reasons for al-
lowing a case to proceed to examine factual evidence rather than simply striking
out. He made it clear that the law of liability of public bodies, which is a develop-
ing area of law, should be based on actual facts found at trial. In his view it might
even reduce misunderstandings and a “proliferation of claims” if the facts are
clearly proven.!?® This trend towards a more careful weighing of policy considera-
tions on the basis of the actual facts rather than hypothetical ones seems unlikely
to change in the light of the new Civil Procedure Rules. Rule 24.2 provides a good
compromise between the interests of the defendants in keeping the costs of pro-
ceedings low and the new approach of a more thorough balancing of policy con-
siderations on the basis of the actual facts. The subject of liability of public bodies
has, in the author’s view, benefited from the lively exchange of jurisprudence
from judges in the common law and judges applying the Convention. Finally, it is
worth noting that in Z the plaintiffs succeeded in their claim under Art. 3 and in
the absence of a remedy provided by the domestic law there was a further breach
of Art. 13. The plaintiffs in 7P and KM were successful in establishing breaches
of Arts. 8 and 13. As well as suing local authorities in negligence, applicants in
these type of cases (occurring after 2 October 2000)!?° will in future be able to
claim breaches of Arts. 3 and 8 of the Convention under Sects. 7 and § of the Hu-
man Rights Act 1998.

128 Barrett v Enfield [1999] 3 All ER 193 at 198.
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The decision in Z v UK had been celebrated as a retreat from Osman v UK.
However, the more recent decision in JD v East Berkshire NHS Trust'3 illustrates
that indeed a slightly more careful approach towards granting “blanket immuni-
ties” seems to have take root in English law.

The case was concerned with the diagnosis of child abuse carried out by the
children’s parents. The House of Lords held that it would not be fair, just and rea-
sonable to impose a common law duty of care on the doctors. However, it did not
grant a “blanket immunity” for doctors: Lord Nicholls held:

“This should be the general rule, where the relationship between doctor and
parent is confined to the fact that the parent is father or mother of the doctor's pa-
tient. There may, exceptionally, be circumstances where this is not so. Different
considerations may apply then. But there is nothing of this sort in any of these
three cases. The fact that a parent took the unexceptional step of initiating recourse
to medical advice 1s not a special circumstance for this purpose. Nor is the fact
that the parent took the child to a general practitioner or to a hospital to see a con-
sultant.”3'Further, the court held that doctors owed a common law duty of care
towards the children.

Lord Bingham dissented and by referring to French and German law empha-
sized that a shift towards a discussion of the breach element would be preferable
to striking out a claim and that this would not bear the risk of a flood of litigation:

“I would for my part regard that shift as welcome, since the concept of duty
has proved itself a somewhat blunt instrument for dividing claims which ought
reasonably to lead to recovery from claims which ought not. But [ should make it
plain that if breach rather than duty were to be the touchstone of recovery, no
breach could be proved without showing a very clear departure from ordinary
standards of skill and care. It should be no easier to succeed here than in France or
Germany.”!3

There will be more cases, no doubt, waiting to be decided. This area of law re-
mains complex and unpredictable. A new avenue for claimants is the pecuniar
remedy provided by section 8 of the Human Rights Act 1998. To date there have
only been few damages cases under the Act.

b) Damages for breaches of the Human Rights Act 1998

Section 8 of the Human Rights Act 1998 provides for the award of damages for
breaches of Convention rights:

“(1) In relation to any act (or proposed act) of a public authority which the court finds is (or
would be) unlawful, it may grant such relief or remedy ... within its powers as it considers
just and appropriate.

(2) But damages may be awarded only by a court which has the power to award dam-
ages, or to order the payment of compensation in civil proceedings.

130 [2005] UKHL 23.
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(3) No award of damages is to be made unless, taking account of all the circumstances
of the case, including

(a) any other relief or remedy granted, or order made, in relation to the act in question
(by that or any other court), and

(b) the consequences of any decision (of that or any other court) in respect of that act,

the court is satisfied that the award is necessary to afford just satisfaction to the person
in whose favour it is made.

(4) In determining whether to award damages, or the amount of an award, the court must
take account of the principles applied by the European Court of Human Rights in relation to
the award of compensation under Art. 41 of the Convention”.

The principles as to the award of damages under the Human Rights Act have taken
shape over the last few years.'>3 Granting damages under the Human Rights Act is
within the discretion of the court and compensation is only awarded if “neces-
sary”. The courts are empowered to award damages under the Act, but are under
no duty to do so. Further, English courts should take principles developed by the
European Court of Human Rights into account so that damages are equivalent to
those awarded by the Strasbourg court. The courts are therefore encouraged to
take account of European principles, but are under no duty to do so'** as opposed
to the requirements under European Community law."**> Gradually, more decisions
in this area of law are shedding light on how the courts apply Sect. 8 of the Human
Rights Act. The report by the Law Commission in 2000 had illustrated in detail
how difficult it would be for the courts to detract coherent guidelines from the
patchy jurisprudence of the Strasbourg court.!* Currently, the two most important
rulings are the decision by the Court of Appeal in Anufiijeva and the decision by
the House of Lords in Greenfield.'* The claimants in Anufrijeva'®® submitted that
their accommodation was insufficient and that there had been delays in the ad-
ministration of their application. They claimed a violation of Art. 8 of the Conven-
tion entitling them to the award of damages under Sect. 8 of the Act. The applica-
tions were unsuccessful. Lord Woolf established important guidelines in this case:
the claimant should so far as is possible be reinstated to the position as if his rights
under the Act had not been violated, the European Court of Human Rights does
not pay out compensation for the violation of procedural errors and that the seri-
ousness of the case has to be taken into account. The case of Greenfield concerned
the claim of a prisoner who had been subject to disciplinary proceedings resulting
in additional days’ imprisonment. He claimed that the procedure had been carried

133 Clayton, R., “Damages After Greenfield: Where Are We Now?”, Judicial Review 2006,
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of State for Transport, ex p Factortame [1996] QB 404,
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out in breach of Art. 6. The issue to resolve for the House of Lords was the ques-
tion of damages under the Human Rights Act. Lord Bingham held that it was im-
portant to treat the jurisprudence of the ECHR as guidance and that a finding of a
breach of a Convention right is generally sufficient affording just satisfaction in it-
self.’®® The award of damages should be the exception and the Human Rights Act
is not a tort statute. 14 Awards under the Human Rights Act should reflect the
modest approach of the European Court of Human Rights. ' . There have only
been a few cases after Greenfield.'*? It has been suggested that the limits on the
award of damages under the Human Rights Act “may also have implications for
the development of common law causes of action.”* This development could
lead to claimants achieving “a more effective remedy if they seek Francovich
damages in cases where they have both an HRA claim and a European Union
claim.”** As we shall see below, the award of damages under the head of member
state liability has been less problematic in the UK.

2. Child abuse claims in Germany'4°

In Germany, failures by youth authorities to the detriment of children are equally
posing complex legal issues. A few cases have put local youth authorities and the
work of social workers into the spotlight and led to criminal convictions and/or
tort claims against the authority.!* The subject has been widely discussed in the
media and articles mainly written by legal practitioners and the dilemma of the so-
cial workers in fulfilling their difficult task between supporting the unity of the
family and the protection of the individual child has become evident.'*” The work

139 R v Secretary of State for the Home Department, ex p Greenfield [2005] UKHL 14.
para. 2.6.

140 R v Secretary of State for the Home Department, ex p Greenfield [2005] UKHL 14.
para 19

141 R v Secretary of State for the Home Department, ex p Greenfield [2005] UKHL 14.
para 17.

142 R (Wilkinson) v IRC [2005] UKHL 30; R (Anthony) v Parole Board [2005] EWHC;
Van Colle v Chief Constable of Hertfordshire [2006] EWCH 360 (damages were
awarded for breaches of Art 2 and 8).
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of local youth authorities has also been the subject of numerous petitions by indi-
viduals or initiatives to the members of the Lédnder and the federal Parliament and
the Kinderkommission of the Bundestag. Among other complaints, the petitions
are concerned with the supervision of children in care and the lack of co-operation
with the biological family concerning the return of the child'#¥ similar to the fac-
tual circumstances in Barrett v Enfield London Borough Council.'* The more se-
rious cases have been subject to criminal prosecution which have led to the sen-
tencing of youth workers in 1999.!%

Local youth authorities have only very rarely been sued for negligence.

The decision by the European Court of Human Rights in Z v UK'! did not re-
ceive much attention in Germany.

The basic right of children in care to a hearing by the relevant youth authority
(Art. 1,2 I and II | Basic Law) and the tortious liability of the latter was addressed
in a more recent decision by the BGH.!5? The case concerned the abuse of three
young children in foster care, one of whom tragically died of starvation. Both
lower courts, the Landgericht and the Oberlandesgericht, agreed that the youth
authority had failed to comply with its statutory duties. According to the SGB VIII
(Kinder und Jugendhilfegesetz), the youth authority was under a duty to acknowl-
edge its own responsibility for the case, assess the foster family and observe the
right of the children to be heard and to participate in their own fate. This constitu-
tionally protected basic right of the child outweighed the right to the protection of
the autonomy of the foster family (Art. 6 Basic Law).!?* All three courts agreed on
the award of relatively modest compensation amounting to €25,000. The decision
emphasises the right of the child to participate in its own fate. Nevertheless, it was
criticised for simplifying complex questions of causation in the context of child-
care and medical issues.’*® The BGH found that the youth authority failed to ac-
cept responsibility for the claimant who had moved into its jurisdiction. This was
held to be a breach of the duty under Sect. 37, 3, 1 of the SGB VIII, according to
which the youth authority has to inspect the conditions in which foster children are
brought up. Instead the authorities had exchanged correspondence between 1994
and 1997 during which time the claimant and two other foster children suffered
severe malnutrition which led to the death of a third foster child.

1.6.2000 in der KFH; Nolte, Susanne, “Elternrecht, Rechte des Kindes und Kinder-
schutz bei Kindesmisshandlung Gegenpole im Spannungsfeld”, Kindesmisshandlung
und — Vernachldssigung, December 2001, 77.

Wiesner, Reinhard, Problemaufriss zum Thema “Kontrolle/Arbeit der Jugendimter”,
Tagesdokumentation “Kindeswohl” — Dilemma und Praxis der Jugendamter — epd-
Dokumentation Nr. 6/97 vom 3 Febr. 1997, p. 70 http://www.pappa.com/ja/ wies_
ja.htm.
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In case 11l ZR (164/05, 23 February 2006) the BGH decided, however, that the
youth authority will not be liable for any harm suffered by the foster child in the
care of the fostering parents if they had been selected carefully and in accordance
with the provisions governing fostering.

a) Section 839 BGB in connection with Art. 34 Basic Law
aa) Duty of care owed to a third party

Both Sect. 839 of the BGB and Art. 34 of the Basic Law require that the official
duty must be owed to a third party. Whether a person is a third party in that sense
depends on whether the object of the duty is directly to safeguard the interests of
that person. If, for instance, a policeman remains inactive while a theft is being
committed, he is in breach of his official duty towards the owner because his
power to interfere is conferred on individuals and illustrates that the courts are
given some leeway as to how to interpret the concept of duty. In the context of
child care cases the establishment of such a duty is clearly to be found in the
KIHG (Kinder und Jugendhilfegesetz or SGB VIII). The duty to intervene in cases
in which a child is at risk of injury by its parents is contained in Sect. 2 of the
KJHG. The official duties of the youth authorities are enumerated here and con-
tain the provision of educational assistance and other services and the taking of
young children into care if necessary (see Sect. 42 KJHG). Potential cases in neg-
ligence against public bodies would not fail at this early stage. There is little doubt
that the local youth authority is under a duty to protect the welfare of children as
soon as the authority obtains knowledge of the neglect.

However, some of the arguments brought forward in the English decision in X'v
Bedfordshire County Council, which are described as “policy” arguments, appear
alien to modern German reasoning. Among the policy arguments in X v Bedford-
shire County Council were those that imposing liability would make bad eco-
nomic sense, that it would inhibit public authorities to carry out their duties, that
the courts would be allowed to substitute the authorities’ decisions by having a
“second guess” and that alternative remedies were available. However, a closer
look into material stemming from the time when the German Civil Code was
drafted in 1900 reveals that similar arguments were considered. However, a study
has been carried out and revealed that the expenses for state liability cases
amounted to only 0.015 per cent of the total budget. It was discussed whether im-
posing liability would make civil servants act too cautiously. However, it was
agreed that that would be better than allowing careless behaviour on the part of
civil servants. Further, discretionary decisions may be reviewed and give rise to li-
ability. !

155 For an excellent discussion of these points, see Markesinis, B.S., Auby, J.B., Coester-
Waltjen, D. & Deakin, S.F., Tortious Liability of Statutory Bodies, A Comparative and
Economic Analysis of Five English Cases, 1999.
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bb) Fault

Liability is only imposed on the official if he or she has wilfully or negligently
breached an official duty. However, it has been shown that the element of fault
does not constitute a particular problem in the establishment of a claim in negli-
gence against public bodies.

cc) Causation

The breach of the duty owed towards the plaintiff has to have caused the damage.
This condition of liability may cause difficulties in cases where the authorities
have a choice between different forms of action. In providing assistance to parents
under the KJHG such as educational assistance, family therapy and other supple-
mentary services or the taking of children into care, the authorities exercise a cer-
tain amount of discretion. A causal link between the breach of the duty of care and
the damage can only be established if the lawful exercise of the duty of care would
have avoided the damage with the highest probability.!*® In this context, it is cru-
cial to identify how the authority in acting lawfully would have decided the case.
If the authority was exercising discretion it would be impossible to predict how
the authority would have decided. The causal link can only be established in cases
where there was only one correct form of the exercise of discretion (Ermessensre-
duzierung auf Null) or where it is absolutely clear how the discretion should have
been exercised lawfully and that this exercise would have avoided the damage. In
the case of Barrett it might have been difficult to establish what the only correct
exercise of the authorities’ discretion would have been.

Having outlined the difficulties in obtaining compensation under the provisions
for official liability an excursion into the constitutional framework of child care
laws and the availability of primary legal protection in the form of judicial review
of administrative decisions will follow.

b) The constitutional framework for the law governing childcare

The law governing the relationship between the state, parents and their children is
contained in different statutes such as the BGB (Civil Code) and the KJHG (a spe-
cial law for the help of children and youths, also called the SGB VIII) and can
only be understood in the context of the constitutional protection of the family as
guaranteed in Art. 6 of the Basic Law which reads:

“(1) Marriage and family shall enjoy the special protection of the state.

(2) The care and upbringing of children are a natural right of parents and a duty primar-
ily incumbent on them. It is the responsibility of the community to ensure that they perform
this duty.

(3) Children may not be separated from their families against the will of their parents or
guardians save in accordance with a law in cases where they fail in their duty or there is a
danger of the children being seriously neglected for other reasons”.

156 BGH VersR 1983, 1031.
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When the Basic Law was drafted in 1949 in the light of Germany’s history the
main purpose of a written catalogue of rights was to protect the individual against
infringements by the state (Abwehrrechte gegen den Staar). Accordingly, the con-
stitution protects the unity of the family against state intervention. Art. 6 para 1
Basic Law is equally an example for a Basic right which guarantees a duty of the
state to provide protection for the family (staatliche Schutzpflichf). The child is
considered to be part of the family. The care for and the bringing up of children is
considered to be the right and the duty of the parents. The state is under a duty to
act as a guardian (Wdchterfunktion) which can be enforced by local youth authori-
ties or in extreme cases by the courts. Accordingly, the law for the help of children
and youths states that the care and the education of children is the natural right and
duty of the parents.’>’

c) Judicial review of administrative decisions in childcare cases

The law provides for the power of the local youth authority to take children who
are at serious risk into care.!>® However, for the protection of the unity of the fam-
ily the law for the help of children and youths provides for measures of help such
as the counselling of the parents and special living arrangements such as boarding.
According to Sect. 27 of this law it is the parents who hold the right to help in the
caring for their children. The law was not intended to provide children with a right
to receive help, but contains the right of parents to receive help in the upbringing
of their children if needed. The protection of the parents’ rights to receive such
help is enforceable in the German Administrative Courts. There is a wealth of
cases concerned with judicial review of the decisions of youth authorities in grant-
ing or refusing such help.’*® Therefore the primary protection of these interests in
Germany is very strong. This is due to the constitutional mandate in Art. 19 IV of
the Basic Law which provides for judicial control of administrative decisions. In
other words, families who are not coping very well may request help in the up-
bringing of their children. If such help is refused by the youth authority, the deci-
sions can be reviewed by the Administrative Courts.

To illustrate this point I have chosen a recent decision by the highest Adminis-
trative Court in Rheinland-Pfalz in Koblenz.!%® The applicants were the parents of
a boy aged 15 who suffered from serious behavioural problems which were partly
due to the mother’s depression and the lack of time of the father to look after his
son. As the parents had difficulties in coping with the child and in order to prevent
further social neglect of the child they applied for the placement of the child in a
care institution. The local youth authority, however, refused the request and of-
fered help in the home in the form of a supervisor to aid and support the family
(Erziehungsbeistand). The parents applied for judicial review of the decision, but

1
1
1
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were unsuccessful with their claim. The Administrative Court held that decisions
concerning the review of pedagogic considerations were not fully reviewable as
the decision maker had a margin of evaluation (Beurteilungsspielraum). Neverthe-
less the decision could be reviewed with regard to whether the decision maker had
taken irrelevant considerations into account and whether the decision was neces-
sary and suitable. In applying these tests the court held that the decision had been
lawful.

This decision illustrates that in the light of the constitutional protection of the
family one of the main aims of child protection laws is the provision of help for
parents in the upbringing of their children. The person entitled to these benefits is
the parent and decisions by the youth authorities are subject to review by the Ad-
ministrative Courts. The intensity of review applied by the Administrative Courts
varies between different courts and is highly controversial.'s' Nevertheless, the
case was aimed at illustrating that primary legal protection (often in speedy proce-
dures) is of great importance in Germany. Negligence claims are secondary which
is clearly stated in Sect. 839 III of the BGB. Accordingly, a negligence claim is
excluded if the applicant has not exhausted other judicial remedies such as judicial
review of the original decision. A hypothetical claim in negligence for damage
caused by this decision would be bound to fail as the decision by the Administra-
tive Court would be followed by the court dealing with the tortious claim.!®? The
wealth of judicial review cases involving childcare illustrates that the decisions of
authorities concerning the provision of help in the upbringing of children are sub-
ject to judicial scrutiny. Many cases are concerned with the payment for services
carried out by independent providers which parents have chosen and for which
they request financial support from the youth authorities. Further, it has been sug-
gested that individual citizens appear to know their rights, even though they may
not be aware of the statutory basis for their claims.!s?

Nevertheless, there are situations in which help under the childcare laws has not
been requested and the youth authorities failed to intervene in time to prevent
tragic outcomes. In these cases there are no parents to sue local authorities. Here
we need to look at the legal position of the child. The case of Jenny'®* illustrates
that children may find themselves in a legal vacuum between parental rights and
the unity of the family structure and the reluctance of youth authorities and the
courts to separate them from their family for their own safety. Such care orders
can only be made if the safety of a child is seriously at risk. According to Sect.
1666a of the BGB the provision of help inside the family structure has to preside
over the separation of family and child. The youth worker in the case of Jenny
should have informed his colleague in southern Germany, where the mother and

161 See Hinrichs, K., Selbstbeschaffung im Jugendhilferecht — Zur Aktualitit flirsorge-
rechtlicher Grundsitze in der Jugendhilfe, 2002.

162 BGHZ 9, 129, 132; BGH NVwZ 1984, 333; BGHZ 118, 235, 255 = NJW 1992, 2218.

163 See Hinrichs, K., Selbstbeschaffung im Jugendhilferecht — Zur Aktualitit fiirsorge-
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child had moved, of the special circumstances of the case. He was sentenced for
being negligent in omitting this vital piece of information. The problem raised by
this case was that children at risk often change their residence which is intended
by the parents to shake off observation by the youth authorities. This has the effect
that in the absence of a national register for abused children, children in these
situations often fall through the net of childcare protection.!s

Finally, due to the conservative mode of the family unit as protected in Art. 6 of
the Basic Law children are not legally entitled to childcare measures themselves.
The right to receive such help is primarily linked to the parental right. However,
children from these deprived families are often not confident enough to sue youth
authorities, the cases are not lucrative enough to be taken up by solicitors and the
concept of the guardian ad litem is only just developing to improve the position of
abused children in court proceedings. So far there are no guidelines for the legal
representation of children.! Only a few years ago the introduction of the concept
of a guardian ad litem (Verfahrenspfleger), an independent representative of the
child’s rights, was introduced into Sect. 50 of the FGG (Gesetz iiber die freiwillige
Gerichtsbarkeif). Despite comparative research into the function of the guardian
ad litem before the provision was drafted, the role of the guardian ad litem has to
be improved.'®” Often they are not independent enough to support a child’s case in
negligence against an authority.!6

In conclusion, reasons for the relatively few negligence claims in child abuse
cases in Germany are due to the emphasis on the primary legal protection against
decisions of youth authorities concerning the welfare of children. Due to the con-
stitutional protection of the family unit in Art. 6 of the Basic Law child welfare
provisions in the BGB and SGB VIII are primarily concerned with the support of
the parents in the upbringing of their children. They are entitled to measures of
help as enumerated in the KIHG and these rights are enforceable in the Adminis-
trative Courts. Article 19 IV of the Basic Law guarantees the judicial review of
such decisions. Accordingly, a wealth of case law concermned with child welfare
matters can be found. Further, the law of tortious liability against public bodies is
a secondary legal remedy which is clearly excluded if legal remedies to prevent
the damage have not been used.

In technical legal terms a claim in negligence would not fail at the early stage
of the establishment of a duty of care. Such a duty towards children could be de-
rived from the KJHG which puts youth authorities under an official duty to sup-
port the welfare of children. However, the requirement of causality could cause
difficulties if the authority had discretion in exercising its powers. A claim could
fail unless it can be shown that the authority was under a duty to perform its dis-

165 Nolte, S., “Elternrecht, Rechte des Kindes und Kinderschutz bei Kindesmisshandlung:
Gegenpole im Spannungsfeld”, Kindesmisshandlung und Vernachldssigung, December
2001, 77.

166 Marquardt, C., Sexuell missbrauchte Kinder im Gerichtsverfahren ,1999, 150.

167 Salgo, L., Der Anwalt des Kindes, 1993.

168 Nolte, S., “Elternrecht, Rechte des Kindes und Kinderschutz bei Kindesmisshandlung
Gegenpole im Spannungsfeld”, Kindesmisshandlung und Vernachldssigung, 2001, 77
[85].
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cretion in a particular way (Ermessensreduzierung auf Null). As seen above, if a
case overcomes these hurdles the award of damages remains on the low side.

The legal position of children, however, is comparatively weak in this relation-
ship between parental rights and the intervention of the state. For practical reasons
they may fall through the net of social support and legal protection. This is both
due to the fact that there is little control over children being moved from one ju-
risdiction to the next and due to the emphasis in the law on the preservation of the
family unit. A legal vacuum is further created by the lack of individual children’s
rights. The introduction of a Verfahrenspfleger in 1998, modelled on the British
guardian ad litem, is a step in the right direction.

d) The violation of basic rights and compensation

Case III ZR (361/03, 4 November 2004) concerned the claim of a prisoner com-
plaining about the conditions of imprisonment. For two days he had to share a
small cell with three other prisoners and very basic sanitary facilities which pro-
vided little privacy. He claimed compensation of at least €200 on the basis of Art.
34 of the Basic Law in connection with Sect. 839 of the BGB. The Landgericht
decided in the claimant’s favour, but the Oberlandesgericht and BGH dismissed
the claim.

Similar to the Greenfield case the issue was the question of compensation for a
breach of a basic right, here Art. 1, the protection of human dignity. The BGH
drew parallels to its jurisprudence on compensation in cases of violations of the
right to privacy and held that in this case the violation of the claimant’s right to
privacy was not severe enough to justify monetary compensation.

The result is correct. However, the reasoning of the court has been criticised for
not distinguishing clearly enough between private and public law.'%® Unlike Lord
Bingham in Greenfield, the BGH treated the claim like one in private law accord-
ing to the rules that apply to private law relationships. These are quite restrictive
since Sect. 253 of the BGB contains a prohibition to compensate for immaterial
damage. Only in exceptional cases has the BGH awarded compensation. The BGH
failed to draw a clear line between between the jurisprudence established for the
protection of the right to privacy (Persdnlichkeitsrechtsschutz) in purely private
law and the protection of Art. 1 of the Basic Law (human dignity) in a case in-
volving the actions of a public authority. Lord Bingham, on the other hand, made
it clear in Greenfield that the Human Rights Act is not a “tort statute and that its
objectives were different and broader; a finding of a violation is an important vin-
dication of the right asserted”.!7

169 Unterreitmeier, J., “Grundrechtsverletzung und Geldentschidigung — kein zwingendes
Junktim?” (2005) DVBI 1235.
170 120051 UKHL 14 at 19.
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3. Evaluation

From the cases it is noticeable that the German judgments are free from any policy
arguments whereas the English judgments contain arguments based on policy con-
siderations such as the following.

One common argument is the fear that an increase in liability would lead to a
more defensive approach of public authorities in their work. Further, the argument
is often raised that many decision-making processes involve more than one person
and that it would amount to scapegoating to hold a single person responsible for
damage. Another policy argument is that of “floodgates”, which refers to the fear
of public bodies that an increase of claims in negligence could lead to a great re-
duction of available means of public bodies. Further it is argued that alternative
forms of protection exist which make it unnecessary to file a claim in damages
against the authorities.!”!

Policy arguments of that kind are not mentioned in German judgments. How-
ever, they have played a role, in particular, at the time when the German Civil
Code was drafted which dates back to 1900.!7> The argument regarding the fear
that claims in negligence could inhibit the exercise of public powers was of par-
ticular concern to the drafters of the Code. However, it was decided that the inhi-
bitions of public servants were better than any “careless or less diligent behaviour
on the part of civil servants”.!” The economic argument concerning the expendi-
ture of scarce economic resources has also been mentioned in Germany, but had
little impact on the legislature and court decisions; it is noteworthy that German
awards in damages are much lower than in England.'’

Striking out actions are not unknown as such in Germany. The equivalent is the
Prozefurteil, a judgment being given if the claim is unsubstantiated (unschliissig).
This is the case if the alleged (hypothetical) facts do not sufficiently substantiate a
claim or cause of action. However, in Osman, the hypothetical facts would have
been sufficient to say that under German law there is a possibility that the Osmans
would win the case if the proportionality test is decided in their favour. At the
heart of the problem is the difficulty of conciliating the principle of precedence
with the European model of proportionality. Lord Browne-Wilkinson in the case
of Barrett v Enfield has identified the problem with the application of the Osman
judgment to English law:!”

“In English law, questions of public policy and the question whether it is fair, just and rea-
sonable to impose liability in negligence are decided as questions of law. Once the decision
is taken that, say, company auditors though liable to shareholders for negligent auditing are
not liable to those proposing to invest in the company, that decision will apply to all future
cases of the same kind. The decision does not depend on weighing the balance between the
extent of the damage to the plaintiff and the damage to the public in each particular case”.

171 See Stovin v Wise [1963] 3 WLR 388.

172 Markesinis, B.,S., supra n. 67, 58.

173 Tbid.

174 Ibid at 61.

175 Barrett v Enfield London Borough Council [1999] 3 All ER 193 at 199.
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Striking out actions in Germany would not apply blanket immunities in the way it
was done in Osman referring to a previous judgment (Hill). The courts examine
whether hypothetically a cause of action is given (Schliissigkeitspriifung) and re-
view the case in more detail if this is the case. They might then still come to the
conclusion that the plaintiff’s action is unsuccessful (Begiindetheitspriifung). Each
case is decided afresh. The different approach by the German courts clearly illus-
trates the gap between the legal cultures. German courts apply the facts in each
case to the given rule, here the rules on tortious liability of civil servants as set out
in the Civil Code and the Basic Law. In contrast the English system of precedence
does not require the courts to decide each case on its merits if a precedent exists
which determines the outcome of a case. Therefore no such list of cases to be
struck out as can be found in the Supreme Court Practice' can be found in any
German commentary. A further result of these different approaches is that groups
of cases such as the “abuse” or “education” cases cannot easily be identified in
German law. However, in determining the duty of an official the German statute
contains no specific catalogue of such duties. In that respect a considerable
amount of groups of cases can be found in German commentaries.

In their extensive use of policy arguments English courts reveal that the func-
tioning of public bodies and economic considerations are still more important than
the protection of an individual’s rights. However, English public law is developing
rapidly now and is an exciting area of law because of the changes it undergoes.
These changes are mainly due to the influences of external sources of decision
making such as the European Court of Human Rights and the European Court of
Justice. The rule of law in its traditional interpretation by Dicey clearly states that
English law does not contain a positive catalogue of human rights. However, with
the introduction of the Human Rights Act 1998 this statement has lost its rele-
vance. The Act confers new grounds of review on individuals and introduces a
new form of compensation for human rights violations as will be shown below.
The decision in Osman has already had an impact on the development of tortious
liability of public bodies to the extent that courts will in future be more careful in
striking out actions.

A comparison of the tortious liability of public bodies has to be seen in the light
of the historical developments and the constitutional backgrounds in which the li-
ability has developed in both countries. The historical and constitutional back-
ground in both systems provides an explanation for the differences in the ap-
proaches. Both systems vary in their deeper philosophical approach to awarding
damages in liability cases against public bodies. The English justification process
is marked by a very policy-oriented reasoning containing elements such as eco-
nomic considerations, floodgate arguments and the concern that liability might in-
hibit the performance of public functions. The German concept of state liability is
characterised by three main considerations: “the need to control statutory bodies,
their willingness to do this by using all possible means at their disposal including

176 The Supréeme Court Practice ,1991, vol. 1, part 1.
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the courts, a complete contempt for the argument that such contro! would make
the civil servant in question reluctant to act™.!”’

At the bottom of these differences lies a different attitude in each country with
regard to the definition of the state and the relationship between state and citizen.
Further, the concepts of parliamentary and constitutional sovereignty in England
and Germany respectively serve to explain the differing roles of the courts in re-
viewing unlawful action of public bodies and awarding damages. English law does
not recognise the concept of the state, which might explain the absence of a
clearly defined position for applicants in damages claims who are faced with
judgments based on policy considerations. Rather, “the tendency to identify the
notion of sovereignty with a particular institution or organ has persisted in Brit-
ain”.!”® The term state “denotes a form of political order that emerged in Europe
between the thirteenth and the late eighteenth or early nineteenth century as a re-
sult of specific conditions and impulses in European history”.!”® It is not possible
to give one precise definition of /o stato, I’Etat, der Staat or the state as it meant
different things in different countries, at different times subject to a variety of
theories.!®® Thomas Starkey has used the word “state” in England as early as 1538
and is still a term attached to positions such as “Secretary of State”. The idea of
the state as “territorial phenomenon” is fully recognised in Britain.'®! However,
Britain does not attach a much greater meaning to the concept of the state than
that. This 1s due to the fact that historically England chose a quite distinct path
compared to its European neighbour “states” in the development of the concept. In
brief this is due to the impressive “continuity of its political development from its
medieval roots”. Unlike Germany, which once was divided into more than 150
splinter states, Britain did not have to struggle for unity. On the contrary, as early
as the tenth century unity had been achieved and the Crown had a strong position.
Secondly, the well-organised legal profession had developed into a close-knit so-
ciety of legal experts centred in the Inns of Court in London and “an evolutionary
Jjudge-made common law served as an instrument of unification”.!¥2 Comparably
the German legal profession was not centralised and the law was a rather confused
combination of German customary law which differed from state to state. As a re-
sult the principles and concepts of Roman law, which were studied with enthusi-
asm by German medieval scholars in search of a unified body of law for Germany,
did not find the same reception in England. On the continent therefore the concept
of state was developed mainly through the scholarship of academic lawyers who
traditionally had a more leading role in the development of the law:

177 Markesinis, B.S., Auby, J.B., Coester-Waltjen, D. & Deakin, S.F., Tortious Liability of
Statutory Bodies, A Comparative and Economic Analysis of Five English Cases, 1999,
114.

178 Dyson, K.H.F., The State Tradition in Western Europe ,1980, 115.

17 Bockenforde, E.W., State, Society and Liberty, 1991, 26.

180 See supra nn. 167 and 168.

181 Dyson, supra n. 178, 38.

182 Thid at 42.
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“Legal scholars sought to provide a doctrine, a body of concepts that were based on elabo-
rate technical distinctions and would enable lawyers and judges to act with promptness and
precision, clarify the deliberations of the law maker, and bring unity, coherence and order
into the legal system. In particular the German Civil Code, drafted in 1896, is a good ex-
ample of how much influence academic lawyers had in making the Rechisstaat of the

law”.183

The development of the concept of the state preceded the development of the
Rechtsstaat as it is contained in today’s Basic Law. The first roots of the
Rechtsstaat can be found in the liberal movement in the nineteenth century. The
Rechtsstaatsprinzip in its modern version is contained in the German Basic Law
and embraces the principle of the separation of powers and the protection of the
individual in the courts, in particular, the protection of the individual against gov-
ernmental action as laid down in Arts. 19(4) and 20(3) of the Basic Law. This
constitutional background provides the setting in which the tortious liability of
public bodies is embedded.

The Rechtsstaats principle is not equivalent to the rule of law. In summary, the
rule of law is traditionally concerned with three elements which are equality be-
fore the law in the sense that there is no room in English law for a separate system
of administrative courts, the absence of wide discretionary powers and the absence
of a written catalogue of rights in a single document. Dicey’s original conception
of the rule of law, however, is outdated with respect to the element of equality
considering the developments of a body of English public law.

Allison'®* argues that the public—private law distinction as known in France is a
clear example that the establishment of a system of public law containing rules on
governmental liability is facilitated by the clear institutional distinction between
public and private law courts. This might be a reasonable conclusion following a
comparison of English and French law. However, it can be contended that it is not
necessarily the institutional distinction between private and public law in terms of
a system of separate courts which strengthens the development of the law of gov-
ernmental liability. The comparison with the German system has shown that it is
the principle of the Rechtsstaat which defines the relationship between citizen and
state.

The differences between the English and German system of tortious liability for
unlawful governmental action are not as evident as compared to the French sys-
tem. In contrast to the French system, both the English and German rules on tor-
tious liability have developed the concept of duty of care in a restrictive way. Both
in England and Germany the tortious liability of public bodies is to be enforced in
private law courts. Even the German reforms on state liability do not intend to
transfer the jurisdiction over state liability cases to the Administrative Courts.
Rather, it is suggested to combine the proceedings of review of unlawful action
and damages in the same court, be it a finance court, a social court or a private law
court. The comparisons of English and German law in this field have revealed dif-
ferent attitudes of the court with regard to the position of the individual and the

183 Tbid at 112.
184 Allison, A.W.F.,, 4 Continental Distinction in the Common Law, 2000.
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position of the public body. In Germany this is clearly marked by a philosophy of
protection against the state and facilitating access to damages as a clear expression
of the Rechisstaat. The modern German Rechtsstaat, however, which is the result
of a development over the last 200 years, contains a number of elements such as
the guarantee of human rights, the division of power, judicial independence, the
protection against executive acts “and a system of compensation with justly ac-
quired rights in the event of state interference or misconduct, the result being a
state based on the principles of proportionality, justice and legal certainty”.!® The
protection of human rights as a main part of the Rechtsstaat principle clearly indi-
cates that in Germany the constitution is supreme. This has led to the development
of a “rights based culture” which also reflects upon the approach that is taken
when holding public bodies liable for unlawful action. The policy arguments ap-
plied by English courts in liability cases on the contrary reflect an attitude which is
not so much concerned with individual positions, but rather the public interest.
Despite these conceptual differences in constitutional history and concepts, cur-
rent developments in English law might bring the German and English positions
taken by judges in damages cases closer to each other. Interestingly, English
courts appear to have been more geneours in awarding compensation for breaches
of Community law. The next section will assess the case law in this area of law.

lll. Comparative cases - member state liability in German
and English courts

The criteria for determining the extent of reparation in the realisation of the Fran-
covich remedy for breaches of Community law are set by national courts, provided
that national rules for the evaluation of damages comply with the familiar princi-
ples of equivalence and effectiveness. However, entrusting national legal systems
with this task bears risking “national reflexes of legislators and judges in the
member states”.’8” It has been stated that “the application of national law bears the
risk of diverging decisions” in this area of law'®® and that the diversity of legal cul-
tures and legal mentalities sets limitations to a uniform approach.’® Van Gerven
argues that “there are indeed considerable differences in style between the Euro-
pean legal systems™.!*® This section assesses to what extent the common law sys-
tem differs from a codified system in the application of the Francovich principle

185 Kirchhof, P., Kommers, D.P., Germany and its Basic Law: Past, Present, and Future: a
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and to what extent this results in divergence. Therefore the contribution concen-
trates on a comparison of the English and German law of state liability.

Pierre Larouche discusses potential difficulties in the tackling of divergence
through harmonisation. He states that the legal system can treat the “harmonised”
area as a form of foreign body (Fremdkdrper) and seek to isolate it.!”! This isola-
tion of a harmonised area of law may lead to odd results where national and EU
law are applied alongside each other. In an attempt to sanction the European Court
of Justice and the principle of member state liability it has been argued that “there
is a temporarily more successful option, that of inaction at national level”.!?

For the purpose of this section one can only take a snapshot at the case law in a
limited area of law and a limited number of jurisdictions to date, here English and
German law. Since the rulings in Factortame and Brasserie, between 1996 and
2006 there has only been a modest number of decisions in England!®* or Ger-
many." The reputation of the German Federal High Court (BGH, Bundes-
gerichshof) with regard to the application of member state liability had been
shaped by its ruling following the European Court of Justice judgment in Bras-
serie du Pecheur. The court held that no liability had arisen as the prohibition on
the designation “Bier”, which was a sufficiently serious breach, had not caused
damage. In respect of this provision no proceedings had been taken by the German
authorities.!?

11 Larouche, P. and Chirico, F., Conceptual Divergence, Functionalism and the Econom-
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In the assessment of the approaches taken by English and German courts in
evaluating member states’ discretion as an element within the condition of “suffi-
ciently serious breach” I assess the nature of the remedy. The European Court of
Justice has left it to the domestic legal systems to accommodate the application of
the Francovich liability within their existing legal framework. The choices that are
made by domestic courts may have an effect on the effectiveness of the remedy.
The task of detecting divergence, assessing its consequences and desirability is
therefore an interesting venture.

1. The nature of the remedy in domestic law — Germany

Since the Francovich decision was handed down there has been significant discus-
sion among German academic commentators over the nature of the new remedy
for breaches of Community law. The majority view follows the highest court in
civil matters (BGH) in asserting that member state liability is a sui generis rem-
edy. It is argued that it is a Community law remedy which is separate from other
national remedies for governmental liability.!*® The codified national law (Art. 34
Basic Law in connection with Sect. 839 BGB) is perceived as inappropriate to ac-
commodate the Community law remedy and that a separation is therefore more
progressive to apply it as a new remedy in national law.'” On the other hand, it is
argued that the legal basis for the remedy is purely based on national law.!”® These

19 Saenger, I., ,,Staatshaftung wegen Verletzung europiischen Gemeinschaftrechts, JuS
1997, 865 (869); Detterbeck, S., Staatshaftung fiir die Missachtung von EG-Recht,
VerwArch 85 (1994), 159 (185); Hatje. A., Die Haftung der Mitgliedstaaten bei Ver-
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(303); Ossenbiihl, F., in: ,,Staatshaftung zwischen Europarecht und nationalem Recht®,
Festschrift fiir Everling, Band 11, 1995, 1031, (1037); von Dannwitz, T., ,,Die gemein-
schaftsrechtliche Staatshaftung der Mitgliedstaaten”, DVBI1 1997, 1 (6); Hidien, W.,
Die gemeinschafisrechtliche Staatshaftung der EU-Mitgliedstaaten, 1999, 37 f.
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Karlheinz Boujong, 591, 1996 591 (597); Jarass, , Hans D., ,Haftung fur die Verlet-
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(471); Wittkowski, R.,,, Der "MP Travel Line"- Konkurs im Lichte der Francovich-
Rechtsprechung des EuGH, NVwZ 1994, S. 326 ff. ; Kopp, S., ,,Staatshaftung wegen
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differences in approach are sometimes perceived as of merely academic interest.’
However, this section aims to show that the separation of national tort law from a
European remedy fails to achieve this Europeanisation of German tort law in this
area which may in some cases lead to a degree of undesirable divergence in the
application of the European remedy.?*

One decision which illustrates this point well was taken by the BGH (BGHZ
156, 153).2°! The case was concerned with damage which occurred due to the levy
of inspection fees of meat products. Even though the fees had actually been in-
curred during the inspection, they were higher than the basic rate stipulated in Di-
rective 85/37/EEC and the corresponding Council decision. The German Law on
Hygiene of Meat (Fleischhygienegesetz) had stipulated that it was within the com-
petence of the federal states to pass legislation for the levy of higher fees for in-
spections under certain circumstances. However, no such law had been passed in
the case in question. The claimant had to take out a loan to finance the fees and
claims he had suffered a loss of DM85,000. He claimed that the levy was in
breach of domestic and EU law. The claimant was successful in the lower and
higher civil courts, but failed in the Bundesgerichtshof.

a) Rights under Community law and duty towards a third party in
German law

In BGHZ 146, 153 the court based its reasoning on two separate heads of tort and
denied a claim in damages for both remedies. First, it argued that the separate head
of member state liability is not fulfilled as the Directive and the Council decision
in themselves were not designed to confer a right on to the individual. According
to the Directive, the federal states were entitled to deviate from the basic rates
through legislation. On the other hand, it denied the existence of individual rights
under the Community remedy because the claimant had no right to expect lower
fees. This approach is questionable because the BGH ignores the decision by the
European Court of Justice, which held that the decision of the Council (Art. 2 |
88/408/EEC) could be relied on by individuals wishing to challenge higher fees.2%
Therefore, due to the lack of a breach of a Community right, the claim based on
Francovich failed.

Section 839 of the Civil Code and Art. 34 of the Basic Law require that the of-
ficial duty must be owed to a third party. Whether a person is a third party in that
sense depends on whether the object of the duty is directly to safeguard the inter-
ests of that person. If for instance a policeman remains inactive while a theft is be-
ing committed, he is in breach of his official duty towards the owner because his
power to interfere is conferred on him not merely in the interest of the general

199 'Wolff, H.J., Bachof, O., Stober, R., Verwaltungsrecht Band 2, 6. Aufl., 2000, 581.
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public, but at the same time in the interest of each single individual. In each case it
has to be seen whether according to the object and the legal provisions of the offi-
cial task the affected interests should have been protected. Three conditions have
to be met in order to establish a duty towards a third party. First, the official duty
must be capable of protecting individuals, secondly, the plaintiff has to belong to
the protected group of people and, thirdly, the damage must be included in the
protective effect of the duty.?® The establishment of such a duty owed to a third
party is extremely difficult. The determination of which duties are capable of pro-
tecting third party effects is left to the courts. The decision on this issue is crucial
for the success or failure of an action. The fact that Sect. 839 of the Civil Code
does not enumerate official duties which confer rights on individuals illustrates
that the courts are given some leeway as to how to interpret the concept of duty.

The highest German court in civil matters (BGH) did not modify the German
governmental liability remedy to comply with the conditions set out by the Euro-
pean Court of Justice. Rather, it opted for an “artificial” separation of member
states’ liability and a second review under the stricter purely domestic conditions
of Art. 34 of the Basic Law in connection with Sect. 839 of the Civil Code.

In applying the German law of tort, the court came to the conclusion that the
duty towards a third party according to Sect. 839 of the Civil Code was violated.
The domestic tort provision in German law therefore proved to be easier to estab-
lish. This divergence between the application of the Francovich criteria and a
claim under domestic law is concerning. In BGHZ 146, 153 the court had no diffi-
culty in holding that such a duty was owed toward the claimants. It is not clear at
all how the BGH reached this decision. It denied the applicant the right in the con-
text of the Community remedy, but held that in the context of the domestic rem-
edy, a duty was owed for the protection of a third party.

b) The fault requirement in German law

Unlike the condition of “sufficiently serious breach”, the German head of tort re-
quires that the official be at fault whilst in breach of his or her official duty. Arti-
cle 34 of the Basic Law and Sect. 839 of the Civil Code do not contain a catalogue
of official duties. Official duties may stem from any legal source. In the courts the
requirement of official duty has been interpreted very liberally. Examples are the
duty to act lawfully as contained in Art. 20 of the Basic Law and the duty to exer-
cise discretionary powers. The review of discretionary powers was originally lim-
ited to extreme cases of arbitrary exercise of the discretion. “The Reichsgericht
constantly held that the courts should not interfere with discretionary power. The
courts could only decide in cases where the public body acted outside the ambit of
its discretionary power”.2* However, the control of the exercise of discretionary
powers has been extended by the highest court in civil matters so that it now in-
cludes the failure to exercise discretionary powers, excessive use of discretionary

203 Ossenbiihl, F., supra n. 74, 58.
204 Thid at 45.
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powers or incorrect exercise of discretionary powers parallel to the grounds of re-
view in the review of an administrative act:

“A discretionary decision may thus be reviewed by a court in a public wrong case even if it
is within the ambit of discretion. However, the court will not go into the question whether
the decision taken by the public body was “right” (Richtigkeitspriifung) but only whether
the decision seems plausible (vertretbar). The test for plausibility allows far more control
than was sanctioned in the past, but it still does not mean that the court is substituting its

own judgment for that of the administrative authority”.2%

The courts review the erroneous use of discretion (Ermessensfehlgebrauch), ex-
cessive use of the exercise of discretion (Ermessensiiberschreitung) and the omis-
sion of the use of discretion (Ermessensnichigebrauch).?*® The landmark case is
the decision of the BGH in 1979 where it found a breach of an official duty in the
course of the exercise of a discretionary power even though the breach did not
amount to an obvious level of abuse.?0” There is a clear trend towards a quasi strict
governmental liability.2® In this light the decision of the BGH appears even more
artificial and unconvincing.

c) Europeanisation of the German law of governmental liability

The dualistic concept of governmental liability, i.e. the separation of the European
remedy from the application of the domestic head of tort, led in this case to the
denial of liability due to the application of the fault principle, a condition which
features in a much weaker form within the condition of “sufficiently serious
breach”.2 It is not clear at all how the BGH came to the conclusion that the appli-
cant had no rights position under Community law standards so that the claim
failed at an early stage. On the other hand, the court was willing to proceed with
the claim under purely German law and held that an official duty was owed to the
claimant. However, the fault requirement under German law was the stumbling
block. The BGH therefore reduced the scope of protection under European law,
which may not be in line with the principle of equivalence. The European Court
repeatedly held that the protection of European rights if left to national law should
not be less favourable than the protection of purely domestic rights.

The arguments for a Europeanisation of the national remedy rather than the ar-
tificial separation of national and European law are threefold. First, the lack of
legislative competence in the field of governmental liability does not permit the
creation of an entirely new legal remedy in the sense of a legal basis. Secondly,
the European Court of Justice was entitled to give guidance on how to modify ex-
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isting national governmental tort law. Thirdly, the principle of indirect administra-
tion of Community law requires the application of national law. Accordingly,
modified national law is applicable to breaches of Community law through na-
tional authorities.?!® It has been argued that the BGH merely pays lip service to the
Community law remedy and then denies the claim on the basis that the provision
that was allegedly breached gave no rise to individual rights. At the same time the
BGH rules, however, that there existed an official duty which also protected the
interests of the claimant under German law. The second head of tort, a purely do-
mestic remedy, here Art. 34 in connection with Sect. 839 of the Civil Code, was
also unsuccessful due to the application of the condition of fault under the German
provisions. Therefore, the claim finally fails under the German law provision due
to lack of fault. This is the requirement which is clearly not included in the juris-
prudence of the European Court of Justice. Lorz describes this tendency of the
German court as ascribing an increasingly inferior function.?!! Further, the BGH
declined to refer the question as to whether the claimant had a protected right un-
der EC law to the European Court of Justice, which can be seen as a violation of
the principle of lawful judge under Art. 101 I 2 of the Basic Law >

The avoidance of founding a claim on member state liability can also be wit-
nessed in English courts. In the case of Nabadda®" the claimants, Swedish stu-
dents in the UK, sued for damages because they had been denied a full grant from
a local authority towards their education. The claimants founded their claim on the
entitlement to damages under the Race Relations Act 1976 and argued that it
should be disapplied in part as it contravened Community law. The claim was not
based on the European court’s case law on member state liability to avoid the con-
dition of sufficiently serious breach, which in this case was harder to prove.?!
However, this case differs from the approach the BGH took. The applicants were
of course under no obligation to base their claim on Francovich principles if an-
other legal basis would be more likely to produce a liability. However, their claim
was unsuccessful.

The German court’s approach has not changed so far. In another case in De-
cember 2004, the BGH held that the Federal Republic of Germany was not liable
due to the domestic provision concerning the competences of national authorities.
It held that the See-Berufsgenossenschaft was liable under German law. The liabil-
ity under the European remedy was not assessed in full. Again, it applied a rigid
separation between European law and domestic law.?!?

Consequences of this approach are not easily verified. However, in BGHZ 146,
153 a more convincing result could have been found at an earlier stage. Instead,
the claimant remained largely unsuccessful. The case was finally settled in Octo-
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ber 2004 with the claimant agreeing to pay €35,000 to the defendant authority af-
ter having gone back and forward through several instances.?!¢

2. The nature of the remedy in domestic law — United Kingdom

It is now well established in English case law that the liability for breach of Com-
munity law is to be understood as a breach of statutory duty. This had also been
considered in the Factortame (No 5) decision.?'” Lord Hobhouse relied on previ-
ous case law, i.e. Garden Cottage Foods*'® and Bourgoin v MAFF?"° and held that
the duty was imposed by way of the European Communities Act 1972. The recent
decision in Phonographic Performance Ltd v Department of Trade and Industry
and another 2% which was concerned with the alleged incorrect transposition of
the Rental Rights and Related Copyrights and Related Rights in the Information
Society Directive (2001/29) confirms this. The court made important statements as
to the nature of the claim. It held that a claim in damages for breach of Commu-
nity law “gives rise to a correlative right in one who has suffered such damages”
and that such a “right is not discretionary”.??! The Crown had argued that the
cause of action is sui generis resulting in a public law claim which “ought to be
pursued in a public law claim” in proceedings for judicial review. Such a proce-
dure “will enable the court to exercise control over the claims and the periods for
which they may be pursued”. The Crown argued that in this case the court should
strike out the claim as an abuse of process. The court held that this interpretation
of the nature of the claim would be “to subject the rights of an mdividual to a dis-
cretion and a time limit much more restrictive than those normally appropriate to a
private law claim for breach of statutory duty and would itself constitute a breach
of Community law”.222 Despite the fact that the courts have ruled that the Euro-
pean remedy should be considered as a breach of statutory duty it is still not clear
whether the term is used in a wide non-technical sense or whether the traditional
tort was referred to. More recently it has been argued that “the Euro tort is simply
to be classified as a tort in domestic proceedings and the repeated references to
breach of statutory duty are a redundancy”.??® The creation of torts such as the
Euro tort as a breach of statutory duty has been described as “obscure”.2?* There is
little academic discussion on the precise meaning of the breach of statutory duty in
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this context.?® It is not irrelevant though. With a view to the discovery of pure
economic loss the distinction is crucial: the traditional breach of statutory duty al-
lows such a recovery more liberally, the tort of negligence does not.?*® A separa-
tion of domestic law and a free standing cause of action in Community law as seen
in German cases do not feature in the English decisions. In conclusion, the more
flexible British approach may be more prepared to accommodate the European
remedy in its domestic system of torts and provide an effective protection of
Community law rights.

3. The condition of “sufficiently serious breach” in German and
English decisions

Since the European Court of Justice has ruled that it is within the members states’
courts competence to apply the criterion of a “sufficiently serious breach” to es-
tablish member state liability, domestic courts are at times left to take difficult pol-
icy decisions as to the application of this criterion. The European Court of Justice
clarified that the condition was met if “there was a manifest and grave disregard
by the member state of its discretion”.

Despite this clarification of the condition, there is a potential for divergent ap-
proaches in the member state courts on the interpretation of “discretion” and how
it should be reviewed. Discretion in this context is not to be understood in the
strict technical and complex sense as developed in German administrative law.?’
Discretion is to be understood in a wider sense than that, including margins of ap-
preciation by the deciding bodies, which may not be based on legislative provi-
sions granting such discretion. The precision and clarity of a rule breached be-
comes a guiding tool. However, despite this guidance provided for by the Euro-
pean Court of Justice and academic commentators, references to the European
Court of Justice on this issue provide evidence for the uncertainty over the appli-
cation of the condition in both member states.?”® This section will show that even
within the member states the courts have taken different views on the application
of the criterion of a “sufficiently serious” breach. Further, the interlocking of
member state liability and domestic tort remedies against public authorities for po-
tential breaches of Community law appears to vary across the two member states.
This grey zone may lead to divergence in the approaches of member states. This
section will therefore also provide a comparison of the principles of state liability
for breaches of domestic law in the exercise of discretion in the two jurisdictions.
An assessment of decisions taken by all member state courts would be an even

225 See, however, Craig, P.,“The Domestic Liability of Public Authorities in Damages,
Lessons from the European Community”; Hoskins, M., “The Rebirth of the Innominate
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more interesting though difficult undertaking. However, many cases in lower
courts are not reported and the linguistic limitations hinder such a project.??®

As is well known according to the case law of the court, a breach is sufficiently
serious where, in the exercise of its legislative powers, an institution or a member
state has manifestly and gravely disregarded the limits on the exercise of its pow-
ers:

“The factors which the competent court may take into account include the clarity and preci-
sion of the rule breached, the measure of discretion left by that rule to the national or
Community authorities, whether the infringement and the damage caused was intentional
or involuntary, whether any error of law was excusable or inexcusable, the fact that the
position taken by a Community institution may have contributed towards the omission and

the adoption or retention of national measures or practices contrary to Community law” .23

Establishing that the breach is serious requires the application of a test which is
concemed with “discretion, good faith, reasonableness and the behaviour of re-
lated actors, namely the Commission and other member states”.?*! The court fur-
ther decided that “where the member state or the institution in question has only
considerably reduced, or even no, discretion the mere infringement of Community
law may be sufficient to establish the existence of a sufficiently serious breach”.?
In other words, the Brasserie criteria apply in discretion and non-discretion cases
alike.?”® Hilson points out that there is a “strange circularity to such an ap-
proach”.?

According to the case law this enquiry is one for the national member states’
courts. The European Court of Justice has shown a less interventionist approach in
more recent decisions. It has taken commentators by surprise that the Court of Jus-
tice has not provided any further guidance on the seriousness of the breach.?*> The
reason for this may have been the interconnection with domestic law. The court
made it clear that:

“The discretion ... is that enjoyed by the member state concerned. Its existence and its
scope are determined by reference to Community law and not by reference to national law.
The discretion which may be conferred by national law on the official or the institution re-
sponsible for the breach of Community law is therefore irrelevant in this respect”.23
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A decision by the Berlin Landgericht in April 2001 has been cause for concern
over the application of the requirement of a sufficiently serious breach.?*” This de-
cision reflects insecurity in applying member state liability. The decision con-
cerned the incorrect transposition of Directives 68/151/EEC and 78/660/EEC into
Sect. 335 of the German Commercial Code (Handelsgesetzbuch 1985) on the co-
ordination of safeguards which, for the protection of the interests of members and
others, are required by member states of companies within the meaning of the sec-
ond paragraph of Art. 58 of the Treaty with a view to making such safeguards
equivalent throughout the Community. The facts of the case are complicated. The
claimant sought disclosure of the balance sheet and profit and loss account of the
defendant, a limited company (B-GmbH), in the course of proceedings related to
the return of property under the German property claims law (Vermdgensgesetz).
Reunification of East and West Germany has created the possibility to file restitu-
tion or compensation claims for property in Germany expropriated by the Nazi
government during the Second World War and by the East German government
after 1949. The claimants argued that Sect. 335 of the German Commercial Code
incorrectly transposed Art. 6 of the first directive which requires member states to
provide for appropriate penalties in the case of a failure to disclose the balance
sheet and profit and loss account as required by Art. 2(1)(f).

The German court decided that the failure to interpret the directive correctly
was based on an excusable error and therefore not sufficiently serious. Interesting
is the reasoning of the court with regard to the discretion left to the Federal Re-
public in incorporating the directive.

Very early decisions by the ECJ pointed towards a wider interpretation of the
first directive, i.e. that everyone should be entitled to view the annual accounts.?*

In 1998 the European Court of Justice decided that the Federal Republic of
Germany had failed to fulfil its obligations under the EC Treaty and those direc-
tives by failing to provide for appropriate penalties in cases where companies lim-
ited by shares fail to disclose their annual accounts, as prescribed in particular by
Directive 68/151/EEC. Only 10-15 per cent of all companies disclosed profit
sheets (based on 1991 data) illustrating that the penalties imposed were unsuitable
for achieving the purpose of the directive.?®

The German government argued that “because of the very large number of
small and medium-sized limited liability companies, it would be disproportionate
to the purpose of the system defined in Art. 54(3)(g) of the Treaty to take legal ac-
tion against them”. However, as stated in C 191/95, the court referred to previous
rulings and held “that a member state may not plead internal circumstance in order
to justify a failure to comply with obligations and time limits resulting from rules
of Community law”.240
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The German court held that the incorrect implementation of a directive does not
in itself amount to a sufficiently serious breach. It held that the member state en-
joyed a certain amount of discretion in implementing the directive and could
therefore only be held liable in damages if the legislation is entirely erroneous and
unsuitable to fulfil the aim of the directive. Nevertheless, it has been argued that
the Federal Republic of Germany exercised its discretion erroneously in that it
chose an insufficient sanction.?*! The court was criticised for its insecurity in deal-
ing with EC law matters.?*? The Berlin Landgericht interpreted the guidance given
as to the interpretation of the directive in a very wide manner. It held that the prin-
ciple of subsidiarity had allowed such a wide interpretation of the directive. At the
time of the drafting of the directive in question,?* however, the principle of sub-
sidiarity had not been incorporated into the EC Treaty.** Further, the judgment of
the European Court of Justice in Daihatsu had set out clear guidelines. Therefore,
it is questionable how the Landgericht reached the decision that the Federal Re-
public of Germany acted in good faith.

In R v Department of Social Security, ex p Scullion* decided just three months
before the House of Lords gave its ruling in Factortame (No 5), the High Court
took a textbook approach to the application of the guiding principles of the Euro-
pean Court of Justice and held that the government was lhiable for the incorrect
transposition of Directive 97/7 on the progressive implementation of the principle
of equal treatment for men and women in matters of social security. The High
Court assessed various factors and took a “basket or global approach”.2*® First, the
government failed to seek legal advice as to whether discrimination in the differ-
ent qualifying ages for ICA was within the scope of Art. 7(1) of the directive. The
clarity of the directive to be transposed was considered. Article 7(1) of the direc-
tive gave member states discretion, but its scope was unclear. However, a number
of previous judgments had clarified the position. Discrimination in retirement ages
could not be justified in the interests of financial equilibrium since ICA was a non-
contributory benefit. The government had acted deliberately, however, the fact
that the directive was unclear did not mean that its breach was not sufficiently se-
rious. The High Court held further that where legislative discretion was conferred
on member states, a restrictive approach to liability was to be applied. However,
the discretion in Art. 7(1) was conferred for the purpose of determining pension-
able age and once that was achieved it conferred no broad discretion in relation to
other benefits:
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“Whilst the mere breach of Community law will not be enough to fix the state with liabil-
ity, the mere fact that the state is able to advance an arguable case in litigation does not
mean that the breach is not “sufficiently serious”. Given the lack of precision in many di-
rectives it will not be too difficult for a government to construct some argument in favour
of a particular interpretation” 24’

The breach of the directive was held to have been sufficiently serious. The judg-
ment had great financial implications because of the number of persons con-
cerned.?*®

In England the most important precedent with regard to the condition of suffi-
ciently serious breach in this context is the case of Facftortame (No 5).** Lord
Clyde held on 28 October 1999 that “no single factor is necessarily decisive”. He
identified eight factors which were of influence to the European Court of Justice
and which should guide national courts in their decisions:

“The importance of the principle which has been breached; the clarity and precision of the
rule breached; the degree of excusability of an error of law; the existence of any relevant
judgment on the point; the state of mind of the infringer, and in particular whether the in-
fringer was acting intentionally or involuntarily; the behaviour of the infringer after it has
become evident that an infringement has occurred may also be of importance; the identity
of the persons affected by the breach; and the position (if any) taken by one of the Commu-
nity institutions in the matters”.?%

Of particular interest is that behaviour after the act which gives rise to the claim of
damages could be a factor in the decision-making process. He further held that “no
single factor is necessarily decisive, but one factor by itself might, particularly
where there was little or nothing to put onto the scales on the other side, be suffi-
cient to justify the conclusion of liability”.?*! “This indicates a broad and equitable
approach”.2%

EC law has been described as “a fertile source of ideas regarding the liability of
public bodies ...” The jurisprudence of the ECJ is being considered as “far more
sophisticated than that found in England” and a considerable influence on domes-
tic English law is being expected.?>* Lord Hoffimann’s statement in the same case
indicates a rather different approach in EC law matters from those concerned with
purely domestic law: “I do not think that the United Kingdom ... can say that the
losses caused by the legislation should lie where they fell. Justice requires that the
wrong should be made good”.?>
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Quite differently, Lord Hoffmann stated the position in English law in the case
of Stovin v Wise, a case which concerned the alleged negligence of a public au-
thority in omitting road works to improve the visibility at a crossroads:

“The trend of [English] authorities [on negligence] has been to discourage the assumption
that anyone who suffers loss is prima facie entitled to compensation from a person (pref-
erably insured or a public authority) whose act or omission can be said to have caused it.

The default position is that he is not”.25

The British approach to the sufficiently serious breach condition is close to the de-
cisions of the European Court of Justice.?*® This is also evident in the case of R v
Ministry of Agriculture, Fisheries and Food, ex p Lay and Gage® where the
Court of Appeal applied all Brasserie du Pecheur and British Telecommunications
factors. Regulation 1078/77 established a scheme whereby a farmer could enter
into a non-marketing agreement with another member state in which he undertook
for a given period and in return for a premium not to dispose of either milk or milk
products from his land, nor to allow any land comprising his property to be used
for milk production. In Gage v Gage®® the European Court of Justice had estab-
lished that the national legislation was in breach of Community law. The question
in Lay and Gage was whether the breach had been sufficiently serious. The Court
of Appeal considered all the factors in Brasserie du Pecheur as relevant in deter-
mining the extent to which any given breach of Community law is sufficiently se-
rious in so far as they arise on the facts of any given case and denied a claim for
damages. “The defendant acted bona fides, and made an excusable mistake as to
the interpretation of a legislative provision, which was not clear or precise”.?*

The case of Boyd Line Management Services Ltd v Ministry of Agriculture,
Fisheries and Food?® concerned the quota of British fisherman in the Norwegian
Sea. The claimant, Boyd Line Management, sued the Ministry of Agriculture,
Fisheries and Food in damages because it could not use up all its allocated quota
after the EC had declared that the total quota for this region had been exhausted.
In assessing whether the alleged breach was sufficiently serious the Court of Ap-
peal considered the case of Dillenkofer carefully, but denied the claim.

In HJ Banks & Co Ltd v The Coal Authority, The Secretary of State®® Tuckey J
also takes a broad approach and suggested that the courts should take “a robust
approach to claims for damages of this kind” and denied that the breach in ques-
tion was sufficiently serious.
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In conclusion, there appears to be more ease in English courts in achieving an
integration of the Francovich remedy than in German courts.?? In a more prag-
matic case by case approach English courts have successfully embedded the Fran-
covich remedy into English law. Harlow remarks that “the UK appears to be an
exception to the reluctance noted in the text [referring to the decision by the Ger-
man Federal High Court in Brasserie du Pecheur] embracing the liability principle
enthusiastically and dutifully applying it in the Factortame case”.** The political
reaction was somewhat different. The UK government issued a White Paper on
the 1996 IGC and proposed appeals procedures against judgments of the European
Court of Justice. The late 1990s were marked by concern about the increase of ju-
dicial review cases and the fact that “national courts might emulate the judicial ac-
tivism of the two European courts, fuelled by the fact that British judges were
happy to admit that European jurisprudence had pushed forward the boundaries of
domestic judicial inverventionism”.?%* Resistance to European integration was felt
at a political level rather than on a judicial level. Membership within the European
Union strengthened the role of the judiciary.

Divergence in the approaches to the Europeanisation of existing tort law re-
gimes for official wrongs is not necessarily surprising in a complex area of law
that touches upon both private and public law. Pierre Larouche’s theory of “path-
dependency” may be a helpful tool in attempting to explain the different ap-
proaches by English and German judges. Accordingly, legal systems evolve in dif-
ferent directions because their reactions to problems are dependent on different
sets of information. Legal systems diverge as “tipping” in the network or path-
dependency determines their priorities almost irreversibly.?%

The integration of member state liability into British law has to be seen in the
wider context of the changing role of the British judiciary since the 1960s and the
extension of judicial review into many domains of executive activity. In the EU
context, despite early assurances that the judges were merely interpreting British
legislation, from the early 1970s the courts were getting involved into more than
“business as usual”.?®® It has been argued that the courts have started to develop
“their own principles of constitutionalism”.?¢7 In the context of the Factortame de-
cision it has been argued that “the courts are simply putting into effect or “catch-
ing up with” a widespread political consensus about the particular constitutional
rights and principles they elaborate”.® Further, constitutional reform through leg-
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islation confirmed “the process of the constitutionalisation of government that was
initiated by the courts independently of these reforms”.?®® The motivation of their
Lordships with regard to the development of the principle of parliamentary sover-
eignty in Factortame has been described as an “essentially secondary and reflec-
tive constitution-developing role”?”. When “New Labour” came into power in
1997 it initiated legislative reform of the House of Lords, devolution for Scotland
and Wales and the incorporation of the European Convention on Human Rights
into English law. Much to the regret of the government today these legislative re-
forms entailed an increase in judicial power.

The willingness to embrace the new remedy on the part of the British judiciary
may therefore well be based on the changes in the constitutional relationship be-
tween the judiciary and the other powers in the state and an awareness of the need
to make changes in the area of tort claims against public bodies.

The German position, on the other hand, is marked by a more reluctant attitude.
The case examples have shown that the BGH does not favour a Europeanised ver-
sion of the codifed tort liability, possibly leaving this to the legislature. The cases
show that German judgments are less closely phrased to the rulings of the Euro-
pean Court of Justice. It has even been argued that the EU tort claim in the BGH
decision of 14 December 2000 was treated less favourably than the claim under
domestic law. The BGH avoids an adaptation of the German tort provisions in fear
of thereby introducing liability for legislative wrongs into German national law.>"!

In German courts there is an element of uncertainty or reluctance in the applica-
tion of the remedy at present. In terms of legal consequences, the German ap-
proach reflects a position of stagnation at domestic legislative level. The example
of two German cases has illustrated that the uniform application of the right to
reparation for breaches of Community law may be compromised by national re-
flexes, an element of renationalisation or purely inaction on behalf of the national
judiciary. Among the German judiciary different approaches to the translation of
the principle into domestic law reflect a degree of uncertainty. In 2004 the FDP
(Liberal Party) addressed the question of reforming the principles of governmental
liability in a parliamentary question. Some of the MPs argued that the system is
mainly based on case law and that the process of modemnisation is taking place on
a case by case basis. They were interested in how other European member states
deal with it, whether legislation was needed to tackle this increasingly complex
area of law and whether national remedies are comparable to the protection re-
quired under Community law.?’

The highest German court, in particular, has chosen a path which does not lead
to a Europeanisation of German tort law. The artificial separation of German gov-
ernmental liability and the European remedy has led to a decision in December
2000 as we have seen which is unconvincing in its arguments. The claim failed
due to the high threshold of the fault requirement under German law — the condi-
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tion that the European Court of Justice clearly avoided within its conditions for
member state liability. If like some one advocates a ius commune of administrative
or tort law throughout Europe one could be concerned about a renationalisation of
the remedy from the German point of view. In this case the BGH treated Commu-
nity law less favourably than the similar national law in contravention of the prin-
ciple of equivalence or non-discrimination.?”? Interestingly, there is a more recent
decision by the Kéln OLG?* which embraces a more open approach to the inte-
gration of the ECJ state liability case law. The issue at stake was whether the ap-
plicant’s claim for compensation was prescribed. The court allowed the case to
proceed for revision to the BGH and a decision is eagerly expected. There may be
the need for more clarification of the position of the European Court of Justice on
how member states should accommodate the remedy in their national legal sys-
tems.

The decision by the Berlin Landgericht has clearly shown that legal mecha-
nisms are subservient to political or economic considerations. The claim in dam-
ages was decided in line with previous political considerations by the German
government. The flexibility of the criterion “sufficiently serious breach” clearly
permits policy considerations to enter into the decision-making process. This
makes it difficult to establish a principle of “full reparation” or a uniform “Com-
munity remedy” as was acknowledged by the European Court of Justice itself.2"

The European Court of Justice should, however, not permit the avoidance of
the application of the European remedy altogether. Other ways of tackling diver-
gence have been suggested by Himsworth, including the denial that there is a
problem with divergence, reform of the preliminary reference procedure, a Com-
munity-wide code (of administrative law in his contribution), a natural alignment
of state practices or the establishment of Community courts in a federal style.?”®

The author’s view is that with time and younger generations of lawyers trained
in different jurisdictions some changes will occur naturally. The reform of the
German provisions as proposed (again) by the FDP may have to be delayed a little
longer in Germany’s new political climate.

4. Causation in member state liability

In both the English and German law of torts the plaintiff has to establish that the
damage suffered was caused by the injurious action of the tortfeasor. This com-
parison of the question of causation in both jurisdictions is important with respect
to the case law of the European Court of Justice on member state liability. In
Brasserie du Pecheur and Factortame the European Court of Justice held that “as
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for the third condition [i.e. causal link] it is for the national courts to determine
whether there is a direct causal link between the breach of the obligation borne by
the state and the damage sustained by the injured party”.?”” By leaving the estab-
lishment of a causal link to the member states’ jurisdictions the court ensured that
this condition falls within the area of national procedural autonomy. However,
whether the rules relating to the establishment of a causal link between the injuri-
ous action and the damage can be classified as a substantive or procedural matter
is not clear. The court gave no guidance to national courts as to how this condition
is to be defined. The court referred to its own case law on Art. 288 (ex 215) only
with regard to the conditions of breach of a rule and the sufficiently serious fault.
Accordingly, the conditions have to be similar to the general common principles
of the member states. “The result is that much room is left to the national courts to
define the conditions further, which does not help to ensure the uniform applica-
tion of Community law throughout the member states, a principle which the court
has repeatedly said is a fundamental requirement of Community law”.?”® The lack
of guidance by the European Court of Justice on the issue of causation may result
in the loss of a remedy altogether as has been suggested to be the case in English
law.2” It has also been stated that “it is not correct ... to leave the definition of
these essential conditions (damage and causation) entirely to the national legal or-
ders because this would amount to a de facto “de-harmonisation” or “renationali-
sation” of the Community law principle of state liability”.?® The decision of the
English Court of Appeal in R v Secretary of State for the Home Department, ex p
John Gallagher®™ illustrates this well as will be shown below. In that case the
court held that despite the fact that the Home Secretary had committed a suffi-
ciently serious breach of Community law the breach was not causal for the harm
suffered by Mr Gallagher. The issue of causation in the law of torts committed by
public authorities in the different member states has so far hardly been com-
pared.®? This comparison will show that the differences between the English and
the German approach are of a subtle nature, but that they might lead to different
results in dealing with similar cases.

In both the English and German law of torts the question of causation is ana-
lysed in two stages. The terminology used mirrors the traditional approaches in
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each legal system. In English law the first stage of the causal inquiry is referred to
as “factual causation”, “cause in fact” or “but for cause”. “This “but for test” con-
sists of posing the question: would the loss have been sustained but for the rele-
vant act or omission by the defendant?”?®* Similarly, the German law of torts has
adopted the so-called Aquivalenztheorie or conditio sine qua non formula, which
is the equivalence to the “but for test”.?®* The more theoretical approach of Ger-
man legal thinking is illustrated by the efforts to determine how the defendant’s
conduct (or the event complained of) will be deemed to be or not to be a conditio
sine qua non of the plaintiff’s harm. The so-called elimination theory operates as
follows:

“If one attempts wholly to eliminate in thought the alleged author (of the act) from the sum
of events in question and it then appears that nevertheless the sequence of intermediate
causes remains the same, it is clear that the act and its consequences cannot be referred to
him ... but if it appears that, once the person in question is eliminated in thought from the
scene, the consequences cannot come about, or that they can come about only in a com-
pletely different way, then one is fully justified in attributing the consequences to him and

explaining it as the effect of his activity”.?®

The English approach might be less theoretical as Lord Reid remarked in McGhee
v National Ceoal Board:** “the legal concept of causation is not based on logic or
philosophy”, but on “the practical way in which the ordinary man’s mind works in
the everyday affairs of life”. However, English judges reach similar conclusions.
There seems to be some truth in the criticism by the French that “if causation did
not exist as a subject it would have to be invented so that German lawyers would
have something to exercise their minds”.?®7 Interestingly, in contrast to the theo-
retical approach of German scholars with the condition of causation, the German
courts have shown that “the solution should, in the end, be one dictated by com-
mon sense and equity” 2%

The second stage in the causal inquiry is the one that causes more difficulties in
both jurisdictions. In English law this is often described as the test of foreseeabil-
ity or remoteness. “At this second stage the courts make an assessment of whether
the link between the conduct and the ensuing loss was sufficiently close. To put it
differently, judges decide which of the conditions of the plaintiff’s harm should
also be regarded in a legal sense to be its causes”.?®* Both English and German
courts are faced with questions such as liability for damage which would have oc-
curred in any case whether or not a breach of duty could be established (in Ger-
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man law: rechtmdfiges Alternativverhalten). The following cases deal with that
problem in particular.

In Barnett v Chelsea & Kensington Hospital Management Committee®® the
plaintiff’s husband went to the casualty department of the defendant’s hospital
suffering from what subsequently proved to be arsenic poisoning. The casualty of-
ficer, without examining him, told the plaintiff’s husband to consult his own GP.
A few hours later the man died and his widow sued the hospital in negligence. Her
claim was unsuccessful because the casualty officer’s negligence was not shown
to have caused the man’s death. In its judgment the court applied the but for test
which:

“Demands, then, a hypothetical inquiry into what would have happened if the defendant
had acted without fault. This entails consideration not only of how the defendant should
have acted but also of how the plaintiff would have reacted to the defendant’s hypothetical
conduct. To be taken into account are both purely physical reactions, e.g. how the plaintiff
would have responded to proper medical treatment, and reactions reflecting the plaintiff’s
deliberate choice”.?!

The court also addressed the question of the burden of proof:

“It remains to consider whether it is shown that the deceased’s death was caused by that
negligence or whether, as the defendants have said, the deceased must have died in any
event. In his concluding submission Mr Paine submitted that the casualty officer should
have examined the deceased and had he done so he would have caused tests to be made
which would have indicated the treatment required and that, since the defendants were at
fault in these respects, therefore the onus of proof passed to the defendants to show that the
appropriate treatment would have failed, and authorities were cited to me. I find myself un-
able to accept that argument, and I am of the view that the onus of proof remains upon the
plaintiff ...”

a) R v Secretary of State for the Home Department, ex p Gallagher

In the Court of Appeal’s decision of 10 June 1996 in R v Secretary of State for the
Home Department, ex p Gallagher®? the issue of causation in member state liabil-
ity led to the failure of the claim against the UK. Gallagher, an Irish national, was
arrested in the UK under the protection of the Prevention of Terrorism Act 1989
on the grounds that he had been involved in acts of terrorism. The Secretary of
State made an expulsion order against Gallagher, which Gallagher then challenged
in court. Mr Gallagher was entitled under the 1989 Act to make representations
and to be interviewed by a person nominated by the Secretary of State and the
Secretary of State was obliged to reconsider his decisions after receiving those
representations and the report of the interview. On a preliminary ruling, the Euro-
pean Court of Justice held that, in passing the 1989 Act, the UK had failed to give
full effect to Art. 9(1) of Directive 64/221 which required that the Secretary of
State should not have made any expulsion order until affer receiving the report of
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the person appointed to interview Gallagher. The directive gave effect to the fun-
damental freedom of movement of workers. Gallagher amended his claim to in-
clude an action for damages for breach of Community law:

“... Tuming to the issue of causation it appeared that the Secretary of State had approached
the matter afresh after receiving the interviewer’s report, and there was nothing to suggest
that the Secretary of State would have reached a different decision if the correct procedure
had been followed. Causation ... is an issue to be decided on the balance of probabilities.
The plaintiff must show on the balance of probabilities that the injury for which he seeks
compensation was caused by the unlawful conduct of which he complains. Mr Gallagher
has established a breach of Community law, but he cannot show that the breach probably
caused him to be excluded from the UK when he would not otherwise have been ex-
cluded”.??

In other words, if the Secretary of State had acted without being in breach of the
procedural rules would not have changed anything, the expulsion would have
taken place anyway. Cane describes this question as “hypothetical” or “counter-
factual”: “what would have happened if D (the defendant) had acted non-
tortiously rather than tortiously?”?** Gallagher argued further:

“That while he may have been excluded anyway if the correct procedure had been fol-
lowed, he would have had a better chance of securing a favourable result if he had been
able to be interviewed before the Secretary of State had made a decision, and that he was

entitled to be compensated for the chance which he had lost of securing a better result”.?®

However, Gallagher failed to prove a causal connection between the breach of the
directive and the alleged damage.

b) Germany -~ breach of procedural provisions and causation

In December 1982 the plaintiff was admitted to a psychiatric hospital on the basis
of a compulsory admission based on a court decision.?®® Attached to the court de-
cision was a medical report which contained details concerning the mental health
of the plaintiff. The plaintiff was diagnosed as suffering from paranoia and that he
posed a threat to himself and others. The report was signed by the plaintiff’s GP
and the doctor officially assigned to him by the court. The official doctor had
signed the report after several telephone conversations with the GP, however, he
had not examined the plaintiff himself.

The Law on Mental Health Patients (PsychKG ND) governs compulsory admis-
sion to psychiatric hospitals. According to Art. 10 ff. of that law the official doctor
is required to ensure that temporary compulsory admissions are legal. He was re-
quired to examine the plaintiff himself. The plaintiff claimed the act violated his
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constitutional rights in Arts. 2 and 104 of the Basic Law. Article 2 of the Basic
Law reads:

' “(1) Everybody has the right to self-fulfilment in so far as they do not violate the rights of
others or offend against the constitutional order or morality. Everybody has the right to life
and physical integrity. These rights may not be encroached upon save pursuant to a law”.

Article 104 of the Basic Law reads:

“(1) Individual liberty may be restricted only pursuant to a formal law and only in the man-
ner it prescribes”.

The defendants argued that even if the official doctor had carried out an examina-
tion as required under the Law on Mental Health Patients the plaintiff would have
been admitted to a psychiatric hospital under a compulsory admission. Therefore
he was not entitled to damages according to Sect. 839 of the Civil Code in connec-
tion with Art. 34 of the Basic Law.

The court held that the plaintiff was entitled to damages amounting to DM5000
for having been submitted to the institution in the absence of a medical report by
the official doctor. It held that the defendant’s argument could not stand because
the violation of the Law on Mental Health Patients is of such gravity that this de-
fence is not permitted. The court laid down that the protective purpose of the law
is only to allow the limitation of one’s personal freedom according to narrow re-
quirements such as the omitted medical examination. This law is directly based on
the constitutional protection guaranteed in Arts. 2 and 104 of the Basic Law and
therefore of such importance that the violation of procedural rules like the ones in
this case is sufficient in itself to lead to the liability of the authorities. The hypo-
thetical consideration that the plaintiff would have been submitted anyway even if
the procedures had been followed correctly is therefore irrelevant and not suffi-
cient as a defence for the defendant authority.

These cases illustrate well that the English and German law of torts is con-
cerned with exactly the same question: what would have happened if the defen-
dant had acted lawfully? The defendant can use the concept of the counter-factual
situation (rechtmdifSiges Alternativverhalten) as a defence, but in contrast to the de-
fendant in English courts clearly has to carry the burden of proof. Principally, the
counter-factual situation is relevant in deciding whether the non-tortious action
would have avoided the injury. Cases are straightforward if the defendant’s action
was negligent. Here, the defendant can successfully defend himself against the
claim by showing that the injury would also have occurred had he acted non-
tortiously.

There are, however, restrictions to the defence of the defendant in arguing that
the injury would also have occurred had he acted non-tortiously. It appears, how-
ever, that restrictions of that kind cannot be found in English law. In some cases
the defendant acted with full intention. In these cases it is controversial whether
the defendant may later defend himself by saying the injury would have occurred
anyway. On the one hand, it is argued that the law of tort is not designed to punish
the defendant for having breached a duty as such. This should be the domain of
criminal law. On the other hand, the argument is brought forward that someone
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who has wilfully chosen to act in a tortious way may not be permitted the defence
of the counter-factual situation (rechtmdifiges Alternativverhalten). The Bundes-
gerichtshof (the highest court in civil matters) applies a theory which is described
as the middle path between these views and which is generally followed by lower
courts. This is the theory of the protective purpose of the norm (Schutzzweck der
Norm). Accordingly, the question is asked whether the norm which has been
breached was designed to prevent the tortious injury as such. The protective pur-
pose of the norm which was breached may hold the defendant liable even if the in-
jury had occurred if the norm had not been breached. This may be the case if ma-
jor procedural requirements are not fulfilled such as in the case of a psychiatric pa-
tient who was admitted to a psychiatric ward in violation of procedural require-
ments. The defendant could not successfully challenge the claim by arguing that
the patient would have been admitted to a psychiatric ward anyway even if the
procedural requirements had been complied with.?*” Here, the German court ar-
gued that the protective purpose of the procedural rules is of such importance that
their breach leads to liability regardless of whether or not the compliance with the
rules would have led to the same result. Similarly, it was held that the theory of
the protective purpose of the norm is rather vague and it has been cynically re-
marked that the Bundesgerichtshof favours this formula in order to decide each
case flexibly.?*

The other restriction applies to cases in which the counter-factual situation in-
volves the exercise of discretion. In the case decided by the Bundesgerichtshof a
public body was sued for having made a decision despite the fact that it was not
the competent authority to make that decision. The authority defended its position
by claiming that the competent authority in exercising its discretionary powers
would possibly have reached the same decision. The Bundesgerichtshof held that
the plaintiff was entitled to damages because the defendant could not show that
the competent authority would certainly have decided identically.?®® Accordingly a
plaintiff was held to be unsuccessful with his claim against a public body after it
was shown that in the absence of discretionary powers the competent authority
would have reached exactly the same decision.?®

When assessing the decision of the Court of Appeal in Gallagher*” in the light
of the principles under German law, three main differences can be observed.

The first point concerns the burden of proof which under the provisions in Eng-
lish law is laid upon the plaintiff. Gallagher failed because he could not show that
he would not have been expelled from the UK had the procedural requirements
according to Directive 64/221 been complied with. In German law it would have
been the defendant’s defence to show that the same result would have been
reached had the procedural requirements been met. In the German case above the
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authorities argued that the plaintiff would have been submitted even if the doctor
had examined him himself. In this case it might have been easy for the Home Sec-
retary to show that he would have reached the same decision, but there might be
cases in which it is harder for the defendant to discharge the burden of proof and
therefore German law in comparison to English law facilitates the position of the
plaintiff.

The second point concerns the restrictions to the defence with regard to the ex-
ercise of discretionary powers. In Gallagher the court had to decide whether the
Secretary of State would have reached the same decision if he had considered the
report and the representation before issuing the expulsion order. This involved the
exercise of discretionary powers. Both English and German courts should, how-
ever, avoid second guessing as to how a discretionary power is or would have
been exercised:

“It is trite law that judicial review (in English courts) is not concerned with the merits of
administrative decisions and the court should ordinarily avoid substituting its own opinion
for that of the public body as to how precisely a discretion should be exercised. Probability
(in establishing causation) will be defined by, among other facts, the degree of discretion

possessed by the decision maker”.30?

The European Court of Justice held that the case of Gallagher was comparable to
the situation in British Telecommunications where the UK had discretionary pow-
ers in transposing the directive. Therefore the stricter conditions established in
Brasserie, i.e. the demonstration that the UK violation of Community law was suf-
ficiently serious, applied.?®

Finally, the theory of the protective purpose of the law which has been
breached which is applied by the Bundesgerichtshof might lead to a different deci-
sion from that of the Court of Appeal. Accordingly it has to be assessed whether
the norm which was breached was specifically designed to avoid the damage.’*
The norm breached was Council Directive 64/221 which:

“Sets out to co-ordinate all measures relating to entry and deportation from their territory
and issue or renewal of residence permits which member states can adopt on grounds of
public policy, security, and health, in relation to the employed, the self-employed, recipi-
ents of services, and the families of each”.3%

In Gallagher Art. 9 was at stake which contains “procedural rights which must be
provided for a person against whom one of the grounds is being invoked”.3% Arti-
cle 9(1) reads:

“Where there is no right of appeal to a court of law, or where such appeal may be only in
respect the legal validity of the decision, or where the appeal cannot have suspensory effect,
a decision ... ordering the expulsion of the holder of a residence permit from the territory
shall not be taken by the administrative authority, save in cases of urgency, until an opinion
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has been obtained from a competent authority of the host country before which the person
concerned enjoys such rights of the defence and of assistance or representation as the do-
mestic law of that country provides for”.

The procedural rights contained in Art. 9 are very important as they safeguard that
the derogations from the fundamental freedoms contained in the Treaty such as the
free movement of workers, freedom of establishment and free movement of ser-
vices are given a narrow scope.’” Gallagher’s damage consisted of the lost chance
of securing a better result which he forfeited by not being interviewed before the
issue of the expulsion order. When defining the purpose of Art. 9(1) of the direc-
tive the European Court held in its previous decision in R v Secretary of State for
the Home Department, ex p Gallagher:>®

“That the competent authority ... must follow a procedure enabling the person concerned ef-
fectively to present his defence. As the court has already held, the purpose of the interven-
tion of the competent authority referred to in Art. 9(1) is to enable an exhaustive examina-
tion of all the facts and circumstances, including the expediency of the proposed measure,
to be carried out before the decision is finally taken. The court has also ruled that save in
cases of urgency, the administrative authority may not take its decision until an opinion has

been obtained from the competent authority”.3%

This provision is designed to prevent cases being decided hastily, save in cases of
urgency, without taking all facts and circumstances into account. Therefore the
damage Gallagher suffered which consisted of the lost chance of obtaining a better
result was to be prevented by the provision itself. Therefore one could argue that
the breach of the directive caused the damage the plaintiff suffered regardless of
the fact that the Home Secretary would have reached the same decision anyway.
The Home Secretary’s defence that the expulsion would have taken place anyway
might have been unsuccessful in 2 German court.

The case of Gallagher is also problematic because it contains a “three party”
situation and despite the fact that the United Kingdom was at fault by incorrectly
transposing Directive 64/221 into domestic law the state was not held liable. The
Bundesgerichtshof decided differently in a state liability case containing a three
party situation.’’® A State Secretary in Germany required subordinate administra-
tive departments to implement measures for which no legal basis existed. A legal
basis could only have been enacted in conjunction with Parliament. The plaintiff
was successful with his claim in damages against the State Secretary even though
a legal basis could have been enacted easily as all legal requirements for the en-
actment were fulfilled and the measures would then have been lawful. The State
Secretary, however, could not use this as a defence because the legal basis could
only have been enacted in conjunction with Parliament. In these cases the rule of
law outweighs the hypothetical argument that the measures would have been im-
plemented in the same way because all requirements for the enactment of the legal
basis existed at the time. In Gallagher the legal basis, the Prevention of Terrorism
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Act 1989, was held to be in breach of Community law and required alteration by
the UK Parliament. According to the principles in German law it could therefore
be argued that it was not within the State Secretary’s power to change the legisla-
tion and therefore he could not bring the defence of the counter-factual situation.

Applying the principles of causality developed in the German law of state li-
ability to the case of Gallagher has shown some important differences. The rules
on the burden of proof under German law for situations like the one in Gallagher
are more in the plaintiff’s favour. However, as mentioned earlier, the theory of the
protective purpose of the norm (Schutzzwecklehre) is vague and was deliberately
chosen by the Bundesgerichtshof to maintain room for policy decisions.

These cases have shown some parallels in how English and German courts deal
with the issue of causation. In both the English and German law of torts the ques-
tion of causation is analysed in two stages. This “bifurcation” of analysis is a strik-
ing similarity. The “but for test” in English law is equivalent to the German
Aquivalenztheorie or conditio sine qua non formula. However, the second stage in
the inquiry into the causality of the tortious action shows that both systems face
similar issues such as the question of alternative lawful conduct or in other words
the question whether a damage would have occurred regardless of the breach of
duty. Both systems recognise this concept which results in the negation of a suffi-
cient causal link between the breach and the damage. However, the strong human
rights culture in modern Germany has led to a limitation of that concept in cases
where the rule that was breached, i.e. a procedural rule, was designed to protect
human rights such as the right to personal liberty as shown above in the Law on
Mental Health Patients. The decision in Gallagher illustrates that no such limita-
tions to this concept are known, not even when important procedural rules are
clearly breached.

These potential differences in reaching decisions in state liability cases by ap-
plying purely domestic principles of causation do not support the idea of a uni-
form legal protection of individuals within the European Union. This lack of uni-
formity in the enforcement procedures for Community law rights through the
member states’ legal systems is a major problem.3!! In the absence of Community
legislation which lays down rules for the protection of Community rights in the
national courts the European Court of Justice might continue to define a “set of
uniform principles which the national rules on remedies must satisfy where Com-
munity rights are in issue”.3!?

Some more guidance by the European Court of Justice for the establishment of
principles common to all member states is desirable. However, it is not clear to
what extent the European Court of Justice is prepared to take further steps in the
elaboration of the remedy of member state liability. There appears to be “a retreat
from the more interventionist stance the European Court of Justice took in some
cases in the 1980s and 1990s”. One reason is seen in the “more detailed enumera-
tion of the Community’s powers in the TEU, at least in the immediate aftermath of
Maastricht, have made the court less willing than previously to compensate for the
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shortcomings of the legislature”.?!*> However, it remains the European Court of
Justice’s task to ensure that national procedural rules do not make the enforcement
of Community law rights impossible or excessively difficult. Therefore the further
development of the remedy of member state liability through the European Court
of Justice also depends on the questions which are referred to it via national
courts.

IV. Conclusion

On reflection on these national angles in governmental liability it is notable that
this area of law is equally complex and in itself incoherent in both countries. Both
systems feature a combination of private and public law remedies which are based
on historical legal concepts not always easily adaptable to change. In the absence
of clear legislative guidance the courts are mandated to adapt to changes brought
about by membership within the European Union and in the case of England by
the increasing significance of human rights protection. Inevitably this comparison
was marked by problems of categorisation. The chosen topics reflected by way of
highlights show current developments in each member state.

Public policy considerations, the restrictive role of the courts and the develop-
ing human rights culture in England which have led to a wealth of governmental
liability case law are not a topic of great relevance in Germany. However, the
chapter has shown that similar problems exist in Germany, but that the solutions
are not found in the law of tort. Germany’s approach to governmental liability, de-
spite its shortcomings, is a reflection of the principle of the Rechtsstaat’'* The
Rechtsstaatsprinzip in its modemn version is contained in the Basic Law and em-
braces the principle of the separation of powers, the protection of the individual in
the courts, in particular the protection of the individual against governmental ac-
tion as laid down in Arts. 19(4), 20(3) and 34 of the Basic Law by way of judicial
review, and governmental liability. This constitutional background provides the
setting in which the tortious liability of public bodies is embedded. An example of
this deep-seated approach to human rights protection is the theory of the protective
norm as illustrated. Accordingly, the rules of causation cannot override its signifi-
cance if an alternative action would have been legal. However, despite the novelty
of the role for English judges under the Human Rights Act 1998 the analysis has
shown that experience in dealing with constitutional matters in Germany does not
always lead to transparent decisions. Governmental liability in Germany is an area
of law which requires more systematic structuring, possibly new legislation. Lord
Bingham’s analysis in Greenfield is of great clarity in distinguishing tort claims
from claims for breaches of Convention rights, something that the decision by the
Federal Constitutional Court in the prisoner case lacks.
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Within the EU context an interesting juxtaposition of approaches is notable. As
we have seen the British approach in Factortame differs from the more restrictive
approach taken in purely domestic cases.?’® The English court’s approach in Fac-
tortame has been described as “enthusiastically” and “dutifully”.3!¢ In England in-
ternal changes in the constitutional relationship between the judiciary and the
other powers in the state may serve as an explanation for the greater potential to
harmonise domestic law with European jurisprudence. The European case law had
“pushed forward the boundaries of domestic judicial interventionism”.3!” The re-
sistance towards the integration of the Francovich remedy and avoidance tactics in
German courts is probably based on far less spectacular reasons: a preference for
clear legislation in this area of law. '
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Chapter Six Tradition and change

Much detail and evaluation can be found in the previous chapters. In this final
chapter I will attempt to draw some broader conclusions will be drawn. The com-
parative analysis of Germany’s and the UK’s administrative legal systems has il-
lustrated the complexities of modern administrative law. To understand the rea-
sons for variations between English and German administrative law one has to un-
cover several layers. An understanding of the historical traditions aids the process
of mapping out the future which inevitably involves some degree of change. Ad-
ministrative law has to be viewed as a product of each nation’s historical devel-
opment and legal mentality. Further, administrative law and in particular the con-
trol of administrative action through the courts is concerned with the question of
where to draw the line between the power of the judiciary and the decision makers
and with the protection of the individual citizen against state action. This ulti-
mately raises questions constitutional in nature. These can be substantive issues,
i.e. who should have the final say on complex questions of policy, to what extent
should individual rights be upheld by the courts and can public authorities be sued
in damages? In addition questions relating to the institutional organisation of the
courts and the selection of judges become relevant. Finally, the role of the courts
in adjudicating on administrative law questions can no longer be seen in isolation
of the jurisprudence of both the European Court of Justice and the European Court
of Human Rights. Increasingly, judges in both jurisdictions had to grapple with
case law which does not always fit squarely with established practice under na-
tional laws. Here, in particular, the British judiciary has been tested and has taken
an active role.

As stated in the introduction to this book the English and German administra-
tive legal systems are increasingly faced with the question of how to balance the
dynamics of change, brought on by internal or external pressures, with the pre-
serving forces of tradition.

The judges play a pivotal role in this process. They have to work day in day out
with questions as to the intensity of review, protection of rights positions or the
question whether compensation for unlawful government action is available.

One of the main findings was that the administrative legal traditions in the re-
viewed countries vary as one operates within a constitutional setting based on law,
the other founded on a constitution based on politics. From that flow important
consequences for the scope of judicial review and the protection of individuals
against state action which I shall explain.

The German judicial review system is based on the principle of full judicial
protection against administrative action as laid down in Art. 19 IV of the Basic
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Law which constitutes an important part of the German Rechisstaat: “where rights
are violated by public authorities the person affected shall have recourse to law. In
so far as no other jurisdiction has been established such. recourse shall be to the
ordinary courts”. Critical discussion within court decisions concerning the consti-
tutional role of the courts as one can find in English decisions are less likely to be
found in German court decisions. In England the basis of judicial review has been
discussed widely and in the absence of a written constitutional principle there are
competing models of justification for judicial review. Judicial remedies in English
courts are purely discretionary whereas the German constitutional provision pro-
‘vides a constitutionally guaranteed right subject to the fulfilment of standing re-
quirements. The German Basic Law enjoys the status of the highest form of law in
Germany. From that important consequences flow. The Basic Law which contains
a long catalogue of human rights has had a profound impact on the development
of administrative law principles, some of which even pre-date the Basic Law. Ar-
ticle 1 III states: ... the following basic rights shall bind the legislature, the ex-
ecutive and the judiciary as directly enforceable law”. Importantly and in contrast
to Sect. 19 of the Human Rights Act 1998, according to Art. 20 HI, Parliament is
bound by the Basic Law. Most famously, the principle of proportionality and le-
gitimate expectation (now codified in great detail in the Law on Administrative
Procedure) are directly based on constitutional provisions. The Administrative
Courts have translated the right to equality in Art. 3 into an important administra-
tive law principle ensuring the consistency of the exercise of administrative dis-
cretion. Due to the requirement to uphold an individual’s rights the German model
of judicial review is marked by a high degree of intensity of review. The protec-
tion of individual rights positions is not always directly based on constitutional
rights, but on the notion of subjective rights.At the same time the protection of
procedural safeguards has been neglected. This high level of scrutiny in Germany
is based on the constitutional legacy, i.e. the distrust of executive power after the
experiences during the Nazi dictatorship. There is less doubt as to what the appro-
priate role of the judges should be. The inquisitorial procedure aids the role of the
judge in that he has great input into the process. The constitutional mandates for
the legislative, the administration and the Administrative Courts are enforced by
the jurisdiction of the Federal Constitutional Court which is exclusively concerned
with constitutional law issues, in particular with individual complaints concerning
the violation of basic rights. The Federal Constitutional Court’s decisions often
deal with politically sensitive topics or difficult questions of expertise. However,
the court enjoys a high degree of legitimacy which may partly be due to the selec-
tion process. Constitutional Court judges are elected and many of the judges are
legal academics. The close link to constitutional provisions does not, however,
mean that Administrative Courts are mere miniatures of the Constitutional Court.
Administrative law exists in its own right, many administrative statutes are de-
signed to fill in wide constitutional provisions and administrative principles such
as the principle of proportionality were established long before the Basic Law was
drafted.

The traditional role of the courts in England, on the other hand, is less clearly
defined. Constitutional reference points are the sovereignty of Parliament and the
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rule of law. The absence of a written constitution means that human rights protec-
tion is not a constitutional mandate that could bind Parliament. Consequently, no
court is entitled to overturn parliamentary legislation. The authority of the Human
Rights Act 1998, a mere parliamentary statute, is a great deal weaker than the
German Basic Law which as we have seen has contributed to a coherent set of
administrative law principles.

However, the courts have over several decades gradually expanded their role.
Cases such as Anisminic and Factortame bear witness to the creative approach of
the British judiciary in pushing the boundaries and “catching up with constitu-
tional reality”. Judges have developed and applied constitutional principles such
as the rule of law and have developed principles of judicial review and human
rights protection. The principle of proportionality and legitimate expectation have
taken root in English administrative law, but will give rise to further refinement on
a case by case approach. Even though a more systematic shape of administrative
legal protection is taking shape there is still an element of uncertainty as to the ex-
act scope of some of these principles. This active approach of some judges has,
however, at times created unease between decision makers and the courts. The
Human Rights Act 1998, an Act of Parliament, has also led to decisions which
were not welcome by the government. Any further development of the grounds of
review beyond a careful and pragmatic approach by the courts might trespass upon
the limits of parliamentary sovereignty. In the absence of a written constitution the
development of a thorough human rights culture would be unconstitutional in the
UK.

Germany’s rights-based approach is not without critics. It bears the risks of dis-
torting the wider spectrum within which administrative decisions are being taken.
Some commentators fear that the balance too often tilts towards the protection of
individual interests. In the context of European law we have seen that the principle
of legitimate expectation had to be adapted significantly. This may lead to changes
under domestic law as well. In other areas the courts display a rather hesitant ap-
proach. The relatively weak protection of procedural safeguards such as reason
giving may well not be sufficient within the European context. More recently, the
German provision on standing to sue has to be brought into line with European
law requirements. In this area of law German courts display uncertainty.! The sec-
tion on member state liability has illustrated the hesitance of the German courts to
integrate the Francovich remedy into the German law of torts.

The law on governmental liability is equally complex and still incoherent in
both countries. Both systems contain a combination of private and public law
remedies which are based on historical legal concepts and not always easily adapt-
able to change. Despite some commonalities in the approaches, the integration of
the Francovich remedy appears to be met with more resistance in German than in
English courts.

1 Callies, C., “Feinstaub im Rechtsschutz deutscher Verwaltungsgerichte, Europarechtli-

che Vorgaben fiir die Klagebefugnis vor deutschen Gerichten und ihre dogmatische
Verarbeitung” (2006) NVwZ 1.
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An interesting juxtaposition of approaches is notable. The approach of English
courts in Factortame differs from the more restrictive approach taken in purely
domestic cases.? The comparison has shown that there appears to be more ease in
English courts in achieving an integration of the Francovich remedy than in Ger-
man courts.’ In a more pragmatic case by case approach English courts have suc-
cessfully embedded the Francovich remedy into English law. Harlow remarks that
“the UK appears to be an exception to the reluctance noted in the text [referring to
the decision by the German Federal High Court in Brasserie du Pecheur] embrac-
ing the liability principle enthusiastically and dutifully applying it in the Factor-
tame case”.* However, this approach led to internal tension. The UK government
issued a White Paper on the 1996 IGC and proposed appeals procedures against
judgments of the European Court of Justice. The late 1990s were marked by con-
cern about the increase of judicial review cases and the fact that “national courts
might emulate the judicial activism of the two European courts, fuelled by the fact
that British judges were happy to admit that European jurisprudence had pushed
forward the boundaries of domestic judicial inverventionism”.> Resistance to
European integration in the 1990s was felt at a political level rather than on a judi-
cial level. In the UK membership within the European Union strengthened the role
of the judiciary. Again, it may be internal changes in the constitutional relation-
ship between the judiciary and the other powers in the state that can provide an
explanation for the greater potential to harmonise domestic law with European ju-
risprudence.

In conclusion, it can be carefully suggested though that a trend towards similar
levels of judicial protection in the control of administrative action is emerging. No-
table is the traditional sophistication of the English judiciary which has demon-
strated its capacity to adapt whilst preserving its traditional reference points. The
pace of change is, however, slow. Larger constitutional changes are traditionally
incremental — this will hinder convergence with a system which has experienced
gigantic constitutional changes. However, the pragmatic, court-centred case by
case approach in the common law is at times more apt to progress on this basis. It
remains a contrast to the more principled approach in its civil law counterpart
which is less open to change on a pragmatic basis and at times is hindered by its
abstract approach to move on. National variations in style and mentality will carry
on to operate alongside each other and will continue to fascinate comparative law-
yers.

See Lord Hoffman in Factortame and Stovin v Wise.

See also Harlow, C., Tort Law ,2005, 65.

Ibid.

Nicol, D., EC Membership and the Judicialisation of British Politics, 2001, 221.
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