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Preface

The island of Venice has been sinking perceptibly for centuries, but recent news is that
global warming is likely to accelerate the cataclysm that will take the city below a viable
water level in the lagoon. A possible parallel may be drawn with the unwritten British
constitution that some reformers have long been threatening to abandon, but which
continues to be the basis of a rather unusual system of government, one that is often
visited and sometimes admired by constitutional tourists from other countries. To mix
metaphors, the call to cut the constitution adrift from its historical moorings and to
make a fresh start may be heard quite often today, as the inherited political culture
responds to new demands.

One current and apparently mundane instance may illustrate this point: the appoint-
ment in May 2006 of a joint committee of both Houses ‘to consider the practicality
of codifying the key conventions in the relationship between the two Houses of
Parliament which affect the consideration of legislation’. A great deal lies behind these
bland terms of reference that relates to a long-standing dispute over the power of con-
trolling the government and constitution of the United Kingdom. Whatever conclusions
the joint committee may reach, its remit is an expression of a contemporary call for
more definite and precise authority for political conduct than the unwritten consti-
tution is able to provide.

In the nine years since its election victory in May 1997, the Labour government has
maintained an active programme of institutional reform with the aim of convincing
the electorate of its commitment to modernising the process of government. This pro-
gramme of reform has left little of the machinery of government untouched, covering
the political parties, the electoral system, the work of the House of Commons, the role
of regulatory bodies and the power of appointment to such bodies, and management
of the civil service. 

The main events between 1997 and 2001 included the Human Rights Act 1998, 
partial reform of the House of Lords and devolution of government to Scotland and
Wales. These events, outlined in the previous edition of this book, were in themselves
enough to ensure that Mr Blair’s premiership left its mark on the British system of 
government. Since 2001, effects of these reforms have been felt, with the courts making
important, and on occasion far-reaching, decisions in their new role of protecting human
rights; the reformed House of Lords showing renewed vigour as a legislative chamber;
and the people of Scotland and Wales enjoying the first fruits of devolution. While there
is little if any demand for reversing the devolution of government, the Human Rights
Act is seen in some quarters as a problem, rather than as a solution to problems. And
judicial review of official decisions has led to tension between the executive and the
courts, as judges have quashed some key government decisions.

Much new material in this edition is related to two widely differing events – the 9/11
attack on the United States, and enactment of the Constitutional Reform Act 2005.
This Act provides a new base for the position of the judiciary in the unwritten con-
stitution; it has established the Lord Chief Justice (in place of the Lord Chancellor) as
president of the courts in England and Wales, has created new mechanisms for the
appointment of judges, and heralds the creation of a new Supreme Court for the United
Kingdom. The Act expressly seeks to maintain historic commitments to judicial 
independence and the rule of law, but it left these two principles undefined.
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xiv Preface

The events of 9/11 and the ongoing ‘war on terror’ that followed, including the London
bombings of 7 July 2005, have already left many marks on British government. The
repercussions have included laws extending the powers of the police and the execu-
tive, the sending of British troops into Iraq and Afghanistan, and increased pressure
on community relations in Britain.

Against this background, we have found it a more daunting project than ever to attempt
to provide an informed overview of the flood of recent judicial decisions, the prolifer-
ation of new legislation by Parliament, and the eddies and whirls that characterise 
government policies. In this edition, every chapter in the book has had to be revised
and when necessary rewritten. Our approach is unchanged – to maintain both the same
coverage of public law and government as in earlier editions, and the same depth of
exposition, analysis and reference to authorities. It is of course inherently difficult to
maintain a satisfactory balance that reflects the history of the ground covered in the
book, while also highlighting significant recent events. The aim has been to provide
readers with the means of acquiring both knowledge and understanding of the struc-
ture of law and government under which they live.

Among the references to primary and secondary sources contained in the footnotes
are occasional references to web-sites. In preparing this edition, we have used the inter-
net a great deal. For access to reports of recent cases, as well as official publications,
the internet is an invaluable research tool.  The Westminster web-site www.parliament.uk
is essential for many purposes, and so are the web-sites maintained by government depart-
ments and public authorities.

Nevertheless, we have been much assisted with guidance on a personal basis from
numerous people, including Michael Adler, Piet Eeckhout, Alex Frame, Chris
Himsworth, Mark Janis, Philip Joseph, Richard Kay, Vaughan Lowe, Paul Mitchell,
Alastair Mowbray and Matthew Palmer. And again we record the help that we have
received from the Maughan Library at King’s College London; the Squire Law
Library, Cambridge; the Inner Temple Library; and the Bodleian Law Library, Oxford.

The text in principle covers events to the end of 2005, but some developments in
the first few months of 2006 have been noted. We have joint responsibility for the whole
book but, as in the previous edition, chapters 1–7, 11, 15, 20 and 27–32 have been
revised by AWB and all other chapters by KDE. Case references are where possible to
the main Law Reports, failing which to WLR or All ER; for cases since 2001, the foot-
notes generally include the ‘neutral’ case citations now in use. We are confident that
any omissions as regards case citations are made good in the table of cases that, along
with the other tables and the index, has been prepared for us by the publishers.

Anthony Bradley
Keith Ewing
15 June 2006
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1 Thompson, Whigs and Hunters, p 262.
2 Bentham, Handbook of Political Fallacies, pp 154–63.

Chapter 1

DEFINITION AND SCOPE OF 
CONSTITUTIONAL LAW

The starting point for studying constitutional law should ideally be the same starting
point as for studying political philosophy or the role of law and government in society.
How is individual freedom to be reconciled with the claims of social justice? Is society
founded upon a reciprocal network of rights and duties, or is the individual merely a
pawn in the hands of state power?

These fundamental questions are often not pursued explicitly in the study of con-
stitutional law. In fact, constitutional law concerns the relationship between the 
individual and the state, seen from a particular viewpoint, namely the notion of law.
As a historian stated: ‘It is inherent in the especial character of law, as a body of rules
and procedures, that it shall apply logical criteria with reference to standards of uni-
versality and equity.’1 Law is not merely a matter of the rules which govern relations
between private individuals (for example between employer and employee or between
landlord and tenant). Law also concerns the structure and powers of the state. The
constitutional lawyer is always likely to insist that the relations between the individual
and the state should be founded upon and governed by law.

But law does not exist in a social and political vacuum. Within a given society, the
legal rules that concern relations between employer and employee will reflect that soci-
ety’s attitude to work and employment. So too the rules of constitutional law that 
govern political relations will, within a given society, reflect a particular distribution
of political power. In a stable society, constitutional law expresses what may be a very
high degree of consensus about the organs and procedures by which political decisions
are taken. But when, within a community, political decisions are taken by recourse to
armed force, gang warfare or the might of terrorist violence, the rules of constitutional
law are either non-existent or, at best, no more than a transparent cover for a power
struggle that is not conducted in accordance with anything deserving the name of law.

Within a stable democracy, constitutional law reflects the value that people attach
to orderly human relations, to individual freedom under the law and to institutions
such as Parliament, political parties, free elections and a free press. Now the reality is
often different from the rhetoric. Laws are the product of human decisions, not the
gift of an omniscient deity. As Lord Acton said: ‘Power tends to corrupt and absolute
power tends to corrupt absolutely.’ But the weaknesses and imperfections of human
nature are a reason for law, not a reason for discarding law as a means of regulating
political conduct. The rules of football are often broken. But if we shoot the referee
and tear up the rules, football as an organised activity ceases to exist.

Total disbelief in the value of the individual or in the possibility of public good is
therefore a bad starting point for studying constitutional law. But there is no need to
go to the other extreme and hold the belief, fiercely savaged by Jeremy Bentham, that
in Great Britain we have a ‘matchless constitution’.2 We ought not to be dominated
by the lessons which our ancestors learned about constitutional government; nor
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4 From A Dissertation Upon Parties (1733), reprinted in Bolingbroke, Political Writings (ed. Armitage), 
p 88.

5 Wheare, Modern Constitutions, p 1.
6 Hailsham, On the Constitution, p 1.
7 See Ministerial Code: A code of conduct and guidance on procedures for Ministers; chs 7 and 13 B.

should we reject those lessons out of hand or from sheer ignorance. A modest claim
founded on the past may be made – that constitutional law is one branch of human
learning and experience that helps to make life in today’s world more tolerable and
less brutish than it might otherwise be.

What is a constitution?

Applied to the system of law and government by which the affairs of a modern state
are administered, the word constitution has two meanings. In its narrower meaning,
a constitution means a document having a special legal sanctity which sets out the frame-
work and the principal functions of the organs of government within the state and declares
the principles by which those organs must operate. In those countries in which the 
constitution has overriding legal force, there is often a high-ranking court which
applies and interprets the text of the constitution in disputed cases. Such a court is 
the Supreme Court in the USA or Canada, or the Federal Constitutional Court in
Germany. In these countries, legislative or administrative acts may be held by the court
to be without legal force where they conflict with the constitution.

In this sense of the word, the United Kingdom of Great Britain and Northern
Ireland has no constitution. There is no single document from which is derived the
authority of the main organs of government, such as the Crown, the Cabinet,
Parliament and the courts of law. No single document lays down the relationship of
the primary organs of government one with another or with the people.3 But the word
constitution has a wider meaning. As Bolingbroke stated in 1733:

By constitution we mean, whenever we speak with propriety and exactness, that assemblage
of laws, institutions and customs, derived from certain fixed principles of reason, directed to
certain fixed objects of public good, that compose the general system, according to which the
community hath agreed to be governed.4

In more modern words, constitution in this wider sense refers to ‘the whole system
of government of a country, the collection of rules which establish and regulate or 
govern the government’.5 In this sense, the United Kingdom has a constitution since it
has a complex and comprehensive system of government, which has been called ‘one of
the most successful political structures ever devised’.6 This system is founded partly on
Acts of Parliament and judicial decisions, partly upon political practice and partly upon
detailed procedures established by the various organs of government for carrying out
their own tasks, for example the law and custom of Parliament or the rules issued by
the Prime Minister to regulate the conduct of ministers.7

The wider sense of the word constitution necessarily includes a constitution in the
narrower sense. In Canada, the USA, India and many other states, the written consti-
tution occupies the primary place among the ‘assemblage of laws, institutions and 
customs’ which make up the constitution in the wider sense. But no written document
alone can ensure the smooth working of a system of government. A written document
has no greater force than that which persons in authority are willing to attribute to it.
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Around a written constitution will evolve a wide variety of customary rules and prac-
tices which adjust the operation of the constitution to changing conditions.8 These cus-
tomary rules and practices may often be more easily changed than the constitution itself
and their constant evolution will reduce the need for formal amendment of the written
constitution. As has been said of the US constitution: ‘The governing Constitution is
a synthesis of legal doctrines, institutional practices, and political norms.’9

In practice, a written constitution does not contain all the detailed rules upon which
government depends. Thus the rules for electing the legislature are usually found not
in the constitution but in statutes enacted by the legislature within limits laid down by
the constitution. Such statutes can when necessary be amended by ordinary legislation,
whereas amendments to the constitution may require a more elaborate process, such
as a special majority in the legislature or approval by a referendum.

In 2001, the House of Lords appointed a select committee on the constitution 
(a) to examine the constitutional implications of all public Bills coming to the House
and (b) ‘to keep under review the operation of the constitution’. As a working guide
for its own activities, the committee defined the constitution as:

the set of laws, rules and practices that create the basic institutions of the state, and its com-
ponent and related parts, and stipulate the powers of those institutions and the relationship
between the different institutions and between those institutions and the individual.10

While scarcely inspirational, this at least reflects the potential breadth of the constitu-
tion and explains the wide range of subjects covered by this book.

The making of written constitutions

It was in the late 18th century that the word constitution first came to be identified
with a single document, mainly as a result of the American and French Revolutions.
The political significance of the new concept of constitutions was stressed by the rad-
ical, Tom Paine:

A constitution is a thing antecedent to a government, and a government is only the creature
of a constitution. . . . A constitution is not the act of a government, but of a people consti-
tuting a government, and government without a constitution, is power without a right.11

In the modern world, the making of a constitution normally follows some fundamental
political event – the conferment of independence on an overseas territory; a successful
revolution; the creation of a new state by the union of states which were formerly separ-
ate; or reconstruction of a country’s institutions following a world war. A documentary
constitution normally reflects the beliefs and political aspirations of those who have
framed it. During the 1990s, after the collapse of communism, eastern and central Europe
saw an era of constitution-making, as revolutions against socialist regimes led to the
creation of new structures that embraced liberal constitutional values.

Within the United Kingdom, except between 1653 and 1660 when the country was
governed under Cromwell’s ‘Instrument of Government’, political circumstances have
never required the enactment of a code of rules covering the whole of government.
There have indeed been periods of acute political upheaval culminating in the reform
of certain institutions, for example the revolution of 1688, which was the final act of
the constitutional conflicts of the 17th century. Later there was the first major reform

CAAC01  8/8/06  4:02 PM  Page 5



 

6 Part I · General principles of constitutional law

12 Kilbrandon Report, para 14. And see ch 3 B.
13 See H P Lee [1988] PL 535.
14 See Hogg, Constitutional Law of Canada; and app 1 of the 10th edn of this book.
15 Zimbabwe Constitution Order 1979, SI 1979 No 1600, part III; see de Smith, The New Commonwealth

and its Constitutions, ch 5 and cf Simpson, Human Rights and the End of Empire.

of the House of Commons in 1832 and the crisis over the Lords which led to the
Parliament Act 1911. There have also been the union of England and Scotland in 1707,
the union of Great Britain and Ireland in 1800, and the subsequent questions relating
to the government of Ireland. There was the abdication crisis affecting the monarchy
in 1936. And in 1973 the United Kingdom became a member of what was then the
European Communities. But on none of these occasions was it necessary to reconstruct
the whole system of government. Instead, legislation was passed to give effect in law
to what was made necessary by each political event. A pragmatic approach has pre-
dominated that avoids the difficult task of stating the shared political beliefs and assump-
tions on which the system of government depends. In 1973, the Royal Commission on
the Constitution reported that its task was to examine the need for devolution of power
rather than to make a radical re-examination of the whole constitution.12 And after
1997 the Labour government was criticised for making extensive constitutional
changes without placing them in an integrated programme of reform.

Nevertheless, the Westminster system of government is not incompatible with a 
written constitution. In the past, numerous written constitutions were framed for British
territories overseas, whether as colonies or when they attained independence. The 
earliest constitutions contained no definition of responsible government and did not
guarantee the rights of the citizen. Some of these older constitutions have stood the test
of time virtually unchanged, for example the constitution of the Commonwealth of
Australia, enacted in 1900. The need for constitutional reform has been much discussed
by Australians and in 1986 surviving legal links with the United Kingdom Parliament
were severed by the Australia Act; but many proposed constitutional amendments have
failed to win majority support.13 The Australian position presents a contrast with Canada:
in 1982 the Canada Act, the last Act amending the Canadian constitution to be passed
at Westminster, gave full powers of constitutional amendment to Canada and also enacted
the Charter of Rights and Freedoms as part of the Canadian constitution.14 After 1945,
as British colonies acquired their independence, numerous variants of what was often
referred to as the ‘Westminster model’ constitution were created. It became common
practice for guarantees of rights and declarations of broad political purpose to be included
in the constitutions of the newly independent countries, as in 1979 when Rhodesia
achieved independence as the republic of Zimbabwe.15 Within the United Kingdom,
interest in the idea of a written constitution is low on the political agenda. In reality,
because of devolution to Scotland, Wales and Northern Ireland, the Human Rights Act
1998 and changes in electoral law, as well as the emergence of documents such as the
Ministerial Code and the Code of Conduct for MPs, many areas of government are
subject to written rules, some of which have the force of law. The constitution is not
as unwritten as it was in the past.

Legal consequences of the unwritten constitution
Where there is a written constitution, the legal structure of government may assume a
wide variety of forms. Within a federal constitution, the tasks of government are divided
into two classes, those entrusted to the federal (or central) organs of government, and
those entrusted to the various states, regions or provinces which make up the feder-
ation. Thus in countries such as Germany, Canada, Australia or the USA, constitutional
limits bind both levels of government, and these limits are enforceable in law. In many
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countries it may be desired to place certain rights of the citizen beyond reach of the
organs of government; these fundamental rights may be entrenched by requiring a spe-
cial legislative procedure if they are to be amended or even by rendering them in essence
unalterable, as in Germany.16 Again, many constitutions seek to avoid a concentration
of power in the hands of any one organ of government by adopting a separation of
powers, vesting legislative power exclusively in the legislature, executive power in the
executive and judicial power in the courts.17

Within the United Kingdom, there is no written constitution to secure these objects
or serve as the foundation of the legal system. The resulting vacuum is occupied by
the doctrines of the legislative supremacy of Parliament and the rule of law, their inter-
relation being one of the fundamental questions of public law in Britain.18 These 
doctrines will be examined later, but one result is that formal restraints upon the exer-
cise of power which exist elsewhere do not exist in the United Kingdom. For example,
no truly federal system can exist so long as Parliament’s legislative supremacy is 
maintained. Just as Parliament passed the Government of Ireland Act 1920, devolving 
powers of self-government upon Northern Ireland, so in 1972 Parliament could suspend
operation of the Act of 1920 by re-imposing direct rule upon Northern Ireland.19 For
a federal system to be established a written constitution would be necessary, limiting
the powers of the Westminster Parliament and preventing it from taking back the devolved
powers into its own hands. In law, the powers of the Scottish Parliament and the Welsh
Assembly may be cut down or revoked by further legislation at Westminster; the safe-
guards against this happening are political rather than legal.

Many written constitutions contain a chapter of fundamental rights, the enforcement
of which is entrusted to the courts. The absence of a written constitution is widely con-
sidered to make it difficult and even impossible for the courts to be entrusted with the
protection of such rights against legislation by Parliament. In later chapters this sub-
ject is examined in depth, but the Human Rights Act 1998 has significantly extended
the role of the courts in protecting human rights.

What is certain is that the absence of a written constitution means that there is no
special procedure prescribed for legislation of constitutional importance. Before the
Republic of Ireland could join the European Communities, a constitutional amendment
had to be approved by referendum of the people. In the United Kingdom, while the
European Communities Act 1972 was debated at length in Parliament, the Act was
passed by a procedure having the same basic form as applies to ordinary legislation.
British membership of the EC was in 1975 confirmed by a consultative referendum;
but this was a consequence of divisions in the Labour party. Other referendums have
since been held on the government of Scotland, Wales and Northern Ireland, and a
regional assembly for north-east England. It was expected at one stage that more might
be held, for example, in relation to the European currency. These referendums are held
because they seem desirable or necessary on political grounds, not because of a con-
stitutional obligation. By contrast with written constitutions, which may be described
as rigid because of the special procedure required if they are to be altered, the United
Kingdom has what at least in form is an extremely flexible constitution. It would seem
that there is no aspect of our constitutional arrangements which could not be altered
by an Act of Parliament.20
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The absence of a written constitution affects the sources of constitutional law. Instead
of the constitution being the formal source of all constitutional law, we look both to
Acts of Parliament and also to judicial decisions, which settle the law on matters such
as the principles of judicial review that have never been the subject of comprehensive
legislation. Some institutions, like the Cabinet, do not derive their authority from the
law; many important constitutional rules are not rules of law at all.21 Accordingly, the
absence of a written constitution means that on many matters British government depends
less on legal rules and safeguards than upon political and democratic principles.

Constitutionalism22

According to the principle of constitutionalism as it has developed in the democratic
tradition, one primary function assigned to a written constitution is that of control-
ling the organs of government. As Professor Vile remarked:

Western institutional theorists have concerned themselves with the problems of ensuring that
the exercise of governmental power, which is essential to the realisation of the values of their
societies, should be controlled in order that it should not itself be destructive of the values it
was intended to promote.23

An American commentator has written: ‘The special virtue of constitutionalism . . . lies
not merely in reducing the power of the state, but in effecting that reduction by the
advance imposition of rules.’24

The absence of a written constitution does not, of course, mean that no restraints
or limits upon government are required. In the United Kingdom, the problem is no less
acute than in countries with written constitutions. The absence of a written constitu-
tion makes all the more necessary the existence of a free political system in which official
decisions are subject to discussion and scrutiny by Parliament. Thus, if the parliamentary
process is seen to be failing to provide adequate protection, there is likely to be a call
for other constitutional reforms. Between 1973 and 1997, strong advocacy was heard
for various reforms including what was called a new ‘constitutional settlement’25 and
a new Bill of Rights to protect individual liberties.26 In 1988, a cross-party movement,
Charter 88, called for electoral reform and urged that the courts be given new powers
to protect the individual. In 1991, the text of a complete constitution for the United
Kingdom was published by a research institute.27 Before the 1997 general election, the
Labour and Liberal Democrat parties adopted a common platform of reforms, includ-
ing devolution and incorporation of the European Convention on Human Rights. Many
of these reforms were implemented by the Labour government after 1997. Although
these reforms were criticised for lacking a coherent framework, their overall effect should
strengthen values of constitutionalism.
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What is constitutional law?

There is no hard and fast definition of constitutional law. According to one wide
definition, constitutional law is that part of national law which governs the system of
public administration and the relationships between the individual and the state.28

Constitutional law presupposes the existence of the state29 and includes those laws which
regulate the structure and functions of the principal organs of government and their
relationship to one another and to the citizen. Where there is a written constitution,
emphasis is placed on the rules which it contains and on the way in which they have
been interpreted by the highest court with constitutional jurisdiction. One problem of
definition in the United Kingdom is that many of the rules and practices under which
our system of government operates do not have the force of law.30 Without know-
ledge of these rules and practices, knowledge of the legal rules alone is incomplete and
sometimes misleading. These rules, principles and practices are essential to an under-
standing of the relationship between what may be called the ‘political constitution’ and
the ‘legal constitution’, and give a constitutional meaning to apparently disparate events.31

A further problem of definition is that, unlike legal systems in which law is divided
up into a series of codes, there is no hard and fast demarcation in Britain between con-
stitutional law and other branches of law. An eminent legal historian advised students
of constitutional law that they should take a wide view of the subject: ‘There is hardly
any department of law which does not, at one time or another, become of constitu-
tional importance.’32 For example, in the field of family law, important protection for
family life is given by the European Convention on Human Rights33 and family status
is an important basis for many rules of immigration control.34 In employment law, 
freedom of association and the law of picketing35 are of constitutional importance.
Numerous civil liberty issues arise out of criminal law and procedure. In property law,
public control of private rights is a fertile field for the emergence of disputes. These
examples are not meant to suggest that constitutional law comprehends the whole of
the legal system, but that the manner in which the legal system allocates rights and
duties and arbitrates on disputes is of direct concern to constitutional law.36

Constitutional law and administrative law

In the past, constitutional law gave more emphasis to the role of the state in main-
taining public order and national security than it did to the individual’s right to
employment and housing, education and health services and the conservation of the
environment. We still look to the courts for protection in the sphere of public order
and the criminal law. But in the administration of the social services, and in the exer-
cise of economic regulation, individuals come into contact more often with officials
than with judges. When a dispute arises out of these activities, a citizen may wish to
go to the courts to assert his or her rights and often the procedure of judicial review
enables this to be done.37 However, many prefer to seek redress of the grievance from
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a member of Parliament. Moreover, tribunals and the Parliamentary Ombudsman pro-
vide important means of remedy for the citizen against official action or inaction.38

There is no precise demarcation between constitutional and administrative law in
Britain. Administrative law may be defined as the law which determines the organ-
isation, powers and duties of administrative authorities.39 Like constitutional law,
administrative law deals with the exercise and control of governmental power. A rough
distinction is that constitutional law is mainly concerned with the structure of the prim-
ary organs of government, whereas administrative law is concerned with the work of
official agencies in providing services and in regulating the activities of citizens. Within
the vast field of government, questions often arise as to the sources of administrative
power, the adjudication of disputes arising out of the public services and, above
all, the means of securing a system of control over the activities of government which
maintains an acceptable balance between public needs and the private interests of the
individual.

Constitutional law and public international law

Public international law (the law of nations) is that system of law whose primary func-
tion it is to regulate the relations of states with one another. The system:

presupposes the state, a territorial unit of great power, possessing within its own sphere the
quality of independence of any superior, a quality which we are accustomed to call
sovereignty and possessing within that sphere the power and right to make law not only for
its own citizens, but also for those of others.40

International law thus deals with the external relations of a state with other states;
constitutional law deals with the legal structure of the state and its internal relations
with its citizens and others on its territory. Both are concerned with regulating by legal
process and values the great power that states wield. In the dualist tradition, national
and international law operate at two distinct levels, but both are concerned with state
power. Thus one important branch of constitutional law is the national law relating
to a government’s power to enter into treaties with other states and thus to create new
international obligations.41 So too, the procedure of extradition, by which a criminal
who escapes from one state to another may be sent back to the state in which his or
her crime was committed, operates in both international and national law.42 Inter-
national organisations have today established new forms of cooperation between states
and have set standards of conduct for the international community, for example, in 
the creation of the International War Crimes Tribunal. Increasingly, international 
law has become concerned with the protection of the human rights of individuals and
national minorities. For this and other reasons, the interface between constitutional
law and public international law is rapidly evolving. Courts in the United Kingdom
are increasingly dealing with the effects of what has been called ‘the internationalis-
ation of public law’.43
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Constitutional law and the law of the European Union

The European Union (EU) was created by the Maastricht Treaty in 1992, entered into
by the member states of the European Community. Itself created by means of treaties
between the member states, the European Community was from its inception very dif-
ferent from other international organisations, being equipped with legislative, admin-
istrative and judicial organs, which exercise their powers with direct effect in the member
states. The substantive rules of Community law in the economic and social fields lie
outside the scope of this book. But there can be no doubt that the Community exer-
cises powers of government over the member states, including the United Kingdom, 
in which the British people participate through elections to the Westminster and
European Parliaments: the public law of the United Kingdom has had to adapt to this
reality. Accordingly, the main structure of the EU will be outlined and the implications
of membership for constitutional law examined, including the relationship between
Community law and national law.44

Since the EU exercises powers of a governmental nature over its 25 member states,
its structure, powers and accountability raise the same questions of public law as can
be asked about national governments, although the answers are by no means the same.
As a system of government, the EU already has a ‘constitution’ based on the treaties
that have created it but also on the decisions made by the European Court of Justice
interpreting the treaties and the complex structure of agreements and practices by which
the Union functions.45 Such a constitution comes within Bolingbroke’s use of that term,
mentioned earlier in this chapter, as an ‘assemblage of laws, institutions and customs’
by which states forming the EU have agreed to be governed. In 2005, an ambitious
attempt to provide the EU with a ‘European Constitution’ by that name failed when
it was rejected by referendums in the Netherlands and France. One aim behind this
attempt was to provide the Union with something closer to a written constitution, at
the same time making changes in the EU’s system of government, giving greater effect
to the EU Charter of Fundamental Rights and rationalising a structure that had evolved
untidily since 1957. The doctrine of constitutional law as understood in the United
Kingdom does not exclude participation in a closer system of European integration.
But the deliberate choice of the term ‘European Constitution’ for the document marking
a further stage in European integration probably contributed to the sense that the reform
of the EU’s structure was a direct challenge to the authority of national constitutions.
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Chapter 2

SOURCES AND NATURE OF 
THE CONSTITUTION

If the United Kingdom possessed a written constitution, the main rules of constitutional
law would be contained within it. Alterations to these rules would be made by the pro-
cedure laid down for amending the constitution. In all probability, Parliament would
have power to legislate for such matters as the machinery of elections and the structure
of the courts. If a court exercised the function of interpreting and applying the consti-
tution in disputed cases, its decisions would be an authoritative statement of the mean-
ing of the constitution. The sources of constitutional law would comprise: (a) the 
constitution itself and amendments made to it; (b) Acts of Parliament dealing with mat-
ters of constitutional importance; (c) judicial decisions interpreting the constitution.
By the word ‘source’ is meant the formal origin of a rule which confers legal force upon
that rule. The word source may also be used in other senses: thus the historical sources
of a written constitution include both the immediate circumstances in which it was framed
and adopted, and also the long-term factors which influenced its making. So too, there
are broad political principles which influence the content of particular legal rules. Thus
a long-standing commitment to democracy underlies the legal right of the people to
vote in elections. Such principles are given practical effect in legislation by Parliament
and may influence decisions that the courts take on disputed questions of law.

In section A of this chapter, we examine the formal sources of constitutional law,
under three headings: (a) legislation (b) judicial decisions, and (c) the law and custom
of Parliament. In section B, we consider other types of constitutional rules and prin-
ciples, in particular those often called ‘constitutional conventions’ – they do not have
the force of law but are of great importance in maintaining constitutional government.
We also examine briefly the contribution to constitutional law that is made by the writ-
ings of scholars and jurists. Section C deals with some matters relating to the nature
of constitutional government in Britain that form a necessary background to the study
of the rules and principles of constitutional law. 

A. The formal sources of constitutional law

In the absence of a written constitution, the two main sources of constitutional law
are the same as those of law in general, namely:

(a) Legislation (or enacted law) including Acts of Parliament; legislation enacted by
ministers and other authorities upon whom Parliament has conferred power to legislate;1

exceptionally, legislative instruments issued by the Crown under its prerogative powers;2

and, since 1973, legislation enacted by organs of the European Communities.3

(b) Judicial precedent (or case law), i.e. the decisions of the courts expounding the
common law or interpreting legislation. Since 1973, this includes decisions of the European
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Court of Justice in relation to Community law. The Human Rights Act 1998 requires
all courts and tribunals to take account of relevant decisions of the European Court
of Human Rights.4

A third branch of constitutional law is found in the ‘law and custom of Parliament’
(lex et consuetudo Parliamenti), which derives from the authority inherent in each House
of Parliament to regulate its internal affairs. In general, this is a matter for each House
to enforce.5 As regards customs and practices within government, the courts generally
take the view that these matters are outside the law in its strict sense and are not directly
enforceable in the absence of legislation giving effect to them. But exceptionally, a well-
established governmental practice may give rise to decisions by the courts upholding
the practice as lawful6 or even as creating an obligation to act in a certain way by 
reason of the principle of legitimate expectations.7

Legislation

In the absence of a written constitution, many Acts of Parliament have been enacted
which relate to the system of government. There are few topics of constitutional law
which have not been affected by legislation. Unlike some branches of private law, for
example the general law of contract, a study of constitutional law involves frequent
recourse to the statute book. Those statutes which deal with matters of constitutional
law do not form sections of a complete constitutional code. If a collection were made
of all the legislation (from medieval charters to the present day) which deals with the
form and functions of government, the result would present a very incomplete descrip-
tion of the constitution.8 Moreover, these enactments can each be repealed by another
Act of Parliament. A few statutes, although in law they are generally considered to be
in no different position from other Acts, have special constitutional significance.

1 Magna Carta9 Magna Carta was granted in 1215 by King John in response to pres-
sure from the nobles at Runnymede, but in various forms the charter was confirmed
by later kings with the approval of the English Parliament; it appears on the statute
book in the form confirmed by Edward I in 1297. Its importance lies in the fact that
it contained a statement of grievances, formulated on behalf of important sections of
the community, which the King undertook to redress. The Charter set out the rights
of various classes of the medieval community according to their different needs. The
Church was to be free; London and other cities were to enjoy their liberties and cus-
toms; merchants were not to be subject to unjust taxation. Although both trial by jury
and the writ of habeas corpus owe their origins to other sources, chapter 29 declared
that no man should be punished except by the judgment of his peers or the law of the
land and that to none should justice be denied. These clauses embodied a protest against
arbitrary punishment and asserted the right to a fair trial and a just legal system. Today
few provisions of Magna Carta remain on the statute book but it has been called ‘the
nearest approach to an irrepealable “fundamental statute” that England has ever had’.10
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2 Petition of Right A document enacted by the English Parliament at a much later
period of conflict is the Petition of Right 1628, enrolled on the statute book as 3 Car
1 c 1.11 This contained protests against taxation without consent of Parliament, 
arbitrary imprisonment, the use of commissions of martial law in time of peace and
the billeting of soldiers upon private persons. To these protests the King yielded, though
the effect of the concessions was weakened by the view Charles I held that his pre-
rogative powers were not thereby diminished.

3 Bill of Rights and Claim of Right The ‘glorious revolution’ of 1688 brought about
the downfall of James II of England and James VII of Scotland from his two thrones
and the restoration of monarchy in the two kingdoms on terms laid down by the English
and Scottish Parliaments respectively. These terms were accepted by the incoming joint
monarchs, William and Mary. In England it was the House of Lords and the remnants
of Charles II’s last Parliament that in 1689 approved the Bill of Rights which was 
later confirmed by the post-revolution Parliament.12 This laid the foundations of the
modern constitution by disposing of the more extravagant claims of the Stuarts to rule
by prerogative right.

Its principal provisions (known as ‘articles’), many of which are still in force as part
of English law, declared:

(1) That the pretended power of suspending of laws or the execution of laws by regal
authority without consent of Parliament is illegal.
(2) That the pretended power of dispensing with laws or the execution of laws by regal
authority as it hath been assumed and exercised of late is illegal.
(3) That the commission for erecting the late court of commissioners for ecclesiastical
causes and all other commissions and courts of like nature are illegal and pernicious.
(4) That the levying money for or to the use of the crown by pretence of prerogative
without grant of Parliament for longer time or in other manner than the same is or
shall be granted is illegal.
(5) That it is the right of the subjects to petition the King and all commitments and
prosecutions for such petitioning are illegal.
(6) That the raising or keeping of a standing army within the kingdom in time of peace
unless it be with consent of Parliament is against the law.
(7) That the subjects which are protestants may have arms for their defence suitable
to their conditions and as allowed by law.
(8) That election of members of Parliament ought to be free.
(9) That the freedom of speech and debates or proceedings in Parliament ought not
to be impeached or questioned in any court or place out of Parliament.
(10) That excessive bail ought not be required nor excessive fines imposed nor cruel
and unusual punishments inflicted.
(11) That jurors ought to be duly impannelled and returned. . . .
(12) That all grants and promises of fines and forfeitures of particular persons before
conviction are illegal and void.
(13) And that for redress of all grievances and for the amending, strengthening and
preserving of the laws, Parliaments ought to be held frequently.13

CAAC02  8/8/06  4:02 PM  Page 14



 

Chapter 2 · Sources and nature of the constitution 15

14 APS IX, 38.
15 Halsbury’s Statutes, vol 10, p 40.
16 Ch 7.
17 Pages 78–79.

The Scottish Parliament enacted the Claim of Right in 1689. Its contents followed
those of the Bill of Rights with certain modifications; for example, the distinction between
the suspending and dispensing powers was not made, but all proclamations asserting
an absolute power to ‘cass [quash], annul or disable laws’ were declared illegal.14 Many
provisions of the Claim of Right are still in force within Scotland.

4 The Act of Settlement The Act of Settlement 1700, enacted by the English
Parliament, not only provided for the succession to the throne, but added important
provisions complementary to the Bill of Rights, especially:

That whosoever shall hereafter come to the possession of this crown shall join in communion
with the Church of England as by law established.
That in case the crown and imperial dignity of this realm shall hereafter come to any person,
not being a native of this kingdom of England, this nation be not obliged to engage in any
war for the defence of any dominions or territories which do not belong to the crown of England,
without consent of Parliament.
That no person who has an office or place of profit under the King or receives a pension from
the crown shall be capable of serving as a member of the House of Commons.
That . . . judges’ commissions be made quamdiu se bene gesserint [so long as they are of good
behaviour], and their salaries ascertained and established, but upon the address of both Houses
of Parliament it may be lawful to remove them.
That no pardon under the great seal of England be pleadable to an impeachment by the Commons
in Parliament.15

The Bill of Rights and the Act of Settlement marked the victory of Parliament over
the claim of kings to govern by the prerogative. There was, however, nothing in these
statutes to secure the responsibility of the King’s ministers to Parliament. That import-
ant principle of parliamentary government developed in the 18th century and later, a
product of constitutional practice rather than legislation.16

5 Other statutes of constitutional importance Other principal statutes that form part
of constitutional law include the Act of Union with Scotland 1707, the Parliament Acts
1911 and 1949, the Crown Proceedings Act 1947, the European Communities Act 1972,
the British Nationality Act 1981 and the Public Order Act 1986. Those enacted since
1997 include the Scotland Act 1998, the Human Rights Act 1998, the House of Lords
Act 1999, the Terrorism Act 2000 and the Constitutional Reform Act 2005.

If the United Kingdom had a written constitution, this would be likely to require 
a special legislative procedure to be followed for making textual amendments to 
the constitution. As it is, in two respects a distinction is sometimes drawn between 
constitutional and other legislation. First, the House of Commons may refer Bills of
constitutional significance for detailed examination to a committee of the whole House
rather than to a standing committee,17 but not all Bills of constitutional significance
are treated in this way. Second, by the doctrine of implied repeal, a later Act prevails
over an earlier Act which is inconsistent with the later Act; however, in the case of
some statutes of special significance, the courts are sometimes reluctant to hold that
they have been overridden by a later Act. Indeed, in 2002 it was held that ‘consti-
tutional’ statutes (those that govern the legal relationship between citizen and state ‘in
some general, overarching manner’ or affect the scope of fundamental constitutional
rights) are unlike ‘ordinary’ statutes in that the former may not be impliedly repealed,
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although they may be repealed when the actual intention of a later Parliament is stated
expressly.18

Moreover, although there is no settled custom requiring this, the practice of holding
a referendum of electors when certain fundamental constitutional changes are pro-
posed has developed since 1973. Although the Labour government undertook to 
hold a national referendum on the new European constitution and on entry into the
European monetary system; in the event, neither referendum has been needed. But 
a future government that wished to abolish the Scottish Parliament would find it 
difficult to resist a referendum on the proposal.19

Case law

The other main source of rules of law is found in the decisions of the superior courts,
stated in authoritative form in the law reports. Under the doctrine of precedent, or
‘stare decisis’ (i.e. the duty of courts to observe decided cases), these decisions are 
binding on inferior courts and may, according to the relative status of the courts in
question, bind other superior courts.20 Judge-made law takes two principal forms.

1 The common law This consists of the laws and customs which have from early
times been declared to be law by the judges in deciding cases coming before them. In
the reports of these cases are found authoritative expositions of the law relating to the
prerogatives of the Crown,21 the remedies of the subject against illegal acts by public
authorities and officials,22 and the writ of habeas corpus,23 which in English law 
protects individuals against unlawful detention. Such decisions established the prin-
ciple that ‘from its very earliest days’ the common law ‘set its face firmly against the
use of torture’.24

Examples of judicial decisions are Entick v Carrington, which held that a Secretary
of State had no power to issue general warrants for the arrest and search of those pub-
lishing seditious papers;25 and, in modern times, Burmah Oil Co v Lord Advocate, which
held that the Crown must compensate the owners of property taken in the exercise 
of prerogative powers,26 Conway v Rimmer, which held that the courts had power to
order the production of documents in evidence for which Crown privilege had been
claimed,27 and M v Home Office, holding that the Home Secretary had committed con-
tempt of court in not obeying a judge’s order to bring a deported Zairean teacher back
to the United Kingdom.28 These decisions, made by the most senior judges in the United
Kingdom, declare important rules of public law which often would not have been enacted
by Parliament. In the absence of a written constitution, such decisions provide what
have been called the legal foundations of British constitutionalism.29 Even so, they are
not binding for all time since they may be set aside or amended by Parliament, even
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retrospectively.30 As the final court of appeal, the House of Lords may in exceptional
circumstances review and, if necessary, alter the law laid down by its own earlier deci-
sions.31 Moreover, if the case concerns rights under Community law, a House of Lords
decision is subject to the European Court of Justice at Luxembourg;32 in cases affect-
ing human rights, the European Court of Human Rights may hold that the national
decision conflicts with the European Convention on Human Rights.33 Judicial decisions
provide the foundations for such principles as the legislative supremacy of Parliament
and judicial review of executive action.34

2 Interpretation of statute law As a general rule, the courts have no authority to rule
on the validity of an Act of Parliament (although they have such authority in the case
of subordinate legislation),35 but they have the task of interpreting enacted law in cases
where the correct meaning of an Act is disputed. Important issues of public law may
arise out of the interpretation of statutes, as may be seen from two recent decisions of
the House of Lords. In one, the House held, under the Human Rights Act 1998, that
a power conferred by Parliament in 2001 to detain foreigners suspected of involve-
ment with terrorist acts infringed their right to liberty and could not be exercised to
bring about their indefinite imprisonment without charge or trial; such imprisonment,
said Lord Nicholls, ‘is anathema in any country which observes the rule of law’.36 In
the other, the Environment Secretary had, under an Act of 1985, a broad power to
make regulations restricting increases in certain residential rents. He used this power
to protect tenants against increases resulting from judicial decisions on the assessment
of rents; landlords claimed that the power could be used only as a measure against
inflation. In upholding the regulations, the law lords discussed the court’s approach to
deciding the meaning of the 1985 Act. As Lord Bingham said, ‘the overriding aim . . .
must always be to give effect to the intention of Parliament as expressed in the words
used’.37 Lord Nicholls said:

The task of the court is often said to be to ascertain the intention of Parliament expressed in
the language under consideration. This is correct and may be helpful, so long as it is remem-
bered that the ‘intention of Parliament’ is an objective concept, not subjective. The phrase is
a shorthand reference to the intention which the court reasonably imputes to Parliament in
respect of the language used. It is not the subjective intention of the minister or other persons
who promoted the legislation. Nor is it the subjective intention of the draftsman, or of indi-
vidual members or even of a majority of individual members of either House.38

Lord Nicholls explained that in seeking the meaning of the words used by Parlia-
ment, the courts employ established principles of interpretation as useful guides and, if
necessary, use internal aids (found in the rest of the Act) or external aids (for example,
material outside the Act) to identify the mischief that the statute is intended to cure
and the purpose of the legislation.

Since most powers of government are derived from statute, the judge-made law which
results from the interpretation of statutes is of great importance in administrative law.
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The principles (or presumptions) of statutory interpretation are seldom conclusive and
sometimes point in opposite directions.39 The task of the court in discovering the 
meaning or effect of words used by Parliament always requires analysis of the text 
of the legislation. But if the policy or purpose of a statute can be determined, it may 
be possible to give an interpretation consistent with that. There was formerly a rule
that the courts may not look at Hansard (the record of debates in Parliament) to dis-
cover the meaning of legislation, although limited use might be made of documents such
as the reports of royal commissions and parliamentary committees as an aid to identi-
fying the mischief which legislation was intended to remedy.40 However, Hansard was
used to discover the intention of Parliament in approving regulations which gave effect
to a decision of the European Court of Justice.41 In 1992, the House of Lords modified
the former rule: a court may use Hansard as an aid to statutory construction where
the legislation is ambiguous or obscure and the material relied on consists of clear state-
ments made by a minister or other promoter of the Bill.42

Certain presumptions of interpretation are of constitutional importance. Thus many
Acts do not in law bind central government, since the Crown is presumed not to be
bound by legislation, unless this is expressly stated or necessarily implied.43 It has often
been presumed that Parliament does not intend to take away common law rights by
implication, as distinct from express words. Thus the courts have held that Parliament
does not intend to take away the property of a subject without compensation44 or to
deprive a subject of access to the courts,45 and have interpreted penal statutes strictly
in favour of the citizen: thus a statute creating a criminal offence will not in the absence
of express words be held to be retrospective.46 In recent decisions, the courts have used
these presumptions to develop the idea of common law constitutional rights, such as
the right of access to a court, which may be abrogated but only by express words or
necessary implication.47 It has been said that Parliament does not legislate in a vacuum,
but against a background of constitutional democracy that includes the ‘principle 
of legality’. According to Lord Hoffmann: ‘The principle of legality means that
Parliament must squarely confront what it is doing and accept the political cost.
Fundamental rights cannot be overridden by general or ambiguous words.’48

Most principles of interpretation evolved from judicial decisions, but new rules of
interpretation may be imposed on the courts by Parliament. Under the Human Rights
Act 1998, all legislation, whenever made, must, ‘so far as it is possible to do so’, be
read and given effect in a way that is compatible with the rights protected by the European
Convention. This may lead to an outcome that goes far beyond any interpretation that
would have been acceptable in the past, and the effect may be to amend the statute.49

British membership of the European Union directly affects our traditional
approaches to interpretation, since in most European legal systems the methods of 
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legislative drafting and the rules of statutory interpretation are very different from those
in Britain. Where it is necessary for a provision of a European treaty or regulation to
be interpreted in a British court, art 234 of the EC Treaty enables the question of inter-
pretation to be settled by the European Court of Justice.50 British courts must follow
that court’s practice by giving a purposive construction to regulations intended to com-
ply with EC directives.51

It is an essential principle of the concept of law that enacted laws should be inter-
preted by judicial bodies independent of the legislature which made the law: statutory
provisions authorising the government to define the meaning of terms used in an Act of
Parliament endanger this principle. While the courts must be able to act independently
of the executive in interpreting legislation, their duty is to decide what Parliament must
be taken to have intended and they are not free merely to decide what they believe
may be in the public interest.52

The law and custom of Parliament

Legislation enacted by Parliament and decisions of the courts are sources of legal rules
with which every lawyer is familiar, but the same cannot be said of the law and 
custom of Parliament. In earlier days, reference was often made to the ‘High Court of
Parliament’. Although the notion of Parliament as a court has been superseded today,
each House has for centuries had certain privileges and immunities, and also power
over its own procedure. A striking illustration of procedure that is of constitutional
significance is found in the rules that determine how a Bill proceeds through each House,
and require that it receives three readings in each House as well as a stage at which
the text may be scrutinised in detail and amended. Many other rules of constitutional
importance are contained in the standing orders of the two Houses, as well as in 
resolutions of each House and in rulings by the Speaker of the House of Commons.
The inherent authority of each House to control its own internal affairs is respected
by the courts, which do not interfere in these matters.

Although neither House can legislate for the outside world by its own action, each
House can regulate its own internal affairs. Thus, each House has adopted what is termed
a ‘Code of Conduct’ for its own members. The Codes oblige all members to register
their financial and other interests, and each House may enforce compliance with these
rules.53 In an extreme case, the House of Commons may expel an MP who is in ser-
ious breach of these rules or other rules of conduct. The authority of each House to
make rules for its own members and officers is recognised by the courts.

Moreover, many informal practices and understandings are observed between the
main parties in the Commons, between the front benches and the backbenchers, and
between the main parties and the smaller parties. Such practices are not contained 
in the House’s standing orders, but they directly affect parliamentary business. These
practices resemble the customary practices and understandings that arise outside
Parliament and are examined in the next section of this chapter. For one party to depart
unilaterally from these agreed practices could cause other parties to react in kind to
the changes, leading possibly to the withdrawal of cooperation between government
and opposition (on such matters as pairing between absent MPs or the timetabling of
Bills) and eventually to changes in the rules of procedure.
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B. Other rules and principles, including constitutional conventions

Many important rules of constitutional behaviour, which are observed by the Queen,
ministers, members of Parliament, judges and civil servants, are contained neither in
Acts nor in judicial decisions. Disputes which arise out of these rules rarely lead to
action in the courts and judicial sanctions are not applicable if the rules are broken.
A wide variety of names has been given to these rules: the positive morality of the con-
stitution,54 the unwritten maxims of the constitution,55 and ‘a whole system of polit-
ical morality, a whole code of precepts for the guidance of public men’.56 Dicey referred
to them as:

conventions, understandings, habits or practices which, though they may regulate the conduct
of the several members of the sovereign power . . . are not in reality laws at all since they are
not enforced by the courts.57

Under Dicey’s influence, the most common name given to this phenomenon is consti-
tutional convention.

This meaning of the word convention is quite different from its meaning in inter-
national law, where a convention is a synonym for a treaty, or binding agreement
between states. But the notion of conventional conduct does include a strong element
of what is customarily expected, in the sense of ordinary or regular behaviour. In com-
mon speech behaviour may be described as unconventional if it departs from accepted
patterns of social behaviour and opinion. Most discussion of constitutional conven-
tions has gone beyond description of conduct which is merely a customary practice
and has suggested that conventions give rise to binding rules of conduct.58 John
Mackintosh described a convention as ‘a generally accepted political practice, usually
with a record of successful applications or precedents’59 but other authors describe
conventions as:

rules of constitutional behaviour which are considered to be binding by and upon those who
operate the Constitution but which are not enforced by the law courts . . . nor by the pre-
siding officers in the Houses of Parliament.60

An important distinction may be drawn between regarding conventions as (a) merely
descriptive statements of constitutional practice, based on observation of what actually
happens; or (b) prescriptive statements of what should happen, based in part upon 
observation but also upon constitutional principle. We return later to the choice
between these two approaches;61 but at present we will assume that conventions are
concerned with matters of obligation and will explore the nature of that obligation.
First, some examples will be given of conventional rules that affect constitutional
behaviour and in each case relevant legal rules will be mentioned.
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Conventional rules of the constitution: some examples

1 It is a rule of common law that the royal assent must be given before a Bill which
has been approved by both Houses of Parliament can become an Act of Parliament.62

The manner in which the royal assent may be given is now regulated by statute and
in certain circumstances the royal assent may be signified by others on behalf of the
Queen.63 These rules deal with a vital matter of legal form. But a more important 
conventional rule is that the royal assent is granted by the Queen on the advice of her
ministers. Where a Bill has been passed by both Houses of Parliament, the royal assent
will be given as a matter of course. The monarch’s legal power to refuse assent was
last exercised by Queen Anne in 1708, when (apparently with the approval of her min-
isters and without objection by Parliament) the royal assent was refused to the Scottish
Militia Bill.64 In the Irish crisis of 1912–14, the Unionists suggested to George V that
he should withhold assent from the Bill to give home rule to Ireland. The Liberal Prime
Minister, Asquith, advised the King against this and the royal assent was granted.65

While the Queen may not of her own initiative refuse the royal assent the position may
be different if ministers themselves advise this course, although this advice would have
to be defended in Parliament and would be highly controversial.

2 In law the Queen has unlimited power to appoint whom she pleases to be her min-
isters. Statutes provide for the payment of salaries to ministers and limit the number
of appointments which may be made from the House of Commons.66 There is no rule
of law which prevents the monarch appointing to ministerial office a person who is
outside Parliament. But all appointments are made by the monarch on the advice of
the Prime Minister and the principle of ministerial responsibility67 requires that a min-
ister should belong to one or other House of Parliament. If a non-member is appointed
to ministerial office, he or she will receive a life peerage: the earlier practice of expect-
ing such a person appointed to win a seat at an early by-election (last seen in 1965)
has lapsed since no government today willingly causes a by-election to be held in one
of its own seats.

3 Although the conduct of a general election is governed by detailed statutory rules,68

no legal rule regulates the conduct of the Prime Minister when the result of the elec-
tion is known. But by a long-standing conventional rule, the government must have
the confidence of a majority in the Commons. Therefore when it is clear from the elec-
tion results that the Prime Minister on whose advice the election was called has lost
the election and another party has been successful, he or she must resign immediately
without waiting for the new Parliament to meet.69 Where the result of the election gives
no party an overall majority in the Commons, the Prime Minister may continue in office
for so long as is necessary to discover whether he or she is able to form a coalition or
to govern with the support of other parties. In February 1974, when this situation arose,
three days elapsed before Mr Heath decided to resign, having learned that the Liberal
MPs would not support him. In 1979, an Opposition motion of no confidence in 
the Labour government was carried by one vote (on 28 March 1979) and forced 
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Mr Callaghan to call an election in May 1979. He resigned as Prime Minister as soon
as it was clear that the Conservative party had won the election.

4 High Court judges in England and Wales hold their offices by statute during good
behaviour, subject to a power of removal by the Queen on an address presented to her
by both Houses; by statute they are disqualified from membership of the Commons.70

Before appointment as a judge, a lawyer may have been active in party politics but a
conventional rule requires him or her on appointment to sever links with the party
which he or she had formerly supported. In 1968, a Scottish judge, Lord Avonside,
agreed to serve on a committee to consider the future constitution of Scotland which
Mr Heath, the leader of the Opposition, had established: he resigned from the com-
mittee when his membership of the Conservative party’s committee became a matter
of controversy.71 This convention is now incorporated in guidance to judges about 
their outside activities.72 The ‘Law Lords’ (Lords of Appeal in Ordinary) have long been
members of the House of Lords. While they may take part in the legislative work of
the House, they do not belong to a party group and do not speak ‘in matters where
there is a strong element of party political controversy’.73 This position will change 
when, under Part 3 of the Constitutional Reform Act 2005, a new Supreme Court for
the United Kingdom comes into being and takes over appellate functions from the 
Law Lords.

5 Under the Scotland Act 1998, the Scottish Parliament has, since July 1999, had power
to legislate on the subjects devolved to Scotland, but the Westminster Parliament retains
full power to legislate for Scotland. By what is known as the ‘Sewel convention’, now
based on an agreement between the government in London and the Scottish Executive,
the Westminster Parliament will not legislate for Scotland on devolved matters except
with the agreement of the Scottish Parliament.74

6 The legal opinions which the Law Officers of the Crown give to the government are
in law confidential and are protected by legal privilege from being produced as evid-
ence in court proceedings. They may, however, be published by the government or 
quoted from in Parliament if (as rarely happens) a minister considers it expedient that
the Commons should be told of their contents.75 During the Westland affair in 1986,
the Secretary of State for Trade and Industry (Mr Brittan) authorised civil servants to
leak to the press extracts from a confidential letter to him from the Solicitor-General,
without first seeking the latter’s consent. ‘Cover’ but not approval for the leak was
sought from the Prime Minister’s office. Under a storm of criticism for these events,
Mr Brittan resigned, thus reinforcing the authority of the rule which the Law Officers
sought to defend.76 The code of conduct for ministers now states that the content of
advice given by the Law Officers ‘must not be disclosed outside Government without
their authority’.77 Much controversy surrounded the government’s refusal to publish
the text of an opinion given by the Attorney-General to the Prime Minister on 7 March
2003 regarding the legality of an invasion of Iraq by American and British forces in
the absence of a further resolution from the UN Security Council. The Attorney-General
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published a brief summary of his view a few days later, but the text of his opinion was
published two years later only after extensive extracts had been leaked to the press.78

Many more examples of conventional rules could be given. They serve a wide variety
of purposes and vary widely in importance. Such rules develop under every system of
government, whether a written constitution exists or not. Their special importance in
Britain today is that it is through such rules and practices that the system of Cabinet
government develops and continues to evolve. With such a diversity of subject matter,
what general characteristics, if any, do these rules possess?

General characteristics79

Although some long-established conventional rules (like the rule that the Queen’s speech,
read at the opening of each session of Parliament, is prepared by her ministers) have
great authority and are universally known, many have developed out of a desire to
avoid the formality, explicitness and publicity associated with changes in the law. The
development of a regular practice may enable legislation on a point of principle to 
be avoided. The role of the monarch in the conduct of government has almost disap-
peared since the 18th century without a series of statutes removing one royal power
after another. In the same way, many powers have been acquired by the Prime Minister
by the operation of convention rather than as the result of legislation. Conventional
rules may be used for discreetly managing the internal relationships of government while
the outward legal form is left intact.

The informality of such rules is often accentuated by the fact that the rules them-
selves are not formulated in writing, but this is not always the case. As we have seen,
the rule that judges should not undertake political activities has now a written form.
Moreover, the government may give to the Commons an undertaking about the future
use of its powers – for example, about the laying of treaties before the House to enable
them to be debated80 – or may convey to the House undertakings regarding future prac-
tice in the making of appointments by the Sovereign or Prime Minister. Such under-
takings are publicly recorded.81

The development of unwritten rules is often an evolutionary process that occurs before
clear rules of conduct emerge. In retrospect, we can identify when (for instance) the
royal assent was last refused to a Bill (1708) or a member of the House of Lords last
held office as Prime Minister (1902). But because such occurrences are impossible today,
we cannot conclude that this has always been the case since the last such occasion. At
any given time, it may be difficult to tell whether practice on a certain matter has hard-
ened into a rule, particularly when the practice is negative in character. A recent instance
has concerned whether the Lord Chancellor, as a member of the government, may 
properly sit as a judge to decide appeals in the House of Lords. When Lord Irvine was
Lord Chancellor, he insisted on retaining his right to sit as a judge,82 but when Lord
Falconer was appointed to the office in June 2003, he declared that he would not do
so. This statement could have been sufficient to establish a new convention binding on
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future Lord Chancellors. In fact, it was a precursor of the Constitutional Reform Act
2005, which took away the judicial role of the Lord Chancellor.

As with all forms of rules, disputes may arise about the meaning and effect of 
conventional rules, particularly when they have not been formulated in a definitive 
written form. The enforcement of many conventional rules may depend essentially on
the force of public and political opinion. Disputes about the existence and content of
legal rules are typically settled by judicial decision. If many legal rules have an ‘open
texture’,83 how much more ‘open’ will be the texture of non-legal rules where there is
no definite procedure for resolving disputes about existence and content.

In the past, accounts of constitutional conventions often concentrated on the rules
by which powers legally vested in the monarch came to be exercised by ministers 
of the Crown. Dicey considered that conventions were ‘rules intended to regulate the
exercise of the whole of the remaining discretionary powers of the Crown’.84 It is 
more accurate to say that conventional rules regulate the conduct of those holding 
public office. Our constitutional system allots different roles to the monarch, ministers,
judges, civil servants and so on. Anyone who would play one of these roles must observe
the restraints which the system imposes on those who accept that office. Edward VIII
was not willing to accept these constraints and was required to abdicate.85 So, too, a
minister who does not observe or does not accept the constraints of his or her office
must resign. In January 1986, Mr Michael Heseltine, Secretary of State for Defence,
walked out of a Cabinet meeting and resigned his post because he was not prepared
to accept a requirement of Cabinet Office clearance for all further ministerial state-
ments on the Westland affair.86 In 2005, Mr David Blunkett resigned from the Cabinet
when it became known that, after leaving a Cabinet post once before, he had breached
the clear rule in the Ministerial Code that requires former ministers to seek advice from
an independent committee before they accept business appointments.

Why are conventional rules observed?

Dicey, writing as a lawyer in a period dominated by Austinian jurisprudence according
to which laws were observed because they could be enforced against the citizen by the
coercive power of the state, said:

the sanction which constrains the boldest political adventurer to obey the fundamental prin-
ciples of the constitution and the conventions in which these principles are expressed, is the
fact that the breach of these principles and of these conventions will almost immediately bring
the offender into conflict with the courts and the law of the land.87

To support this view, Dicey argued that Parliament meets at least once a year because
the government would be compelled to act unlawfully if this did not happen. This 
particular argument has been shown to be much weaker than Dicey had supposed.88

In any event, the rule which the supposed legal sanction supports is antiquated. 
Today, Parliament is expected not merely to meet once a year but to be in session at
Westminster for about 34 weeks in the year, interspersed with holidays and the long
summer recess. During these weeks there is a customary pattern of parliamentary work
to be done. The Provisional Collection of Taxes Act 196889 imposes certain constraints
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upon the timetable of Parliament, but this in itself does not explain why Parliament
meets regularly throughout the year. That Parliament should do so is expected by politi-
cians and citizens alike.

It is nearer the mark to say, as did Sir Ivor Jennings, that conventions are observed
because of the political difficulties which arise if they are not.90 As these rules regulate
the conduct of those holding public office, possibly the most acute political difficulty
which can arise for such a person is to be forced out of office. It is therefore crucial
to know who may exercise the power of removing the holder of public office from his
or her position. But an explanation merely in terms of political difficulties is inade-
quate since not every event which gives rise to political difficulties (for example, an
unpopular Bill) is a breach of a conventional rule. The Supreme Court of Canada stated
that the main purpose of conventions is to ensure that the legal framework of the con-
stitution is operated in accordance with the prevailing constitutional values of the period.91

On this basis, conventions are observed for the positive reason that they express pre-
vailing constitutional values and for the negative reason of avoiding the difficulties that
may follow from ‘unconstitutional’ conduct.

Formulating rules of good government

It has often been said that, as conventional rules derive neither from legislation nor
from decisions of the courts, they have an uncertain existence and are not ultimately
backed up by any obligation. Indeed, so long as the obligations owed by ministers to
Parliament or to the Prime Minister rested on mere understandings of what the polit-
ical game required, or on values shared by tacit agreement between those concerned,
the obligations were not written down and their existence or content could be disputed.

Today, in many areas of government, particularly regarding standards of integrity
in public life, written codes of behaviour exist – for the civil service, for ministers, for
members of Parliament and for public authorities. These codes may not be authorised
by legislation or enforced by the courts, but it would be wrong to claim that observ-
ance is not obligatory or that the codes lack legal authority. An important rule in the
Ministerial Code92 is that ministers should give accurate and truthful information to
Parliament and that ministers who knowingly mislead Parliament will be expected to
offer their resignation to the Prime Minister. It is up to each House to ensure that this
rule is observed.93 A minister in breach of the Ministerial Code knows that a refusal
to resign may lead to a dismissal. Under the same code, ministers must ‘ensure that no
conflict arises, or appears to rise, between their public duties and their private inter-
ests, financial or otherwise’. Enforcement of this principle is primarily for the Prime
Minister, acting in the light of public and parliamentary opinion. Yet if a minister’s
decision breached this principle, and if someone adversely affected sought judicial 
review of the decision, the Administrative Court could if necessary take provisions of
the code into account. Even where a code of rules does not yet exist in an area, clear
principles of conduct may have emerged that impose obligations enforceable in public
law. Other rules of ‘good government’ that may have a potentially similar effect are
the rules of public accounting,94 the principles of good administration as applied by
the Parliamentary Ombudsman95 and the principles contained in the Cabinet Office’s
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code of practice on consultation. As regards the judiciary, there is now a statutory basis
for the operation of disciplinary rules and procedures affecting various levels of
judges.96 What we can identify here is an evolving regulatory process: the starting point
is broad power to lead or direct an organ of government; the need to regulate the 
conduct of office-holders leads to emergence of principles, best practice and rules, and
ultimately a code of rules. The outcome of such a process may be little different in
legal terms from a code of practice authorised by statute.

The meaning of ‘unconstitutional’

Where a written constitution ranks as fundamental law, acts which conflict with the
constitution may be held unconstitutional and thus illegal. In the United Kingdom, 
the term ‘unconstitutional’ has no defined content. The 19th-century jurist, Austin, 
suggested that the Sovereign was acting unconstitutionally when he infringed the 
maxims of government which with popular approval he generally observed – but by
definition the Austinian Sovereign could not act illegally.97 For Freeman, unconstitu-
tional conduct was conduct contrary to ‘the undoubted principles of the unwritten but
universally accepted constitution’.98 Where conduct breaches a written constitution,
‘unconstitutional’ is likely to mean ‘illegal’; where it breaches unwritten values or prin-
ciples of government, the term may mean ‘wrong’. The two senses of ‘unconstitutional’
were illustrated in the Canadian constitutional controversy of 1981–82, when the Supreme
Court dealt separately with the issues of whether it would be (a) illegal and (b) in breach
of convention for the Federal Parliament to adopt resolutions requesting amendments
to the constitution which were opposed by eight of the ten provinces.99 On the first
question, the court held (by seven to two) that such action would not be illegal, but
on the second question (by six to three) that it would be in breach of convention.

While conduct may be unconstitutional without being illegal, illegal acts may be uncon-
stitutional. British politicians who instigated or covered up criminal offences for polit-
ical ends would be in breach of the standards of behaviour recognised by public opinion,
as well as in breach of the criminal law. Ministers are restrained from exceeding their
powers not only by the likelihood of legal sanctions, but also by the obligation on 
government to conduct its affairs according to law. When used concerning executive
decisions, ‘unconstitutional’ implies that a decision is not merely incorrect in law but
also contrary to fundamental principle, for example where a policy of the Inland Revenue
involved ‘taxation by self asserted administrative discretion and not by law’.100 It is 
in this sense that exemplary damages may in exceptional cases be awarded in the law
of tort when public authorities or officials commit wrongful acts that are ‘oppressive,
arbitrary or unconstitutional’.101

However, it may not be easy to determine whether the boundary between constitu-
tional and unconstitutional conduct has been crossed, especially where there is no 
universally accepted rule of conduct. Different politicians may take opposing views of
the constitutional propriety of the acts of a government. Unpopular proposals for new
legislation are not for that reason unconstitutional, but a Bill which sought to destroy
essential features of the electoral system or to give the Cabinet power to overrule deci-
sions of the courts could rightly be described as unconstitutional.
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Another difficulty in determining what is constitutional in a given situation is 
that there may be no relevant precedent. When in 1932 the Cabinet of the National
government agreed to differ on a major issue of economic policy, an attack on the 
government for unconstitutional conduct was met by the rejoinder:

Who can say what is constitutional in the conduct of a National Government? It is a preced-
ent, an experiment, a new practice, to meet a new emergency, a new condition of things.102

In 1975 the open disagreement of the Labour Cabinet over Britain’s continued 
membership of the EEC was defended in similar terms.

Consequences of a breach of conventional rule

Various consequences may follow the breach of conventional rules. Loss of office or
departure from public life is the severest consequence, as when a minister is forced to
resign because of an open disagreement with stated government policy. The force of
public opinion may compel the offender to think again: thus the Scottish judge who
in 1968 joined a committee established by the Conservative party resigned rather than
prejudice the work of the committee.103 In these instances, the outcome reinforces the
established rule. A less serious consequence would be a reprimand or a reminder not
to act similarly in the future, given by someone in a position to enforce the rule. If no
adverse consequences follow, the matter becomes more open. It may be expedient that,
for instance, the Prime Minister should turn a blind eye to acts of colleagues that breach
a rule for ministers: but if such acts are repeatedly condoned, it must be asked whether
the rule has been abandoned or modified. Some departures from normal practice 
do not harm the core elements of government. Between 1997 and 2001 there existed
a sub-committee of the Cabinet that included both Labour ministers and Liberal
Democrat members. Its function was to provide liaison between the government 
and Liberal Democrats on reforms which the parties had both supported at the 1997
election. The utility of this device was limited and it was not revived after the election
in 2001.

As constitutional rules often give rise to reciprocal obligations, one consequence 
of a breach may be to release another office-holder from the normal constraints that
would apply. When Ian Smith’s Cabinet in 1965 unilaterally declared Rhodesia’s 
independence, the immediate response of the UK government, conveyed through the
Governor-General of Rhodesia, was to dismiss the entire Cabinet. This dismissal
proved purely nominal. More significantly, the Southern Rhodesia Act 1965 was passed
at Westminster to give the British government power to legislate for the domestic 
affairs of Rhodesia, overriding the previous convention that Westminster would not
exercise its sovereignty in such matters except with the agreement of the Rhodesian
government.104

Another consequence may be the passing of legislation to avoid a similar breach in
the future. When in 1909 the Lords rejected the Liberal government’s Finance Bill, the
crisis was resolved only by the Parliament Act 1911, which removed the power of the
Lords to veto or delay money Bills. The 1911 Act contained other provisions intended
to place the Lords–Commons relationship on a new footing.105 These provisions led 
in turn to new conventions regarding the use by the House of Lords of its residual
powers.
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Should all conventional rules be enacted as law?

In theory, all conventional rules of the constitution could be enacted in legal form by
Parliament. Written constitutions in the Commonwealth have adopted various means
of incorporating conventions: express enactment of the main rules, wholesale adoption
by reference to practice in the United Kingdom and so on.106

If a written constitution were to be drafted for the United Kingdom, many hard deci-
sions on these matters would have to be made. It would, for example, be very difficult
to anticipate every possible eventuality in which the monarch might be required to 
invite a new Prime Minister to form a government. There would be no real difficulty
in framing the main principles of responsible government, but this would make little
difference if the principles continued to govern an essentially political relationship 
between government and Parliament: to make the doctrine of responsible government
enforceable by the courts would be to change its character entirely.107

While legislation may be useful in the case of particular rules that need to be clarified,
there is little to be said for attempting to prepare a single document that would include
all informal constitutional rules. For one thing, this would not stop the process start-
ing again by which formal rules are gradually modified by informal practices. For another,
it is more effective to bring together the rules on a defined subject-matter, like the
Ministerial Code, than to aim at a complete statement of all constitutional rules.

Nonetheless, developments over the last 15 years as regards the principles and 
standards that apply to the holding of public office have been beneficial. The report
of the Nolan Committee in 1995108 led to a statement of broad principles as well as
to the detailed application of the principles to central and local government, and to
other public bodies. As we have already seen, the need to avoid conflict between the
public interest and someone’s private interests is suitable for regulation by rules that
are clear-cut and enforced.

There are also changing areas of public policy in which inherited constitutional prac-
tices cease to be acceptable. Thus, there is a strong case for requiring Parliament to
give approval before a government enters on military conflict. In 2003, although on
earlier precedents a vote in the Commons was not essential before British troops invaded
Iraq, the House voted to approve the government’s decision. But in agreeing to the
holding of this vote, the government did not state that this was a course of action that
would be followed in the future, and in 2006 there continued to be a demand for a
formal requirement of this kind.

In a democratic state that emphasises executive accountability to Parliament, con-
stitutional obligations exist that are based neither on legislation nor on decisions of the
courts. Legal rules, whether stemming from the judges or Parliament, may continue in
force long after the original reasons for them are forgotten. The relative informality
of many constitutional rules makes for greater flexibility as circumstances change.109

This does not mean that so long as the original circumstances continue, there is no
rule or no obligation. The abdication of Edward VIII and the reasons for it have had
a continuing influence on later monarchs and their advisers. So, too, the process by 
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which Conservative MPs caused Mrs Thatcher to resign as Prime Minister will have had
implications for later Prime Ministers, however strong their majority in the Commons.
These consequences are more important than the fact that commentators differ on the
precise lessons to be drawn from such events.

One lesson from previous events is that short-term political expediency may be a
temptation that an experienced government ought to resist, and that constitutional prin-
ciple may provide more reliable norms of conduct. As Freeman wrote in 1872:

Political men may debate whether such and such a course is or is not constitutional, just as
lawyers may debate whether such a course is not legal. But the very form of the debate implies
that there is a Constitution to be observed, just as in the other case it implies that there is a
law to be observed.110

The motives for human conduct are usually mixed. If we seek to understand the beha-
viour of the Sovereign, a politician or a judge, we may discover a degree of enlightened
self-interest and also a strong perception of constitutional obligation. If that percep-
tion is shared by others in a similar position, as well as by informed commentators, 
it is difficult to explain such behaviour without reference to the perceived obligation.
The fact that conventional rules may change without formal amendment does not mean
that they are irrelevant to political behaviour.

The attitude of the courts

In this discussion it has been assumed that conventional rules are not capable of being
enforced through the courts. If, when a rule has been broken, a remedy is available in
the courts for securing relief or imposing a sanction upon the wrongdoer, this would
indicate that the rule has the quality of law. Where an informal rule has been broken,
no remedy will be available in the courts. Often the citizen’s only recourse will be polit-
ical action – a complaint to an MP, a letter to the press, a public demonstration or
protest. In view of the political nature of most conventional rules, the stress on polit-
ical or parliamentary remedies is appropriate. Moreover, many conventional rules, for
example those relating to the Cabinet system, do not affect a citizen’s rights closely
enough for a judicial remedy to be justified.

It may however be necessary for a court to take into account the existence of a con-
ventional rule in making its decision on a point of law. This is likely to happen in admin-
istrative law cases where the courts have taken judicial notice of the fact that civil servants
take decisions in the name of ministers and that ministers may be called to account by
Parliament for the decisions, but the courts are also aware that such accountability may
not provide an effective remedy for the individual.111

The Crossman diaries case, in which the Attorney-General tried to prevent a news-
paper publishing the diaries of a former Cabinet minister, is an outstanding illustra-
tion of the inter-relation of legal and non-legal rules. In this case, an attempt was made
by the Attorney-General to prevent the breach of a conventional rule and to establish
the existence of a legal obligation. The court held that former Cabinet ministers could
be restrained by injunction from publishing confidential information which came to
them as ministers, since there was a legal obligation to respect that confidentiality.112

But the court was not simply enforcing the convention of collective responsibility; that
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convention was no more than one factor taken into account by the judge in establishing
the limits of the legal doctrine of confidence. In the different context of the Canadian
constitution, by a reference procedure which permits Canadian courts to give wide-
ranging advisory opinions, the Supreme Court of Canada in 1981 gave an opinion on
the existence of the conventions governing the process of constitutional amendment.113

It is difficult to imagine circumstances in which the British courts would be called on
to give a similar opinion.

It is however possible that developments in public law may broaden the scope 
for judicial decisions concerning the observance of conventional practices by public 
authorities. In the GCHQ case, concerning a decision by the Prime Minister that was
imposed on the civil servants without prior consultation, evidence showed there to be
an invariable practice by government of consulting with civil service unions before chan-
ging conditions of employment.114 If this practice were viewed merely as a constitutional
convention, the unions would have no enforceable rights in the matter. But the House
of Lords held that, as a matter of public law, the unions had a legitimate expectation
of being consulted that would have been protected,115 had this not been overridden by
national security considerations. We have seen that many aspects of ministerial con-
duct, that formerly rested on unwritten rules, are now contained in the Ministerial Code,
issued by the Cabinet Office. Should an individual be adversely affected by the breach
of a minister’s duties under the Code, an argument based on legitimate expectations
might possibly succeed that would have been certain to fail if phrased in terms of breach
of a constitutional convention.

Legal and constitutional literature

In English law, as a general rule no legal textbook has intrinsic authority as a source
of law: the authority of the most eminent text is confined to the extent to which a court
considers that it accurately reproduces the law enacted by the legislature or decided
by earlier courts. Where a statute has not yet been judicially interpreted or where no
court has pronounced authoritatively on a matter of common law, the opinions of text-
book writers and academic authors may be of great value when a case arises for deci-
sion.116 Such writing is also of value when questions of principle have to be decided 
in relation to constitutional issues. Dicey’s Law of the Constitution has profoundly
influenced judicial reasoning; and the development of administrative law owes much
to the extensive work of the late Professors de Smith and Sir William Wade.

In Scots law, the position is different as regards the past. A series of eminent legal
authors between the mid-17th and early 19th centuries, including Stair, Erskine and
Hume, are known as the institutional writers. Their work expounded the private law
and criminal law of Scotland in a systematic manner which derived much from the
institutional writers of Roman law: in the absence of other authority, a statement in
their works may be taken as settling the law.117 The approach of the Scottish legal sys-
tem to legal authority was seen in Burmah Oil Co v Lord Advocate,118 relating to the
Crown’s prerogative: the case having reached the House of Lords on appeal from Scotland,
counsel and judges referred extensively to the civilian writers of earlier centuries, in a
manner untypical of the English common law.
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Legal writers on the constitution are handicapped by the unreality of many of the
legal terms which they must sometimes employ.119 Statements about the prerogative
powers of the Crown often seem archaic or to be conferring despotic powers upon 
the monarch, until it is realised that they concern powers of government exercised by
ministers, civil servants and other Crown servants.

In some areas of the constitution, books such as Jennings’s Cabinet Government,
Mackintosh’s The British Cabinet, Hennessy’s Cabinet and Brazier’s Constitutional
Practice are a valuable record of practice. Since they are founded both on historical
sources and on contemporary political accounts, works on British government are 
seldom unanimous in their description of controversial events (for example, the dif-
fering interpretations of the political crisis in 1931 which led to the formation of the
National government).120 Rules of official secrecy may make it difficult to write about
current practice. While most Cabinet papers are publicly available after 30 years, the
structure of Cabinet committees and the rules of conduct for ministers were, until 1992,
regarded as secret.121 Another problem is that historical precedents are often of doubt-
ful relevance to present issues. Jennings, whose book was first published in 1936, used
constitutional precedents dating from 1841.122 Today the speed of change in govern-
ment has accelerated to a point at which it may seldom be useful to look at precedents
from before 1979, let alone as far back as 1945.

In the field of parliamentary procedure, a work with special authority is Erskine May’s
Parliamentary Practice. First published in 1844, this is revised regularly under the 
editorship of the Clerk to the House of Commons and it summarises the collective 
experience of the Clerks of the House.123 It is essentially a means of reference to the
original sources, which are found in standing orders, in resolutions of the House and
in rulings given by the Speaker and recorded in Hansard.

Finally, there is a more diverse source of information, namely the unending flow from
government and Parliament of reports of such bodies as royal commissions, departmental
committees, committees of Parliament and tribunals of inquiry. Many of these reports
have concerned important constitutional topics, the most notable in recent years being
the first report of the (Nolan) committee on standards in public life, Sir Richard Scott’s
massive report on the ‘arms for Iraq’ inquiry124 and Lord Butler’s inquiry into the use
of intelligence on weapons of mass destruction in Iraq.125 There is also the prolific class
of reports by select committees of the House of Commons into the activities of govern-
ment departments.126 The reports of the Parliamentary Ombudsman give a more detailed
insight into the methods of central departments than can be obtained from the law
reports or Hansard alone. British membership of the European Union gives rise to a
flow of official publications from the headquarters of the European Community.

C. Constitutional government in Britain

Evolutionary development
The British system of government is flexible, not in the sense that it is unstable but in
that most of its principles and rules can be changed by an Act of Parliament or the
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establishment of a new conventional rule. Perhaps because of this flexibility, the
United Kingdom has, at least since 1688, escaped those revolutionary convulsions which
may occur in countries with more rigid constitutions but less stable political or social
systems. Since the settlement of 1688, there have been innumerable changes in the 
system of government, some freely conceded but many fought for by political action. The
result has been a complete change from personal rule by the monarch to the ascendancy
of the Prime Minister who, as leader of the majority party in Parliament and head of
the executive branch of the state, is able with other ministers in the Cabinet to direct
and coordinate the activities of central government.

Many of the older forms and organs have survived from earlier times and these 
are tolerated or respected because they represent historic continuity. Writing in 1867,
Walter Bagehot in The English Constitution distinguished between the dignified parts
of the constitution ‘which excite and preserve the reverence of the population’ and the
efficient parts, ‘by which it, in fact, works and rules’.127 Bagehot called it the charac-
teristic merit of the constitution, ‘that its dignified parts are very complicated and some-
what imposing, very old and rather venerable; while its efficient part, at least when in
great and critical action, is decidedly simple and rather modern.’128 The apparent con-
tinuity can be misleading, causing the Royal Commission on the Constitution, which
reported in favour of devolution in 1973, to say: ‘The United Kingdom already pos-
sesses a constitution which in its essentials has served well for some hundreds of years.’129

Such a simplistic reflection draws attention away from many significant changes in 
government and politics that have occurred in the past, are now occurring, and are yet
to come.

The evolutionary nature of British government can be illustrated in many ways. While
the monarch has lost the role of governing the country since 1688, further changes 
in the residual functions of the monarch may yet occur. Potential tension between Cabinet
and Prime Ministerial government remains and the relationship between House of
Commons and Whitehall is not entrenched. Labour’s programme of reform after 1997
stemmed from a belief in the need for change in the accountability of government, the
electoral system, the composition of Parliament, the structure of the United Kingdom
and the protection of human rights. In 2006, despite the extent to which the Labour
programme of reform had been carried out, the programme remained to be completed
in respect of such matters as the composition of the House of Lords, control of pre-
rogative powers, the electoral system and the relationship between government and
Parliament. There are also grounds for the view that the reforms implemented by the
Blair government after 1997 are transforming an uncodified constitution into one that
is codified.130

The party system

Parliamentary government cannot be explained solely in terms of legal and conventional
rules. It depends essentially upon the political base which underlies it, in particular on
the party system around which political life is organised. Given the present political
parties and the electoral system, it is accepted that, following a general election, the
party with a majority of seats in the House of Commons will form the government.
As the British system of politics is strongly centralised, power to direct national affairs
passes to the leadership of the party which, in popular terms, has won the general 
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election. Except for February 1974, every general election held between 1935 and 2005
produced an absolute majority in the Commons for one or other of the major parties.
Even if that majority is counted in single figures (as it was in 1950–51, 1964–66 and
after October 1974) it serves as a basis for the government’s authority. In terms of the
ability to govern for the time being, it is irrelevant that the majority of seats in the
Commons represents only a minority of votes cast by the electorate – as it did in every
election between 1906 and 2005 except in 1931 and 1935. The general election in 2005
led to a House of Commons in which there were 355 Labour MPs, 197 Conservative
MPs, 62 Liberal Democrats and 31 other MPs. It is remarkable that in 2005 Labour
secured no more than 36 per cent of the total vote, but won 55 per cent of the seats
in the House of Commons. In contrast with the system for electing the Commons, the
system used for the Scottish Parliament and the National Assembly for Wales includes
additional members elected by region on a proportional basis: this system has led to
a coalition between Labour and Liberal Democrat parties in Scotland since 1999, and
a similar coalition existed in Wales between 2000 and 2003.

The tendency of the Westminster electoral system to reward the party with the largest
number of votes by conferring on it a majority of seats is often said to provide strong
government, on the assumption that the governing party will continue to be supported
by its majority in the Commons. However, given the concentration of power in the
hands of the executive, the British system is tolerable only because of the range of restraints
upon government which exist. One restraint is the certainty of a general election, guar-
anteed by law to occur at least every five years and likely to occur more frequently.
Another restraint is that government policies run the gauntlet of criticism from Opposi-
tion parties and others in Parliament. Another is that no government can ignore the
force of public reaction to its measures (as was seen when Mrs Thatcher was ousted
from power in 1990): legislation which has passed through Parliament may not be enforce-
able unless it is accepted by the majority of those to whom it is intended to apply.

While there were periods during the 20th century when it was possible to think of
the United Kingdom as forming a single political system, dominated by two national
parties, this view is no longer tenable. In part, this is because of the electoral advance
made, in terms of winning seats at Westminster, by the third party (now the Liberal
Democrats) and partly because other parties from Scotland, Wales and Northern
Ireland make their presence felt in the House of Commons, sometimes influencing the
outcome of important votes in a closely balanced House.

While the Conservative and Labour parties have a common interest in seeking 
to maintain a two-party system, the constitutional structure of Britain does not rest
upon that system, even if for many politicians the ideal state of affairs is one in which
they hold office with an absolute majority in the Commons, as the Conservatives 
did between 1979 and 1997 and Labour have done since 1997. Periods of minority
government, as occurred between February and October 1974, and again between 1976
and 1979, may lead to developments like the agreement between the Labour govern-
ment and the Liberal party in 1977–78.131 There are no reasons based on constitutional
principle for regretting such developments. Indeed, there will be real advantage from
a democratic viewpoint if a government’s proposals and performance can come under
more effective scrutiny in the Commons than is possible when that House is dominated
by the government. Coalitions, electoral pacts and unwritten understandings between
the parties cannot be regarded as unconstitutional.132 The occasional decision of an
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MP to switch allegiance to another party is not a threat to the democratic process at
the national level, given the size of most government majorities.133

It is not possible in this book to give an account of the political system, or systems,
of the United Kingdom, although many features of the political process determine the
manner in which the constitutional structure operates. Indeed, the internal procedures
of the parties are often of constitutional importance – for example, the election of 
a leader, the relationship between the parliamentary party and other bodies and the
relationship between the party and interests such as the trade unions. We will be 
examining electoral law, including the rules contained in the Political Parties, Elections
and Referendums Act 2000 that aim to set limits within which the parties operate and
to maintain a measure of democratic equality between the contesting parties.134

It is easy to criticise politicians and the role of the parties in public life. But it is not
possible to imagine a democratic system of government for a population of millions
in which there is no need for political organisation. In 2005, while many aspects of
the political life and structure of the United Kingdom were changing, it was a salutary
warning for the parties that at the general election the turnout of voters (at 61 per
cent) was only slightly higher than in 2001, when just under 60 per cent of the 
electorate voted. Is the apparent lack of interest in voting shown by so many people a
deep-seated trend caused by social or cultural factors that are beyond the reach of 
politicians and government, or will a vigorous and campaigning party be able to reverse
the trend and secure the benefit of so doing?

CAAC02  8/8/06  4:02 PM  Page 34



 

1 See section B in this chapter.
2 Interpretation Act 1978, Sch 1. By the British Nationality Act 1981, s 50 (1), the United Kingdom includes

the Channel Islands and the Isle of Man for purposes of nationality law.
3 Ch 15 C.
4 As to which, see Roberts-Wray, Commonwealth and Colonial Law, pp 32–5. The Islands have a special

status in relation to the European Community: see Treaty of Rome, art 310. See also the Kilbrandon Report
(Cmnd 5460, 1973), part XI; HLE, vol 6 (2003 reissue), pp 433–41; and Kermode, Devolution at Work:
A Case Study of the Isle of Man.

Chapter 3

THE STRUCTURE OF THE UNITED KINGDOM

A. The historic structure

While the external identity of a state is a matter for international law, it is constitu-
tional law which regulates the internal relationships of the various territories which
make up the state. In the past, writers often used the word ‘English’ in referring to the
constitution, a usage liable to give the false impression that English law prevailed through-
out the United Kingdom. Dicey and Bagehot, for example, wrote about the English
constitution when they were dealing with the British constitution or, to be completely
accurate, with what was then the constitution of the United Kingdom of Great Britain
and Ireland. The active political consciousness of Ireland since the 19th century, and
that of Scotland and Wales more recently, means that constitutional lawyers must choose
their geographical adjectives with care. When in 1969 a Royal Commission on the con-
stitution was appointed, among its duties was ‘to examine the present functions of the
central legislature and government in relation to the several countries, nations and regions
of the United Kingdom’ and also to consider the constitutional and economic relationships
between the United Kingdom and the Channel Islands and the Isle of Man.1 Some of
the deliberate vagueness of the words in italics was dispelled when the commission’s
report referred to England, Scotland, Wales and Northern Ireland as the four coun-
tries which make up the United Kingdom.

Legal definitions

In law, the expression ‘United Kingdom’ refers to the United Kingdom of Great Britain
and Northern Ireland; it does not include the Channel Islands or the Isle of Man.2 For
purposes of international relations, however, the Channel Islands and the Isle of Man
are represented by the UK government. So are the remaining overseas territories of the
United Kingdom, such as Gibraltar and the Falkland Islands.3

The expression ‘British Islands’ is defined in the Interpretation Act 1978 as meaning
the United Kingdom, the Channel Islands and the Isle of Man. The British Islands do
not in law include the Republic of Ireland, which is outside the United Kingdom.4

The expression ‘Great Britain’ refers to England, Scotland and Wales: these first became
a single kingdom by virtue of art 1 of the Treaty of Union between England and Scotland
in 1707.
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The Wales and Berwick Act 1746 provided that where the expression ‘England’ was
used in an Act of Parliament, this should be taken to include the dominion of Wales
and the town of Berwick-upon-Tweed. But by the Welsh Language Act 1967, s 4, 
references to England in future Acts do not include the dominion of Wales. Concern-
ing the boundary between Wales and England, a long-standing controversy was brought
to an end by the Local Government Act 1972, which declared that Monmouthshire
was to be within Wales.5

The adjective ‘British’ is used in common speech to refer to matters associated with
Great Britain or the United Kingdom. It has no definite legal connotation and one author-
ity has described the expression ‘British law’ as hopelessly ambiguous.6 In legislation
‘British’ is sometimes used as an adjective referring to the United Kingdom, particularly
in the context of nationality.7

Historical development of the United Kingdom

1 Wales.8 While it is not possible to summarise the lengthy history by which the king-
dom of England became a single entity, it is worthwhile briefly to examine the histor-
ical formation of the United Kingdom. The military conquest of Wales by the English
reached its culmination in 1282, when Prince Llywelyn was killed and his principality
passed by conquest to King Edward I of England. Thereafter the principality (which
formed only part of what is now Wales) was administered in the name of the Prince,
but the rest of Wales was subjected to rule by a variety of local princes and lords; at
this period English law was not extended to Wales, where the local customs, laws and
language prevailed. From 1471, a Council of Wales and the Marches brought Wales
under closer rule from England and the accession of the Tudors did much to complete
the process of assimilation. In 1536, an Act of the English Parliament united Wales
with England, establishing an administrative system on English lines, requiring the English
language to be used, and granting Wales representation in the English Parliament.9 In
1543, a system of Welsh courts (the Courts of the Great Sessions) was established to
apply the common law of England. The Council of Wales and the Marches was granted
a statutory jurisdiction which it exercised until its abolition in 1689. In 1830, the Courts
of the Great Sessions were abolished and in their place were set up two new circuits
to operate as part of the English court system. After the union with England, Acts of
Parliament applying exclusively to Wales were rare.10

The mid-19th century saw the beginning of a political and educational revival and
occasional Acts of Parliament applying only to Wales began again to be passed.11

In 1906 the Welsh Department of the Board of Education was established, the first
central department created specifically to administer Welsh affairs.12 In 1914 was passed
the Welsh Church Act, which disestablished and disendowed the Church of England
in Wales. Thereafter, from time to time, the identity of Wales was recognised as 
new administrative arrangements were made. Various advisory bodies were formed,
including the Welsh Economic Planning Council in 1966 and the Welsh Council in
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1968.13 In 1964, the post of Secretary of State for Wales was established and the Welsh
Office emerged as a department of the UK government. Thereafter the administration
of Wales through the Welsh Office was largely based on the model of the Scottish 
Office,14 except that the Welsh Office was never divided into departments and did 
not maintain a continuing legislative programme at Westminster. Wales and England
share a common legal system, but some statutes make special provision for Wales. By
the Welsh Language Act 1967, the Welsh language may be spoken in any legal proceed-
ings within Wales, by any person who desires to use it; and ministers may prescribe
the use of Welsh versions of any official document or form. The Welsh Language Act
1993 created the Welsh Language Board, to further the principle in Wales that public
authorities and the courts should treat the English and Welsh languages on a basis of
equality.

2 Scotland.15 Unlike Wales, Scotland maintained its national independence against
English military and political pressures during the Middle Ages. Scotland retained its
own monarchy and only in the 16th century did the two royal lines come closer together
with the marriage of Henry VII’s daughter, Margaret, to James IV of Scotland. On the
death of Elizabeth in 1603, James VI of Scotland, great-great-grandson of Henry VII,
became James I of England. This personal union of the two monarchies had the legal
consequence that persons born in England and Scotland after the union both owed
allegiance to the same King.16 During the conflicts of the 17th century, events took a
broadly similar course in both countries and for a brief period under Cromwell, the
Commonwealth of England, Scotland and Ireland was subject to a single legislature
and executive. But apart from this, and despite the personal union of the monarchies,
the constitutions of the two countries were not united and both the English and the
Scottish Parliaments maintained separate existences.17 Following the ousting of James
II/VII in 1688, the Scottish Parliament for the first time asserted independence of the
royal will. There followed for some 20 years a contest of wills between the English
and Scottish Parliaments, marked by religious disputation and by keen rivalry to profit
from expanding ventures in world trade, against a deeply insecure European background.
In 1704, the Scottish Parliament by the Act of Security went so far as to provide that if
Anne died without heirs the Parliament would choose her successor, ‘provided always
that the same be not successor to the Crown of England’, unless in the meantime accept-
able conditions of government had been established between the two countries.18

Following a strong initiative from the English government, the English and Scottish
Parliaments authorised negotiations between two groups of commissioners representing
each Parliament but appointed by the Queen. The Treaty of Union was drawn up by
them and was approved by Act of each Parliament together with an Act to maintain
Presbyterian church government within Scotland.19

The Treaty of Union came into effect on 1 May 1707: it united the two kingdoms
of England and Scotland into one by the name of Great Britain; the Crown was to
descend to the Hanoverian line after Anne’s death; there was to be a Parliament of
Great Britain including 16 Scottish peers and 45 elected members in the Commons.
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Extensive financial and economic terms were included in the Treaty. Guarantees 
were given for the continuance of Scottish private law (art 18) and the Scottish courts
(art 19), as well as for the maintenance of the feudal jurisdictions in Scotland and the
privileges of the royal burghs in Scotland. The Act to maintain the Presbyterian Church
in Scotland was incorporated in the Treaty and also provided for the maintenance of
the Scottish universities. While the Treaty was described as an incorporating union (it
did not establish a federal system and did not maintain the previous Scottish and Eng-
lish legislatures for any purpose), it gave extensive guarantees to Scottish institutions.
Guarantees of a similar kind for English institutions were not required as it was obvi-
ous that the English would be predominant in the new Parliament of Great Britain.20

In the years after 1707, the new unity of Great Britain was challenged by the Jacobite
uprisings in 1715 and 1745 but without success. Various expedients were resorted to
for governing Scotland from London and, from time to time, new laws were made for
Scotland by the Parliament of Great Britain. Some of these, for example the abolition
of the Scottish feudal jurisdictions in 1747, were considered in Scotland to be a breach
of the Treaty of Union. The Scottish Privy Council having been abolished in 1708, for
much of the 18th and 19th centuries the Lord Advocate, the Crown’s chief law officer
in Scotland, occupied the primary role in politics and government, managing affairs in
Scotland on behalf of the Crown. In 1885, a new post of Secretary for Scotland was
created and in 1928 the post was raised to Cabinet status with the title of Secretary
of State for Scotland. Demands for home rule for Scotland were expressed from the
late 19th century onwards: the response of the government was to develop the Scottish
Office as the department responsible for Scottish affairs.21 Political demands for a Scottish
legislative assembly were firmly resisted, although greater use was made of committees
of Scottish MPs in the Commons. Since 1707, Parliament has often legislated separ-
ately for the English and Scottish legal systems. In particular, the structure of private
law, courts, education and local government in Scotland has always differed from the
English pattern.

From 1945 to 1999 the Scottish Office comprised four or five departments of the
UK government, located in Edinburgh but headed by a Cabinet minister (the Secretary
of State for Scotland).22 The officials in these departments were members of the British
civil service. The functions of government entrusted to the Scottish Office included agri-
culture and fisheries, education, the environment, health, housing, local government,
police, prisons, roads, social services, transport (except road freight and rail), tourism
and town planning. Other functions (such as inland revenue, social security, employ-
ment and the control of immigration) were exercised in Scotland by British or UK depart-
ments. As well as having direct responsibility for the Scottish Office, the Secretary of
State had an indirect interest in all matters affecting Scotland, entitling a Scottish voice
to be heard in a wide variety of decisions made in Whitehall.

Although the political direction of government remained centralised in the Cabinet,
the Scottish Office system enabled much Scottish business to be handled by civil servants
resident in Scotland and, latterly, some financial autonomy was conferred on Scottish
ministers. On certain matters, uniform social and economic standards were maintained
throughout Great Britain (for example, financing of higher education) but in some 
services higher levels of expenditure were accepted and Scottish initiatives in adminis-
tration could be taken. One drawback was that subjects on which separate legislation for
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Scotland was customary had to compete for time and political support in Westminster’s
legislative programme. The political legitimacy of the system was in question when-
ever, as from 1970 to 1974 and from 1979 to 1997, the majority of MPs from Scotland
were in the Opposition at Westminster; the system was then open to the charge that
Scotland was being governed from England. For instance, despite the fact that only
ten Conservative MPs (out of 72) were elected from Scotland at the 1987 election, the
Conservative government in 1989 abolished domestic rates for financing local government
in favour of the notorious poll tax (community charge), one year earlier in Scotland
than in England and Wales.23 Although the Scottish Office system was for a time referred
to as ‘administrative devolution’, it did not provide ‘home rule’ but was a form of direct
rule of Scotland by the UK government.

3 Northern Ireland.24 The constitutional history of Northern Ireland is inextricably
linked with the history of Ireland itself. As an entity Northern Ireland dates only from
the partition of Ireland in the early 1920s. Ireland itself first came under English influence
in the 12th century when Henry II of England became Lord of Ireland. As settlers came
from England, courts modelled on those in England were established. While an Irish
Parliament began to develop, some English legislation was extended to Ireland by ordin-
ance of the King of England. In 1494, the Irish Parliament passed the statute known
as Poyning’s Law, which required that all Irish Bills should be submitted to the King
and his Council in England; only such Bills as the English Council approved were to
be returned for the Irish Parliament to pass. In 1541, the title of Lord of Ireland was
changed to King of Ireland. During the 17th century, Ireland had its share of religious
bitterness and conflict. William of Orange defeated the former King James II at the
Battle of the Boyne in 1690. There followed a dispute over the power of the Irish House
of Lords to hear appeals from Irish courts and in 1720 the British Parliament by statute
declared that it retained full power to legislate for Ireland and deprived the Irish House
of Lords of all its judicial powers. Pressure from Ireland for greater autonomy led in
1782 to the repeal of the Declaratory Act of 1720 and to the recognition by the British
Parliament of the Irish Parliament’s legislative independence of Britain, although there
was no change in the position of the monarchy.25 But legislative independence was short-
lived and after the rising of the United Irishmen in 1798, the British government pro-
ceeded to a legislative union with Ireland.

The Union agreement between the two Parliaments was broadly similar to the
Union with Scotland, although fewer constitutional guarantees were given to Ireland
than had been given to Scotland. Article 1 created the United Kingdom of Great Britain
and Ireland and arts 3 and 4 provided for Irish representation in the new Parliament
of the United Kingdom. Article 5 provided for the (Protestant) United Church of England
and Ireland, whose continuance was stated to be an essential and fundamental part of
the Union. Within the enlarged United Kingdom, all trade was to be free; the laws in
force in Ireland were to continue, subject to alteration by the UK Parliament from time
to time. As with the Scottish Union, the terms of the Union were separately adopted
by Act of each of the two Parliaments concerned.26
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The Irish Union with Britain was less stable than the Anglo-Scottish Union of 1707.
For much of the 19th and 20th centuries, the Irish question proved to be one of the
most difficult political and constitutional issues within the United Kingdom. Catholic
emancipation occurred in 1829, opening the way for political demands for further reform,
often associated with militant action and acts of violence. The Irish Church was dis-
established in 1869 despite the guarantee for its existence contained in the Act of Union.27

Gladstone’s two Home Rule Bills in 1886 and 1893 were both defeated in Parliament,
the first in the Commons, the second in the Lords. After the Parliament Act 1911 had
taken away the power of the House of Lords to veto legislation28 the Government of
Ireland Act 1914 became law, but it never came into effect because of the outbreak of
world war; its parliamentary history had been marked by the extreme determination
of Ulster Protestants not to be separated from Britain.

The Easter rising in Dublin in 1916 was further evidence of the nationalist feeling
in Catholic Ireland. In 1919, the Sinn Fein movement established a representative 
assembly for what was proclaimed to be the Irish Republic. In 1920, the Government
of Ireland Act was passed by the UK Parliament, providing for two Parliaments in Ireland,
one for six northern counties and one for the remainder of Ireland, with cooperation
between the two to be maintained by means of a Council of Ireland. The 1920 Act
was ignored by Sinn Fein and, after a period of bitter civil war, an Anglo-Irish Treaty
was formally concluded in 1922. This recognised the emergence of the Irish Free State,
on which Westminster conferred what was then described as the status of a self-
governing dominion within the British Empire.29 The six northern counties were
excluded from the Irish Free State, acquiring their own government and Parliament
under the 1920 Act.

The dominion status of the Irish Free State proved no more than a transitional stage
and steps were taken by the state in the 1930s to assert a more complete independence
of the United Kingdom. The Irish Constitution of 1937 declared that Eire was a sovereign
independent state. During the Second World War, Eire was neutral. In 1949, the state
became the Republic of Ireland and the UK Parliament at last recognised that Eire had
ceased to be part of Her Majesty’s dominions although it was, perhaps anomalously,
also declared that Ireland was not to be regarded as a foreign country.30

The system of government established under the Act of 1920 in Northern Ireland
survived in all essentials for 50 years. During this time, Northern Ireland possessed its
own executive (Governor, Prime Minister and Cabinet) and a legislature of two houses
(Senate and House of Commons) sitting at Stormont.31 Northern Ireland elected a reduced
number of MPs to sit at Westminster and was subject to the legislative supremacy of
Westminster. By the 1920 Act, certain matters were reserved for the United Kingdom,
including the Crown, treaties and foreign relations, the armed forces and defence, 
postal services and customs and excise. Subject to the reserved matters, the Stormont
Parliament had power ‘to make laws for the peace, order and good government of
Northern Ireland’.32 Constitutional issues could be referred for decision to the Privy
Council, but if an Act of the Stormont Parliament exceeded its competence (for 
example, by legislating with respect to the armed forces),33 it could be held invalid 
by the courts. Stormont was heavily dependent on the United Kingdom for financial 
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support, for example in maintaining a social security system that offered the same 
benefits as in Great Britain. The courts rarely had to interpret the Act of 1920 and no
body of constitutional case law developed.34 Since the Unionist party representing the
Protestant majority was in power throughout the life of Stormont, the Catholic com-
munity was in a permanent minority and their accumulated grievances led to civil unrest
from 1968 onwards.35 The UK government was required to intervene increasingly in
Northern Ireland until, in 1972, direct rule of Northern Ireland was resumed and the
constitution of Northern Ireland was suspended.36 In 1973, after a poll of the elec-
torate had shown a clear majority in favour of Northern Ireland remaining part of the
United Kingdom, the system of government under the 1920 Act was ended. In its place,
an attempt was made to establish a new Assembly and a new form of executive based
on the concept of power sharing.37 Elections for the Assembly were held by propor-
tional representation, the Sunningdale agreement (to which the Dublin government was
a party) was reached in December and the executive came into office in January 1974.
But the experiment failed after a few months. The Northern Ireland Act 1974 restored
direct rule, making temporary provision for governing the province through the
Secretary of State for Northern Ireland and authorised the holding of an elected 
constitutional convention under the chairmanship of the Chief Justice of Northern 
Ireland. The convention met during 1975 but it failed to produce an agreed scheme,38

and direct rule from Westminster continued.
Later developments included the Anglo-Irish Inter-governmental Council, established

in 1981 by the governments of the United Kingdom and the Irish Republic for dis-
cussing matters of common concern; the increase in Northern Ireland’s representation
at Westminster from 12 to 17 seats;39 and the re-activation in 1982 of the Assembly.40

Elections for the Assembly were held in October 1982. However, the Assembly failed
to find a way of making proposals for a resumption of the devolution of powers 
authorised by the Act of 1973 and it was dissolved in June 1986.

A notable development in November 1985 was the signing of the Anglo-Irish
Agreement by the British and Irish Prime Ministers at Hillsborough.41 The Agreement
gave the assurance that no change in the status of Northern Ireland would come about
without the consent of the majority of its people. It sought to increase cooperation
between the two governments in relation to security, economic and social matters and
to provide a framework (based on a standing Inter-governmental Conference) for dis-
cussing issues affecting Northern Ireland (such as human rights, security and criminal
justice). The Agreement endorsed the policy of seeking to devolve powers of govern-
ment from the Secretary of State to democratic bodies within the province.

This Agreement attracted much support, apart from Unionist parties which pro-
tested vehemently at the increased recognition that it gave to the interest of the Dublin
government in Northern Ireland affairs.42

Both direct rule and terrorist activity continued in the 1990s, as efforts were made
to find a political solution. In December 1993, the ‘Downing Street Declaration’ of the
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two Prime Ministers sought to bring about by peaceful negotiation a settlement for
Northern Ireland. It confirmed that the status of the province could not be changed
without majority consent and that the British government would not oppose a united
Ireland for which there was popular consent.43 In August 1994, the IRA announced 
a cessation of military activities and this was followed by a loyalist ceasefire. Despite
this, little progress towards all-party talks was made, mainly because of disagreement
over the conditions on which Sinn Fein might take part in talks. In 1995, the Prime
Ministers outlined framework proposals for a Northern Ireland Assembly, a cross-border
body with executive and consultative functions and a Belfast/Dublin parliamentary
forum.44 The IRA resumed activities in February 1996, with the South Quay bombing
in London. The British government caused elections to be held in May 199645 before
multi-party talks in June, but only in October was some agreement reached on the agenda
for discussion.

No new political initiative occurred until the change of government at the general
election in 1997 opened the way for the ‘Good Friday Agreement’ in Belfast in 1998,
the aftermath of which will be outlined in section B.

Three legal systems

The United Kingdom has often been described as a unitary state, since there is no struc-
ture of federalism. But it will be evident that constitutional differences exist within the
United Kingdom and that there is both diversity and political and economic unity. While
the legislative power of Parliament extends to all the United Kingdom, three legal sys-
tems exist, each with its own courts and legal profession, namely, (a) England and Wales,
(b) Scotland and (c) Northern Ireland. A unifying influence is that the House of Lords
(or, in future, the Supreme Court for the United Kingdom) is the final court of appeal
from all three jurisdictions, except for criminal cases in Scotland. When Parliament 
legislates, it may legislate for the whole United Kingdom (for example, income tax or
immigration law), for Great Britain (for example, social security or trade union law),
or separately for one or more of the countries within the United Kingdom.

In the next section, we examine aspects of the devolution legislation passed in 1998,
applying to Scotland, Wales and Northern Ireland. Emphasis will be given to key struc-
tural aspects and it will not be possible in this work to describe how these schemes of
devolution are operating.46

B. Devolution of government

The Labour government elected in 1997 was committed to securing devolution of 
government to both Scotland and Wales and to renewing efforts to establish peace and
order in Northern Ireland. This commitment caused Westminster in 1998 to legis-
late separately for Scotland, Wales and Northern Ireland.47 It is an indication of the 
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asymmetric structure of the United Kingdom that the differences between the three Acts
are almost greater than the similarities.

Devolution is not a term of art in constitutional law. Unlike federalism, its nature
within the United Kingdom depends not on a written constitution, but on the legis-
lation authorising devolution and on the practice that develops through the new struc-
ture for decision-making. In the United Kingdom, devolution has come to mean the
vesting of legislative and executive powers in elected bodies in Scotland, Wales and
Northern Ireland, who thus acquire political responsibility for the devolved functions.
Legislation to create devolved government includes provision for: (1) an elected 
assembly for the area in question; (2) a political executive responsible to the assembly;
(3) ‘machinery of government’ matters, including funding; (4) the functions to be devolved;
and (5) legal and political control of those powers. Despite the creation of a new level
of government, the Parliament and government in London retain authority over all the
United Kingdom.

Precursors to devolution

The schemes of devolution created in 1998 were influenced by the abortive attempt 
in the 1970s to establish devolved government for Scotland and Wales. In 1973, the
Royal Commission on the constitution (the Kilbrandon Report)48 made proposals for
devolution that were far from unanimous. For Scotland, eight of the 13 members 
recommended legislative devolution, with an elected assembly with power to make laws
and an executive of ministers drawn from the assembly. But only six members of the
Commission favoured a similar scheme for Wales.

Although the Labour government of 1974–79 undertook to create elected assemb-
lies for Scotland and Wales, it lacked an absolute majority in the House of Commons for
much of this period and it experienced great difficulties with the devolution project.
After lengthy parliamentary proceedings, the Scotland Act and the Wales Act were 
enacted in 1978, to come into effect only if approved by referendum in each country.
In the referendum held on 1 March 1979, the scheme for Wales was heavily defeated;
in Scotland, a small majority of those voting supported devolution, but they were 
less than 40 per cent of the whole electorate and did not satisfy the ‘40 per cent rule’
that had been applied to the referendum to guard against a low turnout of voters. Orders
repealing the Scotland and Wales Acts were approved in Parliament after the
Conservatives were elected into office in May 1979.

Between 1979 and 1997, the Conservative government opposed all proposals for 
devolution within Great Britain, although in 1995 it supported minor changes in 
Scottish business at Westminster, extending the functions of the Scottish Grand 
Committee in the Commons.49 The Labour and Liberal Democrat parties supported
the Scottish Constitutional Convention, a non-governmental body endorsed by many
groups and voluntary organisations in Scotland. In 1995, the Convention proposed a
scheme of devolution which sought to improve upon the Scotland Act 1978.50 In 1997
the Labour and Liberal Democrats parties agreed that there would be an early refer-
endum in Scotland on the Convention’s scheme. For Wales, they favoured an elected
assembly to oversee Welsh affairs.

The Referendums (Scotland and Wales) Act 1997 authorised the holding of a refer-
endum in Scotland and Wales respectively, to secure the approval of electors to the
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government’s schemes for devolution.51 In 1997, of the 60 per cent who voted in 
the Scottish referendum, 74 per cent supported the proposed Scottish Parliament and
63.5 per cent agreed that the Parliament should be able to vary the basic rate of income
tax for Scottish taxpayers. In Wales, only 50 per cent of the electorate voted, of whom
no more than 50.3 per cent supported the proposed Assembly. Thereafter, detailed 
legislation to implement the schemes was enacted at Westminster and the first elections
to the Parliament and the Assembly were held in May 1999.

The Scotland Act 199852

Part I of the Act created a unicameral Scottish Parliament. Of its 129 members, 73 are
elected from single-member constituencies by simple majority vote and 56 are elected
by regions (based on European Parliament constituencies) under an ‘additional mem-
ber’ system of proportional representation. Elections are held every four years (s 2),
but exceptionally elections may be held at other times, for example if two-thirds of the
members vote for a resolution dissolving the Parliament (s 3). The electoral system 
is likely to ensure that no single party has an absolute majority, as was the outcome
both in 1999 and in 2003. Subject to this, the electoral rules are similar to those which
apply to elections for Westminster.53 Members of the Scottish Parliament (MSPs) are
not prevented by law from being members of the House of Commons or the House of
Lords, or members of the European Parliament.

The Scottish Parliament has a broad power to make laws for Scotland, to be known
as Acts of the Scottish Parliament (s 28(1)), but this power is subject to limitations.
Thus, it does not extend to matters reserved to Westminster. ‘Reserved matters’
include the Crown, the Union, foreign affairs, the civil service, defence of the realm and
the armed forces and a long list of domestic matters under 11 headings, including 
finance and the economy (such as fiscal, economic and monetary policy and finan-
cial services), aspects of home affairs (such as the misuse of drugs, data protection,
immigration and nationality), trade and industry (such as import and export policy),
energy, social security, regulation of the professions, employment, broadcasting and
equal opportunities.54

If the Scottish Parliament were to go outside its competence by legislating on a ‘reserved
matter’, the provision in question would not be law (s 29(1)). Other limits on the
Parliament’s competence are that a Scottish Act may not affect the law of any country
outside Scotland and may not conflict either with Community law or with rights under
the European Convention on Human Rights.55

By Part II of the Act, the Scottish Executive comprises the First Minister, other min-
isters and the law officers (the Lord Advocate and the Solicitor-General for Scotland)
(s 44). The First Minister is appointed by the Queen after having been nominated 
by the Parliament (ss 45, 46). The First Minister and other ministers must be MSPs
and the nomination of the other ministers must be approved by the Parliament 
before their formal appointment (s 47). The First Minister, other ministers, and the
law officers must resign if the Parliament resolves that the Executive no longer enjoys
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the confidence of the Parliament (ss 45(2), 47(3)(c), 48(2)). The Executive is thereby
accountable to the Parliament, which may scrutinise acts of the Executive and the civil
servants who staff the Scottish Administration (s 51). For this purpose, the Parliament
has developed a system of committees, dealing with all aspects of the work of the
Executive.

The Executive’s powers are based on a transfer of functions to Scottish ministers
from the UK government, those functions being linked to the legislative powers
devolved. Thus, in general, the Scottish Executive exercises functions that relate to 
matters within the Parliament’s legislative competence, except that there are certain
matters on which executive power is devolved to the Executive without power to 
legislate being conferred on the Parliament. Like the Parliament, the Executive may
not take decisions that are contrary to European Community law or conflict with
Convention rights (s 57).

Parts III and IV of the Act deal with finance. The bulk of the income of the Scottish
Administration is derived from a block grant made from Westminster. This (together
with similar grants for devolved services in Wales and Northern Ireland) is calculated
by what is called the ‘Barnett formula’, not found in the Scotland Act itself, which 
produces a sum that is treated as Scotland’s share of public expenditure.56 Within 
that total, the Scottish Administration may set its own priorities for expenditure on
devolved matters, but it may not pass on the cost of doing so to the United Kingdom
government. In exercise of this freedom, Scotland decided to adopt its own policy on
university tuition fees and to provide free personal care for the elderly.57 The Scottish
authorities have power (not yet exercised) to increase or reduce the basic rate of income
tax paid by Scottish taxpayers58 on their earned income by 3 pence in the pound, a
power equivalent to an annual power to raise or forgo some £450 million.

While the Scottish Executive and Parliament must be able to make autonomous 
decisions within their powers, there are safeguards against decisions that would exceed
those powers. When a Bill is introduced in the Parliament, the responsible minister 
must be satisfied that it is within the competence of the Parliament, and the presiding
officer must also consider the matter (s 31). The Judicial Committee of the Privy 
Council – or in future the Supreme Court for the United Kingdom – may be asked to
decide whether a Bill is within competence (s 33). The Scotland Act also provides for
the decision of ‘devolution issues’. Such an issue arises when, in proceedings in a court
or tribunal, an Act of the Scottish Parliament or executive decision is challenged on
the ground that it is not within devolved powers, including questions as to its compati-
bility with the European Convention on Human Rights.59 A devolution issue may be
referred by the court or tribunal in which it is raised to a superior court (in Scotland,
to the Court of Session or the High Court of Justiciary) and from such a decision appeal
may lie to the Privy Council (or the Supreme Court). If the Act is considered to be a
written constitution for Scotland on devolved matters, its interpretation will have 
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constitutional significance.60 In practice, apart from human rights questions, very few
issues arising from the Scotland Act have reached the courts.61

The Scottish Parliament has been active in making laws within the devolved 
areas, no fewer than 92 Acts being enacted between 1999 and 2005. This does not
necessarily mean that a greater volume of legislation is being made for Scotland than
before 1999.62 Moreover, Westminster retains power to legislate for Scotland (s 28(7))
and it has done so frequently. On devolved matters, there is a firm convention that
Westminster should not legislate without the prior consent of the Scottish Parlia-
ment, given by a so-called ‘Sewell motion’. No less than 42 Sewell motions were passed
in 1999–2003. This extensive use of Westminster’s continuing supremacy is contro-
versial63 and it might not be sustainable if in future a close political relationship 
is not maintained between the governments in Edinburgh and London. Scotland’s 
representation in the Commons was in 2005 reduced from 72 seats to 59, through a
boundary review of constituencies based on population and on the basis of parity with
representation in England. Contrary to the original provision in the Scotland Act, this
reduction in seats at Westminster did not mean a reduction in the size of the Scottish
Parliament.64

Although the Parliament’s powers are limited in law, the limitations have not given
rise to disputes in the courts. The political significance of the Parliament in the civic
consciousness of Scotland is immeasurable, enabling the Scottish people to be repres-
ented in a forum that has resonances of Scotland’s history before 1707. Its existence
requires the UK government to take seriously the commitment to ‘subsidiarity’ that
has emerged as a principle of the European Union.65

The Government of Wales Act 199866

Although both schemes were created in 1998, devolution to Wales differs markedly
from devolution to Scotland. In particular, the National Assembly for Wales has no
general power to make laws for Wales. However, under the Government of Wales 
Act (s 22) many powers of making secondary (or delegated) legislation were trans-
ferred from the Secretary of State for Wales to the Assembly. In its composition, the
Assembly is a smaller version of the Scottish Parliament: 40 members are elected 
in single-member constituencies by majority vote and 20 members by regions under
proportional representation. Elections are held every four years. The Assembly has 
18 areas of responsibility, including agriculture, economic development, education, 
the environment, health and health services, industry, social services and transport 
(Sch 2). As well as exercising powers formerly vested in the Secretary of State for 
Wales, the Assembly may supervise, scrutinise and where necessary reform Welsh 
public bodies (ss 27, 28).
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Whereas government under the Scotland Act is directly comparable with the
Whitehall–Westminster model, this cannot be said of the position in Wales. The 1998
Act did not enable executive powers to be exercised by ministers responsible to the
elected Assembly. Instead, based on a local government model, executive powers were
vested directly in the Assembly and exercised through committees. The 1998 Act did
not refer to ‘ministers’ but to Assembly secretaries. In practice, the Assembly adopted
a complex scheme for delegating its powers to Assembly secretaries or to officials, while
retaining the right to exercise the powers itself. The Assembly secretaries were soon
referred to as ministers, and they meet as a cabinet, chaired by the ‘First Minister’.
Even so, accountability for decisions is often unclear, since decisions are taken in the
name of the Assembly by ministers or civil servants under delegated powers. Since the
Assembly has no general legislative power and depends for legislation on Westminster,
Welsh demands for legislation are presented each year before the UK government draws
up its legislative programme for Westminster, and this enables some laws to be made
to meet Welsh needs.67

There are some similarities between Scotland and Wales. As with Scotland, the
Assembly is primarily funded by an annual block grant from Westminster calculated
by the Barnett formula and it can set its own expenditure priorities; unlike the Scottish
Parliament, the Assembly may not vary the basic rate of income tax. Subordinate 
legislation made by the Assembly is void if it goes outside the Assembly’s competence,
for example if it is inconsistent with Westminster legislation, with European Commun-
ity law or with the European Convention on Human Rights (ss 106(7), 107(1)).
Devolution issues may arise in relation to Wales as they can in relation to Scotland;
similar procedures exist for enabling them to be decided (s 109 and Sch 8).

Welsh representation at Westminster is not affected by the creation of the Assembly
and there is a continuing, although diminished, role for the Secretary of State for Wales,
who may attend and take part (without voting) in Assembly proceedings (s 76).

In 2004, a commission appointed by the Assembly and chaired by Lord Richard,
recommended that the Assembly should have a broad power to make laws for Wales,
that there should be a clear distinction between legislative and executive powers, and
that the Assembly should have 80 members, elected by single transferable vote.68 In
response,69 the government agreed to some piecemeal widening in the Assembly’s legis-
lative powers by including clauses conferring broader powers in Bills at Westminster.
It also agreed to introduce a new procedure for conferring additional powers on the
Assembly by means of Orders in Council. However, the government rejected the idea
of a larger Assembly; nor did it agree that the Assembly should have a general power
to make laws, saying that this would so change the scheme of devolution that a new
referendum would be needed. A new Government of Wales Bill was before Parliament
in 2006, re-enacting much of the 1998 Act but introducing a ministerial system and
abandoning the local government model. The Bill provided for a referendum in Wales
to be held, if and when it was decided that the Assembly should have a general power
to make laws within the devolved areas of government.

The Northern Ireland Act 1998
A new initiative in Northern Ireland was taken after the general election in 1997. 
After lengthy talks, the Belfast (or Good Friday) Agreement was reached on 10 April
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1998.70 Strand One of the agreement provided for an elected Assembly in Northern
Ireland of 108 members. Strand Two provided for a North/South Ministerial Council,
representing the Northern Ireland and Irish governments and with machinery for
implementing policies agreed by the Council. Strand Three provided for a British–
Irish Council, representing the British and Irish governments, as well as the devolved 
governments of Northern Ireland, Scotland and Wales, and also a British–Irish Inter-
governmental Conference to discuss Northern Ireland matters that were not devolved,
such as policing.

The Belfast Agreement was endorsed on 22 May 1998 by separate referendums in
both parts of Ireland and elections for the new Assembly were held in June 1998. By
the Northern Ireland Act 1998, Northern Ireland is to remain part of the United Kingdom
until a majority of the electorate in the province, voting in a poll held for the purpose,
decide to the contrary (s 1); in that event, the Secretary of State shall lay proposals to
give effect to the majority wish before the Westminster Parliament. The Assembly is,
in principle, elected every four years. The electoral system is that of the single trans-
ferable vote, with each of the 18 Westminster constituencies returning six members. 
A complex scheme of power sharing between the main parties provides for key deci-
sions to be taken on a cross-community basis, either by parallel consent of a majority
of unionist and nationalist designations or by a weighted majority (60 per cent) of 
members present and voting, including at least 40 per cent of unionist and nationalist
designations. Such key decisions include election of the Assembly chair, the First
Minister and the Deputy First Minister.

Certain matters (such as the Crown, defence, immigration, elections and political
parties) are excepted from devolution (s 4 and Sch 2). Other matters (including civil
aviation, criminal law, emergency powers, telecommunications, consumer protection
and data protection) are reserved from devolution (s 4 and Sch 3). Transferred matters,
which fall within the scheme of devolution, are neither excepted nor reserved. The
Assembly may make laws on transferred matters, but this does not affect the power
of Westminster to make laws for Northern Ireland (s 5). The Assembly may not adopt
measures that would extend outside Northern Ireland, would be incompatible with the
Human Rights Act 1998 or European Community law or would discriminate on grounds
of religious belief or political opinion (s 6). As in Scotland, there are safeguards against
the Assembly exceeding its competence (ss 11, 14) and provision for the decision of
‘devolution issues’ (s 79, Sch 10).

The Executive Committee of the Assembly comprises the First Minister, the Deputy
First Minister and other ministers appointed by a formula that divides ministries between
the main parties on the basis of voting at the previous election. All ministers must take
the prescribed pledge of office.

The 1998 Act authorises other aspects of the Belfast Agreement, such as the North/
South Ministerial Council and the British–Irish Council and the appointment in
Northern Ireland of a new Human Rights Commission (ss 68–70) and an Equality
Commission (s 73). All public authorities must promote equality of opportunity (s 75)
and it is unlawful for a public authority to discriminate on grounds of religious belief
or political opinion (s 76).

The progress of devolution has been impeded by continuing difficulties in the peace
process, in particular as regards decommissioning of arms and other aspects of the secur-
ity situation, including policing. Between February and May 2000, the Assembly was
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suspended while Northern Ireland returned to direct rule by the Secretary of State.71

The Assembly was suspended twice more in 2001, and suspension has continued since
October 2002. At elections in November 2003, the Democratic Unionist Party and 
Sinn Fein became the leading parties from the two communities. Disagreement between
them prevented the Assembly from resuming its operations, and ministers from the
Northern Ireland Office became responsible for all Northern Ireland departments. 
In July 2005, the Provisional IRA announced the end of its armed campaign. Later,
the independent international commission on decommissioning, established in 1997,
accepted that the Provisional IRA had decommissioned all its weapons, but this assur-
ance was disputed by Unionist politicians. Although aspects of the Belfast Agreement
(such as the British–Irish Council) were kept in being by the UK and Irish governments,
it was not known in 2006 when devolved government might resume.

Conclusion

Leaving Northern Ireland aside in view of continuing direct rule, it may be said that
Scotland and Wales each acquired a written constitution in 1998. In Scotland, the frame-
work created by the 1998 Act is widely accepted, but in Wales the 1998 Act was in
2006 likely to be replaced by a new Government of Wales Act. The new Act is likely
to contain more aspects that are similar to the Scottish structure of devolution than
was the case in 1998. The exercise of broader law-making powers in Wales may in
time bring into being a distinct Welsh legal system.72 But each of the written consti-
tutions is no more than a partial account of the government of these countries. For
one thing, their operation cannot be understood without reference to the elaborate array
of ‘Concordats’, namely, the agreements reached between Whitehall departments and
the devolved executives as to how the two levels of government will relate to each other.73

Further, many important functions applying to Scotland and Wales are exercised by
the Westminster Parliament and by Whitehall. The Secretaries of State for Scotland
and for Wales remain in being, albeit with far fewer functions than before devolution.
The positions are held with other Cabinet posts, and their offices were in 2003 placed
within the new Department for Constitutional Affairs.74

Even with the expected changes in Wales, devolution within Great Britain remains
asymmetrical. The position in England presents a sharp contrast to Scotland and Wales.
Except for Greater London, which enjoys a form of regional government in transport,
economic and environmental matters,75 no success has been achieved in devolving 
political decision-making to a regional level. Yet in 1994 Whitehall divided England
outside London into eight regions for official purposes and this structure has been 
the basis for further administrative changes.76 Until 2004, the government promoted
without much enthusiasm a scheme for creating an assembly of 25–35 members elected
by proportional representation in any region whose electors voted by referendum 
for an assembly.77 In the first (and last) such referendum, held in North-East England
in November 2004 by postal ballot, 48 per cent of the electorate voted, of whom 
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78 per cent rejected the proposed assembly. This decisive defeat for the government
halted the scheme for elected regional assemblies in England,78 but unelected ‘regional
assemblies’ continue in being and have acquired strategic planning functions.79

The schemes of devolution established in 1998 have yet to be tested at a time when
one party is in power in London, and opposition parties are in power in Edinburgh or
Cardiff. Nor has any answer been found to the ‘West Lothian question’ or, as it is
sometimes called, the ‘English question’.80 This question usually takes the form of ask-
ing why Scottish MPs may debate and (more importantly) vote at Westminster on, for
instance, issues about the NHS or education in England, when English MPs are barred
from considering aspects of the NHS or education in Scotland. Westminster serves both
as the Parliament for the United Kingdom and for England. The question will become
more acute if the party with an absolute majority in the Commons has only a minor-
ity of England’s MPs. The difficulty would to an extent be eased with a proportional
system for electing the Commons, if this were to foster a more consensual approach
to government.

While devolution is not leading to the break-up of the United Kingdom, as some of
its opponents predicted,81 it has led to increased complexity in the making of statute
law, and in the administrative structure that underlies the political process.82 One aspect
of devolution that is crucial for its successful operation is the developing network of
governmental relationships, within the United Kingdom and extending into Europe.83

The impact of devolution is being felt at a time when the United Kingdom is experien-
cing the effects of European integration. While devolution has been defined as involving
‘the delegation of central government powers without the relinquishment of sover-
eignty’,84 the exercise of that sovereignty is necessarily affected by Europe and by the
new centres of political power within the United Kingdom.85
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Chapter 4

PARLIAMENTARY SUPREMACY

Within a democracy, an elected assembly that represents the people is generally regarded
as having authority to make laws that apply to the entire population. But there is no
universal agreement that, when such an assembly acts as a legislature, it should have
an absolute and unlimited power to make laws of whatever kind and subject-matter.
Indeed, in many national constitutions legal limits on the authority to make laws are
set out in the text. Without such a constitution, are there limits on legislative authority
and, if so, where may they be found? And should measures from Parliament prevail
over all other rules of law?

This chapter examines the extent of the formal authority exercised today by the
Westminster Parliament. We first consider briefly the stages by which that authority
was established, since without a written constitution, the historical background to the
authority of legislation assumes great significance.

A. The growth of the legislative authority of Parliament

It is often claimed that the first Parliament was that assembled by Simon de Montfort
in 1265 to give counsel to Henry III, which for the first time included representatives
of the shires, cities and boroughs of England as well as the feudal barons. But to become
a legislature in a modern sense, the enlarged council had to acquire a regular existence
as a body with power to legislate and with settled procedure; and the measures which
emerged from that procedure had to be accepted as law. By 1485, it was accepted that
measures that had been considered by Parliament and enacted by the monarch could
change the common law. With the English Reformation, there disappeared the belief
that Parliament could not affect the authority of the Roman Church. Henry VIII and
Elizabeth I made the Crown of England supreme over all persons and causes and used
the English Parliament to attain this end.

Although wide authority was attributed to acts of the ‘King in Parliament’, two views
were held as to the justification for this.1 The royalist view grounded legislative
authority in the King, acting as Sovereign in exercise of divine right, but with the approval
of Lords and Commons. By contrast, the parliamentarian view stressed the role of the
two Houses, acting on behalf of the nobility and the common people, in exercising
supreme authority with the monarch. There continued to be a view that certain natural
laws could not be changed, even by the King in Parliament.2 To set against this view
there was much authority in the law reports and in political writing which indicated
that the courts had no power to review the validity of Acts of Parliament.3
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The struggle for supremacy

Legislative supremacy involves not only the right to change the law but also that no
one else should have that right. At the heart of the conflicts of the 17th century that
led to the civil war, Charles I’s execution, Cromwell’s Protectorate and the resto-
ration of the monarchy in 1660, there was uncertainty as to whether the King could use
his prerogative powers to govern without Parliament. In 1603, the King’s prerogatives
were undefined. Despite the existence of Parliament and the common law courts, the
King, through his Council, exercised a residue of legislative and judicial power. Acts
of Parliament which sought to take away any of the ‘inseparable’ prerogatives of the
Crown were considered invalid.4 Four instances of the struggle for authority can be
considered.

1 Ordinances and proclamations. A clear distinction between the statutes of the English
Parliament and the ordinances of the King in Council was lacking long after the end
of the 13th century. The Statute of Proclamations 1539 gave Henry VIII wide powers
of legislating without reference to Parliament by proclamation, which had replaced the
ordinance as a form of legislation. This statute did not give to the King and Council
power to do anything that they pleased by royal ordinance, but sought to deal with
the obscure position of the authority possessed by proclamations. It safeguarded the
common law, existing Acts of Parliament and rights of property, and prohibited the
infliction of the death penalty for breach of a proclamation.5 ‘Its chief practical purpose
was undoubtedly to create machinery to enforce proclamations.’6 Despite the repeal
of this statute in 1547, Mary and Elizabeth continued to resort to proclamations. The
judicial powers of the Council, and in particular of the Court of Star Chamber, were
available to enforce proclamations. The scope of the royal prerogative to legislate remained
undefined. James I made full use of this power, and in 1611 Chief Justice Coke was
consulted by the Council, along with three of his brother judges, about the legality of
proclamations. The resulting opinion is to be found in the Case of Proclamations:

1 The King by his proclamation cannot create any offence which was not one before; for
then he might alter the law of the land in a high point; for if he may create an offence where
none is, upon that ensues fine and imprisonment.
2 The King hath no prerogative but what the law of the land allows him.
3 But the King for the prevention of offences may by proclamation admonish his subjects
that they keep the laws and do not offend them upon punishment to be inflicted by law; the
neglect of such proclamation aggravates the offence.
4 If an offence be not punishable in the Star Chamber, the prohibition of it by proclamation
cannot make it so.7

A definite limit was thus put upon the prerogative, the full force of which was effect-
ive only when the Star Chamber and other conciliar tribunals were abolished in 1640.
The gist of the Case of Proclamations is that the King’s prerogative is under the law
and that Parliament alone can alter the law which the King is to administer.8
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2 Taxation. The imposition of taxes is a matter for legislation. Inevitably taxation was
a major issue between the Stuart Kings and Parliament. If the Crown could not levy
taxes without the consent of Parliament, the will of Parliament must prevail in the long
run. It had been conceded by the time of Edward I that the consent of Parliament was
necessary for direct taxation. The history of indirect taxation is more complicated, since
the regulation of foreign trade was a part of the royal prerogative relating to foreign
affairs. There was no clear distinction between the imposition of taxes by way of 
customs duties and the prerogative powers over foreign trade and defence of the realm:

In the Case of Impositions (Bate’s Case),9 John Bate refused to pay a duty on imported currants
imposed by the Crown on the ground that its imposition was contrary to the statute 45 Edw 3 c 4
which prohibited indirect taxation without the consent of Parliament. The Court of Exchequer unanim-
ously decided in favour of the Crown. The King could impose what duties he pleased for the purpose
of regulating trade, and the court could not go behind the King’s statement that the duty was in fact
imposed for the regulation of trade.

In the Case of Ship Money (R v Hampden),10 John Hampden refused to pay ship money, a tax levied
by Charles I for the purpose of furnishing ships in time of national danger. Counsel for Hampden
conceded that sometimes the existence of danger would justify taking the subject’s goods without
his consent, but only in actual as opposed to threatened emergency. The Crown conceded that the
subject could not be taxed in normal circumstances without the consent of Parliament, but contended
that the King was the sole judge of whether an emergency justified the exercise of his prerogative
power to raise funds to meet a national danger. A majority of the Court of Exchequer Chamber gave
judgment for the King.11

The decision was reversed by the Long Parliament,12 and this aspect of the struggle
for supremacy was concluded by the Bill of Rights, art 4, which declared that it was
illegal for the Crown to seek to raise money without Parliamentary approval.13

3 Dispensing and suspending powers. The power of the Crown to dispense with the
operation of statutes within certain limits may at one time have been necessary having
regard to the form of ancient statutes and the irregular meetings of Parliament. So 
long, however, as the limits on the dispensing power were not clearly defined, there
was here a threat to the legislative supremacy of Parliament. In the leading case of Thomas
v Sorrell,14 the court took care to define the limits within which the royal power to
dispense with laws was acceptable. But in Godden v Hales the court upheld a dispen-
sation from James II to Sir Edward Hales excusing him from taking religious oaths and
fulfilling other obligations imposed by the Test Act; it was held that it was an insepar-
able prerogative of the Kings of England to dispense with penal laws in particular cases
and upon necessary reasons of which the King is sole judge.15

Thus encouraged, James II proceeded to set aside statutes as he pleased, granting a
suspension of the penal laws relating to religion in the Declarations of Indulgence in
1687 and 1688. These acts of James were an immediate cause of the revolution of 1688.
The Bill of Rights abolished the Crown’s alleged power of suspending laws and also
prohibited the Crown’s power to dispense with the operation of statutes, except where

CAAC04  8/8/06  4:03 PM  Page 53



 

54 Part I · General principles of constitutional law

16 Articles 1 and 2 of the Bill of Rights, p 14 above. The Bill of Rights did not curtail the prerogative of
pardon or the power to enter a nolle prosequi. Cf the present practice of granting extrastatutory con-
cessions in taxation, ch 17 C.

17 Page 15 above.
18 See now Supreme Court Act 1981, s 11(3); Constitutional Reform Act 2005, s 33. See also ch 18 A.
19 Anson, Law and Custom of the Constitution, vol II, p 41.
20 See ch 7.

this was authorised by Parliament.16 Similar provision was made in the Scottish Claim
of Right.17

4 The independence of the judiciary. So long as the tenure of judicial office depended
on the royal pleasure, there was a risk of the subservience of judges to the Crown. To
ensure that English judges should not hold office at pleasure of the Crown, the Act 
of Settlement 1700 provided that they should hold office quamdiu se bene gesserint
(during good behaviour) but subject to a power of removal upon an address from 
both Houses of Parliament.18

Growth of ministerial responsibility

The Bill of Rights and the Act of Settlement established the legislative authority of 
the English Parliament vis-à-vis the Crown, while preserving the prerogatives of the
Crown in matters which had not been called in question. The settlement reflected the
fact that the common lawyers had joined with Parliament to defeat the Crown’s claim
to rule by prerogative; it is often said that the common lawyers thereby accepted that
legislation by Parliament was of overriding authority as a source of law. Executive gov-
ernment itself was still conducted by and in the name of the monarch and democratic
government had yet to be established. The changed role of the monarch thereafter was
summarised in this way:

The position of affairs has been reversed since 1714. Then the King or Queen governed through
Ministers, now Ministers govern through the instrumentality of the Crown.19

The development after 1714 of Cabinet government and of ministerial responsibil-
ity20 was accompanied by changes in the electoral system, beginning in 1832 with the
first parliamentary reform and continuing until universal franchise for adults was achieved
in 1928. The political authority of the House of Commons increased as it became able
to insist that the executive must be responsive to the will of the electorate.

The result of the conflict between Commons and Lords in 1909–11 was to leave the
House of Commons in a dominant position within Parliament. Thus the legislative author-
ity of Parliament came to be based on the political support of the electorate for the
party with a majority of seats in the elected House.

B. Meaning of legislative supremacy

In this brief summary, we have examined the rise of Parliament to be at the centre 
of the constitutional system. We now consider the legal doctrine of the legislative
supremacy of Parliament. This doctrine is referred to by many writers, notably by 
Dicey, as the sovereignty of Parliament. New constitutional developments are often
debated in terms of their supposed effect on the sovereignty of Parliament. This was
seen in the debate about British membership of the EC; those opposed to British 
membership proposed, without success, an amendment to the Bill which became the
European Communities Act 1972 declaring that British membership would not affect
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the sovereignty of Parliament.21 Critics of British membership of the European Union 
complain both at the loss of national sovereignty and at erosion of the sovereignty 
of Parliament. There is no doubt that Britain’s place in Europe affects the role of
Parliament, since many laws are now made at a European level. But the same applies
to every state that is a member of the EU. Moreover, many states (including the USA)
enjoy sovereignty in international law without having a ‘sovereign’ legislature. In this
chapter, the expression legislative supremacy will be used, partly because it is less likely
to be confused with the notion of national sovereignty; and to avoid supporting the
jurisprudential doctrine of John Austin and his successors that in every legal system
there must be a sovereign.22

By the legislative supremacy of Parliament is meant that there are no legal limita-
tions on the power of Parliament to legislate. Parliament here does not refer to the two
Houses of Parliament individually, for neither House has authority to legislate on its
own, but to the constitutional entity known as the Queen in Parliament: namely the
process by which a Bill approved by Lords and Commons receives the royal assent and
thus becomes an Act of Parliament. Thus defined, Parliament, said Dicey, has ‘under
the English constitution, the right to make or unmake any law whatever; and further
. . . no person or body is recognised by the law of England as having a right to over-
ride or set aside the legislation of Parliament’.23 Dicey was writing at a time when England
was often used as a loose synonym for Great Britain or the United Kingdom24 and today
it is necessary to discuss whether the law on this matter is the same throughout the
United Kingdom.25 But the positive and negative aspects of the doctrine emerge clearly
from Dicey’s formulation, namely that Parliament has power to legislate on any matter
whatsoever and that there exists no competing authority with power to legislate for
the United Kingdom or to impose limits upon the competence of Parliament.

British membership of the European Union gives rise to the difficult issue of com-
peting supremacies, the supremacy of Parliament on the one hand and the supremacy,
or primacy, of Community law, on the other. This question will be considered later,26

but we first examine the issue in terms of the law of the United Kingdom alone.

Legal nature of legislative supremacy

This doctrine consists essentially of a legal rule which governs the relationship
between the courts and the legislature, namely that the courts are under a duty to apply
the legislation made by Parliament and may not hold an Act of Parliament to be invalid
or unconstitutional. As was at one time justifiably said, ‘All that a court of law can 
do with an Act of Parliament is to apply it.’27 In Madzimbamuto v Lardner-Burke,
which concerned the effect of the unilateral declaration of independence in 1965 
by the Rhodesian government on the Westminster Parliament’s power to legislate for
Rhodesia, Lord Reid said:

It is often said that it would be unconstitutional for the United Kingdom Parliament to do
certain things, meaning that the moral, political and other reasons against doing them are so
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strong that most people would regard it as highly improper if Parliament did these things.
But that does not mean that it is beyond the power of Parliament to do such things. If Parliament
chose to do any of them, the courts could not hold the Act of Parliament invalid.28

While the doctrine of legislative supremacy has great political significance, the legal rule
defines the outcome of the process of legislation; it does not make a political analysis
of whether that process is controlled by the governing party, the Cabinet or the 
Prime Minister. Certainly, how Parliament exercises its legislative authority is of great
importance in the debate about whether its supremacy should be retained or modified.
Craig has argued that Dicey’s exposition of sovereignty was advanced on the basis of
assumptions about representative democracy which (in Craig’s view) were flawed even
in 1885 and cannot be made today.29 However, we must distinguish as far as possible
between analysing the present law and considering how it should develop in future.
Changes in the legislative process do not in themselves alter the legal effect of that 
process, although they might affect the case for further development of the law.

Only an Act of Parliament is supreme

The courts ascribe to an Act of Parliament legal force which they are not willing to
ascribe to other instruments which for one reason or another fall short of being an Act
of Parliament. Thus the following instruments do not enjoy legislative supremacy and
the courts will if necessary decide whether or not they have legal effect:

(a) a resolution of the House of Commons;30

(b) a proclamation issued by the Crown under prerogative powers for which the force
of law is claimed;31

(c) a treaty entered into by the government under prerogative powers which seeks to
change the law within territory subject to British jurisdiction;32

(d) an instrument of subordinate legislation which appears to be issued under the author-
ity of an Act of Parliament by a minister or a government department,33 even though
this has been approved by resolution of each House of Parliament;34

(e) an act of a subordinate legislature,35 such as the Scottish Parliament or the
Northern Ireland Assembly;
(f ) by-laws made by a local authority or other public body;36

(g) laws made by the governor of a dependent territory under powers conferred by
Order in Council.37

In all such cases, the courts must consider whether the document for which legislat-
ive force is claimed is indeed legally binding. So, too, when a party to litigation relies
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on an Act of Parliament, the court must if necessary decide whether the provision in
question has been brought into force.38

The difference between an Act of Parliament and lesser instruments is reflected in a
distinction drawn by the Human Rights Act 1998 between ‘primary legislation’ and
‘secondary legislation’. Unfortunately, the line drawn in the 1998 Act does not coin-
cide with the distinctions just drawn. Thus various measures (including prerogative Orders
in Council) are treated by the Act as primary legislation.39

Position different under written constitution

The doctrine of legislative supremacy distinguishes the United Kingdom from those coun-
tries in which a written constitution imposes limits on the legislature and entrusts the
ordinary courts or a constitutional court to decide whether the acts of the legislature
are in accordance with the constitution. In Marbury v Madison, the US Supreme Court
held that the judicial function vested in the court necessarily carried with it the task
of deciding whether an Act of Congress was or was not in conformity with the con-
stitution.40 In a legal system which accepts judicial review of legislation, legislation 
may be held invalid on a variety of grounds: for example, because it conflicts with the
separation of powers where this is a feature of the constitution,41 infringes human rights
guaranteed by the constitution,42 or has not been passed in accordance with the pro-
cedure laid down in the constitution.43 By contrast, in the United Kingdom the legis-
lative supremacy of Parliament appears to be the fundamental rule of constitutional
law and this supremacy includes power to legislate on constitutional matters. In so far
as constitutional rules are contained in earlier Acts, there seems to be no Act which
Parliament could not repeal or amend by passing a new Act. The Bill of Rights of 1689
could in law be repealed or amended by an ordinary Act of Parliament. This was done
in the Defamation Act 1996, section 13 of which amended Article 9 of the Bill of Rights
regarding the freedom of speech in Parliament.44

Legislative supremacy illustrated

The apparently unlimited powers of Parliament may be illustrated in many ways. The
Tudor kings used Parliament to legalise the separation of the English Church from 
the Church of Rome: Sir Thomas More was executed in 1535 for having denied the
authority of Parliament to make Henry VIII supreme head of the Church. In 1715,
Parliament passed the Septennial Act to extend the life of Parliament (including its own)
from three to seven years, because it was desired to avoid an election so soon after 
the Hanoverian accession and the 1715 uprising in Scotland. In vain did opponents of
the Act argue that the supreme legislature must be restrained ‘from subverting the 
foundation on which it stands’.45 Less controversially, during the two world wars,
Parliament prolonged its own life by amending the rule in the Parliament Act 1911
that a general election must be held at least every five years.
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Parliament has altered the succession to the throne (in the Act of Settlement 1700
and His Majesty’s Declaration of Abdication Act 1936); reformed the composition 
of both Houses of Parliament; dispensed with the approval of the House of Lords for
certain Bills (the Parliament Acts 1911 and 1949); given effect to British membership
of the EC (the European Communities Act 1972); given effect to the Scottish and Irish
Treaties of Union and later departed from those treaties;46 and altered the territorial
limits of the United Kingdom.47 Between 1997 and 2005, constitutional legislation
included the Scotland Act 1998, the Human Rights Act 1998, the House of Lords Act
1999 and the Constitutional Reform Act 2005.

Indemnity Acts and retrospective legislation

Parliament has exercised the power to legalise past illegalities and to alter the law 
retrospectively. This power has been used by an executive with a secure majority in
Parliament to reverse inconvenient decisions made by the courts.48 Retrospective legis-
lation was passed after both world wars, protecting various illegal acts committed in
the national interest.49 Retrospective laws are, however,

contrary to the general principle that legislation by which the conduct of mankind is to be
regulated ought . . . to deal with future acts and ought not to change the character of past
transactions carried on upon the faith of the then existing law . . . Accordingly the court will
not ascribe retrospective force to new laws affecting rights unless by express words or neces-
sary implication it appears that such was the intention of the legislature.50

There is then a rule that a statute should not be interpreted retrospectively so as 
to impair an existing right or obligation unless that result is unavoidable.51 The
Immigration Act 1971 was held to empower the Home Office to deport Commonwealth
citizens who had entered in breach of earlier immigration laws but against whom no
such action could have been taken at the time the 1971 Act came into effect:52 but the
Act did not make punishable by criminal sanctions conduct which had occurred before
the Act was passed.53 Although art 7 of the European Convention on Human Rights
provides that no one shall be held guilty of a criminal offence for conduct which did
not constitute an offence at the time when it was committed,54 Parliament has power
to legislate retrospectively in breach of this. However, ‘It is hardly credible that any
government department would promote or that Parliament would pass retrospective
criminal legislation.’55 Legislation which authorises payments to be made to individuals
in respect of past events is also retrospective,56 but it may be objectionable if it restricts
existing claims or is discriminatory.
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Legislative supremacy and international law

The legislative supremacy of Parliament is not limited by international law. The courts
may not hold an Act void on the ground that it contravenes general principles of inter-
national law.

The Herring Fishery (Scotland) Act 1889 authorised a fishery board to make by-laws prohibiting 
certain forms of trawling within the Moray Firth, an area which included much sea that lay beyond
British territorial waters. The Danish master of a Norwegian trawler was convicted in a Scottish court
for breaking these by-laws. The High Court of Justiciary held that its function was confined to inter-
preting the Act and the by-laws, and that Parliament had intended to legislate for the conduct of all
persons within the Moray Firth, whatever might be the position in international law. ‘For us an Act of
Parliament duly passed by Lords and Commons and assented to by the King is supreme, and we
are bound to give effect to its terms.’57

Nor may the courts hold an Act invalid because it conflicts with a treaty to which
the United Kingdom is a party.

An assessment to income tax was challenged on the ground that part of the tax raised was used for
the manufacture of nuclear weapons, contrary to the Geneva Convention Act 1957. It was held that
the unambiguous provisions of a statute must be followed even if they are contrary to international
law. Regarding an argument that tax had been imposed for an improper purpose, the judge said:
‘What the statute itself enacts cannot be unlawful, because what the statute says and provides is itself
the law, and the highest form of law that is known to this country.’ 58

As far as British courts are concerned, there are no territorial restrictions on the 
legislative competence of Parliament. Generally Parliament legislates only in respect of
its own territory or in respect of the conduct of its own citizens when they are abroad,
but occasionally legislation is intended to operate outside the United Kingdom: thus
the Continental Shelf Act 1964 vested in the Queen the rights of exploration and exploi-
tation of the continental shelf; the Act provided for the application of criminal and
civil law in respect of installations placed in the surface waters above the continental
shelf.59 A few serious crimes committed in a foreign state by British citizens are justi-
ciable in British courts, such as treason, murder, manslaughter, bigamy and certain rev-
enue offences.60 The courts apply a rule of interpretation that statutes will not be given
extraterritorial effect, unless this is expressly provided or necessarily implied.61 By gen-
eral principles of international law, the United Kingdom may not exercise jurisdiction
in territory belonging to a foreign state. In practice Parliament does not pass laws which
would be contrary to the comity of nations. Yet the law in Britain does not always
keep pace with Britain’s changing international obligations. While the government under
the royal prerogative may enter into treaties, treaties must be approved or adopted by
Act of Parliament if national law is to be altered.62 The ratification of a treaty by the
government may in some instances create a legitimate expectation that the government
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will act in accordance with the treaty,63 but such an expectation does not affect any
decision by Parliament in deciding whether to implement the treaty in national law.

British membership of the European Union raises questions as to the relationship
between UK law and Community law which cannot be answered by reference to the
general principles of international law.64

No legal limitations on Parliament

Many illustrations may be given of the use which Parliament has made of its legislative
supremacy in legislating on constitutional matters, retrospectively, in breach of inter-
national law, and so on. It does not follow from a recital of this kind that the powers
of Parliament are unlimited. As Calvert has said:

No one doubts that the powers of the UK Parliament are extremely wide . . . But that is not
what is in issue. What is in issue is whether those powers are unlimited and one no more
demonstrates this by pointing to a wide range of legislative objects than one demonstrates the
contrary by pointing to matters on which Parliament has not, in fact, ever legislated.65

There is much evidence from the law reports that, at least since 1688, judges have
been strongly inclined to accept the legislative omnicompetence of Parliament. Yet 
this has not always been the judicial attitude. In his note on Dr Bonham’s case, Coke
CJ said:

In many cases, the common law will control Acts of Parliament, and sometimes adjudge them
to be utterly void: for when an Act of Parliament is against common right and reason, or
repugnant, or impossible to be performed, the common law will control it, and adjudge such
Act to be void.66

While English judges made similar statements only rarely after 1688,67 it is not pos-
sible from reported cases alone to demonstrate that they have utterly lost the power
to ‘control’ an Act of Parliament – or to show that a judge who is confronted with a
statute repugnant to moral principle (for example, a law condemning all of a certain
race to be executed) must either apply the statute or resign from office.68 Support for
this has come from New Zealand, where Lord Cooke of Thorndon has urged that 
within the common law the judges exercise an authority which extends to upholding
fundamental values that might be at risk from certain forms of legislation.69 In 1995,
Lord Woolf argued that ‘if Parliament did the unthinkable’ and legislated without regard
for the role of the judiciary in upholding the rule of law, the courts might wish to make
it clear that ‘ultimately there are even limits on the supremacy of Parliament which it is
the courts’ inalienable responsibility to identify and uphold’.70 Lord Steyn has said that
the courts might have to revisit the principle of parliamentary supremacy, if Parliament
sought ‘to abolish judicial review of flagrant abuse of power by a government or even
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the role of the ordinary courts in standing between the executive and citizens’; in such
circumstances, the courts might have to ‘qualify’ the supremacy of Parliament, ‘a prin-
ciple established on a different hypothesis of constitutionalism’.71

Short of such an extreme situation, it is very unlikely that the courts would of their
volition exercise power derived solely from common law to review the validity of Acts
of Parliament. Where in modern constitutional systems judicial review of legislation
takes place, this is generally derived from a written constitution.72 But in the United
Kingdom, Parliament enjoys an unlimited power to legislate on constitutional matters.
Is it therefore possible that, on the initiative of Parliament itself, the courts could begin
to exercise a power of judicial review derived from constitutional legislation passed by
Parliament? This possibility has often been dismissed out of hand by invocation of the
principle that no Parliament may bind its successors. It has been said that the rule that
the courts enforce without question all Acts of Parliament is the one rule of the com-
mon law which Parliament may not change.73 But, it has been asked, ‘Why cannot
Parliament change that rule; since all other rules of the common law are subject to its
sovereignty?’74 It is to this difficult and fundamental question that we now turn.

C. The continuing nature of parliamentary supremacy

Within a modern legal system, enacted laws remain in force until they are repealed or
amended, unless they are declared when enacted to have a limited life.75 It is inherent
in the nature of a legislature that it should continue to be free to make new laws. The
fact that legislation about, say, divorce or consumer protection was enacted five or 
50 years ago is no reason why fresh legislation on the same subject should not be enacted
today: even if social conditions have not changed, a new legislature may favour a fresh
approach. If Parliament wishes to do so, it is convenient if the new Act expressly repeals
the old law or states the extent to which the old law is amended. Suppose that this is
not done and a new Act is passed which conflicts with an older Act but does not expressly
repeal it. There now appear to be two inconsistent statutes on the statute book. How
is the apparent conflict to be resolved?

The doctrine of implied repeal

It is for the courts to resolve this conflict because it is their duty to decide the law which
applies to a given situation. Where two Acts conflict with each other, the courts apply
the Act which is later in time and an earlier Act inconsistent with the later Act is taken
to have been repealed by implication.

If two inconsistent Acts be passed at different times, the last must be obeyed, and if obedi-
ence cannot be observed without derogating from the first, it is the first which must give way
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. . . Every Act is made either for the purpose of making a change in the law, or for the pur-
pose of better declaring the law, and its operation is not to be impeded by the mere fact that
it is inconsistent with some previous enactment.76

This doctrine is found in many legal systems, but in Britain the operation of the doc-
trine is sometimes considered to have special constitutional significance.

Before 1919, many public and private Acts of Parliament empowered public authorities to acquire
land compulsorily and laid down many differing rules of compensation. In 1919, the Acquisition of
Land (Assessment of Compensation) Act was passed to provide a uniform code of rules for assess-
ing the compensation to be paid in future. Section 7(1) provided: ‘The provisions of the Act or order
by which the land is authorised to be acquired, or of any Act incorporated therewith, shall, in relation
to the matters dealt with in this Act, have effect subject to this Act, and so far as inconsistent with
this Act those provisions shall cease to have or shall not have effect.’ The Housing Act 1925 sought
to alter the 1919 rules of compensation by reducing the compensation payable in respect of slum-
housing. In Vauxhall Estates Ltd v Liverpool Corporation,77 it was held that the provisions of the 1925
Act must prevail over the 1919 Act so far as they were inconsistent with it. The court rejected the
ingenious argument of counsel for the slum-owners that s 7(1) (and especially the words ‘or shall
not have effect’) had tied the hands of future Parliaments so that the later Parliament could not (short
of express repeal) legislate inconsistently with the 1919 Act. In a similar case, Ellen Street Estates Ltd
v Minister of Health, Maugham LJ said: ‘The Legislature cannot, according to our constitution, bind
itself as to the form of subsequent legislation, and it is impossible for Parliament to enact that in a
subsequent statute dealing with the same subject matter there can be no implied repeal. If in a sub-
sequent Act Parliament chooses to make it plain that the earlier statute is being to some extent repealed,
effect must be given to that intention just because it is the will of Parliament.’78

The correctness of these two decisions is not in doubt, for there were very weak grounds
for suggesting that in 1919 Parliament had been attempting to bind its successors. But
Maugham LJ went far beyond the actual situation in saying that Parliament could not
bind itself as to the form of subsequent legislation. He would have been closer to the
facts of the case had he said that Parliament could not bind itself as to the contents of
subsequent legislation.79 However, these cases, which illustrate the doctrine of repeal
by implication, have been used to support a broad constitutional argument that
Parliament may never bind its successors.80

Can Parliament bind its successors?
The rule that Parliament may not bind its successors (and that no Parliament is bound
by Acts of its predecessors) is often cited both as a limitation on legislative supremacy
and as an example of it. To adopt for a moment the language of sovereignty: if it is
an essential attribute of a legal sovereign that there should be no legal restraints upon
him or her, then, by definition, the rules laid down by a predecessor cannot bind the
present sovereign, for otherwise the present holder of the post would not be sovereign.
Dicey, outstanding exponent of the sovereignty of Parliament, accepted this point:

The logical reason why Parliament has failed in its endeavours to enact unchangeable enact-
ments is that a sovereign power cannot, while retaining its sovereign character, restrict its own
powers by any parliamentary enactment.81 (italics supplied)
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Thus to state that no Parliament may bind its successors is to assume that all future
Parliaments must have the same attribute of sovereignty as the present Parliament. But
why must this be so? The problem is less intractable than the comparable conundrum
of whether an omnipotent deity can bind itself,82 for even sovereign Parliaments are
human institutions; and there is nothing inherently impossible in the idea of a supreme
Parliament having power to make fresh constitutional arrangements for the future. Merely
to state that Parliament may not bind its successors leaves unclear both the nature of
the obligation which a present Parliament is unable to impose on its successors and
also the meaning of ‘successors’.83 Indeed, the doctrine that Parliament may not ‘bind’
its successors is an oversimplification.

(a) Some matters authorised by legislation are of such a kind that, once done, they
cannot be undone by a later Act. Thus, over 60 years after Parliament approved the
cession of Heligoland to Germany in 1890, Parliament repealed the statute by which
cession was approved.84 But in so doing, Parliament did not expect that this would
recover the territory for the United Kingdom. When Parliament confers independence
upon a colony, as it has done on many occasions, it has been the practice since 1960
to provide that no future Act of the UK Parliament ‘shall extend or be deemed to extend’
to the independent country as part of its law; and that the UK government should there-
after have no responsibility for the government of the country in question.85 Earlier
Independence Acts were less categorical, since it was thought that in some circumstances
it might be convenient for the Westminster Parliament to continue to legislate at 
the request of the territory concerned.86 At one time it was suggested that provisions 
conferring independence could be revoked by the Westminster Parliament.87 The true
position is that conferment of independence is an irreversible process: ‘freedom once
conferred cannot be revoked’.88 Thus, by ceding territory or conferring independence,
Parliament may restrict the geographical area over which future Parliaments may legis-
late effectively. In the Canada Act 1982, which conferred full power of constitutional
amendment on Canada, it was provided that no subsequent Act of the UK Parliament
‘shall extend to Canada as part of its law’. If Westminster in future should seek to
reverse the historical clock by attempting to legislate for Canada, the Canadian courts
would ignore any such attempt, unless the Canadian Parliament had authorised them
to give effect to the legislation from Westminster. But British courts would be bound
to give effect to the Westminster legislation so far as it lay within their jurisdiction to
do so.89

(b) In a different way, Parliament may bind future Parliaments by altering the rules
for the composition of the two Houses or the succession to the throne. Thus in 1832,
when Parliament reformed the House of Commons to secure more democratic repres-
entation, later Parliaments were bound by that legislation inasmuch as the only lawful
House of Commons was one elected in accordance with the 1832 Act. Any further
changes to the composition of the Commons had to be approved by the reformed House,
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since the pre-1832 House had ceased to exist. The present House of Commons was
elected in accordance with election laws that are different from what they were in 1900
or in 1945. As for the House of Lords, in 1958 authority was given for creating 
life peerages and in 1999 all but 92 hereditary peers were removed from the House.
Every change in the composition of the House of Lords must either be approved by that
House (as constituted for the time being), or in the absence of such approval be enacted
under the Parliament Acts 1911 and 1949.90 In 1936, His Majesty’s Declaration of
Abdication Act altered the line of succession to the throne laid down by the Act of
Settlement 1700, by removing Edward VIII and his issue from the succession: if a later
Parliament had wished the throne to revert to Edward VIII, the assent of the Sovereign
for the time being (i.e. George VI or his descendant) would have been required, just
as Edward VIII’s assent was needed for the Abdication Act itself. Thus, the supreme
Parliament may alter the rules which determine who the successors of the component
parts of Parliament are to be (and, it might be added, may abolish one of these com-
ponent parts, e.g. the House of Lords, though this issue receives separate discussion
below).

By contrast, when Westminster creates an assembly or parliament with devolved power
to make law for part of the United Kingdom, it has taken care to ensure that this does
not limit its own power to legislate for the whole United Kingdom. The Scotland Act
1998, s 28, empowered the Scottish Parliament to make laws on devolved matters; but
the Act stated that conferment of that power to make laws ‘does not affect the power’
of the UK Parliament to make laws for Scotland (s 28(7)). A similar provision is found
in the Northern Ireland Act 1998 (s 5(6)). The same declaration in grander language
was in the Government of Ireland Act 1920, which established a parliament for
Northern Ireland and by s 75 provided that the ‘supreme authority’ of the UK
Parliament ‘shall remain unaffected and undiminished over all persons, matters and
things’ in Northern Ireland. The power retained by Westminster includes in law the
power to repeal the entire scheme of devolution. Thus in 1972 Westminster abolished
the Stormont Parliament. On the Diceyan view of supremacy, it is not necessary in law
to include express provision in a devolution Act to preserve Westminster’s legislative
powers. But such provision serves a deeper political purpose, as the existence of the
Scottish Parliament presents a definite challenge to Westminster’s continuing legislat-
ive authority over Scotland.91

The rule that Parliament may not bind its successors presents difficulties for certain
constitutional reforms (for example, the creation of an entrenched Bill of Rights, 
discussed below). But it presents no obstacle to the adoption of a wholly new consti-
tutional structure for the United Kingdom. As was said about Gladstone’s first Home
Rule Bill for Ireland, ‘if the Irish Government Bill had become law the Parliament of
1885 would have had no successors’.92 The object of securing that no subsequent
Parliament enjoyed the attribute of legislative supremacy could be achieved in a variety
of ways, for example by creating a federal system in the United Kingdom under which
England, Scotland, Wales and Northern Ireland would each have its own legislature
and executive; these bodies, together with a federal legislature and executive, would
all be subject to the constitution as interpreted by a federal court. The creation of such
a system would be inconsistent with the continuance of the legislative supremacy of
the present Parliament. The legislative ground for the new constitution would be laid
by the supreme Parliament before it ceased to exist.
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With the possible exception of the Union between Scotland and England in 1707
and the Union between Ireland and Great Britain in 1800,93 no actual reforms have
been intended to go as far as this. However, as with British accession to the European
Community,94 problems have arisen only where the clear intention of Parliament to
divest itself of legislative supremacy has not been manifested and where it may be argued
that the overriding rule of supremacy has not been affected. The question is not, ‘May
a supreme Parliament bind its successors?’ but ‘What must a supreme Parliament do
(a) to express the definite intention that future Parliaments should not be supreme 
and (b) to ensure (whether by positive direction or structural changes) that the courts
will in future give effect to that intention?’ The second part of the question is import-
ant: for if the matter were to rest merely on the stated intention of the present Parliament,
it is likely that the courts would hold that a later Parliament would be free to depart
from that intention. Moreover, it is only by subsequent judicial decisions, taken in the
light of relevant political developments, that it would be known whether or not the
present (supreme) Parliament had successfully achieved its stated objective.

Before these matters are considered further, it is necessary to examine more fully a
question which has already been mentioned,95 namely the need for legal rules identi-
fying the measures which are to be accepted as Acts of Parliament.

What is an Act of Parliament?96

In an extremely simple community, where all powers within the human group are 
exercised by one person recognised as sovereign, no legal problems of identifying acts
of the sovereign arise. But, as R T E Latham said:

Where the purported sovereign is anyone but a single actual person, the designation of him
must include the statement of rules for the ascertainment of his will, and these rules, since
their observance is a condition of the validity of his legislation, are rules of law logically prior
to him.97

Latham pointed out that Parliament, regarded only as an assembly of human beings,
was not sovereign. ‘It can only be sovereign when acting in a certain way prescribed by
law. At least some rudimentary “manner and form” is demanded of it: the simultaneous
incoherent cry of a rabble, small or large, cannot be law, for it is unintelligible.’98

In the absence of a written constitution to guide the courts in identifying an Act of
Parliament, the definition of an Act of Parliament is primarily a matter of common
law.99 The rule of English common law is that for a Bill to become law, it must have
been approved by Lords and Commons and have received the royal assent. In the 
ordinary case, this simple test will be satisfied by a rapid inspection of the Queen’s
Printer’s copy of an Act of Parliament which will bear at its head formal words of 
enactment.100 When Acts of Parliament have been challenged on the ground of pro-
cedural defects during their passage through Parliament, the judges have laid down the
‘enrolled Act’ rule.
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In Edinburgh & Dalkeith Railway v Wauchope, a private Act which adversely affected Wauchope’s
rights against a railway company was challenged by him on the ground that notice of its introduction
as a Bill into Parliament had not been given to him, as required by standing orders of the House of
Commons. The court rejected this challenge. Lord Campbell said: ‘All that a court of justice can do
is to look to the Parliament roll: if from that it should appear that a Bill has passed both Houses and
received the Royal Assent, no court of justice can inquire into the mode in which it was introduced
into Parliament, or into what was done previous to its introduction, or what passed in Parliament during
its progress in its various stages through both Houses.’101 And in Lee v Bude & Torrington Railway
Co it was said: ‘If an Act of Parliament has been obtained improperly, it is for the legislature to 
correct it by repealing it; but, so long as it exists as law, the courts are bound to obey it.’102

This principle was reaffirmed in 1974, when the House of Lords in Pickin v British
Railways Board held that a local or private Act of Parliament was binding whether or
not the standing orders of each House had been complied with.

Private Acts of 1836 and 1845 authorised the taking of land for a railway and provided that, if the
line were ever abandoned, the land should vest in the owners of the adjoining land. In 1968, another
private Act was passed, promoted by the British Railways Board, which abolished this rule. In 1969,
Pickin bought a small piece of adjoining land and, when the railway was discontinued, claimed a 
declaration that under the 1836 and 1845 Acts he was entitled to a strip of the old line. He alleged
that the board had fraudulently misled Parliament when promoting the 1968 Act, and had not com-
plied with the standing orders of each House requiring individual notice to be given to owners affected
by private legislation. Although the Court of Appeal held that these allegations raised a triable issue,103

the House of Lords held that the courts had no power to disregard an Act of Parliament, whether
public or private, nor had they any power to examine proceedings in Parliament to determine whether
an Act had been obtained by irregularity or fraud.104

There are several reasons for this reluctance of the courts to inquire into the inter-
nal procedures of Parliament. One important reason is the privilege of each House 
to regulate its own proceedings.105 For officers of Parliament to be summoned before
a court to give evidence about the internal proceedings of Parliament would create 
a danger of the courts infringing art 9 of the Bill of Rights.106 On many matters of 
parliamentary procedure, the courts have declined to intervene whether or not alleged
breaches of statute were involved.107 The rule that a Bill must be read three times 
in each House is not a requirement of the common law but is part of the ‘law and 
custom of Parliament’ and on this the standing orders of each House are based. If one
House wished to alter the requirement, say by abolishing the third reading, this change
would not affect the duty of the courts to apply the ‘enrolled Act’ rule.

But some comments must be made on the ‘enrolled Act’ rule. First, there is today
no Parliament roll: in case of necessity, all that a court could inspect is the two vellum
prints of an Act which since 1849 have been signed by the Clerk of Parliaments and
preserved in the National Archives and the House of Lords Record Office.108 Second,
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the rule is reinforced by the provision in the Interpretation Act 1978 that every Act
passed after 1850 shall be a public Act and judicially noticed as such, unless the con-
trary is expressly provided by the Act.109 Third, if it should appear that a measure has
not been approved by one House, then (unless the Parliament Acts 1911–49 apply)
the measure is not an Act.110 Fourth, where there is a written constitution, this may
lay down the procedures which must be followed before a Bill can become an Act.
Thus in South Africa, the former constitution provided that certain entrenched rights
could be revoked only by legislation adopted at a joint sitting of both Houses of the
South African Parliament, voting by a two-thirds majority: when this procedure was
not followed, the result was not a valid Act of Parliament.111

Could the ‘enrolled Act’ rule be changed by Act of Parliament? To an extent this
has already occurred. Thus the Regency Acts 1937–53 make permanent provision 
for the infancy, incapacity or temporary absence abroad of the monarch.112 A regent
appointed under these Acts may exercise all royal functions, including assenting to Bills,
except that he or she may not assent to a Bill for changing the order of succession to
the Crown or for repealing or altering the Act of 1707 securing Presbyterian Church
Government in Scotland. If, which is unlikely, a regent did assent to a Bill for one of
these purposes, there seems no reason why the courts should regard the resulting 
measure as an Act of Parliament.

Similarly, the Parliament Acts 1911–49113 provide that in certain circumstances a 
Bill may become an Act without having been approved by the Lords. The 1911 Act
provides special words of enactment which refer to the Parliament Acts (s 4(1)) and
also provides that the Speaker’s certificate that the requirements of the Acts have been
complied with shall be conclusive for all purposes (s 3). But this procedure does not
apply either to a Bill to extend the life of Parliament or to private or local Bills. If it were
attempted to extend the life of Parliament by a measure which had not been approved
by the Lords, a court should decline to regard the result as an Act of Parliament: the
‘conclusiveness’ of the Speaker’s certificate would not bar such a decision by the court.114

In respect both of the Regency Acts and the Parliament Acts, it has been argued that
measures which become law thereunder are not Acts of the supreme Parliament but
are Acts of a subordinate legislature to which the supreme Parliament has made a limited
delegation of its powers; such measures are thus no more than delegated legislation.115

But in other contexts, courts have been reluctant to apply to a legislature the principle
that delegated power may not be sub-delegated (delegatus non potest delegare)116 and
a preferable view is that, for all but the purposes excluded, Parliament has provided a
procedure for legislation which is alternative to the procedure of legislation by the supreme
Parliament recognised at common law.117 On this view, the legal definition of an 
Act of Parliament may already differ according to the circumstances, as it may where
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a written constitution requires special procedures or special majorities for certain 
purposes.118

In R (Jackson) v Attorney-General,119 opponents of the Hunting Act 2004 challenged its validity on
the ground that it had been passed under the Parliament Act 1911 as amended by the Parliament
Act 1949. They asserted that the 1949 Act was itself invalid as it had not been passed by the supreme
Parliament and was no more than ‘delegated legislation’, yet it had sought to amend the conditions
on which power to legislate without the approval of the Lords had been created in 1911 (by reducing
the delaying power of the Lords from two years to one). Nine Law Lords held, unanimously, that
both the 1949 Act and the Hunting Act were valid. The aim of Parliament in 1911 had been to
enable the Commons and monarch to legislate without the approval of the Lords. The procedure was
an alternative to the usual process of legislation, and a measure passed under the Parliament Acts
was primary legislation. The power to enact legislation by that process was not subject to implied
exceptions but, as expressly stated in the 1911 Act, the life of Parliament could not be extended
without the consent of the Lords. A majority of the nine judges held obiter that the Parliament Act
procedure could not be used to remove this exception from the 1911 Act.

It follows from Jackson that the definition of an Act of Parliament differs according
to whether it has been enacted with the consent of both Commons and Lords, or with
the consent of the Commons alone. Further, legislation by means of the Parliament
Acts may include matters of constitutional importance (for instance, changes in the com-
position and functions of the House of Lords). Moreover, despite hesitation by some
judges on this point, the courts have jurisdiction to decide whether a document relied
on in litigation is or is not an Act of Parliament. In 1974, a different view was expressed
by Lord Morris in Pickin’s case:

It must surely be for Parliament to lay down the procedures which are to be followed before
a Bill can become an Act. It must be for Parliament to decide whether its decreed procedures
have been followed.120

The context of this statement was an alleged departure from the standing orders of the
House of Commons; this matter was rightly held in Pickin to be a matter of internal
procedure, determined by the Commons, not by the courts. However, Lord Morris’s
use of the word ‘Parliament’ did not distinguish between (a) Parliament acting by means
of an Act of Parliament, and (b) each House acting separately (by standing orders and
resolutions) on questions of internal procedure. In Jackson, the defendant did not dis-
pute the jurisdiction of the courts to decide the validity of the Hunting Act. But the
judgments indicate that, if the question whether a certain document is an Act of Parliament
arises in litigation, it is for the court to decide if that document satisfies the ‘enrolled
Act’ rule or another rule that Parliament by statute has laid down for the enactment
of legislation.

In light of Jackson, we may consider a question much discussed by constitutional
lawyers,121 namely whether a parliament with supreme legislative authority must
observe (and may modify in a manner that binds itself) the rules that determine 
the ‘manner and form’ of legislation. Although the case concerned a subordinate 
legislature, A-G for New South Wales v Trethowan122 illustrates the issues that arise
when a legislature that has created a required procedure for legislating wishes to depart
from it.
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Under the Colonial Laws Validity Act 1865, the legislature of New South Wales had power to make
laws respecting its own constitution, powers and procedure, provided that these laws were passed
‘in such manner and form’ as might be required by a law for the time being in force in the state. In
1929, an Act provided that the upper House of the legislature should not be abolished until a Bill
approved by both Houses had been approved by a referendum of the electorate; the requirement
of a referendum applied also to amendments of the 1929 Act. Following a change of government,
a Bill passed through both Houses which sought to abolish both the upper House and the require-
ment of a referendum. The government did not intend to submit the Bill to a referendum. An injunc-
tion was granted by the New South Wales court to restrain the government from presenting the Bill
for the royal assent unless a majority of the electors had approved it. On appeal, the Privy Council
held that the requirement of a referendum was binding on the legislature until it had been abolished
by a law passed in the ‘manner and form’ required by law for the time being, i.e. with the approval
of a referendum.

One view of Trethowan’s case is that it depended solely on the fact that the legis-
lature was a subordinate legislature, subject to the rule in the Colonial Laws Validity
Act that a constitutional amendment had to be enacted ‘in such manner and form’ as
the law required from time to time. On this view, Trethowan is not relevant to a supreme
legislature, such as the Westminster Parliament.123 Another view is that there is a com-
mon law rule that legislation may be enacted only in such manner and form as is laid
down in law, that this rule applies to the UK Parliament and that the 1865 Act put
into statutory form a rule that is fundamental to the court’s task of deciding whether
a measure has the force of law.124 The fact that the Law Lords in Jackson were unanim-
ous in the result may suggest that the Hunting Act challenge called for an obvious answer.
While their judgments support the view that identifying an Act of Parliament depends
on the rules on the ‘manner and form’ required of legislation, they are not conclusive
of how a future court would resolve a dispute in which the facts were like those in
Trethowan but concerned the Westminster Parliament.125

The Human Rights Act 1998 provides an example of a change in legislative pro-
cedure that might give rise to a ‘manner and form’ argument. By s 19 of the Act, a 
minister who is in charge of a Bill in Parliament must, before it is debated on second
reading, state either that the Bill is compatible with the rights protected by the 1998
Act or, if it is not so compatible, that the government wishes the House to proceed
with the Bill. Would failure by a minister in charge of a Bill to make such a statement
affect the validity of the resulting Act? For several reasons, the courts would not hold
the legislation to be invalid. The requirement of a ministerial statement would be seen
as a parliamentary procedure, enforceable by Parliament and not by the court. Nor
would the courts be likely to hold that in enacting s 19, Parliament was intending to
alter the ‘enrolled Act’ rule.126 This would be the case even if the ministerial statement
was inaccurate.

We have seen that the doctrine of implied repeal has been used in support of the
argument that Parliament may not bind its successors. Has Parliament the power to
modify the doctrine of implied repeal itself? Two recent developments suggest that it
can. The first, the ‘metric measures’ case,127 concerned the relation between Community

CAAC04  8/8/06  4:03 PM  Page 69



 

70 Part I · General principles of constitutional law

128 Thoburn v Sunderland Council at [63].
129 This is the effect of the duty of interpretation imposed on the courts by the Human Rights Act 1998, 

s 3; and see ch 19 C.
130 Calvert, Constitutional Law in Northern Ireland, pp 23–33; Heuston, Essays in Constitutional Law, 

ch 1; Hadfield, Constitutional Law of Northern Ireland, pp 104–5.
131 Ch 3 A.
132 For an analogous provision in Gladstone’s first Home Rule Bill, see Marshall, Parliamentary Sovereignty

and the Commonwealth, pp 63–6.

law and English law. There the court held that Parliament could not abandon its
sovereignty by stipulating that a statute may not be repealed. However, where (as 
with the European Communities Act 1972) Parliament legislates on a subject with ‘over-
arching’ constitutional importance, such an Act (unlike an ‘ordinary’ statute) is not
subject to implied repeal; it may be repealed only where a later Parliament declared
expressly that this is its intention.128 Second, the scheme of the Human Rights Act 1998
effectively excludes the operation of implied repeal: if Parliament wishes in future to
legislate in breach of the Convention rights protected by that Act, as the scheme envis-
ages, it will succeed in doing so only if it uses express words or in some other way
makes absolutely clear its intention to legislate with that effect.129

Summary

The argument in this chapter may be summarised as follows. In principle a legislature
must remain free to enact new laws on matters within its competence: if a conflict occurs
between the laws enacted by Parliament, the courts apply the later of the two laws.
The authority of Parliament includes power to legislate on constitutional matters, includ-
ing both the composition of Parliament and the ‘manner and form’ by which new leg-
islation may be made. While the courts may not of their own accord review the internal
proceedings of Parliament, the scope for judicial decision could be extended if, by statute,
Parliament altered the common law rules according to which the courts recognise 
or identify an Act of Parliament. The doctrine of parliamentary supremacy is no bar
to the adoption of a written constitution for the United Kingdom which imposes 
judicially enforceable limits upon a future legislature, at least if such structural changes
are made that the new legislative process is radically different from the present process
by Lords, Commons and royal assent. Difficulty would arise if changes were not made
in the structure of the legislature but an attempt were made to limit or restrict the pre-
sent legislature; in this situation, the courts might not regard the purported limits or
restrictions as ousting the continuing legislative supremacy of Parliament. The matter
remains open. While Parliament could alter the ‘manner and form’ of the legislative
process, such an attempt would not be effective if the courts still gave allegiance to the
supreme Parliament defined in common law.

These general principles will now be discussed briefly in relation to some specific
constitutional issues.

1 Constitutional guarantees for Northern Ireland.130 An account is given elsewhere 
of the events by which the Irish Republic broke from the United Kingdom.131 In the 
Ireland Act 1949, the UK Parliament recognised the status of the Republic and that it
had ceased to be part of the Crown’s dominions. The Act also declared that ‘in no
event’ would Northern Ireland ‘or any part thereof’ cease to be part of the United
Kingdom ‘without consent of the Parliament of Northern Ireland’.132

The 1949 Act gave no express guarantee of the continued existence of the
Parliament of Northern Ireland. When that Parliament was abolished in 1973 by
Westminster, a new guarantee was given that Northern Ireland would not cease to be
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part of the United Kingdom without the consent of the majority of the people.133 Today
the Northern Ireland Act 1998, s 1, declares that Northern Ireland ‘in its entirety remains
part of the United Kingdom and shall not cease to be so without the consent of a 
majority of the people of Northern Ireland’ voting in a poll held for the purpose. The
guarantee is of great political significance. But has Parliament fettered itself from, say,
ceding Londonderry to the Republic of Ireland without first obtaining the consent of
the majority of the people of Northern Ireland? Or could Parliament at a future date
repeal the 1998 Act and provide nothing in its place? The strongest legal argument for
the proposition that Parliament could not breach the guarantee takes the form that 
for the purposes of legislating for the future status of Northern Ireland, Parliament 
has redefined itself so that an additional stage, namely approval by a border poll, is
required. But would the courts hold that this intention had been so clearly expressed
that a subsequent Parliament had lost the legal capacity to repeal the 1998 Act,
expressly or by implication? At one time, a court might have been reluctant to recog-
nise an individual’s standing to challenge action by Parliament,134 and reluctant to grant
injunctive relief. However, standing to sue has presented few difficulties in recent public
law cases and a declaratory judgment would be an appropriate remedy.135 It has been
suggested that the Northern Ireland guarantee is an example of a limitation which
Parliament may impose on itself but which does not incapacitate Parliament from 
acting.136 In reality, the political constraints against breach of the guarantee provide a
greater safeguard for the Ulster Unionists than reliance on litigation to establish that
in 1998 Parliament had limited the powers of future Parliaments.

2 British membership of the European Union. A later chapter will outline the struc-
ture of the European Union and will discuss the relationship between national law and
Community law. Community law has been held by the European Court of Justice to
prevail over any inconsistent provisions of the national law of the member states:

the law stemming from the Treaty, an independent source of law, cannot because of its very
nature be overridden by rules of national law, however framed . . . without the legal basis of
the Community itself being called into question.137

The European Communities Act 1972 gave effect within the United Kingdom to 
those provisions of Community law which were, according to the European treaties,
intended to have direct effect within member states. This applied both to existing and
future treaties and regulations. The Community organs therefore may legislate for the
United Kingdom, as they do for all member states. While Britain remains a member
of the Community, the Westminster Parliament is not the sole body with power to make
new law for the United Kingdom. Nor can Community law appropriately be described
as delegated legislation.138

The extent to which Community law overrides inconsistent national law was seen
in R v Transport Secretary, ex p Factortame Ltd:139

Spanish fishing interests that had formed companies registered in the United Kingdom challenged as
contrary to Community law the Merchant Shipping Act 1988. This Act, by defining the term ‘British
fishing vessels’ in a restrictive way, sought to prevent non-British interests from having access to the
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British fishing quota. In interim proceedings to protect Spanish interests pending decision of the sub-
stantive case, the European Court of Justice held that a national court must set aside a rule of national
law if this was the sole obstacle preventing it from granting temporary relief to protect Community
rights. Thus the British courts must disregard s 21 of the Crown Proceedings Act 1947 (no injunc-
tions to be granted against the Crown)140 and must also not apply the Merchant Shipping Act 1988.
In the House of Lords, Lord Bridge challenged the view that ‘this was a novel and dangerous inva-
sion by a Community institution of the sovereignty of the United Kingdom Parliament’. He stated that
long before the United Kingdom joined the Community, the supremacy of Community law over the
laws of member states was well established. ‘Thus whatever limitation of its sovereignty Parliament
accepted when it enacted the European Communities Act 1972 was entirely voluntary.’141

In R v Employment Secretary, ex p EOC,142 the House of Lords declared that pro-
visions in the Employment Protection (Consolidation) Act 1978, making protection for
part-time workers (who were mainly female) subject to conditions that did not apply
to full-time workers (who were mainly male), were incompatible with the right of female
workers under Community law to equal treatment with male workers.

These decisions establish that the British courts must not apply national legislation,
whether enacted before or after the European Communities Act 1972, if to do so 
would conflict with Community law. In the late Sir William Wade’s view, decisions
such as Factortame effected a ‘constitutional revolution’, by holding that Parliament
in 1972 did bind its successors.143 A narrower explanation is that the 1972 Act 
created a rule of construction requiring the courts to apply UK legislation consistently
with Community law, except where an Act expressly overrides Community law.144

Whichever explanation is preferred, the primacy of Community law is an inescapable,
albeit indeterminate, consequence of membership of the European Union.

3 The Human Rights Act 1998. The doctrine that Parliament may not bind its suc-
cessors is a major obstacle to enactment of a Bill of Rights intended to protect human
rights against legislation by later Parliaments. In outlining its scheme for the Human
Rights Act, the government denied that it was trying to transfer power from future
Parliaments to the courts:

To make provision in the Bill for the courts to set aside Acts of Parliament would confer on
the judiciary a general power over the decisions of Parliament which under our present 
constitutional arrangements they do not possess, and would be likely on occasions to draw
the judiciary into serious conflict with Parliament. There is no evidence to suggest that they
desire this power, nor that the public wish them to have it. Certainly this Government has
no mandate for any such change.145

This stance applied to both existing and future Acts of Parliament, although
Parliament in 1998 undoubtedly could have provided that the rights protected by the
Human Rights Act should prevail over all existing statutes. On whether those rights
should be entrenched against subsequent legislation, the government mentioned the 
procedure for amending the US constitution and stated:

an arrangement of this kind could not be reconciled with our own constitutional traditions,
which allow any Act of Parliament to be amended or repealed by a subsequent Act of Parliament.
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We do not believe that it is necessary or would be desirable to attempt to devise such a 
special arrangement for this Bill.146

Certainly, if a wholly new constitution for the United Kingdom were to be created,
it could include entrenched fundamental rights. Short of that, are there ways in which
fundamental rights could be protected against infringement by a future Parliament? 
In 1979, a select committee of the House of Lords, considering the desirability of a
Bill of Rights for the United Kingdom, said:

there is no way in which a Bill of Rights could protect itself from encroachment, whether
express or implied, by later Acts. The most that such a Bill could do would be to include an
interpretation provision which ensured that the Bill of Rights was always taken into account
in the construction of later Acts and that, so far as a later Act could be construed in a way
that was compatible with a Bill of Rights, such a construction would be preferred to one that
was not.147

As will be seen later, the Human Rights Act 1998 did not attempt to bind future
Parliaments from legislating in breach of rights protected by the Act. Instead, the Act
(s 3) imposed a new duty on the courts to interpret all legislation, whatever its date,
consistently with the Convention, if such an interpretation is possible.148 If such an inter-
pretation is not possible, the conflicting provision remains in effect, but it may be declared
by a superior court to be incompatible with Convention rights, in which case the gov-
ernment may make a ‘remedial order’ removing the incompatibility from the statute.149

This scheme preserves the formal authority of an Act of Parliament, while extending
the powers of the judiciary to subject Parliament’s work to detailed scrutiny. As Judge
LJ said in 2001, ‘The Act is carefully drafted to ensure that the court cannot and must
not strike down or dispense with any single item of primary legislation.’150 Yet under
the scheme of the Act, all other Acts of Parliament (regardless of their date) are sub-
ject to judicial scrutiny to determine whether they are compatible with the Convention
rights.

4 Abolition of the House of Lords. In chapter 10 B we examine the role of the House
of Lords under the Parliament Acts 1911 and 1949. Here we deal only with the issue
of whether, as one of the component parts of the supreme legislature, the House of
Lords can be abolished.151 There would indeed be a change in fundamental doctrine if
‘whatever the Queen, Lords and Commons enact is law’ were to become ‘whatever the
Queen and Commons enact is law’. If, as argued earlier, the former proposition is founded
upon decisions of the courts, the latter proposition would be authoritatively established
only when the courts accepted the legislative supremacy of the Queen and Commons
in place of the former supreme legislature. Arguably this change could be regarded as
a legal revolution or a breach in legal continuity,152 but this would seem to be inaccur-
ate if the courts had given effect to a constitutional change initiated and authorised by
the former legislature.

Two issues of practical significance might arise. First, if the Act abolishing the House
of Lords included a Bill of Rights which was declared to be incapable of amendment
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by the new legislature (Queen and Commons), the courts would then have a choice
between whether (a) to give effect to the stated intention of the former legislature, by
holding that the Bill of Rights must prevail over any Acts passed by the new legislature
or (b) to hold that the new legislature was as legislatively supreme as its predecessor.
Since the courts might not wish to create a legislative vacuum (i.e. a situation in which
certain legislation is totally impossible), the outcome might depend on whether any
procedure was available if it became necessary in an emergency to encroach upon the
Bill of Rights.

Second, could the House of Lords be lawfully abolished against the wishes of the
House, by use of the Parliament Acts 1911 and 1949? In Jackson v A-G,153 it was 
held that the Parliament Acts could be used to achieve major constitutional changes
without the consent of the upper House.154 The rejection of the ‘delegated legislation’
argument in that case strengthens the view that these major changes include abolish-
ing the House of Lords. But the question did not arise for decision, and most of the
judgments do not deal with it.155

D. The Treaty of Union between England and Scotland

In section C, we discussed the question whether the Westminster Parliament may impose
legal limitations upon its successors. The Anglo-Scottish Union of 1707 raises the dif-
ferent question, ‘Was the United Kingdom Parliament born unfree?’156 The main features
of the Treaty of Union have already been outlined.157 Now it is necessary to examine
more closely provisions of the Treaty concerning the power to legislate after the Union.

The Treaty contemplated that the new Parliament of Great Britain would legislate
both for England and Scotland; but no grant of general legislative competence to
Parliament was made in the Treaty. Article 18 provided that the laws concerning reg-
ulation of trade, as well as customs and excise duties, should be uniform throughout
Britain; subject to this, all other laws within Scotland were to remain in force,

but alterable by the Parliament of Great Britain, with this difference betwixt the laws con-
cerning public right, policy, and civil government, and those which concern private right; 
that the laws which concern public right, policy and civil government may be made the same
throughout the whole United Kingdom, but that no alteration be made in laws which concern
private right except for evident utility of the subjects within Scotland.

By art 19, the Court of Session and the Court of Justiciary were to remain ‘in all
time coming’ within Scotland as then constituted and with the same authority and 
privileges as before the Union, ‘subject nevertheless to such regulations for the better
administration of justice as shall be made by the Parliament of Great Britain’. Other
courts were to be subject to regulation and alteration by Parliament. No causes in Scotland
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were to be capable of being heard by the Courts of Chancery, Queen’s Bench,
Common Pleas (or any other court in Westminster Hall). An Act for securing the
Protestant religion and Presbyterian Church government in Scotland was passed at 
the same time by the English and Scottish Parliaments and was declared to be a fun-
damental and essential condition of the Treaty of Union ‘in all time coming’.

There is substantial evidence that, while the framers of the Union intended the new
Parliament to be the sole legislature, they sought to distinguish between matters on
which Parliament would be free to legislate, matters on which it would have a limited
authority to legislate, and matters which were declared fundamental and unalterable.
The Treaty made no provision for future amendment of itself or for future renego-
tiation of the terms of the Union. The former English and Scottish Parliaments ceased 
to exist. No machinery was provided for applying the distinction drawn in art 18 between
the laws concerning ‘public right, policy and civil government’ and the laws concerning
‘private right’ or, in the latter case, for discovering what changes in those laws might
be for ‘evident utility’ of the Scottish people.

The argument that the Union imposed limitations upon the new Parliament can be
summarised as follows: the new Parliament entered into its life by virtue of the Union;
its powers were limited by the guarantees in the Treaty, which had been enacted by
the separate Parliaments before the united Parliament was born. The assertion that a
sovereign Parliament may not bind its successors may be countered by the view that
even if both the English and Scottish Parliaments were supreme before 1707,158 each
committed suicide in favour of a common heir with limited powers. The Treaty of Union,
concludes the argument, is a fundamental constitutional text which prevents the
British Parliament from itself enjoying the attribute of legislative supremacy. When, as
in Cheney v Conn, an English judge remarks, ‘what the statute says and provides is
the highest form of law that is known to this country’,159 a Scots lawyer might reply:
‘Not so: the Treaty of Union is a higher form of law and may prevail over inconsistent
Acts of Parliament.’

This viewpoint is subject to both theoretical and historical difficulties. First, no 
legislature other than the British Parliament was created. If circumstances changed, 
and amendments to the Union became desirable, how could they be made except by Act
of Parliament? Thus in 1748, the heritable jurisdictions were abolished and, when Scottish
local government was reformed in 1975, the royal burghs were abolished.160 In 1853,
the Universities (Scotland) Act abolished the requirement that the professors of the ancient
Scottish universities should be confessing members of the Church of Scotland, thus repeal-
ing an ‘unalterable’ provision of the Act for securing the Presbyterian Church. Second,
the distinction between laws concerning ‘public right, policy and civil government’ 
and laws concerning ‘private right’ is a very difficult one. For example, power to tax
private property or to acquire land compulsorily for public purposes concerns both pub-
lic and private right; and is the law of education or industrial relations a matter of public
or private right? Third, the test of ‘evident utility’ for changes in the law affecting 
private right is obscure: who is to decide – Scottish MPs, the Scottish Parliament, the
Scottish Ministers, the courts or other bodies in Scotland?161 Fourth, after the Union
the Westminster Parliament continued to conduct its affairs exactly as before, subject
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only to its enlargement by members from Scotland.162 As dominant partners in the Union,
the English assumed that continuity from pre-Union days was unbroken. On a matter
left silent by the Treaty of Union, the House of Lords in its judicial capacity has heard
appeals from Scotland in civil cases since the case of Greenshields in 1709 (the House
of Lords was not a court within Westminster Hall within the meaning of art 19 of the
Union) but it has no jurisdiction in Scottish criminal cases. Fifth, even if the framers
of the Union intended there to be limitations on the British Parliament, this might not
be sufficient to vest jurisdiction in the courts to hold Acts of Parliament invalid on the
ground that they conflicted with the Treaty. In Dicey’s view, the subsequent history of
the Union ‘affords the strongest proof of the futility inherent in every attempt of one
sovereign legislature to restrain the action of another equally sovereign body’.163

These matters have been debated in several important Scottish cases.

In MacCormick v Lord Advocate,164 the Rector of Glasgow University challenged the Queen’s title as
‘Elizabeth the Second’, on the grounds that this was contrary to historical fact and contravened art 1
of the Treaty of Union. At first instance, Lord Guthrie dismissed the challenge for the reason, inter
alia, that an Act of Parliament could not be challenged in any court as being in breach of the Treaty
of Union or on any other ground. In the Inner House of the Court of Session, the First Division dis-
missed the appeal against Lord Guthrie’s decision, but on narrower grounds. After holding that MacCormick
had no legal title or interest to sue, that the royal numeral was not contrary to the Treaty, and that
the Royal Titles Act 1953 was irrelevant, Lord President Cooper said: ‘The principle of the unlimited
sovereignty of Parliament is a distinctively English principle which has no counterpart in Scottish con-
stitutional law.’ He had difficulty in seeing why it should have been supposed that the Parliament of
Great Britain must have inherited all the peculiar characteristics of the English Parliament but none
of the Scottish Parliament. He could find in the Union legislation no provision that the Parliament of
Great Britain should be ‘absolutely sovereign’ in the sense that it should be free to alter the Treaty
at will. He reserved opinion on whether breach of such fundamental law as is contained in the Treaty
of Union would raise an issue justiciable in the courts; in his view there was no precedent that the
courts of Scotland or England had authority to determine ‘whether a governmental act of the type
here in controversy is or is not conform to the provisions of a Treaty, least of all when that Treaty is
one under which both Scotland and England ceased to be independent States and merged their iden-
tity in an incorporating union’. Lord Russell, who concurred, stressed the limited functions of the courts
in dealing with political matters, suggesting that a political remedy would be more suitable for MacCormick
than a judicial remedy.

Although Lord Cooper’s judgment went beyond what was necessary for decision of
the case, the fundamental issues remain confused. In particular, the denial that the courts
have jurisdiction to decide whether ‘a governmental act of the type here in controversy’
conformed to the Treaty must be read in relation to the disputed royal title. If the
Westminster Parliament were to pass an Act which sought to deprive persons in
Scotland of access to the Scottish courts in matters of private right, the courts would
seem bound to decide whether to give effect to that Act.

In 1975, a Scottish fisherman unsuccessfully claimed in the Court of Session that
British membership of the European Community was incompatible with the Treaty of
Union.

In Gibson v Lord Advocate, Gibson claimed that an EC regulation granting EC nationals the right to
fish in Scottish waters and the European Communities Act 1972, which gave this legal effect in Britain,
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were contrary to art 18 of the Union, since this was a change in the law concerning a private right
which was not for the ‘evident utility’ of the Scottish people. Lord Keith held that the control of fishing
in territorial waters was a branch of public law, which might be made the same throughout the United
Kingdom and was not protected by art 18. Obiter, Lord Keith said that the question whether an Act
of Parliament altering Scots private law was for the ‘evident utility’ of the Scottish people was not a
justiciable issue. ‘The making of decisions upon what must essentially be a political matter is no part
of the function of the court.’165 He considered the question of title to sue (locus standi) to be of 
secondary importance.

Both in MacCormick and in Gibson the question was held open of the validity of
legislation seeking to abolish the Court of Session or the Church of Scotland, both being
institutions safeguarded by the Union. Short of such an extreme situation, the Scottish
courts appear reluctant to claim a power to review the validity of Acts of Parliament.
This attitude was maintained when the Court of Session declined to hold that the com-
munity charge (or poll tax) legislation, which applied to Scotland a year earlier than
in England and Wales, was contrary to art 4 of the Treaty of Union.166

The Scotland Act 1998 conferred on the courts a new jurisdiction to decide ‘devolu-
tion issues’, namely questions as to the extent of the powers of the Scottish Parliament
and Executive.167 But this new jurisdiction would not cause the Scottish courts to review
the validity of Acts of the Westminster Parliament. A related question is whether the
Scotland Act affected the historical jurisdiction of the Scottish courts on matters relat-
ing to government and the people. Section 37 of the 1998 Act declares that the Union
with Scotland Act 1706 and the Union with England Act 1707 shall ‘have effect sub-
ject to this Act’. This provision aims ‘to ensure that neither the Scotland Act 1998 nor
legislation or actions authorised under its terms should be vulnerable to challenge on
the ground of their inconsistency with the Acts of Union’.168

In 1999, the Committee of Privileges in the House of Lords considered whether 
the proposal to remove Scottish hereditary peers from the House along with other 
hereditary peers would breach the Treaty of Union, art 22 of which entitled 16 peers
of Scotland to sit in the House. In fact, the Peerage Act 1963 had removed the limit
of 16 and entitled all surviving Scottish peers to sit; and art 22 had later been repealed.
The Committee of Privileges unanimously held that removal of the Scottish peers would
not breach the Treaty of Union.169 Lord Hope left open, without deciding, whether the
courts have jurisdiction to decide whether some provisions of the Treaty of Union might
have binding force. Even if the exclusion of the Scottish peers had been considered to
breach the Union, it is not at all likely that the validity of the House of Lords Act 1999
would have been affected.

E. Conclusions

This chapter has examined whether there are any legal limits on the legislative
supremacy of Parliament, in particular whether there are, or could be, any limits 
capable of being enforced judicially. While British tradition has been strongly against
the courts reviewing the validity of primary legislation, the courts cannot escape the
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task of deciding whether a document for which legislative authority is claimed is in
law an Act of Parliament.170 While the basic rule of legislative supremacy is a matter
of common law, as well as being an important political fact, it cannot be demonstrated
from existing precedents that under no circumstances could this rule be qualified 
by judicial decision – still less that the basic rule could not be changed by Act of
Parliament. It is therefore not possible to assert dogmatically that the legislative
supremacy of Parliament will continue to be the primary rule of constitutional law in
the United Kingdom.171 Indeed, the advancing pace of European integration has already
made extensive inroads into the Diceyan doctrine of legislative supremacy; the Human
Rights Act 1998 stops short of enabling the courts to set aside an Act of Parliament
but authorises the courts to scrutinise legislation for compliance with the European
Convention on Human Rights; and the advent of devolution means that Westminster
is not the only legislature in the United Kingdom.

Political significance of legislative supremacy

There are difficulties in assessing the political significance of the legislative supremacy
of Parliament. For one thing, constitutional and legal rules tend to reflect political facts,
but sometimes only with a considerable time lag. Moreover, the doctrine has always
been affected by a tinge of unreality since it would empower Parliament to do many
unlikely, immoral or undesirable things which no one wishes it to do. Does Parliament
really need power to condemn all red-haired males to death or to make attendance at
public worship illegal? Or to create criminal offences retrospectively?

Yet it would be wrong to ignore the strong political argument for retaining
supremacy, particularly when the wishes of a newly elected House of Commons can
be identified with the will of the majority. Legislative supremacy is well suited to a
centralised, unitary system of government in which the needs of the executive are closely
linked with the dominant political voice in Parliament; and in which the judiciary exer-
cise an important but subordinate role. Even in such a system, there are many factors
which limit the use to which the executive can put Parliament’s legislative powers. Dicey
suggested that political sovereignty, as opposed to legislative sovereignty, lay in the elec-
torate and that ultimately the will of the electorate would prevail on all subjects to be
determined by the British government.172 Certainly, the electoral system serves to limit
the use of legislative powers, but the control which it provides is very generalised and
sporadic in effect: and this effect depends in turn on the political parties, on the media,
on economic and social interest groups and on other means by which public opinion
is formed and expressed. Moreover, the voting system produces a House of Commons
which does not accurately reproduce the distribution of views among the electorate173

and provides only weak protection for unpopular minorities.

Parliament and the electorate

Under the British system, the electorate takes no direct part in legislative decision-
making, save by electing the House of Commons. In some constitutions, for example
the Republic of Ireland and the Commonwealth of Australia, constitutional amend-
ments may take effect only if they are approved by referendum. In other constitutions
(for example, Denmark and Switzerland) legislative proposals may be subject to 
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referendum. Until 1975, the United Kingdom found no place for direct democracy, save
in the case of the border poll in Northern Ireland.174 Where major political issues are
concerned, the outcome of a general election may indicate the degree of popular sup-
port for any changes. In 1910, two elections were held because of the legislative veto
of the Lords and the necessity to establish support for the constitutional changes involved.
It is, however, difficult to decide from the result of a general election the state of 
opinion on particular issues. Since the party which wins a general election may be said
to have a mandate to implement its manifesto, a government can scarcely be criticised
for seeking to carry out its election promises. Conversely, a government may be criti-
cised for proposing major reforms which have never been before the electorate. The
Conservative government elected in 1970 was criticised by those opposed to British
membership of the European Communities for having signed the Treaty of Accession
and secured the passing of the European Communities Act 1972 without allowing the
electorate the opportunity to vote on this issue.

For these reasons, but mainly because of the division of opinion within the Labour
party, a referendum on Britain’s membership of the Communities was held in 1975. 
In 1979, devolution referendums were held in both Scotland and Wales.175 In 1997,
as we have seen, referendums were held in Scotland and Wales on whether the 
government should proceed with its proposals for a Scottish Parliament and a Welsh
Assembly. It seems increasingly to be accepted that the referendum should be used on
other constitutional issues, such as changing the electoral system or approving a new
European Constitution. While advisory refer-endums do not directly affect the legis-
lative authority of Parliament, it would affect the position of Parliament if referendums
were to become mandatory for certain purposes. It has been argued that refer-
endums should be used ‘as an extra check against government, an additional protection
to that given by Parliament’.176 This would entrench certain matters against action by
the elected majority in the Commons. Without all-party agreement on the matter, the
selection of those aspects of the constitution to be protected would be contentious. 
There is a case to be made for requiring a referendum whenever it is proposed to trans-
fer the powers of Parliament; as John Locke said, ‘it being but a delegated power 
from the People, they who have it cannot pass it to others’.177 Although recent use of
referendums has been on an ad hoc basis, it was at one stage considered likely that 
the referendum would play a continuing role in respect of exceptional political issues.
This created a need for regulating the use and conduct of refer-endums. The Political
Parties, Elections and Referendums Act 2000 introduced rules on public funding for
campaign groups, and broke new ground with rules on spending limits during a refer-
endum campaign, and a supervisory role for the Electoral Commission.178

Summary

The view taken in this chapter has been that Parliament’s legislative authority includes
power to make new arrangements under which future Parliaments would not enjoy
legislative supremacy. The argument that the doctrine of legislative supremacy must
be retained is strengthened if it can be shown that the political system provides 
adequate safeguards against legislation which would be contrary to fundamental con-
stitutional principle or the individual’s basic rights. It is, however, doubtful whether
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the present system, which relies so heavily on political controls, adequately protects
individuals or minority groups who may be vulnerable to legislative oppression.
Parliament’s importance within British government depends less on absolute legislative
power than on its effectiveness as a political forum in expressing public opinion and
in exercising control over government. In the case of the European Union, political neces-
sity has brought about a situation, recognised by the judiciary, in which Community
law prevails over inconsistent national legislation. A return of the United Kingdom to
Diceyan orthodoxy would scarcely compensate for the disadvantages of an isolationist
policy within Europe.
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Chapter 5

THE RELATIONSHIP BETWEEN LEGISLATURE,
EXECUTIVE AND JUDICIARY

Emphasis on the legislative supremacy of Parliament as the basic doctrine of consti-
tutional law may cause principles of constitutionalism to be undervalued. The separ-
ation of powers is found, in stronger or weaker form, in many modern constitutions;
it is opposed to the concentration of state power in a single person or group, since that
is a clear threat to democratic government. The need for a separation of powers arises
not only in political decision-making but also in the legal system, where an independ-
ent judiciary is essential if the rule of law is to have any substance.1

Distinguished observers of the system of British government have often minimised
the significance of the separation of powers as a feature of that system. Thus Dicey
referred in passing to the doctrine as being ‘the offspring of a double misconception’2

and Sir Ivor Jennings sought at considerable length to show that it was of little
significance.3 Today, with the growing recognition of the judicial role in public law,
the legal significance of the separation of powers is more readily recognised. Lord Mustill
has said:

It is a feature of the peculiarly British conception of the separation of powers that Parliament,
the executive and the courts have each their distinct and largely exclusive domain. Parliament
has a legally unchallengeable right to make whatever laws it thinks right. The executive 
carries on the administration of the country in accordance with the powers conferred on it
by law. The courts interpret the laws, and see that they are obeyed.4

This model for the exercise of legislative, executive and judicial powers is exemplified
by the law of taxation: to authorise the levying of a new tax is a legislative function;
to assess and collect the tax payable by individuals is an executive (or administrative)
function; to settle disputes between the tax official and a taxpayer as to the tax due in
a particular case is a judicial function, involving interpretation of the law and apply-
ing it to the facts. So too in criminal law: the creation of a new offence is a matter for
legislation, enforcement of the law is an executive function, and the trial of alleged
offenders is a judicial function. The same model is seen in the judicial review of execu-
tive decisions. In such cases, the court decides between the applicant’s claim that the
decision was not properly taken under powers granted by Parliament and the official’s
contention that it was.5

In this chapter, it is intended to examine two questions:

(a) to what extent are the three functions (legislative, executive and judicial) distin-
guishable today?
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(b) to what extent are these three functions exercisable separately by the institutions
of Parliament, the executive and the courts?

The legislative function

The legislative function involves the enactment of general rules determining the struc-
ture and powers of public authorities and regulating the conduct of citizens and private
organisations. In the United Kingdom, new law is enacted when, usually on the proposal
of the government, a Bill has been approved by Commons and Lords and has received
the royal assent. Under the Parliament Acts of 1911 and 1949, however, legislation
may be enacted even though it has been rejected by the House of Lords.6

While legislative authority is vested in the Queen in Parliament, several qualifi-
cations need to be borne in mind:

(a) By Act of Parliament, legislative powers may be conferred on executive bodies –
for example on ministers, government departments and local authorities. While sub-
ordinate legislation of this kind is made under the authority of an Act, it is not directly
made by Parliament.7 Legislative powers, of varying width, are exercised by the
Scottish Parliament and the Assemblies in Wales and Northern Ireland.8

(b) In the European Communities Act 1972, Parliament recognised that the organs
of the European Communities could legislate in respect of the United Kingdom. In
Community matters, legislative powers for the United Kingdom are exercisable by the
European Parliament, the Council and the Commission.9

(c) While one result of the 17th-century constitutional conflict was to impose very
severe limits on the authority of the Crown to make new law without the approval of
Parliament, certain legislative powers of the Crown have survived.10 It was the survival
and exercise of such a power that lay behind a decision of the House of Lords in 1995
on separation of powers.11

(d ) While primary legislative authority is vested in Parliament, the two Houses have
much work to do which does not involve legislating. In the Commons, the legislative
programme occupies about half the time available for debates in the whole House. Much
parliamentary time is used in debating government policies and other national issues,
and in scrutinising the work of government.12

(e) Government Bills predominate in Parliament, with ministers being responsible 
for supervising their passage through each House and for implementing new Acts once
they have received the royal assent. The executive therefore plays a central, and often
decisive, role in the process of legislation, especially when the government has a large
majority in the Commons.
(f ) Once a new law has been enacted by Parliament, the authoritative interpretation
of that law is a matter for the courts. The interpretation of statutes is in one sense a
vital part of the law-making process, as it is only after such interpretation that it is
known whether the intentions of those who framed the law have been carried into effect.
In this task, the judges must not challenge the political authority of the legislature 
to decide what new laws should be made.13 They must decide disputed questions by
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applying common law principles of interpretation as those principles have been
modified by statute.14

The executive function

It is more difficult to give a simple account of the executive function than of the 
legislative function. The executive function broadly comprises the whole corpus of 
authority to govern, other than that which is involved in the legislative functions of
Parliament and the judicial functions of the courts. The general direction of policy includes
initiating and implementing legislation, maintaining order and security, promoting social
and economic welfare, administering public services and conducting the external re-
lations of the state. The executive function has therefore a residual character, its tech-
niques ranging from the formation of broad policy to the detailed management of routine
services. Historically, the executive was identified with the monarch, in whose name
many acts are still performed by the Prime Minister and other ministers. Today, in a
broad sense, the executive comprises all officials and public authorities by which 
functions of government are exercised, including the civil service and armed forces.
Executive functions are also performed by the police, local authorities and many statu-
tory bodies, as well as by the executives with devolved powers in Scotland, Wales and
Northern Ireland. British membership of the European Union has meant that the Council
and the Commission exercise executive functions in relation to the United Kingdom.15

The judicial function

The primary judicial function is to determine disputed questions of fact and law in
accordance with the law laid down by Parliament and expounded by the courts. This
function is exercised mainly in the civil and criminal courts by professional judges. Civil
jurisdiction covers both private law issues (on such matters as contract and property)
and also questions of public law. Lay magistrates exercise criminal justice in the lower
courts and ordinary citizens contribute to justice by serving on juries at criminal trials.
The civil and criminal courts do not have a monopoly of the judicial function. Many
disputes which arise out of the conduct of government are entrusted to tribunals. Today
these tribunals are a recognised part of the machinery of justice; they operate subject
to the supervision of the superior civil courts.16

As well as their primary function of settling legal disputes, the courts exercise cer-
tain minor legislative functions (for example, making rules governing court procedure)
and administrative functions (for example, administering the estates of deceased 
persons). In matters of Community law, judicial functions are exercised for the United
Kingdom by the European Court of Justice and the Court of First Instance. Under the
Human Rights Act 1998, British courts and tribunals must take account of decisions
made by the European Court of Human Rights.

The doctrine of the separation of powers

Within a system of government based on law, there are legislative, executive and judi-
cial functions to be performed; and the primary organs for discharging these functions
are respectively the legislature, the executive and the courts. A legal historian has
remarked:
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This threefold division of labour, between a legislator, an administrative official, and an inde-
pendent judge, is a necessary condition for the rule of law in modern society and therefore
for democratic government itself.17

Admittedly, there is no clear-cut demarcation between some aspects of these func-
tions, nor is there always a neat correspondence between the functions and the 
institutions of government. As a matter of history, Parliament, the courts and central
government in Britain all owe their origin to the monarchy; before these institutions 
developed as distinct entities, the King governed through his Council, with a mixture
of legislative, executive and judicial work. Today these tasks are all performed in 
the name of the Crown, but in a mature democracy it is important that judges are 
independent both of Parliament and government, and that Parliament is not merely a 
rubber stamp for the Cabinet. Indeed, it may be argued that essential values of law,
liberty and democracy are best protected if the three primary functions of a law-based
government are discharged by distinct institutions. Robson described the separation of
powers as ‘that antique and rickety chariot . . . , so long the favourite vehicle of writers
on political science and constitutional law for the conveyance of fallacious ideas’.18 But
this does not do justice to the contribution which the doctrine has made to the main-
tenance of liberty and the continuing need by constitutional means to restrain abuse
of governmental power.19 The rest of this chapter will examine the doctrine and how
far it applies in Britain today. It will be assumed that changes affecting the judiciary
made by the Constitutional Reform Act 2005 have taken effect, except for the creation
of a new Supreme Court for the United Kingdom.

Locke and Montesquieu

In 1690, the Englishman John Locke wrote in his Second Treatise of Civil Government
that:

it may be too great a temptation to humane frailty apt to grasp at Power, for the same Persons
who have the Power of making Laws, to have also in their hands the power to execute them,
whereby they may exempt themselves from Obedience to the Laws they make, and suit the
Law, both in its making and execution, to their own private advantage.20

For this reason, Locke urged that there should exist a legislature to act in the public
good when necessary and a separate executive with a continuing existence.

The doctrine of the separation of powers was developed further by the French jurist,
Montesquieu, who based his exposition on the English constitution of the early 18th
century as he understood it. His division of power did not correspond except in name
with the classification which has become traditional; for, although he followed the usual
meaning of legislative and judicial powers, by executive power he meant only ‘the power
of executing matters falling within the law of nations’, i.e. making war and peace, 
sending and receiving ambassadors, establishing order, and preventing invasion.21 He
stated the essence of the doctrine thus:

When legislative power is united with executive power in a single person or in a single body
of the magistracy, there is no liberty. . . . Nor is there liberty if the power of judging is not

CAAC05  8/8/06  4:04 PM  Page 84



 

Chapter 5 · The relationship between legislature, executive and judiciary 85

22 Montesquieu, The Spirit of the Laws (ed. Cohler, Miller and Stone), book XI, ch 6.
23 Jennings, The Law and the Constitution, app 1.
24 For a classic defence of the US approach to separation, see The Federalist, XLVII (Madison).

separate from legislative power and from executive power. If it were joined to legislative power,
the power over the life and liberty of the citizens would be arbitrary, for the judge would 
be the legislator. If it were joined to executive power, the judge could have the force of an
oppressor.

All would be lost if the same man or the same body of principal men, either of nobles, or
of the people, exercised these three powers: that of making the laws, that of executing public
resolutions, and that of judging the crimes or the disputes of individuals.22

This statement emphasises that the judicial function should be exercised by a body
separate from legislature and executive. Montesquieu did not mean that legislature and
executive ought to have no influence or control over the acts of each other, but only
that neither should exercise the whole power of the other.23

In observing the English constitution in the 18th century, Montesquieu saw that
Parliament had achieved legislative dominance over the King by means of the Bill of
Rights and that the independence of the judiciary had been declared, but that the King
still exercised executive power. By 1800, however, there had been established in Britain
the Cabinet system, under which the King governed only through ministers who were
members of Parliament and responsible to it. This system, with its emphatic link between
Parliament and the executive, in a major respect ran contrary to Montesquieu’s 
doctrine. It is in the US constitution that his influence can best be seen.

Separation of powers in the US constitution

In the US constitution of 1787 the separation of powers formed one pillar of the new
edifice.24 The framers of the constitution intended that a balance of powers should 
be attained by vesting each primary function in a distinct organ. Possibly they were 
imitating the British constitution, but by that time in Britain executive power was 
passing from the Crown to the Cabinet. The US constitution vests legislative powers
in Congress, consisting of a Senate and a House of Representatives (art 1), executive
power in the President (art 2) and judicial power in the Supreme Court and such other
federal courts as might be established by Congress (art 3). The President holds office
for a fixed term of four years and is separately elected: he may therefore be of a dif-
ferent party from that which has a majority in either or both Houses of Congress. His
powers, like those of Congress, are declared by the constitution. While the heads of the
chief departments of state are known as the Cabinet, they are individually responsible
to the President and not to Congress.

Neither the President nor members of his Cabinet sit or vote in Congress; they 
have no direct power of initiating Bills or securing their passage through Congress. 
The President may recommend legislation in his messages to Congress, but he cannot 
compel it to carry out his recommendations. While he has a power to veto legislation
passed by Congress, this veto may be overridden by a two-thirds vote in each House
of Congress. Treaties may be negotiated by the President, but must be approved by a
two-thirds majority of the Senate. The President may nominate to key offices, including
the justices of the Supreme Court, but the Senate must confirm these appointments and
may refuse to do so. The President himself is not directly responsible to Congress for
his conduct of affairs: in normal circumstances he is irremovable, but the constitution
authorises the President to be removed from office by the process of impeachment 
at the hands of the Senate, ‘for treason, bribery, or other high crimes and misdemeanours’
(art 2(4)). The prospect of impeachment was the immediate cause of President Nixon’s
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resignation in 1974 following his complicity in the Watergate affair; 25 years later,
President Clinton successfully defended the impeachment proceedings that were
brought against him.25 Once appointed, the judges of the Supreme Court are independent
both of Congress and the President, although they too may be removed by impeach-
ment. Early in its history, the Supreme Court assumed the power, expressed in the 
historic judgment of Chief Justice Marshall in Marbury v Madison,26 to declare acts
of the legislature and the President to be unconstitutional should they conflict with the
constitution.

Even in the US constitution, there is not a complete separation of powers between
the executive, legislative and judicial functions, if by this is meant that each power can
be exercised in isolation from the others. Having established the threefold allocation
of functions as a basis, the constitution constructed an elaborate system of checks and
balances to enable control and influence to be exercised by each branch upon the 
others. The Watergate affair showed not only the strong position of a President elected
into office by popular vote: it also showed how a combination of powers exercised by
Congress and the Supreme Court, as well as such forces as public opinion and the press,
could combine to remove even the President from office.27

Separation of powers in other constitutions

Many other constitutions have been influenced by the separation of powers. Written
constitutions often contain distinct chapters dealing with legislative, judicial and 
executive powers, but display no uniformity in the extent to which these functions 
are separate. In France, the doctrine is of great importance but it has manifested itself
very differently from the American version. Thus it is considered to flow from the 
separation of powers that the ordinary courts should have no jurisdiction to review
the legality of acts of the legislature or executive. In place of the courts the Conseil
d’Etat, structurally part of the executive, has developed a jurisdiction over adminis-
trative agencies and officials which is exercised independently of the political arm of
the executive; a more recent creation, the Conseil Constitutionnel, may review the 
constitutionality of new laws.28

The constitutions of states in the Commonwealth have been influenced by the 
separation of powers in a variety of ways. Under the Australian constitution, for 
example, delegation of legislative powers to executive agencies has been accepted more
readily than the delegation to them of judicial powers.29 In Canada, the Constitution
Act 1867 did not provide for a general separation of powers; legislative powers may
be delegated by both the federal Parliament and the provincial legislatures, but the 
latter are subject to restrictions in seeking to confer judicial powers on tribunals that
ought to be vested in the courts.30 The former constitution of Sri Lanka was held to
be based on an implied separation of powers; legislation to provide special machinery
for convicting and punishing the leaders of an unsuccessful coup infringed the funda-
mental principle that judicial power was vested only in the courts.31 Where the con-
stitution is based on an express or implied separation of powers, the courts may have
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to decide whether a particular statutory power should be classified as legislative, 
executive or judicial.32 British courts do not have this task but have sometimes classi-
fied powers for such purposes as applying the law of contempt of court and the rules
of natural justice.33

Meaning of separation of powers

As the contrast between the United States and France shows, the doctrine of separation
of powers has a variety of meanings. The concept of ‘separation’ may mean at least
three different things:

(a) that the same persons should not form part of more than one of the three organs
of government, for example, that ministers should not sit in Parliament;
(b) that one organ of government should not control or interfere with the work of
another, for example, that the executive should not interfere in judicial decisions;
(c) that one organ of government should not exercise the functions of another, for
example, that ministers should not have legislative powers.

In considering these aspects of separation, it needs to be remembered that complete
separation of powers is possible neither in theory nor in practice.

1 Legislature and executive. Writing in 1867, Bagehot described the ‘efficient secret’
of the constitution as ‘the close union, the nearly complete fusion, of the legislative
and executive powers’.34 Bagehot’s critics have rejected the concept of fusion, arguing
that the close relationship between executive and legislature does not negate the con-
stitutional distinction between the two. As Amery wrote:

Government and Parliament, however closely intertwined and harmonized, are still separate
and independent entities, fulfilling the two distinct functions of leadership, direction and com-
mand on the one hand, and of critical discussion and examination on the other. They start
from separate historical origins, and each is perpetuated in accordance with its own methods
and has its own continuity.35

The three meanings of separation mentioned above will be applied to the relationship
between executive and legislature:

(a) Do the same persons or bodies form part of both the legislature and executive?
Leaving aside the formal position of the Queen, there is a strong convention that 
ministers are members of one or other House of Parliament. Their presence in Parlia-
ment goes along with their responsibility to Parliament for their acts as ministers.
However, there is a statutory limit on the number of ministers who may be members
of the Commons.36 Moreover, except for these ministers, most persons who hold posi-
tions within the executive are disqualified from the Commons, namely the civil service,
the armed forces, the police and the holders of many public offices; police officers 
and some civil servants are also restricted from taking part in political activities. Only
ministers exercise a dual role as key figures in both Parliament and the executive.

(b) Does the legislature control the executive or the executive the legislature? This
question goes to the heart of parliamentary government in Britain and no brief answer
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can be adequate. In one sense, the Commons ultimately controls the executive since
the Commons can oust a government which has lost the ability to command a major-
ity on an issue of confidence. The Commons did this to Mr Callaghan’s minority 
government in March 1979. But so long as the Cabinet retains the confidence of the
Commons, it exercises a decisive voice in the work of the House. In 1978 the Select
Committee on Procedure concluded that

the balance of advantage between Parliament and Government in the day to day working of
the Constitution is now weighted in favour of the Government to a degree which arouses
widespread anxiety and is inimical to the proper working of our parliamentary democracy.37

The period beginning with the Conservative government of 1970–74 saw a develop-
ing willingness by MPs to use their voting power in the Commons to indicate when
necessary their disapproval of particular government measures. This trend was at its
height during periods of minority government in 1974 and in 1976–79.38 After 1979,
during Conservative rule until 1997, and thereafter under Labour, the government could
virtually always rely on a clear majority in the Commons. The effects of a continuing
majority are not confined to legislation but extend to the role of Parliament in calling
government to account for its policies and decisions. The existence of an assured 
majority in the Commons is not necessarily incompatible with there being MPs who
are vigilant in scrutinising the work of the executive, but it does not ensure that fully
accountable government is achieved.39

(c) Do the legislature and the executive exercise each other’s functions? The most 
substantial area in which the executive exercises legislative functions is in respect of
delegated legislation. In Britain there is no formal limit on the power of Parliament to
delegate legislative powers to the government. While the principle of democracy means
that the most important legal rules should be contained in Acts of Parliament, it is 
convenient to the executive that ministers and departments can implement primary 
legislation by making regulations. But effective parliamentary procedures should exist
for scrutinising the use made of delegated power.40

2 Executive and judiciary. We now examine the relationship between the judiciary
and the other two organs of government. Again the three questions may be asked:

(a) Do the same persons form part of the judiciary and the executive? The courts are
the Queen’s courts, but judicial functions are exercised by the judges. The Judicial
Committee of the Privy Council is in form an executive organ, but in fact it is an 
independent court of law.41 The Lord Chancellor, who is a member of the Cabinet,
was formerly also head of the judiciary and entitled to preside over the House of Lords
in its role as the final court of appeal. This departure from the separation of powers
came to be seen as incompatible with independence of the judiciary.42 Under the
Constitutional Reform Act 2005, the Lord Chancellor remains a Cabinet minister with
executive functions in connection with the system of justice, but has lost the right to
sit as a judge.
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The law officers of the Crown (in particular the Attorney-General in England and
the Lord Advocate in Scotland) have duties of enforcing the criminal law which are
sometimes described as ‘quasi-judicial’; it must be emphasised that the law officers are
members of the executive and are not judges.43

(b) Does the executive control the judiciary or the judiciary control the executive?
Although judges are appointed by the executive, judicial independence of the executive
is secured by law, by constitutional custom, and by professional and public opinion.44

Since the Act of Settlement 1700, judges of the superior English courts have held office
during good behaviour and not at pleasure of the executive. Inferior judges have statu-
tory protection against arbitrary dismissal by the executive. Under the Tribunals and
Inquiries Act 1992, members of most tribunals are protected against being removed
by the appointing government department.45

One essential function of the judiciary is to protect the citizen against unlawful acts
of government agencies and officials.46 It is fundamental to administrative law that the
judges who decide claims of judicial review brought by individuals should be wholly
independent of the government departments and other public authorities whose deci-
sions are challenged in this way. Within the EU, the Court of Justice and the Court of
First Instance must ensure that the acts of Community organs comply with the treaties
on which the Community system is based.

(c) Do the executive and judiciary exercise each other’s functions? The value of an
independent judiciary would be reduced if essential judicial functions, for example the
conduct of civil and criminal trials, were removed from the courts and entrusted to
administrative authorities. In fact, many disputes which arise out of public services today
are decided not by litigation in the ordinary courts, but are entrusted to tribunals for
decision. Tribunals such as employment and social security tribunals form part of the
machinery of justice and carry out their work independently of the departments con-
cerned.47 Many matters are entrusted not to tribunals but to government departments
and ministers for decision. Procedures such as the public inquiry have been established
to maintain standards of fairness and openness before a decision is made by the depart-
ment concerned. It is because a decision is required in which full account may be taken
of departmental policy, rather than a decision based on a judicial application of legal
rules, that these matters remain subject to departmental or ministerial decision.48

It is not possible to draw a sharp distinction between decisions which should be
entrusted to courts and tribunals on the one hand, and decisions which should be entrusted
to administrative authorities on the other. When a new statutory scheme is introduced,
there is often a wide choice to be made between the different procedures available for
deciding disputes likely to arise under the scheme. The separation of powers affords
little direct guidance as to how particular categories of dispute should be settled, 
except as regards the need for judicial independence: decisions which are to be made
independently of political influence should be entrusted to courts or tribunals, and 
decisions for which ministers should be responsible to Parliament should be entrusted
to government departments.
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In Gouriet v Union of Post Office Workers, the House of Lords reasserted the 
distinction between executive responsibility for enforcing the criminal law and the 
judicial function, and denied that the civil courts had any executive authority in 
criminal law.49 In M v Home Office, the House held that ministers and civil servants
were subject to the contempt jurisdiction of the courts, and that the Home Secretary
was in contempt when he disobeyed a judge’s order to return to London a Zairean
teacher who had sought asylum in England.50 A perceptive summary of the position
was given by Nolan LJ:

The proper constitutional relationship of the executive with the courts is that the courts will
respect all acts of the executive within its lawful province, and that the executive will respect
all decisions of the courts as to what its lawful province is.51

This is a subtle statement of a sensitive relationship. But it does not prevent there
being continuing tension, in relation to serious offenders serving life imprisonment,
between the Home Secretary’s duty to ensure public confidence in the penal system
and the role of the judges in sentencing.52

3 Judiciary and legislature. Finally, the relationship between the judiciary and the 
legislature:

(a) Do the same persons exercise legislative and judicial functions? All full-time judi-
cial appointments disqualify for membership of the Commons. So far as the House of
Lords is concerned, it was for over a century accepted that the Law Lords (Lords of
Appeal in Ordinary) should be granted life peerages to enable them to sit in the Lords
as the upper house of the legislature. As such they took part to a limited extent in legis-
lative business, but did so as cross-benchers. Part 3 of the Constitutional Reform Act
2005 ends this mixture of legislative and judicial functions by providing for a Supreme
Court for the United Kingdom, separate from the House of Lords.53 In future, newly
appointed Supreme Court justices will not be entitled to receive life peerages. The Act
will bring to an end the frequent risk of confusion from using the single term ‘House
of Lords’ to refer to both the upper house of Parliament and the ultimate court of appeal.

(b) Is there any control by the legislature over the judiciary or by the judiciary over
the legislature? By statute judges of the superior courts may be removed by the 
Crown on an address from both Houses, but only once since the Act of Settlement has
Parliament exercised the power of removal.54 The rules of debate in the Commons 
protect judges from certain forms of criticism.

While the courts may examine acts of the executive to ensure that they conform with
the law, the doctrine of legislative supremacy denies the courts the power to review
the validity of legislation. The judges are under a duty to apply and interpret the laws
enacted by Parliament. The effect of their decisions may be altered by Parliament both
prospectively and also, if necessary, retrospectively. In one sense, therefore, the courts
are constitutionally subordinate to Parliament, but the courts are bound only by Acts
of Parliament and not by resolutions of each House, which may have no legal force.55

The European Communities Act 1972 provides an outstanding example of the control
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which the legislature may exercise over the judiciary: by s 3, the courts are required
to follow the case law of the European Court of Justice in dealing with matters of
Community law and to take full account of the reception of Community law into the
United Kingdom. This duty may require the courts to ‘disapply’ an Act of Parliament
which clashes with rights in Community law.56 Under the Human Rights Act 1998,
the superior courts may declare an Act of Parliament to be inconsistent with European
Convention rights but may not refuse to apply it.57

(c) Do the legislature and judiciary exercise each other’s functions? The judicial func-
tions of the House of Lords have already been discussed. Each House of Parliament
has power to enforce its own privileges and to punish those who offend against them.
This power might in some circumstances lead to a direct conflict with the courts.58

Because of the doctrine of precedent, the judicial function of declaring and applying
the law has a quasi-legislative effect. The ability of the judges to create law by their
decisions is narrower than the ability of Parliament to legislate, since Parliament may
readily change established rules of law. However, there is much scope for judicial law-
making in relation to individual liberties and the principles of public law. Decisions 
in these areas may be welcomed as bringing old law up to date (for example, by revers-
ing the rule that a married man cannot, in law, rape his wife or by broadening the
meaning of ‘family’ to include a long-standing homosexual relationship)59 or may be
criticised for failing to do so.60 The rules of precedent themselves are judge-made, except
where, as in the European Communities Act 1972 and the Human Rights Act 1998,
statute has intervened. In 1966 the House of Lords announced that it would in future
be prepared to depart from a former decision by the House when it appeared right to
do so.61 An important instance of this occurred when in Conway v Rimmer62 the House
held that the courts might overrule a minister’s claim on grounds of public interest
immunity to withhold evidence in civil litigation.

As Conway v Rimmer illustrates, judicial decisions are important as a source of 
law on matters where the government is unwilling to ask Parliament to legislate. The 
executive is slow to propose new measures exposing itself to more effective judicial
control. Some judicial decisions directly affect the formal relationship between the courts
and Parliament.63

Summary

In the absence of a written constitution, there is no formal separation of powers in the
United Kingdom. No Act of Parliament may be held unconstitutional on the ground
that it seeks to confer powers in breach of the doctrine. The functions of legislature
and executive are closely inter-related and ministers are members of both. Yet ‘[it] 
is a feature of the peculiarly British conception of the separation of powers that
Parliament, the executive and the courts each have their distinct and largely exclusive
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domain’.64 The formal process of legislation is different from the day-to-day conduct
of government, just as the legal effect of an Act of Parliament differs from that of an
executive decision.65 Practical necessity demands a large measure of delegation by
Parliament to the executive of power to legislate. The independence of the judiciary 
is especially necessary given the role of the courts in judicial review of executive 
decisions.

The effect of British membership of the European Union is that the organs of the
Community now exercise legislative, executive and judicial powers in respect of the
United Kingdom. While judicial powers are exercised by the European Court of Justice,
whose independence is guaranteed, legislative authority is vested in the Council, rep-
resenting the governments of the member states. In general this authority is exercised
only after extensive preparatory work by the Commission and after consultation or by
co-decision with the European Parliament.66 Experience at a national level suggests that
the excessive concentration of power in any single organ of government is a greater
danger to liberty than departures from a formal separation of powers. The Human Rights
Act 1998 brought to UK courts a need to consider aspects of the separation of powers
(such as the independence of courts and tribunals) that are central to rights protected
by the European Convention on Human Rights, such as the right to a fair trial.67

While the classification of the powers of government into legislative, executive and
judicial powers involves certain conceptual difficulties, within a system of government
based on law it remains important to distinguish in constitutional structure between
the primary functions of law-making, law-executing and law-adjudicating. If these 
distinctions are abandoned, the concept of law itself can scarcely survive.
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Chapter 6

THE RULE OF LAW

During 1971, at what we now know was an early stage of open strife between the
communities in Northern Ireland, the IRA increased the ferocity of its campaign of
violence in Northern Ireland, shooting soldiers and police and blowing up buildings.
Early in August, the government of Northern Ireland, after consulting with the UK 
government, decided to exercise the power of internment available to it under the Civil
Authorities (Special Powers) Act (Northern Ireland) 1922.1 This power could be used
against persons suspected of having acted or being about to act in a manner prejudicial
to the preservation of peace or the maintenance of order. On 9 August, 342 men were
arrested. By November 1971, when the total arrested had risen to 980, 299 of those
arrested were being interned indefinitely; the remainder were held under temporary deten-
tion orders or had already been released.

The security forces saw in internment an opportunity of obtaining fresh intelligence
about the IRA. Fourteen detainees were interrogated in depth. The procedures of inter-
rogation included keeping the detainees’ heads covered with black hoods; subjecting
them to continuous and monotonous noise; depriving them of sleep; depriving them
of food and water, except for one slice of bread and one pint of water at six-hourly
intervals; making them stand facing a wall with legs apart and hands raised. It 
was later held by a committee of inquiry that these procedures constituted physical 
ill-treatment.2

In November 1971, after these facts had been established, three Privy Councillors
were asked to consider whether the procedures ‘currently authorised’ for interrogating
persons suspected of terrorism needed to be changed. They produced two reports.3 Two
members, a former Lord Chief Justice and a former Conservative Cabinet minister, 
recommended that the procedures could continue to be used subject to certain safe-
guards, including the express authority of a UK minister for their use, the presence of a
doctor with psychiatric training at the interrogation centre, and a complaints procedure.
This report did not express any view on the legality of the interrogation procedures,
but stated that valuable information about the IRA had been discovered through the
interrogation.

The minority report, by Lord Gardiner, a former Labour Lord Chancellor, held that
the interrogation procedures had never been authorised:

If any document or minister had purported to authorise them, it would have been invalid because
the procedures were and are illegal by the domestic law and may also have been illegal by
international law.

Should legislation be introduced enabling a minister in time of emergency to fix in
secret the limits of permissible ill-treatment to be used in interrogating suspects? Lord
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Gardiner viewed with abhorrence any proposal that a minister should be empowered
to make secret law. Nor could he agree that a minister should fix secret limits 
without the authority of Parliament, ‘that is to say illegally’, and then if found out ask
Parliament for an Act of Indemnity: that, he said, would be a flagrant breach of the
whole basis of the rule of law and of the principles of democratic government.

The government accepted Lord Gardiner’s report and abandoned the interrogation
procedures. When those who had been interrogated sued the government for damages
for their unlawful treatment, liability was not contested and substantial awards of 
damages were made. The European Commission on Human Rights held that the inter-
rogation procedures amounted to inhuman and degrading treatment and also torture,
contrary to art 3 of the European Convention on Human Rights. When the Irish govern-
ment referred the case to the European Court of Human Rights, the court held that
the procedures were inhuman and degrading treatment but did not amount to torture.4

No clearer illustration could be given of the need to adhere to the rule of law if 
citizens are to be protected against arbitrary and harsh acts of government. However
lawless may have been the acts of the IRA, and however seriously those acts infringed
life and liberty, government must not retaliate with measures which are not only unlaw-
ful but are of such a nature that it would be impossible on moral and political grounds
to make them lawful. Controversial as the power of internment was, it was authorised
by the legislature and its use was a matter of public knowledge and admitted political
responsibility. But in law the power to intern does not include power to interrogate or
to administer physical ill-treatment or torture.5

By similar reasoning, while use of reasonable force is permitted in self-defence or in
the prevention of crime or the arrest of offenders, and in some circumstances the use
of firearms may be justified,6 the adoption of a ‘shoot to kill’ policy by the police or
armed forces would be seriously objectionable. This was alleged to have occurred in
1988 when three IRA members were shot dead by British forces in Gibraltar while
organising a terrorist attack. The European Court of Human Rights held that force
resulting in the taking of life could be used only in ‘absolute necessity’ for purposes
stated in the European Convention on Human Rights (art 2). Claims that the three
deaths were premeditated were not upheld; but the Court held (by 10–9) that, on what
was known of the arrest operation, the killings were not justified by ‘absolute neces-
sity’.7 The British government was angered by this decision, but reluctantly complied
with the Court’s order to reimburse the dead terrorists’ families for their legal costs.

The above events occurred before Northern Ireland had entered a more peaceful stage
in its history. Since the 9/11 atrocities in the USA, many questions have been raised as
to the legality (in national and international law) of measures taken in the ‘war against
terrorism’. One aim of the Bush administration in establishing a detention centre at
the Guantanomo Bay naval base on Cuba was to place detainees outside the protec-
tion of any legal system, but in 2004 the US Supreme Court held that this had not
been achieved.8 In the United Kingdom, two particularly important decisions have 
been made by the Law Lords. In the first, indefinite detention without trial under the
Anti-Terrorism, Crime and Security Act 2001 was held to breach the European
Convention on Human Rights. In the second, evidence that may have been obtained
by torture committed abroad by a foreign state’s agents was held to be inadmissible
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in proceedings before the Special Immigration Appeals Commission.9 These decisions
underline the continuing relevance of values associated with the ‘rule of law’. In the
first of the cases, Lord Nicholls said that ‘indefinite imprisonment without charge or
trial is anathema in any country which observes the rule of law’;10 Lord Hoffmann
said that there was ‘nothing more antithetical to the instincts and traditions of the 
people of the United Kingdom’.11 A Court of Appeal judge has written of this decision:
‘It is a powerful statement by the highest court in the land of what it means to live in
a society where the executive is subject to the rule of law.’12

A. Historical development

For many centuries it has been recognised that the possession by the state of coercive
powers that may be used to oppress individuals presents a fundamental problem both
for legal and political theory.13 Since the days of the Greek philosophers there has been
recourse to the notion of law as a primary means of subjecting governmental power
to control. Aristotle argued that government by laws was superior to government by
men.14

The legal basis of the state was developed further by Roman lawyers. In the middle
ages, the theory was held that there was a universal law which ruled the world. Gierke
wrote: ‘Medieval doctrine, while it was truly medieval, never surrendered the thought
that law is by its origin of equal rank with the state and does not depend on the state
for its existence.’15 Bracton, writing in the 13th century, maintained that rulers were
subject to law: ‘The King shall not be subject to men, but to God and the law: since
law makes the King.’16 Justice according to law was due both to ruler and subject. Magna
Carta and its later confirmations expressed this principle in seeking to remedy the
grievances of certain classes in the community. When renaissance and reformation in
the 16th century weakened the idea of a universal natural law, emphasis shifted to the
national legal system as an aspect of the sovereignty of the state.17 In Britain, the 17th-
century contest between Crown and Parliament led to a rejection of the Divine Right
of Kings and to an alliance between common lawyers and Parliament. The abolition
in 1640 of the Court of Star Chamber ensured that the common law should apply to
public as well as private acts, except as the common law was modified by Parliament.

The Bill of Rights in 1689 affirmed that the monarchy was subject to the law. Not
only was the Crown thereby forced to govern through Parliament, but also the right
of individuals to be free of unlawful interference in their private affairs was established.

In Entick v Carrington, two King’s Messengers were sued for having unlawfully broken into the plain-
tiff’s house and seized his papers: the defendants relied on a warrant issued by one of the Secretaries
of State ordering them to search for Entick and bring him with his books and papers before the Secretary
of State for examination. The Secretary of State claimed that the power to issue such warrants was
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essential to government, ‘the only means of quieting clamours and sedition’. The court held that, in
the absence of a statute or a judicial precedent upholding the legality of such a warrant, the practice
was illegal. Lord Camden CJ said: ‘What would the Parliament say if the judges should take upon
themselves to mould an unlawful power into a convenient authority, by new restrictions? That would be,
not judgment, but legislation . . . And with respect to the argument of State necessity, or a distinction
that has been aimed at between State offences and others, the common law does not understand
that kind of reasoning, nor do our books take notice of any such distinction.’18

The ‘general warrant’ cases sought to protect personal liberty and private property
against official interference. But rights of property were not absolute. In 1772 Lord
Mansfield, reversing earlier decisions, held that the common law did not recognise the
right of a slave-owner to enforce his ownership of a slave brought from Jamaica to
England.19 The procedure by which individual liberty was protected was that of habeas
corpus, a common law writ which had been rendered more effective by statute.20

Formal adherence to the law was thus one of the public values of 18th-century Britain,
although not all the people gained equally from it.21 Economic and social developments
since 1765 have qualified the forthright declaration of Lord Camden that in the
absence of precedent no common law powers of search and seizure will be recognised,22

but Entick v Carrington still exercises influence on judicial attitudes to the claims of
government.

Dicey’s exposition of the rule of law

One reason for this is to be found in the work of A V Dicey, whose lectures at Oxford
were first published in 1885 under the title, Introduction to the Study of the Law of
the Constitution.23 Dicey’s aim was to introduce students to ‘two or three guiding prin-
ciples’ of the constitution, foremost among these being the rule of law. The spirit of
Entick v Carrington seems to run through Dicey’s arguments, but he expressed the gen-
eral doctrine of the rule of law in the form of several detailed statements describing
the English constitution, some of them derived from authors who immediately preceded
him.24 Dicey gave to the rule of law three meanings:

It means, in the first place, the absolute supremacy or predominance of regular law as
opposed to the influence of arbitrary power, and excludes the existence of arbitrariness, of
prerogative, or even of wide discretionary authority on the part of the government . . . ; a man
may with us be punished for a breach of law, but he can be punished for nothing else.

Thus none could be made to suffer penalties except for a distinct breach of law estab-
lished before the ordinary courts. In this sense Dicey contrasted the rule of law with
systems of government based on the exercise by those in authority of wide or arbitrary
powers of constraint, such as a power of detention without trial.

Second, the rule of law meant:

equality before the law, or the equal subjection of all classes to the ordinary law of the land
administered by the ordinary law courts.
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In Dicey’s view, this implied that no one was above the law; that officials like private
citizens were under a duty to obey the same law; and that there were no administrative
courts to decide claims by the citizens against the state or its officials.

Third, the rule of law meant:

that with us the law of the constitution, the rules which in foreign countries naturally form
part of a constitutional code, are not the source but the consequence of the rights of indi-
viduals, as defined and enforced by the courts; that, in short, the principles of private law
have with us been by the action of the courts and Parliament so extended as to determine the
position of the Crown and of its servants; thus the constitution is the result of the ordinary
law of the land.25

Therefore the rights of the individual were secured not by guarantees set down in a
formal document but by the ordinary remedies of private law available against those
who unlawfully interfered with his or her liberty, whether they were private citizens
or officials.

Assessment of Dicey’s views26

These three meanings of the rule of law raise many questions. In the first, what is 
meant by ‘regular law’? Does this include, for example, social security law, anti-
discrimination law or the Terrorism Act 2000? Does ‘arbitrary power’ refer to 
powers of government that are so broad they could be used for a wide variety of dif-
ferent purposes; powers that are capable of abuse if not subjected to proper control;
or powers that directly infringe individual liberty (for example, power to detain a 
citizen without trial)?27 If ‘arbitrary power’ and ‘wide discretionary authority’ alike are
unacceptable, how are the limits of acceptable discretionary authority to be settled? 
If it is contrary to the rule of law that discretionary authority should be given to 
government departments or public officers, then the rule of law applies to no modern
constitution. Today the state regulates national life in multifarious ways. Discretionary
authority in most spheres of government is inevitable. While there are still certain 
powers which we are unwilling to trust to the executive (for example, the power to
detain individuals without trial) except when national emergencies dictate otherwise,28

attention has to be concentrated not so much on attacking the existence of discretionary
powers as on establishing a system of legal and political safeguards by which the 
exercise of such powers may be controlled.29 Doubtless Dicey would have regarded as
arbitrary many of the powers of government on which social welfare and economic
regulation now depend.

Dicey’s second meaning stresses the equal subjection of all persons to the ordinary
law. The 14th Amendment to the United States Constitution provides that no state shall
‘deny to any person within its jurisdiction the equal protection of the law’, a provi-
sion which has been a fertile source of constitutional challenges to discriminatory state
legislation.30 Similar provisions are found in the constitutions of India, Germany and
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Canada.31 In fact, the legislature must frequently distinguish between categories of 
person by reference to economic or social considerations or legal status. Landlords and
tenants, employers and employees, company directors and shareholders, British cit-
izens and aliens – these and innumerable other categories are subject to differing legal
rules. What a constitutional guarantee of equality before the law may achieve is to enable
legislation to be invalidated which distinguishes between citizens on grounds which are
considered irrelevant, unacceptable or offensive (for example, improper discrimination
on grounds of sex, race, origin or colour).32 Dicey had in mind no such jurisdiction.
The specific meaning he attached to equality before the law was that all citizens 
(including officials) were subject to the jurisdiction of the ordinary courts should they
transgress the law which applied to them and that there should be no separate admin-
istrative courts, as in France, to hear complaints of unlawful conduct by officials.33 He
believed that droit administratif in France favoured the officials and that English law
through decisions such as Entick v Carrington gave better protection to the citizens.
These views of Dicey long impeded the proper understanding of administrative law, but
today the need for such law in a democracy cannot be denied. Administrative courts
in many European countries, not least in France, protect the individual against unlawful
acts by public bodies. Britain has no administrative courts on the French model, but in
October 2000 a section of the High Court in London was renamed the Administrative
Court. The name reflects the expansion in public law litigation that has occurred since
the procedure of judicial review was created in that name in 1977.34

Dicey’s third meaning of the rule of law expressed a strong preference for the prin-
ciples of common law declared by the judges as the basis of the citizen’s rights and 
liberties. Dicey had in mind the fundamental political freedoms – freedom of the per-
son, freedom of speech, freedom of association. The citizen whose freedoms were infringed
could seek a remedy in the courts and did not need to rely on constitutional guaran-
tees. Dicey believed that the common law gave better protection to the citizen than a
written constitution. The Habeas Corpus Acts, which made effective a remedy by which
persons unlawfully detained might obtain their freedom were, said Dicey, ‘for prac-
tical purposes worth a hundred constitutional articles guaranteeing individual liberty’.35

Today it is not possible to share Dicey’s faith in the common law as the primary legal
means of protecting the citizen’s liberties against the state. First, fundamental liberties
at common law may be eroded by Parliament and thus acquire a residual character
(namely, what remains after all statutory restrictions have taken effect). Second, the
common law does not assure the economic or social well-being of individuals or 
communities. Third, the belief that there is much value in a formal declaration of the
individual’s basic rights is widely accepted, and this has led to the Human Rights Act
1998 and the creation of new procedures for protecting those rights.36

Dicey’s view of the rule of law, like his view of parliamentary sovereignty, is based
on assumptions about the British system of government which in many respects no longer
apply. Although he did not satisfactorily resolve the potential conflict between the two
notions of the rule of law and the supremacy of Parliament,37 a recent formulation of
the relationship implies equilibrium rather than conflict:
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The maintenance of the rule of law is in every way as important in a free society as the demo-
cratic franchise. In our society the rule of law rests upon twin foundations: the sovereignty
of the Queen in Parliament in making the law and the sovereignty of the Queen’s courts in
interpreting and applying the law.38

While Dicey’s views have greatly influenced attitudes to constitutional law in Britain,
what follows in this chapter seeks to explore the main features of the rule of law in
the British system of government today, a discussion which is not cast in the Diceyan
mould.

B. The rule of law and its implications today

Emphasis will be placed on three related but separate ideas. First, statements of the
rule of law embody a preference for orderly life within an organised community (‘law
and order’), rather than a situation of anarchy or strife in which there is no security
for persons, their well-being or their possessions. Some stability in society is a precondition
for the existence of a legal system. Second, the rule of law expresses a principle of 
fundamental importance, namely that government must be conducted according to law
and that in disputed cases what the law requires is declared by judicial decision. Third,
the rule of law refers to a body of opinion, both about what powers the government
should have (for example, that the executive should have no power to detain without
trial) and about the procedures to be followed when action is taken by the state (for
example, the right to a fair hearing in criminal trials). The second of these ideas is founded
on innumerable decisions of the courts and it expresses existing legal doctrine. The third
idea is relevant to debate in Parliament and in the media on proposals for changing
the law, particularly when the community is challenged by events such as unrest on
British streets or international terrorism.

The relation between the second and third ideas may be put in this way. The
requirement that government be conducted according to law (the principle of legality)
is a necessary condition for the rule of law; but insistence on legality alone does 
not ensure that the state’s powers are consistent with values such as liberty and due
process. This emphasis is found in case law of the European Court of Human Rights.39

These three aspects of the rule of law are now examined in more depth.

Three aspects of the rule of law

1 Law and order better than anarchy. In the limited sense of law and order, the rule
of law may appear to be preserved by a dictatorship or a military occupation as well
as by a democratic form of government. Under a government which is not freely elected,
the courts of law may continue to function, settling disputes between private citizens
and such disputes between a citizen and government officials as the regime permits to
be so decided. However, constitutionalism and the rule of law will not thrive unless
legal restraints apply to the government. The maintenance of law and order and the
existence of political liberty are not mutually exclusive, but interdependent. As the
Supreme Court of Canada has said, ‘democracy in any real sense of the word cannot
exist without the rule of law.’40 And the Universal Declaration of Human Rights states:
‘It is essential if man is not to be compelled to have recourse, as a last resort, to rebel-
lion against tyranny and oppression, that human rights should be protected by the rule
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of law.’41 In a democracy, it must be possible by political means to change a govern-
ment without threatening the existence of the state. Unless this possibility exists, the
state becomes identified with coercive might and the role of law within the state is 
emptied of moral content, for ‘the State cannot be conceived in terms of force alone’.42

2 Government according to law. The principle of legality requires that the organs of
government operate through law. If the police need to detain a citizen or if taxes are
to be levied, the officials concerned must be able to show legal authority for their actions.
In Britain, they may be challenged to do so before a court of law, as they were in Entick
v Carrington. Acts of public authorities which are beyond their legal powers may be
declared ultra vires and invalid by the courts.43 In a striking instance, the High Court
held (some 30 years after the event) that the enforced removal of some 1,000 British
citizens from islands in the Indian Ocean to make way for the US base on Diego Garcia
had lacked any legal authority.44 It is because of the principle of legality that legis-
lation must be passed through Parliament if (for instance) the police are to have addi-
tional powers to combat terrorism. The rule of law serves as a buttress for democracy,
since new powers of government may be conferred only by Parliament.45

In the British tradition of government according to law, it is from the ordinary courts
that a remedy for unlawful acts of government is to be obtained. Within this tradition,
the Human Rights Act 1998 extended to all courts a duty where possible to interpret
legislation consistently with the European Convention on Human Rights.46 In some
legal systems, jurisdiction in public law is assigned not to the ordinary civil courts, but
to specialised courts, such as the administrative courts in France headed by the Conseil
d’Etat. Such courts vary greatly in structure and procedure, but they share much in
common as regards the aims of judicial review of executive acts and the standards of
legality that public bodies must observe.

Public authorities and officials must be subject to effective sanctions if they depart
from the law. Often the sanction is that their acts are declared invalid by the courts.
Another sanction is the duty to compensate citizens whose rights have been infringed.
Today it is unlikely that the British Prime Minister would be sued for damages, not
because he or she is immune from such action but because his or her political decisions
do not normally have direct legal effect; but in 1959 the Premier of Quebec was held
liable in damages for having maliciously and without legal authority directed a liquor
licensing authority to cancel the licence of a restaurant proprietor who had repeatedly
provided bail for Jehovah’s Witnesses accused of police offences.47 In Britain, govern-
ment departments became liable to be sued for their wrongful acts under the Crown
Proceedings Act 1947.48 That Act preserved the personal immunity of the Sovereign,
an immunity which in other legal systems is enjoyed by the head of state. Thus in the
USA, the President while in office is immune from liability for his unlawful acts and
he is irremovable except by a successful impeachment. If the President is so removed,
he may then be sued or prosecuted for unlawful acts which he may have committed
while in office. Even a President while in office may not disregard the law.
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In the course of criminal investigations into the Watergate affair, the special prosecutor appointed by
the Attorney-General requested President Nixon to produce tape-recordings of discussions which the
President had had with his advisers. When presidential privilege was claimed for the tapes, the US
Supreme Court held that this claim had to be considered ‘in the light of our historic commitment 
to the rule of law’. The court rejected the claim and ordered the tapes to be produced, since ‘the
generalised assertion of privilege must yield to the demonstrated, specific need for evidence in a
pending criminal trial’.49

Nixon thereafter resigned rather than face impeachment proceedings before a hostile
Congress. In 1998–99, when President Clinton was impeached, he was acquitted by
the Senate on charges that included one of giving false testimony to a federal grand
jury in the Lewinsky affair.50 In 1999, presidential immunity of a different kind came
before the House of Lords: General Pinochet, former President of Chile, was held liable
to be extradited to Spain to stand trial on charges of conspiring to commit torture con-
trary to international law, relating to events while he was in office.51 In 1993, the House
of Lords held that the Home Secretary was liable for contempt of court, in that he
decided not to order the return to the United Kingdom of a Zairean teacher who was
claiming refugee status, despite an order by a High Court judge that this should be
done.52 This was the first time that the English courts had to decide whether a minister
of the Crown could be guilty of contempt of court. Lord Templeman said: ‘For the
purpose of enforcing the law against all persons and institutions, . . . the courts are armed
with coercive powers exercisable in proceedings for contempt of court.’ The Home
Secretary’s argument that the courts had no such powers against ministers ‘would, if
upheld, establish the proposition that the executive obey the law as a matter of grace
and not as a matter of necessity, a proposition which would reverse the result of the
Civil War’.53

The doctrine of government according to law stresses the importance of legal author-
ity and form for the acts of government. In a system in which Parliament is supreme
and in which the Cabinet is supported by a majority in the Commons, executive deci-
sions may readily be clothed with legality. In the absence of constitutional guarantees
for individual rights, the need for legal authority does not protect these rights from
legislative invasion. A detainee’s right to come to a court for a ruling on the legality
of his or her detention is of little value if the government has taken care to obtain the 
requisite power to detain from a compliant legislature.

In the United Kingdom, Parliament as the supreme legislator may grant the execu-
tive powers which drastically affect the liberty of the individual, as it did in 2001 when
it authorised the indefinite detention without trial of foreign nationals suspected of ter-
rorist involvement.54 If all that the rule of law means is that official acts must be clothed
with legality, this gives no guarantee that other fundamental values are not infringed.

3 The rule of law as a broad political doctrine. If law is not to be merely a means 
of achieving whatever ends a particular government may favour, the rule of law must
go beyond the principle of legality. The experience and values of the legal system are
relevant both to the question, ‘What legal authority does the government have for its
acts?’ and also to the question, ‘What powers ought the government to have?’ If, for
example, the government wishes to introduce criminal sanctions for conduct contrary
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to its economic or social policies, the new legislation ought to respect principles of fair
criminal procedure. If a Bill seeks to depart from these principles, arguments invoking
the rule of law will be used in the debates on the Bill. Such arguments are reinforced
by the fact that the right to a fair trial is protected by the European Convention on
Human Rights, art 6.

As a broad principle influencing the content of new legislation, the content of the
‘rule of law’ has been much debated. What are the essential values which have emerged
from centuries of legal experience? Are they absolute values or may there be circum-
stances in which political necessity justifies the legislature in departing from them? To
revert to the example of interrogation in depth with which this chapter began, would
it ever be justified to use such methods to compel detainees suspected of terrorist activ-
ities to reveal information? Could legislation to authorise this be framed that would
not also permit measures amounting to torture or degrading treatment in breach of
article 3, ECHR?

Since 2001, there have been many claims that measures amounting to torture have
been used by states against suspected terrorists. In 2005, as we have seen, the Law
Lords held that evidence that might have been obtained by means of torture committed
abroad by foreign agents is inadmissible in special immigration proceedings. Having
surveyed the national and international rules against torture, Lord Bingham said:

it would of course be within the power of a sovereign Parliament (in breach of international
law) to confer power on [a tribunal] to receive third party torture evidence. But the English
common law has regarded torture and its fruits with abhorrence for over 500 years, and 
that abhorrence is now shared by over 140 countries which have acceded to the Torture
Convention.55

For legislation to connive at the use of torture would indeed be to erode the rule of law.
The ‘rule of law’ implications are not always so clear-cut. Thus, company directors

may be obliged to give evidence about their business activities to an inspector, but it
does not follow that the evidence so given should be admissible in criminal proceed-
ings against the directors.56 In such situations, the political parties may disagree as to
what legislation should contain to protect the rights of those persons who are primarily
affected.

Is the rule of law then in this broad sense too subjective and uncertain to be of any
value? Would discussion of new legislation be clearer if the rule of law were excluded
from the vocabulary of debate? One attempt to ascertain the values inherent in the
system of law was made by Lon Fuller, who argued that the enactment of secret laws
would be contrary to the essential nature of a legal system, as would heavy reliance
on retrospective legislation or on legislation imposing criminal sanctions for conduct
which is not defined but may be deemed undesirable by an official.57

Joseph Raz argues that the term ‘rule of law’ should be limited to formal values 
associated with the legal system. Thus, laws should be prospective, open, certain and
capable of guiding human conduct; judges should be independent and the courts
accessible; and litigants should receive a fair hearing. While these standards should ensure
conformity to the rule of law, Raz emphasises both that they do not ensure that the
substance of the law meets the needs of the people; and that conformity to legal values
is a matter of degree, to be balanced against competing claims.58
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While Raz regards the rule of law as a concept confined to matters of form, others
favour a more substantive concept.59 But the distinction between form and substance
is not clear-cut (is the case against ‘arbitrary power’ based on matters of form or sub-
stance or both?). Raz accepted that the rule of law is ‘compatible with gross violations
of human rights’, but also argued that ‘deliberate disregard for the rule of law violates
human dignity’.60 Raz rightly warns against identifying the rule of law with utopia.
But is the rule of law observed under a dictatorship in which the judges diligently apply
the dictator’s decrees, including one that permits indefinite detention without trial for
those suspected of subversive activity? Many would conclude that the rule of law in a
strong sense thrives only alongside values of human dignity, liberty and democracy.

Among British judges there is an important vein of belief in the values to be upheld
in a legal system. The nature of these values can be discovered from judicial decisions61

and from a growing body of articles and lectures by judges.62 Today these values include
those inherent in the European Convention on Human Rights.

International aspects of the rule of law

Since 1945, there have been continuing efforts within the international community to
further the rule of law in international relations and to secure respect for the protec-
tion of human rights. The Universal Declaration of Human Rights, adopted in 1948,
was followed by the European Convention on Human Rights, signed at Rome in 1950.63

The Convention recognised that European countries have ‘a common heritage of polit-
ical traditions, ideals, freedom and the rule of law’ and created machinery for protecting
certain human rights. In Golder’s case, which concerned the right of a convicted prisoner
in the United Kingdom to have access to legal advice regarding a civil action against
the prison authorities, the European Court of Human Rights said, ‘in civil matters one
can scarcely conceive of the rule of law without there being a possibility of having access
to the courts’.64

Both the Convention and the case law of the Strasbourg Court support the analysis
of the rule of law made in this chapter. The Convention seeks to protect individuals
against the arbitrary or unlawful exercise of state power, and it requires national legal
systems to bear the primary burden of protecting Convention rights. In respect of those
Convention rights that (unlike the right not to be tortured) are not absolute and may
be restricted in the public interest, any restrictions must (among other things) satisfy
the test of being ‘prescribed by law’. This test means (in outline) (1) that the restriction
must be authorised in national law and (2) that the ‘quality’ of the national law must
be compatible with the Convention.65 In English law, it was formerly held that public
authorities might do anything which did not interfere with the rights of individuals,
even if they had no express authority for such action.66 This approach is not accept-
able where Convention rights are concerned.
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The European Convention is one of the most successful multilateral treaties that 
encourage national legal systems to provide increased protection for human rights. It
was established through the Council of Europe, to which 46 states belong, including
such widely different countries as Russia, Turkey and Switzerland. The Council has
taken many initiatives to promote the rule of law, and in 1990 created the European
Commission for Democracy through Law (the ‘Venice Commission’).67 Multilateral
treaties adopted under the United Nations include the International Covenant on Civil
and Political Rights, the Convention on the Elimination of Racial Discrimination and
the Convention against Torture.68

Within the Commonwealth, the heads of government at their biennial meetings have
often expressed support for the rule of law. In 1991 at Harare they linked the rule of
law, the independence of the judiciary and the protection of human rights, with ‘demo-
cratic processes and institutions which reflect national circumstances’ and ‘just and 
honest government’ as being among the fundamental values of the Commonwealth 
association.69

Social and economic aspects of the rule of law

The rule of law movement has broadened to include social and economic goals which
lie far beyond the typical values associated with the courts, legal process and the legal
profession. Such a broadening of the concept of the rule of law is inevitably controver-
sial, since it is directly related to policies for the functioning of government in relation
to the economy and to the maintenance of social welfare. It has been argued that the
autonomy of individuals and their ability to plan their own affairs will be prejudiced
if governments retain powers to intervene in social and economic affairs.70 Now 
certainty and predictability are values often associated with law; in a different context,
Lord Diplock said in 1975: ‘The acceptance of the rule of law as a constitutional prin-
ciple requires that a citizen, before committing himself to any course of action, should
be able to know what are the legal consequences that will flow from it.’71 But how-
ever desirable it may be that discretionary powers of government should be controlled
by rules,72 this is not attainable so long as the state has responsibilities for economic
and social affairs.

A related question is whether constitutional protection for the classic civil and polit-
ical rights (such as personal liberty and freedom of expression) can or should be extended
to economic and social rights (such as rights to employment or housing).73 Constitutional
protection for these rights is possible, although in the case of some social rights there
are problems of definition and enforcement. But in any event, individuals ought to have
enforceable rights to the delivery of public goods, such as education or medical care.
In South Africa, constitutionally-protected social rights (including the right to hous-
ing, health care, food and shelter) are enforceable by the Constitutional Court74; and
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in 1995, the Council of Europe introduced a collective complaints procedure to enable
cases to be taken to the Social Rights Committee by organisations claiming that a mem-
ber state is in breach of an obligation under the European Social Charter. The United
Kingdom has not ratified the collective complaints protocol, but this is included in the
Revised Social Charter of 1996, and a steady stream of complaints comes from coun-
tries that have agreed to this procedure.75 In the United Kingdom, much detailed legis-
lation has long existed in these areas, and individuals may typically enforce their rights
under that legislation by appealing to the appropriate tribunal (where one exists) or,
where there is no relevant right of appeal, by recourse to judicial review.76 Such rights
arise from legislation by Parliament. Once they have been created, it is important that
such rights are effective and can be enforced.

Conclusion

It is not possible to formulate a simple and clear-cut statement of the rule of law as 
a broad political doctrine. As the needs of national and international communities change,
so we may need to restate the received values of law in response to those changes. 
A government’s changing programme must not lead it to suppose that new areas of
public action (such as the regulating of the public utilities)77 can be isolated from the
scope of law and subjected only to administrative or political controls. Through the European
Union, the United Kingdom is part of a supranational system which exercises control
in legal form over important areas of economic activity. Indeed, the powers granted
to European organs are capable of enlarging the effective scope of the rule of law, for
example by granting to the individual rights of legal protection against the governments
of member states.78

Challenges to the orderly working of law and society are presented by phenomena
such as hijacking, urban terrorism, direct action by militant groups, campaigns of 
civil disobedience, and violent protests and demonstrations. All these are sometimes
described indiscriminately as a growing threat to the rule of law (by which may 
simply be meant the authority and stability of established institutions). There are 
many important distinctions to be drawn between these different forms of political or
criminal action. But, if we leave aside acts of criminal violence at one end of the scale
and law-abiding political expression at the other end, do acts of non-violent civil 
disobedience endanger the legal system? In particular, does the rule of law require com-
plete obedience to the law from all citizens and organisations?79 It may be argued both
that, in a democratic society, there are important reasons for obeying the law which
do not exist in other forms of government, and also that there are forms of principled
disobedience that do not run counter to the democratic reasons for obedience, particu-
larly those which are designed to improve the working of democratic procedures 
for political decisions.80 While individuals may be driven by conscience to resist a par-
ticular law that they regard as unjust or immoral, there is a danger that decisions to
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disobey particular laws taken by organised groups (whether public authorities, private
bodies or business corporations) might cumulatively suggest that there is no general
obligation to obey the law, but only the law of which one approves. In fact, the main-
tenance of life in modern society requires a willingness from most citizens for most of
the time to observe the laws, even when individually they may not agree with them. It
deserves to be remembered that law, like the democratic process, may protect the weaker,
underprivileged sections of society against those who can exercise physical or economic
force.
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Chapter 7

RESPONSIBLE AND ACCOUNTABLE
GOVERNMENT

Within a democracy, those who govern must be accountable, or responsible, to 
those whom they govern. The power to govern derives directly from the votes of the
electors, as well as from their continuing willingness to be governed by the elected 
government. Between general elections, one function of the elected representatives is
to call the government to account for its acts and policies on a continuing basis. This
both requires government to justify its decisions by giving the reasons for them and
enables decisions that appear unjustified or mistaken to be criticised. The process enables
electors to make an informed appraisal of the government’s record on their next 
opportunity to vote; until then it influences the formation of public opinion regarding
the government.

In ordinary speech, the words ‘responsible’ and ‘accountable’ have several meanings;
and the concept of responsible government takes several forms.1 During the 1990s, because
of some serious failures of accountability, attempts were made to clarify the essential
meaning of accountable government and to strengthen the procedures which apply it.
In 1996, the Scott report on the ‘arms for Iraq’ affair contained penetrating criticism
of numerous incomplete and misleading answers given in Parliament by ministers to
questions about the government’s policy.2 Also in 1996, an influential report by the
Public Service Committee of the House of Commons, while affirming that ministerial
responsibility ‘is a central principle of the British Constitution’, examined the diffi-
culties inherent in the principle.3 In 2001, a report by an independent committee 
urged that Parliament must be at the apex of the system of scrutiny of the executive
and must develop both a culture of scrutiny and more effective methods of securing
accountability.4

This chapter examines the political responsibility of government to Parliament, includ-
ing both collective and individual responsibility. Another form of responsibility is the
legal responsibility of ministers and officials for their acts. Whereas legal responsibility
may be enforced in the courts, political responsibility is enforced through Parliament.
A government’s relationship with Parliament is too complex to be summarised in a
code of precise rules, but the essential features of responsibility to Parliament give rise
to obligations which are (or ought to be) observed in the regular practice of govern-
ment. The debate on accountability has led to the publication of documents summarising
these essential obligations and recording official practice.5
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Early origins of responsible government

So long as government was carried on by the King, the nature of monarchy made it
difficult to establish any responsibility for acts of government. In medieval times, the
practice developed by which the royal will was signified in documents bearing a royal
seal, and applied by one of the King’s ministers. Maitland detected in this practice 
‘the foundation for our modern doctrine of ministerial responsibility – that for every
exercise of the royal power some minister is answerable’.6 With the responsibility of
ministers came a specific understanding of the rule that ‘the King can do no wrong’.
This meant not that everything done on behalf of the King was lawful, but that the
King’s advisers and ministers were punishable for illegal measures that occurred in the
course of government.7 Today the use of various seals or forms for recording decisions
taken in the name of the monarch by ministers is regulated partly by statute and partly
by custom.8 These rules served to ensure that, since the monarch could not be called
personally to account, responsibility could be laid on those ministers who carried out
his or her decisions.

This responsibility was at one time enforced by the English Parliament through impeach-
ment. Officers of state were liable to be impeached by the Commons at the bar of the
House of Lords for the treason, high crimes and misdemeanours they were alleged to
have committed. In the 17th century, impeachment became a political weapon wielded
by Parliament for striking at unpopular royal policies.9 Following the granting of a
royal pardon to Danby in 1679 to forestall his impeachment, the Act of Settlement
provided that a royal pardon could not be pleaded in bar of an impeachment. The last
instance of a purely political impeachment came when the Tory ministers who in 1713
negotiated the Peace of Utrecht were later impeached by a Whig House of Commons.
Thereafter, only two impeachments occurred, of Warren Hastings between 1788 and
1795 for misgovernment in India and of Lord Melville in 1806 for alleged corruption.
The power of impeachment is still available to Parliament: but more modern means
of achieving ministerial responsibility have rendered it an obsolete weapon in the United
Kingdom.10

The legal responsibility of government

The principle that government must be conducted according to law has already been
discussed.11 The Queen may not personally be sued or prosecuted in the courts. But
servants or officers of the Crown who commit crimes or civil wrongs are, and always
have been, subject to the jurisdiction of the courts. This jurisdiction extends to con-
tempt of court.12 Superior orders or the interest of the state are no defence to such pro-
ceedings.13 Public authorities other than the Crown are at common law liable for the
wrongful acts of their officials or servants.14 The departments of central government
became liable to be sued under the Crown Proceedings Act 1947 and their decisions
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are subject to control by means of judicial review.15 It is with political responsibility
that this chapter is concerned.

Development of responsibility to Parliament

After 1688 the doctrine of collective responsibility developed in fits and starts as the
Cabinet system came into being.16 For much of the 18th century the Cabinet was a
body of holders of high office whose relationship with one another was ill-defined; the
body as a whole was not responsible to Parliament. Although the King rarely attended
Cabinet meetings after 1717, it was the King’s government in fact as well as in name,
and the King could act on the advice of individual ministers. Under Walpole, ministries
were relatively homogeneous. Other Cabinets in the century were less united. Parlia-
ment could force the dismissal of individual ministers who were not approved, but could
not dictate appointments to the King. The King sometimes consulted those who were
out of office without the prior approval of his ministers. There was no clear dividing
line between matters dealt with by individual ministers and matters dealt with in the
Cabinet. As late as 1806, it was debated in the Commons whether ministers must accept
collective responsibility for the general affairs of government or whether only those
ministers who carried policies into execution were individually responsible.17

By the early 19th century, as the scope for personal government by the Sovereign
sharply declined, so the tendencies towards the collective responsibility of the Cabinet
became more marked. After 1832, it became evident that the Cabinet must retain the
support of the majority in the House of Commons if it wished to continue in office.
Just as it had earlier been recognised that a single minister could not retain office against
the will of Parliament, so it became clear that all ministers must stand or fall together
in Parliament, if the Cabinet were to function effectively.

By the mid-19th century, ministerial responsibility was the accepted basis of parlia-
mentary government in Britain.18 As the Victorian foundations of the system were laid,
critics of the rule of Cabinet unity were reminded that ‘the various departments of the
Administration are but parts of a single machine . . . and that the various branches of
the Government have a close connection and mutual dependence upon each other’.19

The development of collective responsibility during the 19th century was accom-
panied by an expansion in government, not least in the period of reform after 1832 when
new central agencies were created to oversee areas of social administration, such as
the reformed poor law and public health. After some experimenting with appointed
public boards that were not directly responsible to Parliament and had no one in
Parliament to defend them against their critics,20 a strong political preference was expressed
for vesting the new powers in a minister who sat in Parliament and could account to
Parliament for what was done. The development of parliamentary procedures for finan-
cial scrutiny and for obtaining information through questions addressed to ministers
enabled members to influence matters within the minister’s responsibility.21 The 
corollary of this, as the civil service itself was reformed following the Northcote-Trevelyan
report of 1854, was the anonymity and permanence of the civil servants who admin-
istered the new departments under the control or oversight of ministers.22
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The meaning of collective responsibility

The doctrine of collective responsibility was stated in absolute terms by Lord Salisbury
in 1878:

For all that passes in Cabinet every member of it who does not resign is absolutely and 
irretrievably responsible and has no right afterwards to say that he agreed in one case to a
compromise, while in another he was persuaded by his colleagues . . . It is only on the 
principle that absolute responsibility is undertaken by every member of the Cabinet, who, after
a decision is arrived at, remains a member of it, that the joint responsibility of Ministers to
Parliament can be upheld and one of the most essential principles of parliamentary responsib-
ility established.23

In 2005, the Prime Minister’s statement of the doctrine took this form:

Collective responsibility requires that Ministers should be able to express their views frankly
in the expectation that they can argue freely in private while maintaining a united front when
decisions have been reached. This in turn requires that the privacy of opinions expressed in
Cabinet and Ministerial Committees should be maintained.24

Yet it is difficult to control political behaviour in absolute terms. In the 19th 
century, the degree of political cohesion was variable. Cabinet unity could not always
be achieved when ministers held deeply divided opinions. Some subjects were regarded
as ‘open questions’, for example women’s suffrage between 1906 and 1914 and more
recently capital punishment.25 But it was a sign of political weakness if many issues
were accepted as open questions. Except for open questions, ministers who did not
wish to be publicly identified with Cabinet policies were expected to resign.

Today, collective responsibility embodies a number of related aspects. Like other prin-
ciples of government, it is neither static nor unchangeable and may give way before
more pressing political forces.

1 The Prime Minister and other ministers are collectively responsible to Parliament,
and to the Commons in particular, for the conduct of national affairs. In practice, so
long as the governing party retains its majority in the House, the Prime Minister is
unlikely to be forced to resign (although this was Mrs Thatcher’s fate in 1990, after
over 11 years in office) or to seek a dissolution of Parliament.
2 When a Prime Minister dies or resigns office, then even if the same party continues
in power, all ministerial offices are at the disposal of the new Prime Minister.
3 Although ministers are individually responsible to Parliament for the conduct of their
departments, if members of the Commons seek to censure an individual minister, the
government generally will rally to his or her defence: collective responsibility is a means
of defending an incompetent or unpopular minister. However, this may not succeed
when there is a sustained media campaign to pillory and remove a particular minister.
4 Ministers while in office share in the collective responsibility of all ministers. As the
Ministerial Code states bluntly: ‘Decisions reached by the Cabinet or Ministerial
Committees are binding on all members of the Government.’26 A Cabinet minister may,
however, ask for dissent from a Cabinet decision to be recorded in the private minutes
of Cabinet.27 He or she is expected nonetheless to support the government by voting
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in Parliament. Cabinet ministers who were also members of the National Executive
Committee of the Labour party were in 1974 told by the Prime Minister that they must
observe the conventions of collective responsibility at Executive meetings.28

5 As a former Cabinet minister said, an element of concealment is inherent in the con-
cept of collective responsibility. ‘Ministers must in the nature of things have differences,
but they must outwardly appear to have none.’29 In principle, secrecy attaches to Cabinet
discussions, Cabinet documents and the proceedings of Cabinet committees, except 
where the Cabinet or the Prime Minister decides that disclosures shall be made.30

Exceptionally, where a minister resigns because of a disagreement with the Cabinet,
he or she may explain in detail the reasons for the resignation, both to Parliament and
in the press.31 Today leakages about controversial matters frequently occur and the prin-
ciple of secrecy is under pressure to give way to a more open system of government.
In response to the media, a minister may state the obvious, namely that a controver-
sial decision does not directly relate to his or her departmental responsibilities.
6 Similarly, in principle secrecy attaches to communications between departments.
Decisions reached by the Cabinet or ministerial committees are ‘normally announced
and explained as the decision of the Minister concerned’.32 Thus collective respons-
ibility reinforces the principle of the indivisibility of the executive.33 Again, an element
of concealment is inherent in the principle: departments are expected to agree with each
other because their ministerial heads are members of the same Cabinet. In real life,
serious disagreements between departments occur, and often cannot be kept secret. 
A government’s reputation is not enhanced by attempts to create a wall of complete
secrecy for communications within Whitehall.
7 Where necessary, decisions of the Cabinet are communicated to the monarch by or
on behalf of the Prime Minister. Certain exceptions exist to the principle of collective
responsibility for advice to the monarch. Thus, in advising the monarch on the pre-
rogative of mercy, the Home Secretary acts on his or her own responsibility.34

Collective responsibility thus serves a variety of political uses. As most governments
are drawn from one party, it reinforces party unity and prevents backbench MPs from
inquiring too far into the processes of government. It helps to maintain the government’s
control over legislation and public expenditure as well as to contain public disagreement
between departments. It reinforces the traditional secrecy of the decision-making pro-
cess within government. It helps to maintain the authority of the Prime Minister.35

Some purposes for which the doctrine is maintained are controversial, in particular
over the degree of protection which should be afforded to the secrecy of decision-
making, to the authority of the Prime Minister and to the need for external unanimity.
In some open processes of government, especially public inquiries, the separate views of
government departments are regularly made public.36 But there is an obvious political
advantage in being able to maintain an outward appearance of unity, which is why
aspects of collective responsibility apply also to the ‘shadow Cabinet’ of the main opposi-
tion party in the Commons. The political authority of the Labour ‘shadow Cabinet’
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was weakened when, in a Commons debate about denationalisation, two inconsistent
policies were advocated by the leading speakers for the Opposition.37

An assessment of collective responsibility must take account of the fact that many
and possibly most important decisions of national policy are not taken in full Cabinet.
The decision to manufacture the British atomic bomb,38 to mount the Suez operation
in 1956, to raise the bank rate in 195739 and to devalue the pound in 196740 were
effectively taken by a few ministers meeting with the Prime Minister. So were the 
decisions to ban trade union membership for staff at Government Communications
Headquarters,41 and to give the Bank of England responsibility for setting interest rates
in 1997. In such cases other members of the Cabinet are in no better position than
ministers outside the Cabinet to influence the decision before it is taken. During 
Mr Blair’s period as Prime Minister, he appears to have made little use of meetings 
of the Cabinet for collective decision-making. The late Robin Cook, a former senior
Cabinet minister before his resignation in 2003, wrote, ‘Tony does not regard the Cabinet
as a place for decisions. Normally he avoids discussions in Cabinet until decisions are
taken and announced to it.’42 Although Cook said that policy in relation to Iraq was
often discussed in Cabinet during 2002,43 the Butler review of intelligence on weapons
of mass destruction in Iraq criticised the informality with which Cabinet discussion
took place on difficult questions of policy without circulation of relevant papers.44

Whether decisions are taken by the Cabinet or are merely reported to it, a minister
may at any time resign in protest against decisions with which he or she strongly 
disagrees. Such resignations may indicate a deep disagreement over the way in which
the Prime Minister is conducting government. Sir Geoffrey Howe’s resignation in
November 1990 after a series of other Cabinet resignations set in train the events 
leading to Mrs Thatcher’s own resignation on 23 November 1990. But by its nature
a resignation does not affect decisions that have already been taken.45

Agreements to differ

In exceptional circumstances, it may be politically impossible for the Cabinet to main-
tain a united front. In 1932, the coalition or ‘National’ government, formed in 1931
to deal with the economic crisis, adopted an ‘agreement to differ’. The majority of the
Cabinet favoured the adoption of a general tariff of 10 per cent, against the strong
opposition of three Liberal ministers and one National Labour minister. It was
announced that the dissenting ministers would be free to oppose the proposals of the
majority by speech and vote, both in Parliament and outside. When the Labour 
opposition criticised the government for violating ‘the long-established constitutional
principle of Cabinet responsibility’, the motion of censure was defeated by an over-
whelming majority.46 Eight months later the dissenting ministers resigned on the
related issue of imperial preference. This short-lived departure from the principle of
unanimity in fact demonstrated the virtues of that principle and the departure was
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justifiable, if at all, only in the special circumstances of a coalition government formed
to deal with a national crisis.

In 1975, the Labour Cabinet agreed to differ over Britain’s continued membership
of the European Communities. Many in the Labour party were opposed to British 
membership. Party unity was maintained in the two general elections in 1974 by an
undertaking from Mr Wilson to renegotiate the terms of British membership and to
submit the outcome to the people for decision, either at a general election or by refer-
endum. When in April 1975 the renegotiation of terms was completed, the Cabinet by
a majority of 16–7 decided to recommend continued membership to the electorate. It
was agreed that ministers who opposed this policy should be free to speak and cam-
paign against it, but only outside Parliament.47 When a junior minister, Eric Heffer,
insisted on opposing Britain’s membership in the Commons,48 he had to resign from
office. Other difficulties arose over the answering of parliamentary questions on
European subjects by ministers opposed to British membership.49

In 1932, the agreement to differ occurred within a coalition between parties; in 
1975, within the Labour party. Indeed, in 1975 majorities against Cabinet policy were
recorded in the Parliamentary Labour Party, in the National Executive Committee and
at a special party conference. Such agreements to differ on the part of the Cabinet give
rise to many political difficulties, but neither in 1932 nor in 1975 did they lead to the
downfall of the government. It is difficult to describe these rather desperate expedients
as ‘unconstitutional’. If conventions are observed because of the political difficulties
which follow if they are not,50 both in 1932 and 1975 it was less difficult to depart
from Cabinet unanimity than to seek to enforce it. During a period of minority 
government, a free vote was allowed to the Labour party (including ministers) on the
second reading of the European Assembly Elections Bill.51 But there are other issues,
notably capital punishment, on which ministers like other MPs are free to vote accord-
ing to their conscience.52

Ministers not in the Cabinet

In any government there are more ministers outside the Cabinet than within it. Some
have full departmental duties; others (for example, the parliamentary secretaries)
merely assist in the work of their departments. These ministers are bound by Cabinet
decisions and must refrain from criticising or opposing them in public. ‘Ministers 
cannot speak on public affairs for themselves alone. In all cases, other than those 
[relating to certain constituency matters], they speak as Ministers; and the principle of
collective responsibility applies.’53 If ministers are to mention matters that ‘affect the
conduct of the Government as a whole or are of a constitutional character’, the Prime
Minister must first be consulted.54

Similar restraints apply to junior ministers. Thus, while in office they are barred 
from writing and publishing books relating to their ministerial experience. In 1969, a
parliamentary secretary resigned to publish a book on the economy and the machinery
of government. Refusing him permission to publish the book and remain a minister,
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the Prime Minister stated that he had no alternative ‘but to uphold the principles which
every Prime Minister must maintain in relation to the collective responsibility of the
Administration’.55 Collective responsibility is thus invoked to control the behaviour 
of ministers and this control is exercised by the Prime Minister. The consequences of
collective responsibility are thus in part what the Prime Minister of the day chooses to
make them. The obligation to support government policy on important issues extends
to the backbench MPs who act as unpaid parliamentary secretaries to ministers and may
be dismissed for stepping too far out of line. They are not members of the government,
but they must not vote against the government or embarrass it in other ways.56

Operation of individual responsibility today57

Ministerial responsibility remains important, but structural changes in government have
affected the application of the concept. During the 20th century, as the tasks of the
state expanded and vast Whitehall departments were created, officials continued to act
in their minister’s name, but the ability of ministers to oversee their work declined.
The state’s economic and social functions led to the creation of non-departmental 
bodies, public corporations and other agencies. Many of these (especially the boards
of the nationalised industries after 1945) were planned to operate beyond the reach of
ministerial responsibility, at least for day-to-day decisions. By contrast, the executive
agencies created since 1988 under the ‘Next Steps’ initiative were intended to achieve
effective delegation of managerial power, without necessarily reducing overall minis-
terial control.58

By constitutional tradition, a minister answers to Parliament for his or her depart-
ment. In the practice of Parliament, praise and blame are addressed to the minister,
not civil servants. Ministers may not excuse the failure of policies by turning on their
expert advisers and administrators.59 Attempts to do so may seriously damage the 
minister’s reputation, as the Home Secretary (Michael Howard) discovered in 1995;
after intervening repeatedly in the operation of the Prison Service, Howard denied 
responsibility for defects in prison security and dismissed the Service’s director, saying
that the defects had been an operational matter entrusted to the director.60 The corol-
lary of the minister’s responsibility is that civil servants are not directly responsible 
to Parliament for government policies or decisions, although they are responsible to
ministers for their own actions and conduct. In 1996 the government defended ‘the
fundamental principle that civil servants are servants of the Crown, accountable to the
duly constituted government of the day, and not servants of the House’.61

Much of the work of Parliament rests on this basis. Government Bills (drafted on
the instructions of ministers) are introduced by ministers, who are responsible for the
proposals they contain. Question time emphasises the responsibility of ministers.62

Although civil servants have no voice in most parliamentary proceedings, they appear
before select committees to give evidence on departmental policies and decisions. 
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In giving such evidence, they ‘do so on behalf of their Ministers and under their 
directions’ and their stated purpose ‘is to contribute to the central process of
Ministerial accountability, not to offer personal views or judgments on matters of 
political controversy, . . . or to become involved in what would amount to disciplinary
investigations . . .’.63

The sanctions for individual responsibility

What are the sanctions which underlie this general practice of Parliament? The system
assumes that ministers will fulfil the parliamentary duties of their office, such as 
introducing legislation and answering questions. By a rota system, departments are
assigned days for answering questions and a minister could not refuse to appear on
the assigned day. Ministers may refuse to answer a question if they consider that it
does not fall within their responsibility, that it would be contrary to the public interest
to answer the question or that the expense of obtaining the information requested 
would be excessive.64 These grounds are similar to grounds for exemption from 
disclosure under the Freedom of Information Act 2000.65 If a minister persistently 
refused to answer questions that were properly asked, political pressure could build
up against such refusals. But if the Opposition were then to table a motion of censure
on the minister, the motion would stand little chance of succeeding in view of the 
government majority in the House. Situations may occur in which a Prime Minister is 
unable to protect a minister from pressure to resign exerted in other ways. In 1986,
the Westland affair caused the Trade and Industry Secretary (Mr Brittan) to resign for
having improperly released to the press a confidential letter from the Solicitor-General.
Mr Brittan refused to answer questions from the Commons Defence Committee about 
his role in the matter.66 In more normal situations, the Commons select committees
may scrutinise the acts of ministers who appear to be avoiding their responsibility to
Parliament.

Ministerial responsibility for departmental maladministration

Ministers are, or ought to be, responsible to Parliament for their own decisions and
policies and the efficient administration of their departments. The position in respect
of the errors of civil servants is less clear. Two questions arise: (a) to what extent is 
a minister responsible for acts of maladministration in the department? (b) if serious
maladministration occurs, does such responsibility involve a duty to resign? The
Crichel Down affair has long been the starting point for discussion of these questions.

Farmland in Dorset known as Crichel Down had been acquired under compulsory powers from 
several owners by the Air Ministry in 1937. After the war, the land was transferred to the Ministry 
of Agriculture, for whom it was administered by a commission set up under the Agriculture Act 1947.
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While the future of the land was being considered, Lieutenant-Commander Marten, whose wife’s 
family had previously owned much of the land, asked that it be sold back to the family. Misleading
replies and false assurances were given when this and similar requests were refused, and a seriously
inaccurate report was prepared by a junior civil servant which led the ministry to adhere to a scheme
which it had prepared for letting all the land to a single tenant. Inadequate financial information was
supplied to the headquarters of the ministry. When Conservative MPs took up Marten’s case with the
Minister of Agriculture, Sir Andrew Clark QC was appointed to hold an inquiry. His report established
that there had been muddle, inefficiency, bias and bad faith on the part of some officials named in
the report.67 A subsequent inquiry to consider disciplinary action against the civil servants reported
that some of the deficiencies were due as much to weak organisation within the ministry as to the
faults of individuals.68

During a Commons debate on these reports, the Minister of Agriculture, Sir Thomas
Dugdale, resigned. Speaking in the debate, the Home Secretary, Sir David Maxwell Fyfe,
reaffirmed that a civil servant is wholly and directly responsible to his minister and
can be dismissed at any time by the minister – a ‘power none the less real because it
is seldom used’. He went on to give a number of categories where differing consider-
ations apply.

1 A minister must protect a civil servant who has carried out his explicit order.
2 Equally a minister must defend a civil servant who acts properly in accordance with the
policy laid down by the minister.
3 ‘Where an official makes a mistake or causes some delay, but not on an important issue of
policy and not where a claim to individual rights is seriously involved, the Minister acknow-
ledges the mistake and he accepts the responsibility although he is not personally involved.
He states that he will take corrective action in the Department.’
4 Where action has been taken by a civil servant of which the minister disapproves and has
no previous knowledge, and the conduct of the official is reprehensible, there is no obligation
on a minister to endorse what he believes to be wrong or to defend what are clearly shown
to be errors of his officers. He remains however, ‘constitutionally responsible to Parliament
for the fact that something has gone wrong’, but this does not affect his power to control and
discipline his staff.69

This statement and the implications of the Crichel Down affair have been much 
discussed.70 Was the resignation due to the part which the minister had played, to the
unpopularity of his department’s policy among Conservative MPs, or was he accepting
vicarious responsibility for the civil servants? There have been no directly comparable
resignations since 1954. In his analysis of the minister’s duties, Maxwell Fyfe’s four
categories sought to identify situations in which a minister must ‘accept responsibility’
for the acts of civil servants. The analysis did not state that a minister’s duty to accept
responsibility carried with it a duty to resign.71

Subsequent events have confirmed that there is no duty on a minister to resign when
maladministration has occurred within his or her department. Whether a minister may
resign depends on a variety of political factors, including the attitude of the Prime Minister,
the mood of the party, the temperament of the minister and other political factors.72
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Different considerations apply where the personal conduct of a minister is in issue: 
inadvertent disclosure of a Budget secret caused Hugh Dalton to resign as Chancellor
of the Exchequer in 1947;73 and in 1963 the Secretary of State for War resigned for
having lied to the Commons in a personal statement.74 Ministers resigned in 197375

and on many occasions thereafter because of personal improprieties. Of the resigna-
tions since 1973, apart from those caused by disagreement on policy, many were brought
about by personal misconduct which made it too difficult for the individuals to per-
form their duties in the face of continuing criticism in the media.76 By contrast, there
have been very few resignations by ministers taking vicarious responsibility for the errors 
of civil servants in their departments. The resignations of Stephen Byers and Estelle
Morris from Cabinet posts in 2002 arose essentially from perceived shortcomings of
these individuals in their conduct of departmental affairs.77

In 1968, when the first major investigation by the Parliamentary Commissioner 
for Administration (the Parliamentary Ombudsman) established that there had been 
maladministration within the Foreign Office in the Sachsenhausen affair,78 the Foreign
Secretary, George Brown, assumed direct personal responsibility for the decisions of
the Foreign Office, which he maintained were correct, while agreeing to provide com-
pensation for the claimants. In the debate he said: ‘We will breach a very serious con-
stitutional position if we start holding officials responsible for things that are done wrong
. . . If things are wrongly done, then they are wrongly done by ministers.’79 This state-
ment did not take full account of the duties of the Parliamentary Ombudsman, whose
investigations must inevitably probe behind statements made for the department by
the minister. But the creation of the Ombudsman did not mean a complete change in
the relationship between minister and civil servant. As the Attorney-General, Sir Elwyn
Jones, said in 1968:

It is only in exceptional cases that blame should be attached to the individual civil servant
and it follows from the principle that the minister alone has responsibility for the actions of
his department that the individual civil servant who has contributed to the collective decision
of the department should remain anonymous.80

In terms of this statement, an ‘exceptional case’ was provided by the investigation
into the affairs of the Vehicle and General Insurance company.

In March 1971, the company collapsed, leaving a million policy-holders uninsured. The Department
of Trade and Industry had statutory powers of supervision and control of insurance companies but it
had failed to exercise these powers. Following allegations of misconduct, the government appointed
a tribunal of inquiry81 to inquire, inter alia, whether there had been negligence or misconduct by persons
in the service of the Crown ‘directly or indirectly responsible’ for the government’s statutory functions.
The tribunal reported that Mr C W Jardine, under-secretary, and two named assistant secretaries were
responsible for the failure to deal with the risk of the company’s insolvency before 1971, and that
the under-secretary’s conduct fell below the standard which could reasonably be expected of an official
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in that position, and constituted negligence. Under a scheme of delegation within the department,
almost all the work allocated to a division was dealt with at the level of under-secretary or below.
‘The responsibility for deciding whether or not to exercise the Department’s powers lay with Mr Jardine
as the Under-Secretary in charge of the Insurance and Companies Division.’82

The significance of the report lies in the fact that, after a full public examination
into the affair, the tribunal held that a single official should bear the entire responsib-
ility for the department’s inactivity. While the tribunal may have correctly described
the facts that they had found, did this resolve the question of political responsibility
to Parliament? If so, what is left of the principle that a minister takes the praise for
the successes of his or her department and the blame for its failures?83 If a tribunal of
inquiry had not been appointed in this case, the Commons would not have accepted
a statement from the Secretary for Trade and Industry pillorying the luckless Mr Jardine.

In April 1982 the Argentine invasion of the Falkland Islands led to the resignation
of the Foreign Secretary, Lord Carrington, and two Foreign Office ministers. The min-
isters stated that they accepted responsibility for the conduct of policy on the Falkland
Islands and insisted against the express wishes of the Prime Minister that they should
resign. A committee of privy counsellors later reviewed the way in which government
responsibilities had been discharged before the invasion, found that there had been a
misjudgement of the situation within the Foreign Office and recommended changes in
the intelligence organisation; but no blame was attached to any individual, nor did the
committee consider that criticism for the circumstances leading to the invasion could
be attached to the government.84 The report thus cleared the ministers who had resigned
of any culpability. Since Lord Carrington’s resignation in 1982, ministers have been
resolutely reluctant to resign for errors by civil servants.

In 1996 Sir Richard Scott’s report on the ‘arms for Iraq’ affair detailed numerous
occasions on which ministers failed to inform Parliament adequately about their policy
on exporting arms and machine tools to Iraq and did not reveal changes they had made
in the policy. Their answers to repeated questions had been misleading,85 but ministers
persuaded the inquiry that they had not intentionally misled Parliament. However, 
without the provision of full information it is not possible for Parliament

to assess what consequences, in the form of attribution or blame, ought to follow . . . A failure
by Ministers to meet the obligations of Ministerial accountability by providing information
about the activities of their departments undermines . . . the democratic process.86

When the report was debated in the Commons, the government survived by one vote.
No ministers resigned.87

Failings in a different context were revealed by the massive inquiry conducted by
Lord Phillips and two scientists into the adequacy of the response of five government
departments to the problems for health and agriculture posed by BSE and variant CJD.88

The Phillips report examined in detail the actions of ministers, civil servants and scien-
tific advisers from 1986 to 1996. For many reasons, it was much less critical in tone
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than the Scott report. Indeed, no question of resignations arose, since the Conservative
government was no longer in power. What is clear is that a fact-finding judicial
inquiry, with access to relevant material in Whitehall, enables informed conclusions to
be drawn that will not emerge from the political process in Parliament. Even when an
inquiry into a departmental affair is made by a Commons committee, this is likely to
be less effective than an independent inquiry.89

In 2003, the inquiry by a senior judge, Lord Hutton, into the death of the scientist
Dr David Kelly was notable for the huge volume of evidence from Whitehall that was
given to the inquiry and placed on the internet. But the inquiry report itself did not
persuade informed opinion that Lord Hutton had reached well-founded conclusions
in the dispute between the BBC and the government.90 The report of the inquiry in
2004 by a committee of privy counsellors into what was known about weapons of
mass destruction in Iraq was more widely accepted.91

Responsibility and accountability restated

A central theme in this broad area is the tension between government power and 
democratic accountability. In 1986, during the Defence Committee’s inquiry into the
Westland affair, the head of the civil service restated the duties of ministers towards
Parliament;92 in revised form, the statement was presented to other Commons com-
mittees and the Scott inquiry.93 The statement contrasts ‘accountability’ (in its non-
financial sense) with ‘responsibility’. A minister is ‘accountable’ to Parliament for
everything which occurs in a department: the duty, which may not be delegated, is to
inform Parliament about policies and decisions of the department, except in rare cases
where secrecy is an overriding necessity (as with currency devaluation or sensitive defence
secrets). If something goes wrong, the minister owes it to Parliament to find out what
has happened, ensure necessary disciplinary action and take steps to avoid a recurrence.

By contrast, a minister is said to be ‘responsible’ only for broad policies, the frame-
work of administration and issues in which he or she has been involved, not for all
departmental affairs. The emphasis is on matters for which the minister may be 
personally praised or blamed. This form of ‘responsibility’ may be delegated, and the
minister is not responsible for what is done by civil servants (for example, by the chief
executive of an executive agency) within the authority assigned to them.

This distinction between accountability and responsibility requires close scrutiny, since
it provides a means by which a minister may avoid personal liability for unpopular or
mistaken decisions; and it opens up potential areas of government for which no one
is ‘responsible’ to Parliament, even though a minister remains ‘accountable’. In 1996
the Public Service Committee of the Commons insisted that no clear dividing line can
be drawn between accountability and responsibility, and that the two main aspects of
ministerial responsibility are (i) the duty to give an account and (ii) the liability to be
held to account.94
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These matters were much discussed throughout the 1992–97 Parliament. Before 
that Parliament was dissolved, both Houses adopted a resolution stating the principles
that must govern the conduct of ministers in relation to Parliament. The principles are
now included in the Ministerial Code issued by the Prime Minister, in the following
form:

(a) Ministers must uphold the principle of collective responsibility;
(b) Ministers have a duty to Parliament to account, and be held to account, for the policies,
decisions and actions of their departments and agencies;
(c) it is of paramount importance that Ministers give accurate and truthful information to
Parliament, correcting any inadvertent error at the earliest opportunity. Ministers who know-
ingly mislead Parliament will be expected to offer their resignation to the Prime Minister;
(d) Ministers should be as open as possible with Parliament, refusing to provide information
only when disclosure would not be in the public interest, which should be decided in accor-
dance with the relevant statutes and the Freedom of Information Act 2000;
(e) Ministers should similarly require civil servants who give evidence before Parliamentary
Committees on their behalf and under their direction to be as helpful as possible in provid-
ing accurate, truthful and full information in accordance with the duties and responsibilities
of civil servants as set out in the Civil Service Code.95

Although these principles lack the force of law, they are endorsed by both Houses
and the Prime Minister. Even if some aspects of the Ministerial Code have an uncer-
tain status, this statement of principle is of great authority on the relationship between
government and Parliament.

The pre-eminent duty of ministers is indeed to keep Parliament informed and to do
so without misleading Parliament by providing inaccurate or incomplete information.
For a minister knowingly to mislead Parliament is a contempt of Parliament,96 for which
he or she must resign.97 For other forms of maladministration, the Opposition may
call for a resignation, but will know that this is unlikely.

Progress towards a more open system of government is to be welcomed, but dif-
ficulties remain. One is the government’s restrictive approach to the giving of evidence
by civil servants (and retired civil servants) to select committees:98 should ministers be
able to censor evidence as to matters of fact which civil servants give to a committee?
Another is the abusive manner in which the government controlled publication of the
Scott report in 1996 and sought to dominate the immediate response to it in the Commons
and the media.

The British system has emphasised the need to place departments under the control
of ministers, who are the link between executive and Parliament. But the ability of 
ministers to exercise control is limited and may be misused. An independent means of
scrutinising administration is provided by the Parliamentary Ombudsman.99 Remarkably,
the doctrine of ministerial responsibility was used as an argument against creating both
the Ombudsman in 1967, and the present select committees of the Commons in 1979
– fortunately on each occasion without success. The principle of accountable govern-
ment is ultimately more important than ministerial responsibility. If there appears to be
any conflict between the two, the former principle ought to prevail.
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Ministerial responsibility and the courts
The courts play no part in determining the duty of ministers to Parliament to account
for themselves and their departments, but judicial decisions may take account of the
practice of Parliament in interpreting legislation. Thus, by legislative practice, admin-
istrative powers are usually vested in a specified minister. Does this mean in law that
only the minister may exercise these powers?

In Carltona Ltd v Commissioners of Works, an order to requisition a factory was issued under defence
regulations by an assistant secretary in the Ministry of Works, and it was challenged on the ground
that the relevant minister had not personally considered the matter. The order was upheld by the
court. Lord Greene MR said that government could not be carried on unless civil servants could take
decisions on behalf of the minister. ‘Constitutionally, the decision of such an official [i.e. the assistant
secretary] is, of course, the decision of the minister. The minister is responsible. It is he who must
answer before Parliament for anything that his officials have done under his authority.’100

While therefore a minister’s powers may in law be exercised by civil servants and it
is not necessary to establish a formal delegation of authority to them (in the absence
of a statutory provision requiring such delegation),101 the courts have maintained that
the minister remains responsible to Parliament. However, there may be cases where
from the nature of the power or because of an express statutory provision the general
principle does not apply and powers must be exercised personally by the minister.102

Where a statutory duty is vested in one minister, he or she may not adopt a policy
whereby decisions are effectively made by another minister.103

Judicial discussion of ministerial responsibility has generally occurred when an indi-
vidual has sought judicial review of a decision by a minister or department. In such
proceedings, the legality of the decision is questioned, but judges may not substitute
their view of the merits of the decision for that taken by the minister. When a claimant
fails to establish any grounds for judicial review, the judge may comment that the court
may not intervene in matters for which the minister is accountable to Parliament. Such
statements were made as long ago as 1915, when the House of Lords held, regarding
a public inquiry into the compulsory purchase of private property, that the owner was
entitled to be heard at the inquiry but had no right to a hearing in person before the
minister.104 Similar statements have since been made, most recently in 2001 when the
House of Lords held that statutory decision-making in certain town planning and com-
pulsory purchase matters did not breach art 6 of the European Convention on Human
Rights.105

For much of the 20th century, before the emergence of judicial review in its present
form, the development of administrative law was impeded by the fact that some courts
relied on ministerial responsibility as a reason for not reviewing the legality of minis-
ters’ decisions.106 In contrast, the rapid evolution of administrative law since 1980 may
have been influenced by the failure of Parliament to take adequate steps to enforce the
accountability of ministers.107 Today, it is accepted that judicial review and ministerial
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responsibility serve different purposes and are not mutually exclusive.108 But the scope
and intensity of judicial review have been extended by the Human Rights Act 1998,
and the courts must now form judgments about executive decisions on grounds that
in the past would undoubtedly have been regarded in law as falling within the area of
ministerial responsibility to Parliament.109

Devolution and ministerial responsibility

This chapter has been concerned with the customs and practices relating to the respon-
sibility of UK ministers at Westminster. It must not be supposed that what is described
here necessarily applies to the new Parliament for Scotland or the Assemblies in
Northern Ireland and Wales. As we have seen, the three forms of devolution differ a
great deal, both from each other and from the Westminster model.110 In Scotland, 
where the structure is closest to that at Westminster, the Scottish ministers may not
continue in office if Parliament resolves that it has lost confidence in the Executive111

and Parliament is developing its own procedures for calling Scottish ministers to
account for their departmental functions. The position in Wales was very different under
the Government of Wales Act 1998, in that the National Assembly was in law the 
executive decision-maker, but the Government of Wales Bill 2006 seeks to create a 
structure more similar to that in Scotland.112 In Northern Ireland, the structure of 
government is based on an elaborate scheme of power sharing and this necessarily affects
the operation of ministerial responsibility.
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Chapter 8

THE UNITED KINGDOM AND 
THE EUROPEAN UNION

The European Economic Community was created in 1957, the original six member
states being West Germany, France, Italy, Belgium, the Netherlands and Luxembourg.
It was not until 1973 that Britain became a member, along with the Republic of Ireland
and Denmark. There are now 25 member states of what has become the European
Union with two new member states expected to be admitted in 2007.1 From the ear-
liest days membership has caused great constitutional anxiety to some in Britain, despite
the fact that the United Kingdom is claimed to have the most flexible and the only
unwritten constitution among the member states. Nevertheless, attempts to challenge
entry were made on the ground that it constituted an abuse of the prerogative treaty-
making power to the extent that it would undermine the sovereignty of Parliament,2

and on the ground also that the Treaty would breach art 18 of the Treaty of Union 
of 1707.3 More recently the renegotiation of the Treaty at Maastricht in 1992 led 
to further challenges in the British courts, an unsuccessful attempt being made to pre-
vent the government from ratifying it.4 But if British membership has caused consti-
tutional difficulties of a legal nature, these are overshadowed by the controversies of a
political nature which it has generated. Thus political parties have been divided, consti-
tutional conventions have been formally and informally suspended, and the only national
referendum in the 20th century was held in 1975 on continued membership of what
was then the EEC.5 There is no sign of the controversy abating, with the first election
of the 21st century being dominated by the question of British membership of the
European single currency, on which the Labour government promised to hold a refer-
endum before taking any decision about entry.

Apart from enlargement, the EEC has undergone many significant changes since its
formation in 1957. One of these was the Single European Act of 1986,6 although this
was overshadowed by the changes wrought at Maastricht in 1992 which led in the
Treaty on European Union to substantial revisions of the EC Treaty and the creation
of new structures and procedures.7 The Maastricht Treaty provides a number of object-
ives for the EU, which include the strengthening of social and economic cohesion, 
the implementation of a common foreign and security policy, the introduction of a 
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common citizenship8 and the development of close cooperation on matters relating to
justice and home affairs.9 The Treaty also provides that the EU shall respect the national
identities of its member states, as well as fundamental rights as guaranteed by the
European Convention on Human Rights and ‘as they result from the constitutional
traditions common to the member States’.10 But the Treaty also contains a number of
important amendments to the EC Treaty, which, on the one hand, increase the oppor-
tunity for law-making by majority or qualified majority voting by the Council and, on
the other, increase the power of the Parliament in the legislative process. It also adds
a number of Protocols to the EC Treaty, dealing with matters such as the establishment
of the European Central Bank as well as European Monetary Union. Other important
changes were made or proposed by the Treaties of Amsterdam in 1997 and Nice in
2000.11 One effect of recent changes is that the articles of the EC Treaty have been
renumbered; the new numbers are used in this chapter unless the contrary is indicated.

Important steps in the direction of further integration were taken in 2001 with the
establishment of a Convention on the Future of Europe which in 2003 produced a new
draft Constitution for Europe.12 Although signed by all the member states,13 the
Constitution could only be introduced once formally ratified by each of them. In some
cases ratification would require a referendum, and in June 2005 the peoples of France
and the Netherlands voted to reject the proposals.14 Although it is now uncertain just
what direction the future development of the European Community will take, EC law
has nevertheless become a vast subject with an ever-expanding literature. In this 
chapter we are concerned principally with the consequences of EC membership for the
constitutional law of the United Kingdom, for as we shall see there is a distinctive EC
constitutional law, the fundamentals of which were in place before Britain’s accession
in 1973, but which makes claims that are not easy for the British public lawyer, schooled
in the traditions of Dicey and others, to embrace. Although the focus is thus on the
European impact on the UK constitution, it is necessary to deal in outline first with
the institutions and law-making process of the Community and with the relationship
between the various sources of EC law and domestic law.15 The most important con-
stitutional questions clearly relate to the sovereignty of Parliament (politically as well
as legally). Although the matter has been considered by the House of Lords on several
occasions, it remains to be settled as a matter of English and Scottish constitutional
law precisely where legal sovereignty ultimately resides, so long as the United Kingdom
remains in membership of the European Community.
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A. European Community institutions

There are five principal institutions of the EC, which is now said to constitute one of
the three pillars of the EU (the others being (a) the common foreign and security policy
and (b) police and judicial cooperation in criminal matters). Art 7 of the EC Treaty
provides that the tasks entrusted to the Community are to be carried out by the European
Parliament, the Council, the Commission, the Court of Justice and the Court of
Auditors. The Council is not to be confused with the European Council, which con-
sists of heads of state or government and meets at least twice a year to ‘provide the
Union with the necessary impetus for its development’.16 Other institutions include the
Economic and Social Committee and the Committee of the Regions,17 while in the field
of social policy law-making activity is, to an extent, delegated to the so-called social
partners.18 The Parliament is listed as the first Community institution, but it is not the
most powerful, although its role has become more prominent since 1957, particularly
after the amendments to the EC Treaty in 1992 and again in 1997 and 2000.

The Commission

1 Composition. The Commission consists of 25 members,19 appointed for renewable
periods of five years.20 Following the enlargement of the Community in 2005 there is
now one Commissioner from each member state.21 In the past the Commission had a
membership of 20, with the largest of the member states having two Commissioners
each. The practice in the United Kingdom (where nominations are made by the 
Prime Minister) is for Commissioners to be senior political figures, and the convention
was that one should have a record of service in the Labour party and the other in the
Conservative party. Now that Britain has only one Commissioner, new practices will
have to be established to determine who should be nominated when vacancies arise.
Each of the Commissioners has responsibility for a specific area of the Commission’s
activity, with the current British Commissioner being responsible for trade. But other
portfolios include regional policy, justice, freedom and security, employment, social
affairs and equal opportunities, and the environment. The President of the Commis-
sion is nominated by the member states, acting by qualified majority with the approval
of the European Parliament. Once nominated both the President and the other members
of the Commission are then ‘subject as a body to a vote of approval by the European
Parliament’, following which they are appointed by the Council acting by a qualified
majority.22 The Parliament thus has no power to veto an individual nomination to the
Commission, which must be accepted or rejected as a whole. But Commissioners may
be removed from office by the Court of Justice on a reference by the Council or the
Commission if they no longer fulfil the conditions required for the performance of their
duties or if guilty of serious misconduct.23 In dramatic circumstances, the Commission
resigned en bloc in March 1999 following allegations of corruption and nepotism 
levelled against some of them.24
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2 Functions. The Commission – which works under the political guidance of the
President – has two principal functions under the Treaty.25 The first is to initiate 
proposals for legislation, to be considered by the Council and the Parliament. In this
way the Commission plays a central role in the development of Community policy in
the different areas of its competence and in initiating legislative proposals to give effect
to that policy. In doing so it consults widely with pressure groups, both at Commun-
ity and national level.26 However, Commission initiatives are not always endorsed 
by the Council, particularly where the unanimity of the Council is required.27 The
Commission’s second main function is to ensure that the provisions of the Treaty, as
well as Community law generally, are implemented and applied. This may mean ini-
tiating enforcement proceedings in the Court of Justice against another Community
institution,28 or against any member state which is in breach of the EC Treaty or which
has failed to implement directives or regulations.29 So in case C-382/92, Re Business
Transfers: EC Commission v UK30 enforcement proceedings were initiated in respect
of failure to implement directives protecting workers in the event of business restruc-
turing; and in Case C-222/94, EC Commission v UK31 proceedings were initiated in
respect of a failure to implement correctly a directive on television broadcasting.32

In exercising their functions, members of the Commission are required to act ‘in the
general interest of the Community’ as a whole and to be ‘completely independent 
in the performance of their duties’.33 Specifically, they must ‘neither seek nor take 
instructions from any government or from any other body’.34

The Council

1 Composition and functions. The Council consists of political representatives of the
member states, each being represented by a minister who is ‘authorised to commit the
government of that member state’.35 The representative at any particular session will
depend on the subject of the meeting, so that for example on transport matters the
United Kingdom representative will be a minister with responsibility for transport. 
The Presidency of the Council rotates between member states every six months,36

and the Council meets when convened by the President or at the request of one of its
members or the Commission.37 The Council’s functions include the coordination of gen-
eral economic policies of member states. It also has a pivotal role in the legislative 
process, in the sense that it must approve Commission initiatives and indeed is in a real
sense the principal legislative authority within the Community,38 although unusually
for a ‘legislative’ body its deliberations are not in public. The Council is assisted by
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the Committee of Permanent Representatives (COREPER) which is responsible for 
preparing the work of the Council and carrying out tasks assigned to it.39 In practice
Commission proposals are referred to COREPER for consideration before they are 
formally considered by the Council itself. Indeed, although all decisions must be taken
by ministers, on less important matters they may be taken without debate if they have
been agreed to by COREPER. The Commission is represented at all meetings of both
the Council and COREPER.

2 Procedure and transparency. In performing its functions the Council may act by a
majority of its members, although usually it is required to act by a qualified majority
vote or in some cases unanimously.40 On a qualified majority vote (QMV), the votes
of each country are weighted broadly by population, with France, Germany, Italy and
the United Kingdom each having 29 out of a total of 321 votes, the weightings having
changed since the enlargement of the EC in 2005. Where QMV is required, acts of the
Council need the support of at least a majority of the member states and a minimum
of 232 votes which represents just under three-quarters of the whole. The EC Treaty
now also provides that when a decision is to be adopted by the Council by a qualified
majority, ‘a member of the Council may request verification that the Member States
constituting the qualified majority represent at least 62% of the total population of
the [European] Union’.41 Although there has been an extension of the areas in which
the Council can act by QMV, there remain important areas where unanimity is
required and where one country does have a power of veto; this problem has arisen
in the approximation of laws affecting social policy, where the unanimity of the
Council continues to be required for measures on matters such as the social protec-
tion of workers and the protection of workers where their contracts of employment
are terminated.42

European Parliament

1 Composition. The status and powers of the European Parliament have greatly
increased since its inception. In 1973 the Parliament was indirectly elected, Britain’s
delegation including members of both Houses of Parliament. Now it is elected for 
periods of five years by direct universal suffrage,43 with the number of representatives
elected in each state varying according to the population of the state in question. There
are 732 seats in the unicameral Parliament, with the larger member states predictably
having more seats than the smaller member states. Thus Germany has 99 seats, with
France, Italy and the United Kingdom each having 78. The EC Treaty emphasises the
importance of political parties as a factor for integration within the EU, on the ground
that they ‘contribute to forming a European awareness and to expressing the political
will of the citizens of the Union’.44 But there are no European political parties as such,
although parties in the European Parliament are placed in different political groupings.
The Labour party belongs to the Party of European Socialists along with other social-
ist and social democratic parties; the Liberal Democrats take part in the Alliance of
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Liberals and Democrats for Europe; and in 2005 the Conservatives gave notice to with-
draw from the European People’s Party.45 Elections in Great Britain are conducted on
the basis of a regional list system, by which the country is divided into 11 electoral
regions (the number of members returned varying according to the size of the region),
with votes being cast for registered parties rather than candidates. Seats are then allo-
cated to individuals on the party lists (in the order in which they appear on the list)
to reflect the votes cast in favour of each party in the region in question. So the more
votes cast for a party, the larger the number of seats it will be allocated. Three mem-
bers are elected from Northern Ireland by single transferable vote. One of the English
regions now includes Gibraltar,46 following a decision of the European Court of
Human Rights that the lack of representation of Gibraltar in the European Parliament
was a breach of the ECHR (First Protocol, art 3).47

2 Functions. The European Parliament has been said to represent ‘the principal form
of democratic, political accountability in the Community system’.48 Its most important
functions relate to its role in the legislative process on the one hand, and its powers in
relation to the Community budget on the other. So far as the former is concerned, we
have seen that the Council is the principal legislative body of the Community; the focus
in recent years has been not to substitute the Parliament for the Council but to develop
a system which would enable the Parliament to play a fuller part in the law-making
process.49 Initially the Parliament enjoyed only a consultative status and this remains
the case in a number of areas. But a failure to consult could nevertheless lead to the
annulment of an instrument50 and the Court of Justice has ‘consistently held that the
duty to consult the Parliament in the cases provided for by the Treaty includes a require-
ment that the Parliament be re-consulted on each occasion on which the text finally
adopted, viewed as a whole, departs substantially from the text on which the Parlia-
ment has already been consulted’.51 Treaty amendments introduced at Maastricht and
Amsterdam significantly extended the power of the Parliament in a number of areas.
The most important of these is the co-decision procedure (now in art 251) under which
Commission proposals are submitted to both the Council and the Parliament, with the
assent of the Parliament being required if the proposal is to be accepted. Although the
procedure by no means applies to all Commission proposals, it does nevertheless apply
in a number of controversial areas relating to the internal market and to social policy52

and was further extended by the Treaty of Nice of 2000.53 So far as the budget is 
concerned, this must be adopted by the Parliament which, acting by a majority of its
members and two-thirds of the votes cast, is empowered to reject it ‘if there are 
important reasons’.54 The Parliament can adopt amendments or propose modifications
which it may ultimately insist on being carried. In addition, the Parliament has powers
to question and censure the Commission,55 although it has no power to censure 
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individual Commissioners. It is required to appoint an ombudsman to investigate mal-
administration by Community institutions.56

The European Court of Justice57

1 Composition and jurisdiction. The function of the Court (ECJ) is to ‘ensure that in
the interpretation and application of [the] Treaty the law is observed’.58 It consists of
one judge for each member state and may sit in chambers (of 3 or 5 judges) or in a
Grand Chamber (of 13 judges) as provided by its own statute, which is annexed as a
protocol to the EU Treaty.59 The Court is assisted by eight Advocates-General, an office
without parallel in the United Kingdom.60 Under art 222 of the EC Treaty, the duty
of the Advocates-General is to make reasoned submissions on cases brought before the
Court in order to assist the Court in the performance of its tasks. These submissions
will include an assessment of the legal position in the matter referred for determina-
tion, an assessment which will often be endorsed by the Court. The submissions of the
Advocates-General are reported along with the judgment of the Court. Both judges and
Advocates-General are appointed from among people who are eligible for the highest
judicial offices in their respective countries and appointments are made ‘by com-
mon accord of the Governments of the member states for a term of six years’.61 Every
three years there is a partial replacement of both the judges and the Advocates-General,
although retiring judges and Advocates-General are eligible for reappointment. The 
judges elect the President of the Court from among their number for a period of three
years, a retiring President being eligible for re-election.62 There is now a Court of First
Instance attached to the ECJ to hear and determine a defined class of cases, the aim
being to reduce the pressure of work on the ECJ itself, but to which there is a right of
appeal on a point of law. The Court of First Instance deals with a ‘wide and important’
range of matters,63 and its jurisdiction was extended by the Treaty of Nice.64

Cases may be brought before the Court in a number of ways. First, as already sug-
gested, proceedings may be brought by the Commission against a member state where
it considers that the state has failed to comply with a Treaty obligation.65 However, if
the Commission considers that a member state has failed to fulfil a Treaty obligation,
it must first deliver a reasoned opinion on the matter after giving the state concerned
an opportunity to submit its observations. It is only if the state does not comply with
the opinion that the Commission may bring the matter before the Court.66 Second, 
one state may initiate proceedings against another where the former considers that 
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the latter has failed to comply with a Treaty obligation.67 Before this is done the 
matter must first be referred to the Commission, which will deliver a reasoned opin-
ion in this situation too. Where the ECJ finds that a state has failed to comply with a
Treaty obligation, ‘the state shall be required to take the necessary measures to com-
ply with the judgment of the Court’,68 and failure to do so could lead to subsequent
proceedings before the Court initiated by the Commission with a view to imposing a
financial penalty on the state.69 Apart from actions brought against member states, it
is possible for the ECJ ‘to review the legality’ of measures adopted by the different
Community institutions,70 in proceedings which may be commenced by ‘a member state,
the European Parliament, the Council or the Commission on grounds of lack of com-
petence, infringement of an essential procedural requirement, infringement of [the] Treaty
or of any rule of law relating to its application or misuse of powers’.71 In some circum-
stances, a natural or legal person may challenge decisions which are either addressed to
them personally or are of ‘direct and individual concern’ to him or her where addressed
to another.72 In the highly publicised Case C-84/94, UK v EU Council73 the British
government unsuccessfully argued that the Working Time Directive (93/104/EC)
exceeded the power under what was then art 118a to make by way of qualified majority
measures designed to encourage improvements, especially in the working environment,
as regards the health and safety of workers.74 If the action under art 230 is well-founded,
the Court shall declare the act concerned to be void.75

2 Article 234. Apart from proceedings brought against member states or Community
institutions, the Court also has jurisdiction under art 234 (previously article 177) to
give preliminary rulings concerning the interpretation of the Treaty, the validity and
interpretation of acts of the institutions (and of the European Central Bank), as well
as other matters.76 A preliminary ruling may be sought by a national court or tribunal
where the court or tribunal ‘considers that a decision on the question is necessary to
enable it to give judgment’.77 In the case of a court or tribunal ‘against whose deci-
sions there is no judicial remedy under national law’, the court or tribunal must bring
before the ECJ for a ruling any question on a matter which is necessary for it to give
judgment.78 Where a ruling is sought, it is done on the basis of specific questions, the

CAAC08  8/8/06  4:05 PM  Page 130



 

Chapter 8 · The United Kingdom and the European Union 131

79 Case C-458/93, Saddik [1995] 3 CMLR 318.
80 Cases C-422–424/93, Zabala Erasun v Instituto Nacional de Empleo [1995] All ER (EC) 758 (matter

resolved by Spanish government amending the law to comply with a contested Council regulation).
81 [1974] 1 Ch 401. See J D B Mitchell (1974) 11 CMLR 351.
82 Bulmer Ltd v Bollinger SA [1974] 1 Ch 401, at p 423.
83 See e.g. Customs and Excise Commissioners v ApS Samex [1983] 1 All ER 1042; R v Pharmaceutical

Society of Great Britain, ex p Association of Pharmaceutical Importers [1987] 3 CMLR 951; BLP Group
v Customs and Excise Commissioners [1994] STC 41; Feehan v Commissioners of Customs and Excise
[1995] 1 CMLR 193. For Scotland, see Prince v Secretary of State for Scotland 1985 SLT 74; Wither v
Cowie 1990 SCCR 741.

84 R v International Stock Exchange, ex p Else [1993] QB 534, at p 545. Also R v Secretary of State for
Defence, ex p Perkins [1997] 3 CMLR 310, Booker Aquaculture Ltd v Secretary of State for Scotland
2000 SC 9, and Trinity Mirror plc v Commissioners of Customs and Excise [2001] 2 CMLR 759. See
Weatherill and Beaumont, pp 334–40.

85 Arsenal FC v Reed [2003] EWCA Civ 96; [2003] 3 All ER 865.

role of the ECJ being to answer these questions: the Court does not resolve the dis-
pute between the parties, it being for the national court to apply the ruling to the facts
of the case before it. Indeed, the Court ‘has consistently held that under art 234 it has
no jurisdiction to rule on the compatibility of national measures with Community law’.79

Similarly, a national court or tribunal is not empowered to refer a matter unless it is
pending before the Court.80 This means that the national case must be adjourned pend-
ing the ruling of the Court.

In Bulmer Ltd v Bollinger SA,81 Lord Denning gave detailed guidance first on when
‘a decision on the question is necessary to enable [a court] to give judgment’ and, sec-
ond, when in such a case the Court should exercise its discretion to make a reference.
As to the former, (i) the point must be conclusive of the case; (ii) substantially the same
point must not have already been decided by the ECJ, unless there are reasons to believe
that an earlier decision of the ECJ is wrong; and (iii) the Court may decline to make
a reference where the point is reasonably clear or free from doubt (acte claire). Lord
Denning said that a reference should not be made until all the facts were determined,
because it is only at that stage that it is possible to say whether the reference is neces-
sary to resolve the matter. But even if a point of EC law is necessary to dispose of the
case, there is no obligation to make a reference: ‘The English court has a discretion
either to decide the point itself or to refer it to the European court.’82 In exercising that
discretion the court is to have regard to a number of factors, including (i) the length
of time it may take to get a ruling; (ii) the importance of not overwhelming or over-
loading the ECJ; (iii) the difficulty and importance of the point; (iv) the expense to the
parties of getting a ruling from the ECJ; and (v) the wishes of the parties. Although
they have been very influential,83 these guidelines have been replaced in practice by a
new formulation by Lord Bingham, who before referring to Bulmer said:

if the facts have been found and the Community law issue is critical to the court’s final deci-
sion, the appropriate course is ordinarily to refer the issue to the Court of Justice unless the
national court can with complete confidence resolve the issue itself. In considering whether it
can with complete confidence resolve the issue itself the national court must be fully mindful
of the differences between national and Community legislation, of the pitfalls which face a
national court venturing into what may be an unfamiliar field, of the need for uniform inter-
pretation throughout the Community and of the great advantages enjoyed by the Court of
Justice in construing Community instruments. If the national court has any real doubt, it should
ordinarily refer.84

Where a matter is referred, the decision of the ECJ is binding only to the extent 
that it is based on the facts established by the domestic court that made the art 234
reference.85
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B. European Community law

The unique qualities of Community law were addressed by the ECJ in several ground-
breaking early decisions, including Case 26/62, Van Gend en Loos v Nederlandse
Administratie der Belastingen,86 in which it was noted that the EEC Treaty ‘is more
than an agreement which merely creates mutual obligations between the contracting
states’. The point was reinforced forcefully in Case 6/64, Costa v ENEL,87 a case 
concerning the nationalisation of the Italian electricity industry, in which the Court
asserted:

By contrast with ordinary international treaties, the EEC Treaty has created its own legal system
which, on the entry into force of the Treaty, became an integral part of the legal systems of
the member states and which their courts are bound to apply. By creating a Community of
unlimited duration, having its own institutions, its own personality, its own legal capacity
and capacity of representation on the international plane and, more particularly, real powers
stemming from a limitation of sovereignty or a transfer of powers from the states to the
Community, the member states have limited their sovereign rights, albeit within limited fields,
and have thus created a body of law which binds both their nationals and themselves.88

Various principles underpin the Community legal system. The first is the principle of
legality, namely that the Community ‘shall act within the limits of the powers con-
ferred upon it’ by the Treaty;89 the second is the principle of subsidiarity, whereby, in
areas falling within its exclusive competence, the Community shall take action ‘only if
and in so far’ as its objectives ‘cannot be sufficiently achieved by the member states’;90

the third is what has been referred to as the principle of solidarity,91 whereby member
states shall take all appropriate measures ‘to ensure fulfilment of the obligations 
arising out of [the] Treaty’;92 and the fourth is the principle of non-discrimination, pro-
hibiting discrimination on the ground of nationality.93 In addition to these principles
to be found in the Treaty, the ECJ has developed principles (such as legal certainty,
proportionality, equal treatment and the protection of human rights)94 which it
employs in determining points of Community law.

The supremacy of Community law

1 The general principle. Within the Community legal order, EC law takes priority
over national law. In Case 6/64, Costa v ENEL,95 Mr Costa claimed that he was not
obliged to pay for electricity supplied to him by ENEL on the ground that the supplier
was an entity which had been nationalised in 1962 in breach of provisions of the EEC
Treaty. The Italian court (the Giudice Conciliatore of Milan) referred to the ECJ for
consideration whether Italian law violated the Treaty in the manner suggested, only
to be faced with the argument by the Italian government that the reference was ‘abso-
lutely inadmissible’ inasmuch as ‘a national court which is obliged to apply a national
law cannot avail itself of art 177 [now 234]’. In rejecting this argument, the ECJ held:
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The integration into the laws of each member state of provisions which derive from the
Community, and more generally the terms and the spirit of the Treaty, make it impossible
for the states, as a corollary, to accord precedence to a unilateral and subsequent measure
over a legal system accepted by them on a basis of reciprocity. Such a measure cannot there-
fore be inconsistent with that legal system. The executive force of Community law cannot
vary from one state to another in deference to subsequent domestic laws, without jeopardis-
ing the attainment of the objectives of the Treaty.96

The ECJ further asserted that ‘the laws stemming from the Treaty, an independent 
source of law, could not, because of its special and original nature, be overidden by
domestic legal provisions, however framed, without being deprived of its character as
Community law, and without the legal basis of the Community itself being called into
question’.97

This case thus unequivocally declares the supremacy of Community law over incon-
sistent domestic law, including in particular domestic law introduced after accession.98

Community law also takes priority over inconsistent provisions of national constitu-
tional law. The leading case, Case 11/70, Internationale Handelsgesellschaft v Einfuhr-
und Vorratsstelle für Getreide und Futtermittel,99 was concerned with regulations
which required applicants for export and import licences to pay a deposit which was
forfeited if terms of the licence were violated. The German authorities were of the view
that the system of licences violated certain principles of German constitutional law 
‘which must be protected within the framework of the German Basic Law’. But the
ECJ disagreed and held:

Recourse to the legal rules or concepts of national law in order to judge the validity of 
measures adopted by the institutions of the Community would have an adverse effect on the
uniformity and efficacy of Community law. The validity of such measures can only be judged
in the light of Community law. In fact, the law stemming from the Treaty, an independent
source of law, cannot because of its very nature be overridden by rules of national law, how-
ever framed, without being deprived of its character as Community law and without the legal
basis of the Community itself being called into question.100

Further, ‘the validity of a Community measure or its effect within a member state 
cannot be affected by allegations that it runs counter to either fundamental rights as
formulated by the constitution of that state or the principles of a national constitu-
tional structure’.101 Although Community law thus prevails over even fundamental rights
guaranteed by national constitutions, the ECJ did, nevertheless, hold that ‘respect for
fundamental rights forms an integral part of the general principles of law protected by
the Court of Justice’ and that ‘protection of such rights, whilst inspired by the constitu-
tional traditions common to the member states, must be ensured within the framework
of the structure and objectives of the Community’.102 On the facts it was held that the
system of licences in question did not violate any such rights.

2 EC law and the United Kingdom. The implications of this for the United Kingdom
were revealed by the Factortame series of cases in which the company challenged the
Merchant Shipping Act 1988 and regulations made thereunder on the ground that they
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violated provisions of the EEC Treaty, including arts 7 and 52 (now 14 and 43 respec-
tively).103 The Act had been introduced to prevent what was called ‘quota hopping’
and amended the rules relating to the licensing of fishing vessels by providing that only
British-owned vessels could be registered, a requirement which excluded the Spanish-
owned vessels of the applicants. In judicial review proceedings in Factortame (No 1)
the Divisional Court made a reference under art 177 (now 234) for a preliminary ruling
on the issues of Community law raised by the proceedings and ordered by way of 
interim relief that the application of the 1988 Act should be suspended as regards the
applicants. This latter order was set aside by the Court of Appeal on the ground that
the court had no power to suspend the application of an Act, since ‘it is fundamental
to our (unwritten) constitution that it is for Parliament to legislate and for the judiciary
to interpret and apply the fruits of Parliament’s labours’.104 By the time the case reached
the House of Lords, however, the question of parliamentary sovereignty had been diluted,
although not completely displaced. Lord Bridge said:

If the applicants fail to establish the rights they claim before the ECJ, the effect of the interim
relief granted would be to have conferred upon them rights directly contrary to Parliament’s
sovereign will and correspondingly to have deprived British fishing vessels, as defined by
Parliament, of the enjoyment of a substantial proportion of the United Kingdom quota of stocks
of fish protected by the common fisheries policy. I am clearly of the opinion that, as a matter
of English law, the court has no power to make an order which has these consequences.105

It was also held that under English law it was not possible (at that time) to grant an
interlocutory injunction against the Crown.

In the view of the ECJ, however, ‘the full effectiveness’ of Community law would be
impaired ‘if a rule of national law could prevent a court seised of a dispute governed
by Community law from granting interim relief in order to ensure the full effective-
ness of the judgment to be given on the existence of the rights claimed under com-
munity law’. It therefore followed that ‘a court which in those circumstances would
grant interim relief, if it were not for a rule of national law, is obliged to set aside that
rule’. As a result EC law must take priority over domestic legislation, even if this means
that the British courts are required to set aside a fundamental constitutional principle.
However, there is nothing novel about such a conclusion, the ECJ holding on a num-
ber of occasions that the supremacy of Community law applies even in respect of 
provisions of national constitutional law. The position was reinforced by Factortame
(No 4) which was concerned with whether the government was liable to the plaintiffs
in damages for loss suffered as a result of the legislation.106 It had already been held
that failure to implement a directive could in some circumstances give rise to liability
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in damages on the part of a state to a citizen who suffered loss as a result.107 In Factortame
(No 4), the ECJ held:

The fact that, according to national rules, the breach complained of is attributable to the legis-
lature cannot affect the requirements inherent in the protection of the rights of individuals
who rely on Community law and, in this instance, the right to obtain redress in the national
courts for damage caused by the breach.108

So not only may an Act of Parliament be ‘disapplied’; the courts may also be called
on to make an award of damages for losses suffered as a result of its terms where the
conditions for state liability are met. In Factortame (No 5), the House of Lords held
that the ‘deliberate adoption of legislation which was clearly discriminatory on the ground
of nationality and which inevitably violated [what was then] article 52 of the Treaty’
was a sufficiently serious breach to give rise under Community law to a right to 
compensatory damages.109

The sources of EC law

1 EC Treaty. EC law takes a number of different forms. The highest form of law is
the Treaty itself which not only sets out the constitution of the EC, but also deals 
with substantive matters, some of which give rise to rights which are directly effective
in national courts. Case 26/62, Van Gend en Loos v Nederlandse Administratie der
Belastingen110 was concerned with the interpretation of what was then art 12 of the
EEC Treaty, this requiring member states to refrain from introducing between them-
selves new customs duties, or increasing those already in force, in trade with each other.
The question referred by the Dutch tribunal to the ECJ was whether the then art 12
had direct effect in the domestic courts ‘in the sense that nationals of member states
may on the basis of [the] article lay claim to rights which the national court must 
protect’. The ECJ held:

Independently of the legislation of member states, Community law . . . not only imposes obliga-
tions on individuals but is also intended to confer upon them rights which become part of
their legal heritage. These rights arise not only where they are expressly granted by the Treaty,
but also by reason of obligations which the Treaty imposes in a clearly defined way upon
individuals as well as upon the member states and upon the institutions of the Community.111

But not all terms of the Treaty have direct effect in the sense that they will be enforce-
able by individuals in their own national courts.112 Much will depend on the nature of
the Treaty provision in question, it being stated in Van Gend en Loos that the then
art 12 contained ‘a clear and unconditional prohibition’ which was unqualified ‘by any
reservation on the part of states which would make its implementation conditional upon
a positive legislative measure enacted under national law’.113 This made it ‘ideally adapted
to produce direct effects in the legal relationship between member states and their 
subjects’.
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Among the cases in which the ECJ has held that Treaty provisions have direct effect,
Case 43/75, Defrenne v Sabena,114 was concerned with the then art 119 (now art 141),
which provides that ‘each member state shall during the first stage ensure and sub-
sequently maintain the application of the principle that men and women should receive
equal pay for equal work’. The article was said to promote a double aim, one economic
and the other social, the former seeking to eliminate unfair competition and the latter
furthering social objectives of the Community ‘which is not merely an economic union,
but is at the same time intended, by common action, to ensure social progress and seek
the constant improvement of living and working conditions’.115 The principle of equal
pay formed part of ‘the foundations of the Community’, and art 119 (now art 141) was
held to have direct effect even though its complete implementation ‘may in certain cases
involve the elaboration of criteria whose implementation necessitates the taking of appro-
priate measures at Community and national level’. There were, however, forms of pay
discrimination which could be addressed by a court, and it was appropriate at least in
these circumstances for art 119 (now art 141) to have direct effect. Even though the
full implementation of art 119 (now art 141) would require legislation, the ECJ held
that direct effect would apply in particular to ‘those types of discrimination arising directly
from legislative provisions or collective labour agreements, as well as in cases where
men and women receive unequal pay for equal work which is carried out in the same
establishment or service, whether private or public’. In an important qualification of
its decision, however, the ECJ ruled that the effect of the decision would not in the
circumstances of the case be retrospective, in the sense that it could not be relied upon
to permit claims concerning pay periods prior to the date of the judgment.116

2 Community legislation. The Treaty also confers law-making powers on the Com-
munity institutions, these taking a number of different forms. By art 249 ‘the European
Parliament, acting jointly with the Council and the Commission’, are empowered to
‘make regulations and issue directives, take decisions, make recommendations or
deliver opinions’. These different measures have different legal consequences. Thus 
regulations have ‘general application’ in the sense that they are binding in their entirety
and directly applicable in all member states.

Case 93/71, Leonesio v Italian Ministry of Agriculture117 was concerned with an EEC regulation of
1969 providing a subsidy for those who slaughtered milk cows. The question for the ECJ was whether
the regulation conferred on farmers a right to payment of the subsidy enforceable in national courts.
In holding that it did, the Court held that, as a general principle, ‘because of its nature and its pur-
pose within the system of sources of Community law’, a regulation ‘has direct effect and is, as such,
capable of creating individual rights which national courts must protect’. It was no excuse in this case
that the national Parliament had not allocated the necessary funds to meet the costs of the subsidy,
for to hold otherwise would have the effect of placing Italian farmers in a less favourable position
than their counterparts elsewhere ‘in disregard of the fundamental rule requiring the uniform appli-
cation of regulations throughout the Community’.118

Like some provisions of the Treaty, regulations may have ‘horizontal’ as well as ‘ver-
tical’ direct effect, which means that they can be enforced in civil proceedings by one
interested private party against another private party.119 It would also be possible in
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English law for the Attorney-General – in his capacity as guardian of the public interest
– to seek an injunction to restrain a private party from acting in breach of a regulation.120

Directives generally require implementing legislation in each member state before they
give rise to enforceable obligations, the EC Treaty providing that they are binding ‘as
to the result to be achieved’, the national authorities being left ‘the choice of form and
methods’.121 So ‘where different options are available for and effective to achieve the
objects of the Directive it is for Member States to choose between them’.122 This gives
member states ‘considerable flexibility’ in implementation.123 But directives also may
have direct effect, the point having been established in Case 41/74, Van Duyn v Home
Office where the ECJ said that it would be ‘incompatible with the binding effect attributed
to a directive by art 189 [now art 249] to exclude, in principle, the possibility that the
obligation which it imposes may be invoked by those concerned’.124 The jurisprudence
has developed considerably since then so that ‘a member state which has not adopted
the implementing measures required by [a] directive in the prescribed periods may not
rely, as against individuals, on its own failure to perform the obligations which the
directive entails’.125 Another line of authority concludes that ‘wherever the provisions
of a directive appear, as far as their subject-matter is concerned, to be unconditional
and sufficiently precise, those provisions may be relied upon by an individual against
the state where that state fails to implement the directive in national law by the end
of the prescribed period or where it fails to implement the directive correctly’.126

In Case 152/84, Marshall v Southampton and South West Hampshire AHA,127 it was held that 
art 5(1) of the Equal Treatment Directive (76/207/EEC) was directly effective, thereby allowing a
woman (who had been dismissed at the age of 62 in circumstances where men would not have
been dismissed until the age of 65) to bring proceedings in domestic law for sex discrimination on
an issue to which domestic legislation did not then apply. It was held, however, that unlike art 141 of
the Treaty (then article 119), directives have only ‘vertical’ rather than ‘horizontal’ direct effect, which
means that they can be enforced in national courts only against public authorities and not against
individuals.128 On the other hand, a directive may be relied on against the state ‘regardless of the
capacity in which the latter is acting, whether employer or public authority’.129

Decisions are binding in their entirety on those to whom they are addressed, while 
recommendations and opinions have no binding force.130
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The EC, the ECHR and fundamental rights

An issue of growing interest is the extent to which fundamental rights play a part in
the developing law of the EC.131 It is of course the case that many national constitu-
tions include protection for fundamental rights, the nature of the protection varying
from state to state. All member states have also ratified the European Convention on
Human Rights as well as the Council of Europe’s Social Charter of 18 October 1961
or its Revised Social Charter of 3 May 1996. The EU is not a party to the ECHR and
it has been held by the ECJ that the EC has no power under the treaties to accede to
the ECHR,132 as some have proposed.133 The EU Treaty includes a clear commitment
in the Preamble to the fundamental social rights as defined in the Social Charter of 18
October 1961134 and an undertaking to ‘respect fundamental rights, as guaranteed by
the [European Convention on Human Rights] as they result from the constitutional
provisions common to Member States’.135 For its part, the ECJ has for some time held
that ‘respect for fundamental rights forms an integral part of the general principles of
Community law protected by the Court of Justice’.136 In this way the Court has been
willing in a developing line of jurisprudence (i) to construe Community legal instru-
ments in a manner which is consistent with fundamental rights;137 and (ii) to set aside
or annul decisions by Community institutions which are in breach of fundamental rights.138

In this context, the ECHR is said to have ‘special significance’139 and must be observed
by Community institutions in their dealings with their own staff.140 National courts
may also have to deal with fundamental rights when deciding matters of Community
law.141

An important initiative in reinforcing the role of fundamental rights in EU law was 
the EU Charter of Fundamental Rights, adopted at Nice in December 2000.142 This 
is a wide-ranging document which is particularly important for its commitment to 
‘the indivisible, universal values of human dignity, freedom, equality and solidarity’.
A document of 54 articles, it is divided into seven chapters, entitled respectively dignity
(articles 1–5); freedoms (articles 6–19); equality (articles 20–26); solidarity (articles 27–
38); citizens’ rights (articles 39–46); justice (articles 47–50); and general provisions 
(articles 51–54). The Charter draws freely on other texts for its contents, including the
ECHR and the Council of Europe’s Social Charter, as well as the Community’s
Charter of the Fundamental Social Rights of Workers of 1989. The Nice Charter is
addressed to the institutions and bodies of the Union and to the member states only
when they are implementing Union law. Where the Charter includes rights which are
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also to be found in the ECHR, ‘the meaning and scope of those rights shall be the same
as those laid down’ by the Convention. The Charter is not, however, legally binding
(although it is said to be ‘legally enforceable’)143 and is likely to have a significant influence
in litigation, being relied on by the Advocate-General (although not referred to in the
decision of the Court) only a few months after its adoption.144 While there are many
criticisms to be made of the Charter – which is very loosely drafted in some respects
and highly qualified in others – it has nevertheless been described – perhaps prematurely
– as ‘a prelude to a European constitution’.145

C. European Community law and British constitutional law146

We have seen so far that the EC Treaty has created a new legal order, that the ECJ
has asserted the supremacy of EC law over national law and that EC law may have
direct effect in national legal systems. In each of these respects EC law presents a 
challenge to traditional English (but perhaps not Scottish) constitutional law, in so far
as this is deeply rooted in parliamentary supremacy and in the obligation of the courts
to give effect to legislation passed by Parliament. Britain is not alone in experiencing
difficulties in reconciling Community law with the principles of national constitutional
law.147 But the question of legislative supremacy is not the only potential flashpoint,
with the courts being presented with difficulties of a more practical nature which some
see as a challenge to their authority. Apart from the differences of style in the drafting
of English and Community law,148 there is the more serious point that British judges
must determine questions of Community law in accordance with the principles laid
down by and in accordance with any relevant decisions of the European Court of
Justice.149 Before considering the response of the courts, it is necessary to consider in
some detail the constitutional issues presented by Community membership.

The constitutional implications of UK membership of the EC

The constitutional implications of EC membership were canvassed in a white paper
published by the Labour government in 1967 which formed an important basis for the
European Communities Act 1972.150 It was pointed out that complex legislation
would need to be introduced to implement measures which did not have direct effect
and that further legislation would be needed to give effect to subsequent Community
instruments. Legislation would also be required in the case of those provisions of
Community law which are ‘intended to take direct internal effect within the member
states’:

This legislation would be needed, because, under our constitutional law, adherence to a treaty
does not of itself have the effect of changing our internal law even where provisions of the
treaty are intended to have direct internal effect as law within the participating states.151
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The white paper further pointed out that ‘the legislation would have to cover both pro-
visions in force when we joined and those coming into force subsequently as a result
of instruments issued by the Community institutions’. Although ‘no new problem would
be created by the provisions which were in force at the time we became a member of
the Communities’, a constitutional innovation would lie ‘in the acceptance in advance
as part of the law of the United Kingdom of provisions to be made in the future by
instruments issued by the Community institutions – a situation for which there is 
no precedent in this country’. These instruments were said like ordinary delegated 
legislation to ‘derive their force under the law of the United Kingdom from the original
enactment passed by Parliament’.152

Quite whether this constitutional innovation could be successfully implemented is a
question which was not resolved before the introduction of the 1972 Act. The 1967
white paper noted:

The Community law having direct internal effect is designed to take precedence over the domestic
law of the member states. From this it follows that the legislation of the Parliament of the
United Kingdom giving effect to that law would have to do so in such a way as to override
existing national law so far as inconsistent with it.153

But this merely rehearses rather than resolves the question: what happens if Parlia-
ment should legislate in a manner inconsistent with the directly effective terms of the
Treaty? The answer it seemed was that ‘within the fields occupied by Community 
law Parliament would have to refrain from passing fresh legislation inconsistent with
that law as for the time being in force’, although this ‘would not however involve any
constitutional innovation’, for ‘many of our treaty obligations already impose such
restraints – for example, the Charter of the United Nations, the European Convention
on Human Rights and GATT’.154 But this did not provide an answer either: what would
be the position of a post-accession statute which is incompatible with a subsequently
introduced regulation having direct effect or a statute introduced to comply with the
Treaty the terms of which are expanded in a novel and unpredictable way by the ECJ?
In this context, the examples of the UN Charter or the ECHR are beside the point, 
for unlike the EC Treaty these provisions do not seek to create directly effective obli-
gations but rely on implementing legislation for any obligations they generate.

The European Communities Act 1972

Britain’s application for membership was made in 1967. The Treaty of Accession was
signed on 22 January 1972 and was implemented by the European Communities Act
1972.155 This deals with two central questions which were said to be ‘fundamental to
the structure and contents’ of the Act,156 the first being those provisions intended to
embody in domestic law the provisions of Community law designed to have direct effect
and the second being the provisions which did not have direct effect but where action
was necessary for their implementation. So far as the former is concerned, s 2(1) of
the 1972 Act, said to be ‘at the heart of the Bill’,157 provides:
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All such rights, powers, liabilities, obligations and restrictions from time to time created or
arising by or under the Treaties, and all such remedies and procedures from time to time 
provided for by or under the Treaties, as in accordance with the Treaties are without fur-
ther enactment to be given legal effect or used in the United Kingdom shall be recognised and
available in law, and be enforced, allowed and followed accordingly.

What this does is to provide that in so far as Community law has direct effect, it shall
be enforceable in the UK courts. It is also designed to ensure that directly effective
Community obligations take precedence over national law. But it does not address the
question of what should happen where there is a statute which is inconsistent with
directly effective Community obligations. This, however, is addressed by s 2(4) which
provides (inter alia):

any enactment passed or to be passed [i.e. by the Westminster Parliament], other than one
contained in this part of this Act, shall be construed and have effect subject to the foregoing
provisions of this section.

Together with s 2(1), this is expressly designed to mean that ‘the directly applicable
provisions ought to prevail over future Acts of Parliament in so far as they might be
inconsistent with them’.158 As such, s 2 is an attempt by one Parliament to fetter the
continuing supremacy of another by providing that, while future Parliaments may legis-
late in breach of Community law, the courts must (to the extent of any inconsistency)
deny it any effect.159

The provisions of Community law which do not have direct effect were addressed
in two ways by the 1972 Act. The first was by making a number of amendments to
existing legislation to bring it into line with Community law; and the second was by
introducing a general power to make subordinate legislation to cover future as well as
some present Community instruments. Although there was concern about the new power
to make subordinate legislation, the government did not expect the power to be fre-
quently used,160 an expectation which was clearly unfulfilled. By s 2(2) of the 1972
Act, regulations may be introduced by a designated minister for the purpose of imple-
menting any Community obligation. This is subject to Sched 2 which provides that
regulations may not be used for a number of purposes, these being (i) an imposition
of or increase in taxation; (ii) a provision having retrospective effect; (iii) a power 
delegating legislative authority; and (iv) a measure creating a new criminal offence 
punishable with imprisonment for more than two years, or punishable on summary
conviction with imprisonment for more than three months or with a fine of more than
level 5 on the standard scale. The power to make regulations under these provisions
is exercisable by statutory instrument which, if not made following a draft being approved
by resolution of each House of Parliament, is subject to annulment by either House.161

Fresh obligations under Community law continue to be implemented by both primary
and secondary legislation.162 Although the power to make subordinate legislation has
been widely construed,163 the government must indicate in clear terms what primary
legislation is being repealed or amended when this procedure is invoked.164
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Parliamentary scrutiny of EC legislation

In addition to the need to give effect to Community law, there was also a need to put
in place procedures for ensuring the accountability of ministers who were engaged in
the making of new Community law, in particular where the Community instruments
would have direct effect without the need for implementing legislation or other inter-
vention by Parliament. The government expressed the view that ‘Parliament should 
be informed about and have an opportunity to consider at the formative stage those
Community instruments which, when made by the Council, will be binding in this coun-
try’.165 Traditional parliamentary procedures, such as questions, adjournment debates
and (the now discontinued) supply days, would continue to apply and an undertaking
was given that ‘No Government would proceed on a matter of major policy in the Council
unless they knew that they had the approval of the House.’166 Nevertheless, the govern-
ment expressed the view that the traditional means of parliamentary accountability 
needed to be strengthened and that ‘special arrangements’ should be made under 
which the House would be ‘apprised of draft regulations and directives before they 
go to the Council of Ministers for decision’.167 In 1974 special committees were set up
by both Houses of Parliament, now the Select Committee on European Scrutiny in the
case of the Commons, and the European Union Committee in the case of the Lords.
The Commons committee (which may appoint sub-committees) is empowered to
examine European Community documents (a term defined to include proposed legis-
lation) and to report its opinion on the legal and political importance of each and to
consider any issue arising on any such document.168 There are now over 1,100 docu-
ments considered by the Committee each year. The revised terms of reference of the
highly respected Lords committee enable it to ‘consider European Union documents
and other matters relating to the European Union’. The Lords’ committee also has the
power to appoint sub-committees, of which there are in fact seven, and it is mainly
through the medium of these seven sub-committees that business is conducted.169

Debates on matters identified by the Commons Scrutiny Committee now take place in
one of three European Standing Committees where ministers may make a statement
and be questioned.170

The impact which these procedures have in the process of Community law-making
is difficult to assess, although they no doubt ensure that at least some parliamentarians
are well informed about European issues.171 But in no sense do they provide effective
scrutiny of EC legislation, as the Commons Procedure Committee pointed out as long
ago as 1978:

the ability of the House to influence the legislative decisions of the Communities is inhibited
by practical as well as legal and procedural obstacles. The practical obstacles stem from the
sheer volume of EEC legislation, the complexity of the Communities’ own decision-making
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structure, and the very limited time available for the consideration of many of the proposals,
including some of the most important. The legal and procedural obstacles include the fact
that national parliaments have no right to be consulted, and the absence of direct control 
by national parliaments over legislation made by the Commission on its own authority. Moreover,
the collective nature of decisions by the Council of Ministers necessarily weakens the respons-
ibilities of the Government to Parliament for Council decisions to which they assent.172

These difficulties notwithstanding, Parliament does purport to exercise some measure
of accountability on the part of ministers who participate in the Community legislative
process. By a Commons resolution of 17 November 1998, no Minister of the Crown
should give ‘agreement’ to any ‘proposal for European Community legislation’, ‘(a) which
is still subject to scrutiny (that is, on which the European Scrutiny Committee has not
completed its scrutiny) or (b) which is awaiting consideration by the House (that is,
which has been recommended by the European Scrutiny Committee for consideration)’.173

However, these obligations may be waived in the case of a proposal which is confiden-
tial, routine, or trivial, or is substantially the same as a proposal on which scrutiny has
been completed. The minister may also give agreement before scrutiny is complete with
the agreement of the Committee or if there are ‘special reasons’, although the minister
should explain the reasons to the Scrutiny Committee and in some cases the House
itself. It is uncertain to what extent a minister is bound by a resolution of one of the
European Standing Committees and views predictably differ between government and
Parliament. But ministers are unlikely to accept any formal constraint though departure
from a Committee resolution is a decision that is unlikely to be taken lightly without
the involvement of other ministers, thereby raising the possibility that the matter would
become one of collective rather than individual responsibility.174

D. Response of the courts

As we have seen, the questions of parliamentary supremacy presented by Britain’s mem-
bership were identified but not resolved in the pre-accession era. It would clearly be
possible in principle for the United Kingdom to leave the Community and to that extent
the supremacy of Parliament is preserved. But this is a theoretical point which bears
no relationship to contemporary reality, any more than do claims in another context
that Parliament could legislate to regain sovereignty over former colonies.175 The real
problem is whether Parliament can legislate in a manner which is expressly in defiance
of Community law. Should that happen, how should the United Kingdom courts respond?
It is on this question that the politicians abdicated all responsibility in the pre-accession
debates. The point was made by the Lord Chancellor in 1967:

There is in theory no constitutional means available to us to make it certain that no future
Parliament would enact legislation in conflict with Community law. It would, however, be
unprofitable to speculate on the academic possibility of a future Parliament enacting legis-
lation expressly designed to have that effect. Some risk of inadvertent contradiction between
United Kingdom legislation and Community law could not be ruled out.176
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EC law and parliamentary supremacy

For the first decade after the passing of the 1972 Act, the courts vacillated between
mutually conflicting positions. In Felixstowe Dock and Railway Co v British Transport
Docks Board177 Lord Denning commented that once a Bill ‘is passed by Parliament
and becomes a statute, that will dispose of all discussion about the Treaty. These courts
will then have to abide by the statute without regard to the Treaty at all’.178 Only three
years later, Lord Denning appeared to change his mind. In Macarthys Ltd v Smith179

the question was whether the Equal Pay Act 1970 permitted a woman to claim equal
pay only with men currently in the employment of the employer or whether she 
could use as a comparator her male predecessor. The Court of Appeal was divided on
the question: the majority (Lawton and Cumming Bruce LJJ) were of the view that
domestic law did not permit such claims, but that EC law was unclear. They were there-
fore minded to make a reference under art 177 (now art 234) to determine whether
equal pay for equal work under art 119 (now art 141) was ‘confined to situations in
which men and women are contemporaneously doing equal work for their employer’.
Lord Denning was of the view that EC law permitted the woman’s claim and that 
domestic law should be construed accordingly, saying:

In construing our statute, we are entitled to look at the Treaty as an aid to its construction:
and even more, not only as an aid but as an overriding force. If on close investigation it should
appear that our legislation is deficient – or is inconsistent with Community law – by some
oversight of our draftsmen – then it is our bounden duty to give priority to Community law.
Such is the result of section 2(1) and (4) of the European Communities Act 1972.180

The ECJ confirmed the interpretation of art 119 (now art 141) which had been sug-
gested by Lord Denning181 following which the Court of Appeal sought to make it plain
that the provisions of the Treaty ‘take priority over anything in our English statute on
equal pay which is inconsistent with art 119 (now art 141)’, this priority having been
‘given by our own law’. According to Lord Denning:

Community law is now part of our law: and, whenever there is any inconsistency, Community
law has priority. It is not supplanting English law. It is part of our law which overrides any
other part which is inconsistent with it.182

Although Lord Denning appeared thus to have changed his mind, he also observed:

Thus far I have assumed that our Parliament, whenever it passes legislation, intends to fulfil
its obligations under the Treaty. If the time should come when our Parliament deliberately
passes an Act – with the intention of repudiating the Treaty or any provision in it – or inten-
tionally of acting inconsistently with it – and says so in express terms – then I should have
thought that it would be the duty of our courts to follow the statute of our Parliament.183

On this basis the European Communities Act 1972, s 2, effected only a limited form
of entrenchment: it would have the effect that Community law will apply in prefer-
ence to any post-1972 statute and to that extent Parliament would have bound its 
successors. In these cases the courts would assume that Parliament had not intended
to depart from Community obligations. But Lord Denning left open the possibility that
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Parliament might wish to assert its supremacy by stating clearly that a domestic statute
is to apply notwithstanding Community law. In this case the domestic statute would
displace to that extent s 2 of the 1972 Act. Further support in the early cases for the
view that s 2 of the 1972 Act had only qualified the supremacy of Parliament was 
provided by Case 12/81, Garland v British Rail Engineering Ltd.184 In an important
passage which potentially goes further than Lord Denning in preserving the priority
to be given to domestic legislation, Lord Diplock raised the question whether:

having regard to the express direction as to the construction of enactments ‘to be passed’ . . .
contained in section 2(4), anything short of an express positive statement in an Act of
Parliament passed after January 1, 1973, that a particular provision is intended to be made
in breach of an obligation assumed by the United Kingdom under a Community treaty, 
would justify an English court in construing that provision in a manner inconsistent with a
Community treaty obligation of the United Kingdom.185

Factortame

The most recent and authoritative view is that expressed in the Factortame series of
cases.186 In Factortame (No 1) it was said by Lord Bridge (in upholding the Court of
Appeal’s refusal to grant interim relief to restrain the operation of the Merchant Shipping
Act 1988 pending the outcome of the art 177 (now art 234) reference) that s 2(4) was
to be regarded as having

precisely the same effect as if a section were incorporated in Part II of the Act of 1988 which
in terms enacted that the provisions with respect to registration of British fishing vessels were
to be without prejudice to the directly enforceable Community rights of nationals of any 
member state of the EEC.187

As we have seen, however, the House of Lords held that they had no jurisdiction to grant
the interim relief sought; on a reference under art 177 (now art 234), the ECJ ruled
that a national court must set aside a rule of national law which precludes it from 
granting interim relief in a case concerning Community law. When the matter returned
to the House of Lords, relief was granted, thereby restraining the operation of the
Merchant Shipping Act 1988 in relation to the plaintiffs pending the final resolution
of the case.188 In a much quoted passage in Factortame (No 2), Lord Bridge said:

Some public comments on the decision of the European Court of Justice, affirming the juris-
diction of the courts of member states to override national legislation if necessary to enable
interim relief to be granted in protection of rights under Community law, have suggested that
this was a novel and dangerous invasion by a Community institution of the sovereignty of
the UK Parliament. But such comments are based on a misconception. If the supremacy . . .
of Community law over the national law of member states was not always inherent in the
EEC Treaty it was certainly well established in the jurisprudence of the European Court of
Justice long before the UK joined the Community. . . . Thus, whatever limitation of its
sovereignty Parliament accepted when it enacted the European Communities Act 1972 was
entirely voluntary. Under the terms of the Act of 1972 it has always been clear that it was
the duty of a UK court, when delivering final judgment, to override any rule of national law
found to be in conflict with any directly enforceable rule of Community law. Similarly, when
decisions of the European Court of Justice have exposed areas of UK statute law which failed
to implement Council directives, Parliament has always loyally accepted the obligation to make
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appropriate and prompt amendments. Thus there is nothing in any way novel in according
supremacy to rules of Community law in those areas to which they apply and to insist that,
in the protection of rights under Community law, national courts must not be inhibited 
by rules of national law from granting interim relief in appropriate cases is no more than a
logical recognition of that supremacy.189

In this way, the House of Lords appears to have effected a form of entrenchment of
s 2(4) of the 1972 Act which thereby does what no statute has done before, namely
fetter the continuing supremacy of Parliament.190 The late Sir William Wade referred to
this as a constitutional revolution: ‘The Parliament of 1972 had succeeded in binding
the Parliament of 1988 and restricting its sovereignty, something that was supposed
to be constitutionally impossible.’191 But although this may be necessary as a matter of
European integration, it is unclear whether the House of Lords in Factortame (Nos 1
and 2) satisfactorily dealt with the issue as a matter of domestic constitutional law;
nor is it clear that the decision answers all the questions which arise. Indeed, it is 
open to question whether the decisions advance the matter much beyond the Court of
Appeal decision in Macarthys Ltd v Smith.192 It is unfortunate that in a case of such
constitutional significance, the full range of constitutional authorities were not addressed
in the course of argument, even if it would have been difficult for the defendants to
have mounted a full frontal attack on the constitutional implications of s 2(4). But in
terms of unanswered questions, what would be the position in the (admittedly unlikely)
event that Parliament should say expressly (or by clear implication) that a statutory
provision should apply notwithstanding any Community obligation to the contrary?
Wade argued that: ‘If there had been any such provision in the Act of 1988 we can be
sure that the European Court of Justice would hold that it was contrary to Community
law to which by the Act of 1972 the Act of 1988 is held to be subject.’193 But does it
follow that in such a case national courts would be required to give effect to the 1972
Act rather than the 1988 Act? As a matter of British constitutional law (and regard-
less of what the ECJ might say), it would appear in such an eventuality that Parliament
had repudiated the ‘voluntary’ ‘limitation of its sovereignty’ which it accepted when it
enacted the 1972 Act (at least insofar as the 1988 Act is concerned).194

Some of these matters were considered in Thoburn v Sunderland City Council195 (the so called ‘Metric
Martyrs’ case) where the appellant had been convicted for breaching the Weights and Measures Act
1985 by selling fruit in imperial rather than metric measurements. As originally enacted the 1985 
Act had permitted fruit to be sold in either measure, but the Act had been amended by regulations
and now required fruit to be sold in metric measures only. These regulations, made partially under
the authority of the European Communities Act 1972, s 2(2), had been introduced in order to com-
ply with the EC Metrication Directive. The appeal failed, with the Administrative Court rejecting on a
number of grounds the argument that the Weights and Measures Act 1985 impliedly repealed the
European Communities Act 1972, s 2(2), to the extent of any inconsistency. But in the course of his
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judgment Laws LJ made a number of important observations about the relationship between British
and EC law.

According to Laws LJ, the House of Lords in Factortame (No 1) (above) had effectively accepted
that s 2(4) of the 1972 Act could not be impliedly repealed (‘albeit the point was not argued’). In
this way the common law had created an exception to the doctrine of implied repeal (an exception
which in the view of Laws LJ should be extended to all ‘constitutional statutes’, of which the European
Communities Act 1972 was an example).196 This did not mean that the 1972 Act could not be repealed
or modified. But it did mean that repeal or modification could be achieved only by ‘express words
in the later statute, or by words so specific that the inference of an actual determination to effect the
result contended for was irresistible’. By these means the courts were said to ‘have found their way
through the impasse seemingly created by two supremacies, the supremacy of European law and
the supremacy of Parliament’.

Parliamentary supremacy and the principle of indirect effect

Questions about parliamentary supremacy also arise, although rather less acutely, in
the context of the interpretation of domestic legislation where questions are raised about
its compatibility with directives. This presents problems of what is sometimes referred
to as the indirect effect of directives, a matter which has given rise to a degree of 
inconsistency on the part of the ECJ and a degree of resistance initially on the part of
the House of Lords. So far as the former is concerned, in one case (Von Colson),197 a
question arose about the relationship between German national law and the Equal
Treatment Directive (76/207/EEC). In the view of the ECJ, ‘in applying the national
law and in particular the provisions of a national law specifically introduced in order
to implement [a directive], national courts are required to interpret their national law
in the light of the wording and the purpose of the directive’. But it is for the national
court ‘to interpret and apply the legislation adopted for the implementation of the 
directive in conformity with the requirements of Community law, insofar as it is given
discretion to do so under national law’. In a more recent case (Marleasing),198 the ECJ
took a wider view of the application of directives, concluding now that ‘in applying
national law, whether the provisions in question were adopted before or after the 
directive, the national court called upon to interpret it is required to do so, as far as
possible, in the light of the wording and the purpose of the directive in order to achieve
the result pursued by the latter’. Marleasing thus involves an important reconsider-
ation, with the domestic courts now being required to construe domestic law in line
with the requirements of a directive, regardless of whether the legislation pre-dates or
post-dates the directive. But it would appear that there is no overriding obligation to
construe legislation in this way: the obligation arises only where it is possible to do
so.199 In some instances this plainly may not be the case, and other steps would have
to be taken to enforce the directive to safeguard the interests of an affected party.200

The issue first arose for consideration by the House of Lords in Duke v Reliance
Systems Ltd,201 concerned with the differential retirement ages for men and women which
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were permitted by UK law but which were in breach of the Equal Treatment Directive.
As we have seen, however, the directive does not have horizontal direct effect and so
could not be enforced in the domestic courts by someone who was not employed by
a public authority. It was argued, nevertheless, that the Sex Discrimination Act 1975
should be construed so as to conform to the directive, a contention which drew the
following response from Lord Templeman:

a British court will always be willing and anxious to conclude that United Kingdom law is
consistent with Community law. Where an Act is passed for the purpose of giving effect 
to an obligation imposed by a directive or other instrument a British court will seldom encounter
difficulty in concluding that the language of the Act is effective for the intended purpose.202

In the Duke case, however, the Act in question was not passed to give effect to the
directive. Indeed, it was expressly intended to preserve discriminatory retirement ages
and was not reasonably capable of bearing any construction to the contrary. In these
circumstances, it was held that s 2(4) of the 1972 Act does not ‘enable or constrain a
British court to distort the meaning of a British statute in order to enforce against an
individual a Community directive which has no direct effect between individuals’. In
more recent decisions, however, the House of Lords has adopted a radically different
approach in cases where statutory instruments had been introduced quite clearly to
give effect to a directive. Indeed, in two cases the House was prepared to take the extra-
ordinary step of implying words into the legislation quite consciously to change its 
literal meaning,203 for fear that the measures would otherwise have ‘failed their object
and the United Kingdom would have been in breach of its treaty obligations to give
effect to directives’.204 The courts now freely refer to directives to discover ‘the correct
application’ of domestic law,205 and in the course of doing so accept that ‘as between
[a] directive and the domestic implementing regulations, the former is the dominant
text’.206 But what about legislation (primary and secondary) which covers the field occu-
pied by a directive but which was not passed necessarily in order to implement it? The
approach in Duke no longer appears to be followed, it now being accepted in Webb
v EMO Air Cargo (UK) Ltd207 (following Marleasing) that an English court should
construe a statute to comply with a directive regardless of whether the statute was passed
before or after the directive was made.

The Marleasing principle applies only to legislation (primary or secondary), but not also to other instru-
ments implementing a directive. In White v Motor Insurers’ Bureau208 the Motor Insurance Directive
was implemented by an agreement between the government and the MIB. The House of Lords held
that the Marleasing principle cannot be stretched to the length of requiring contracts to be interpreted
in a manner which would impose obligations which the contract did not impose. This was so even
though the government was one of the parties to the contract. Although on the facts the agreement
was found to be consistent with the requirements of the directive, this is nevertheless a highly unsat-
isfactory decision. It means that the rights under domestic law of the insured third party in this case
are left to depend on the means by which the government elects to implement a directive. This could
be an issue in the social policy field where the EC Treaty provides expressly that directives may be
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implemented by collective agreements between trade unions and employers. White may thus have
to be reconsidered, particularly in the light of subsequent ECJ case law. Although accepting that directives
may be implemented by agreements of this kind, the Court has also emphasised that any such agree-
ment should be capable of interpretation and applied so that bodies such as the MIB are required
to meet the full requirements of the directive.209

E. Conclusion

Whether or not the late Sir William Wade was correct in his assertion that a revolution
has taken place,210 British membership of the European Union continues to generate
political controversy and legal uncertainty. At least three issues of constitutional law
are likely to continue to be of interest. The first is the pressure towards ever closer
political union in Europe and with it an enhancement of the role of the Community
institutions.211 Constitutional law will have a role to play in this process, though polit-
ical demands for more popular involvement as a prelude to closer union may prove
irresistible. Indeed, the Blair government was committed to holding a referendum before
ratifying the draft European Constitution that was concluded in 2003. However, it has
not been necessary to fulfil this commitment following the failure of France and the
Netherlands to secure approval for ratification. Second, there is the concern about what
some refer to as the democratic deficit in the European Community, which takes a num-
ber of forms. But at the heart of the matter is a legislative process in which the still
dominant part (the Council) is at best only indirectly elected and whose activities are
in need of greater transparency. Yet it has been said persuasively by one commentator
that ‘neither the Council nor Parliament is capable, on its own, of assuring a satisfactory
level of democratic accountability, in the complex political nexus of a constitutional
order of States’.212 The challenge for constitutional lawyers and others will be to extend
the principles of liberal democracy into this important arena, while at the same time
ensuring a greater degree of parliamentary accountability on the part of those who 
represent the United Kingdom in the process. Third, there is the matter of the consti-
tutional base on which the whole enterprise is constructed. Although constitutional 
dogma has been shaken,213 the problem of sovereignty has not been adequately resolved;
it is, however, unlikely that everyone would agree now with the view expressed in 1972
that ‘the ultimate supremacy of Parliament will not be affected, and it will not be 
affected because it cannot be affected’.214 Only time will tell whether this is a problem
of any practical significance and, if so, whether closer political union at Community
level can be built on such foundations.
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Chapter 9

COMPOSITION AND MEETING 
OF PARLIAMENT

In this and the next two chapters, we examine the structure of Parliament, the func-
tions of the two Houses and their privileges. Although both the House of Commons
and the House of Lords meet in the palace of Westminster, they sit separately and 
are constituted on entirely different principles. The process of legislation is a matter in
which both Houses take part and the two-chamber structure is an integral part of the
parliamentary system. Within Parliament the House of Commons is the dominant House,
as it is on the ability to command a majority in the Commons that a government depends
for holding office. Under the Parliament Acts of 1911 and 1949, the formal power of
the Lords in legislation is limited to imposing a temporary veto on public Bills, a power
which may sometimes be an effective check on controversial legislation. The role of
the Lords as a revising chamber is important, especially for securing amendments to
Bills which have been subjected to timetabling in the Commons1 and the House serves
other constitutional purposes. The Queen is formally also part of Parliament. Thus she
opens each session of Parliament and the royal assent is necessary for primary legis-
lation. These functions are performed on the advice of the government, but in very
rare circumstances the Queen may have a personal discretion to exercise in relation to
Parliament.

A. The electoral system

Before 1918 the right to vote was largely dependent on the ownership or occupation
of property. It was also affected by the ancient distinction between counties and 
boroughs. For more than five centuries after Simon de Montfort’s Parliament of 1265,
the English people were represented in the Commons by two knights from every county
and by two burgesses from every borough. Before the Reform Act of 1832 the fran-
chise was exercisable in the counties by those men who owned freehold land worth 
40 shillings per year. In the boroughs, the franchise varied according to the charter of
the borough and to local custom. In fact, many seats in the House before 1832 were
controlled by members of the landowning aristocracy who had sufficient influence by
purchasing votes or other means to nominate the successful candidates. In Scotland ‘the
principle of representation’, according to ‘ancient rules’, was said to depend on ‘the
payment of direct taxes; and those who were excluded from voting for representatives,
or from the privilege of being elected, were such persons only as, while they shared in
the benefits and protection afforded by the government, contributed nothing directly
towards the expense of upholding it’.2 Such people could nevertheless be expected 
to share in other obligations of the state, such as military service in war. Acts for widen-
ing the franchise were passed in 1832, 1867, 1884, 1918, 1928, 1948 and 1969, until
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3 See Butler, The Electoral System in Britain since 1918 and, for the law and practice today, Clayton (ed.),
Parker’s Law and Conduct of Elections; also Blackburn, The Electoral System in Britain and Rawlings,
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4 Representation of the People Act 1985, s 1; amended by the Political Parties, Elections and Referendums
Act 2000, s 141, reducing from 20 to 15 years the period during which British citizens formerly resident
in this country may continue to be registered to vote.

5 See British Nationality Act 1981, s 37; see ch 20 A below.
6 1983 Act, s 1 (as amended by the Representation of the People Act 2000).
7 1983 Act, s 4 (as amended by the Representation of the People Act 2000).
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Registration Officer [1985] QB 1060 (Greenham Common women resident in peace camp for electoral
purposes).

9 1983 Act, s 5(3), (5).

today the total electorate is over 44 million. The details of the earlier Acts have passed
into history. In 1918 a uniform franchise based on residence was established for county
and borough constituencies.3 Votes for women over 30 were introduced in 1918 and
in 1928 for women over 21. After 1918 various categories of person had the right to
vote more than once either by reason of occupying land for business purposes or because
of the right of graduates to vote in separate constituencies representing the universities.
These elements of plural voting were abolished in 1948.

The franchise

The law is now contained in Part I of the Representation of the People Act 1983, which
consolidated earlier legislation and which has itself been amended, notably in 1985
when the right to vote was extended to certain British citizens resident outside the United
Kingdom.4 As amended in 2000, s 1 of the 1983 Act provides that the right to vote at
parliamentary elections is exercisable by all Commonwealth citizens (which in law includes
all British citizens and British subjects),5 and citizens of the Republic of Ireland who
are (a) registered in the register of electors for the constituency in which they wish to
vote; (b) not subject to any legal incapacity to vote (on which see below); and (c) of
voting age (now 18 years or over). Under the 1983 Act a person is entitled to be regis-
tered in a constituency if he or she is resident there and is otherwise entitled to vote.6

There is not now a qualifying period of residence before an elector may register in a
particular constituency (except in Northern Ireland where the elector must be resident
in the Province – not necessarily a particular constituency – for at least three months);7

and it is no longer necessary to be resident in the constituency on a particular date
(which until the 2000 amendments used to be 10 October, which was referred to as
the qualifying date).

The meaning of residence for electoral purposes is governed by the 1983 Act, s 5
(as amended). This provides rather enigmatically that in determining whether some-
one is resident in a particular constituency, ‘regard shall be had, in particular, to the
purpose and other circumstances, as well as to the fact, of his presence at, or absence
from, the address on that date’. A person who is staying at one place otherwise than
on a permanent basis may be taken to be resident there if he or she has no home else-
where, or not resident there if he or she does have a home elsewhere.8 Residence is not
to be taken as interrupted by reason of an absence ‘in the performance of any duty
arising from or incidental to any office, service or employment’; and for this purpose
a temporary absence for educational purposes may be treated in the same way as a
temporary absence for the performance of an aforementioned duty.9 This means that
students living away from home may register in their home constituencies or in the
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10 See (on the law pre-2000 amendments), Fox v Stirk [1970] 2 QB 463.
11 1983 Act, ss 7, 7A and 7B (as amended by the Representation of the People Act 2000).
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on behalf of someone disqualified for lack of capacity: Mental Capacity Act 2005, s 29.
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Parliament: see SI 1995 No 1948 and SI 1994 No 342.

15 1983 Act, s 1(1)(d) (as amended by the Representation of the People Act 2000).
16 1983 Act, s 3.
17 On which see 1983 Act, s 7A (as amended by the Representation of the People Act 2000).
18 1983 Act, s 3A (as amended by the Representation of the People Act 2000).
19 House of Lords Act 1999, s 3.
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[2002] SCR 519.
22 R (Pearson) v Home Secretary, The Times, 17 April 2001.
23 Application No 74025/01.
24 Hirst v United Kingdom (No 2) (2005) BHRR 441. See H Lardy [2002] PL 524.

constituency where they are studying.10 Specific provision is made for the registration
of patients in mental hospitals, remand prisoners and homeless people.11 In the case
of the last, a homeless person may make a ‘declaration of local connection’ which enables
him or her to be registered in the constituency where he or she ‘commonly spends a
substantial part’ of his or her time. A person may be resident at more than one address
and may be entered on the register for more than one constituency. But no one may
vote more than once as an elector at a parliamentary election.12

The parliamentary franchise may not be exercised by:

(a) persons who are subject to legal incapacity (such as those who because of mental
illness, drunkenness or infirmity lack the capacity at the moment of voting to under-
stand what they are about to do);13

(b) persons who are neither Commonwealth citizens nor citizens of the Republic of
Ireland;14

(c) persons who have not attained the age of 18 by the date of the poll;15

(d) persons convicted of a criminal offence and detained in a penal institution in 
pursuance of a sentence.16 Remand prisoners may vote if they are on the register, and
at the general election in 2005 prisoners who were part of an intermittent custody scheme
were also permitted to vote;17

(e) persons detained in mental hospitals under statutory authority, including the Mental
Health Act 1983 and the Criminal Procedure (Insanity) Act 1964;18

(f ) persons who are members of the House of Lords. Hereditary peers were previously
disqualified; but they may now vote in a parliamentary election unless they have retained
a place in Lords by virtue of the House of Lords Act 1999;19

(g) persons convicted of corrupt or illegal practices at elections, the extent of dis-
qualification depending on the nature of the offence.20

The most controversial of these disqualifications is (d ): it is not clear why convicted
prisoners should be denied the right to vote.21 Although the domestic courts held that
the restriction did not breach the Human Rights Act,22 in Hirst v United Kingdom 
(No 2)23 the Strasbourg court found that the blanket disqualification of convicted pris-
oners breached art 3 of the First Protocol to the Convention, noting that it applied
automatically irrespective of the length of the prisoner’s sentence, and irrespective of
the nature and gravity of the offence.24
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25 1983 Act, s 8.
26 1983 Act, ss 9, 10 (as amended by the Representation of the People Act 2000).
27 1983 Act, s 13 (as amended by the Representation of the People Act 2000).
28 1983 Act, s 13A (as amended by the Representation of the People Act 2000).
29 1983 Act, s 13B (as amended by the Representation of the People Act 2000).
30 See SI 2001 No 341, regs 23–49.
31 1983 Act, ss 56–8. Additions or alterations to the register may be ordered by the High Court: R v Hammond,

ex parte Nottingham Council, The Times, 10 October 1974. For Scotland, see John Ferguson 1965 SC 16.
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closure of this information containing personal details of electors is contrary to EC Directive 95/46/EC,
as well as the Human Rights Act 1998 (ECHR, art 8 and First Protocol, art 3).

34 1983 Act, Sch 2(10) and (11) (as amended by the Representation of the People Act 2000).
35 1983 Act, s 19.

The register of electors

As already pointed out, it is a condition precedent to exercising the vote that the 
elector should be placed on the register of electors. The register is prepared by the regis-
tration officer of each constituency, who in England and Wales is appointed by each
district council or London borough.25 Each registration officer is required to conduct
an annual canvass of the area to determine who is entitled to be on the register and
for this purpose may conduct door-to-door inquiries.26 The canvass for any year is to
be conducted by reference to residence on 15 October and a revised version of the 
register must then be published after the annual canvass by 1 December each year.27 But
it is also possible for an elector to be added to the register between annual canvasses.
The amendments to the Representation of the People Act 1983 in 2000 introduced 
the principle of the ‘rolling register’, designed to remove obstacles to registration and
voting. We have thus moved from what was referred to as a ‘fixed register’ (amended
annually) to a ‘rolling register’ (amended constantly): the former may be said to be
more sensitive to the needs of the administration responsible for maintaining the 
register; and the latter more responsive to the interests of electors.

Under the new arrangements, an elector may apply to be registered at any time and
the registration officer must issue alterations to the register at regular intervals.28 So if
someone moves house, for example, it is now possible to register immediately in a new
constituency without the need to wait for the annual canvass. But in order to be effect-
ive for an election, a new registration must take effect before the close of nominations
for candidates, a measure which can be justified as a device to prevent electoral fraud
and for administrative convenience.29 If the registration officer’s decision including 
or excluding someone from the register is disputed,30 an appeal lies to the county 
court (in Scotland to the sheriff court) and thence on a point of law to the Court of
Appeal (in Scotland to the Electoral Registration Court of three judges).31 The decision
of the county court may also be reviewed on jurisdictional grounds.32 It is the practice
for electoral registers to be made available by registration officers to third parties, such
as political parties for canvassing and other electoral purposes and companies which
engage in direct mailing and telesales.33 The 2000 amendments permit regulations to
be made requiring registration officers to compile a full and an edited register. Electors
will be permitted to have their names and addresses withheld from the latter.34

Manner of voting and conduct of elections

Normally voting takes place in person at the polling station assigned to the area in
which the elector is resident.35 But there are circumstances in which absent voting 
may take place, the term absent voting meaning voting by proxy or by post. The
Representation of the People Act 2000 relaxed the rules with the aim of enabling more
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people to vote by post if they so wish. Under the existing rules, the registration officer
must grant an application to vote by post if satisfied that the elector is registered36 and
otherwise meets prescribed statutory requirements.37 The registration officer must also
grant an application to vote by proxy where the applicant is a registered service voter,
blind or suffers another physical disability; is unable to attend the polling station because
of work or educational commitments; or unable to go to the polling station in person
without making a journey by sea or air (as in the case of overseas voters).38 In order
to increase voter turnout,39 pilot schemes for voting by postal ballot only were intro-
duced at the European and local government elections in 2004.40 But the increased use
of postal voting has been controversial. Apart from the failures of the postal system,41

it has given rise to concerns about irregularity and fraud.42 Nevertheless, at the election
in 2005, some 27.1 million votes were cast, including 3.9 million postal votes which were
accepted. The proceedings at parliamentary elections are to be conducted in accordance
with the Parliamentary Elections Rules in Schedule 1 of the 1983 Act. These detailed
rules deal with the nomination of candidates, as well as the procedure to be followed
at the polling station and in particular help to ensure the secrecy of the ballot.43

Responsibility for the official conduct of an election in each constituency rests with
the returning officer, who in England and Wales in the case of a county constituency
wholly contained within the area of a county council is the sheriff and in the case of
a borough constituency wholly contained within a local government district is the chair-
man of the district council.44 Most functions of the returning officer are, however, dis-
charged by the registration officer or by an appointed deputy. Certain matters, for example
the declaration of the poll, may be reserved for the returning officer. The official costs
of an election, as distinct from the expenses of the candidates, are paid out of public
funds in accordance with a scale prescribed by the Treasury. In the past, office-holders
who conducted elections did not always exercise their functions impartially. In the great
case of Ashby v White, the Mayor of Aylesbury as returning officer wrongfully refused
to allow Ashby to vote and Ashby sued him for damages. The House of Lords upheld
the view of Chief Justice Holt (dissenting in the Queen’s Bench) that the remedy of
damages should be given. In Holt’s words: ‘To allow this action will make public officers
more careful to observe the constitution of cities and boroughs, and not to be so 
partial as they commonly are in all elections.’45 Today, officials concerned with the 
conduct of elections are required to carry out their duties impartially and are subject
to criminal penalties if they do not, but they cannot be sued for damages if breach of
official duty is alleged.46

B. Distribution of constituencies

Before 1832, the unreformed House of Commons was composed on the general 
principle that every county and borough in England and Wales was entitled to be 
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represented by two members. A similar principle applied to Scottish representation at
Westminster, subject to the limit of numbers imposed in the Treaty of Union, which
led to the grouping of certain shires and royal burghs for this purpose. Representation
thus depended on the status of the unit of local government and bore no regard to
population. Counties such as Cornwall, which contained many tiny boroughs, were
grossly over-represented by comparison with areas of rapidly growing industrial popu-
lation. From the Reform Act 1832 onwards, successive measures of redistributing con-
stituencies to remove glaring differences were undertaken, usually at the same time as
reforms in the franchise were made.47 Only since 1917 has there come to be general
acceptance of the principle of broad mathematical equality in the size of constituencies48

and only since 1945 has there been permanent machinery to enable boundaries to be
adjusted from time to time to take account of shifting population and to avoid excessive
disparities developing between constituencies. The legislation has sought to establish
impartial machinery, but in practice the system has not operated without controversy.
The system does not try to achieve strict arithmetical equality between constituencies,
but lays emphasis also on the territorial aspect of representation, on the link between
elected member and his or her constituency, and on the desirability of parliamentary
boundaries not clashing with local government boundaries. The degree of discretion
built into the system of electoral apportionment makes it particularly necessary to ensure
that the machinery is impartial and charges of gerrymandering are avoided. As the late
Aneurin Bevan once said, there was ‘nothing that could undermine the authority of
Parliament more than that people outside should feel that the constitutional mechanism
by which the House of Commons is elected has been framed so as to favour one party
in the State’.49

Machinery for determining constituency boundaries

By the Parliamentary Constituencies Act 1986, which consolidated the former House
of Commons (Redistribution of Seats) Acts 1949 and 1958, there are four permanent
boundary commissions, for England, Wales, Scotland and Northern Ireland. These com-
missions are ‘independent, non-political, and totally impartial’ bodies which ‘emphasise
very strongly that the results of previous elections do not, and should not, enter 
into [their] considerations’.50 The Speaker is the chairman of each commission, but in
practice does not sit, and a judge from the appropriate High Court (in Scotland, from
the Court of Session) is appointed deputy chairman of each commission. Each com-
mission includes two other members, those for England being appointed by ministers,
as well as two official assessors, those for England being the Registrar General and the
Director General of Ordnance Survey. The commissions must undertake a general review
of constituencies in that part of the United Kingdom assigned to them, at intervals of
not less than ten or more than 15 years (reduced in 1992 to an interval of from eight
to 12 years);51 changes in particular constituencies may be proposed from time to time
when necessary. Notice must be given to the constituencies affected by any provisional
recommendations. If objections are received from an interested local authority or from
a body of at least 100 electors, a local inquiry must be held into the recommendations.
Having received a report on the inquiries, a commission must submit its report to the
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Secretary of State. The 1986 Act, by s 3(5), imposes a duty on the Secretary of State,
‘as soon as may be after a Boundary Commission has submitted a report’, to lay the
report before Parliament together with a draft Order in Council for giving effect, with
or without modifications, to the recommendations in the report (reasons must be 
given to Parliament for any modifications). The draft Order must be approved by reso-
lution of each House before the final Order can be made by the Queen in Council. The
validity of any Order in Council which purports to be made under the 1986 Act and
recites that approval was given by each House is not to be called into question in any
legal proceedings.52

The 1986 Act contains the rules which the commissions must observe in redistributing
seats. Wales must be represented by not fewer than 35 seats, Northern Ireland by from
16 to 18 seats and Great Britain by ‘not substantially greater or less than 613’.53 Following
devolution, it is no longer the case that Scotland must be represented by at least 71
seats,54 and in 2005 Scottish representation at Westminster was reduced from 72 to
59,55 in the process reducing the number of seats in the House of Commons from 659
to 646. The legislation provides for the calculation of a separate electoral quota for
each of England, Scotland, Wales and Northern Ireland, the quota to be determined
by dividing the total electorate by the number of constituencies at the time the review
begins. Each commission must secure that the electorate of a constituency shall be as
near the relevant electoral quota as is practicable, having regard to certain other rules,
for example, that parliamentary constituencies shall as far as practicable not cross 
certain local government boundaries. Strict application of these principles may be departed
from if special geographical considerations make it desirable; and account must be taken
of inconveniences that may follow the alteration of constituencies and of local ties 
that might be broken by alteration. The commissions thus have a broad discretion to
decide how much priority should be given to achieving arithmetical equality between
constituencies.56

Boundary review in practice

General reviews were completed by the four boundary commissions in 1954, 1969,
1982 and 1994. In 1954 the review resulted in the abolition of six constituencies and
the creation of 11 new ones, all in England, to bring membership of the House up to
630. As well as other difficulties experienced by the English commission,57 the method
of calculating the electoral quota for England under the 1949 Act resulted in the draft
Orders in Council being challenged unsuccessfully in the courts. In Harper v Home
Secretary,58 however, the Court of Appeal expressed reluctance to interfere in these 
matters, though such intervention was not ruled out where the commissions had made
recommendations manifestly in complete disregard of the Act, which was not the 
position in this case. In 1954 the government gave effect without modification to the
recommendations of the four commissions. But events took a different turn in 1969
when the next general review was completed. The commission for England proposed
major changes to 271 constituencies and five new constituencies for England. At the
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time the commissions submitted their reports, a radical reorganisation of local govern-
ment in England (outside Greater London) and in Wales was in train and the Labour
government decided that revision of parliamentary boundaries should wait until local
government had been reorganised. The government therefore delayed laying the 
commissions’ reports in Parliament and instead introduced a Bill which gave effect only
to the changes affecting Greater London and a few abnormally large constituencies 
elsewhere. The government thus sought by legislation to depart from its obligations
under the Acts of 1949 and 1958.

The Bill passed the Commons against severe criticism but was drastically amended
by the Lords and was abandoned by the government when in October 1969 that House
refused to give way to the Commons. An elector for the borough of Enfield then sought
an order of mandamus from the High Court requiring the Home Secretary to perform
his statutory duty of laying before Parliament the commission reports together with
draft Orders in Council.59 Thereupon the Home Secretary laid before Parliament the
reports and the draft Orders in Council, but invited the Commons to reject them, using
the government majority for this purpose. By this tangled course of events, the Labour
government succeeded in postponing the much needed adjustments of constituency bound-
aries until after the 1970 general election, following which the new Conservative govern-
ment promptly secured parliamentary approval to the changes recommended in 1969.
Some MPs complained that Parliament had fettered its hands by setting up the bound-
ary commissions and argued that Parliament must retain the right to make the final
decisions. But the Conservative Home Secretary considered it ‘enormously important’
that Parliament comply with the impartial recommendations of the four commissions.60

In 1983 the general review again led to extensive changes in constituencies, with seats
in Great Britain being increased by ten and the total in the House rising to 650. The
Labour party leader challenged the English changes in the High Court, but with no
success.61 The review which was completed in 1994 increased the number of seats in
England from 524 to 529 and the total in the Commons to 659.62

The changing framework of boundary review

The review of the Scottish constituencies completed in 2004 led to a reduction in the
number of Scottish seats in the House of Commons, and a reduction of the total num-
ber of seats to 646. In terms of population, Scotland had been heavily over-represented
at Westminster before devolution. Although the impact of the change was felt most
keenly by the Labour party, the changes enjoyed a cross-party consensus, and were
implemented in full (and without modification) in time for the general election in 2005.63

Despite the impact of the changes on safe Labour seats, the government (which was
the author of the need for change in the Scotland Act 1998) was able to take a 
principled stand on the independence of the commission coupled with the latter’s 
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‘considerable thoroughness’ and ‘systematic analysis’.64 The changes did, however, 
have implications for the Scottish Parliament with its 73 constituencies based on the
Westminster constituencies which existed at the time of devolution.65 Although it was
anticipated at the time of devolution that the size of the Scottish Parliament might 
be reduced in line with the reduced number of Westminster seats, there were second
thoughts in Scotland about this, and a desire to retain the existing composition of 
the Scottish Parliament with 73 constituency and 56 regional members. As a result the
Scottish Parliament (Constituencies) Act 2004 provides that the constituencies for 
the Scottish Parliament should continue to be based on the Westminster constituencies
in force in 1998,66 with separate representation for Orkney and Shetland. This means
that the constituency boundaries for the Scottish Parliament are now different from
the constituency boundaries for the Westminster Parliament.

The fifth boundary reviews for England and Wales were started in 2000, and are
due to be completed before 11 April 2007 in line with the statutory requirements. The
fifth reviews will be the last conducted by the Boundary Commissions, whose juris-
diction on these matters is to be transferred to the Electoral Commission.67 An import-
ant feature of the new arrangements relates to the composition of the Commission’s
boundary committees, with the Political Parties, Elections and Referendums Act 2000
providing that only an Electoral Commissioner or a deputy Electoral Commissioner
may be a member or chair of a boundary committee. The effect of this will be to remove
the involvement of a High Court or Court of Session judge. The judicial role in the
process will thus be confined to judicial review of the Commission’s proposals and,
although the Electoral Commission is a politically independent body, it remains to be
seen whether the courts accord it the same degree of functional autonomy as a body
chaired by a senior judge. In the United States, the Supreme Court has acted to pro-
tect the value of the individual elector’s vote in state elections, holding that the voter
has a plain, direct and adequate interest in maintaining the effectiveness of his or 
her vote which falls within the equal protection of the laws guaranteed by the US
Constitution.68 But the courts in other countries have been much less willing to enter
this particular thicket,69 though the problems in these other jurisdictions did not 
perhaps present themselves quite so urgently as in the United States. In Britain, the
process of boundary review is more likely to be blocked in the House of Commons
than to be set aside by the courts.

C. Political parties

Central to the role of modern democracy are political parties: they provide the policies
and personnel of government (and opposition) and have other important functions 
as well.70 Although electors vote for individuals to represent them in Parliament, the
candidates will typically be chosen by a political party. It is unusual for a candidate
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who is not representing one of the established parties to be elected to Parliament,71 or
for an independent to be elected.72 The parties also dominate appointments to the House
of Lords. Yet political parties remain voluntary associations in the eyes of the law: 
bodies exercising a public function but governed by private law.73 The relationship
between a political party and its members is one based on contract and the contract
may be enforced in the courts by an aggrieved member. Cases arise from time to time
from individuals who claim to have been expelled from a party in breach of the 
rules, and from individuals challenging the procedures for the selection of a party’s
candidate for election to public office.74 In one case it was held that all-women short-
lists for the selection of parliamentary candidates were contrary to the Sex Discrimina-
tion Act 1975.75 These shortlists had been introduced by the Labour Party for the 
selection of some candidates in order to increase the number of women MPs, and 
the practice was restored following the Sex Discrimination (Election Candidates) Act
2002. The law governing political parties was overhauled by the Political Parties, Elections
and Referendums Act 2000 which imposes a number of statutory duties on what remain
voluntary associations.

The registration of political parties

Provision for the registration of political parties was first made in 199876 and is now
to be found in the Political Parties, Elections and Referendums Act 2000.77 Registra-
tion was first introduced in anticipation of the elections to the European Parliament
for which a new electoral system was introduced by the European Elections Act 1999.
This was known as a party list system whereby members are elected from large
regional constituencies in proportion to the votes cast in favour of the different parties
in the region in question. For this system to work effectively it was thought that only
registered political parties should take part. Registration is now important for other
reasons. Only candidates representing a registered party may be nominated for elec-
tion; other candidates must be nominated as independents or without description.78

This overcomes an irritant of British elections whereby individuals would present 
themselves in a manner which was calculated to confuse electors, as in one case where
a candidate stood as a Literal Democrat.79 The other principal reason why registration
is important relates to party political broadcasts which broadcasters may carry only if
made by registered parties.80

It is important to stress that registration of political parties is not compulsory, but
that it is necessary in order to enjoy a number of prescribed benefits. There is no definition
of a political party for this purpose, with registration being open to any party that declares
that it intends to contest one or more ‘relevant elections’ in Great Britain or Northern
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Ireland.81 There are separate registers for Great Britain and Northern Ireland. A party
seeking registration must register its principal office-holders (including its leader and
treasurer) and its financial structure.82 The latter obligation is in pursuance of a require-
ment that the parties adopt a scheme approved by the Electoral Commission which
‘sets out the arrangements for regulating the financial affairs of the party’.83 An appli-
cation must be made to the Electoral Commission and must be granted unless the 
proposed name (i) is the same (or sufficiently similar to cause confusion) as that of a
party already registered; (ii) comprises more than six words; (iii) is obscene or offensive;
(iv) includes words which if published would be likely to amount to the commission
of an offence; (v) includes any script other than Roman; or (vi) includes any words or
expression prohibited by order made by the Secretary of State.84 A registered party may
also register three emblems to be used on ballot papers.85 At the general election in
2005, no fewer than 113 registered parties fielded a total of 3,550 candidates.86

The funding of political parties

The funding of political parties has been a constant source of controversy.87 The 
obligations of parties are such that it is not possible for them to rely on the subscrip-
tions of members alone. Concern is frequently expressed about large private donations
to political parties, which are sometimes associated with allegations of corruption.88

The Political Parties, Elections and Referendums Act 2000 imposes obligations of trans-
parency on political party funding and restricts the sources of party funding. The Act
was passed to implement the recommendations of the Committee on Standards in Public
Life,89 the terms of reference of which were extended in 1997 to enable it to invest-
igate party funding following a number of incidents involving both the Conservative
party and the Labour party. All donations to a political party in excess of £5,000 
nationally, and £1,000 locally must be reported to the Electoral Commission on a 
quarterly basis,90 with the names of donors and the amount of donation published by
the Electoral Commission.91 Donations may only be received from a permissible
donor, defined to mean individuals who are on the electoral register in this country or
organisations (such as companies and trade unions) that are based here and conduct
business and activity here.92 The aim is to stop the foreign funding of British political
parties, although as we have seen it is possible to be resident overseas and yet be on
the electoral register.

There are no limits on the size of donations which may be made to political parties.
Individual donations of £5m and £2m to the Conservative party and Labour party 
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respectively before the 2001 general election renewed calls for a contribution cap, 
and both parties have continued to receive very large donations since, sometimes in
controversial circumstances.93 But contribution limits were rejected by the Committee
on Standards in Public Life in 199894 and any such limit would have implications for
those parties that operate on the basis of individual and collective membership. This
would be a particular problem for the Labour party which is an organisation of indi-
vidual and affiliated members (trade unions and socialist societies), the latter paying 
a membership or affiliation fee based to some extent on the number of members in 
the trade union or society in question. A ceiling on contributions would disturb this
arrangement unless a convincing distinction could be drawn between a membership
fee and a donation. Trade union funding of the Labour party has been regulated by
legislation since 1913:95 trade unions may only pursue political objects with the
approval of their members in a ballot which must be held every ten years; and trade
union political contributions must be made from a separate fund to which members
are entitled not to contribute.96 Amendments made to the Companies Act 1985 in 2000
require companies to secure shareholder approval at least every four years for political
donations and expenditures.97

State support for political parties
In many countries, political parties receive annual subventions of public funds to 
enable them more effectively to perform their functions without the need for excessive
reliance on wealthy private donors.98 In other countries the parties are assisted by the
provision of income tax relief for donations to political parties, designed to encourage
more people to make small donations. A scheme for public funding of political parties
was proposed by the Houghton committee in 1976 but never implemented;99 and 
proposals by the Committee on Standards in Public Life (Neill committee) in 1998 for
income tax relief for small contributions to political parties were rejected by the gov-
ernment.100 Media disquiet about large donations to the parties has revived interest in
public funding, to relieve the parties of the need to rely on such donations. But the
case for public funding of political parties was rejected by the Electoral Commission
for the time being, mainly for lack of public support and opposition from the two main
parties.101 The Commission did, however, renew proposals for income tax relief for
small donations to political parties. Given the choice between public funding based on
votes cast at the previous general election (as proposed by Houghton) and income tax
relief (as proposed by Neill and the Electoral Commission), the disadvantage of the latter
is that it benefits only those who are taxpayers and mainly those parties supported by
individuals with higher discretionary income.

This is not to say that there is no state support for political parties in Britain, although
it is limited when compared to some other countries. Parliamentary candidates are 
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provided with free postage for one election communication and are permitted to use
school halls for election meetings free of charge.102 Free time is made available to the
political parties for party political broadcasts and party election broadcasts by both
the BBC and the independent broadcasters, a facility which in the latter case exists as
a matter of legal obligation.103 The amount of time made available for the parties is
determined by the broadcasters in consultation with the parties.104 Finally, public money
is made available to the opposition parties in Parliament to assist them in the perform-
ance of their parliamentary activities;105 and a small sum of money (£2m) is now avail-
able for distribution to eligible parties (those with parliamentary representation) to assist
with policy development.106 In the case of the former the amounts involved are not
inconsiderable, the principal opposition party now receiving in excess of £3.6m, with
correspondingly smaller sums being made available to the other opposition parties in
Parliament.107 Concern has been expressed by the Public Administration Committee of
the House of Commons about the lack of effective scrutiny to ensure that the money
is spent only for parliamentary purposes,108 and the audit and accounting procedures
have been tightened up as a result.109 There is also provision for the public funding of
campaign groups (up to £600,000 for each side) in the event of a national referendum.110

D. The conduct of elections

There is now a substantial body of law which has developed to regulate both local and
national election campaigns. There are a number of objectives which legislation must
promote, with the overriding objective being the need to maintain public confidence
in the fairness and integrity of the electoral process. So it is necessary to ensure that
neither electors nor candidates are subject to improper influences or pressures, and 
necessary also to ensure that there is a measure of equality of arms between candidates
representing major strands of opinion. It has been acknowledged judicially that there
is a need

to achieve a level financial playing field between competing candidates, so as to prevent perver-
sion of the voters’ democratic choice between competing candidates within constituencies by
significant disparities of local expenditure. At the constituency level it is the voters’ percep-
tion of the personality and policies of the candidates, and the parties which they represent,
which is intended to be reflected in the voting, not the weight of the parties’ expenditure on
local electioneering.111

It is important also that no party is able to secure an electoral advantage because of
its greater financial resources or because it has better access to radio and television.
British law has now developed detailed, sophisticated and in some respects uncom-
promising rules to help promote electoral fairness between the main parties and to reduce
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the influence of money in electoral politics. But because campaigning is expensive (yet
of contestable effect), money cannot be removed completely from the scene; there will
thus inevitably be disagreements about the content of some of the regulatory means
which have been chosen to control its influence.

The campaign in the constituency

Under Part II of the Representation of the People Act 1983 every candidate must appoint
an election agent, but a candidate may appoint himself or herself to act in that capa-
city. There are now restrictions on who may donate to candidates,112 but the most import-
ant control is the limit on candidates’ election expenses in s 76 of the 1983 Act, 
knowingly to breach which is an illegal practice. First introduced in 1883, the amount
which a candidate may spend ‘on account of or in respect of the conduct or manage-
ment of the election’ depends on the number of electors in the constituency and on
whether it is a borough or county constituency. But at the time of writing a maximum
sum of £10,000 would not be atypical.113 There is a great deal of uncertainty about
what falls within the scope of election expenses, a term which has been poorly defined
in the Act,114 there being ‘no simple and decisive test to determine whether an expense
is or is not an election expense within the meaning of the Act’.115 In addition to this
limit on the amount of permitted expenditure, certain forms of expenditure are for-
bidden. These include the payment to an elector for the display of election posters unless
payment is made in the ordinary course of the elector’s business as an advertising agent;
and payments to canvassers.116 Corrupt practices include bribery, treating and undue
influence, such as the making of threats and attempts to intimidate an elector.117 Election
agents must submit a return of their candidate’s election expenses to the returning officer
within 35 days of the result being declared.118

Also important is s 75 which contains a measure first introduced in 1918 imposing
a limit on the election expenses which may be incurred by third parties promoting or
opposing a candidate. These third parties may be local businessmen, trade unions or
local interest groups who believe that their cause would be well served by the election
of one particular candidate or poorly served by the election of another. They may wish
as a result to campaign in the election and in the absence of controls could, in theory,
exceed the permitted expenditure of the candidates themselves. It is thus a corrupt 
practice under the widely construed s 75 to (i) incur an election expenditure with a
view to promoting or procuring the election of a candidate, (ii) on account of holding
public meetings, issuing advertisements or circulars or otherwise presenting the candid-
ate or his views to the electorate, (iii) except with the authority of the candidate (in
which case the authorised expenditure falls to be treated as part of the candidate’s
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expenses).119 This is subject to an exception for the media to ensure that press and broad-
casting activity is not inadvertently caught, and another to a limit of what used to be
£5. That limit was found to be too low by the European Court of Human Rights as 
violating art 10 of the ECHR.120 Following an amendment introduced by the Political
Parties, Elections and Referendums Act 2000,121 the limit is now £500, which means
that individuals and campaign groups may spend up to £500 promoting or attacking
candidates without any candidate having to account for the expense.

National spending limits

The spending limits on candidates are now accompanied by spending limits on the national
election spending incurred by political parties and others during a general election. It
was for a long time the case that, although the expenditure of candidates was subject
to limits, there was no corresponding limit on the national election campaigns of the
parties.122 These campaigns were becoming more sophisticated and more expensive: at
the general election in 1997 the Conservative and Labour parties were thought to have
spent £28 and £26.5m respectively, which in each case was more than double the amount
spent at the general election in 1992. The Committee on Standards in Public Life 
recommended that national spending should be limited123 and this recommendation forms
the basis of Part V of the Political Parties, Elections and Referendums Act 2000 (with
corresponding limits on national referendum expenditure in Part VII). This imposes a
limit on the campaign expenditure of political parties,124 the limit depending on the
number of constituencies which are contested by party candidates.125 But a national
party which puts up a candidate in every constituency would be able to spend up to
about £20m to promote the electoral success of the party. This is in addition to the
£10,000 or so which may be spent by each candidate under the Representation of 
the People Act 1983 on the conduct or management of his or her campaign. There 
are also spending limits on political parties during referendum campaigns (£5m for 
each of the largest in a national referendum).126

It is not only the national campaigns of political parties which are subject to restric-
tions. Spending limits are also imposed on the campaigns of so-called third parties, such
as trade unions, companies and pressure groups (such as the Countryside Alliance).
These bodies may take part in an election by incurring expensive national advertising
to promote particular issues which may tend to benefit one party at the expense of the
others. Under Part VI of the 2000 Act, third parties may incur ‘controlled expenditure’
of up to £10,000 in England and £5,000 in each of Scotland, Wales and Northern Ireland
without restraint. ‘Controlled expenditure’ is defined to mean expenses incurred in 
connection with the production or publication of election material which is made avail-
able to the public at large or any section of the public (s 85). A third party which wishes
to spend more must register with the Electoral Commission to become a ‘recognised
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third party’. A recognised third party may incur controlled expenditure of up to just
under £1m, though part of it must be spent in each of England (£793,500), Scotland
(£108,000), Wales (£60,000) and Northern Ireland (£27,000). A recognised third party
must also submit an election return after the election, giving details of income received
and controlled expenditure incurred. At the general election in 2005, there were 22
third party registrations, compared with only seven in 2001:127 they included a number
of trade unions and interest groups associated with a wide range of causes, from the
countryside and animal welfare to abortion.

Broadcasting and elections

Political broadcasting at election times has also given rise to difficulties. It is an illegal
practice for any person to procure the use of transmitting stations outside the United
Kingdom with intent to influence voters at an election.128 The Office of Communications
(OFCOM) is under a statutory duty to review and revise standards designed to ensure
that news programmes are accurate and impartial and that due impartiality is preserved
in political programmes.129 Political advertising is banned on ITV and on commercial
radio stations,130 a measure justified judicially in part as legitimate response to ‘the 
danger of the wealthy distorting the democratic process’.131 But as already pointed out,
free time is provided to the parties by the broadcasters for party election broadcasts.
These broadcasts must comply with the various obligations of the broadcasters re-
lating to matters such as taste and decency,132 or harm and offence.133 The allocation of
time presents particular problems for the small parties and has given rise to a number
of unsuccessful challenges in the courts on different grounds by parties which have been
denied a broadcast or allocated an amount of time which they consider to be unfair.134

At the general election in 2005, the Labour party and the Conservative party were allo-
cated five broadcasts each and the Liberal Democrats four broadcasts in England; whereas
in Scotland each of these parties was allocated four broadcasts, as was the Scottish
National Party. An equal four-way distribution was adopted in Wales where Plaid Cymru
was the fourth party. Time was also provided for one broadcast for eight of the smaller
parties which had candidates standing in the election.135 These other parties had to con-
test at least one-sixth of the parliamentary seats to qualify: for a party contesting seats in
England it would have to stand in 88 constituencies to qualify for an election broadcast.

The other major issue relating to broadcasting concerns the ability of the broad-
casters to report about activities in particular constituencies. The curious effect of the
Representation of the People Act 1983, s 93, was that if a candidate took part in an
item about a constituency election, the item could not be broadcast without his or 
her consent; and it was an offence for a candidate to take part in such an item for the
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purpose of promoting his or her election unless the broadcast had the consent of every
other candidate for the constituency.136 To ‘take part’ in a constituency item meant to
participate actively, for example in an interview or discussion; a candidate could not
prevent the BBC from filming while he or she was campaigning in streets.137 These 
measures – which effectively gave individual candidates a veto over what might be 
broadcast – were widely criticised and they were replaced by the Political Parties, Elections
and Referendums Act 2000. Section 93 now provides that each broadcasting authority
must adopt a code of practice to deal with ‘the participation of candidates at a parlia-
mentary or local government election in items about the constituency’. Before drawing
up the code, the broadcasters must ‘have regard’ to any views expressed by the Electoral
Commission. The broadcasters thus now have a free hand, perhaps inevitably after the
Human Rights Act 1998. The OFCOM Broadcasting Code (which on this matter does
not apply to the BBC)138 provides that a candidate may take part in a broadcast about
his or her constituency only if the candidates of each of the other major parties are
also offered an opportunity to take part.139

E. Supervision of elections

If elections are to be conducted according to law there must be effective machinery for
investigating alleged breaches of the law and for imposing appropriate sanctions. Since
the House of Commons has a direct interest in its own composition, it formerly claimed
as a matter of privilege the right to determine questions of disputed elections. The
Commons exercised the right to determine such questions from 1604 to 1868; and
objected, not always with success, to breaches of election law being raised in the ordin-
ary courts.140 From 1672 election disputes were decided by the whole House, but the
growth of party government resulted in disputes being settled by purely party voting.
In 1868, Parliament entrusted the duty of deciding disputed elections to the courts.
The matter is now regulated by the Representation of the People Act 1983, which 
provides a procedure for contesting elections and for these contests to be dealt with in
the courts. Also important, however, is the Electoral Commission established under the
Political Parties, Elections and Referendums Act 2000.141 Apart from supervising 
the new regulatory regime introduced by the Act, the Commission has wide-ranging
responsibilities for the conduct of elections.

Election petitions

The principal way of challenging an election is by way of an election petition.142 This
can be done only to challenge the election of a candidate: there is no way by which a
general election result can be challenged. Within 21 days of the official return of the
result of an election, an election petition complaining of an undue election may be pre-
sented by a registered elector for the constituency in question, by a person who claims
the right to have been elected at the election, or by any person claiming to have been
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validly nominated as a candidate.143 The petition may raise a wide variety of issues,
including the improper conduct of the election by officials,144 the legal qualification of
the successful candidate to be a member of the Commons145 and the commission of
election offences such as unauthorised election expenditure.146 The petition is heard by
an Election Court consisting of two judges of the Queen’s Bench Division in England
or of the Court of Session in Scotland. The Election Court, which ‘has the authority
of the High Court and is a court of record’147 has a wide range of powers, including
the power to order a recount or a scrutiny of the votes. The court determines whether
the person whose election is complained of was duly elected and whether any alleged
corrupt or illegal practices at the election were proved.

If the court finds the candidate to have been disqualified from membership of the
House, the court may, if satisfied that the cause of the disqualification was known to
the electorate, deem the votes cast for him or her to be void and declare the runner-
up to have been elected.148 If the election has not been conducted substantially in accord-
ance with the law or if there have been irregularities which have affected the result,
the court must declare the election void and require a fresh election to be held.149 The
decision of the court – from which there is no appeal – is notified to the Speaker and
is entered on the journals of the House of Commons. The House must then give the
necessary directions for confirming or altering the return or for issuing a writ for a
new election, as the case may be.150 In recent years there have been very few petitions
in respect of parliamentary elections. The last instance of a successful candidate being
unseated for election practices arose after the general election in December 1923.151

Election petitions are more frequent in respect of local elections, where the procedure
for challenging an irregular election is broadly the same,152 though local government
cases are heard by barristers who are appointed as Commissioners for this purpose.
The decisions of Commissioners are subject to judicial review.153

Prosecution of election offences

The other way by which election law can be enforced is by a criminal prosecution.154

A person convicted on indictment of a corrupt practice is liable to imprisonment of up
to one year and a fine; summary conviction carries a lesser penalty which may still lead
to three months’ imprisonment.155 Conviction for an illegal practice carries a penalty
of a fine not exceeding level 3 on the standard scale.156 Equally important, conviction
brings certain political disabilities, in the sense that a person found guilty of a corrupt
or illegal practice is disqualified from being registered as an elector ‘or voting at any
parliamentary election in the United Kingdom or at any local government election in
Great Britain’. A person found guilty of a corrupt or illegal practice is also incapable
of being elected to the House of Commons and of holding ‘any elective office’ for five
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years. Anyone elected to the House of Commons who is subsequently found to have
committed a corrupt practice, is required to vacate his or her seat.157 In the case of a
conviction for a corrupt practice the disqualification is for five years and three years
in the case of an illegal practice. Similar disqualifications may face anyone found to
have committed a corrupt or illegal practice by an election court following an election
petition. Prosecutions must be brought within a year of the alleged offence being 
committed.158

In Attorney-General v Jones,159 the defendant – the Labour member for Newark – had been con-
victed of the corrupt practice of knowingly making a false declaration of her election expenses. As a
result her seat became vacant by the operation of s 160(4) of the 1983 Act. The conviction was
reversed on appeal, at which point it was held that the seat ceased to be vacant, and that the exist-
ing member was entitled to resume her seat. Following this case the law was changed so that where
a sitting member is convicted of a corrupt or illegal practice, the seat does not become vacant until
the end of the period within which an appeal may be lodged against the conviction. If notice of appeal
is given, the seat becomes vacant three months after the conviction, unless the appeal is withdrawn
or is unsuccessful (in which case it is vacated immediately), or unless the appeal is heard and suc-
ceeds (in which case the seat is not vacated). Where a seat is vacated and the appeal ultimately 
succeeds, this will not entitle the member to resume his or her seat.160

Failure to comply with the provisions of the Political Parties, Elections and
Referendums Act 2000 has altogether much less dramatic consequences, although these
are not to be underestimated. The main provisions here are the national spending 
limits. Although it recommended that there should be such a limit, the Committee 
on Standards in Public Life thought it ‘wholly unrealistic’ to suppose that a general
election could be set aside and ‘the runner-up party to be declared the winner’ where
the winning party exceeded the national limit.161 The ‘only realistic sanction’ was thought
to be the imposition of a ‘heavy financial penalty’ on the defaulting party.162 It is 
the criminal law which must thus bear the greater part of the burden of enforcing the
limits in the 2000 Act, although financial penalties are combined with the possibility
of imprisonment of party officials in the event of a breach. So in the event of expend-
iture in excess of the statutory maximum, an offence is committed by both the party
and the treasurer who authorised the expenditure, in this case the penalty on the party
being an unlimited fine.163 But it is the treasurer who must accept responsibility for
any failure to deliver a return of campaign expenditure to the Commission or for 
making a false declaration about its contents.164 In both the 2001 and 2005 election
over-spending has not been a problem as all the parties reported spending some way
below the permitted limits, which the Electoral Commission has recommended should
be reduced.165

The role of the Electoral Commission

One of the other major innovations of the Political Parties, Elections and Referendums
Act 2000 is the creation of the Electoral Commission. Every effort has been made to
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ensure that the Commission is independent of government and the political parties.
The members are appointed by the Crown, but only with the agreement of the Speaker
and after consultation with the leaders of the registered parties that have at least two
MPs.166 The appointments must be approved by the House of Commons; the Electoral
Commissioners may be removed from office only on prescribed grounds and only after
an address by the House of Commons. An individual is not eligible for appointment
as an Electoral Commissioner if he or she is a member of a political party, an officer
or employee of a political party or has at any time in the preceding ten years been an
officer or employee of a party, a holder of elective office or a donor who appears in the
register of donors. A donation of as little as £1,001 would thus serve to disqualify.167

Also helping to ensure the independence of the Commission are the arrangements for
its financing, which is not determined by the government but by a Speaker’s Com-
mittee established by the Political Parties, Referendums and Elections Act 2000. The
committee consists of two ministers, the chairman of the Home Affairs Committee and
five backbench MPs selected by the Speaker.168

The Electoral Commission has a wide range of functions. It must publish a report
on the conduct of elections and referendums, keep under review a number of electoral
matters (including political party income and expenditure and political advertising in
the broadcast media).169 The Commission must also be consulted about any changes
to electoral law170 and is empowered to give advice and assistance (but not financial
assistance) to registration officers, returning officers, political parties and others.171 This
advice may be sought during election campaigns about election law.172 Independent
broadcasters must take into account the views of the Commission before making rules
relating to party political broadcasts and the £2m made available to the parties for
policy development is to be distributed in accordance with a scheme drawn up by the
Commission and approved by the Secretary of State for Constitutional Affairs.173 As
we have also seen the Commission plays a crucial part in the administration of the law
relating to donations to political parties and electoral expenditure. Under s 145 of the
2000 Act the Commission has a general duty to monitor compliance not only with 
the provisions of the Political Parties, Elections and Referendums Act, but also ‘the
restrictions and other requirements imposed by other enactments’ relating to ‘election
expenses incurred by or on behalf of candidates at elections’, which extends obviously
to the Representation of the People Act 1983.174 But although the Commission has wide 
powers of investigation, it bears no responsibility for the prosecution of offenders.

F. Electoral systems and electoral reform

Under the present electoral system in the United Kingdom, each constituency returns
a single member. Each elector can vote for only one candidate and the successful can-
didate is the one who receives the highest number of valid votes. This system of ‘first
past the post’ is known as the relative majority system since whenever there are more
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than two candidates in a constituency, the successful candidate may not have an abso-
lute majority of votes but merely a majority relative to the vote of the runner-up. This
system is simple, but as a means of providing representation in Parliament it is very
crude. It makes no provision for the representation of minority interests, nor does 
it ensure that the distribution of seats in the Commons is at all proportionate to the
national distribution of votes. In Britain, the general tendency of the system has been
to exaggerate the representation of the two largest parties and to reduce that of the
smaller parties; but even for the larger parties there is no consistent relation between
the votes and the seats they obtain. The distortion felt by some is illustrated by the
general election of 2005 which saw the Labour party win 355 of the 646 seats (with
a majority of 65) with only 36 per cent of the vote (and with the support of only 22
per cent of those eligible to vote).175 The advantages claimed for the system include the
simplicity of the voting method, the close links which develop between the member
and his or her constituency, and its tendency to produce an absolute majority of seats
in the House out of a large minority of votes. In defence of the system it is claimed
that the function of a general election is to elect a government as well as a Parliament
and that the system produces strong government. This last claim needs to be exam-
ined with care, since a relatively small change of political support in a few constituencies
may be exaggerated into an apparent change of mind from one party to the other by
a majority of the electorate.

Other voting systems

Other electoral systems have long been devised with a view to securing better repre-
sentation of minorities and a distribution of seats which bears a less haphazard rela-
tion to the votes cast. Many different systems are used in other countries.176 One method,
the alternative vote system which operates in Australia (where it is known as prefer-
ential voting), retains single-member constituencies but allows the elector to express a
choice of candidates in order of preference. If no candidate has an absolute majority
of first preferences, the lowest on the list is eliminated and his or her votes are distributed
according to the second preference shown on the voting papers. The procedure con-
tinues until one candidate obtains an absolute majority. This system eliminates the return
of a candidate on a minority vote when account is taken of second and later prefer-
ences, but it would not necessarily secure representation in the Commons proportional
to the first preferences of the electorate on a national basis. Other systems have been
designed to secure representation in Parliament directly proportional to the national
voting strengths of the parties. Thus by the list system, as used in Israel and South Africa,
voting for party lists of candidates takes place in a national constituency, with each
party receiving that number of seats which comes closest to its national votes; this 
system does not provide for any local links between voters and their representatives.
In Germany, a mixed system is used by which each elector has two votes, one to elect
a candidate in a single-member constituency, the other to vote for a party list; the list
seats are assigned to parties to compensate for disproportionate representation arising
from the constituency elections, but a party must record 5 per cent of the national vote
or win three constituencies to gain any list seats. A similar system to replace first past
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the post was introduced in New Zealand in 1993 where it is known as mixed member
proportional.177

The system which is likely to produce a reasonably close relationship between 
votes and seats while maintaining a local basis for representation is that of the single
transferable vote. This method has been used within the United Kingdom for several
purposes.178 It would require the country to be divided into multi-member constituen-
cies, each returning between three and, say, seven members. Each elector would have
a single vote but would vote for candidates in order of preference. Any candidate obtain-
ing the quota of first preferences necessary to guarantee election would be immediately
elected, the quota being calculated by a simple formula: in a five-member constituency,
this quota would be one vote more than one-sixth of the total votes cast. The surplus
votes of a successful candidate would be distributed to other candidates proportion-
ately according to the second preference expressed; any candidate then obtaining the
quota would be elected and a similar distribution of the surplus would follow. If at
any count no candidate obtained the quota figure, the candidate with the lowest num-
ber of votes would be eliminated and all those votes distributed among the others. Under
this scheme, parties would both nationally and locally be likely to secure represen-
tation according to their true strength; minority parties and independent candidates 
would stand a better chance of election; and the number of ineffective votes would be
reduced. Within the constituency, electors could in their order of preference choose
between candidates from the same party and could base their choice of candidates on
non-party considerations. Unless voting habits were to change, one party would be less
likely to secure an absolute majority of seats in the Commons than at present; and
Britain would become used to periods of minority or coalition government.179

Electoral reform

The case for electoral reform has been examined many times and a number of differ-
ent electoral systems have been introduced in Britain since 1997. Under the Scotland
Act 1998, a form of the additional member system has been adopted for elections to
the Scottish Parliament, which contains 73 constituency members and 56 regional mem-
bers.180 Registered parties may submit lists of candidates to be regional members for
a particular region, with up to 12 names on each party list, although only seven may
be elected.181 Electors have two votes: one for a constituency member; and the other
for regional members to be exercised by voting for a political party which has sub-
mitted a regional list.182 Constituency members are to be elected by first past the post
as is currently the case for Westminster elections, and a measure of proportionality is
secured by the regional member seats; these are allocated to the parties on the basis of
a complex formula which allocates seats according to votes cast for the party in the
region.183 The regional member constituencies are the same constituencies which existed
for the purposes of the European Parliament, before the European Parliamentary
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Elections Act 1999. The new electoral system for European Parliament elections is 
very different (based on closed party lists in much larger regional constituencies) and
is considered in chapter 8. A system similar to the Scottish system is in place for the
National Assembly for Wales.184

Different systems have been adopted for the Northern Ireland Assembly and the Greater
London Authority. In the case of the former, the single transferable vote is used 
to elect six candidates from each of the parliamentary constituencies for Northern
Ireland.185 The single transferable vote is defined in the Act as a vote (a) ‘capable 
of being given so as to indicate the voter’s order of preference for the candidates for
election as members for the constituency’ and (b) ‘capable of being transferred to the
next choice when the vote is not needed to give a prior choice the necessary quota of
votes or when a prior choice is eliminated from the list of candidates because of a
deficiency in the number of votes given for him’.186 In the case of London, the system
is different again. An elector has three votes: one for a mayoral candidate; one (a con-
stituency vote) for an Assembly candidate; and one (a London vote) for a registered
party or an individual candidate standing for election as London member.187 Mayoral
candidates are elected by simple majority unless there are more than two in which case
the supplementary vote system is used: this means that where none of the candidates
has a majority of the votes cast, all but the first two are eliminated with the second
preference votes of the eliminated candidates then distributed to the candidates still 
in the contest.188 The Assembly is elected on the basis of a variation of the additional
member system used in Scotland and Wales.189

The Jenkins Commission

There are thus new electoral systems for the European Parliament and for the devolved
bodies. But what about Westminster? There have been many proposals for reforming
the Westminster system, one of the earliest being a recommendation by a royal com-
mission in 1910 for the introduction of the alternative vote.190 This was followed in
1917 by the recommendations of a Speaker’s Conference on electoral reform for the
adoption of the single transferable vote.191 But after some vacillation Parliament refused
to accept either this or the alternative vote. The matter was revived by the second Labour
government in 1929192 and a Bill which sought to introduce the alternative vote was
passed by the Commons but abandoned when the government fell in 1931. The
Speaker’s Conference on electoral reform in 1944 rejected by a large majority proposals
for change, as did a similar conference in 1967.193 Electoral reform nevertheless con-
tinued to have its strong advocates, with few countries electing their legislatures on the
basis of first past the post and with all the new electoral regimes adopted in Britain in
recent years rejecting it in favour of a system which is perceived to be fairer in terms
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of producing a more representative outcome. Before the general election in 1997, the
Labour and Liberal Democratic parties agreed that an early referendum should be held
on electoral reform and a commitment to this effect was included in the Labour party’s
general election manifesto of that year.

In acknowledgement of the manifesto commitment, in December 1997 the Prime
Minister appointed the Independent Commission on the Voting System under the chair-
manship of Lord Jenkins to consider and recommend alternatives to the voting system
for Westminster elections. By its terms of reference the Commission was required to
‘observe the requirement for broad proportionality, the need for stable Government,
an extension of voter choice and the maintenance of a link between MPs and geographical
constituencies’. The Commission recommended the introduction of ‘a two-vote mixed
system which can be described as either limited AMS or AV top-up’. The majority of
MPs (80–85 per cent) would continue to be elected from single-member constituencies,
but by alternative vote; and the remainder ‘elected on a corrective top-up basis which
would significantly reduce the disproportionality and the geographical divisiveness’ which
were said to be inherent in first past the post.194 Although the report and its proposals
were widely praised for their elegance and subtlety, at the time of writing no referen-
dum on these or other proposals has been held and there is no likelihood in the fore-
seeable future of the Labour government proposing any change to the voting system
for the House of Commons. Nevertheless, it is possible that some form of proportional
representation could be introduced for the House of Lords should further reform of
the Lords lead to a wholly or partially elected chamber.195

G. Membership of the House of Commons

The following are the main categories of persons who are disqualified from sitting and
voting in the House of Commons.196

(a) Both by common law and by statute, aliens are disqualified; citizens of Common-
wealth countries and the Republic of Ireland are not disqualified.197

(b) Persons under 21.198

(c) Mental patients. Under the Mental Health Act 1983, s 141, when a member is
ordered to be detained on grounds of mental illness, the detention must be reported
to the Speaker. The Speaker obtains a medical report from two medical specialists, 
followed by a second report after six months. If the member is still detained and suf-
fering from mental illness, his or her seat is vacated.
(d) Peers and peeresses. But following the House of Lords Act 1999, hereditary peers
are no longer disqualified unless they are one of the 92 hereditary peers (on which see
below) who have retained their membership of the House under s 2 of the Act.
(e) Bankrupts. Under the Insolvency Act 1986, s 426A, a person who is subject to a
bankruptcy restriction order is disqualified from membership of the Commons (and
from sitting in the House or on a committee). Where a sitting member is adjudged
bankrupt, his or her seat becomes vacant when six months have elapsed without the
judgment being annulled.
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(f ) Persons guilty of corrupt or illegal practices, under the Representation of the People
Act 1983. A person found to have committed a corrupt practice is disqualified from
being elected to the Commons for five years; and anyone found to have committed an
illegal practice is disqualified for three years.199

(g) Under the Forfeiture Act 1870, a person convicted of treason is disqualified from
membership until expiry of the sentence or receipt of a pardon. The effect of the Criminal
Law Act 1967 was that other criminal convictions, even where a substantial prison
sentence was imposed, did not disqualify from the House. Thus prisoners convicted of
terrorist offences in Northern Ireland could be nominated and elected to the Commons,
although they were unable to attend at Westminster.200 Since 1981, a person convicted
of an offence and sentenced to prison for more than a year by a court in the United
Kingdom or elsewhere is, while detained in the British Isles or in the Republic of Ireland
or unlawfully at large, disqualified from being nominated and from being a member.
If he or she is already a member, the seat is vacated.201

It is within the disciplinary powers of the House to expel a member, but expulsion
does not prevent him or her from being re-elected.202 Formerly a person who held 
contracts with the Crown for the public service was disqualified from membership. 
But this disqualification was abolished in 1975 along with the disqualification of those
who held pensions from the Crown. It was also the case that ordained clergy and 
ministers of the Church of Scotland were disqualified from membership of the House
of Commons.203 But these disqualifications were removed in 2001,204 although it is 
still provided that a person is disqualified from being or being elected as a member of
the House of Commons if he is a Lord Spiritual (that is to say, one of the Bishops 
of the Church of England who is a member of the House of Lords).

Disqualification of office-holders

In addition to the above, there are a number of office-holders who are also disqualified.
Until 1957 the law governing the disqualification which arose from the holding of 
public offices was ‘archaic, confused and unsatisfactory’.205 That law had grown out
of ancient conflicts between Crown and Commons. During the early 17th century, the
House secured recognition of the right to control its own composition. In particular,
the House asserted the principle that a member could not continue to serve when
appointed by the Crown to a position the duties of which entailed prolonged absence
from Westminster. After 1660, the House feared that the Crown would exercise exces-
sive influence over it by the use of patronage and sought to avert a situation in which
members held positions of profit at pleasure of the Crown. This fear led in 1700 to a
provision in the Act of Settlement to the effect that no one who held an office or place
of profit under the Crown should be capable of serving as a member of the House.
This provision, which would have excluded ministers from the Commons, was
repealed before it took effect. In its place, the Succession to the Crown Act 1707 enabled
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certain ministers to retain their seats in the House, subject to re-election after appoint-
ment, but excluded those who held office of a non-political character, for example in
what today would be regarded as the civil service. But much legislation was necessary
to establish the distinction between ministerial, or political, office-holders, who were
eligible for membership and non-political office-holders, who were excluded. More-
over, it was necessary to restrict the number appointed to ministerial office from the
Commons, to avoid a situation in which the executive (now in the form of the Prime
Minister) exercised excessive control by patronage over the House.

The House of Commons Disqualification Act 1957 (re-enacted in 1975) replaced 
disqualification for holding ‘an office or place of profit under the Crown’ by dis-
qualification attached to the holding of specified offices. There are three broad reasons
for disqualification: (1) the physical impossibility for certain office-holders of attend-
ance at Westminster, (2) the risk of patronage and (3) the conflict of constitutional
duties. Under s 1 of the 1975 Act, the disqualifying offices fall into six categories:

(a) A great variety of judicial offices, listed in Sch 1 of the Act, including judges in the
High Court and the Court of Session, circuit judges in England and Wales, sheriffs in
Scotland, as well as the holders of less senior judicial office. The principle is that no
person may hold full-time judicial office and be a practising politician. Lay magistrates
are not affected.
(b) Employment in the civil service of the Crown, whether in an established or 
temporary capacity, whole-time or part-time. The disqualification extends to members
of the civil service of Northern Ireland and the diplomatic service. Civil servants who
wish to stand for election to Parliament are required by civil service rules to resign
before becoming candidates.206

(c) Membership of the regular armed forces of the Crown. Members of the reserve
and auxiliary forces are not disqualified if recalled for active service. Members of the
armed forces, like civil servants, must resign before becoming candidates for election
to Parliament and they may apply for release to contest an election. A spate of such
applications in 1962 led to the appointment of an advisory committee of seven mem-
bers to examine the credentials of applicants and to test the sincerity of their desire to
enter Parliament.207

(d) Membership of any police force maintained by a police authority.
(e) Membership of the legislature of any country or territory outside the Common-
wealth, except – following the Disqualifications Act 2001 – in the case of the Republic
of Ireland. It is likely that members of a legislature other than that of the Irish Republic
would be debarred by their status as aliens from membership of the Commons.
( f ) A great variety of disqualifying offices arising from chairmanship or member-
ship of commissions, boards, administrative tribunals, public authorities and under-
takings; in a few cases the disqualification attaches only to particular constituencies
(Sch 1, Parts 2–4). As these offices cover such a wide range, each office is specified by
name. The Schedule may be amended by Order in Council made following a resolution
approved by the House of Commons (s 5). This power obviates the need for amendment
by statute as and when new offices are created. The Queen’s Printer is authorised to
print copies of the 1975 Act as it is amended by subsequent Orders in Council.

For one purpose alone acceptance of an office of profit continues to disqualify. From
early times a member of the House was in law unable to resign his seat and accept-
ance of an office of profit under the Crown was the only legal method of release from
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membership. The offices commonly used for the purpose were the office of Steward or
Bailiff of the Chiltern Hundreds or of the Manor of Northstead. Under the Act of 1975
these offices are disqualifying offices (s 4). Appointment to them is made by the
Chancellor of the Exchequer on the request of the member concerned.

Other matters

1. Ministers in the House of Commons. British practice requires that the holders of
ministerial office should be members of either the Commons or the Lords and that the
great majority should be drawn from the Commons. But it has long been necessary
for limits to be imposed on the number of ministers who may sit in the Commons, lest
excessive powers of patronage be exercised by the Prime Minister over the House. The
present law is found partly in the House of Commons Disqualification Act 1975 and
partly in the Ministerial and Other Salaries Act 1975. Section 2 of the former Act allows
no more than 95 holders of ministerial office (whether paid or unpaid, it would seem)
to sit and vote in the Commons; this limit had been raised from 70 to 91 in 1964208

and to 95 in 1974.209 If more members of the Commons are appointed to ministerial
office than are allowed by law, those appointed in excess must not sit or vote in the
House until the number has been reduced to the permitted figure (s 2(2)). The
Ministerial and Other Salaries Act (as amended) sets out the salaries payable to various
categories of ministerial office, these salaries being subject to revision.210 Schedule 1 
to the Act imposes limits on the total number of such salaries payable at any one time
to the various categories. Thus, in category 1 (holders of posts in the Cabinet apart
from the Lord Chancellor) not more than 21 salaries are payable. Not more than 50
salaries are payable to posts in category 1 taken together with category 2 (ministers
of state and departmental ministers outside the Cabinet). Not more than 83 salaries
are payable to posts in categories 1, 2 and 4 (parliamentary secretaries) taken together.
In addition, salaries are paid to the law officers of the Crown (category 3), to five Junior
Lords to the Treasury (government whips in the Commons) and to seven assistant whips
in the Commons, as well as to various political posts in the royal household, some of
which may be held only by members of the Lords. Provision is also made for the pay-
ment of salaries to the Leader of the Opposition and to the Opposition whips (s 2).

2. Effects of disqualification. If any person is elected to the House while disqualified
by the 1975 Act, the election is void (s 6(1)) and this could be so determined on an
election petition. If a member becomes disqualified after election, his or her seat is vacated
and the House may so resolve. Before 1957, Parliament might pass an Act of Indemnity
in favour of members who had unwittingly become subject to disqualification. Today,
the House may direct by order that a disqualification under the 1975 Act which existed
at the material time be disregarded if it has already been removed (for example, by 
the member’s resignation from the office in question) (s 6(2)). Thus a new election is
unnecessary where the House itself has dispensed with the consequences of the dis-
qualification, but no such order can affect the proceedings on an election petition 
(s 6(3)). Disputed cases of disqualification are in general determined by the House 
after consideration by a select committee. Thus in 1961 the Committee of Privileges
reported that Mr Tony Benn was disqualified because he had succeeded to his father’s
peerage while a member of the Commons.211 While disputes under the 1975 Act as to
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disqualifying offices arise rarely, the Judicial Committee of the Privy Council has 
jurisdiction to declare whether a person has incurred a disqualification under that 
Act (s 7). Any person may apply to the Judicial Committee for a declaration of dis-
qualification but must give security for costs. Issues of fact may on the direction of the
Judicial Committee be tried by the High Court in England, the Court of Session in
Scotland or the High Court in Northern Ireland (s 7(4)). A declaration may not be made
if an election petition is pending, if one has been tried in which disqualification on the
same grounds was in issue, nor where the House has given relief by order (s 7(5)). This
procedure has yet to be used.212 Another procedure open where there is a dispute over
disqualification is for the Commons to petition the Crown to refer the matter to the
Judicial Committee of the Privy Council for an advisory opinion on the law.213

H. The House of Lords

Historically, membership of the House of Lords was confined to hereditary peers 
and the bishops of the Church of England.214 The former inherited their status and a
considerable body of law has developed to regulate title to the peerage.215 The latter
held their position ex officio and ceased to occupy a seat in the Lords on resignation
or retirement. In 1876, provision was made for the appointment of Lords of Appeal
in Ordinary to conduct the judicial business of the House;216 and in 1958 the Life Peerages
Act allowed for the appointment of others to the peerage for life, without the con-
ferring of a title which would pass to succeeding generations. Membership of the 
House of Lords was thus confined to those who inherited their position or who were
appointed by the Crown (in the case of the bishops, the law lords and the life peers).
The House of Lords Act 1999 broke the link between the hereditary peerage and 
membership of the House of Lords:217 until then all hereditary peers were entitled to
a seat in the Lords. There continue to be four categories of members of the House of
Lords, although the effect of the House of Lords Act 1999 has been greatly to alter
the balance between the different categories, with hereditary peers displaced by the life
peers as the largest group. The four categories of membership are as follows:

(a) Life peers created under the Life Peerages Act 1958.
(b) Law Lords appointed under the Appellate Jurisdiction Act 1876.
(c) Lords Spiritual, being 26 senior clergy of the Church of England.
(d) Hereditary peers, of whom there are 92.

Life peers

It was decided in 1856 that the Crown, although able to create a life peerage, could
not create such a peerage carrying with it the right to a seat in the House of Lords.218

If life peers were to be created to sit in the Lords, legislation was thus necessary. 
The Life Peerages Act 1958 both strengthened the Lords and weakened the hereditary
principle. The Act enabled the Queen by letters patent to confer a peerage for life with

CAAC09  8/8/06  4:05 PM  Page 180



 

Chapter 9 · Composition and meeting of Parliament 181

219 See Brazier, Constitutional Practice, p 241.
220 See pp 182–3 below.
221 See pp 155, 178 above.
222 See Scotland Act 1998, s 16; Government of Wales Act 1998, s 13; and Northern Ireland Act 1998, 

s 36(6).
223 For details of its work, see www.houseoflordsappointmentscommission.gov.uk.
224 See Cm 4183, 1999.
225 For an account of the work of the Committee, see Cm 4057, 1998, ch 14.
226 For a full account, see Russell, Reforming the House of Lords.
227 Appellate Jurisdiction Act 1876, s 6, as amended by the Courts and Legal Services Act 1990, s 71, and

Sch 10. See ch 18 B below.

a seat in Parliament on a man or woman. It did not restrict the power of the Crown
to confer hereditary peerages, although it made it unnecessary for new hereditary 
peerages to be created. In fact very few hereditary peerages have since been created,
although Mrs Thatcher revived the practice of making such appointments when she
nominated Viscount Whitelaw and Speaker Thomas in 1983.219 An appointment
under the 1958 Act is irrevocable: there is no room for second thoughts; unlike a hered-
itary peerage, a life peerage cannot be disclaimed.220 In October 2005 there were 604
life peers, of whom 131 were women. Life peers may not vote in House of Commons
elections and they may not stand as parliamentary candidates.221 But they may vote
and stand for election to the devolved parliament and assemblies.222

There is a great deal of criticism that the system of appointment on the recommen-
dation of the Prime Minister is an inappropriate way to recruit a legislative chamber
and that it allows too much patronage on the part of the Prime Minister. In order to
address such criticism, Mr Blair took steps to reduce his powers of patronage by estab-
lishing the House of Lords Appointments Commission which is a non-statutory, non-
departmental public body, attached to the Cabinet Office.223 It is chaired by a peer and
its members include nominees of the three main national political parties and three inde-
pendent members. The role of the Commission is to make recommendations for non-
political peers and to vet all nominations for peerages by the political parties on grounds
of propriety. Prior to the creation of the Commission in 2000,224 this latter role was
performed by the Political Honours Scrutiny Committee which still operated to scrutinise
political honours other than peerages (such as knighthoods) until it was abolished in
2005.225 But it remains the case that although Canada also has a nominated second
chamber (the Senate), nomination is nevertheless an uncommon method of composi-
tion when compared to other countries, where second chambers are typically elected,
either directly (as in Australia or the USA) or indirectly (as in France and Germany).226

Law Lords and Lords Spiritual

The 12 peers appointed under the Appellate Jurisdication Act 1876 to perform the 
judicial functions of the House of Lords are styled Lords of Appeal in Ordinary. They
may sit and vote for life, notwithstanding resignation or retirement from their judicial
appointment. To be qualified for appointment, they must have held high judicial office
for two years in the United Kingdom, or in England and Wales have had a right of
audience in relation to all proceedings of the Supreme Court, in Scotland have been
an advocate (or a solicitor entitled to appear in the Court of Session), or in Northern
Ireland have been a practising barrister or solicitor, in each case for at least 15 years.227

In practice at least two of the law lords are appointed from Scotland and one from
Northern Ireland, reflecting the fact that the House of Lords continues to be the final
court of appeal from these jurisdictions (although only in civil matters in relation to
Scotland). In addition to the 12 serving law lords, there are always a number of retired
law lords who are members of the House of Lords. Both serving and retired members
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may and do take part in the political business of the House, particularly on matters where
their legal experience can be brought to bear. The judicial members of the House have
in the past taken an active and notable part in debates about the reform of the legal
profession on the one hand228 and human rights on the other.229 It is nevertheless unusual
for the senior judges to be members of a legislature, and although the practice is not
without its merits,230 these arrangements will change when the Constitutional Reform
Act 2005 comes into force, establishing a new Supreme Court of the United Kingdom.231

The Lords Spiritual are 26 bishops of the Church of England; they hold their seats
in the Lords until they resign from their episcopal office. The Archbishops of
Canterbury and York and the Bishops of London, Durham and Winchester have the
right to a seat. The remaining Lords Spiritual are the 21 other diocesan bishops hav-
ing seniority of date of appointment, with the exception of the Bishop of Sodor and
Man who may not take a seat. When a bishop with a seat in the Lords resigns or retires,
his place in the Lords is taken by the next senior diocesan bishop.232 In 1847, it was
enacted that the number of bishops sitting in Parliament should not be increased when-
ever a new diocesan bishopric is created.233 This right of representation is nevertheless
not extended to other faiths or churches and its continued existence reflects the special
constitutional position of the Church of England. Although justified historically, such
representation is bound to be closely questioned in an age which is simultaneously both
more multicultural and more secular. It is possible for members and clergy of other
churches and faiths to be appointed under the Life Peerages Act 1958, in the case of
those churches and faiths which do not prohibit their senior clergy from accepting 
positions of political authority.234 But this is not the same as an entitlement to a 
guaranteed number of places.

Hereditary peers

It was previously the case that a hereditary peerage carried with it the right to a seat
in the House of Lords. The House of Lords Act 1999 now provides that hereditary
peers are no longer entitled to membership of the Lords. But hereditary peers have not
been excluded altogether. In order to expedite the passing of the House of Lords Act
1999, the government accepted an arrangement whereby 90 hereditary peers (plus 
the Earl Marshal and the Lord Great Chamberlain)235 would remain in the Lords until
the process of reform was completed.236 These 90 are elected by secret ballot from the
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hereditary peers in accordance with the standing orders of the House. In 2000, the
House of Lords was thus still graced by two dukes, one marquess, 28 earls and countesses
and 17 viscounts. The removal of the hereditary peers was nevertheless challenged as
breaching the Treaty of Union, which provides a guarantee that 16 Scottish peers would
be accepted into membership of the House of Lords. But this was rejected by the House
of Lords Committee of Privileges, which concluded that the Treaty of Union did not
provide an unalterable restraint on the power of Parliament.237 Hereditary peers are
now eligible to vote and to stand for election to Parliament, unless they are members
of the House of Lords.238

Under the standing orders of the House governing the election of hereditary peers,239

15 of the 90 places were set aside for those hereditary peers who were office-holders
in the House: deputy speakers and deputy chairmen of committees. They are elected
by the whole House. The remaining 75 places are elected by the hereditary peers to
reflect the strength of the different parties from among their number. So 42 places were
allocated to the Conservatives; three to the Liberal Democrats; two to Labour; and 
28 to the cross-benchers. These members were elected from constituencies of their 
own party or group (so that, for example, only Conservative hereditary peers elected
the 42 Conservatives).240 A peerage cannot be alienated or surrendered, although
under the Peerages Act 1963 a hereditary peer may disclaim his or her title for life.241

The primary purpose of granting this right was to enable hereditary peers to sit in the
Commons, following an unsuccessful action by Tony Benn, then Viscount Stansgate
by succession, who challenged the existing law which disqualified members of the Lords
from standing for election to Parliament.242 But the 1963 Act has been largely over-
taken by the House of Lords Act 1999, as a result of which a hereditary peer may be
a member of the House of Commons, provided that he or she is not also a member of
the House of Lords.

I. Reforming the membership of the House of Lords

Although there are thus a number of different routes to membership of the House of
Lords, a member may not take his or her seat until he or she has obtained a writ 
of summons, which is issued at the direction of the Lord Chancellor by the Clerk of 
the Crown in Chancery (a senior officer of the House; also the Lord Chancellor’s
Permanent Secretary). New writs are issued before the meeting of each Parliament to
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all Lords – temporal and Spiritual – who are entitled to receive them.243 Writs are also
issued to peers newly created during the life of a Parliament. But no writs are issued
to any peer who is known to be disqualified from sitting and there are currently four
categories of disqualification:244 aliens;245 those under the age of 21;246 those in respect
of whom a bankruptcy restriction order has been made;247 and those convicted of trea-
son (until they have served their sentence or been pardoned).248 Convicted persons may
resume their seats after serving a prison sentence.249 It is also necessary for a new peer
to be formally introduced into the House. A day for this purpose is fixed by the Lord
Chancellor and by custom not more than two introductions may take place on any
one day. Lords are normally introduced by two peers ‘of the same degree in the House’.250

It is not to be overlooked that despite the manner of its composition and the formality
of its proceedings, the House of Lords exists principally to transact political business.
This gives rise to questions about the political balance of the chamber and the obli-
gations of its members.

The political composition of the House of Lords

The effect of the House of Lords Act 1999 was significantly to reduce the size of the
House of Lords: in 1999, there were 1,295 members who were culled to 695 by October
in the following year. This still makes the House of Lords the largest second chamber
in Europe. Of these 695, 549 were life peers; 28 law lords; 26 bishops and archbishops;
and 92 hereditary peers. A common refrain about the unreformed House was that 
it had an inbuilt Conservative bias. This is because most of the hereditary peers 
(who were the largest category of peers) were supporters of the Conservative party.
Conservative governments thus always had a majority in the Lords, while governments
of other parties were always in a minority.251 But although the House has been
reformed by the 1999 Act and although a large number of Labour peers have been
created since 1997, it was not until 2005 that Labour became the largest party: 210
of the 721 members in 2005 were declared as Labour; 208 Conservative; 74 Liberal
Democrat; and 192 as cross-benchers (non-party political or independent members).
The others include the bishops and those who are undeclared or who were on leave
of absence (on which see below). The government consequently does not have a
majority in the House of Lords, which is distinguished from the House of Commons
also by its strong independent element, with neither the cross-benchers nor the judges
or bishops taking a party whip.

The legislative role of the House of Lords makes it inevitable that the government
should have some presence in the chamber, to ensure that business is conducted
efficiently and that an account is given of government proposals. In recent years the
practice has been for only two Cabinet ministers to be drawn from the House of Lords,
these being the Lord Chancellor and the Leader of the House of Lords. By convention
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the Prime Minister must be a member of the House of Commons and the same is true
of other senior Cabinet posts: it is inconceivable in particular that the Chancellor of
the Exchequer could be a member of the House of Lords.252 But there is no reason in
principle why other ministers should not be based in the Lords and the life peerage
provides an opportunity for the Prime Minister to bring into his or her government an
individual who may not be a member of Parliament (as in the case of Lord Adonis by
Mr Blair). It also provides an opportunity for the Prime Minister to retain the services
of a minister who may have lost his or her Commons seat in a general election (as in
the case of Mrs Lynda Chalker who lost her seat in 1992 but who was elevated to the
peerage, retaining her position as minister for overseas development in Mr Major’s 
government). In 2005 there were in fact 20 ministers who held seats in the Lords. Apart
from the Lord Chancellor and the Leader of the House already referred to, these were
the Attorney-General, eight whips, the Advocate General for Scotland, three ministers
of state and five parliamentary secretaries.

Obligations of membership
Unlike the House of Commons, many members of the House of Lords are not engaged
full time in the business of the House or activities incidental thereto. Indeed it is one
of the strengths of the House that its many part-time members are occupied in other
pursuits, on the experience of which they may draw in their work in the upper cham-
ber. But there must be some obligation of attendance and participation, particularly
on the part of the life peers who have voluntarily assumed the benefits of office. House
of Lords Standing Order 23 – introduced on 16 June 1958 – provides that ‘Lords are
to attend the sittings of the House or, if they cannot do so, obtain leave of absence,
which the House may grant at pleasure.’ It is also provided, however, that this par-
ticular standing order ‘shall not be understood as requiring a Lord who is unable to
attend regularly to apply for leave of absence if he proposes to attend as often as he
reasonably can’.253 At any time during a Parliament, a Lord may obtain leave of absence
for the rest of the Parliament by applying in writing to the Clerk of the Parliaments.254

Before the beginning of every new Parliament, the Clerk of the Parliaments (a senior officer
of the House) writes to each member who was on leave in the previous Parliament
asking whether he or she wishes to apply for leave in the forthcoming Parliament.255

A peer who has been granted leave of absence is expected not to attend sittings of
the House during the period of leave, although provision is made for a peer who wishes
to terminate his or her leave of absence to give a month’s notice.256 The House has no
power to prevent the attendance of a peer who, having received a writ of summons,
does not observe the leave of absence rules.257 Apart from the law lords, who receive
a salary so long as they hold their judicial appointment, members of the House do not
receive a salary. Since 1957 a daily attendance allowance has been paid and travel costs
are met; attending peers also receive allowances for overnight stays away from home,
as well as for secretarial and research assistance. There is a sense, however, that mem-
bership of a part-time legislative chamber on an unpaid basis is difficult for people from
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outside London and the south-east. The average daily attendance in the House is said
to have more than trebled since the introduction of life peers: from 136 in 1959/60 to
446 in 1998/99. It has also been said that the introduction of life peers has broadened
the areas of expertise of the Lords, ‘beyond the traditional fields of agriculture, the
armed forces and the law’.258

Further reform

The House of Lords Act 1999 is designed to be only the first step in the process of
reform. In the reformed House it is proposed to remove the hereditary peers altogether
and to move to a position in which the House is seen to have more legitimacy. But, 
as was discovered by the Royal Commission on the Reform of the House of Lords
which reported in 2000, it is difficult to produce a solution for a reformed House which
commands agreement across the political spectrum.259 Democratic instinct suggests that
the only credible solution is a wholly or largely elected (directly or indirectly) Upper
House (perhaps one renamed as a Senate).260 But the difficulty with this is that it could
end up with a House wholly dominated by the political parties and, depending on elec-
tion results, with the same party in control of both the Commons and the Lords. In
that case, there would be little prospect of effective scrutiny or revision of government
business. Conversely, election could lead to a House with a majority different from
that of the Commons, leading to the alternative result of stalemate or gridlock in the
legislative process, with both Houses claiming a mandate for their actions and each
claiming a superior mandate to the other. It is thus a curious paradox that a nomin-
ated House without an electoral mandate is able to produce a revising chamber which
simultaneously provides a greater measure of independent scrutiny of government than
the House of Commons, without at the same time unduly impeding or frustrating the
implementation of the government’s programme.261

Any proposal for the reform of the composition of the House of Lords ought logic-
ally to begin by asking what it is we expect the House of Lords to do and to tailor
composition to function. If the purpose is to act as a restraint on government, the 
case for an elected chamber would be irresistible (provided election were guaranteed
to produce a House with a different political majority from the Commons). If, how-
ever, the purpose is (as currently) that of revision and scrutiny, there may be a case
for other methods of composition. It has, however, proved to be impossible to build
a consensus around the next stage of reform. An ill-fated white paper published in 2001
proposed the removal of the existing hereditary peers and the inclusion of a small num-
ber of members (20 per cent of the total number) who would be directly elected from
regional constituencies (in closed party lists) to ensure an appropriate level of regional
representation.262 On the other hand, the House of Commons Public Administration
Committee proposed that there should be a mixed house with 60 per cent of its 
members elected by a proportional voting system in multi-member constituencies, 
the remaining 40 per cent to be appointed.263 An attempt by a joint committee of the
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two House of Parliament in 2002–3 failed to broker a settlement on an issue where
the views of MPs and peers were revealed to be deeply divided.264 By September 2003,
the government appeared to have settled for a wholly appointed house stripped of 
remaining hereditary peers,265 with the second stage in the reform process proving 
as intractable as earlier attempts at Lords reform in 1918, 1945 and 1968.266

J. Meeting of Parliament

In law, a new Parliament is summoned by means of a royal proclamation. It is by the
Queen that Parliament is prorogued, which occurs when a session of Parliament is ter-
minated, and dissolved, when the life of one Parliament is brought to an end. These
powers of the Queen are prerogative powers, derived from the common law powers
of the Crown, not from statutes.267 They were used as political weapons by the Stuart
kings during their struggles with Parliament in the 17th century; since then they have
been subjected to both legal and political controls, originally to ensure that the King
could not govern without Parliament. In 1689, art 13 of the Bill of Rights provided
that ‘for redress of all grievances, and for the amending, strengthening and preserving
of the laws, Parliament ought to be held frequently’.268 In 1694, the Meeting of
Parliament Act (formerly the Triennial Act) supplemented this rather vague demand
by requiring that Parliament should meet at least once every three years, a requirement
which still forms part of the law.

Frequency and duration of Parliament

Although there is no rule of law expressly requiring this, in practice Parliament has
met annually ever since 1689. One reason for this is that since that time it has been
the practice for some essential legislation, including authority for certain forms of 
taxation and expenditure, to be passed only for a year at a time; this legislation must
therefore be renewed annually if lawful government is to be maintained.269 Today the
many pressures on government to maintain a flow of legislation through Parliament
and the expectation of all politicians that Parliament should meet regularly ensure that,
subject to customary periods of holiday, Parliament is in constant session. The Meeting
of Parliament Act 1694 also regulated the life of a Parliament: no Parliament was to
last for more than three years and, unless sooner dissolved, was then to expire by lapse
of time. The Septennial Act 1715 extended the life of Parliament to seven years but
the Parliament Act 1911 reduced the period to five years; the five-year period runs from
the day appointed by writ of summons for Parliament to meet after a general election.270

In practice, apart from the two world wars, when the life of Parliament was extended
annually to avoid the holding of a general election during wartime, all modern
Parliaments have been dissolved by the Queen, rather than expiring by lapse of time.
The length of recent Parliaments has varied: that elected in February 1974 lasted only
until October 1974; by contrast, the Parliaments elected in 1987 and 1992 lasted for
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almost the full five years, whereas those elected in 1997 and 2001 each lasted for 
four years.

Parliament continues for five years unless it is dissolved sooner by the Queen on the
advice of the Prime Minister. Save in exceptional circumstances, the Queen must give
effect to the Prime Minister’s request. The opportunity to choose the timing of a gen-
eral election is an important power at the disposal of the Prime Minister, who may choose
a time when there is a revival in the economy or when the government’s popularity is
rising. It is sometimes said that the right to request a dissolution is a powerful weapon
in the hands of a Prime Minister to compel recalcitrant supporters in the Commons to
conform. Where government policies are challenged by major national interests, the
Prime Minister may take the dispute to the electorate in the hope of getting renewed
support, as happened in February 1974 when Mr Heath called an election because the
miners’ strike challenged his economic policy. But dissolution is too ultimate a deter-
rent to be a convenient means of bringing pressure to bear on government members
of the Commons, since an election at an unfavourable time may mean that the party
goes out of office sooner than it otherwise would have done. Nevertheless, the possib-
ility of a dissolution before the statutory life of a Parliament has run its course leaves
the executive with a means of controlling Parliament which would not be available if
the law required an election of a new Parliament at prescribed intervals (for example,
once every four years).271 Since the Representation of the People Act 1867, the dur-
ation of Parliament has been independent of the life of the monarch.272

Dissolution and prorogation of Parliament

Modern practice is that the same proclamation both dissolves Parliament and summons
a new one. Formerly Parliament would be dissolved only after it had first been pro-
rogued, but dissolution may now occur while the two Houses are adjourned.273 After
the summoning of Parliament by proclamation, individual writs are issued to the mem-
bers of the Lords and writs are issued to returning officers commanding an election 
of members of the Commons to be held.274 Between general elections, a session of
Parliament usually runs from late October or early November for about one year. After
the long summer adjournment of both Houses, there is usually a short resumption of
the two Houses to complete necessary legislative business. Parliament is then prorogued
and a new session opens a few days later. When a vacancy occurs in the House dur-
ing a Parliament, for example by the death of a member, the Speaker may by warrant
authorise the issue of a writ for the holding of a by-election. When the House is sitting,
the Speaker issues the warrant upon the order of the House.275 By long-established cus-
tom of the House, the motion for the issue of a writ is moved by the Chief Whip of
the party which held the seat before the vacancy occurred. There is no time limit for
filling the vacancy. In 1973 the Speaker’s Conference on electoral law recommended
that the writ for a by-election should normally be moved within three months of the
vacancy occurring.276

CAAC09  8/8/06  4:05 PM  Page 188



 

Chapter 9 · Composition and meeting of Parliament 189

277 Parliament (Elections and Meetings) Act 1943, s 34.
278 Meeting of Parliament Act 1870, amending the Meeting of Parliament Act 1799.
279 Reserve Forces Act 1996, s 68(10), and Civil Contingencies Act 2004, s 28.
280 HC SO 1(1) and see HC 111 (1971–72).
281 On the Lord Chancellor, see ch 18 E below.
282 Under the Oaths Act 1978, s 5, members may make a solemn affirmation in lieu of the oath.
283 See Laundy, The Office of Speaker.

Prorogation brings to an end a session of Parliament. Parliament is prorogued not
by the Queen in person but by a royal commission, through whom the prorogation
speech reviewing the work of the session is delivered to Parliament. Parliament may
be recalled by proclamation at one day’s notice during a prorogation, if this should be
necessary.277 Prorogation terminates all business pending in Parliament, with the
exception of the judicial work of the House of Lords. Any public Bills which have not
passed through all stages in both Houses lapse. In the case of private Bills a resolution
may be passed before prorogation directing that a Bill be held over until the next ses-
sion. Each House may adjourn for such time as it pleases, but this does not end any
uncompleted business. The Queen may call on Parliament to meet before the conclu-
sion of an adjournment intended to last for more than 14 days.278 The standing orders
of each House authorise an adjournment of either House to be terminated at short
notice, should the Lord Chancellor or the Speaker be satisfied on the request of the
government that public interest requires it. Parliament must be recalled if the reserve
forces are called out or emergency regulations are made during an adjournment or 
prorogation.279

Opening of Parliament

After a dissolution or a prorogation, Parliament is opened by the Queen in person 
or by royal commissioners. When a new Parliament meets, the House of Commons
first elects a Speaker, for which purpose the MP who has the longest continuous period
of membership and is not a minister of the Crown presides over the proceedings.280

After this the House adjourns until the election of the Speaker has been announced to
the Lord Chancellor in the House of Lords.281 The Lords take the oath of allegiance
as soon as Parliament has been opened and the Commons as soon as the Speaker has
taken the oath.282 At the beginning of every session, the first business is the debate on
the speech from the throne. This speech announces in outline the government’s plans
for the principal business of the session. It is delivered in the House of Lords, to which
the Commons are summoned to hear the speech read by the Queen or by the Lord
Chancellor. In each House an address is moved in answer to the speech and a general
debate of national affairs takes place, lasting some four or five days.

The chief officer of the House of Commons is the Speaker. Except when the House
is in committee, he or she is its chair and is responsible for the orderly conduct of debate.
It is through the Speaker that the House communicates with the Queen. Today, the
Speaker is expected to act with complete impartiality between the parties and to pre-
serve the rights of minorities in the House.283 A member of the House is elected to be
Speaker at the beginning of each new Parliament and whenever a vacancy otherwise
occurs. It is customary for the party with a majority in the House to select a candid-
ate from among its own number, but that person will not necessarily be elected. When
Michael Martin from the Labour backbenches was elected to succeed Betty Boothroyd
in 2000, it was the first time in recent years that a retiring Speaker had been succeeded
by someone from the same side of the House. The election of Speaker Martin proved
controversial for a number of reasons and led to the introduction of formal rules for
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dealing with contested elections for Speaker in new standing orders of the House.284

If the Speaker in the previous Parliament is re-elected as an MP at the general election,
it is customary for him or her to be re-elected as Speaker when the new Parliament
meets. In such a case, he or she will have fought the election as Speaker, not as a 
member of his or her former party. While the Speaker is unable to represent his or her
constituency’s interests in debate, he or she is able to take up the grievances of con-
stituents privately with the departments concerned. The Speaker’s salary is payable out
of the Consolidated Fund. A retired Speaker receives a peerage by convention, and a
statutory pension. If a Speaker dies in office, all business of the House comes to a halt
until a successor is appointed.

The officers and administration of Parliament

The chief permanent officer of the House of Lords is the Clerk of the Parliaments,
appointed by the Crown and removable only by the Crown on address from the Lords.
His duties include the endorsement of every Act of Parliament with the date on which
it received the royal assent and the custody of one copy of every Act printed on vellum.
The Clerk of the House of Commons is the senior official in the lower House,
appointed by the Crown by letters patent. He or she is neither a civil servant nor an
employee of the House, and may be removed only on an address from the House. The
Clerk of the House is responsible for the records and journals of all proceedings in the
Commons, endorsing all Bills sent to the Lords and laying documents on the table of
the House. He or she is the Accounting Officer for House of Commons expenditure. The
Speaker’s Counsel advises the Speaker and officers of the House on matters of law and
his or her duties include the oversight of private legislation and the scrutiny of statutory
instruments. The Serjeant-at-Arms, appointed by the Crown, is responsible for enforc-
ing the orders of the House. Before the Queen appoints a new Serjeant-at-Arms, she
consults with the Speaker, who may take soundings in the House before the appoint-
ment is made.285 By the Parliamentary Corporate Bodies Act 1992, the Clerk of the
Parliaments and the Clerk of the House of Commons were respectively designated as
the Corporate Officers of the two Houses, each with capacity as a corporation sole to
hold property, make contracts and so on for the House in question.

The Palace of Westminster was formerly controlled on the monarch’s behalf by the
Lord Great Chamberlain but in 1965 control of the Palace (except for Westminster
Hall) passed to the two Houses. Control of that part occupied by the House of Lords
is vested in the Lord Chancellor and is exercised by the House of Lords Offices
Committee; and of that part occupied by the Commons in the Speaker. Administration
of the Commons was reformed by the House of Commons (Administration) Act 1978,
which established the House of Commons Commission effectively as the supervisory
body for House of Commons administration.286 The Commission consists of the Speaker,
the Leader of the House, a member nominated by the Leader of the Opposition and
three other members appointed by the House. The Commission is responsible for the
staff of the House, for preparing annual estimates of House expenditure and for 
supervising the departments into which the work of the House is organised. It also
publishes an annual report. Underlying these arrangements are such problems as how
much should be paid to service the activities of the House, what these activities should
be and whether the government should control the House’s expenditure. Acting on his
own authority, the Speaker in 1987 directed that a BBC film on the Zircon defence
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project, alleged to have been made in breach of the Official Secrets Act 1911, should
not be shown in a committee room at Westminster by backbench MPs. This action
was upheld by the Committee of Privileges.287 Concerns about security in the House
of Commons have led to the introduction of a number of physical barriers outside 
and inside Parliament in order to protect members from the threat of terrorists and
protestors. In 2004, field sports enthusiasts were able to breach security arrangements
to stage a demonstration on the floor of the Commons chamber, said to have been the
first violent intrusion of the Chamber since 1642. New arrangements were also intro-
duced for policing the Palace of Westminster which is now the responsibility of the
Metropolitan Police rather than the Serjeant-at-Arms. Restrictions have been imposed
by legislation on the right peacefully to protest outside Parliament,288 and a new joint
committee on security had been created to advise the Speaker on security matters.

CAAC09  8/8/06  4:05 PM  Page 191



 

1 Mill, Representative Government, ch 5.
2 Ibid.

Chapter 10

FUNCTIONS OF PARLIAMENT

We have already examined the relationship between Parliament, the executive and the
judiciary and the principle of responsible government. In looking more closely at the
functions of Parliament, we will focus attention on the House of Commons, since it is
the composition of this House that determines which party will form the government,
it is from the Commons that most ministers are drawn and it is the House of
Commons that by withdrawing its support can cause the Prime Minister to resign or
to seek a dissolution. But the work of the House of Commons must not be exagger-
ated beyond its context. First, the role of the House of Lords in Parliament, especially
in legislation, is significant, although the political role of the House is secondary to
that of the Commons. Second, the political authority of the House of Commons does
not extend to its undertaking the work of government itself. Most members of the
Commons are not members of the government. Nor could an elected assembly of 646
members itself take on the executive role in national affairs.

A classic statement of both the importance of parliamentary control of government
and its limitations was made by the political philosopher, John Stuart Mill:

There is a radical distinction between controlling the business of government, and actually
doing it. The same person or body may be able to control everything, but cannot possibly do
everything; and in many cases its control over everything will be more perfect, the less it 
personally attempts to do . . . It is one question, therefore, what a popular assembly should
control, another what it should itself do . . . Instead of the function of governing, for which
it is radically unfit, the proper office of a representative assembly is to watch and control the
government; to throw the light of publicity on its acts; to compel a full exposition and justification
of all of them which anyone considers questionable; to censure them if found condemnable,
and, if the men who compose the government abuse their trust, or fulfil it in a manner which
conflicts with the deliberate sense of the nation, to expel them from office, and either expressly
or virtually appoint their successors.1

Mill stressed that an important function of the Commons was also to be a sounding
board for the nation’s grievances and opinions, ‘an arena in which not only the 
general opinion of the nation, but that of every section of it . . . can produce itself in
full light and challenge discussion’.2

This high-principled analysis is still of value, even though the strength of the execu-
tive power today, the present electoral and party system and the fact that economic
and industrial power is located outside the House of Commons, together present a
formidable challenge to the political authority of the House. If it is a duty of the House
to find out about, scrutinise and influence the many acts of government agencies, two
consequences follow: first, the House needs procedures and resources that match the
scale of the task; second, the members of the House who do not hold ministerial office
need the political will to do more than simply sustain the government in office while
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voting through the measures laid before it. The creation by the Commons in 1979 of
a system of specialist committees to scrutinise the main departments of government
was a notable reform,3 but the committees operate within a House which for many
tasks still adopts an adversarial approach to politics in its proceedings.4 And although
parliamentary procedure has undergone a process of modernisation since 1997, the
reformer’s scalpel has been less keenly felt in this area than in others. Indeed it has been
suggested – perhaps with only some exaggeration – that the government’s approach
to legislative modernisation ‘always owed more to its desire to secure the passage of
its business than a desire to improve the effectiveness of parliamentary scrutiny’.5

Many writers have sought to list the principal functions of Parliament, a task com-
plicated by the fact that the House must supply the personnel of the government 
which it is expected to hold to account. Bagehot in The English Constitution included
within the functions of the House of Commons the expressive function (expressing the
opinion of the people), the teaching function and the informing function (‘it makes us
hear what otherwise we should not’),6 as well as the functions of legislation and finance.
In 1978, the House’s Select Committee on Procedure, whose report led to the reform
of the committee system in 1979, considered that the major tasks of the Commons fell
into four main categories: legislation, the scrutiny of the activities of the executive, the
control of finance and the redress of grievances.7 Inevitably these categories overlap
and the list does not include the broader political functions of the House that under-
lie its more detailed tasks. Here the work of Parliament will be examined under five
headings: (a) legislation; (b) conflict between the two Houses; (c) financial procedure;
(d) scrutiny of administration; and (e) its role as constitutional watchdog.8 The redress
of collective grievances is related to all these headings; the redress of individual
grievances is an aspect of the scrutiny of administration and also relevant is the
Parliamentary Ombudsman, whose work will be considered in chapter 29 D.

A. Legislation

In chapter 4, we saw that the legislative supremacy of Parliament does not mean that
the whole work of legislating is carried on within Parliament or that the parliamentary
stage is the most formative stage in the process of legislation. Many government pol-
icies can be achieved within the framework of existing legislation: for example, by the
provision of more money for certain purposes or by the use of existing powers to direct
local authorities. But other policies require legislation and most legislation is initiated
by the government. The scope for legislative initiatives by individual MPs is severely
limited, both because of restricted parliamentary time and of the tight hold the govern-
ment maintains over departmental action. The process by which government policies
are turned into law falls into three broad stages:

(a) before publication of the Bill;
(b) the passage of the Bill through Parliament;
(c) after the Bill has received the royal assent.
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In this section, emphasis is placed on the second of these stages. But stages (a) and (c)
are both important to an understanding of the legislative process.9 The process of 
legislation, like most aspects of parliamentary procedure, is complicated.10 A distinc-
tion must be drawn between public and private Bills. A public Bill seeks to alter the
general law and is introduced into Parliament under the standing orders of the two
Houses relating to public business. A private Bill is a Bill relating to a matter of indi-
vidual, corporate or local interest and is subject to separate standing orders relating
to private business.11 A private Bill must not be confused with a public Bill introduced
by a private member, which is known as a private member’s Bill.12

The pre-Bill stage

The life history of a Bill has usually begun long before it is laid before Parliament. The
source of a Bill may be in a party’s political programme or in the efforts of a pressure
group to get the law reformed. Public authorities may have experienced difficulties 
in administering the existing law and may seek wider powers. A royal commission, 
the Law Commissions or bodies such as the Committee on Standards in Public Life
may have published reports recommending reform. Economic problems or the action
of terrorists may have made it necessary for government to take preventive measures.
A decision of the courts, including the European Court of Human Rights and the
European Court of Justice, may have shown the need for legislation. The government
may have entered into a treaty which imposes an obligation to change the law of the
United Kingdom. Whatever the circumstances which cause legislation to be seen as 
necessary, before a Bill can be introduced into Parliament by the minister of the spon-
soring department, it must be adopted into the government’s legislative programme.
A Cabinet Committee on the Legislative Programme deals with legislative matters, and
the presenting of Bills to Parliament.

Within the limits of Cabinet approval, it is for the department primarily concerned
to decide what a Bill should contain and these instructions are conveyed to Parlia-
mentary Counsel, who are responsible for drafting all government Bills. While a Bill
is being drafted, extensive consultation may take place with other departments affected
and successive revisions of the draft Bill are circulated confidentially within govern-
ment. There may also be consultation with organisations outside government repres-
enting the interests primarily affected, but until recently it was uncommon for a draft
Bill to be disclosed. If more open consultation is desired, the government may publish
a consultative document, for example a ‘green paper’, which states the government’s
provisional views, or a ‘white paper’, which while stating the government’s decided
position may leave certain matters open for further discussion. Where green or 
white papers are published, they are sometimes debated in Parliament, but the pre-Bill
stage is essentially an administrative and political process which is carried on within
government and behind the closed doors of Whitehall. The House of Commons
Modernisation Committee has, however, welcomed the recent government practice of
publishing a number of Bills in draft form as providing a ‘real chance for the House
to exercise its powers of pre-legislative scrutiny in an effective way’. Although it was
unrealistic to expect all or most major Bills to be published in draft, the Committee
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has encouraged the government to make more use of pre-legislative scrutiny, even before
the legal text of a Bill is available. Such scrutiny also provides opportunities for non-
governmental organisations and other interest groups to be involved in the legislative
process.13 The government has undertaken to make more legislation available in draft
for scrutiny by select committees, and in the 2001–5 Parliament eight draft Bills were
considered by ad hoc joint committees drawn from both Houses of Parliament, while
several other Bills were considered by existing select committees. Legislation applying
only in Wales may be scrutinised by the National Assembly for Wales.14

Public Bill procedure

1. From first reading to committee. In the case of government Bills, the sponsoring
minister presents the Bill to the Commons; it receives a formal first reading and is then
printed and published. There follows the second reading of the Bill, when the House
may debate the general proposals contained in the Bill. If the second reading is opposed,
a division may take place on an opposition amendment to postpone the second read-
ing for three or six months or (more usually) on a reasoned amendment opposing the
Bill. For a government Bill to be lost on second reading would be a serious political
defeat. This setback has been avoided by most modern governments, but not by the
government in 1986 when the Shops Bill, to reform the law on Sunday opening of shops,
was defeated on second reading in the Commons by 296 votes to 282.15 The amount
of time devoted to the second reading of a Bill will vary, though there is evidence 
that more time is now spent on these debates than in the past. In the 1999–2000
Parliament the time ranged from 1.27 hours (Sea Fishing Grants (Charges) Bill) to 
6.51 hours (Transport Bill).16 Where a Bill involves new public expenditure or new 
taxation, the Commons must approve a financial resolution on the proposal of a 
minister before the clauses concerned may be considered in committee; the financial
resolution is approved immediately after a Bill’s second reading.17 In some cases the
second reading may take place in the Scottish Grand Committee,18 the Welsh Grand
Committee,19 or in a second reading committee.20 An expedited procedure exists for
Consolidation Bills.21

After second reading, a Bill is normally referred for detailed consideration to a stand-
ing committee, consisting of between 16 and 50 members nominated by the Committee
of Selection.22 The Committee of Selection must have regard to the qualifications of
the members and to the composition of the House, which means in practice that the
parties are represented as nearly as possible in proportion to their representation in
the House. If the government came into office with an overall majority over other 
parties and later lost that majority, questions would arise about its continuing 
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majorities on standing committees.23 Despite its name, a standing committee is con-
stituted afresh for each Bill. The chairman of a standing committee is a member of 
the chairmen’s panel appointed by the Speaker. Not more than two standing commit-
tees may be appointed for the committee stage of Bills which relate exclusively to
Scotland.24 Instead of referring a Bill to a standing committee, the House may commit
the Bill to a committee of the whole House,25 for which purpose the Speaker’s place
is taken by the Chairman of Ways and Means or one of the deputy chairmen. In prac-
tice this happens only on the proposal of the government, whether for minor Bills on
which the committee stage is purely formal, for Bills of outstanding political or con-
stitutional importance, or for Bills which the government wishes to see become law as
soon as possible.26

2. From committee to third reading. Whether a Bill is considered in standing com-
mittee or in committee of the whole House, the object of the committee stage is to
consider the individual clauses of the Bill and to enable amendments to be made. While
general approval has been given to the Bill on second reading, members opposed to
the Bill may use the committee stage to propose amendments narrowing the scope of
the Bill or in other ways rendering it more acceptable to them. Members may be able
to persuade the minister in charge of the Bill to reconsider a specific point, but the gov-
ernment expects to maintain its majority in committee and an amendment is not often
made against the wishes of the government. On one notable occasion, however, a com-
mittee of the whole House inflicted the first Commons defeat on the post-1997 Labour
government when it accepted an amendment to reject proposals for the detention 
without charge of terrorist suspects for up to 90 days.27 After the amendments to a
clause have been considered, there may take place a further debate on the motion that
the clause, or the clause as amended, should stand part of the Bill. Occasionally Bills
will formally be referred to a select committee, though this procedure is now used mainly
for the quinquennial armed forces Bills.28

When a Bill has completed its committee stage, it is reported as amended to the whole
House. On the report stage, further amendments may be made to the Bill on the pro-
posal of ministers, sometimes to give effect to undertakings which they have given in
committee, sometimes to remove amendments made in committee but not accepted by
the government. The Opposition may use the report stage to urge further amendments
upon the government, although it is rare for these amendments to succeed and the Speaker
has the discretion to select the amendments which will be debated.29 A Bill committed
to the whole House and not amended in committee is not considered by the House on
report. Bills which were considered by a second reading committee or the Scottish Grand
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Committee (but not the Welsh or Northern Ireland Grand Committees) may be
referred to a standing committee or to the Scottish Grand Committee for the report
stage, but there has been reluctance to deprive the whole House of its opportunity to
consider Bills on report.30 After a Bill has been considered on report, it receives its third
reading; only verbal amendments may be made to a Bill at this stage.31 Such debates
as there are tend to be brief and formal, although with a controversial Bill the
Opposition may wish once more to vote against it.

Government business and the role of backbenchers

1. Allocation of time. In the legislative work of the Commons, the time factor is always
of importance both to the government, which wishes to see its Bills pass through
Parliament without delay, and to the Opposition and backbench MPs, who may seek
to prolong proceedings as a means of persuading the government to make concessions.
Exceptionally, as in the case of the Criminal Justice (Terrorism and Conspiracy) Act
1998, the Anti-terrorism, Crime and Security Act 2001 and the Northern Ireland Assembly
(Elections and Periods of Suspension) Act 2003, the government may see the passage
of legislation as being of extreme urgency. But even in matters which are not themselves
urgent, the more time which one Bill takes, the less time is available in the House for
other legislation. As well as the power of the Speaker or chairman to require a member
to discontinue speaking who persists in irrelevance or tedious repetition,32 various 
methods of curtailing debates have been adopted by the House. The simplest method
is that known as the closure, by which any member (in practice usually a government
whip) may, either in the House or in Committee, move ‘that the question be now put’.
The chairman may refuse to put the motion on the ground that it is an abuse of the
rules of the House or an infringement of the rights of the minority; but if the chair-
man does not so refuse, the closure motion must be put forthwith and it is voted on
without debate. It can be carried in the House only if not fewer than 100 members
vote for the motion; if so carried, the debate cannot be resumed and the motion under
discussion must then be voted on.33

A second and more drastic method is the ‘guillotine’, by which a minister may move
an allocation of time order in the House to allot a specified number of days or por-
tions of days to the consideration of a Bill in committee of the whole House or on
report. The guillotine motion may be debated for no more than three hours. If it is
carried, it is the duty of the Business Committee, which consists of the Chairman of
Ways and Means and up to eight other members nominated by the Speaker, to divide
the Bill into parts and to allot to each part a specified period of time.34 A similar pro-
cedure exists by which the House may allocate time for the proceedings of a standing
committee on any Bill; the detailed allocation of time is then made by a business sub-
committee.35 The effect of an allocation of time order is that at the end of each allot-
ted period, the portion of the Bill in question is voted on without further discussion.
Compulsory timetabling of this kind can have the result that substantial parts of a Bill
have not been considered at all by the Commons before it is sent to the Lords. Business
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is traditionally conducted on the basis of informal agreements between party managers
in the House; but more recently an initiative has been taken for the formal time-
tabling of Bills by means of programme orders. This had been proposed by the House 
of Commons Procedure Committee as long ago as 1985 and was supported by the
Modernisation Committee ‘to secure a better discussion of legislation’, to the benefit
of all sides of the House: ‘The Government gets its legislation, the Opposition chooses
what areas get the focus of debate, and individual Members get greater certainty about
the progress of business and the timing of votes.’36 But despite its apparent benefits,
the routine use of timetabling is said to be controversial.37

2. Private members’ Bills. Although the bulk of the legislative programme is taken
up by government Bills, a small but significant part consists of Bills introduced by 
backbench MPs. Standing orders generally give precedence to government business but
they set aside 13 Fridays in each session on which private members’ Bills have prior-
ity. On the first seven of these Fridays, precedence is given to the second reading of
Bills presented by members who have secured the best places in the ballot for private
members’ Bills held at the beginning of each session. On the remaining Fridays, pre-
cedence is given to the later stages of those Bills which received their second readings
earlier in the session.38 One of the standing committees is used primarily for the com-
mittee stage of private members’ Bills, but these Bills may instead be referred to other
standing committees which are not occupied with government Bills; the composition
of a standing committee on a private member’s Bill usually reflects the voting of the
House on second reading, so that the supporters of the Bill form a majority. Private
members’ Bills are used for a variety of purposes including matters of social reform
(for example, abortion and divorce law reform) on which public opinion may be too
sharply divided for the government to wish to take the initiative, matters of special
interest to minority groups (for example, rights of disabled persons) and topics of law
reform which may be useful but have too low a priority to find a place in the govern-
ment’s programme.39

A private member may not propose a Bill the main object of which is the creation
of a charge on the public revenue;40 where a Bill proposes charges on the revenue which
are incidental to its main object, a financial resolution moved by a minister is needed
before the financial clauses can be considered in committee. It is not the practice for
the government to use its majority to defeat a private member’s Bill by applying the
whips.41 The government has undertaken ‘to make available the resources of parliamentary
counsel whenever it appears that a bill is likely to pass, for the purpose of ensuring
that its terms give effect to its supporters’ intentions’. This assistance is provided whether
or not the government supports the Bill.42 Not all private members’ Bills become law:
many are talked out by their opponents. The guillotine is not applied and the closure
of debate needs the support of 100 members, which may not be easy to achieve on a
Friday. A Bill which has not become law by the end of the session lapses. In addition
to the ballot for Bills at the beginning of each session, there are two other procedures
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by which a private member’s Bill may be introduced. A member may simply present
a Bill for its first reading, after giving notice but without previously obtaining the leave
of the House.43 Under the ‘ten-minute rule’ procedure, on Tuesdays and Wednesdays
a private member may seek leave to bring in a Bill; he or she may speak briefly in sup-
port of the Bill, an opponent may reply and the House may then divide on the issue.44

Under each of these procedures the chances of a Bill proceeding further depend on whether
it is completely unopposed or on whether some time can be found for a second read-
ing debate and later stages, either by the government or on a Friday devoted to pri-
vate members’ business. While it is a hazardous business for a backbencher to pilot
the passage of a Bill through the House, private members’ initiatives form a small but
valuable part of the whole legislative work of Parliament.45

The House of Lords and the royal assent

1. Procedure in the House of Lords.46 Except under the Parliament Acts 1911 and
1949, which are considered later, a Bill may be presented for the royal assent only when
it has been approved by both Houses. After a public Bill has had its third reading in
the Commons, it will be introduced into the Lords. The various stages in the Lords
are broadly similar to those in the Commons, although they are governed by separate
standing orders. The main differences have been that standing committees are not used
in the Lords and the committee stage of Bills is usually taken in committee of the whole
House. In 1995 for the first time the ‘committee of the whole House’ sat in a separate
room at Westminster to consider the Children (Scotland) Bill, enabling the House itself
to deal with other business.47 Experiments have also been conducted in recent years
for scrutinising draft Bills.48 Bills may be considered by a Grand Committee which is
a committee unlimited in number and which all members of the House are entitled to
attend.49 In committee, there is no provision for the selection of amendments so that
any amendments tabled may be moved. Even if no amendments are made in committee,
there may be a report stage; unlike the position in the Commons, there is no limitation
on the amendments which may be moved at the third reading. It is generally accepted
that the House must consider government business within a reasonable time, but whether
in fact this occurs often gives rise to disagreement. Exceptionally, a Bill may be referred to 
a select committee after second reading as in the case of the controversial Constitutional
Reform Bill in 2004, which was so referred against the wishes of the government.50

The distinctive procedures of the House, in contrast with those of the Commons,
facilitate the submission and consideration of amendments.51 While some Bills coming
from the Commons are approved by the Lords unchanged and with little debate, it is
more usual for Bills to be considered in detail by the Lords and amendments made.
This is particularly valuable when the effect of timetabling has been that only part of
a Bill has been considered in detail by the Commons. The government itself tables many
amendments in the Lords, some in response to undertakings given in the Commons.
The passage of a Bill through the Lords thus enables the drafting of Bills to be
improved as well as substantial amendments to be made and new material introduced.
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While the foregoing account has assumed that Bills are always introduced in the
Commons, in principle Bills may originate in either House. The major exception is that
by ancient privilege of the Commons, Bills of ‘aids and supplies’, i.e. those which relate
to national taxation and expenditure or to local revenues and charges upon them, must
begin in the Commons.52 Moreover, the democratic character of the Commons and
the fact that most ministers are MPs mean that Bills of major political importance start
there. These factors often mean that early in a session the Lords have too little legis-
lative work and have too much later in the session when a load of Bills approved by
the Commons reaches them. In 1972 a standing order was adopted by the Commons
which relaxed the extent of the Commons’ financial privilege in the case of govern-
ment Bills and made it easier for Bills with financial provisions to begin in the Lords.53

2. The royal assent. Parliament cannot legislate without the concurrence of all its parts
and therefore the assent of the Sovereign is required after a Bill has passed through
both Houses. The Sovereign does not attend Parliament to assent in person, since an
Act of 1541 authorised the giving of the assent by commissioners in the presence of
Lords and Commons and this became the invariable practice. Formerly the business
of the Commons was interrupted to enable the Commons to attend the Lords for the
purpose. But by the Royal Assent Act 1967, the assent, having been signified by letters
patent under the Great Seal signed by the Sovereign, is notified separately to each House
by its Speaker.54 The traditional procedure has not, however, been abolished. In giv-
ing the royal assent ancient forms are used.55 A public Bill, unless dealing with finance,
as also a private Bill other than one of a personal nature, is accepted by the words ‘La
Reyne le veult’. A financial Bill is assented to with the words ‘La Reyne remercie ses
bons sujets, accepte leur benevolence et ainsi le veult’. The formula for the veto was
‘La Reyne s’avisera’. The right of veto has not been exercised since the reign of Queen
Anne. The veto could now only be exercised on ministerial advice and no government
would wish to veto Bills for which it was responsible or for the passage of which it
had afforded facilities through Parliament.56 The consent of the Sovereign is requested
before legislation which affects any matter relating to the royal prerogative is debated.
Although the seeking of such consent may today be no more than an act of courtesy
so far as government Bills are concerned, the need for this consent presents a poten-
tial obstacle for a private member’s Bill which seeks to abolish one of the Sovereign’s
prerogatives, since it enables the government to prevent the House considering any such
proposals.57

While the royal assent concludes the formal process by which Bills become law, it
would be wrong to assume that the assent also marks the end of the legislative process.
The royal assent may bring the Act into force immediately,58 but the operation of all
or part of an Act is often suspended by provisions in the Act itself. Thus the Act may
specify a later date on which it is to come into force or may give power to the gov-
ernment by Order in Council or to a minister by statutory instrument to specify when
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the Act, or different parts of it, will operate.59 Moreover, many Acts confer powers on
the government to regulate in detail topics which are indicated only in outline in the
Acts. While some Acts are complete in themselves, others, particularly those affecting
complex social services, cannot take effect until the powers of delegated legislation which
they confer are exercised. Exercise of these powers is primarily a matter for the execu-
tive, subject to scrutiny by Parliament.60 Parliamentary interest in what happens after
a Bill becomes law is not confined to delegated legislation, but traditional procedures
are not designed for enabling MPs to monitor the operation of legislation. In 1971 
the Select Committee on Procedure recommended that use should be made of ‘post-
legislation’ committees. These committees would examine the working of a statute 
within a short period of its enactment and would consider whether there was a need
for early amending legislation to deal with difficulties arising in the administration of
the Act.61 Select committees may be appointed to review the working of a particular
Act (the Abortion Act of 1967 has been the subject of several reviews) and the select
committees created in 1979 may also review not only the implementation but also the
effects of legislation.62 But no scheme of post-legislation committees has been adopted.

Private Bills

A private Bill is a Bill to alter the law relating to a particular locality or to confer rights
on or relieve from liability a particular person or body of persons (including local author-
ities and statutory undertakers, providing public utilities). The procedure is regulated
by the standing orders of each House relating to private business.63 When the objects
of the Bill have been advertised and plans and other documents have been displayed
in the locality concerned, a petition for the Bill together with the Bill itself must be
deposited in Parliament by 27 November each year. Landowners and others whose 
interests are directly affected are separately notified by the promoters and they may
petition against the Bill. The second reading of the Bill does not determine its desir-
ability, as in the case of a public Bill, but merely that, assuming the facts stated in the
preamble to the Bill to be true, it is unobjectionable from the point of view of national
policy. If read a second time, the Bill is committed to a committee of four members in
the Commons or of five members in the Lords. The committee stage is usually the most
important stage in the passage of a private Bill, particularly if there are many petitions
of objection to it. The promoters and opponents of the Bill are usually represented by
counsel and call evidence in support of their arguments. The views of relevant gov-
ernment departments are made known to the committee.

The committee first considers whether or not the facts stated in the preamble, which
sets out the special reasons for the Bill, have been proved. If the preamble is accepted,
the clauses are taken in order and may be amended. If the preamble is rejected, the
Bill is dead. After the committee stage the Bill is reported to the House and its sub-
sequent stages are similar to those of a public Bill. When a private Bill is opposed, the
procedure is expensive, each side having to bear the fees of counsel, expert witnesses
and parliamentary agents and the expense of preparing the necessary documents.
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Unopposed Bills are scrutinised closely by officers of each House. This method of obtain-
ing special statutory powers is useful to local authorities who seek wider powers than
are generally conferred or who have special needs for which the general law does not
provide. One reason for the elaborate procedure is to ensure that Parliament does 
not inadvertently take away an individual’s private rights.64 But there are other means
of obtaining statutory authority for the exercise of special powers, including what is
called the provisional order procedure, a version of which is used in Scotland as a form
of private legislation.65 Another variant is ‘special parliamentary procedure’ under the
Statutory Orders (Special Procedure) Acts 1945 and 1965: this must be observed if,
for example, a government department wishes to acquire compulsorily certain types
of land (such as land held inalienably by the National Trust). The issue of private 
legislation was subject to a broad review by a joint committee of both Houses in 1988,
and changes made by the Transport and Works Act 1992 will reduce the need for 
private Bills,66 which are now much less common.

A hybrid Bill has been defined as ‘a public Bill which affects a particular private inter-
est in a manner different from the private interest of other persons or bodies of the
same category or class’.67 Thus a Bill to confer a general power on the Secretary of
State to acquire land for the construction of railway tunnels is not a hybrid Bill since
all landowners are potentially affected: but the Bill which became the Channel Tunnel
Act 1987, after a protracted parliamentary battle, was a hybrid Bill since it sought to
confer power to acquire specific land and construct specific works. After its second read-
ing, a hybrid Bill is referred to a select committee and those whose rights are adversely
affected by the Bill may petition against it and bring evidence in support of their objec-
tions. The Bill may then pass through committee and later stages as if it were an ordin-
ary Bill. Whether a public Bill is hybrid and therefore subject to the standing orders
for private business is a matter decided initially by the Examiners of Petitions for Private
Bills, usually before the second reading. In 1976, after a government Bill to nationalise
the aircraft and shipbuilding industries had completed a lengthy committee stage in
the Commons, the Speaker ruled that the Bill was prima facie a hybrid Bill: rather than
submit the Bill to a select committee to enable petitions against the Bill to be consid-
ered and evidence received, the government proposed and the Commons resolved that
the standing orders relative to private business should not be applied to the Bill, a reminder
that the House is master of its own procedure.68 When the Bill reached the Lords in
the same form in the next session, the government withdrew the hybrid clauses affect-
ing ship repairers rather than cause further delay to the Bill.

B. Conflict between the two Houses

In recent years the House of Lords has been more prepared to amend Bills against 
the government’s wishes, often on issues of principle and policy.69 In 2002–3 the 
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government was defeated 88 times on 14 separate Bills. This was ‘more than in any
one session since 1975–76’.70 Where a Bill approved by the Commons has been
amended in the Lords, the Bill in its amended form goes back to the Commons so 
that the Lords’ amendments may be approved or rejected. If all the amendments are
approved, the House of Commons sends a message notifying the Lords of this. If not,
the message will contain reasons for disagreement and possibly counter-amendments.
It then is for the Lords to decide whether to persist in its earlier decisions or to give
way to the views of the Commons. Disagreements between the two Houses tend to be
resolved ‘through a variety of informal procedures’ and the Wakeham Commission con-
sidered whether the matter should be formalised in a Joint Committee in order to replace
the current arrangements which can see a Bill ‘ping-pong back and forward before agree-
ment is reached’.71 Usually the Lords give way; but if the House insists on maintain-
ing its position, the disagreement between the two Houses must be resolved if the Bill
is to receive the royal assent. The ultimate resolution of these conflicts is governed by
the Parliament Acts 1911–49.

The Parliament Acts 1911–49

What happens when there are disputes between the two Houses which cannot be 
settled by consultation and compromise while the Bill is passing to and fro between
the Houses? Today it is generally accepted that the will of the elected House should
ultimately prevail. In the 19th century, the only means of coercing the Lords available
to a government was to advise the Sovereign to create enough new peers to obtain a
majority for the government in the Lords. Thus in 1832 the Lords abandoned their
opposition to the Reform Bill when William IV eventually agreed to accept Grey’s advice
to create peers. Thereafter a rather uncertain convention developed that the Lords should
give way in the event of a deadlock between the two Houses, whenever the will of the
people was clearly behind the Commons, as it had been in 1832. This proved unsatis-
factory for the Liberal party, since it gave the Lords a virtual claim to decide when a
general election should be held to find out the will of the people.72 More definite rules
applied to Bills relating to public finance. Since the 17th century, the Commons had
asserted privilege in proposals for taxation and public expenditure: it was clear that
the Lords might not amend such Bills, for this would trespass on the exclusive right
of the Commons to grant or refuse supplies to the Crown.73 But, however contradic-
tory to that exclusive right it seems to us today, it was still asserted by the Lords that
they had the right to reject financial Bills.74 With the widening of the electoral system,
the growth of the Liberal party and the appearance of a perpetual Conservative major-
ity in the Lords, the surviving powers of that House were bound to cause conflict. This
conflict became an acute problem for the Liberal government after 1906. The Lords
rejected measures of social reform which had been approved by the Commons; and in
1909 the Lords rejected the Finance Bill based on the budget which Lloyd George had
presented to the Commons.
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The Commons had in 1907 resolved that the powers of the Lords should be
restricted by law to secure that within the limits of a single Parliament the final deci-
sion of the Commons should prevail. This principle of a suspensory veto became law
in the Parliament Act 1911, passed after a prolonged constitutional crisis. This crisis
was resolved only when, after two general elections in 1910, the Liberal government
made known George V’s willingness on the Prime Minister’s advice to create over 400
new Liberal peers to coerce the Lords into giving way.75 The 1911 Act, which did not
alter the composition of the upper House, made three main changes: (a) it reduced the
life of Parliament from seven to five years; (b) it removed the power of the Lords to
veto or delay money Bills; and (c) in the case of other public Bills, apart from a Bill to
prolong the life of Parliament, the veto of the Lords was abolished and there was sub-
stituted a power to delay legislation for two years. The Act enabled the Welsh Church
Act 1914 and the Government of Ireland Act 1914 to become law. But the period of
delay which the Lords could impose meant that in the fourth and fifth years of a
Parliament the Lords could hold up a Bill knowing that it could not become law until
after a general election. After 1945, faced with a massive programme of nationalis-
ation which it wished to get through Parliament, the Labour government proposed to
reduce the period of delay from two years to one year. After extensive discussions on
the reform of the House of Lords, which broke down on the period of delay, the
Parliament Act 1949 became law under the 1911 Act procedure.

Under the Parliament Acts 1911–49, Bills may in certain circumstances receive the
royal assent after having been approved only by the Commons. This may happen (a)
if the Lords fail within one month to pass a Bill which, having passed the Commons,
is sent up at least one month before the end of the session and is endorsed by the Speaker
as a money Bill;76 or (b) if the Lords refuse in two successive sessions, whether of the
same Parliament or not, to pass a public Bill (other than a Bill certified as a money Bill
or a Bill to extend the maximum duration of Parliament beyond five years) which has
been passed by the Commons in those two sessions, provided that one year has
elapsed between the date of the Bill’s second reading in the Commons in the first of
those sessions and the date of its third reading in that House in the second of those
sessions.77 A money Bill is a public Bill which, in the opinion of the Speaker, contains
only provisions dealing with: the imposition, repeal, remission, alteration or regu-
lation of taxation; the imposition of charges on the Consolidated Fund or the National
Loans Fund or on money provided by Parliament for the payment of debt or other
financial purposes or the variation or repeal of such charges; supply; the appropri-
ation, receipt, custody, issue or audit of public accounts; or the raising or guarantee
or repayment of loans. Bills dealing with taxation, money or loans raised by local author-
ities or bodies for local purposes are not certifiable as money Bills.78 The statutory
definition has been so strictly interpreted that many annual Finance Bills have not 
been endorsed with the Speaker’s certificate.79 However, Consolidated Fund and
Appropriation Bills are invariably certified as money Bills.80
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Where a Bill is presented for the royal assent under s 2 of the 1911 Act, it must be
endorsed with the Speaker’s certificate that s 2 has been complied with. As the Speaker
must certify that it is the same Bill which has been rejected in two successive sessions,
there are strict limits on the alterations which may be made to a Bill between the first
and second sessions. But the Bill in the second session may include amendments which
have already been approved by the Lords and, in sending up the Bill in the second 
session, the Commons may accompany it with further suggested amendments without
inserting them into the Bill.81 Any certificate of the Speaker given under the 1911 Act
‘shall be conclusive for all purposes, and shall not be questioned in any court of law’,82

a formula which seeks to exclude any challenge to the validity of an Act passed under
the Parliament Acts based on alleged defects in procedure. Apart from not applying to
Bills which seek to extend the maximum duration of Parliament beyond five years, the
Parliament Acts do not apply to local and private legislation or to public Bills which
confirm provisional orders. Nor do they apply to delegated legislation: here the formal
powers of the Lords will depend on whether the parent Act expressly empowers the
Lords to approve or disapprove of the delegated legislation in question.83

The Parliament Acts in operation

Apart from the Welsh Church Act 1914 and the Government of Ireland Act 1914, only
the Parliament Act 1949 became law under the Parliament Act procedure before 1991.
Under Labour governments after 1945, it was the practice of the Lords to give way
when Lords’ amendments to government Bills were rejected by the Commons. Lord
Salisbury, leader of the Conservative majority in the Lords during the Labour govern-
ment of 1945–51, stated that the broad rule followed was that what had been in the
Labour programme at the previous general election would be accepted as having 
been approved by the people; but that the Conservative peers ‘reserved full liberty of
action’ as to measures that had not been in the election manifesto.84 This became 
known as the Salisbury Convention.85 Direct confrontation between the Lords and the
Commons was thus avoided, the general practice of the Lords being to allow a second
reading to Bills coming from the Commons. In the late 1960s the Lords, strengthened
by the appointment of life peers, adopted a more resolute policy, causing the Labour
government in 1969 to abandon the House of Commons (Redistribution of Seats) 
(No 2) Bill.86 In the 1974–75 session, failure to reach agreement between the Com-
mons and Lords meant that the Trade Union and Labour Relations (Amendment) Bill
did not become law. In the 1975–76 session, the Labour government invoked the
Parliament Acts procedure but a much amended Bill was in March 1976 accepted by
the Lords. The Aircraft and Shipbuilding Industries Act 1977 was similarly delayed 
by opposition from the Lords until the government abandoned the proposal to 
nationalise certain ship-repairing firms.87

In 1990–91, opposition from the Lords to the War Crimes Bill caused the Parlia-
ment Acts to be invoked for the first time by a Conservative government. The Bill retro-
spectively authorised prosecutions in Britain in respect of war crimes in Germany between
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1939 and 1945 by persons who had become British citizens. It had not been part of
the Conservative programme at the 1987 election and was carried on free votes in the
Commons. It was, however, twice defeated on second reading in the Lords: following
the second such defeat, the royal assent was given to it. The debates in the Lords were
confused on the constitutional issues,88 but those peers who voted against the Bill on
the second occasion knew that their action would not prevent the Bill from becoming
law. Although the Parliament Acts applied in a clear way to the War Crimes Bill, the
procedure under the Acts has potential difficulties (for example, at what stage has a
Bill ‘not been passed’ by the Lords subsequently, once it has been given a second read-
ing?). The statutory method of calculating the one year’s delay means that the effec-
tive delay may be considerably less than 12 months.

The willingness on the part of the House of Lords more readily to challenge the
Commons led to the Parliament Acts being used on several occasions since 1997: on
one occasion following the defeat of the European Parliamentary Election Bill, and on
another following the defeat of the Sexual Offences (Amendment) Bill. Most contro-
versially the Parliament Acts were used to secure the enactment of the Hunting Bill in
2004. But paradoxically, it was not necessary to invoke the Acts to secure the passage
of the House of Lords Act 1999. Events since 1997 have also revealed some of the
limitations of the Parliament Acts: they do not apply to Bills which begin in the Lords
(and so could not be invoked when the Lords voted down the Criminal Justice (Mode
of Trial) Bill);89 or to secondary legislation (and so could not be invoked when the Lords
rejected the Greater London Authority (Election Expenses) Order 2000 – the first time
an affirmative order had been rejected by the Lords since 1968).90 These features of
the Parliament Acts were acknowledged by the Royal Commission on House of Lords
Reform, as were others: it had been argued that it should be possible for the Commons
to amend a Bill before presenting it to the Lords on the second occasion without the
Bill losing the protection of the Parliament Acts; at present the Commons may only
‘suggest’ amendments. But such technical questions were not thought to have given
rise to any ‘real difficulty in practice’91 and no amendment to the Act was proposed,
although it was proposed that the House of Lords should lose its power to veto sec-
ondary legislation, a recommendation accepted by the government.92

The Wakeham Commission had also broadly endorsed the present statutory pro-
cedures and conventional practices (including specifically the Salisbury Convention) 
relating to the distribution of powers between the two Houses. But the Commission
apparently felt it unnecessary to address the argument that the Parliament Act 1949
is invalid since the Parliament Act procedure was never intended to be used for 
amending the 1911 Act itself, and since a delegate may not use delegated authority to
increase the scope of his or her authority.93 While there are indeed limits on the Bills
which may become law under the Parliament Act procedure, the argument that the
1949 Act is invalid depends on the view that measures passed by the Commons and
the Crown alone should be regarded as delegated legislation: yet the interpretation of
Commonwealth constitutions suggests that a legislature is not subject to the limitations
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implied by the maxim delegatus non potest delegare.94 The issue was considered in 
R ( Jackson) v Attorney General 95 where it was argued that the Hunting Act 2004 
was invalid because it had been passed by using the Parliament Acts 1911–49, the 
contention being that the 1949 Act was invalid. But in a unanimous decision, this was
rejected as implausible by the House of Lords. According to Lord Bingham, for ‘the
past half century, it has been generally, if not universally, believed that the 1949 Act
has been validly enacted, as evidenced by the use made of it by governments of dif-
ferent political persuasions’. In his opinion that belief was ‘well-founded’.

House of Lords reform

The preamble to the 1911 Act looked forward to the creation of a new second cham-
ber constituted on a popular instead of a hereditary basis and with its own powers,
but this has never occurred. In 1918, an all-party conference chaired by Viscount Bryce
agreed that the primary functions of the second chamber included (a) the examination
and revision of Bills brought from the Commons; (b) the initiation and discussion of
non-controversial Bills; (c) ‘the interposition of so much delay (and no more) in the
passing of a Bill into law as may be needed to enable the opinion of the nation to be
adequately expressed upon it’; and (d) full and free discussion of current issues of policy
which the Commons might not have time to consider. Yet the Bryce conference did
not agree as to the composition of the House, although many members favoured 
indirect election of the second chamber by the House of Commons. Disputes between
the Houses could, it was suggested, be settled by a joint conference of 60 members,
chosen equally from each House, meeting in secret.96 At an inter-party conference in
1948, agreement was reached on broad questions such as the need for a second cham-
ber which should complement and not rival the Commons; the need to secure that 
a permanent majority was not assured to any one party; the admission of women; 
and the ending of admission based solely on succession to a hereditary peerage. The
conference broke down through disagreement over the Lords’ delaying powers: the Labour
government would have accepted a delay of 12 months from second reading in the
Commons or nine months from third reading, whichever was the longer, but the
Conservatives insisted on 18 months from second reading or 12 months from third
reading.97 In the event the Parliament Act 1949 became law and no general reform of
the House of Lords took place.

Another attempt at House of Lords reform was frustrated in 196998 and it was not
until 1997 that the matter was revisited, with House of Lords reform forming a part
of the Blair government’s programme of constitutional change.99 The main concern now,
however, was with composition;100 and in removing most of the hereditary peers from
membership, the House of Lords Act 1999 did not in any way alter the legal powers
of the House. In the subsequent white paper, The House of Lords – Completing the
Reform,101 the government has argued that there ‘is no case for giving specific new func-
tions to the House of Lords’, in addition to (i) revising legislation and (ii) scrutinising
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government.102 Paradoxically, the greater legitimacy claimed for the House by the gov-
ernment as a result of this reform has led some of its members to be less cautious about
exercising the not inconsiderable powers that they do have. The House of Lords has
inflicted important defeats on recent governments, from not all of which it has been
possible to recover by using the Parliament Acts. The government nevertheless is con-
tent to accept ‘a delaying power, exercised only in exceptional circumstances, but not
an absolute veto’.103 With one exception no changes were proposed ‘to the legislative
or conventional framework governing the relationship between the two Houses’.104 The
exception related to secondary legislation, with the white paper endorsing the recom-
mendation of the Wakeham Commission that the House should have a power to delay
secondary legislation for up to three months, but not to veto it as is currently the case.105

C. Financial procedure106

No government can exist without raising and spending money. In the Bill of Rights
1689, art 4, the levying of money for the use of the Crown without grant of
Parliament was declared illegal. Relying on the principle that the redress of grievances
preceded supply, the Commons could after 1689 insist that the Crown pursued accept-
able policies before granting the taxes or other revenue which the Crown needed. It
has been said of the financial procedure of Parliament that the Crown demands
money, the Commons grants it, and the Lords assents to the grant.107 Today, the assent
of the Lords is only nominal and it is generally regarded as vital to a government’s
existence that its financial proposals be accepted by the Commons. It is unlikely that
a government would accept that the Commons should modify its expenditure proposals.
A government which failed to ensure supply would have to resign or to seek a general
election.108 The requirement of statutory authority before a government can impose
charges on the citizen is a fundamental principle which gives the citizen protection in
the courts against unauthorised charges.109 Another principle is that no payment out
of the national Exchequer may be made without the authority of an Act, and then only
for the purposes for which the statute has authorised the expenditure.110 By contrast
with the rule on taxation, this is less likely to give rise to litigation in the courts since
the rights of individuals are not in issue if it is broken. Yet taxpayers and certain inter-
est groups may have a sufficient interest in an expenditure decision to seek judicial review
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of its legality.111 The elaborate system of controlling expenditure which exists today
still owes much to reforms linked with Gladstone’s tenure of office as Chancellor of
the Exchequer in the 1860s, though they have been overhauled by the Government
Resources and Accounts Act 2000.112

Basic principles and rules of financial procedure

The basic principles of financial control by, and accountability to, Parliament form part
of a broader public expenditure process, which has helpfully been described as having
four stages: (i) expenditure planning by the executive; (ii) parliamentary debate and
approval of the executive’s request for supply; (iii) spending by the executive of the
money voted by Parliament; and (iv) accounting for the money spent.113 Our concern
in this chapter is principally with the second of these steps in the process, with the
other three being considered more fully in chapter 17. But although the ‘power of the
purse’ is ‘central to the ability of Parliament to call government to account’, 114 it ought
not to be assumed that Parliament has developed adequate methods for this purpose.
For as has been pointed out, in reality ‘little substantial scrutiny is involved’ in these
procedures, for ‘the policy objectives on which the money is spent are not determined
by the Commons but by the government of the day’.115 Indeed, one prominent back-
bencher referred to the ‘charade’ of the House of Commons ‘rubber stamping tablets
of stone handed down by the executive of the day’.116 This is perhaps inevitable in a
parliamentary democracy which operates on the basis of a mandate claimed by gov-
ernment for a range of actions: the government can normally expect that its promises
will not be frustrated by the Commons. Yet although government can properly claim
the opportunity to implement its mandate, this ought not to be at the expense of rig-
orous and effective financial scrutiny of how money is to be spent, as well as of how
money has been spent. But as the Clerk of Supply has pointed out, it is for the mem-
bers of Parliament themselves to determine ‘the extent to which the process of author-
ising public expenditure constitutes a rubber stamp’.117

The financial procedures of the Commons are intricate and can only be outlined here.
According to Erskine May, three key rules govern present procedure.118 For the pur-
pose of these rules, the word ‘charge’ includes both charges upon the public revenue,
i.e. expenditure, and charges upon the people, i.e. taxation:

1 A charge ‘whether upon public funds or upon the people’ must be authorised by
legislation;119 it must generally originate in the Commons, and money to meet author-
ised expenditure must be appropriated in the same session of Parliament as that in which
the relevant estimate is laid before Parliament.
2 A charge may not be considered by the Commons unless it is proposed or 
recommended by the Crown. The financial initiative of the Crown is expressed in a
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standing order of the Commons which in part dates from 1713: ‘This House will receive
no petition for any sum relating to public service or proceed upon any motion for a
grant or charge upon the public revenue . . . unless recommended from the Crown.’120

This rule gives the government formal control over almost all financial business in 
the Commons, and severely restricts the ability of Opposition and backbenchers to 
propose additional expenditure or taxation.
3 A charge must first be considered in the form of a resolution which, when agreed
to by the House, forms an essential preliminary to the Bill or clause by which the charge
is authorised. Before 1967, these resolutions had to be passed by the whole House sit-
ting as the Committee of Supply, in the case of expenditure, or as the Committee of
Ways and Means, in the case of taxation.121 These committees no longer exist and the
resolutions are now passed by the House itself. Certain financial Bills must be preceded
by a Commons resolution before they can be read a second time. But for most Bills,
whether the main object or an incidental object is the creation of a public charge, the
financial resolution normally follows the second reading and must be proposed by a
minister.122

The work of the Commons is conducted on a sessional basis, each session usually 
running for a year from early November. However, the government’s financial year
runs from April, thereby crossing two parliamentary sessions. The result is a complex
annual financial cycle, which will now be described – first in relation to the author-
isation of expenditure (supply), and second in relation to taxation.

The system of supply: government estimates

Funds are requested by the government by means of estimates. These are prepared in
government departments and examined by the Treasury to ensure that they are con-
sistent with the government’s overall spending plans.123 After scrutiny by and debate
in Parliament, the estimates are approved by a resolution of the House of Commons.
According to Government Accounting, scrutiny of individual departmental estimates
is now mainly undertaken by select committees (although there is no suggestion that
the estimates should be ‘cleared’ by the select committees before being put to the House
for approval),124 which may take evidence from ministers and officials. There is also
an opportunity for the House as a whole to debate and vote on individual estimates
on three estimates’ days set aside for this purpose under the Commons standing
orders.125 But a department may need to exceed its estimated expenditure during the
current financial year – because of unforeseen circumstances or new policy initiatives;
in that case supplementary estimates will have to be submitted for approval later in
the year. There is also the possibility that a department may spend more than provided
for in the estimate, but has not been able to cure the excess before the end of the finan-
cial year. This will have to be authorised after the event by what is referred to as an
excess vote. Following a change to the procedures in 2004–5,126 the main estimates
for the year are presented in July (some time after the financial year has started); the
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supplementary estimates will be presented in March (towards the end of the year to
which they relate) along with any excess estimates for the previous year.127

It has been emphasised that, ‘presentation of the main estimates to Parliament 
does not provide sufficient authority for expenditure. Statutory authority from the
Appropriation Act is required.’128 By the same token, the Appropriation Act can-
not authorise an expenditure under the royal prerogative that is inconsistent with 
an earlier statute.129 Once the House of Commons has agreed the grants set out in 
the estimates, the Consolidated Fund (Appropriation) Bill is introduced and passed
through all stages before the summer recess. The Act (known as the Appropriation Act)
will do the following:

(a) authorise the issue from the Consolidated Fund of the balance of the grant of the
estimates for the current financial year.130 To add to the complexity of the foregoing
procedures, some money will already have been voted on account to meet departmental
expenditure. This is because – as already indicated – the Appropriation Act will not
normally be passed until after the financial year has started, which means that unless
some other method were available to supply money to the departments, they would
be unable to carry out their business. So in the Consolidated Fund Act passed in the
previous session, money will be provided by a vote on account to fund activities pend-
ing the enactment of the Appropriation Act. The vote on account is typically 45 per
cent of the amount voted to the service or activity in the year in which the vote is made
(that is the year previous to the year for which it is to be applied);131

(b) specify in a table in the Act the total receipts that may be applied as appropri-
ations in aid to each department or service to be funded. These appropriations in aid
appear beside the amount of grant authorised to be made from the Consolidated Fund
to the department or service in question. So there will be three columns next to each
department or service. One will specify the total resources that may be used; a second
will specify the amount to be issued from the Consolidated Fund for spending by the
department or service; and a third will specify the amount of the appropriations in aid,
which will be much smaller in amount than the second column. Appropriations in aid
represent income received by departments (usually in return for services provided) 
and retained to meet departmental expenditure. Any additional income received by a
department beyond the appropriation in aid must be paid into the Consolidated Fund.

There will not normally be a debate on the Consolidated Fund (Appropriation) Bill.

The system of supply: statutory authorisation

The two principal statutes annually for the grant of supply are thus the Consolidated
Fund Act and the summer Appropriation Act. By means of votes on account, the former
provides interim funding for departmental expenditure. There will then be legislation
later in the year in the form of a subsequent Appropriation Act, with the latter author-
ising further supply to departments or programmes. By way of illustration, between
December 2004 and July 2005, there were four pieces of financial legislation crossing
the boundaries of two parliamentary sessions, and two financial years. (But for the 
general election in May 2005, these measures would have been passed in the course
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of a single parliamentary session; and but for the election the Appropriation (No 2)
Act and the Appropriation (No 3) Act would have been rolled into one.)

1 The Consolidated Fund (No 2) Act 2004 received the royal assent on 16 December
2004. This authorised the use of additional resources in the financial year ending 
31 March 2005 of £6.7 billion, and authorised £7.6 billion to be issued from the
Consolidated Fund. The same measure also authorised on account the use of resources
for the service of the following financial year (ending on 31 March 2006) and the 
issuing of money from the Consolidated Fund for these purposes. The sums involved
were £158 billion and £149.5 billion respectively.
2 The Appropriation Act 2005 received the royal assent on 17 March 2005, just before
the end of the financial year. This provided not only for supplementary estimates for
2004–5, but also for an excess vote for 2003–4. An additional £13.8 billion in terms
of resources was authorised for use, of which an additional £13.7 billion was author-
ised for payment from the Consolidated Fund, the bulk of these sums being by way of
supplementary estimates. These supplementary estimates were for the benefit of sev-
eral departments, including Defence, Education and Constitutional Affairs.
3 The Appropriation (No 2) Act 2005 received the royal assent on 7 April 2005, just
after the beginning of the financial year. This provided that the sums authorised for
issue by the Consolidated Fund (No 2) Act 2004 were to be ‘deemed to have been appro-
priated as from the date of the passing of that Act’ to the Estimates and Requests for
Resources specified in Schedule 2 of the Appropriation (No 2) Act 2005. This is 
necessary because the Consolidated Fund (No 2) Act 2004 simply voted the money;
additional legislation is necessary to authorise its use for specific purposes.
4 The Appropriation (No 3) Act 2005 received the royal assent on 20 July 2005. This
authorised the use of additional resources of £277.6 billion for the service of the year
ending 31 March 2006. It also authorised £203 billion of these resources to be paid
from the Consolidated Fund, the money resources being appropriated under 55 separ-
ate headings. As might be expected the largest appropriations were to the large spend-
ing departments, such as Work and Pensions, Health and Defence.

The Consolidated Fund (No 2) Act 2004 and the Appropriations (No 3) Act 2005
thus authorised a total of £435.6 billion by way of resources to be used during the
financial year 2005–6, of which £352.5 billion was to be paid from the Consolidated
Fund. Supplementary resources and an excess vote would be appropriated in the 
following financial cycles, and so it will go on. Other government expenditure is 
authorised by what are referred to as Consolidated Fund standing services: these
charges have separate statutory authority and do not need annual approval. This form
of public spending is used for matters such as the Civil List, judicial salaries, and pay-
ments to the European Union,132 and accounts for in excess of another £20 billion.133

Although the foregoing accounts for the main items of expenditure, there is also a
Contingencies Fund which may be used to meet unforeseen expenditure,134 the fund
being of an amount equal to 2 per cent of the net cash requirement for the previous
year:135 it may not be drawn upon for any purpose for which legislation is necessary
until a second reading has been given to the Bill in question. The existence of the Fund
is a striking exception to the principle that parliamentary authority should be obtained
before expenditure is incurred; effective scrutiny of the Fund depends on the Treasury,
backed up by the Comptroller and Auditor-General’s powers of audit. The legality of
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payments from the Fund appears uncertain, but is not likely to arise for decision in
the courts.136 Indeed, decisions of the courts that certain government expenditure is unlaw-
ful may lead to the Fund being used to underwrite the contested expenditure.137

The raising of money: taxation and the budget

Government expenditure must be paid for from taxation, which must in turn be author-
ised by Parliament.138 While many forms of revenue, such as customs and excise duties,
are raised under Acts which continue in force from year to year, some taxes, notably
income tax and corporation tax, are authorised from year to year. The machinery for
the collection of these taxes is permanent but Parliament must approve each year the
rates of tax. The current government has reverted to the traditional practice of present-
ing its budget in the spring, though it also presents its Pre-budget Report in the previous
November or December.139 This provides an assessment of the economic position and
gives an account of the government’s proposed tax and spending plans. The contents
of the budget are kept secret until the speech is delivered. While the government is 
collectively responsible for the budget speech and the Chancellor prepares it in close
consultation with the Prime Minister, the contents are traditionally made known to
the Cabinet only on the previous day or even on the morning of the speech. ‘The budget
is seen, not as a simple balancing of tax receipts against expenditure, but as a sophist-
icated process in which the instruments of taxation and expenditure are used to influence
the course of the economy.’140 The Chancellor may find it necessary to announce changes
in indirect taxation and expenditure decisions at other times in the year.

As soon as the Chancellor’s speech is completed, the House passes formal resolutions
which enable immediate changes to be made in the rates of existing taxes and duties
and give renewed authority for the collection of the annual taxes. These resolutions
are confirmed by the House at the end of the budget debate. The taxing resolutions are
later embodied in the annual Finance Act. The effect of any changes made by the Finance
Act may be made retrospective to the date of the budget or any selected date. It was
for long the practice to begin at once to collect taxes under the authority of the budget
resolutions alone. But in Bowles v Bank of England,141 Bowles successfully sued the
Bank for a declaration that it was not entitled to deduct any sum by way of income
tax from dividends, until such tax had been imposed by Act of Parliament. This deci-
sion illustrates the principle in Stockdale v Hansard142 that no resolution of the House
of Commons can alter the law of the land. The decision made it necessary to pass a
law which has now been re-enacted in the Provisional Collection of Taxes Act 1968.

This Act gives statutory force for a limited period to resolutions of the House vary-
ing an existing tax or renewing a tax imposed during the preceding year. Under the
Act (as amended by the Finance Act 1993),143 the Finance Bill which embodies the 
resolution must be read a second time within 30 sitting days of the resolution having
been approved by the House; and an Act confirming the resolutions must become law
within four months from the date of the resolution, or by 5 May in the next calendar
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year if voted in November or December. As now amended the Act applies to income
tax and corporation tax, as well as a range of other taxes and duties.144 Because the
Finance Bill must become law by a set date, the government must ensure that it is passed
by the Commons and sent to the Lords as quickly as possible. Although the House of
Lords generally debates the Finance Bill on its second reading, its passage through the
Lords is unopposed. Even if the Finance Bill is not certified as a ‘money Bill’ for the
purposes of the Parliament Act 1911, it would be a serious breach of the financial 
privileges of the Commons for the Lords to seek to amend it as it comes within the
hallowed class of ‘Bills of Aids and Supplies’.145 However, no such breach occurs if the
Lords amend a Bill concerning the revenue-raising powers of local government.146

Parliamentary scrutiny of government expenditure

The formal machinery for control of the government’s estimates by the Commons 
has traditionally been used for broader political purposes. Before the creation of the
present system of select committees in 1979,147 the House appointed a succession of
committees to examine government expenditure. After 1945 the House each year
appointed a committee to examine such of the estimates presented to the House as it
saw fit ‘and to report what, if any, economies consistent with the policy implied in
those estimates (might) be effected therein’. In fact, rather than making a detailed exam-
ination of estimates in order to propose economies, the committee inquired more broadly
into the effectiveness of the work of departments; thus the Estimates Committee
‘became an instrument of general administrative review and scrutiny and a major source
of information about how the departments operate’.148 In 1965, the committee’s sub-
committees began to specialise in particular areas of activity as the demand was raised
for the appointment of specialised investigatory committees. In 1971, the Estimates
Committee gave way to a new Expenditure Committee of 49 members; its remit was
‘to consider any papers on public expenditure presented to this House and such of the
estimates as may seem fit to the Committee and in particular to consider how, if at all,
the policies implied in the figures of expenditure and in the estimates may be carried
out more economically’.149

The committee, composed of backbench members, carried out its work through six
sub-committees, concerned with such broad fields as defence and external affairs; the
environment; trade and industry; social services and employment. Within these areas,
each sub-committee inquired into a selected departmental activity. The aim of the 
committee was to inform the House about particular areas of the government’s work
so that they might be better debated in Parliament and outside. As with many com-
mittees of the Commons, the Expenditure Committee sought to avoid working in an
atmosphere of party politics and to produce unanimous reports. The committee’s 
work extended into matters that might have no financial implications, but this scrutiny
of government derived directly from the constitutional function of the Commons in
authorising expenditure. The Expenditure Committee was abolished in 1979, having
prepared the way for the scheme of select committees described in the next section.
Parliamentary scrutiny of expenditure as such is maintained through the audit 

CAAC10  8/8/06  4:06 PM  Page 214



 

Chapter 10 · Functions of Parliament 215

150 Chester and Bowring, Questions in Parliament; H Irwin, in Ryle and Richards (eds), ch 5; Franklin and
Norton (eds), Parliamentary Questions; Griffith and Ryle, pp 519–29; HC 393 (1971–72); HC 379
(1989–90); HC 178 (1990–91); Erskine May, pp 339–58.

151 Erskine May, pp 344–5.
152 Ibid, p 352.
153 Chester and Bowring, p 287.
154 Ch 13 D.

procedures applied to departmental accounts by the Comptroller and Auditor-General
and the Public Accounts Committee and described in chapter 17.

D. Scrutiny of administration

In chapter 7, the principle of responsible government was discussed. We are now con-
cerned with the procedures within the Commons by which the conduct of the adminis-
tration may be scrutinised by the House. The legislative and financial procedures of
Parliament have strongly influenced the means by which Parliament finds out about
the work of government. But certain procedures have an importance which is related
neither to legislation nor to finance.

Parliamentary questions150

At the start of each day that the House is sitting, except on Fridays, 45 to 55 minutes
are set aside to enable members to question ministers. As well as receiving oral
answers to written questions of which prior notice has been given, members may ask
oral supplementary questions on matters arising out of the minister’s reply to the writ-
ten question. Members may ask questions for written answer at any time. According
to Erskine May, ‘the purpose of a question is to obtain information or press for action’;
questions to ministers ‘should relate to the public affairs with which they are officially
connected, to proceedings pending in Parliament or to matters of administration 
for which they are responsible’.151 Because of the existence of question time, matters
concerning their constituencies may be raised by members in correspondence with min-
isters, who know that an unsatisfactory reply may lead to the tabling of a question.
For this reason questions are used more for concentrating public attention on topics
of current concern than for securing the redress of individual grievances. Civil servants
are aware that action which they take may result in a parliamentary question. While
ministers customarily answer those questions which have been accepted as being in order
by the clerks of the House, acting under the Speaker’s direction, it is for the minister
to decide whether and how to reply to questions.

There are a number of grounds on which the information sought may be withheld,
for example, if the cost of obtaining the information would be excessive or if it would
be contrary to the public interest for the information to be given (for example, matters
relating to Cabinet proceedings or to the security services). ‘An answer to a question
cannot be insisted upon, if the answer be refused by a Minister.’152 Question time, it
has been said, is ‘pre-eminently a device for emphasizing the individual responsibility
of ministers’.153 Thus questions may be ruled out of order or refused an answer if they
relate to matters for which ministers are not responsible: for example, decisions by local
authorities, the BBC, courts and tribunals, the universities, trade unions and so on. When
a question to a minister concerns a matter which has been assigned to an executive
agency set up under the ‘next steps’ initiative,154 it is generally answered by a letter to
the MP from the agency’s chief executive (the minister may be consulted on what is
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said). MPs may require a ministerial response if they are dissatisfied with the chief 
executive’s reply. The answers from chief executives to MPs have since 1992 (in an
unusual departure from principle) been printed in Hansard.155

Departmental ministers attend for questioning by rota. In May 1997, the allocation
for questions to the Prime Minister was changed from 15 minutes every Tuesday and
Thursday to 30 minutes every Wednesday. Members may table questions for oral or
written answer. In the case of the former the questions are chosen by the Speaker on
a random basis, and they must be tabled so that the questions selected can be printed
and circulated at least two days before the question is to be answered. Longer notice is
required in the case of oral questions to the Secretaries of State for Scotland and Wales.156

While question time dramatises the personal responsibility of ministers for government
policy and departmental action, its effectiveness as a means of securing information
which the government does not wish to make available has often been limited.157 In
1996, the Scott report on ‘arms for Iraq’ extensively criticised attitudes within gov-
ernment to the answering of questions.158 Civil servants are now instructed that in prepar-
ing answers they must be as open as possible with Parliament, although ministers are
entitled to present government actions in a positive light; information should not be
omitted merely because disclosure could lead to political embarrassment; and answers
should be avoided ‘which are literally true but likely to give rise to misleading infer-
ences’.159 The regular questioning of the Prime Minister receives much attention in the
media and the use of ‘open’ questions to the Prime Minister (for example, asking him
to list his engagements for the day) is permitted as a device for enabling a wide range
of supplementary questions to be asked.160 A member who is dissatisfied with a reply
may take the matter further, for example by raising the matter in an adjournment debate.
The marked increase in the number of questions asked for written answer, which is
linked with the use by some MPs of research assistants, is not considered to make 
necessary any limit on the number of questions which MPs may ask.161

Debates

At the end of every day’s public business, when the adjournment of the House is form-
ally moved, half an hour is available for a private member to raise a particular issue
and for a ministerial reply.162 Members periodically ballot for the right to initiate an
adjournment debate and advance notice of the subject is given so that the relevant min-
ister may reply. While this gives more time for discussion of an issue than is possible
in question time, the minister’s reply, which often consists of a reasoned defence of the
department’s decision, may not advance the matter very far. During the debate, incid-
ental reference to the need for legislation may be permitted by the Speaker. These brief
debates are not followed by a vote of the House.163 More substantial debates may be
held at short notice on motions for the adjournment of the House for the purpose of
discussing a specific and important matter that should have urgent consideration. The
Speaker must be satisfied that the matter is proper to be discussed under the urgency
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procedure and either the request must be supported by at least 40 members or leave
for the debate must be given by the House, if necessary upon a division. In deciding
whether the matter should be debated, the Speaker considers the extent to which it
concerns the administrative responsibilities of ministers or could come within the scope
of ministerial action, but he or she does not give reasons for his or her decision.164 In
recent years, ‘such applications have only rarely been successful’.165

In recent times a number of other opportunities have been provided for back-
benchers wishing to raise matters in debate. Some of these follow the reform of financial
procedures, described elsewhere in this chapter. Before 1982, 29 ‘supply days’ were
assigned for debate on topics chosen by the Opposition, taken during the session at
times when the estimates were formally approved. In 1982, the House severed the 
connection between debates initiated by the Opposition and formal consideration of the
estimates.166 In each session 20 days in the whole House are allotted for Opposition
business,167 17 at the disposal of the Leader of the Opposition and three at the dis-
posal of the leader of the second largest opposition party. The existence of Opposition
days is thought to be one of the reasons why the emergency debate procedure is not
now used more frequently. But although very important, it is also the case that the
Opposition days do not necessarily satisfy the needs of backbenchers who are looking
for ‘effective ways of bringing a constituency problem or some other topic to the per-
sonal attention of Ministers and putting to them a case to which they have both an
opportunity and an obligation to make a full reply’.168

The foregoing needs were addressed to some extent by reforms introduced in 1995
whereby every Wednesday morning was given over to a motion for the adjournment
of the House. But in November 2000 this arrangement was superseded by adjourn-
ment debates in Westminster Hall where a parallel chamber has been established to
help meet backbench demand. These Westminster Hall debates last 41/2 hours in total,
with two long debates of 90 minutes each and three short debates of 30 minutes each.169

According to Erskine May, the debates are initiated by backbenchers and allocated by
the Speaker by ballot.170 The Westminster Hall initiative has – in the government’s view
– ‘greatly widened the opportunities for members to raise matters of concern to
them’.171 Although there are other opportunities for members to debate the adminis-
tration of government departments (including debates on the Queen’s Speech), it
remains the case that these initiatives notwithstanding, all such debates are limited by
the adversary framework in which they are held, and individual members may have
no means of probing behind the statements made by ministers. These limitations have
given rise to demands for other procedures by which the House may inform itself more
directly of the work of government. Where it is alleged that maladministration by a
department has caused injustice to individual citizens, a member may refer the citizen’s
complaint for investigation to the Parliamentary Ombudsman.172 Another method of
investigating an issue is for the matter to be examined by a select committee.
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Select committees

Select committees were much used to investigate social and administrative problems
in the 19th century. A group of MPs would examine a topic of current concern, with
power on behalf of the House to take evidence from witnesses with first-hand know-
ledge of the issues. Their report, published with the supporting evidence, might con-
vince the House of the need for legislative reforms. The use of select committees declined
as departments grew in strength and resources, as the primary initiative for legislation
moved to the government, and as the party system established stricter control over back-
bench MPs. The experience of the select committee on the Marconi scandal, when Liberal
ministers were accused of reaping financial rewards through their prior knowledge of
a government contract, showed that a select committee was not appropriate for invest-
igations directly involving the reputation of Cabinet ministers.173 However, the Public
Accounts Committee has since 1861 had the task of reporting to the House on the
financial and accounting practices of departments.174 In the period after 1945, little use
was made of committees for scrutinising the administration, apart from the work of
the Estimates Committee described in section C, the technical scrutiny of delegated 
legislation by the committee on statutory instruments175 and (from 1956 to 1979) the
work of the select committee on nationalised industries.

One obstacle to the development of such committees was the fear that their investi-
gations would interfere with the running of departments and conflict with ministerial 
responsibility. In 1959 the Select Committee on Procedure rejected a proposal for a
committee on colonial affairs, on the ground that this was ‘a radical constitutional inno-
vation’: ‘there is little doubt that the activities of such a committee would be aimed at
controlling rather than criticising the policy and actions of the department concerned.
It would be usurping a function which the House itself has never attempted to 
exercise.’176 By the mid-1960s the mood of the Commons had changed. In 1965, the
Committee on Procedure declared that lack of knowledge of how the executive
worked was the main weakness of the House.177 Some limited reforms were made 
in 1966–8 while Richard Crossman MP was Leader of the House. Two specialised 
committees were created in 1966, one to consider the activities of a department (the
Ministry of Agriculture, Fisheries and Food), the other to consider the subject of 
science and technology. The latter committee was regularly reappointed, but the Commit-
tee on the Ministry of Agriculture survived only for two sessions. Other committees
established piecemeal at this time included committees to examine the activities of two
departments (Education and Science, and Overseas Development), race relations and
immigration and Scottish affairs. During the 1970s, such committees existed alongside
the Expenditure Committee and its sub-committees.178

In 1978, an influential report by the Select Committee on Procedure recommended
a complete reorganisation of the select committees to produce a more rational struc-
ture and to provide means by which MPs could regularly scrutinise the activities of the
main departments.179 The incoming Conservative government moved with notable speed
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to adopt these recommendations.180 Now embodied in the House’s standing orders,181

the system of select committees is directly related to the principal government depart-
ments. Eighteen committees are appointed for the life of a Parliament to examine 
the ‘expenditure, administration and policy’ of the main departments, the list in 2005
being: Constitutional Affairs; Culture, Media and Sport; Defence; Education and
Skills; Environment, Food and Rural Affairs; Foreign Affairs; Health; Home Affairs;
International Development; Northern Ireland Affairs; Office of the Deputy Prime
Minister; Science and Technology; Scottish Affairs; Trade and Industry; Transport;
Treasury; Welsh Affairs; and Work and Pensions. Each committee has 11 members,
except Northern Ireland Affairs, which has 13, and Environment, Food and Rural Affairs
which has 17. Each committee may appoint a sub-committee and the last mentioned
committee may appoint two sub-committees. As well as examining the work of the
principal department specified for the committee, each committee has power to look
at ‘associated public bodies’, that is, executive agencies, public corporations, boards
and advisory bodies in the relevant field. There are also a number of joint select com-
mittees composed of members drawn from both Houses. These committees include the
Joint Committee on Human Rights with a remit which includes the examination of
proposed legislation.

The work of the select committees

The committees are chaired by senior backbenchers, with positions allocated by the
Committee of Selection, which is dominated by the party whips. This can give rise 
to difficulty if it appears that the government is seeking to control appointments to
these key positions, as appears to have occurred in 2001. After the general election 
the chairs of the Transport Committee (Gwyneth Dunwoody) and the Foreign Affairs
Committee (Donald Anderson) in the previous Parliament were not renominated. 
In the row which followed, the government allowed a free vote when nominations 
of committee chairs came forward for approval and both Dunwoody and Anderson
were reinstated. This affair caused some bitterness and led the House of Commons
Modernisation Committee to conclude that the existing method of filling these posi-
tions by the Committee of Selection ‘no longer enjoys the confidence of the House’.182

Only backbench MPs serve on the committees. Each committee has a majority of 
members from the government side of the House, but some committee chairs are
Opposition members. The committees are serviced by House of Commons clerks and
they may appoint specialist advisers. Within its subject area, each committee may choose
the topics for investigation, subject only to the avoidance of duplication with other
committees. The topics investigated by select committees vary widely, ranging from
major subjects that may take a year or longer to complete, to the latest departmental
estimates and issues of topical concern which a committee may seek to influence by
holding one or two hearings and publishing the evidence with a brief report. This free-
dom for a committee to decide for itself what to investigate is very important and no
government approval is needed.
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The reports of select committees would be valueless if they merely reproduced the
government’s justification of its policies. The committees are aware that, even though
they seldom change government decisions, as all-party committees they exercise an import-
ant critical function. Voting on party lines can occur when a committee is deciding 
the contents of its report, but this is exceptional and not the rule. For criticism of the
government to be made, it must have been supported in the committee by one or more
MPs from the government side of the House. The committee’s report contains only 
the majority view; but the extent of unity or division is revealed in the minutes of 
proceedings that are published with the report. In 1979, some MPs believed that such 
committees might detract from the adversary quality of parliamentary procedure,
might develop consensus politics, might develop too close a relationship with the depart-
ments concerned and so on. These fears have not been borne out. But the 1979 reform
of committees did not transform the power relationship between government and
Parliament. The government has undertaken to cooperate fully with the committees183

but it lays down the rules by which civil servants may give evidence; these rules seek
to protect from investigation the process of decision-making within government.184 Some
committees have encountered difficulties in securing evidence, whether from individuals
who refused to attend or were prohibited by government from attending; or from depart-
ments that refused to release documents.185 Nevertheless, it has been said by the House
of Commons Liaison Committee in a comprehensive review of the select committee
system that 20 years after it had been established, the system was now:

widely acknowledged to be a success. Select Committees had become a vital source of
scrutiny, analysis and ideas; they had made the political process more accessible; and they
had provided a much-needed climate of Parliamentary accountability. In so doing, they
became more visible and widely known, and an entrenched part of our constitutional
arrangements.186

This is not to say that the system does not need to be improved and in an import-
ant report – Shifting the Balance: Select Committees and the Executive187 – the 
Liaison Committee made a number of recommendations for the committees to be more
effective and independent. Concern was expressed about the system for the nomin-
ation of members which was ‘too much under the control of the Whips’, with members
kept off or removed ‘on account of their views’. The committee also recommended that
more time should be spent on the floor of the House considering select committee 
reports. Although an opportunity for greater consideration has arisen by the use 
of Westminster Hall (where debates on committee reports do take place), this was 
thought not to be a substitute for ‘debating time on the floor of the House, on sub-
stantive motions’. The committee also proposed a ‘select committee half hour once a
week on a Tuesday’, in which a minister would respond to a recently published report
followed by contributions from committee members, and other members of the
House. Other recommendations related to better scrutiny of government expenditure;
more pre-legislative scrutiny of legislation by select committees; and more joint work
by committees: ‘Joined-up government must be scrutinised by joined-up committees.’
There was also a need to address the ‘insufficient knowledge of select committees 
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and of Parliament generally, among departmental officials’. Further proposals for
reform were made by the Modernisation Committee in 2002, the Committee having
expressed concern that the select committees generally were ‘much poorer in the
resources they can command than in other parliaments and they have a weak record
of stability of membership. They also have a much more marginal role in scrutinising
legislation, which is the principal function of the parallel committees in some other
parliaments.’188

E. Constitutional watchdog

This account has focused on the departmentally related select committees in the
Commons. Of the other select committees appointed by the House, the Public Accounts
Committee, the Public Administration Committee, and the Regulatory Reform Com-
mittee are each concerned with the scrutiny of executive action.189 As well as the 
procedures of the House considered earlier, each MP’s office provides a means by which
individual grievances, particularly those emanating from his or her constituency, may
be raised with the public body concerned.190 Yet despite the means that exist for enabling
the Commons to scrutinise the actions of public bodies, there remains some concern
that the balance of power is weighted too heavily in favour of the executive and that
the House lacks the political will to secure due accountability. Thus the House appears
to accept that ministers control the flow of information from departments to the 
select committees of the House.191 The Scott report in 1996192 delivered a challenge 
to traditional assumptions within Westminster and Whitehall which deserved a more
positive response than it received.

It is clear also that although the Labour administration has been responsive to calls
to reform the legislative process and to enhance parliamentary scrutiny of the govern-
ment’s legislative proposals, it needs to be equally responsive to proposals – from within
Parliament and beyond – to enhance parliamentary scrutiny of other executive
action.193 The House of Commons Liaison Committee – an important committee of
all the chairs of select committees – expressed disappointment that the government’s
‘warm approval of the principles of more effective Parliamentary accountability were
not matched by a willingness to make the modest changes that [the Committee] had
put forward’.194 An important step forward is the undertaking in 2002 by the Prime
Minister to be a witness in select committee proceedings, Mr Blair having previously
refused requests by both the Public Administration Committee and the Liaison
Committee that he appear before them.195 But the steps that have been taken in recent
years ought not to be underestimated. These steps include the establishment of the Joint
Committee on Human Rights in 2001,196 along with a Constitutional Committee of
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the House of Lords.197 Both developments emphasise the additional role of Parliament
as constitutional watchdog, and in this capacity some notable work was done by the
Joint Committee on Human Rights in its scrutiny of the Anti-terrorism, Crime and
Security Bill 2001, even if its conclusions about the disproportionate nature of the British
government’s response to the terrorist events in the United States on 11 September 2001
appeared to fall on deaf ears.198           
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Chapter 11

PRIVILEGES OF PARLIAMENT

Parliamentary privilege consists of the rights and immunities which the two Houses of
Parliament and their members and officers possess to enable them to carry out their parlia-
mentary functions effectively. Without this protection members would be handicapped in 
performing their parliamentary duties, and the authority of Parliament itself in confronting
the executive and as a forum for expressing the anxieties of citizens would be correspond-
ingly diminished.1

With these words the report of a committee of both Houses chaired by Lord Nicholls
in 1999 emphasised that parliamentary privilege provides the necessary framework by
which each House and its members can fulfil their duties. The privileges of each House
have both external and internal aspects: they protect it against outside interference that
would erode freedom to conduct its own proceedings; and they impose duties on its
members, restraining them from conduct that would abuse their privileged position.

Privilege is an important part of the law and custom of Parliament, but aspects of
the law are still obscure. It has been developed over centuries by the response of
Parliament, especially the Commons, to changing circumstances and also, since pri-
vilege affects those outside Parliament, by decisions of the courts. Since neither House
separately exercises legislative supremacy, neither House can by its own resolution 
create new privileges. When a matter of privilege is disputed, ‘it is for the courts to
decide whether a privilege exists and for the House to decide whether such privilege has
been infringed.’2 The Nicholls report recommended the enactment of a Parliamentary
Privileges Act that would remove uncertainties, make essential changes and abolish 
obsolete aspects of privilege. Despite the case to be made for such a reform, at the end
of 2005 neither the political parties nor the government seemed disposed to do so.

This chapter does not discuss the application of privilege to the Scottish Parlia-
ment and the Assemblies for Wales and Northern Ireland. These bodies enjoy certain
rights and immunities enacted by legislation,3 but beyond this they do not share in
Westminster’s inherited privileges.4 Emphasis in this chapter is placed on the House of
Commons, but questions of privilege may also arise in relation to the Lords.

A. House of Commons

For centuries certain privileges and immunities have been attached both to the House
and its members. At the opening of each Parliament, the Speaker formally claims from
the Crown for the Commons ‘their ancient and undoubted rights and privileges’ and,
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in particular, ‘freedom of speech in debate, freedom from arrest, freedom of access to
Her Majesty whenever occasion shall require; and that the most favourable construc-
tion should be placed upon all their proceedings.’ The privileges of individual mem-
bers are freedom from arrest and, much more important, freedom of speech.

Freedom from arrest5

This ancient privilege developed to enable individual members to attend meetings of
the House. It protects a member from arrest in connection with civil proceedings for
the customary period from 40 days before to 40 days after a session of Parliament.
But MPs have no privilege from arrest in connection with criminal proceedings.

Since it applies only to civil arrest, the privilege has been of little importance since
the virtual abolition of imprisonment for debt. A member is protected against com-
mittal for contempt of court where the imprisonment is sought to compel performance
of a civil obligation.6 Members have no general immunity from having civil actions
brought against them,7 but they retain minor privileges in regard to civil litigation. It
is a contempt of the House to seek to serve a writ or other legal process on a member
within the precincts of the House.8 A subpoena addressed to a member to give evid-
ence in a civil court probably cannot be enforced by the High Court while the House
is in session, but the House may grant a member leave of absence to attend as a wit-
ness. Members are not protected against bankruptcy proceedings, and are no longer
exempt from jury service.9 In 1967, and again in 1999, it was recommended that any
surviving freedom from arrest should be abolished.10

As regards criminal law, members have no privilege from arrest. They are not 
protected in cases of refusal to give surety to keep the peace or security for good 
behaviour, nor against committal for contempt of court where contempt has a criminal
character.11 An MP was held in preventive detention under defence regulations during
the Second World War,12 but detention because of words spoken in Parliament would
violate the privilege of freedom of speech. The House has always insisted on receiving
immediate information of the imprisonment of a member, with reasons for the deten-
tion. In 1970, the Committee of Privileges inquired into the rights of members who
were detained in prison whether awaiting trial or after conviction. The committee reported
that a member awaiting trial could carry out many duties as a constituency repres-
entative, but that a member who had been convicted could do so only if granted 
exceptional concessions under prison rules. The committee considered that no special
advantages in the conditions of detention should be granted to members.13

Freedom of speech14

Freedom of speech is today the most substantial privilege of the House. Its essence is
that no penal or coercive action should be taken against members for what is said or
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done in Parliament. Claims for the privilege were regularly made by the Speaker from
the end of the 16th century. The right of the Commons to criticise the King’s govern-
ment was called in question in 1629 when Eliot, Holles and Valentine were convicted
by the Court of King’s Bench for seditious words spoken in the Commons and for tumult
in the House.15 This judgment was reversed in 1668 by the House of Lords on the ground
that words spoken in Parliament could be judged only in Parliament. In art 9 of the
Bill of Rights 1689 it was declared ‘that the freedom of speech and debates or pro-
ceedings in Parliament ought not to be impeached or questioned in any court or place
out of Parliament’.16

The main effect of this is that no member may be made liable in the courts for words
spoken in the course of parliamentary proceedings. Thus members may speak in the
House knowing that they are immune from the law of defamation.17 Nor can what 
is said in Parliament be examined by a court for the purpose of deciding whether it
supports a cause of action in defamation which has arisen outside Parliament: ‘a mem-
ber must have a complete right of free speech in the House without any fear that his
motives or intentions or reasoning will be questioned or held against him thereafter’.18

And the courts may not receive in any proceedings ‘evidence, questioning or submis-
sions designed to show that a witness in parliamentary proceedings deliberately misled
Parliament’.19 Since 1818, leave of the House has been required before officers of the
House may give evidence in court of proceedings in the House. In 1980, the House
relaxed its practice to the extent of permitting reference to be made in court to
Hansard and to the published evidence and reports of committees, without special leave
from the House.20 This change did not diminish the continuing force of art 9 of the
Bill of Rights, nor did it alter the rule that Hansard may not be used in court as an
aid to statutory interpretation. In 1993, the House of Lords in its appellate capacity
changed the rule, holding that courts may use ministerial statements in Hansard to resolve
ambiguities in legislation; such use would not ‘impeach or question’ freedom of speech
in the Commons.21 Moreover, ministerial statements in Parliament announcing new
policies or executive decisions are frequently used as evidence in court in judicial review
proceedings.22 When a court has to decide whether a statute is compatible with rights
under the Human Rights Act 1998, it may read Hansard to find out the background
to the legislation, the problem at which it was aimed and its likely effect, but the speeches
in a debate cannot be used to determine such matters as the proportionality of the 
provision.23

The protection of members for words spoken extends to criminal as well as civil 
liability. Thus, disclosures to Parliament may not be made the subject of prosecution
under the Official Secrets Acts,24 although the MP concerned may be liable to the 
disciplinary jurisdiction of the House. Speeches or questions in Parliament may be in

CAAC11  8/8/06  4:06 PM  Page 225



 

226 Part II · The institutions of government

25 E.g. the disclosure of Colonel B’s identity on 20 April 1978; HC 667 (1977–8) and 222 (1978–9); and 
p 402 below.

26 Prebble v Television New Zealand Ltd; see ch 23 F below and P M Leopold (1995) 15 LS 204.
27 By using s 13, Mr Hamilton later sued Mr Al Fayed over allegations already examined by a Commons

committee: Hamilton v Al Fayed [2001] 1 AC 395 (and see A W Bradley [2000] PL 556). See ch 23 F
for full consideration.

28 Nicholls report, paras 60–82.
29 HC 101 (1938–9).
30 Rivlin v Bilainkin [1953] 1 QB 485.

breach of the House’s sub judice rule if they concern pending judicial proceedings, but
may not be held to be in contempt of court.25

In protecting MPs from liability for speaking in Parliament, one indirect effect of
the Bill of Rights was to restrict the ability of MPs to sue in defamation. The reason
for this was that if an MP sued a newspaper for a defamatory report about his or her
conduct, art 9 of the Bill of Rights prevented the newspaper from justifying the 
report by bringing evidence of what had been said or done in Parliament: thus, in the
interests of justice, the court would require the case to be stayed.26 In 1996, concern
at ‘cash for questions’ allegations caused Parliament hastily to amend the Bill of Rights
to enable Neil Hamilton MP to sue The Guardian: by s 13 of the Defamation Act 1996,
any individual (whether an MP or not) may waive parliamentary privilege so that an
action can proceed.27 For several reasons, this was an unsatisfactory change in the law.
In 1999, the Nicholls committee recommended that s 13 of the 1996 Act be repealed;
in its place, each House should have power to waive privilege in court proceedings,
subject to safeguards to maintain the protection of the Bill of Rights for individuals.28

The meaning of ‘proceedings in Parliament’

Protection for members is not confined to debates in the House. It covers asking ques-
tions, giving written notice of questions and ‘everything said or done by a member in
the exercise of his functions as a member in a committee in either House, as well as
everything said or done in either House in the transaction of parliamentary business’.29

Protection extends to officials of the House acting in course of their duties, as well as
to witnesses giving evidence to committees of the House. It may be that privilege is
not confined to words spoken or acts done within the precincts of the House, and includes
words spoken outside Parliament, for example, a conversation between a minister of
the Crown and a member on parliamentary business in a minister’s office. Conversely,
it may not extend to a casual conversation within the House on private affairs. The
posting of alleged libels to members in the House on matters unconnected with pro-
ceedings in the House is not protected.30

The question of whether a member’s letter to a minister concerning a publicly owned
industry was a ‘proceeding in Parliament’ arose in 1957.

G R Strauss MP had written to the minister responsible for the electricity industry (the Paymaster-
General) complaining of the methods of disposal of scrap cable followed by the London Electricity
Board. The minister referred the letter to the board, who protested to Mr Strauss about its contents.
Finally, the solicitors to the board told him that they had instructions to sue for libel unless he with-
drew and apologised. Mr Strauss drew the attention of the House to this threat and the matter was
referred to the Committee of Privileges. The crucial question was whether the original letter from the
member to the Paymaster-General was a ‘proceeding in Parliament’ within the meaning of the Bill
of Rights. The committee concluded that Mr Strauss was engaged in a proceeding in Parliament; accord-
ingly the threat by the board to sue for libel was a threat to impeach or question his freedom of
speech in a court or place outside Parliament. Thus the board and their solicitors had acted in breach
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of privilege. On 8 July 1958, the House decided on a free vote (218 to 213) to disagree with the
committee, and resolved (a) that the original letter was not a proceeding in Parliament and (b) that
nothing in the subsequent correspondence constituted a breach of privilege.31

In support of the majority view, it was argued that members should not widen the
scope of absolute parliamentary privilege and should rely on the defence of qualified
privilege in the law of defamation. There is no doubt that a complaint addressed by
an MP to a minister on an issue of public concern in which the minister has an inter-
est has the protection of qualified privilege.32 But qualified privilege may be rebutted
by proof of express malice and it might possibly be held to constitute malice if a mem-
ber passed on to a minister without any inquiry a letter from a constituent containing
defamatory allegations.

In considering whether an MP’s letter to a minister should be regarded as a proceeding
in Parliament, it is relevant that if a member tabled a parliamentary question instead
of writing to the minister, he or she would be absolutely protected: many matters are
raised in correspondence with ministers that do not become the subject of questions.

One issue not addressed in the Strauss case was whether for a claimant to sue for
defamation in respect of a proceeding in Parliament is itself a breach of privilege. It
has been argued that members should leave it to the courts to reject such an action
and that the House should not treat the action itself as a breach of privilege.33

The 1957 Commons resolution in the Strauss case binds neither the House nor the
courts. It has often been argued that the meaning of ‘proceedings in Parliament’ should
be defined by legislation.34 In 1999, the Nicholls committee agreed with this and pro-
posed a definition that should have statutory force. But the committee did not agree
that the absolute protection given by the Bill of Rights should be extended to letters
between MPs and ministers.35

Publication of parliamentary proceedings outside Parliament

The House has always maintained the right to secure privacy for its own debates. In
wartime the press and the public were occasionally excluded to enable matters to be
discussed in secret for security reasons. The House formerly maintained the right to
control publication of its debates outside Parliament. By resolution of 3 March 1762,
any publication in the press of speeches made by members was declared a breach of
privilege. In modern times this resolution bore no relation to reality. On 16 July 1971,
the House resolved that in future it would entertain no complaint of contempt or breach
of privilege regarding the publication of debates in the House or its committees, except
when the House or a committee sat in private session. The House thus retained the
power to protect committees and sub-committees that wished to meet in private.36 While
select committees generally take evidence in public, their deliberations, especially
when a draft report is being considered, take place in private. Premature reporting of
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these proceedings is a serious breach of privilege,37 but the reporting of evidence taken
at public sittings of committees is no longer restricted.38

The public interest in parliamentary proceedings is recognised in the law of defa-
mation: unless a defamed person can prove malice, a fair and accurate unofficial report
of proceedings in Parliament is privileged, as is an article founded upon such proceedings,
provided it is an honest and fair comment upon the facts.39 The defence of qualified
privilege applies to a ‘parliamentary sketch’, that is, an impressionistic and selective
account of a debate,40 but not to reports of detached parts of speeches published with
intent to injure individuals or the publication of a single speech which contains libel-
lous matter. Thus a member who repeats or confirms outside Parliament what is said
in Parliament is liable if the speech contains defamatory material.41 It is doubtful if
qualified privilege attaches to the publication of a member’s speech for the information
of constituents.42

After long discussion within Parliament, sound broadcasting of proceedings in both
Houses began in 1978.43 Debates in the Lords were first televised in 1985 and the Com-
mons followed suit in 1989. The broadcasting authorities have full editorial control
to select what is broadcast, but the use of extracts for light entertainment or political
satire is excluded. It is likely that those who broadcast Parliament are protected
against liability for defamation by the common law defence of qualified privilege and
by the Parliamentary Papers Act 1840 (considered later), s 3 of which was extended
to radio broadcasting in 1952 and to television in 1990.44 If parliamentary privilege is
to be the subject of new legislation, this should re-enact the main provisions of the
1840 Act, drafted afresh in clear language.

Parliamentary papers

A difficult question at common law concerned the authority of the House to publish
accounts of debates and reports of committees outside Parliament. In 1839, after a pro-
tracted dispute between the House and the courts, it was established that at common
law the authority of the House was no defence when defamatory material was pub-
lished outside the House and, more fundamentally, that the House could not create a
new privilege by its own resolution.

In Stockdale v Hansard,45 Hansard had by order of the Commons printed and sold to the public a
report by the inspectors of prisons which stated that an indecent book published by Stockdale was
circulating in Newgate Prison. The first action in defamation raised by Stockdale against Hansard was
decided for Hansard on the ground that the statement in the report was true. When Stockdale brought
a second action, after the report had been re-published, Hansard was ordered by the House to plead
that he had acted under an order of the Commons, a court superior to any court of law; and further
that the House had declared that the case was a case of privilege; that each House was the sole
judge of its own privileges; and that a resolution of the House declaratory of its privileges could not
be questioned in any court. The court rejected the defence, holding that only the Queen and both
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Houses of Parliament could make or unmake laws; that no resolution of either House could place
anyone beyond the control of the law; and that, when it was necessary in order to decide the rights
of persons outside Parliament, the courts should determine the nature and existence of privileges of
the Commons. It was held further that the House had no privilege to permit the publication outside
the House of defamatory matter.

One sequel to Stockdale v Hansard was the Case of the Sheriff of Middlesex, which
will be considered later. The other sequel was the Parliamentary Papers Act 1840. By
s 1, any civil or criminal proceedings arising out of the publication of papers, reports
etc. made by the authority of either House must be stayed on the production of a certificate
of such authority from an officer of the House. Thus Parliament gave the protection
of absolute privilege to parliamentary papers. The official report of debates in the House
(Hansard) is covered by absolute privilege under the 1840 Act and so are documents
in the series of House of Commons papers. But Command papers as such are not 
considered to be covered; if the report of an inquiry may contain defamatory material,
a minister will move an order calling for the report to be produced to Parliament, 
so bringing it within the 1840 Act.46 Section 3 of the 1840 Act protects in the absence
of malice the publication of fair and accurate extracts from, or abstracts of, papers
published under the authority of Parliament: thus press reports of parliamentary
papers are protected by qualified privilege, and the same privilege now applies to broad-
cast reports.47 But the 1840 Act does not apply to reports of debates appearing in the
press which are based not on Hansard but on the reporter’s own notes.

Right to control internal proceedings

The House has the right to control its own proceedings and to regulate its internal
affairs without interference by the courts. This principle in part explains why the 
courts refuse to investigate alleged defects of procedure when the validity of an Act of
Parliament is challenged on this ground.48 The courts will not consider whether the
report of a committee of the House is invalid because of procedural defects49 and will
not issue an injunction to restrain a local authority from breaking a contractual 
obligation not to oppose in Parliament a Bill promoted by another local authority.50

The House is considered to have the right to provide for its own proper constitu-
tion as established by law.51 At one time this included the right to determine disputed
elections. Today election disputes are decided by the courts.52 But the House retains
the right (a) to regulate the filling of vacancies by ordering the issue of a warrant by
the Speaker for a writ for a by-election;53 (b) to determine whether a member is qualified
to sit in the House and to declare a seat vacant if a member is not so qualified;54 and
(c) to expel a member whom it considers unfit to continue as a member. When the
House expels a member, he or she is not disqualified from re-election. Subject to this,
expulsion is the ultimate disciplinary sanction which the House can exercise over its
members.
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In 1947, Mr Allighan MP published an article which accused MPs of disclosing for reward or under
the influence of drink the proceedings of confidential party meetings held in the precincts of the House
but not forming any part of the formal business of Parliament. It was held by the House, after invest-
igation by the Committee of Privileges, that the article was a gross contempt of the House; other
grave contempts had been committed by Mr Allighan since he had corruptly accepted payment for
disclosing information and, except for a single case, he had been unable to substantiate any of the
charges against his fellow-members. The House voted to expel Mr Allighan.55

By contrast with the position in the United States,56 no court in Britain may review
the legality of a resolution of the House to exclude or expel a member. One safeguard
against abuse of this power is that a constituency may re-elect an expelled member, as
in the case of John Wilkes in the 18th century. Today, the House would generally pre-
fer a member to resign rather than be expelled.57 While the House has power to enforce
the attendance of members at Westminster, this power is not now used.58

This right of the House to regulate its own proceedings includes the right to 
maintain order and discipline during debates. A member guilty of disorderly conduct
who refuses to withdraw may, on being named by the Speaker, be suspended from the
service of the House either for a specified time or for the remainder of the session.59

While in Eliot’s case60 the question of whether the courts could deal with an assault
on the Speaker committed in the House was left open when the judgment was declared
illegal by resolutions of both Houses, in principle criminal acts in the Palace of West-
minster may be dealt with in the ordinary courts. In the case of a statutory offence, it
is necessary to show that the statute in question applies to the Palace of Westminster:
an attempt to convict members of the Kitchen Committee of the House for breaches
of licensing law failed, primarily because of the right of the House to regulate its 
internal affairs.61

Breaches of privilege and contempt of the House

The House has inherent power to protect its privileges and to punish those who viol-
ate its privileges or commit contempt of the House. The penal powers of the House
include power to order the offender to be reprimanded or admonished by the Speaker.
Members may be suspended or expelled; officials of the House may be dismissed; and
non-members such as lobby correspondents, who are granted certain facilities in the
Palace of Westminster, may have those facilities withdrawn.62 Although the House has
no power to impose a fine, it has power to commit any person to the custody of its
own officers or to prison for contempt of the House or breach of its privileges. Such
commitment cannot last beyond the end of the session.

In parliamentary speech, ‘breach of privilege’ has often been used as synonymous
with contempt of the House. However, while most breaches of privilege are likely to
be contempts, a person may be adjudged to be guilty of a contempt who has not infringed
any existing privilege of the House. Thus in Allighan’s case63 the unfounded allegation
about party meetings held in private at Westminster involved an affront to the House:
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but to communicate information about such meetings was not itself a breach of pri-
vilege. Contempt of the House, like contempt of court, is a very wide concept. In Erskine
May’s words:

any act or omission which obstructs or impedes either House of Parliament in the perform-
ance of its functions, or which obstructs or impedes any member or officer of such House in
the discharge of his duty, or which has a tendency, directly or indirectly, to produce such
results may be treated as a contempt even though there is no precedent of the offence.64

Contempt has been held to include: disorderly conduct by persons within the precincts
of the House;65 refusal of a person without reasonable excuse to give evidence to 
a committee of the House;66 interference with the giving of evidence by others to a 
committee;67 obstruction of a member in coming to and from the House;68 inclusion
by a member in a personal statement to the House of words which he knew to be untrue;
bribery and corruption, or attempts thereat, in relation to the conduct of members;69

molestation of a member on account of conduct in the House (for example, publi-
cation of a newspaper article inviting readers to telephone a member at his home to express
their views about a question which he had tabled);70 publication of material which is
derogatory of the House (for example, an allegation of drunkenness among members);71

premature disclosure of the proceedings of a committee of the House;72 obstructing or
assaulting an officer of the House in the execution of his duty; and the secret record-
ing by a journalist of his conversations with MPs at Westminster while trying to per-
suade them to accept cash for asking questions.73 But it was held not to be a contempt
for pressure to be brought to bear on a citizen to withdraw a complaint which he had
asked his MP to raise in Parliament.74 The fact that certain action may be a contempt
of the House does not mean that the House will take action against the offender. In
1978, it was agreed that the House should use its penal jurisdiction as sparingly as
possible and only when the House

is satisfied that to do so is essential to provide reasonable protection for the House, its mem-
bers or its officers, from such improper obstruction or attempt at or threat of obstruction as
is causing or is liable to cause, substantial interference with the performance of their respec-
tive functions.75

Civil servants are subject to direction by ministers in giving evidence to select com-
mittees,76 but this controversial rule does not apply to members of non-departmental
public bodies: when a member of one such body (CAFCASS) gave evidence to a Commons
committee about its poor administration, other members of CAFCASS and the Lord
Chancellor were held to have acted in contempt of the House in taking action against
her because she had given that evidence.77
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The courts and contempt of the House

While the courts assert jurisdiction to decide the existence and extent of privileges of
the House, what constitutes a contempt of the House is a matter which only the House
can decide. If a contempt issue arises relating to the internal proceedings of the House,
the courts will decline to interfere. The House has an undoubted power (but not exer-
cised since 1880) to detain persons for contempt. There was in the past much debate
as to whether the courts might review the House’s decision to detain an individual.

In Paty’s case, which arose after five electors of Aylesbury had sued returning officers
for the malicious refusal of their votes and thereby had annoyed the Commons, Chief
Justice Holt in a dissenting judgment held that a writ of habeas corpus would go to
release anyone committed for contempt by the House, where the cause of committal
stated in the return to the writ was insufficient in law.78 This view of the law is accepted
today. But if only the bald statement of contempt of the House is shown in the return,
the court will not make further inquiry into the reasons for the committal.79 This 
principle was applied in the Case of the Sheriff of Middlesex.

As a sequel to Stockdale v Hansard, the sheriffs attempted to recover for Stockdale by execution on
Hansard’s property £600 damages awarded in the third action of the series. The money recovered
from Hansard was in the hands of the sheriffs when a new parliamentary session opened. The House
first committed Stockdale and then, on the sheriffs refusing to refund the money to Hansard, also
committed the two sheriffs for contempt, without expressing the reason for the committal. In habeas
corpus proceedings it was held that the court had to accept the statement by the House that the
sheriffs had been committed for contempt.80

Thus the House of Commons may commit persons for contempt and need not tell
the courts of the reasons for doing so. However, except for the power to detain briefly
anyone who tries to disrupt a sitting of the House, does the House need powers of
detention? In 1999, the Nicholls committee concluded that the High Court should be
granted power to punish non-members of the House for contempt, but only by impos-
ing a fine.81 The committee took account of art 6(1) of the European Convention on
Human Rights (the right to a fair hearing by an independent tribunal on any criminal
charge) which, at least in respect of someone who is not an MP, is difficult to recon-
cile with the exercise of penal jurisdiction by the House.82

The courts and parliamentary privilege83

Questions of privilege used to be a potential source of conflict between the Commons
and the courts. The House claimed to be the absolute and sole judge of its own privil-
eges, a claim that conflicted with the right of the courts, asserted in Stockdale v Hansard,
to determine the nature and limit of parliamentary privilege in adjudicating on the rights
of individuals outside the House. Another illustration of the relationship between courts
and Parliament is provided by the complex Bradlaugh affair in the 1880s.

Bradlaugh, an atheist, was elected as MP for Northampton on successive occasions. The House took
the view that as an atheist he could not sit or vote, as he could not properly take the oath required
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by existing statute law. At one stage Bradlaugh was allowed by resolution of the House, subject to
any legal penalties he might incur, to affirm instead of taking an oath. In an action brought against
him by a common informer for penalties for sitting and voting without taking the oath, the Court of
Appeal held that the Parliamentary Oaths Act 1866 and other statutes did not authorise him to affirm.84

Later, following re-election to Parliament, Bradlaugh required the Speaker to call on him to take the
oath. The Speaker refusing to do so, the House authorised the Serjeant-at-Arms to exclude Bradlaugh
from the House. Bradlaugh sought an injunction against the Serjeant-at-Arms to restrain him from 
carrying out this resolution. In Bradlaugh v Gossett, it was held that, this being a matter relating to
the internal management of the procedure of the House, the court had no power to interfere. As
Lord Coleridge CJ said, ‘If injustice has been done, it is injustice for which the courts of law afford no
remedy.’85 The Act of 1866 permitted certain persons to affirm instead of taking an oath; any person
making an affirmation otherwise than as authorised by the Act could be sued for certain penalties.
Stephen J emphasised that, if the House had by resolution stated that Bradlaugh was entitled to make
the affirmation, the resolution would not have protected him against an action for penalties: concern-
ing a right to be exercised within the House itself, only the House could interpret the statute; but ‘as
regarded rights to be exercised out of and independently of the House, such as a right of suing for
a penalty for having sat and voted, the statute must be interpreted by this court independently of the
House’.86

It has been said that, ‘there may be at any given moment two doctrines of privilege,
the one held by the courts, the other by either House, the one to be found in the Law
Reports, the other in Hansard’.87 But this dualism must not be exaggerated. On the
one hand, new privileges, for example, the absolute privilege which an MP has in for-
warding a citizen’s complaint to the Parliamentary Ombudsman,88 must be created by
statute and not by resolution of the House. On the other hand, the courts recognise
the control which the House has over its own proceedings. Today it is not conceivable
that the House would use its power to commit for contempt so as indirectly to create
a new privilege when it was not willing to do this by process of legislation.89

In 1999, the Nicholls committee examined possible problems for parliamentary pri-
vilege arising from the increased use of judicial review, but it concluded that privilege
was not a reason for restricting judicial review of executive decisions.90 In 1993, a warn-
ing was given by Speaker Boothroyd that the parties to an application for judicial review
of the government’s decision to ratify the Treaty on European Union should respect
art 9 of the Bill of Rights; in the event, the court proceedings dealt solely with issues
affecting the legality of the decision.91

The House today makes a restrained use of its powers, especially when a minor 
breach of privilege or contempt is committed by a non-member. However, most MPs
are vigilant to protect the right of a select committee to deliberate in private: it has
repeatedly been emphasised that disclosure of the draft of a committee report and its
unauthorised use or retention are contempts of the House.92
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Procedure

How does the House exercise its power when a complaint of breach of privilege or
contempt is raised? Before 1978, members were expected to bring a privilege complaint
to the notice of the whole House at the earliest opportunity. Today, the procedure 
operates under less pressure and enables trivial complaints to receive less publicity.93

A member must give written notice of a privilege complaint to the Speaker as soon as
is reasonably practicable. If the Speaker decides that the complaint should not have
precedence over other Commons business, the MP is told by letter and he or she may
bring the matter to the House by other means. If the Speaker decides that the com-
plaint should have priority over other business, this decision is announced to the House,
whereupon the member may table a motion for the next day proposing that the mat-
ter be referred to the Committee on Standards and Privileges. The motion is then debated
and voted on by the House. The committee, which has 11 members, was created in
1995 in place of the former Committee of Privileges. The committee decides on the
procedure for investigating the complaint. It is not the practice of the House to permit
the person complained against to be represented by counsel. After examining witnesses
and being advised by the Clerk of the House on relevant precedents, and if necessary
by the Attorney-General on matters of law, the committee reports to the House and
may recommend action that the House should take. The House need accept neither
the conclusions nor the recommendations. The party whips are not applied on pri-
vilege issues.94

This procedure has often been criticised, in particular because the individual com-
plained against has inadequate procedural safeguards. Improvements to meet these 
criticisms were recommended in 1967 but never implemented.95 In 1999, the Nicholls
committee set out what procedural fairness requires, referred to the right to a fair 
hearing under art 6 ECHR, and urged that the Committee on Standards and Privileges
should devise an appropriate procedure.96 One solution to the need for fair procedure
would be for the House to vest the power to decide questions of privilege in an inde-
pendent and impartial body outside the House, but the House is unlikely to accept this
solution. Nicholls advised against such a solution, but stated that the role of the House
should be limited to endorsing the report of the Privileges and Standards Committee
or reducing a proposed penalty.97 We shall see in the next section that similar proced-
ural questions arise in regard to enforcement of the rules on MPs’ interests.

B. Financial interests of members

It is one thing to assert the principle that MPs should have complete freedom of speech
in Parliament, but another to ensure that they are, in fact, free of undue influence from
financial and business interests outside the House and do not abuse their public office
for private gain.

This is not a new problem, and perceptions of what is acceptable behaviour by politi-
cians are likely to change. In the 18th century, the use of patronage enabled control
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over the House to be maintained. Today every MP is expected to take an active interest
in questions that directly affect his or her constituency, such as the closure of a hos-
pital or factory or issues which affect local businesses. At the national level, numerous
interest groups (trade unions, professional associations, employers, manufacturers, 
environmental, charitable and social organisations) seek from widely varied motives
to influence decisions and to win support in Parliament.

Many such groups consider it worthwhile to obtain political advice from MPs and
to ensure that opportunities of promoting their cause in Parliament are taken. Where
an MP gives time and effort to helping a constituent, no question of additional remuner-
ation arises. But where an MP takes an interest in other matters, may he or she expect
to be remunerated for such efforts? In 1994, after press allegations that some MPs would
ask questions of ministers in return for payment, the issue was examined by the Nolan
committee on standards in public life and by the House itself.

This was not the first time that concern about the conduct of MPs had arisen. After
the business network associated with the architect John Poulson collapsed on his
bankruptcy in 1972, it was found that his influence had extended to central and local
government, police committees and health authorities. Three MPs, including a senior
member of the shadow Cabinet, had used their position as MPs to promote Poulson’s
business without disclosing benefits which they were receiving from him; the conduct
of one of those MPs, who had raised matters in the House for reward, was a contempt
of the House.98 This affair caused the House in 1975 to create the first register of mem-
bers’ interests.

During the 1980s, a commercialised form of political lobbying developed which proved
very lucrative for some MPs. The ‘cash for questions’ scandal in 1994 showed that,
despite earlier attempts to regulate members’ interests, the services of some MPs were
in fact available for hire in one form or another.

Payments and rewards to members of Parliament

It was only in 1911 that MPs not holding ministerial office first received a salary. Payment
of salaries became essential after the House of Lords had held that the use of trade
union funds for political purposes was ultra vires and illegal,99 thus preventing unions
from paying salaries to the Labour MPs whom they supported. Today, in addition to
a salary, members receive allowances for office costs, travel between Westminster and
their constituencies, necessary overnight stays away from home, the benefit of a con-
tributory pension scheme and an allowance when they cease to be members.100 It is
difficult to keep members’ salaries and allowances fairly related to salaries outside the
House; since 1987, these have been linked by means of a formula to civil service pay
scales.101

Apart from public offices which disqualify from membership,102 members may take
paid employment outside the House, practise in their professions, and act as advisers
or consultants to commercial or other organisations. Many members regard their 
public duties as occupying all their time, some regard them as the background to 
a successful career outside Parliament. Problems arise when payments or benefits 

CAAC11  8/8/06  4:06 PM  Page 235



 

236 Part II · The institutions of government

103 See generally HC 57 (1969–70); First Report of the (Nolan) Committee on Standards in Public Life, Cm
2850–I (1995); and HC 637 (1994–5).

104 Henderson’s case, HC 63 (1944–5). See also Robinson’s case HC 85 (1943–4).
105 HC Deb, 15 July 1947, col 284; HC 118 (1946–7).
106 Cm 2850–I (1995), pp 24–32.
107 See the statement by Speaker Boothroyd in HC Deb, 12 July 1994, col 829.

from outside sources relate not to advice given outside the House but to acts of the
member in Parliament.103

As long ago as 1695 the House resolved that ‘the offer of any money, or other advan-
tage, to any member of Parliament for the promoting of any matter whatsoever
depending or to be transacted in Parliament is a high crime and misdemeanour’. In
1858, the House resolved that it was improper for a member to promote or advoc-
ate in the House any proceeding or measure in which he was acting for pecuniary 
reward. In 1945, it was considered that, in accordance with the resolution of 1695, 
it would be a breach of privilege for money or other advantage to be offered to a 
member, or to a local party or a charity, to induce him or her to take up a question
with a minister.104

In 1947, the case of W J Brown MP, who had agreed with a civil service union to
be their ‘parliamentary general secretary’, raised two questions: (1) Was the contract
proper or did it improperly restrict the MP’s freedom of action in Parliament? (2) If it
was proper, were the union improperly restricting Brown’s freedom if they sought to
terminate the contract?

The agreement, which provided Brown with valuable benefits, stated that (a) he was entitled to engage
in his political activities with complete freedom, and (b) he should deal with all questions relating to
the union which required parliamentary action. Disagreements having arisen between Brown and the
union, the union’s executive proposed to end the appointment on terms to be agreed. The
Committee of Privileges reported that (i) it would be improper for an MP to enter any arrangement
fettering his independence as a member; and (ii) no organisation should seek to punish an MP 
pecuniarily because of his actions in Parliament. However, (iii) Brown’s contract was not improper;
an MP who entered into such a contract must have accepted that its termination would not influence
him in his parliamentary duties.

Accepting this ambivalent report, the House resolved that it was improper for an
MP ‘to enter into any contractual agreement with any outside body, controlling or 
limiting the Member’s complete independence and freedom of action in Parliament or
stipulating that he shall act in any way as the representative of such outside body in
regard to any matters to be transacted in Parliament; the duty of a Member being to
his constituents and to the country as a whole, rather than to any particular section
thereof’.105

This is an important statement of principle, but why was the principle not breached
by Brown’s contract, which in return for payment envisaged action being taken by him
in Parliament? The view taken in 1947 and later was that the contract did not require
Brown to take any specific action in Parliament – so that (in one sense) he was free to
decide what issues to raise and what action to take. This view created uncertainty as
to what was acceptable and left the door wide open for the growth of what came to
be called ‘parliamentary consultancies’ – a door which in 1995 the Nolan committee
said must be closed.106 The register of members’ interests in 1975 had compounded
the uncertainty, since some MPs acted on the incorrect belief that registration of an
interest was enough to legitimise it.107

The relationship between trade unions and Labour MPs in the House today bears
no resemblance at all to the contractual arrangements in the Brown case. Following 
a revision of the arrangements in 1995 to coincide with the adoption of a code of 
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conduct for Members of Parliament (on which see below), no money is now paid directly
to an MP but to constituency funds under a constituency development plan agreement.108

In the past, there were several occasions when questions of privilege were raised when
branches of a union became dissatisfied with the political work of MPs whom they
were sponsoring.109

Voting and declarations of interest

By an old rule of the House, no member who has a direct pecuniary interest in a ques-
tion may vote upon it. But this rule was narrowly interpreted, Speaker Abbot declar-
ing in 1811 that the rule applied only where the interest was a ‘direct pecuniary interest
and separately belonging to the persons . . . and not in common with the rest of His
Majesty’s subjects, or on a matter of state policy’. The rule was applied only to private
legislation and a vote on a public Bill has never been disallowed.110 By custom of the
House, members had to declare their direct pecuniary interest when speaking in a debate,
but the custom did not apply to question time or to letters which a member sent in his
or her capacity as a member.111 The duty to disclose private interests became a rule of
the House on 25 May 1974, when the House resolved:

That in any debate or proceedings of the House or its committees or transactions or com-
munications which a member may have with other members or with Ministers or servants of
the Crown, he shall disclose any relevant pecuniary interest or benefit of whatever nature,
whether direct or indirect, that he may have had, may have or may be expecting to have.

This resolution governs all parliamentary proceedings, but it does not in terms 
apply to dealings which MPs have with local councils, public corporations or foreign
governments.

Register of members’ interests

MPs were slow to accept the need for a systematic method of making members’ inter-
ests public, but in 1975 the Poulson affair caused the House to establish a compulsory
register of their interests.112 The aim was to provide public information of any pecu-
niary interest or material benefit which might affect the conduct of members as such,
or influence their actions, speeches or vote in Parliament. The register was maintained
by a senior clerk of the House and supervised by a select committee. The initial cri-
teria for registration were not always clear, yet in 1990 an MP who failed to register
his financial interests was suspended from the House for 20 days.113

In 1995, the Committee of Privileges criticised two MPs who had been prepared 
to accept £1,000 from a Sunday Times reporter posing as a businessman, in return 
for asking a parliamentary question. The committee also found that the reporter had
committed a contempt of the House by secretly recording his conversations at
Westminster with the MPs. The two MPs were suspended from the House, for 10 and
20 days respectively.114
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The ‘cash for questions’ affair was one reason for the government’s decision to appoint
the Nolan committee on standards in public life. In its first report,115 the committee
restated seven key principles of conduct in public life (stressing such qualities as
integrity, accountability and openness) and examined their application to MPs. MPs
could properly be employed outside the House, but they should be barred from sell-
ing their services to firms engaged in lobbying on behalf of clients. Although deeply
concerned by the nature of some parliamentary consultancies, the committee was against
placing the rules of conduct for MPs on a statutory basis, and proposed new arrange-
ments to enable the House to enforce the rules of conduct.

With the backing of a select committee on standards and conduct,116 the House in
1995 adopted the following measures.

1 A new officer of the House was appointed, the Parliamentary Commissioner for
Standards, to maintain the Register of Members’ Interests, to advise MPs on what to
register, and to receive and investigate specific complaints about registration and the
propriety of MPs’ conduct.117

2 The Committee on Standards and Privileges was created to oversee the work of the
Commissioner for Standards, to consider matters relating to the conduct of members
referred to it by the Commissioner, and to consider other matters relating to privileges
referred by the House.118

3 Stricter rules for the register were adopted. There are ten categories of interest, includ-
ing company directorships, employment, trade, profession and vocation; services to clients
which arise from the member’s position as MP; financial sponsorships, whether as 
a candidate (i.e. election expenses) or as a member; gifts, benefits and hospitality 
relating in any way to membership; overseas visits relating to membership; land and
property of substantial value; certain shareholdings; and a residual category of any 
interest or benefit received which might reasonably be thought by others to influence
the member’s actions in Parliament.119

4 An MP who has entered into an employment agreement to provide services as a
member must register a full copy of the agreement with the Commissioner and state
the fees payable in specified bands.120

5 The 1947 resolution121 was restated by the House, with the addition of the following:

in particular, no Members . . . shall, in consideration of any remuneration, fee, payment, or
reward or benefit in kind, direct or indirect . . .
(a) advocate or initiate any cause or matter on behalf of any outside body or individual, or
(b) urge any other Member of either House . . . including Ministers, to do so, by means of
any speech, Question, Motion, introduction of a Bill or amendment to a Motion or Bill.122

6 A code of conduct for members was adopted, together with a guide to the rules.123

These measures have governed the conduct of MPs since 1995. Between 1997 and
2005, the Committee on Standards and Privileges issued almost 100 reports, many of
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which concerned alleged failure by MPs to register relevant interests. Some complaints
bordered on the trivial or were rejected, but the most serious caused the Committee to
recommend that the MPs in question be suspended from the House for stated periods.124

The most substantial inquiry made by the first Commissioner, Sir Gordon Downey,
was into allegations that, while an MP, Neil Hamilton had received undisclosed cash
payments from Mr Al Fayed for lobbying services and undisclosed hospitality, includ-
ing a stay at the Ritz Hotel in Paris. Mr Hamilton’s appeal to the Committee against
the Commissioner’s findings did not succeed.125 The Committee’s reports have often
concerned not failure to register interests but mistakes or abuse arising from benefits
or allowances available to MPs (for instance, those relating to constituency work, or
to the cost of maintaining a second home).126 These reports set the standards of care
and honesty that must be observed; they bring the rules to the notice of MPs and may
cause them to be revised if necessary. In the most serious cases of misconduct, a report
may cause the MP to leave Parliament at the next election. The Committee’s scrutiny
has included the accuracy of a personal statement made to the House by a former Cabinet
minister and the breach by a committee chairman of the rule against paid advocacy.127

Procedure for enforcing rules on members’ interests

We have already considered the procedure followed concerning an alleged contempt
or breach of privilege. Complaints about the Code of Conduct and the Register of Interests
are made to the Parliamentary Commissioner for Standards, who has a discretion to
investigate and report on them to the Committee.128 The form of an investigation is
decided by the Commissioner. The system was put to an arduous test with the inquiry
into the Hamilton allegations. When Mr Hamilton appealed, the Committee decided
that he had shown no grounds to justify any departure from the Commissioner’s findings.
In 2003, after the Committee on Standards in Public Life had made proposals to
strengthen the fairness and integrity of these procedures, changes were made to the
House’s standing orders. The Commissioner is now authorised not to report to the
Committee a minor or inadvertent failure to register an interest where the matter has
been rectified. To deal with difficult factual disputes, the Commissioner may appoint
an investigatory panel consisting of himself or herself, a legal assessor, and an MP 
assessor appointed by the Speaker; when the Commissioner reports to the Committee,
the legal assessor reports on whether the panel has observed natural justice, and the
MP assessor on whether the panel has had regard to the customs and practice of the
House and its members. Another change in 2003 was to protect the Commissioner from
being removed from office, except for reasons of unfitness or inability to act. The
Commissioner’s independence is now protected by the rule that he or she must be
appointed for a single period of five years, not renewable.129
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MPs and the criminal law of corruption130

We have seen that MPs have no immunities from criminal law, except for the protec-
tion afforded by art 9 of the Bill of Rights in respect of proceedings in Parliament. But
the position in law of an MP who improperly provides services in return for payment
is uncertain. In 1976, a royal commission chaired by Lord Salmon considered that 
neither statute law nor the common law on corruption applied where an MP was involved
and recommended that the criminal law be strengthened.131 Another view is that the
existing law does apply to MPs, except that it is not permissible to rely on what has
been said in Parliament to prove commission of an offence.132 However, there should
be no uncertainty in this area of the law, nor should the Bill of Rights be a shield against
conviction for corrupt conduct. Legislation to remove the uncertainty and to make a
limited amendment to the Bill of Rights is necessary. The House of Commons has 
hitherto relied on self-regulation for maintaining adequate standards of conduct. In respect
of allegations of corruption, self-regulation should now give way to the ordinary 
process of criminal law.133 It is widely agreed that the law of corruption needs to be
thoroughly reformed, and that any reform should make clear the position of peers and
MPs. A draft Bill to restate the law was extensively criticised by a joint committee of
both Houses in July 2003, and the Home Office was requested to prepare a further
version of the legislation.134

C. House of Lords

Questions of privilege rarely arise in relation to the House of Lords.

Privileges of the House and of peers

1 Freedom from civil arrest for peers. In Stourton v Stourton135 a peer was held to
be privileged from a writ of attachment for civil contempt following his failure to send
his wife her property under a court order. The judge found that arrest was being sought
to compel performance of a civil obligation. This privilege may be claimed by an indi-
vidual peer at any time, but the House claims privilege only ‘within the usual times 
of privilege of Parliament’.136 Freedom from arrest should be abolished for members of
the House of Lords as well as for MPs.137

2 Freedom of speech. Article 9 of the Bill of Rights applies to the Lords as it does
to the Commons; a speech made in the House is not privileged if published separately
from the rest of the debate.138
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3 The right to commit for contempt. The Lords can commit a person for a definite
term and the imprisonment is not terminated by prorogation of Parliament. The Lords
also have power to impose fines and to order security to be given for good conduct.

4 The right to exclude disqualified persons from the proceedings of the House. The
House itself decides, through the Committee for Privileges, the right of newly created
peers to sit and vote. Claims to old peerages are referred by the Crown to the House
and are decided by the Committee for Privileges.139 Following the removal of all but
92 hereditary peers from the House of Lords in 1999, this is an aspect of privilege that
is likely to be of little practical importance in future.

Financial interests of peers

The House of Lords has not been under the same pressure as the Commons concern-
ing the disclosure of interests. Formerly the view was held that peers ought not to 
be required to account publicly for their interests in the same manner as elected MPs.
Yet many peers take an influential part in the legislative process and have access to
government; they cannot expect to observe lower standards of public conduct than MPs.
In 1995, the House resolved that its members should act always on their personal hon-
our and should never accept a financial benefit in return for exercising parliamentary
influence; peers who have a direct interest in lobbying ought not to speak, vote or 
otherwise use their office on behalf of clients. The House created a register of peers’
consultancies and similar financial interests in lobbying for clients. The register was 
of much narrower scope than the Commons register, but peers could register other 
matters ‘which they consider may affect public perception of the way in which they
discharge their parliamentary duties’.140

The scheme adopted in 1995 was limited in scope, especially in relation to the 
discretionary registration of other forms of interest. In 2000, the (Neill) committee 
on standards in public life recommended that the House should adopt a Code of 
Conduct, extending the register of interests, requiring the declaration of a wider range
of interests and continuing to restrict members in parliamentary lobbying. The present
Code was adopted in 2001, and came into effect on 31 March 2002, when it replaced
the rules on financial interests adopted in 1995.141 Complaints of failure to register an
interest are heard by a sub-committee on the registration of interests, with a right of
appeal to the House’s Committee for Privileges, a committee that (at least until the
new Supreme Court is created) includes at least three law lords.
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Chapter 12

THE CROWN AND THE ROYAL 
PREROGATIVE

We have already seen that the functions of the executive are more diverse than those
of the legislature and judiciary, having acquired a residual character after legislature
and judiciary had become separated from the main work of governing.1 The functions
of the executive have been said to include ‘the execution of law and policy, the 
maintenance of public order, the management of Crown property . . . the direction of
foreign policy, the conduct of military operations, and the provision, regulation,
financing, or supervision of such services as education, public health, transport and
national insurance’.2 Today such a catalogue is far from complete. To perform all the
tasks of government the executive must comprise a wide array of officials and agen-
cies. These include the Prime Minister and other ministers, government departments,
the civil service, the armed forces and also the police, who are being drawn more into
the direct hierarchy of central government and exercise a vital executive function. Outside
central government, but closely linked to it, are local authorities and many public bodies
and regulatory agencies, which may be considered to perform executive functions, albeit
confined to one locality or one activity.

It is still formally the case that executive power in the United Kingdom is vested in
the Crown, however little this may reflect the reality of modern government. The Queen
may reign, but it is the Prime Minister and other ministers who rule. Yet within the
executive in Britain, it is not possible to dismiss the position of the monarch as an anach-
ronism since the monarch as head of state performs some essential functions. The fact
that central government is carried on in the name of the Crown has left its mark on
the law. Our law has never developed a notion of ‘the state’: the judges have been opposed
to the idea of allowing interests of the state to override common law rights.3 Although
it is common to speak of state schools, state regulation and so on, legislation rarely
refers to the state as such.4 Instead, the Crown has developed as ‘a convenient symbol
for the State’,5 though it is unclear whether the two terms can always be used as 
synonyms.6 One distinction refers to ‘the Sovereign’ in matters concerning the personal
conduct or decisions of the monarch (though that too is misleading in a country where
legal sovereignty is acknowledged to rest with Parliament),7 and to ‘the Crown’ as the
collective entity which in law may stand for central government.
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A. The monarchy8

Most advanced liberal democracies have moved to a republican system of government,
sometimes with an elected president as head of state, the best known examples being
France and the United States. But Britain is by no means alone in having a hereditary
monarch as head of state, an institution which is to be found in other G8 countries
(notably Canada, which shares the same monarch) as well as other European Union
countries (notably Sweden and Spain). If there was a written constitution for the United
Kingdom, the role and functions of the monarch as head of state would be set down,
as they are in Spain. There the constitution provides by art 54 that the King’s role is
largely symbolic and representative – he is the symbol of unity and permanence, and
assumes the highest representation of the state in international relations. In the United
Kingdom the role of the monarchy has evolved over many years, and we can say that
it has a number of symbolic and ceremonial duties which bring dignity and solemnity
to constitutional government. But it also has representative and practical duties to 
perform which in the latter case may be necessary for the continuity and stability of
constitutional government. As the experience of other countries demonstrates, these
different roles need not be performed by a hereditary monarch, with those other coun-
tries relying on other symbols or institutions.

Title to the Crown

In 1689, the Convention Parliament (that had been summoned by Prince William of
Orange at the request of an improvised assembly of notables) filled the constitutional
vacuum which arose on the departure of James II by declaring the throne vacant and
inviting William of Orange and his wife Mary jointly to accept the throne.9 These events
finally confirmed the power of Parliament to regulate the succession to the Crown as
it should think fit.10 Today title to the Crown is derived from the Act of Settlement
1700, subsequently extended to Scotland in 1707 and to Ireland in 1800 by the Acts of
Union. By the Act of Settlement, the Crown shall ‘be remain and continue to the said
most excellent Princess Sophia’ (the Electress of Hanover, granddaughter of James I)
‘and the heirs of her body being Protestant’.11 The limitation to the heirs of the body,
which has been described as a parliamentary entail, means that the Crown descends
in principle as did real property under the law of inheritance before 1926.12 That law
inter alia gave preference to males over females and recognised the right of primogeniture.
The major exception to the common law rules of inheritance is that for practical rea-
sons the right of two or more sisters to succeed to real property as co-parceners does
not apply: as between sisters, the Crown passes to the firstborn.13

The Act of Settlement disqualifies from the succession Roman Catholics and those
who marry Roman Catholics; the Sovereign must swear to maintain the Churches of
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England and Scotland and must join in communion with the former Church. This is
a restriction which has been questioned in recent years as being not easily justifiable
in an increasingly multicultural and secular society. Since 1714, when the Hanoverian
succession took effect under the Act of Settlement, the line of hereditary succession has
been altered only once: it was provided by His Majesty’s Declaration of Abdication
Act 1936 that the declaration of abdication by Edward VIII should have effect; that
the member of the royal family then next in succession to the throne should succeed
(thus Edward VIII’s brother became King George VI); and that Edward VIII, his issue,
if any, and the descendants of that issue should not thereafter have any right to the
succession. The eldest son of a reigning monarch is the heir apparent to the throne; he
is Duke of Cornwall by inheritance and is invariably created Prince of Wales.14

Financing the monarchy15

In the 17th century, when the Sovereign personally carried out the functions of gov-
ernment, the revenue from the taxes which Parliament authorised was paid over to the
Sovereign and merged with the hereditary revenues already available to him. Today a
separation is made between the expenses of government and the expenses of maintaining
the monarchy. Since the time of George III, it has been customary at the beginning of
each reign for the Sovereign to surrender to Parliament for his or her life the ancient
hereditary revenues of the Crown, including the income from Crown lands.16 Provi-
sion is then made by Parliament for meeting the salaries and other expenses of the royal
household. This provision, known as the Civil List, was granted to the Queen for her
reign and six months after, by the Civil List Act 1952. In 1952, the total annual amount
paid was £475,000 but following an inquiry into the financial position of the monarchy
by a select committee of the House of Commons,17 the amount was raised to £980,000
by the Civil List Act 1972. The 1972 Act also provided that the annual sum might 
be increased by means of a Treasury Order subject to annulment by the House of
Commons.

The Civil List, which is used ‘to meet official expenditure necessarily incurred
through [the Sovereign’s] duties as head of state’,18 ‘accounts for only a small percentage
of government expenditure on the monarchy’.19 Thus certain expenses in connection
with the maintenance of the royal palaces and royal travel are now met by separate
grants in aid voted annually by Parliament. The total head of state expenditure from
public funds for 2005 was £36.7 million, which included the Queen’s Civil List pay-
ment. Civil List accounts are now published annually in the interests of transparency.
The Prince of Wales enjoys separate provision out of the Duchy of Cornwall to meet
official and personal expenses, although he receives no parliamentary annuity. The Act
of 1952, as amended in 1972, also makes provision for the Duke of Edinburgh, the
Queen’s younger children and other members of the royal family. Since 1975, however,
the Queen has reimbursed the Treasury for the annuities paid to three members of her
extended family and since 1993 she has reimbursed all but those paid to herself, the
Duke of Edinburgh and the late Queen Mother.20
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The Sovereign also holds property in a personal capacity and derives income 
from this. In 1971 the Commons Select Committee was assured that suggestions that
the Queen owned private funds in the region of £50 million were ‘wildly exaggerated’
but no estimate of their actual value was given to the committee. In 1996 the Press
Complaints Commission upheld a complaint from the Press Secretary to the Queen
about an article in Business Age magazine which claimed that the Queen was the wealth-
iest person in Britain with an estimated wealth of £2.2 billion. In the view of the
Commission ‘the article presented speculation as established fact’, ‘failed adequately
to check its facts’ and ‘made a number of errors which were not properly addressed’.21

One matter of concern was the failure to distinguish private wealth from that held in
trust by the Queen as Sovereign and Head of State and not as an individual. Unlike
other members of the Royal family, the Queen benefits from the principle that the Crown
is not liable to pay taxes unless Parliament says so either expressly or by necessary
implication.22 In 1992, however, it was announced that the Queen had undertaken to
pay tax on her private income with effect from 1993,23 but this does not extend to
inheritance tax. The Prince of Wales has also agreed on a voluntary basis to pay tax
on income derived from the Duchy of Cornwall.24

Duties of the monarch

No attempt can be made to list the full duties which fall to the Queen to perform 
in person.25 Many formal acts of government require her participation. Many state 
documents require her signature, and she receives copies of all major government papers,
including reports from ambassadors abroad and their instructions from the Foreign
Office, as well as minutes of Cabinet meetings and other Cabinet papers. ‘There is there-
fore a continuing burden of unseen work involving some hours reading of papers each
day in addition to Her Majesty’s more public duties.’26 She gives frequent audiences
to the Prime Minister and visiting ministers from the Commonwealth, receives foreign
diplomatic representatives, holds investitures and personally confers honours and 
decorations. She receives visits to this country by the heads of foreign states and makes
state visits overseas. She attends numerous state occasions, for example to deliver the
Queen’s Speech at the opening of each session of Parliament. Her formal consent is
needed for appointments made by the Crown on the advice of the Prime Minister, the
Lord Chancellor and other ministers.

A catalogue of official duties does not reveal what influence, if any, the monarch has
on the political direction of the country’s affairs. In general, the monarch is bound to
act on the advice of the Prime Minister or other appropriate minister, for example, the
Home Secretary in respect of the prerogative of mercy. The monarch cannot reject the
final advice that ministers offer to her without the probable consequence of bringing
about their resignation and their replacement by other ministers, thereby bringing the
future of the monarchy into controversy. But to what extent may the Queen offer them
guidance from her own fund of experience in public affairs? Bagehot described the 
monarch’s rights as being the right to be consulted, the right to encourage and the right
to warn.27 While this may entitle the monarch to express personal views on political
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events to the Prime Minister, these views may have little influence over the whole range
of the government’s work.28 However, both Mr Major and Mr Blair have each paid
tribute to the advice received from the Queen during their time as Prime Minister.29

Much light was thrown upon the role of the monarch in the 20th century by 
Sir Harold Nicolson’s biography of George V and by Sir John Wheeler-Bennett’s bio-
graphy of George VI. Thus it appears that the monarch, even before the days when
Cabinet conclusions were regularly recorded by the Cabinet secretariat, could insist 
on the advice of the Cabinet being given in written form, if he felt that it was danger-
ous or opposed to the wishes of the people. This was so that the King could record 
in writing the misgivings and reluctance with which he followed the advice of his
Cabinet.30 The clear impression is given in these two biographies that the monarch is
far from being a mere mouthpiece of his constitutional advisers. In more recent times,
the advice of Queen Elizabeth II was said to be particularly valuable in relation to
Commonwealth affairs where she was considered by Mr Major to have an ‘encyclo-
paedic knowledge’.31 But it would be wrong to suppose that the right to be consulted,
to encourage and to warn applies to all areas of policy-making, in many of which the
monarch will have had no relevant experience.

The Private Secretary to the Queen plays a significant role in conducting com-
munications between the monarch and her ministers and, in exceptional circumstances
where this is constitutionally proper, between the monarch and other political leaders.
Occasionally, the Queen’s Private Secretary may be drawn into public controversies.
In 1986, Sir William Heseltine, the Queen’s Private Secretary, wrote to The Times fol-
lowing alleged disagreements between the Prime Minister (Mrs Thatcher) and the Queen
on policy matters. Sir William made three points which he considered axiomatic:

1 The Queen has the right – indeed the duty – to counsel, encourage and warn her
government. She is thus entitled to have opinions on government policy and to express
them to her chief minister.
2 Whatever personal opinions the Queen may hold or may have expressed to her 
government, she is bound to accept and act on the advice of her ministers.
3 The Queen is obliged to treat her communications with the Prime Minister as entirely
confidential between the two of them.32

Sir William asserted that it was preposterous to suggest that the Queen would sud-
denly depart from these principles.

Reform of the monarchy

Unlike many of the other parts of the constitution, the monarchy has survived the reform-
ing and modernising zeal of the 1990s. Indeed, in its election manifesto of 1997, which
was the basis of much of the contemporary constitutional reform, the Labour party
announced: ‘We have no plans to replace the monarchy.’33 Although this ‘fell consider-
ably short of a ringing endorsement of the institution of monarchy’,34 it remains the
case that there has been little serious debate about the desirability of retaining a hered-
itary monarch as head of state in a modern democracy. In the 1990s, the monarchy
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weathered a lot of unwanted publicity about the private lives and business activities 
of some of its senior figures, and was subject to public criticism following the prema-
ture death of the Princess of Wales in 1997.35 But greater public exposure and a less
deferential media have at most ignited concerns for a more responsive monarchy, 
not its replacement. The difficulties of reform of the latter kind were highlighted by
the referendum in Australia in 1999 where the people voted to retain the monarchy
when given the option of a republic instead. (The Queen is also the Head of State in
Australia and indeed in a number of other prominent Commonwealth countries.) One
of the problems facing the republican campaigners in Australia was the division among
the anti-monarchists about how the head of state in a republic should be chosen. Those
who favoured a directly elected president (on the Irish model) were unhappy with the
choice in the referendum between retaining the monarchy or moving to a president
elected by Parliament.36

B. Personal prerogatives of the monarch

It is commonplace to distinguish between prerogative powers that are exercised by the
monarch, and those that are exercised by ministers in her name. The former are referred
to as personal prerogatives, and the latter as the ‘prerogative powers of ministers’.37

The existence of personal prerogatives – as they were referred to by Jennings – implies
an element of personal discretion on the part of the monarch in the exercise of these
powers. This, however, has been disputed as being contrary to political reality and 
constitutional sense. It has been claimed that these prerogatives should be understood
‘not as personal discretionary powers of the monarch, nor as matters over which the
monarch has any independent personal rights’, but as ‘clearly circumscribed constitu-
tional duties to be carried out on the advice of the Prime Minister’. The removal of
the residue of personal and unaccountable power from a hereditary head of state is
thought by some to be important to maintain the political neutrality of the monarchy,
which in turn must be the ‘golden rule’ for its continuity.38

The appointment of a Prime Minister39

In appointing a Prime Minister the monarch must appoint that person who is in the
best position to command the support of the majority in the House of Commons. This
does not involve the monarch in making a personal assessment of leading politicians,
since no major party could fight a general election without a recognised leader. Where
an election produces an absolute majority in the Commons for one party, the leader
of that party will be invited to become Prime Minister or, if already Prime Minister,
he or she will continue in office. In these circumstances, the Queen ‘has no choice whom
he or she should appoint as Prime Minister, and it is obvious who should be called to
the Palace’.40 By modern practice, a defeated Prime Minister resigns from office as soon
as a decisive result of the election is known. Where after an election no one party has
an absolute majority in the House (as in 1923, 1929 and February 1974), the Prime
Minister in office may decide to wait until Parliament resumes to see whether he or
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she can obtain a majority in the new House with support from another party (as Baldwin
did after the 1923 election, only to find that he could not) or he may resign without
waiting for Parliament to meet (as Baldwin did in 1929 and Heath in 1974). When he
or she has resigned, the Queen will send for the leader of the party with the largest
number of seats (as in 1929 and 1974) or with the next largest number of seats (as in
January 1924 after Baldwin had been defeated by combined Labour and Liberal
votes).41 Thus, where the election produces a clear majority for one party, the Queen
has no discretion to exercise. Where an election does not produce a conclusive result,
the Queen has no discretion except where the procedure described still fails to estab-
lish a government in office; in this case, the Queen would have to initiate discussions
with and between the parties to discover, for example, whether a government could
be formed by a politician who was not a party leader or whether a coalition govern-
ment could be formed.42

Where a Prime Minister resigns because of ill-health or old age or dies while in 
office, a new leader of the governing party must be found and a new Prime Minister
appointed. Formerly, in the case of the Liberal and Conservative parties, this was a
situation in which the monarch was required to exercise a discretion, namely to invite
a person to be Prime Minister who would command general support within the 
governing party, as happened in 1957 and 1963. The parties now choose their own
leader in accordance with their own rules. It was initially the case that the leader of
the Conservative party was chosen by the party’s MPs. It was under these rules that
Mr Major replaced Mrs Thatcher as leader of the party in 1990,43 following which
Mrs Thatcher resigned as Prime Minister and ‘arrangements’ were made for Mr Major
‘to see the Queen the next morning’.44 The current leadership rules of the Conserva-
tive party provide for the leader to be elected by the members of the party in a postal 
ballot.45 The rules provide, however, that the candidates for election are to be chosen
by the 1922 Committee, which is a committee of Conservative MPs. It is also provided
that ‘the procedure by which the 1922 Committee selects candidates for submission
for election shall be determined by the Executive Committee of the 1922 Committee’.
It was under these procedures that Mr David Cameron was elected party leader in 2005.
Conservative MPs took part in several votes that reduced the number of candidates to
two – Mr Cameron and Mr Davis – before party members were able to vote.

In the case of the Labour party, the right to vote in the election of leader was 
formerly confined to Labour MPs, but in 1981 the party changed its constitution and
standing orders to provide for the leader and deputy leader to be elected at a party
conference.46 The electoral college is in three sections, Labour MPs and constituency
parties each having one-third of the votes and affiliated organisations also having one-
third. Successive ballots are held until one candidate has more than half the votes so
apportioned. When Labour is in opposition, an election shall be held at each annual
conference. When Labour is in government and the party leader is Prime Minister, an
election takes place only if required by a majority of the conference on a card vote.
While both parties have used their own procedures to elect leaders when in opposi-
tion, new ground was broken in 1976, again in 1990, and yet again in 1995. In 1976,
when Harold Wilson announced his intention of resigning as Prime Minister, he
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remained in office until (under the party’s former rules) Labour MPs elected their new
leader, Mr Callaghan. Mr Wilson then resigned and Mr Callaghan became Prime Minister.
In 1990, the Conservative party removed Mrs Thatcher as party leader against her wishes
while she was also Prime Minister. Although Mrs Thatcher’s leadership had previously
been challenged by using the leadership procedures, her replacement by Mr Major in
1990 represents the first occasion in modern times that a serving peacetime Prime Minister
has been forcibly removed from office. And in 1995 Mr Major resigned as leader of
the Conservative party, thereby forcing an election for party leader, in which he was
a candidate. He did not resign as Prime Minister, though presumably he would have
done so had he not succeeded in being re-elected as party leader.

While therefore under stable political conditions the Queen will not need to exer-
cise a personal discretion in selecting a Prime Minister, circumstances could arise in
which it might become necessary for her to do so.47 First, since the election of a new
leader may take some weeks, the appointment of an acting Prime Minister might well
be needed if, unlike the position in 1976, the outgoing Prime Minister had died or was
too ill to continue in office. Presumably a senior member of the Cabinet would be so
appointed.48 Moreover, there could well be circumstances in which reliance on normal
party procedures would not produce an immediate solution: for example, where a party
holding office broke up after serious internal dissensions; or where no party had a 
majority in the House and there was a deadlock between the parties as to who should
form a government; or where a coalition agreement had broken down.49 In such situ-
ations, the Sovereign could not avoid taking initiatives to enable a new government to
be formed, for example by initiating inter-party discussions. In 1931, when Ramsay
MacDonald and the Labour Cabinet resigned because of serious disagreement within
the Cabinet over the steps that should be taken to deal with the financial crisis, George
V, after consulting with Conservative and Liberal leaders, invited MacDonald to form
a ‘National Government’ with Liberal and Conservative support. The extreme bitter-
ness which MacDonald’s defection caused in the Labour party led to criticism of George
V’s conduct as unconstitutional, but such criticism seems unjustified.50

Dissolution of Parliament51

In the absence of a regular term for the life of Parliament fixed by statute, the Queen
may by the prerogative dissolve Parliament and cause a general election to be held.
The Queen normally accepts the advice of the Prime Minister and grants a dissolution
when this is requested. Since 1918, it has become established practice that a Cabinet
decision is not necessary before the Prime Minister may seek a dissolution, although
members of the Cabinet may be consulted before the Prime Minister makes a decision.52

The refusal of a dissolution when the Prime Minister had requested it would probably
be treated by him or her as tantamount to a dismissal. It is doubtful whether there can
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be grounds for the refusal of a dissolution to a Prime Minister who commands a clear
majority in the Commons.53 Political practice accepts that a Prime Minister may
choose the time for a general election within the five-year life of Parliament prescribed
by the Parliament Act 1911. Are there circumstances in which the Sovereign would be
justified in refusing a dissolution, or is it automatic that the Sovereign should grant a
dissolution when requested?

If the Queen did refuse dissolution to a Prime Minister who commanded a majority
in the House and the Prime Minister then resigned from office with the other ministers,
any other politician invited to be Prime Minister (for example, the Leader of the Opposi-
tion) would presumably have no prospect of a majority at Westminster until an elec-
tion had been held. The Queen would therefore be faced with an early request for a
dissolution from the new Prime Minister and with inevitable criticism of political bias
if the request were granted. Where a minority government holds office, the position is
more complicated but here again it is essential for the Prime Minister to choose the
time for an election. Much would depend on the circumstances in which the minority
government had come about and on how recently a general election had been held.
Thus a Prime Minister who had been granted one dissolution and failed to get a major-
ity at the ensuing election could not request a second dissolution immediately. There
would be a duty to resign and to give the leader of another party the opportunity of
forming a government. Where a Prime Minister had been in office for a considerable
period (for example, some months) since the previous election and was then defeated
on an issue of confidence in the House, he would then have a choice between resign-
ing or, as MacDonald did in 1924, seeking a dissolution.

The issue arose in 1950, during discussion of the problems caused by the Labour
government’s small majority after the election of that year. Sir Alan Lascelles, Private
Secretary to George VI, wrote to The Times, under a pseudonym, to outline the cir-
cumstances in which he believed the monarch could properly refuse a dissolution when
requested by the Prime Minister. According to Sir Alan, the monarch could properly
refuse a dissolution if he were satisfied that (a) the existing Parliament was still ‘vital,
viable, and capable of doing its job’, (b) a general election would be detrimental to the
national economy and (c) he could rely on finding another Prime Minister who could
carry on his government for a reasonable period with a working majority.54 It will be
seldom that all these conditions can be satisfied and it might even be argued that these
are eminently matters for the Prime Minister in office to decide. It might be particularly
difficult for the monarch to be reasonably certain that another Prime Minister could
command a working majority in the House. Yet the monarch would be strongly criti-
cised if, having refused a dissolution to one Prime Minister, he or she were faced with
an early request from the new Prime Minister for dissolution.

In the last 100 years there are no instances of the monarch having refused a disso-
lution in the United Kingdom. However, the controversy between the ‘automatic’ and
‘discretionary’ views of the prerogative of dissolution arose again in 1974. After the
election in February of that year, when no party had an absolute majority, it was asked
whether Mr Wilson as Prime Minister was entitled to a dissolution if his government
were defeated in the Commons by a combined opposition vote. Certain Labour MPs,
who feared that a Liberal–Conservative coalition might be formed to govern the coun-
try, urged that the Queen was both constitutionally and morally bound to grant a 
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dissolution whenever the Prime Minister requested it. In reply, the Lord President of
the Council, Mr Short, told them: ‘Constitutional lawyers of the highest authority are
of the clear opinion that the Sovereign is not in all circumstances bound to grant a
Prime Minister’s request for dissolution’; it was impossible to define in advance the
circumstances in which the Queen’s discretion to refuse a request for a dissolution 
might be exercised.55 The government refused to allow the matter to be debated in the
Commons. In the event, when Mr Wilson sought a dissolution in September 1974, this
was granted without question by the Queen. That the monarch should not refuse a
Prime Minister’s request for dissolution except for very strong reason is obvious. 
In practice, the political significance of the Prime Minister’s power to decide when
Parliament should be dissolved is much greater than the possibility of the Queen’s 
refusal of a dissolution. But the view that the monarch’s reserve power may serve to
restrain a Prime Minister who otherwise might be tempted to abuse his or her posi-
tion is an argument for maintaining the reserve power as a potential weapon, not for
abolishing it.56

The dismissal of ministers
The refusal of a Prime Minister’s request for a dissolution is one aspect of a larger
question, namely whether the monarch may ever reject the advice of the Prime
Minister on a major issue, for example, by refusing to make an appointment to minis-
terial office which the Prime Minister had recommended, by refusing to give the royal
assent to a Bill which has passed through both Houses, or by insisting that a general
election is held before the royal assent is given. In 1910 George V insisted that a gen-
eral election be held on the Liberal proposal to remove the veto of the House of Lords,
before he would create enough new Liberal peers to pass the Parliament Bill through
the Lords against Conservative opposition; this decision was accepted by the Prime
Minister, Asquith. But in other situations a refusal by the monarch to accept advice
could be seen as a direct challenge to the authority of the Prime Minister and might
mean his or her immediate resignation. The underlying question is whether the
monarch is merely part of the formal apparatus of government and thus incapable of
taking an independent position on a point of constitutional principle, or whether the
monarchy provides some kind of safeguard against potential abuses of power by the
Prime Minister and Cabinet.

The last occasion on which it was seriously urged that the monarch should inter-
vene to ensure that a general election should be held against the wishes of the gov-
ernment was during the crisis over Home Rule for Ireland between 1912 and 1914.57

After the Parliament Act 1911 had become law, the Liberal government intended that 
the Government of Ireland Bill should be passed under the Parliament Act proced-
ure. Opposition leaders regarded the relationship between the Liberal party and the
Irish Nationalists as ‘a corrupt parliamentary bargain’. They urged George V to insist
that an election be held before the Bill became law or to withhold the royal assent.
Asquith, the Prime Minister, reminded George V of the constitutional limitations 
on the monarch, of the principle of ministerial responsibility and of the value for the
monarch of having no personal responsibility for the acts of executive and Parliament.
The King concluded that he should not adopt the extreme course of withholding 
the royal assent from the Bill ‘unless there is convincing evidence that it would avert
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a national disaster, or at least have a tranquillizing effect on the distracting conditions
of the time’.58

Where the question is that of assent to a Bill which has passed through Parliament,
it would not be prudent for the monarch to challenge the wishes of a majority in 
the House of Commons. Yet the relationship between monarch and Prime Minister 
is bilateral in the sense that both persons hold office subject to some principles of 
constitutional behaviour, however vague these principles often appear to be. If the Prime
Minister steps outside those principles (as, for example, Ian Smith, Prime Minister of
Rhodesia, did in 1965 when with his Cabinet he unilaterally declared Rhodesia inde-
pendent of the United Kingdom), the monarch may respond by dismissing his or her
ministers and by seeking to ensure the maintenance of constitutional government. In
1975, the Labor government of Australia was failing to get essential financial legisla-
tion through the Canberra Parliament because of opposition from the Senate, whose
approval to the legislation was required. When Sir John Kerr, the Governor-General,
had satisfied himself that Prime Minister Whitlam was not willing to hold a general
election to resolve the deadlock, he dismissed Whitlam and invited the Opposition leader,
Malcolm Fraser, to form an interim government and hold an election. The election was
won by Fraser, but the acts of the Governor-General gave rise to controversy of a kind
which would be more damaging to a hereditary monarchy than to a Governor-General
with a limited tenure of office.59

British government depends to a large extent on implicit agreement between the 
parties and their leaders about the rules and understandings of the political contest. 
If, in a particular situation, it were clear that one party or its leader had seriously 
departed from the accepted rules, personal intervention by the monarch could be justified
on constitutional grounds. But a plain instance of flagrant abuse is less likely than a
situation which is not covered by existing rules and understandings and in which it
may be difficult to determine what are the constitutional requirements.60 While the
monarch may have a sensitive role to play in enabling a constitutional deadlock to be
resolved, one lesson of British history is that personal government by the monarch is
excluded. Indeed, the monarch needs the cooperation of ministers even for the purpose
of dissolving Parliament and causing a new general election to be held.61 The political
impotence of a monarch who cannot find ministers willing to hold office explains why,
as a ‘far-sighted precaution’ at an early stage of the abdication crisis in 1936, Prime
Minister Baldwin ensured that other political leaders would not be willing to form a
government if he were forced to resign.62

C. The Queen in Council

The Tudor monarchs governed mainly through the Privy Council, a select group of
royal officials and advisers, having recourse to Parliament only when legislative
authority was considered necessary for matters of taxation or to give effect to royal
policies. The Privy Council survived the 17th-century conflicts, although its judicial 
arm, the Court of Star Chamber, was abolished in 1641. But in the 50 years after the
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restoration of the monarchy in 1660, the Privy Council lost its position as the main
political executive and its numbers grew, many becoming members because of other
offices which they held. As the Cabinet system developed, so did the English Privy 
Council lose its policy-making and deliberative role.63 Soon after the union of England
and Scotland in 1707, the Scottish Privy Council was abolished and its functions were
assumed by the Privy Council for Great Britain.64 In a formal sense the Council
remained at the centre of the administrative machinery of government, but despite 
an attempt by Parliament in the Act of Settlement to insist that the Privy Council 
should exercise its former functions, the Council had lost its political authority. Signi-
ficantly, politicians began to remain members of the Council after they had ceased to
be ministers, a practice which has continued until today.

Privy Counsellors and Orders in Council

Membership of the Privy Council is today a titular honour. Appointments are made
by the Queen on ministerial advice. By convention all Cabinet ministers become Privy
Counsellors. Members of the royal family and holders of certain high offices of a non-
political character, such as archbishops and Lord Justices of Appeal, are appointed 
members of the Council. So in recent years have the leaders of the opposition parties
‘so that they can be given classified information on “Privy Counsellor terms” should
the need arise on a matter affecting national security’. In the 1970s, Len Murray, 
general secretary of the TUC, was made a Privy Counsellor to facilitate consultation
on government policy.65 The office is a recognised reward for public and political 
service and appointments to it figure in the honours lists. The Council now numbers
over 500 members. Members are entitled to the prefix, ‘Right Honourable’. They take
an oath on appointment which binds them not to disclose anything said or done ‘in
Council’ without the consent of the Sovereign. As all members of the Cabinet are also
Privy Counsellors, it has been considered that it is this oath which, in addition to their
obligations under the Official Secrets Acts 1911–89, binds to secrecy all present and
past Cabinet ministers, who may disclose Cabinet proceedings and other confidential
discussions only if so authorised by the Sovereign; but little reliance was placed on this
oath in the Crossman Diaries case66 and its wording does not seem apt to include Cabinet
proceedings. Aliens are disqualified, but on naturalisation an alien becomes qualified
for membership.67

Despite the many powers conferred by statutes on individual ministers, the Order
in Council remains an important method of giving the force of law to acts of the 
government, especially the more significant executive orders. A royal proclamation is
issued when it is desired to give wide publicity to the action of the Queen in Council,
as for the purpose of dissolving a Parliament and summoning its successor. Orders in
Council are approved by the Queen at a meeting of the Council to which only four or
five members are summoned. No discussion takes place and the acts of the Council
are purely formal. Orders are made either under the prerogative, as for the dissolution
of Parliament, or under an Act of Parliament, for example, orders which make 
regulations under the Civil Contingencies Act 2004.68 Prerogative orders are treated
as equivalent to primary legislation and are regarded as such for the purposes of the
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Human Rights Act 1998, while statutory Orders in Council are generally subject to
the Statutory Instruments Act 1946.69 Legislation made in the Channel Islands must
be sanctioned by Order in Council before it comes into force.

Judicial and other functions

In 1833, the Judicial Committee of the Privy Council was set up by statute to exercise
the jurisdiction of the Council in deciding appeals from colonial, ecclesiastical and 
admiralty courts. In the heyday of the British Empire, the Judicial Committee was indeed
an imperial court exercising what was potentially a vast jurisdiction over much of 
the globe. Today, its role as an appeal court within the Commonwealth has much 
declined, although a steady flow of cases continues to be heard.70 The role and status
of the Privy Council have been revived by the devolution legislation which provides
that the Privy Council is the final court of appeal for deciding what falls within the
jurisdiction of the Scottish Parliament or the Welsh and Northern Ireland assemblies.71

But the revival will be short-lived, with this jurisdiction to be transferred to the Supreme
Court of the United Kingdom. In addition to these functions in relation to devolution,
however, the Privy Council performs a miscellany of other judicial activities: it is, for
example, the final court of appeal from the Channel Islands and the Isle of Man. 
A matter may also be referred to the Privy Council by the Crown for an advisory 
opinion, an interesting but infrequently used procedure established by s 4 of the 1833
Act.72 The composition of the Judicial Committee is governed by the 1833 Act: cases
are usually heard by three or five Lords of Appeal in Ordinary or other senior judges
in what is a ‘strictly judicial proceeding’.73

So far as other functions are concerned, issues of constitutional importance are 
sometimes referred to ad hoc committees of the Privy Council, as, for example, the
legal basis of the practice of telephone tapping and matters affecting state security.74

A committee of six Privy Counsellors reviewed British policy towards the Falkland Islands
leading up to Argentina’s invasion in 1982; after the Prime Minister had consulted with
five former Prime Ministers to secure their consent, the committee had access to the
papers of previous governments and secret intelligence assessments.75 The functions of
the Privy Council are quite distinct from those of the Cabinet. The first gives legal form
to certain decisions of the government; the second exercises the policy-making function
of the executive in major matters. The Cabinet is summoned by the Prime Minister;
the Council is convened by the Clerk of the Council, whose office dates back to the
16th century. The Lord President of the Council is usually a senior member of the Cabinet.
He or she in the past has acted as chairman of Cabinet committees and the position
may be held with the office of Leader of the House of Commons or Leader of the House
of Lords. Much of the work of the Privy Council today is spent dealing with institu-
tions and companies established by Royal Charter. The Privy Council must, for exam-
ple, approve any changes to university statutes.
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D. The royal prerogative

Both the monarch, as head of state, and the government, as personified for many pur-
poses by the Crown, need powers to be able to perform their constitutional functions.
The rule of law requires that these powers are grounded in law and are not outside or
above the system of law which the courts administer. In Britain, the powers of the 
monarch and the Crown must either be derived from Act of Parliament or must be
recognised as a matter of common law, for there is no written constitution to confer
powers on the executive. In the 17th-century constitutional settlement, it was estab-
lished that the powers of the Crown were subject to law and that there were no powers
of the Crown which could not be taken away or controlled by statute. Once that 
position had been achieved against the claims of the Stuarts, the courts thereafter accepted
that the monarch and the Crown enjoyed certain powers, rights, immunities and pri-
vileges which were necessary to the maintenance of government and which were not
shared with private citizens. Acknowledged to be ‘a notoriously difficult concept to
define adequately’,76 the term prerogative is used as a collective description of these
matters. Blackstone referred to prerogative as ‘that special pre-eminence which the King
hath, over and above all other persons, and out of the ordinary course of the common
law, in right of his royal dignity’.77 A modern definition would stress that the preroga-
tive has been maintained not for the benefit of the monarch but to enable the govern-
ment to function, and that prerogative is a matter of common law and does not derive
from statute. Thus Parliament may not create a new prerogative, although it may 
confer on the Crown new rights or powers which may be very similar in character to
prerogative power, for example, the statutory power to deport aliens from the United
Kingdom whose further presence is considered undesirable,78 or the statutory power
to create life peerages.

History of the prerogative79

The medieval King was both feudal lord and head of the kingdom. He thus had all 
the rights of a feudal lord and certain exceptional rights above those of other lords.
Like other lords, the King could not be sued in his own courts; as there was no lord
superior to the King, there was no court in which the King could be sued. In addition,
the King had powers accounted for by the need to preserve the realm against external
foes and an ‘undefined residue of power which he might use for the public good’.80 We
have already seen that medieval lawyers did not regard the King as being above the
law.81 Moreover certain royal functions could be exercised only in certain ways. The
common law courts were the King’s courts and only through them could the King decide
questions of title to land and punish felonies. Yet the King possessed a residual power
of doing justice through his Council where the courts of common law were inadequate.
In the 17th century, the main disputes arose over the undefined residue of prerogative
power claimed by the Stuart kings.82 Those common lawyers who allied with Parlia-
ment in resisting the Stuart claims asserted that there was a fundamental distinction
between what was called the ordinary as opposed to the absolute prerogative. The 

CAAC12  8/8/06  4:06 PM  Page 255



 

256 Part II · The institutions of government

83 (1607) 12 Co Rep 63.
84 Cf Dicey, The Law of the Constitution, p 18.
85 The Case of Proclamations (1611) 12 Co Rep 74; ch 4 A.
86 Ch 4 A.
87 (1627) 3 St Tr 1.
88 Habeas Corpus Act 1640. And see ch 31.
89 Ch 2 A.
90 Ch 7.

ordinary prerogative meant those royal functions which could only be exercised in defined
ways and involved no element of royal discretion. Thus the King could not himself act
as a judge; he must dispense justice through his judges. In 1607 James, who had by
then also become King James I of England, claimed the right in England to determine
judicially a dispute between the common law courts and the ecclesiastical courts. In
the case of Prohibitions del Roy, it was decided by all the common law judges, headed
by Coke, that the right of the King to administer justice no longer existed.83 In a famous
passage, Coke declared:

that the King in his own person cannot adjudge any case, either criminal, as treason, felony,
etc, or betwixt a party and party, concerning his inheritance, chattels or goods, etc, but this
ought to be determined and adjudged in some Court of Justice, according to the law and cus-
tom of England; . . . true it was, that God had endowed His Majesty with excellent science,
and great endowments of nature; but His Majesty was not learned in the laws of his realm
of England, and causes which concern the life, or inheritance, or goods, or fortunes of his
subjects, are not to be decided by natural reason, but by the artificial reason and judgment
of law, which law is an act which requires long study and experience, before that a man can
attain to the cognizance of it: that the law was the golden met-wand and measure to try the
causes of the subjects; and which protected His Majesty in safety and peace.

This declaration may not have been supported by all Coke’s precedents84 but it served
to establish a fundamental constitutional principle. At the same time, it was established
that the King could make laws only through Parliament.85

By contrast, the absolute or extraordinary prerogative meant those powers which
the King could exercise in his discretion. They included not only such powers as the
right to pardon a criminal or grant a peerage, but also the King’s undoubted powers
to exercise discretion in the interest of the realm, especially in times of emergency. It
was these powers on which Charles I relied in seeking to govern without Parliament.
The conflict was resolved only after the execution of one King and the expulsion of
another. But the particular disputes often gave rise to cases in the courts, in which the
rival political theories were expressed in legal argument. Where the judges accepted
the Crown’s more extreme claims, their decisions had subsequently to be reversed by
Parliament. As well as the cases on taxation and the dispensing power,86 another out-
standing case was Darnel’s or The Five Knights case,87 where it was held that it was
a sufficient answer to a writ of habeas corpus to state that a prisoner was detained per
speciale mandatum regis (by special order of the King). Thus the King was entrusted
with a power of preventive arrest which could not be questioned by the courts and
which in Darnel’s case was used to enforce taxation levied without the consent of
Parliament. This arbitrary power of committal was declared illegal by the Petition of
Right 1628 and in 1640 the subject’s right to habeas corpus against the King and his
Council was guaranteed by statute.88 The problem of the prerogative was confronted
in two stages. The first was that of the 17th-century struggle culminating in the Bill of
Rights 1689, which declared illegal certain specific uses and abuses of the prerogative.89

The second stage was the growth of responsible government and the establishment 
of a constitutional monarchy.90 It became established that prerogative powers could
be exercised only through and on the advice of ministers responsible to Parliament.
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Nonetheless, the ability of ministers to rely on prerogative powers gives rise to con-
tinuing problems of accountability.

The prerogative today

Today the greater part of government depends on statute. But certain powers, rights,
immunities and privileges of the monarch and of the Crown, which vary widely in 
importance, continue to have their legal source in the common law. Where these 
powers or rights are common to all persons, including the Crown (for example, the
power to own property or enter into contracts), they are not described as matters of
prerogative;91 but the term royal prerogative is properly applied to those legal attributes
of the Crown which the common law recognises as differing significantly from those
of private persons. Thus the legal relationship between the Crown and Crown servants
is an aspect of the prerogative since it still differs markedly from the normal con-
tractual relationship between employer and employee; the same applies to the power of
the Crown in certain circumstances to override contracts to which it is a party.92 Although 
Crown servants are now typically employed under contracts of employment, the Crown
nevertheless retains a prerogative power to terminate them at pleasure.93 Except in 
those special instances where prerogative powers involve the personal discretion of the
Queen, prerogative powers are exercised by or on behalf of the government of the day.
For their exercise, just as for the use of statutory powers, ministers are responsible to
Parliament.

Thus questions may be asked of ministers about the exercise of prerogative power.
Where a matter does not fall within the province of a departmental minister, questions
may be addressed to the Prime Minister. To this rule there are certain exceptions: thus
the Prime Minister may not be questioned in the Commons as to the advice that may
have been given to the Queen regarding the grant of honours or the ecclesiastical 
patronage of the Crown.94 Although an Act of Parliament may abolish or curtail the
prerogative, the prior authority of Parliament is not required for the exercise of a 
prerogative power. For example, the Crown may recognise a new foreign government
or enter into a treaty without first informing Parliament. Parliament may criticise 
ministers for their action and for the consequences; but Parliament has no right to be
consulted in advance, except to the extent that a conventional practice has developed
of assuring the opportunity for such consultation.95 Certain prerogatives could be exer-
cised only if the government were assured of subsequent support from Parliament. The
Crown may declare war, but Parliament alone may vote the supplies which enable war
to be waged. Again, where a treaty envisages changes in our domestic law, Parliament
could frustrate the treaty made by the Crown if it subsequently refused to pass the 
necessary legislation. Proposals for better parliamentary scrutiny of the exercise of 
prerogative powers were made by the Public Administration Select Committee.96 But
there is little prospect of the prerogative being abolished, as was proposed by one senior
Cabinet minister before he joined the government.97

CAAC12  8/8/06  4:06 PM  Page 257



 

258 Part II · The institutions of government

98 For a review of the scope of the prerogative, see HC Deb, 21 April 1993, col 490. See also HC 422
(2003–4) (Memorandum by Treasury Solicitor’s Department).

99 House of Lords Act 1999, s 1.
100 Roberts-Wray, Commonwealth and Colonial Law, ch 5. And see n 121 below.
101 E.g. Civil Service Order in Council 1995. See ch 13 D.
102 The Case of Proclamations (1611) 12 Co Rep 74.
103 R v Criminal Injuries Compensation Board, ex p Lain [1967] 2 QB 864, 886; cf Wade, pp 47–8. See

also R v Home Secretary, ex p Harrison [1988] 3 All ER 86, and R v Home Secretary, ex p Fire Brigades
Union [1995] 2 AC 513.

104 Ch 18.
105 Re Lord Bishop of Natal (1864) 3 Moo PC (NS) 115.
106 R v Criminal Injuries Compensation Board, ex p Lain [1967] 2 QB 864; ch 12 E.
107 On which see Allen (1862) 1 B&S.
108 HC 115 (1995–6) (Scott Report), para C 3.10.

The extent of the prerogative today

Because of the diverse subjects covered by prerogative and because of the uncertainty
of the law in many instances where an ancient power has not been used in modern
times, it is not possible to give a comprehensive catalogue of prerogative powers.98 Instead
the main areas in which the prerogative is used today will be mentioned briefly; most
of these are discussed more fully in other chapters.

1 Powers relating to the legislature. By virtue of the prerogative the Queen summons,
prorogues and dissolves Parliament. The prerogative power to create hereditary peers
has been diminished in practice, first by the Life Peerages Act 1958 and then by the
House of Lords Act 1999. But it is presumably possible in principle for the Queen to
confer hereditary titles on her subjects (presumably also on the advice of her Prime
Minister), who would not as a result be entitled to membership of the House of Lords.99

It is under the prerogative that the Queen assents to Bills. The Crown retains certain
powers to legislate under the prerogative by Order in Council or by letters patent. 
This remains in use for the surviving overseas territories,100 and in respect of the civil
service.101 While the Crown may not create new criminal offences or impose new obliga-
tions upon citizens,102 it may under the prerogative create schemes for conferring benefits
upon citizens provided that Parliament appropriates the necessary money to pay for
these benefits; thus concerning the Criminal Injuries Compensation scheme, set up by
means of a non-statutory document notified to Parliament, Diplock LJ said:

It may be a novel development in constitutional practice to govern by public statement of
intention made by the executive government instead of by legislation. This is no more, how-
ever, than a reversion to the ancient practice of government by royal proclamation, although
it is now subject to the limitations imposed on that practice by the development of constitu-
tional law in the 17th century.103

2 Powers relating to the judicial system.104 The Crown can no longer by the preroga-
tive create courts to administer any system of law other than the common law.105 This
restriction had its roots in the common lawyers’ distrust of the prerogative courts of
the Star Chamber and the High Commission. Its effect today is that new courts and
tribunals may be created only by Act of Parliament, but this does not prevent the Crown
under prerogative from establishing a body to administer a scheme for conferring 
financial benefits on individuals.106 The Crown also exercises many functions in rela-
tion to criminal justice. Thus in England prosecutions on indictment may be stopped
by the Attorney-General entering a nolle prosequi,107 a power exercisable even in the
case of those prosecutions over which he or she has no power of superintendence, as
in the case of prosecutions by HM Revenue and Customs.108 It has been explained that
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‘a nolle prosequi acts as a stay upon the proceedings’, and ‘puts an end to a prosecu-
tion but does not operate as a bar or discharge or acquittal on the merits’. An appli-
cation will normally be made to the Attorney-General by the defendant, and the power
is most commonly used ‘when the defendant cannot attend court for plea or attend
trial because of physical or mental incapacity, which is expected to be permanent’.109

It has also been said that ‘the power is not subject to judicial control or judicial review’.110

The Crown may pardon convicted offenders, though under the Criminal Appeal Act
1995 the Home Secretary may seek the advice of the Criminal Cases Review Commis-
sion.111 It is under the prerogative that the Crown grants special leave to appeal from
colonial courts to the Judicial Committee of the Privy Council, where the right of appeal
to the Privy Council has not been abolished.112 In civil matters the Attorney-General
represents the Crown as parens patriae to enforce matters of public right.113 In this
capacity he or she has the power to seek an injunction to restrain a breach of the crim-
inal law, but cannot be required to exercise the power if he or she chooses not to do
so.114 In 1991, the Court of Appeal held that the Crown, unlike ministers and servants
of the Crown, was not subject to the contempt jurisdiction vested in the courts.115

3 Powers relating to foreign affairs.116 The conduct of foreign affairs by the govern-
ment is carried on mainly by reliance on the prerogative. The prerogative includes power
to acquire additional territory; thus by royal warrant in 1955, the Crown took pos-
session of the island of Rockall, subsequently incorporated into the United Kingdom
as part of Scotland by the Island of Rockall Act 1972. It is doubtful whether the Crown
may by treaty cede British territory without the authority of Parliament and modern
practice is to secure parliamentary approval,117 but it seems that the prerogative
includes power to declare or to alter the limits of British territorial waters.118 The phrase
‘act of state’ is often used to refer to acts of the Crown in foreign affairs: while these
acts would often fall within the scope of the prerogative, the concept of the preroga-
tive is best confined to powers of the Crown exercised in relation to its own subjects
and ‘act of state’ should apply only to a limited plea to the jurisdiction of the British
courts, in respect of acts of the Crown performed in foreign territory in relation to
aliens.119 The Crown has power under the prerogative to restrain aliens from entering
the United Kingdom; but it is uncertain whether the Crown has a prerogative power
to expel aliens who have been permitted to reside here. Today, powers over aliens are
exercised under the Immigration Act 1971, although that Act expressly reserves such
prerogative powers as the Crown may have (s 33(5)). The issue of passports to citizens
is based on the prerogative.120 At common law the Crown could restrain a person from
leaving the realm when the interests of state demanded it by means of the writ ne exeat
regno, but it is doubtful whether the power would today be exercised. In time of war
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the Crown may possibly under the prerogative restrain a British subject from leaving
the realm or recall him or her from abroad, but during modern wars entry and exit
have been controlled by statutory powers.

The scope of the power to remove people from their surroundings was considered in a case dealing
with the forcible removal of Indian Ocean islanders from the Chagos Archipelago to Mauritius to make
way for a US military base. It was doubted whether the prerogative power of the Queen in Council
extends so far as to permit the Queen in Council to exile her subjects from the territory where they
belong. It was also said that ‘it would be one thing to send [someone] to another part of the Queen’s
dominions, and quite another to send him out of the Queen’s dominions altogether’.121

4 Powers relating to war and the armed forces.122 It is under the prerogative that 
the government may declare war, said by some to be ‘the most significant of the pre-
rogative powers’.123 In modern times, however, it has not been the practice to make a
formal declaration of war before commencing military activity, as in the case of the
invasion of Iraq in 2003. Such military activity is also authorised by the prerogative.
Both by prerogative and by statute the Queen is commander-in-chief of the armed 
forces of the Crown. The Bill of Rights 1689 prohibited the keeping of a standing 
army within the realm in time of peace without the consent of Parliament; thus the
authority of Parliament is required for the maintenance of the army, the Royal Air Force
and other forces serving on land. It has been pointed out that while the army and the
RAF are now governed by statute ‘the Royal Navy is still maintained by virtue of the
prerogative’.124 Although many matters regarding the armed forces are thus regulated
by statute, their control, organisation and disposition are within the prerogative and
cannot be questioned in a court.125 But members of the armed forces and the Ministry
of Defence may be held liable for unlawful acts which infringe the rights of indi-
viduals.126 Although the invasion of Iraq in 2003 was the subject of a ‘remarkable and
extraordinary’ debate and vote in Parliament,127 concern about the scope of the ‘war
powers’ prerogative has led to demands for greater democratic control of its exercise.
But it is unlikely that any government would agree to a formal requirement of parlia-
mentary approval for military action, as had been proposed by a former Cabinet 
minister in a prominent private member’s bill introduced in 2005.128

5 Patronage, appointments and honours.129 On the advice of the Prime Minister or 
other ministers, the Queen appoints ministers, judges and many other holders of public
office, including the members of royal commissions to inquire into matters of contro-
versy. Appointments to the civil service are appointments to the service of the Crown.
The Queen is the sole fountain of honour and alone can create peers, confer honours
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and decorations,130 grant arms and regulate matters of precedence.131 Honours are 
generally conferred by the Queen on the advice of the Prime Minister. In the case of
peerages, the formal position is that the House of Lords Appointments Commission
advises the Prime Minister about the non-political nominations and the Prime Minister
passes these on to the Queen. The Commission also advises the Prime Minister about
party political nominees, performing a task which was previously performed by the
Political Honours Scrutiny Committee which is to vet all nominations on grounds 
of propriety. The Political Honours Scrutiny Committee (a committee of three Privy
Counsellors) which also advised on the suitability of those who are recommended for
other political honours (such as knighthoods and the like) has been abolished.132

Certain honours, namely the Order of the Garter, the Order of the Thistle, the Royal
Victoria Order (for personal services to the Queen) and the Order of Merit are in the
personal gift of the Queen.

6 Immunities and privileges. It is a principle of interpretation that statutes do not
bind the Crown except by express statement or necessary implication.

In Lord Advocate v Dumbarton Council, the Ministry of Defence decided to erect an improved security
fence at its submarine base at Faslane, Dunbartonshire. Part of the fence ran alongside the A814
road and when the roads authority (Strathclyde Council) discovered that the Ministry intended to place
temporary works on part of the road, they notified the Ministry that it would require their consent
under the Roads (Scotland) Act 1984. The Ministry replied that these provisions did not bind the
Crown and contractors took possession of a one-mile stretch of part of the road by erecting a tem-
porary fence. Thereupon the roads authority (Strathclyde) and the planning authority (Dumbarton)
gave various notices under statutes to stop the work. The Lord Advocate sought judicial review of the
councils’ conduct, alleging that the statutes in question did not bind the Crown. Although the Crown’s
immunity was restricted by the Inner House of the Court of Session, the wider immunity was restored
by the House of Lords. In the view of Lord Keith, ‘the Crown is not bound by any statutory provision
unless there can somehow be gathered from the terms of the relevant Act an intention to that effect.
The Crown can be bound only by express words or necessary implication.’ At the same time, Lord
Keith rejected as no longer tenable the view that ‘the Crown is in terms bound by general words in
a statute but that the prerogative enables it to override the statute’.133

Tax is not payable on income received by the Sovereign as such, neither in respect of
Crown property, nor on income received on behalf of the Crown by a servant of the
Crown in the course of official duties.134 But as we have seen, the Queen has under-
taken to pay tax on her private income from 1993 and it is claimed on the official
royal website that her private income is taxable ‘as for any taxpayer’.135 Many of the
immunities of the Crown in civil litigation were removed by the Crown Proceedings
Act 1947, but the Crown and government departments still have certain privileges. The
1947 Act preserved the personal immunity of the Sovereign from being sued.136

The question has arisen whether the Crown enjoys immunity from criminal liability.
During the Spycatcher affair in the mid-1980s, a retired MI5 officer, Mr Peter Wright,
alleged that members of the Security Service had been engaged in surveillance oper-
ations which included burgling premises in London. The Home Secretary announced

CAAC12  8/8/06  4:06 PM  Page 261



 

262 Part II · The institutions of government

137 HC Deb, 29 January 1988, col 397 (WA). Cf A-G v Guardian Newspapers Ltd (No 2) [1990] 1 AC
109, 190.

138 Burmah Oil Co Ltd v Lord Advocate [1965] AC 75, 101; and see ch 26 D.
139 Chitty, p 49.
140 The Case of the King’s Prerogative in Saltpetre (1607) 12 Co Rep 12.
141 Civil Contingencies Act 2004, ss 18–22.
142 Cf Spook Erection Ltd v Environment Secretary [1989] QB 300 (beneficiary of market franchise not

entitled to Crown’s exemption from planning control).
143 Treasure trove, i.e. gold or silver objects that have been hidden and of which no owner can be traced,

is the property of the Crown; A-G of Duchy of Lancaster v G E Overton (Farms) Ltd [1982] Ch 277.
See now Treasure Act 1996.

144 Universities of Oxford and Cambridge v Eyre & Spottiswoode Ltd [1964] Ch 736 (royal prerogative
did not extend to New English Bible).

145 Copyright, Designs and Patents Act 1988, s 163.
146 In re Spence (1847) 2 Ph 247 (Lord Cottenham, LC), cited with approval by Lord Denning (In re L (An

Infant) [1968] P 119), cited with approval in turn by Dame Elizabeth Butler-Sloss (In re a Local Authority
[2003] EWHC 2746 (Fam); [2004] Fam 96).

that the government had never asserted that actions ‘could lawfully be done under the
prerogative when they would otherwise be criminal offences’.137

7 The prerogative in time of emergency. The extent of the prerogative in times of grave
emergency cannot be precisely stated. That prerogative powers were wide was admit-
ted by Hampden’s counsel in the Case of Ship Money. Save in regard to taxation, they
were not abridged by the Bill of Rights. In 1964, Lord Reid said: ‘The prerogative
certainly covers doing all those things in an emergency which are necessary for the
conduct of war’; but he added that there was difficulty in relating the prerogative to
modern conditions since no modern war had been waged without statutory powers:

The mobilisation of the industrial and financial resources of the country could not be done
without statutory emergency powers. The prerogative is really a relic of a past age, not lost
by disuse but only available for a case not covered by statute.138

According to the old law, in time of sudden invasion or insurrection, the King might
demand personal service within the realm.139 Either the Crown or a subject might invade
the land of another to erect fortifications for the defence of the realm.140 But it is 
not certain whether this should be regarded as an aspect of the prerogative since it 
was a duty shared by the Crown with all its subjects. Extensive emergency powers have
now been granted by Parliament, and these confer authority on ministers to make 
regulations that provide for the confiscation of private property, with or without 
compensation.141 But if, for example, an emergency arose in which it was necessary for
the armed forces to take immediate steps against terrorist action within the United
Kingdom, it is possible both that private property needed for this purpose could be
occupied under prerogative and that compensation would at common law be payable
to the owners.

8 Miscellaneous prerogatives. Other historic prerogative powers concerning matters
which are today largely regulated by statute relate to: the creation of corporations by
royal charter; the right to mine precious metals; coinage; the grant of franchises, for
example, markets, ferries and fisheries;142 the right to treasure trove;143 the sole right
of printing or licensing others to print the Authorised Version of the Bible,144 the Book
of Common Prayer and state papers;145 and the guardianship of infants (a prerogative
jurisdiction exercised through the High Court and not excluded by the statutory 
powers of local authorities). It has been said that the courts may interfere ‘for the 
protection of infants, qua infants, by virtue of the prerogative which belongs to the
Crown as parens patriae’.146 When a court is exercising this paternal jurisdiction it is
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empowered to exclude the public where it is necessary to do so.147 In R v Central
Television plc,148 however, it was held that the power could not be invoked to obscure
the pictures of a man in a television programme imprisoned for indecency with young
boys, on the ground that his identification would cause harm to his child: the programme
had nothing to do with the care or upbringing of the child.

E. The royal prerogative and the courts

Some prerogative acts are unlikely to give rise to the possibility of challenge in the courts,
for example the conferment of an honour or the dissolution of Parliament. But where
an act purporting to be done under the prerogative directly affects the rights of an indi-
vidual, the courts may be asked to determine a number of issues.

The existence and extent of a prerogative power

In principle the courts will not recognise the existence of new prerogative powers. In
Entick v Carrington, in which the court held that the mere plea of state necessity would
not protect anyone accused of an unlawful act, Lord Camden CJ said, ‘If it is law, it
will be found in our books. If it is not to be found there, it is not law.’149 And in 1964
Diplock LJ said,

It is 350 years and a civil war too late for the Queen’s courts to broaden the prerogative. 
The limits within which the executive government may impose obligations or restraints on
citizens of the United Kingdom without any statutory authority are now well settled and 
incapable of extension.150

But some prerogative powers are very wide and difficulties arise when the courts are
asked to decide whether an ancient power applies in a new situation; for example, whether
the Crown’s power to act in situations of grave national emergency justifies action 
to deal with a wholly new form of terrorist activity which threatens the nation or whether
the prerogative right to intercept postal communications justifies the tapping of tele-
phones.151 In these situations, it may be difficult to distinguish between creating a new
prerogative and applying an old prerogative to new circumstances.

In R v Home Secretary, ex p Northumbria Police Authority,152 the Home Secretary made available CS
gas and baton rounds to the police to deal with situations of serious public disorder, notwithstanding
the objections of the local police authority. The police authority sought a declaration that the Home
Secretary had no power to provide the equipment without their consent, save in a situation of grave
emergency. The Court of Appeal held that the provision of the equipment was authorised by the
Police Act 1964, but also by the royal prerogative. In so concluding, the court had first to determine
that there did in fact exist a ‘prerogative to enforce the keeping of what is popularly called the Queen’s
peace within the realm’. Although the court had difficulty in finding authority for such a power, 
Croom-Johnson LJ nevertheless concluded that such a general power is bound up with the Crown’s
‘undoubted right to see that crime is prevented and justice administered’. The supply of baton rounds
and CS gas was held to fall within the scope of the prerogative, since it is open to the Home Secretary
‘to supply equipment reasonably required by police forces to discharge their functions’.
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A related question is whether the courts have power to rule that an ancient preroga-
tive has become so unsuited to modern conditions that it can no longer be relied on
by the Crown. In general, rules of common law do not lapse through desuetude.153 But
it is difficult to see why a court should be required to give new life to an archaic power
which offends modern constitutional principles, merely because its existence had been
recognised several centuries ago.

The difficulty of applying the old common law in modern circumstances was evid-
ent in Burmah Oil Company v Lord Advocate.154

In 1942 extensive oil installations were destroyed by British troops in Rangoon, not accidentally as a
result of fighting but deliberately so as to prevent the installations falling into enemy hands. One day
later, the Japanese army entered Rangoon. After receiving some £4 million from the British govern-
ment as an ex gratia payment, the company sued the Lord Advocate representing the Crown in Scotland
for over £31 million. It was agreed that the destruction had not been ordered under statutory authority
and the company claimed compensation for the lawful exercise of prerogative power. The House of
Lords held (a) that, as a general rule, compensation was payable by the Crown to the subject who
was deprived of property for the benefit of the state, by prerogative act in relation to war and (b)
that the destruction of the refineries did not fall within the ‘battle damage’ exception to the general
rule. But the House left open the basis on which compensation should be assessed.

This decision established that where private property was taken under the prerogative,
the owner was entitled at common law to compensation from the Crown; but the War
Damage Act 1965 retrospectively provided that no person should be entitled at com-
mon law to receive compensation in respect of damage to or destruction of property
caused by lawful acts of the Crown ‘during, or in contemplation of the outbreak of,
a war in which the Sovereign is or was engaged’. This Act prevented the Burmah Oil
Company’s claim from succeeding but its effect was limited to acts of the Crown which
destroyed property during or in contemplation of a war; the principle that the Crown
is obliged to pay compensation for property taken under the prerogative for use of the
armed forces still seems to apply.155 Thus the Crown may under prerogative requisition
British ships in time of urgent national necessity, but compensation is payable, as it
was in 1982 when British ships were requisitioned for use in the recapture of the Falkland
Islands.156 By the right of angary, the Crown may in time of war appropriate the prop-
erty of a neutral which is within the realm where necessity requires, but compensation
must be paid.157 In both world wars, statutory powers of requisitioning property have
been conferred on the Crown and compensation has been paid.

The effect of statutes upon prerogative powers

Parliament may abolish or restrict prerogative powers expressly or by necessary 
implication, whether or not coupling this with the grant of statutory powers in the
same area of government. But often Parliament has not expressly abolished preroga-
tive powers and has merely created a statutory scheme dealing with the same subject.
Where this is the case, as a general principle must the Crown proceed under the 
statutory powers or may it rely instead upon the prerogative?
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In Attorney-General v De Keyser’s Royal Hotel158 a hotel was required for housing the administrative
staff of the Royal Flying Corps during the First World War. The Army Council offered to hire the hotel
at a rent but, negotiations having broken down, a letter was sent on the instruction of the Army Council
stating that possession was being taken under the Defence of the Realm Acts and Regulations. A
petition of right was later brought against the Crown claiming compensation as of right for the use
of the hotel by the authorities.

It was argued for the Crown that there was a prerogative power to take the land of the subject in
case of emergency in time of war; that no compensation was payable as of right for land so taken;
and that this power could be exercised, notwithstanding provisions of the Defence Act 1842 which
had been incorporated into the Defence of the Realm Acts and provided for statutory compensation
as of right to the owners. The argument for the owners of the hotel was that the Crown had taken
possession under the statutes and so could not fall back on the prerogative.

The House of Lords rejected the argument of the Crown, holding that on the facts the Crown had
taken possession under statutory powers. The House also held that the prerogative had been super-
seded for the time being by the statute. The Crown could not revert to prerogative powers when the
legislature had given to the Crown statutory powers which covered all that could be necessary for the
defence of the nation, and which were accompanied by important safeguards to the individual. Thus
for the duration of the statutory powers, the prerogative was in abeyance. The House therefore did
not have to decide whether the Crown had a prerogative power to requisition land in time of war
without paying compensation, but serious doubts were expressed about this claim.159

The principle in this case, that the ‘executive cannot exercise the prerogative in a
way which would derogate from the due fulfilment of a statutory duty’,160 is subject
to a number of refinements. First, it applies only when Parliament has not given an
express indication of its intention. Thus the Immigration Act 1971 provided that the
powers which it conferred should be additional to any prerogative powers (s 33(5)),
as did the Emergency Powers (Defence) Act 1939.161 Second, there are suggestions that
it may apply only where the statute confers rights or benefits on the citizen which would
be undermined were the Crown to retain the right to use the prerogative power. In the
Northumbria Police case, the Court of Appeal held that the supply of baton rounds
and CS gas was authorised by the Police Act 1964, s 41, but also by the prerogative
power to maintain the peace. Was the prerogative power displaced by the statute or
could both exist and operate simultaneously? In opting for the latter position, Purchas
LJ said:

It is well established that the courts will intervene to prevent executive action under preroga-
tive powers in violation of property or other rights of the individual where this is inconsistent
with statutory provisions providing for the same executive action. Where the executive action
is directed towards the benefit or protection of the individual, it is unlikely that its use will
attract the intervention of the courts . . . [B]efore the courts will hold that such executive action
is contrary to legislation, express and unequivocal terms must be found in the statute which
deprive the individual from receiving the benefit or protection intended by the exercise of 
prerogative power.162

In the Northumbria Police case, even if the statute had not provided the necessary author-
ity, the court was unable to find ‘an express and unequivocal inhibition sufficient to
abridge the prerogative powers, otherwise available to the Secretary of State, to do all
that is reasonably necessary to preserve the peace of the realm’. Third, where the statute
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restricting the prerogative is repealed, ‘the prerogative power would apparently re-emerge
as it existed before the statute’.163 This is subject to ‘words in the repealing statute which
make it clear that the prerogative power is not intended by Parliament to be revived
or again brought into use’.164

The manner of exercise of a prerogative power

Although the courts have long had the power to determine the existence and extent of
a prerogative power, traditionally they have had no power to regulate the manner of
its exercise. This contrasts with statutory powers of the executive, which the courts
have held must generally be exercised in accordance with the rules of natural justice
and in accordance with the so-called Wednesbury principles.165 Thus, the courts have
held that the courts cannot question whether the Crown has wisely exercised its 
discretionary power regarding the disposition of the armed forces;166 nor could the 
courts say whether the government should enter into a particular treaty;167 nor
whether the Home Secretary had properly advised the Queen regarding the prerogative
of mercy.168 In Gouriet v Union of Post Office Workers169 the House of Lords held
that the exercise of the Attorney-General’s discretion in giving consent to the bringing
of relator actions could not be reviewed by the courts. But even as this decision was
being given, there were already some indications of a more flexible approach by the
courts.170 Although it may not have been fully appreciated at the time,171 R v Criminal
Injuries Compensation Board, ex p Lain172 was to prove an important breakthrough,
where it was held that the High Court had the power to review the activities of the
board, a body set up under the royal prerogative to administer benefits for the victims
of criminal injury. Lord Parker CJ could see no reason why a body set up by preroga-
tive rather than by statute should be any less amenable to judicial review for that reason
alone.173 The position is now governed by the landmark decision of the House of Lords
in Council of Civil Service Unions v Minister of State for Civil Service.174

In January 1984, the Foreign Secretary announced the government’s decision to exclude trade unions
from Government Communications’ Headquarters (GCHQ). This would be done under an Order in
Council of 1982 authorising the Minister for the Civil Service to give instructions regulating the terms
and conditions of civil service employment. The instructions given directed that staff at GCHQ would
no longer be permitted to be members of the civil service unions, but only to join an officially approved
staff association. These steps had been taken because of earlier industrial action at GCHQ.

In deciding whether the government’s decision was reviewable by the courts, a majority in the House
of Lords held that the courts could review the manner of exercise of discretionary powers conferred
by the prerogative just as they could review the manner of exercise of discretionary powers conferred
by statute. Lord Diplock could ‘see no reason why simply because a decision-making power is derived
from a common law and not a statutory source, it should for that reason only be immune from 
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judicial review’. It does not follow, however, that all prerogative powers would be subject to review in
this way. According to the House of Lords, it depends on the nature of the power, and in particular
whether the power in question is justiciable, i.e. whether it gives rise to questions which are capable
of adjudication in a court of law. It is not clear which powers are justiciable, though Lord Roskill gave
many examples of those which are not, including the making of treaties, the disposition of the armed
forces, the granting of honours and the dissolution of Parliament.

Despite subsequent decisions, the scope of the CCSU decision remains unclear,175 par-
ticularly regarding the distinction between justiciable and non-justiciable powers though
it has been said that the concept of justiciability has been interpreted expansively.176

It may be presumed that the prerogative power to regulate terms of employment in the
civil service is subject to review, although the impact of this is to some extent reduced
by the willingness of the courts to accept that civil servants are employed under con-
tract, with an expectation that they should seek a remedy in private law.177 However,
a number of other challenges have been made to the exercise of powers conferred by
the royal prerogative including R v Home Secretary, ex p Bentley,178 where it was held
that ‘some aspects of the exercise of the Royal Prerogative [of mercy] are amenable to
the judicial process’, notwithstanding authority to the contrary179 and the suggestion
of Lord Roskill in the CCSU case that the exercise of the prerogative of mercy was
not justiciable.180 In R v Foreign Secretary, ex p Everett,181 it was established that the
power to issue a passport is now subject to judicial review. The most important case
since CCSU is R v Home Secretary, ex p Fire Brigades Union.182

The Criminal Justice Act 1988 provided for a new statutory scheme to compensate the victims of
criminal injury, replacing the one which had been introduced in 1964 under the royal prerogative.183

Under the Act the statutory scheme was to come into force on such day as the Secretary of State
might by order appoint. But before bringing the Act into force, the government changed its mind and
announced the introduction of a new tariff scheme; the 1988 Act would ‘not now be implemented’
but would be repealed ‘when a suitable legislative opportunity occurs’. The effect of the new scheme
was that ‘particularly in relation to very serious injuries involving prolonged loss of earnings’ the amount
payable to the victim would be ‘substantially less than the amount he would have received under
the old scheme or the statutory scheme’.

The government’s decision not to implement the statutory scheme and to introduce under pre-
rogative the tariff scheme was challenged in an application for judicial review. The application suc-
ceeded in the House of Lords, which by a majority upheld a majority decision of the Court of Appeal.
Although under no duty to bring the statute into force, the Home Secretary could not ‘lawfully sur-
render or release the power contained [in the Act] so as to purport to exclude its future exercise’.
Nor could the Home Secretary lawfully use the prerogative power to replace the old scheme with
the tariff scheme: by introducing the tariff scheme, the Home Secretary had debarred himself from
exercising his statutory power for the purposes and on the basis which Parliament intended. The 
decision to introduce the tariff scheme was an abuse of the prerogative, but this did not involve 
application of the De Keyser principle: since ‘the statutory provisions had not been brought into 
force, they had no legal significance of any kind’.184
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Litigation arising from the events in Iraq in 2003 was a sobering reminder that by no
means all decisions under the prerogative are subject to judicial review in this way. An
attempt was indeed made to challenge the legality of British involvement in the hos-
tilities on the ground that they did not have a clear UN mandate. But this was unsuc-
cessful, with the Divisional Court (of three members) applying the CCSU decision to
hold that such matters were not justiciable. According to Richards J, ‘it is unthinkable
that the national courts would entertain a challenge to a government decision to declare
war or to authorise the use of armed forces against a third country. That is a classic
example of a non-justiciable decision.’185

The prerogative and the Human Rights Act

The growing willingness of the courts to review the exercise of prerogative powers is
reinforced by the Human Rights Act 1998 which gives the courts even greater powers
of review. Under the Human Rights Act, Orders in Council made under the authority
of the royal prerogative are deemed to be primary legislation186 and must be read and
given effect to in a way which is compatible with Convention rights (s 3).187 Where
the terms of such an Order in Council breach Convention rights, the courts are
empowered to declare the Order in Council incompatible with Convention rights,
although they are bound to continue to apply it until it is revoked or revised (s 4). A
more likely source of challenge to the exercise of prerogative powers arises as a result
of s 6 of the Human Rights Act 1998, which provides that it is unlawful for a public
authority to act in a way which is incompatible with Convention rights. This means
that public authorities must exercise any discretionary powers in a manner which is
compatible with Convention rights, and they may be restrained by a ‘victim’ of any
breach where they do not. The right to enforce Convention rights against an exercise
of prerogative power does not formally depend on the power in question being justici-
able. But in view of the fact that many prerogative powers deal with issues such as
defence of the realm and national security, it may be expected that the courts would
exercise caution in response to any claim under the Human Rights Act. So much is
confirmed by the decision in R (Abbasi) v Foreign Secretary188 which was concerned
with the detention of British citizens by the US government in Guantanamo Bay in 
circumstances described by Lord Steyn extra-judicially as being a ‘legal black hole’.189

Arguing that the detention violated their Convention rights, the claimants sought to
require the British government to take all reasonable steps to require the US govern-
ment to release them. But the action failed, with the Court of Appeal holding that 
the British government is not under a duty to take positive action to prevent violations
of human rights that take place outside the jurisdiction and for which it has no 
responsibility.
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Chapter 13

THE CABINET, GOVERNMENT DEPARTMENTS
AND THE CIVIL SERVICE

As organs of government, the Cabinet and the office of Prime Minister have evolved
together since the 18th century. Their existence is recognised in occasional statutes 
(for example, the Ministerial and other Salaries Act 1975) but their powers of govern-
ment derive neither from statute nor from common law administered in the courts.
Parliament could confer powers directly on the Prime Minister or on the Cabinet. In
practice this rarely happens, statutory powers being conferred either on named minis-
ters or on the Queen in Council. Yet the Prime Minister and the Cabinet occupy key
places at the heart of the political and governmental system.1 As the Prime Minister
provides the individual leadership of the majority party in the House of Commons, so
the Cabinet provides the collective leadership of that party.2 If national affairs are to
be directed in any systematic way, if deliberate choices in government between com-
peting political priorities are to be made, these decisions can be made only by the Prime
Minister and the Cabinet. In the past, descriptions of the British system of government
often labelled it Cabinet government. As L S Amery wrote:

The central directing instrument of government, in legislation as well as in administration, is
the Cabinet. It is in Cabinet that administrative action is co-ordinated and that legislative pro-
posals are sanctioned. It is the Cabinet which controls Parliament and governs the country.3

Recently more emphasis has been placed on the role of the Prime Minister and less
on the Cabinet itself. In 1963, when he had not yet served as a Cabinet minister, Richard
Crossman wrote: ‘The post-war epoch has seen the final transformation of Cabinet 
government into Prime Ministerial government’, arguing that the Cabinet had joined
the Crown and the House of Lords as one of the ‘dignified’ elements in the con-
stitution.4 This judgment appears to have been reinforced in the 1980s when it is 
claimed that ‘members of Mrs Thatcher’s Cabinets had allowed the usual forms of 
Cabinet government to be displaced by imperious prime ministerial rule’.5 Although
Mrs Thatcher’s successor as Prime Minister promoted a more consensual approach to 
policy making,6 a ‘presidential’ style of government is associated with Mr Blair.7 There
are suggestions that the role of Cabinet as a forum for the discussion of policy has
been significantly reduced: meetings are shorter and major decisions are taken by the

CAAC13  8/8/06  4:07 PM  Page 269



 

270 Part II · The institutions of government

8 See Lord Butler (Chair), Review of Intelligence on Weapons of Mass Destruction: Report of a Committee
of Privy Counsellors (HC 898, 2004), paras 606–11.

9 See Foster, British Government in Crisis, esp Part 4.
10 Brazier, above, p 476. And see G Marshall [1991] PL 1.
11 For a good account of the office and recent incumbents, see Hennessy, The Prime Minister.
12 London Gazette, 5 December 1905.
13 E.g. Chequers Estate Act 1917; Chevening Estate Act 1959; Ministerial and other Pensions and Salaries

Act 1991; Regulation of Investigatory Powers Act 2000; Political Parties, Elections and Referendums Act
2000; and Constitutional Reform Act 2005.

14 See CCSU v Minister for the Civil Service [1985] AC 374.

Prime Minister in consultation with a small group of senior colleagues.8 There seems
little doubt that the grip of the Prime Minister has tightened since 1997,9 but it is also
the case that Mr Blair was blessed with a very large parliamentary majority, a well-
disciplined government and a relatively united party. A smaller majority in Parliament
and internal party division might lead to a rather different style of management, which
some Prime Ministers in the future may in any event prefer. Yet, although talk of 
imperious prime ministerial rule and presidential government is now commonplace,
Mrs Thatcher’s own experience should serve as a warning to others. As Brazier points
out, her removal by her party in 1990 demonstrated that, ‘there is clearly a point bey-
ond which a Cabinet will not go in tolerating a Prime Minister who persists in cling-
ing to electorally damaging policies and who sets the whole government’s attitude on
crucial questions in a fashion which is unsupported by the Cabinet and administration
as a whole’.10

A. The Prime Minister11

The nature of the office
Like the Cabinet, the office of Prime Minister has evolved as a matter of political expedi-
ency and constitutional practice rather than of law. Although he did not recognise 
the title, Robert Walpole is now regarded as having been the first Prime Minister when
he was First Lord of the Treasury, from 1721 to 1742. William Pitt the Younger did
much to create the modern office of Prime Minister in the years after 1784. In fact 
the post acquired its present form only with the advent of the modern party system
and the creation of the present machinery of government. For most of its history, the
office of Prime Minister has been held together with a recognised post, usually that of
First Lord of the Treasury. Between 1895 and 1900 Lord Salisbury was both Prime
Minister and Foreign Secretary, and between 1900 and 1902 he was Prime Minister
and Lord Privy Seal; during these years A J Balfour was First Lord of the Treasury and
Leader of the Commons. Since 1902, the offices of Prime Minister and First Lord of
the Treasury have always been held together by a member of the Commons.

In 1905, by act of the prerogative, the Prime Minister was given precedence next
after the Archbishop of York12 and the existence of the office is recognised increasingly
by statute.13 Since 1937 statutory provision of a salary and a pension has assumed that
the Prime Minister is also First Lord of the Treasury. In the latter capacity, the Prime
Minister is one of the Treasury ministers, although the financial and economic duties
of the Treasury are borne primarily by the Chancellor of the Exchequer. Exceptionally,
the Prime Minister may decide also to hold another office: Ramsay MacDonald was
both Prime Minister and Foreign Secretary in the first Labour government in 1924.
During the Second World War, Churchill assumed the title of Minister of Defence,
although without a separate ministry and without his duties being defined. The Prime
Minister is also minister for the civil service,14 though there is now also a Minister for
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the Cabinet Office (of Cabinet rank) who has day-to-day responsibility for civil service
matters.

The Prime Minister is responsible for the appointment of commissioners to oversee
the interception of communications and the work of the intelligence services.15 The
approval of the Prime Minister is also required for appointment of the most senior
civil servants. The most important Crown appointments are filled on his or her nom-
ination, for example, the senior judges, the bishops, the chairman of the BBC and the
Parliamentary Ombudsman. The Prime Minister also still advises the Queen on new
peerages,16 on appointments to the Privy Council and the grant of honours17 and the
filling of those chairs in English universities which are in the gift of the Crown. In these
appointments, the Prime Minister’s freedom of action may to a greater or lesser extent
be restricted by conventions requiring prior consultation with the interests affected, or
by the Public Appointments Order in Council 2002.18 In the case of peerages, some
nominations are now made by the House of Lords Appointments Commission which
also considers the Prime Minister’s nominations;19 while in the case of judges, appoint-
ments to the new Supreme Court of the United Kingdom will be determined largely
by ad hoc Supreme Court Selection Commissions.20 Nonetheless, the Prime Minister’s
extensive patronage gives rise at least to the possibility that non-political appointments
could be used for political purposes.21

Powers of the Prime Minister in relation to the Cabinet

Although each Prime Minister must adopt his or her own style of leadership, the Prime
Minister is in a position to exercise a dominant influence over the Cabinet, having 
powers which other ministers do not have, however senior and experienced they may
be. A sense of perspective is, however, needed, for the point should not be exaggerated.
As one commentator wrote following the removal of Mrs Thatcher, ‘a Prime Minister’s
main political strength comes from the Cabinet and . . . from the parliamentary party’.22

A Prime Minister who loses the confidence of both will be in a very vulnerable posi-
tion, even though he or she may be the choice of the electorate. On the other hand,
for the following reasons we should not underestimate the political power of the Prime
Minister where such confidence does exist:

1 The Prime Minister effectively makes all appointments to ministerial office, whether
within or outside the Cabinet. He or she may ask ministers to resign, recommend the
Queen to dismiss them or, with their consent, move them to other offices. The Prime
Minister settles the order of precedence in the Cabinet, and may name one of the Cabinet
to be Deputy Prime Minister.23 In forming his or her first Cabinet, a new Prime Minister
will be expected to appoint from the senior members of the party; and a leading 
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politician may be able to stipulate the Cabinet post which he or she is prepared to 
accept. In the case of the Labour party, the standing orders of the parliamentary party
provide that on taking office as Prime Minister, the leader must appoint as members
of his or her Cabinet those who were elected members of the Shadow Cabinet before
the general election, provided that they have retained their seats in the new Parliament.
Although there are no similar constraints on Conservative leaders, they too will norm-
ally rely on an established team when assuming the responsibilities of office.24 But 
as the tenure of the Prime Minister extends, constraints of this kind will begin to wane:
only nine members of Mr Blair’s first Cabinet (including Mr Blair himself) were still
Cabinet ministers in 2001; by 2005 that had fallen to seven.
2 The Prime Minister controls the machinery of central government in that he or she
decides how the tasks of government should be allocated to departments and whether
departments should be created, amalgamated or abolished. In 2001 a major reorganis-
ation was undertaken by Mr Blair, with the abolition of three departments (Agriculture;
Education and Employment; and Social Security), and their replacement with new depart-
ments for Environment, Food and Rural Affairs; Education and Skills; and Work and
Pensions respectively.25 The Prime Minister may take an interest in different areas of
government from time to time and may indeed carry out policy in close cooperation
with a minister whom he or she has appointed. Most Prime Ministers must take a 
special interest in foreign affairs, the economy and defence. He or she is also likely to
take the lead on major issues such as the invasion of Iraq in 2003. In consultation with
individual ministers, he or she may take decisions or authorise them to be taken with-
out waiting for a Cabinet meeting. According to a Committee of Privy Counsellors in
2004, in the period before the invasion of Iraq in 2003 it was a ‘small number of key
Ministers, officials and military officers most closely involved’ who ‘provided the
framework of discussion and decision-making within Government’.26

3 By presiding at Cabinet meetings, the Prime Minister is able to control Cabinet 
discussions and the process of decision-making by settling the order of business, decid-
ing which items are to be discussed,27 and by taking the sense of the meeting rather
than by counting the votes of Cabinet members. While the Cabinet Secretariat pro-
vides services for the whole Cabinet, it owes a special responsibility to the Prime Minister,
who, if necessary, settles disputes over the minutes. Lord Wilson has said, ‘the writing
of the Conclusions is a unique responsibility of the Secretary of the Cabinet . . . The
Conclusions are circulated very promptly after Cabinet, and up to that time, no minister,
certainly not the Prime Minister, asks to see them or conditions them in any way.’28

By way of contrast, Mr Michael Heseltine was concerned about the minutes of a Cabinet
meeting before his resignation in 1986, in particular the failure to record his protest
about the Prime Minister’s refusal to allow discussion on competing plans to rescue
Westland, a helicopter manufacturing company.29

4 The doctrine of collective responsibility helps to reinforce the powers of the Prime
Minister. The effect of the doctrine is that ministers must not criticise government policy
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in public and if necessary must be prepared to defend it. This means that if the firm
hand of the Prime Minister is guiding that policy, there will be no public criticism from
the most influential and informed people in the government. The importance of the
doctrine for silencing potential criticism is underlined by the fact that many decisions
of government are not taken by the Cabinet as a whole, but by the Prime Minister in
consultation with a few key colleagues. This was true, for example, of an important
decision such as transferring to the Bank of England in 1997 the responsibility for the
setting of interest rates.30 On one interpretation of the events, it was the attempt to
control Cabinet colleagues by the doctrine of collective responsibility for decisions 
which had not been taken by the Cabinet which led to Mr Heseltine’s resignation as
Secretary of State for Defence in January 1986.
5 Compared to other ministers, the Prime Minister has a more regular opportunity
to present and defend the government’s policies in Parliament and elsewhere.31 He or she
is available for questioning in the Commons on Wednesdays and may choose when to
intervene in debates.32 The Prime Minister is also in a position to control the govern-
ment’s communications to the press and to disclose information about government deci-
sions and Cabinet business.33 Alone among Cabinet ministers, he or she has regular
meetings with the Queen and is responsible for keeping the Queen informed of the
Cabinet’s handling of affairs. In particular, he or she may recommend to the Queen
that a general election be held and in doing so is not required to discuss this first 
with the Cabinet.34 It is sometimes argued that the threat of a dissolution is a device
whereby a Prime Minister may exercise authority over colleagues in government and
Parliament. But this may not always be an option. Why would a Prime Minister wish
to recommend that a general election be called if the party were weakened by internal
dissension, particularly when the dissidents may not be among those most likely to lose
their seats?

B. The Cabinet

Composition of the Cabinet

A modern Cabinet usually consists of 22 or 23 members (including the Prime Minister).
No statute regulates the composition of the Cabinet, but there are both administrative
and political constraints on the Prime Minister’s freedom of choice. Thus in peacetime
it is impossible to exclude certain offices, such as the Home Secretary, the Foreign
Secretary, the Lord Chancellor and the Chancellor of the Exchequer. In addition to
the Secretaries of State and ministers in charge of the major departments, every
Cabinet includes two or three members with few if any departmental responsibilities,
for example, the Lord President of the Council, also Leader of the House of Lords; the
Lord Privy Seal, also Leader of the House of Commons; and a Minister without Portfolio
with responsibility for party rather than government affairs. Since 1951 the govern-
ment chief whip in the Commons, whose formal title is Parliamentary Secretary to the
Treasury, has regularly attended Cabinet and is now a member of it; the chief whip in
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the Lords attends Cabinet but is not a member. The Law Officers of the Crown35

are not appointed to the Cabinet but, like other ministers outside the Cabinet, the
Attorney-General may attend Cabinet meetings for particular matters.

The size of the Cabinet is primarily determined by practical and political consider-
ations. But the number of salaried Cabinet posts is limited by statute: apart from the
Prime Minister and the Lord Chancellor, not more than 20 salaries may be paid to
Cabinet ministers at one time.36 Political necessity requires that all members of the Cabinet
are members of the Commons or the Lords, unless a minister is actively seeking election
to the Commons at a by-election or is to be created a life peer.37 In practice at least
two Cabinet offices (Lord Chancellor (now Secretary of State for Constitutional Affairs)
and Leader of the House of Lords) will be held by peers but more may be appointed.38

In all modern governments there have been some ministers with departmental respons-
ibilities who are outside the Cabinet. They may serve on Cabinet committees, will see
Cabinet papers relating to their departments, and may be asked to attend Cabinet 
meetings. The amalgamation of departments to form larger departments which took
place during the 1960s39 meant that all major departments were placed under the super-
vision of a Cabinet minister and this continues to be the case. In wartime the normal
Cabinet may be superseded by a small War Cabinet to take charge of the conduct of
the war. In 1916 the War Cabinet consisted of five, later six, senior ministers, of whom
only the Chancellor of the Exchequer had departmental duties. The War Cabinet of
1939–45 was larger, varying between seven and ten, including several senior depart-
mental ministers.40

Cabinet committees41

The increase in the scale of government since 1900 has not been accompanied by a
corresponding increase in the size of the Cabinet. Few problems of government can be
solved by a single department acting on its own, if only because most policy decisions
have expenditure and personnel implications (hence the interest of the Treasury in all
new policies). The Cabinet could not have kept abreast of its work had there not 
developed under its umbrella a complicated structure of committees. An account of
the Cabinet committee system is provided in the Ministerial Code, which contains the
rules governing Cabinet ministers. The Code states that Cabinet committees have two
purposes. The first is to relieve pressure on the Cabinet itself by settling as much busi-
ness as possible at lower level; and the second is to ‘support the principle of collective
responsibility by ensuring that, even though an important question may never reach
the Cabinet itself, the decision will be fully considered and the final judgment will be
sufficiently authoritative to ensure that the Government as a whole can be properly
expected to accept responsibility for it’.42 It is thus clear that decisions reached by Cabinet
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committees are ‘binding on all members of the Government’, although they are 
‘normally announced and explained as the decision of the Minister concerned’. Because
of the doctrine of collective responsibility, ‘the privacy of opinions’ expressed in Cabinet
committee, as in the Cabinet itself, should be maintained.43

The 28 committees in 2005 included the Defence and Overseas Committee, the
Economic Affairs, Productivity and Competitiveness Committee, and the NHS Reform
Committee. There is a growing concern, however, that the formality of decision-
making by Cabinet Committees (itself controversial in its day) is being gradually dis-
placed by the informality of decision-making by the Prime Minister in conjunction with
ministers either individually or in small groups (also controversial in the present day).
This reflects a view of government in which the role of Cabinet ministers has changed:
they are no longer responsible as being engaged in a process of collective decision-
making so much as being responsible for the implementation of policy determined in
No 10 Downing Street. Lord Butler has revealed, for example, that in the run up to
the invasion of Iraq, the Cabinet Committee on Defence and Overseas Policy did not
meet, with key decisions taken – as already indicated – by a small group of ministers
and advisers. Although Lord Butler’s Committee did not suggest that the evolving 
procedures ‘are in aggregate any less effective now than in earlier times’, it did express
concern that the effect was

to limit wider collective discussion and consideration by the Cabinet to the frequent but unscripted
occasions when the Prime Minister, Foreign Secretary and Defence Secretary briefed the Cabinet
orally. Excellent quality papers were written by officials, but these were not discussed in 
Cabinet or in Cabinet Committee. Without papers circulated in advance, it remains possible
but is obviously much more difficult for members of the Cabinet outside the small circle directly
involved to bring their political judgement and experience to bear on the major decisions for
which the Cabinet as a whole must carry responsibility.44

The Cabinet Office45

In 1917, to enable the War Cabinet and its system of committees to function efficiently,
a Secretary to the Cabinet was appointed to be present at meetings of the Cabinet and
its committees, to circulate minutes of the conclusions reached, to communicate deci-
sions rapidly to those who had to act on them and also to circulate papers before 
meetings. Today, the Secretary of the Cabinet is also Head of the Home Civil Service.
The conclusions prepared by the Secretary to the Cabinet and circulated to the Queen
and Cabinet ministers are the only official record of Cabinet meetings. This account
is designed to record agreement and not controversy. Differences of opinion in discussion
are not attributed to individuals, although the arguments for and against a decision
may be summarised: ‘behind many of the decisions lay tensions and influences which
are not reflected in the official records’.46 However, if a minister expressly wishes his
or her dissent to be recorded, then this will be done.47 The Cabinet Secretary is based
in the Cabinet Office which plays a key role at the heart of government. The Cabinet
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Office is a department with 1,850 core staff (in 2004), its primary responsibility being
to coordinate the work of different government departments – to ensure that the 
government’s programme is implemented. Day-to-day direction of the department is
led by the Minister for the Cabinet Office, but the Cabinet Office reports to the Prime
Minister as head of the government and Minister for the Civil Service.

There are several different secretariats within the Cabinet Office, each with different
areas of responsibility, as well as a number of units and teams which have been estab-
lished to tackle issues which cut across departmental boundaries. These include the
Strategy Unit, the Delivery Unit and the Propriety and Ethics Team. The Cabinet Office
– which also has responsibility for the programme of civil service reform – continues
to grow and strengthen and is thought to be the Prime Minister’s Department ‘in all
but name’. But although expanding the Cabinet Office, Mr Blair has resisted formally
setting up such a department ‘in order to avoid charges of presidentialism’.48 Accord-
ing to its own publicity the Strategy Unit is designed to provide the Prime Minister
and government departments with the capacity for longer-term thinking, cross-cutting
studies and strategic policy work. One of its ‘key roles’ is to ‘support the development
of strategies and policies in key areas of government in line with the Prime Minister’s
priorities’. The Strategy Unit reports to the Prime Minister through the Cabinet
Secretary. The role of the Delivery Unit is to monitor and report on the delivery of 
the Prime Minister’s priorities, working closely with different Whitehall departments,
as well as with the Treasury with which it has joint responsibility for ensuring Public
Service Agreement targets are met. The Propriety and Ethics Team has responsibility
for advising the Cabinet Secretary about issues arising under the Ministerial Code,49

the Civil Service Code, and the Code of Conduct for Special Advisers. Reference should
also be made to the Prime Minister’s Office, staffed by civil servants and special advisers.
It includes its own policy directorate as well as advisers on strategy and government
relations. There is thus no shortage of advice for the Prime Minister.

Cabinet secrecy

The operation of the Cabinet system is surrounded by considerable secrecy.50 Most
Cabinet papers are protected from disclosure under the Freedom of Information Act
2000 and are made available as historical records for public inspection in the Public
Record Office after 30 years.51 Many Cabinet decisions are notified to Parliament or
otherwise made public, but the doctrine of collective responsibility throws a heavy 
veil over decision-making in Cabinet. That veil is only rarely pierced, as when Lord
Hutton laid bare the internal workings of the Cabinet in his report on the circumstances
surrounding the death of Dr David Kelly, a senior civil servant who took his own life
in 2003.52 One justification for Cabinet secrecy commonly supported by those with
experience of the system is the view that anything which damages the collective unity
and integrity of the Cabinet damages the good government of the country.53 Certainly
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the public interest in national security requires that some information about defence
and external relations must be kept secret by those in government. But the ‘good 
government’ argument goes very much further than national security since it seeks 
to preserve the process of decision-making within government from scrutiny by those
outside. Some critics argue, on the contrary, that ‘good government’ in a democracy
requires that more light be thrown on political decision-making and that government
be more open. In fact the media frequently contain speculation about the Cabinet’s
deliberations, some of which may be based on unauthorised disclosures of Cabinet 
proceedings by ministers who wish to make their points of view known.

One important practice is that the ministers in one government do not have access
to the papers of an earlier government of a different political party. On a change of
government, the outgoing Prime Minister issues special instructions about the disposal
of the Cabinet papers of the outgoing administration. The practice applies to papers
of the Cabinet and ministerial committees, as well as departmental papers that con-
tain the private views of ministers and advice given by officials. The main reason for
the practice is to prevent a minister from one party having access to ‘matters that the
previous administration had been most anxious to keep quiet’.54 Former ministers retain
the right of access to documents that they saw in office. Before access to Cabinet papers
or other ministerial documents of a former government can be given to third persons,
the present Prime Minister must seek the agreement of the former Prime Minister 
concerned or the current leader of his or her party. Thus, when a committee of privy
counsellors was appointed to review British policy towards the Falkland Islands before
the Argentine invasion, five former Prime Ministers agreed to the relevant documents
being seen by the committee.55 Ministers relinquishing office without a change of gov-
ernment ‘should hand over to their successors those Cabinet documents required for
[the] current administration and should ensure that all others have been destroyed’.56

Cabinet secrecy and the courts

In law, Cabinet documents are protected to some extent from production as evidence
in litigation by public interest immunity which authorises non-disclosure of documents
which it would be injurious to the public interest to disclose57 and from examination
by the Parliamentary Ombudsman;58 they may also be protected by the Official Secrets
Acts59 and be exempt from disclosure under the Freedom of Information Act 2000.60

Political sanctions also operate: a serving Cabinet minister would be liable to lose 
office if he or she could be shown improperly to have revealed the details of Cabinet
discussions. But is a former Cabinet minister, who may be subject to no political 
sanction, under a legal obligation not to reveal such secrets? The question arose for
decision in Attorney-General v Jonathan Cape Ltd.61

Richard Crossman kept a political diary between 1964 and 1970 while a Labour Cabinet minister.
After his death in 1974, his diary for 1964–66 was edited for publication and, as was customary, sub-
mitted to the Secretary to the Cabinet. He refused to consent to publication, since the diary contained
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detailed accounts of Cabinet discussions, reports of the advice given to ministers by civil servants and
comments about the suitability of senior civil servants for promotion. When Crossman’s literary execu-
tors decided to publish the diary, the Attorney-General sought an injunction to stop them. Lord Widgery
CJ held that the court had power to restrain the improper publication of information which had been
received by a Cabinet minister in confidence, and that the doctrine of collective responsibility justified
the court in restraining the disclosures of Cabinet discussions; but that the court should act only where
continuing confidentiality of the material could clearly be shown. On the facts, he held that publi-
cation in 1975 of Cabinet discussions during the period 1964–66 should not be restrained. In this
decision, no reliance was placed either upon the Privy Counsellor’s oath of secrecy or upon the Official
Secrets Acts.

This decision established the power of the court to restrain publication of Cabinet
secrets but gave no clear guidance as to when the power should be exercised. The 
problems of memoirs of ex-Cabinet ministers were subsequently considered by a Com-
mittee of Privy Counsellors.62 The committee distinguished between secret information
relating to national security and international relations, on which an ex-minister must
accept the decision of the Cabinet Secretary, and other confidential material about 
relationships between ministers or between ministers and civil servants. In the latter
case there should be no publication within 15 years, except with clearance from 
the Cabinet Secretary, but in the event of a dispute it must in the last resort be for 
ex-ministers themselves to decide what to publish. Advice given by a civil servant 
to a minister should not be revealed while the adviser is still a civil servant. The 
committee recommended against legislation, preferring to suggest a clear working pro-
cedure which would be brought to the attention of every minister on assuming office.
The committee’s recommendations were accepted by the government in 1976 and have
been maintained by subsequent governments. There has since been a spate of minis-
terial memoirs.63

C. Ministers and departments

Ministerial offices

Some ministerial offices have a much longer history than the office of Prime Minister,
others have been created more recently. The office of Lord Chancellor goes back to
the reign of Edward the Confessor and was of great political and judicial significance
for several centuries after the Norman conquest. The office of Lord Privy Seal dates
from the 14th century and in a later period was often held by leading statesmen; but
the historic duties in respect of the Privy Seal were abolished in 1884 and the office
now carries no departmental responsibilities. The office of Lord President of the Council
was created in 1497 and became important during the period of government through
the Council under the Stuarts. The office of Secretary of State has almost as long a 
history, acquiring its political significance in the Tudor period, particularly during the
tenure of the Cecils under Elizabeth I. It came to be recognised as the means by which
communications could take place between citizen and monarch.64 From the 17th 
century, two and sometimes three Secretaries of State were appointed who divided national
and foreign affairs between them.
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In 1782 a different division of functions vested in one Secretary of State respons-
ibility for domestic affairs and the colonies and in the other Secretary responsibility for
foreign affairs. Thus were created the offices of Home Secretary and Foreign Secretary.
In 1794 a Secretary of State for War was appointed and thereafter, from time to time,
additional Secretaryships (for example, for the colonies, for India, for Scotland) were
created and abolished as need arose. In 2005 there were 14 Secretaries of State, who
between them headed nearly all the major departments. When statutory powers are
conferred on a Secretary of State, it is usual for the statute to designate him or her as
‘the Secretary of State’ but it will be obvious from the context which Secretary of State
is intended to exercise the new functions.65 In law the duties of Secretaries of State are
interchangeable, but in practice each Secretary’s functions are limited to those related
to his or her own department. One Secretary of State may be named by the Prime Minister
as First Secretary; while this makes no legal difference to the office, it determines pre-
cedence in the Cabinet and the First Secretary may deputise for the Prime Minister in
the latter’s absence. In recent years the position as First Secretary of State has been
combined with the office of Deputy Prime Minister.

Government departments

While the term ‘government department’ has no precise meaning in law, it usually refers
to those branches of the central administration which are staffed by civil servants, 
paid for out of exchequer funds and headed by a minister responsible to Parliament.
A single minister may be responsible for more than one department: thus the Chancellor
of the Exchequer is responsible for the Treasury as well as HM Revenue and Customs.
Moreover, one person may hold two offices: in 2005, the Secretary of State for
Transport was also the Secretary of State for Scotland, while the Secretary of State 
for Northern Ireland was also the Secretary of State for Wales. Exceptionally, there
are departments which for constitutional reasons do not have a ministerial head: 
thus the National Audit Office is headed by the Comptroller and Auditor-General.66

For the purposes of legal proceedings against the Crown, a list of departments is 
maintained under the Crown Proceedings Act 1947.67 For the purposes of investigation
by the Parliamentary Ombudsman, a statutory list of departments is maintained and
this is revised as new departments are established.68 There are many public bodies with
governmental functions which are not regarded as government departments. They include
local authorities; regulatory bodies such as the Commission for Racial Equality and
the Equal Opportunities Commission; grant-giving bodies such as the Arts Councils
and the Higher Education Funding Council; advisory councils and committees, such as
the Council on Tribunals, and other bodies which may report to ministers but are not
directly controlled by them (for example, the English and Scottish Law Commissions).69

Often such bodies are financed from central government funds.70

To enable changes in the structure of government to be carried out quickly, there
have been statutory powers since 1946 by which new needs can be met without recourse
to Acts of Parliament. The Ministers of the Crown Act 1975 now authorises the Crown,
by Order in Council, to transfer to any minister functions previously exercised by another
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minister; to provide for the dissolution of a government department and for the trans-
fer to other departments of the functions previously exercised by that department; 
and to direct that functions shall be exercised concurrently by two ministers. Con-
sequential steps may also be authorised, such as the transfer of property from one depart-
ment to another and changes in the title of ministers. Orders in Council under the 1975
Act are subject to parliamentary scrutiny. The powers conferred by the 1975 Act have
been extensively used, and are in addition to the Crown’s prerogative powers, which
may still be exercised to make some governmental changes.71 Although the Foreign and
Commonwealth Office, the Department of Trade and Industry and the Ministry of
Defence have remained intact since 1970, there are many changes elsewhere. Most recently
new departments have been created for Constitutional Affairs; Culture, Media and Sport;
and the Environment, Food and Rural Affairs. There are also now separate depart-
ments for Health on the one hand and Work and Pensions on the other. Departmental
structure will continue to change in response to political judgments made by Prime
Ministers and in response to the changing political circumstances of contemporary 
government.

Ministers of the Crown72

According to one statutory definition, minister of the Crown means ‘the holder of any
office in Her Majesty’s Government in the United Kingdom, and includes the Treasury
. . . and the Defence Council’.73 In a less technical sense, ministers are those members
or supporters of the party in power who hold political office in the government. They
are all appointed by the Crown on the advice of the Prime Minister and their offices
are at the disposal of an incoming Prime Minister. They do not include members of the
civil service or the armed forces, who continue in office despite a change of govern-
ment; or special advisers to ministers, who may be paid salaries and are temporarily
attached to departments but who lose their position when a minister leaves office; 
or members of public boards, regulatory bodies and so on. Unlike many of these 
other office-holders, ministers are not disqualified from membership of the House of
Commons. Indeed, it is a convention that ministerial office-holders should be members
of one or other House of Parliament. Such membership is essential to the maintenance
of ministerial responsibility. There is, however, no law that a minister must be in
Parliament. But if a Prime Minister wishes to appoint to ministerial office someone who
is not already in Parliament, it will be necessary for a life peerage to be conferred on
the individual in question.

There are various grades of ministerial appointment today, but they may be grouped
into three broad categories: (a) Cabinet ministers, who may or may not have depart-
mental responsibilities; (b) departmental ministers and ministers of state who are out-
side the Cabinet, the duty of a minister of state being to share in the administration
of a department headed by a Cabinet minister; and (c) parliamentary secretaries,
whose duty it is to assist in the parliamentary work of a department and who may
also have some administrative responsibility. The two Law Officers of the Crown for
England and Wales are within category (b) but the government whips, who have no
departmental responsibilities, may be allotted among the categories according to their
status and seniority. By exercise of the prerogative, new posts in the Crown’s service
can be created, for example, extra Secretaries of State. But when a new ministry is 
formed, there is often secondary legislation to create the minister a corporation sole,
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thus giving him or her legal capacity, and providing in broad terms for his or her 
functions.74 There are no legal limits on the number of ministers which the Crown may
appoint, assuming that they are not to receive a salary and do not sit in the House 
of Commons. However, as already pointed out, there are statutory limits on the num-
ber of ministers who may be members of the Commons and on the number of salaries
payable to holders of ministerial office.75 Ministerial salaries are now governed by a
formula set out in the Ministerial and Other Salaries Act 1975, as amended by the
Ministerial and Other Salaries Act 1997.76

The Ministerial Code

The conduct of ministers is governed by the Ministerial Code. This was first compiled
by Attlee in 1945, although some of its provisions go back further.77 It deals with a
range of matters relating to the relationship between ministers and the government,
Parliament and the civil service. It also deals with ministers’ private interests. Previ-
ously known as Questions of Procedure for Ministers (QPM), the Code was first made
public by Mr Major in 1992 and was revised following the recommendations of the
Committee on Standards in Public Life,78 before being reissued by Mr Blair.79 Section 1
reminds ministers that they are ‘expected to behave according to the highest standards
of constitutional and personal conduct in the performance of their duties’. In particu-
lar, they are required to observe the nine principles of ministerial conduct that are set
out in the Code. These include a duty to uphold the principle of collective respons-
ibility; a requirement to account for the activities of their departments and executive
agencies; and an obligation to ‘give accurate and truthful information to Parliament,
correcting any inadvertent error at the earliest opportunity’. Ministers who ‘knowingly
mislead Parliament will be expected to offer their resignation to the Prime Minister’.
There are those who feel that the word ‘knowingly’ should be removed from the text.80

In addition to the duty not to mislead Parliament, the Code also advises ministers
of the need to be ‘as open as possible with Parliament and the public, refusing to pro-
vide information only when disclosure would not be in the public interest’. This should
be determined in accordance with relevant statutes (which are not specified) and the
Freedom of Information Act 2000 (on which see below). One of the other key prin-
ciples provides that ministers should require civil servants who give evidence before
Select Committees ‘on their behalf and under their direction’, to be as ‘helpful as 
possible in providing accurate, truthful and full information in accordance with the
duties and responsibilities of civil servants as set out in the Civil Service Code’. Other
principles in the Code deal with ministerial conflicts of interest (on which see below)
and a prohibition on using government resources for party political purposes.
Ministers are also required to uphold the political impartiality of the civil service, and
they are reminded of their responsibility ‘for justifying their conduct to Parliament’ and
perhaps ominously that ‘they can remain in office only for so long as they retain the
confidence of the Prime Minister’ who is ‘the ultimate judge of the standards of
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behaviour expected of a Minister and the appropriate consequences of a breach of those
standards’. The Code is ‘not a legal document but a set of guidelines’, although now
it is ‘an integral part of the new constitutional architecture’.81

Financial interests of ministers

Because of their office, many ministers take decisions which have a direct financial effect
on particular businesses, sections of industry and land values. They also have access
to confidential information about future decisions which could be put to financial profit.
The Marconi affair of 1912 involved three leading members of the Liberal government
who were alleged to have made use of secret information about an impending govern-
ment contract to make an investment in Marconi shares: an inquiry by a parliamentary
committee established that they had bought shares not in the company to which the
contract was about to be awarded, but in a sister company.82 In 1948 the Lynskey
Tribunal of Inquiry reported on allegations that ministers and other public servants
had been bribed in connection with the grant of licences by the Board of Trade; a junior
minister, who later resigned from Parliament, was found to have received presents of
wine and spirits and other gifts, knowing that they had been made to secure favourable
treatment by the department of applications for licences.83 While such conduct could
give rise to criminal proceedings, additional safeguards are required if ministers are to
avoid suspicion.

In 1952 the rules then in force were published in a parliamentary written answer.84

They still remain in operation, although they have been amended and are now to be
found in the Ministerial Code.85 The overriding principle is that ministers must ensure
that no conflict arises, or appears to arise, between their private interests and their pub-
lic duties. This conflict could arise if a minister took any active part or had a financial
interest in any undertaking which had contractual or other relations (for example, 
receiving a licence or a subsidy) with his or her department. Under the current rules,
ministers should, on assuming office, resign any directorships which they hold and should
dispose of controlling interests in any company which could give rise to a conflict of
interest. In cases of doubt, for example as to the propriety of retaining certain shares
in a company, the Prime Minister must be informed and is the final judge. Ministers
are also reminded by the Code of legal obligations relating to conflicts of interest. These
are said to be the rule against bias in administrative law (where the ‘courts interpret
conflict of interest increasingly tightly’) and the Criminal Justice Act 1993, Part V, 
which relates to ‘the use or transmission of unpublished price-sensitive information’
obtained by ministers by virtue of their ministerial office. The Ministerial Code now
provides that ministers should seek advice from the Advisory Committee on Business
Appointments about any appointments they wish to take up within two years of 
leaving office, other than unpaid appointments in non-commercial organisations or
‘appointments in the gift of the government, such as Prime Ministerial appointments
to international organisations’.86
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D. Civil service: organisation and accountability

What is a civil servant?

The departments of central government are staffed by administrative, professional, tech-
nical and other officials who constitute the civil service. Civil servants perform many
functions, from the development to the implementation of government policy. It has
been said to be ‘common ground that the civil service defies an easy universally applic-
able definition’ and that ‘a civil servant has no specific legal status’. A civil servant 
has been defined as ‘a servant of the Crown working in a civil capacity who is not: 
the holder of a political (or judicial) office; the holder of certain other offices in respect
of whose tenure of office special provision has been made; a servant of the Crown in
a personal capacity paid from the Civil List’.87 This definition excludes ministers of 
the Crown, members of the armed forces (who are Crown servants but are not
employed in a civil capacity), the police and those employed in local government and
the National Health Service, even though they are all engaged in public services. A some-
what similar definition is contained in s 2(6) of the Crown Proceedings Act 1947, which
limits proceedings against the Crown in tort (or in Scots law, delict) to the act, neglect
or default of an officer who ‘has been directly or indirectly appointed by the Crown
and was at the material time paid in respect of his duties as an officer of the Crown’
wholly out of the national exchequer.88 More recently the government has suggested
when publishing a Draft Civil Service Bill in 2004 that ‘there is no satisfactory, author-
itative and comprehensive definition of the term “Civil Service”’. Consequently it was
proposed that ‘in order to achieve the necessary clarity and certainty about coverage’,
there would be provided ‘a comprehensive listing of every part of the Civil Service to
which the Bill is to apply’.89 A civil servant was thus defined as someone employed 
in a department with a minister of the Crown in charge, as well as a number of parti-
cular departments including the HM Revenue and Customs, GCHQ and the utility 
regulators (but not the security service).

There are now more than 500,000 civil servants. As far as their employment position
is concerned, there is a sharp contrast between legal doctrine and practical reality. It
is true that although civil servants traditionally have been regarded as appointed under
the royal prerogative, the courts nevertheless have gradually recognised that they may
have terms of service ‘which are contractually enforceable’.90 But although recognis-
ing the existence of a contract, the courts seem unwilling to challenge the traditional
rule that civil servants are employed at the pleasure of the Crown,91 which means that
they may be dismissed with no common law remedy for wrongful dismissal.92 So if
civil servants are to be regarded as being employed under a contract, its terms will be
limited by the prerogative power of the Crown to dismiss without notice for any 
reason. But although civil servants have no right to notice on termination, the Civil
Service Management Code provides minimum notice periods which ‘in practice’
departments and agencies ‘will normally apply’.93 More importantly it is also the case
that civil servants are deemed by statute to be employed under contracts of service for
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some employment protection purposes and will normally be able to bring an action
for unfair dismissal.94 There are also internal procedures which apply in the event of
dismissal, with a final appeal to the Civil Service Appeals Board which is independent
of the departments concerned. The decisions of the Board are subject to judicial
review.95 Other employment protection rights typically also apply now to civil servants,
reflecting what has been a trend towards providing civil servants with the same formal
protections as their counterparts in the private sector. But whatever the precise legal
nature of the civil servant’s relationship with the Crown, it is an important constitu-
tional principle that those concerned with the administration of government departments
should, in fact, enjoy a tenure of office by which they may serve successive ministers
of different political parties. Particularly since 1979, the size, expense and organis-
ation of the civil service have become matters of political controversy. But without the
service, the achievements of modern government would have been impossible.

Civil service structure

The structure of the civil service has undergone a great deal of change since the 1980s,
reflecting growing Treasury concerns about cost and efficiency.96 The starting point is
the publication in 1988 of a report to the Prime Minister drawn up by Sir Robin Ibbs,
entitled Improving Management in Government: The Next Steps.97 This is the most
far-reaching and fundamental review of the civil service since 1968 and has led to the
most radical changes since 1854.98 The report expressed concern that the civil service
(then with over 600,000 staff) was too big and too diverse to be managed as a single
organisation and that attempts should be made to establish a different way of con-
ducting the business of government. It was suggested that the central civil service should
consist of a relatively small core engaged in the function of servicing ministers and 
managing departments which would be the main sponsors of particular government
policies and services. Responding to these departments would be a range of agencies
employing their own staff, concentrating on the delivery of their particular service with
responsibilities clearly defined between the Secretary of State and the Permanent
Secretary, on the one hand, and the chairman and chief executive of the agency, on
the other.99 These proposals reflected a perceived need to give greater priority to organ-
ising government so that its service delivery operations function effectively.

The proposals were largely accepted by the government and by 2000 137 agencies had
been created (accounting for some 80 per cent of the civil service), with another 12 on
the way. Spanning a wide range and diversity of functions, they varied enormously in
size, from the National Weights and Measures Laboratory (45 staff) to the Employment
Service (45,000 staff). Each agency has a defined task, or range of tasks, which are 
set out in its published framework document. In addition, ‘key performance targets –
covering financial performance, efficiency and service to the customer – are set out by
ministers annually. Each agency has a chief executive, normally directly accountable
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to ministers and with personal responsibility for the success of the agency in meeting
its targets.’100 Like other government bodies, executive agencies may be subject to 
judicial review.101 Alongside the delegation of tasks to the agencies has been the 
delegation to the agencies and departments of responsibility for the pay and working
conditions of staff. The process of delegation in the setting of working conditions (with
an emphasis on performance-related incentives) was facilitated by the Civil Service
(Management of Functions) Act 1992. In 1996 the long-established central pay bargaining
arrangements were entirely replaced by a system which delegated to the departments
and agencies the authority to make their own pay arrangements, ‘albeit within the 
overall Treasury limits on running costs’.102 According to the Civil Service Management
Code, departments and agencies must develop arrangements for the remuneration of
their staff which are ‘appropriate to their business needs, are consistent with the
Government’s policies on the Civil Service and public sector pay, and observe public
spending controls’.103

The civil servant within the department

The senior civil servant within a department is the Permanent Secretary.104 Beneath the
Permanent Secretary, the affairs of the department will be handled by a number of divi-
sions or branches, controlled (in descending order of seniority) by deputy secretaries,
under-secretaries and assistant secretaries. These posts together form what is known
as the ‘Senior Civil Service’, an entity created in 1996.105 A key role is also played by
special advisers to ministers, a position which has grown in numbers since 1997.106

Where schemes of delegation exist within a department, they do not generally affect
the legal position of the department or of outsiders dealing with it. Where the power
to make a discretionary decision affecting an individual is vested in a minister, an official
within the department may in general take that decision on behalf of the minister (the
Carltona principle),107 unless there are express or implied limitations in the statute 
conferring the power.108 In a criminal case in which it was claimed that the Home 
Secretary had never approved a breathalyser device as required by the Road Safety Act
1973, Widgery LJ said: ‘The minister is not expected personally to take every decision
entrusted to him by Parliament. If a decision is made on his behalf by one of his officials,
then that constitutionally is the minister’s decision.’109 In regard to the Secretary of State’s
powers under the Immigration Act 1971, it was held that immigration officers (in whom
certain functions are expressly vested by the Act) were also entitled by virtue of the
Carltona principle to exercise decision-making powers in regard to deportation on behalf
of the Secretary of State.110
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New questions about departmental delegation arise following the introduction of the
executive agencies. But despite initial doubts to the contrary,111 it seems likely that the
Carltona principle is sufficiently flexible to accommodate these new developments. It
is important to stress that the framework documents establishing the agencies typically
make clear that it is the minister who has ultimate responsibility for determining the
policy and financial framework within which the agency operates, and that it is the
minister who is accountable to Parliament for all matters concerning the agency, even
though he or she is not normally involved in the day-to-day running of the agency.
The framework documents also provide that the agency Chief Executive will represent
the minister at parliamentary committees and answer questions on his or her behalf,
an arrangement reinforced by the Cabinet Office rules relating to evidence to select
committees. The latter make clear that Chief Executives give evidence ‘on behalf of the
minister to whom they are accountable and are subject to that minister’s instruction’.112

In terms of the adaptability of the Carltona principle, it is perhaps instructive that its
alleged shortcomings were not raised in Quinland v Governor of Swaleside Prison113

where the claimant brought an action for false imprisonment against two prison 
governors and the Lord Chancellor’s Department. As a result of an administrative 
error by an official in the Court Service (an executive agency of the Lord Chancellor’s
Department), the claimant had served a longer sentence than was required. The claim
failed, not because there was no departmental responsibility for officials employed by
the agency (a point which was never raised by the defence), but because the agency
was covered by the immunity from liability in the Crown Proceedings Act 1947, s 2(5)
for those performing a judicial function (a point vigorously contested by the defence).

Civil servants and ministerial responsibility

The principle of responsibility through ministers to Parliament is one of the most 
essential characteristics of the civil service. In a memorandum to the Treasury and Civil
Service Committee, the Cabinet Office asserted that,

The Minister in charge of a department is the only person who may be said to be ultimately
accountable for the work of his department. It is usually on the Secretary of State as minister
that Parliament has conferred powers, and Parliament calls on ministers to be accountable
for the policy, actions and resources of their departments and the use of those powers. While
ministers may delegate much of the day to day work of their departments, often now to 
agencies, they remain ultimately accountable to Parliament for all that is done under their
power. Civil servants, except in those particular cases where statute confers powers on them
directly, cannot take decisions or actions except insofar as they act on behalf of ministers.
Civil servants are accountable to ministers, ministers are accountable to Parliament.114

According to the Cabinet Office, ministerial responsibility has often been used to describe
this process. In recent years, however, there has been a significant refinement of the
principle, the government taking the view that ministers are ‘accountable’ to Parlia-
ment for the work of their department, but are not ‘responsible’ for all the actions of
civil servants in the sense of being blameworthy. There appears as a result to be a greater
willingness to attribute responsibility for operational matters to individual civil servants.
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Although the distinction has been strenuously defended, there are those who remain
sceptical, yet it remains unclear how far the distinction expresses anything which is
qualitatively different from what was expressed by Sir David Maxwell-Fyfe in the after-
math of the Crichel Down affair in the 1950s.115

This is a question which has been brought sharply into focus as a result of the 
creation of the executive agencies. Although ministers are formally accountable for the
work of the agencies, there is nevertheless concern that there is now a responsibility
gap, as ministers are able to deflect blame onto the shoulders of chief executives.116

These concerns were highlighted following difficulties in the Prison Service which led
to the dismissal in October 1995 of its chief executive, Mr Derek Lewis, by the Home
Secretary, Mr Michael Howard. Mr Lewis is not the only chief executive to lose office
because of failure within the agency,117 but his departure has been the most contro-
versial. It followed the report of a review of security procedures in prisons by General
Sir John Learmont, conducted after the escape of three prisoners from Parkhurst Jail
on the Isle of Wight. The report made a number of criticisms of Parkhurst and its 
security, but also claimed that some of the problems could be ‘traced along the lines
of communication to Prison Service headquarters’.118 In the words of the Home
Secretary, Learmont did not find that ‘any policy decision of [his], directly or indirectly,
caused the escape’.119 Mr Lewis was dismissed, although not without complaining of
ministerial interference in operational matters and not without a substantial settlement
being made in his favour for the premature termination of his appointment.120 In 
the controversy that followed this dismissal, the Home Secretary declined to accept 
responsibility for the agency failures. In his view there was a distinction between 
policy and operations, a distinction said to be ‘reflected in the framework document
that established the Prison Service as an Executive Agency’.121

Civil servants and select committees

Select committees are now an important channel for ministerial accountability.
Although it is the departmental minister who is responsible to Parliament, the select
committees nevertheless may wish to take evidence from civil servants within the 
minister’s department, sometimes for a more informed and detailed account of the issues
which the department may be dealing with. A question which has arisen is whether
select committees can summon and require the attendance of named officials,122 or whether
a minister can instruct the official not to attend and thereby potentially frustrate a 
select committee’s investigation. During the Westland affair in 1985–86, the Defence
Committee wished to examine five named officials, three from the Department of Trade
and Industry and two from the Prime Minister’s Office. The government took the view,
however, that because these officials had participated in an internal departmental inquiry,
it would be neither fair nor reasonable to expect them to submit to a second round of
detailed questioning. The Defence Committee nevertheless asserted that ‘its power to
secure the attendance of an individual named civil servant is unqualified’,123 and that
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it was unacceptable for the government to prevent these officials from attending, a power
which the same committee reasserted in 1994.124 Although such instances are rare,
Westland is not unique: in 1992, the Ministry of Defence frustrated efforts by the Trade
and Industry Committee’s inquiry into arms to Iraq which had wished to take evidence
from recently retired officials.125 In a decision which was subsequently criticised by Sir
Richard Scott, the Ministry refused to help contact the officials in question on the ground
that ‘retired officials are not normally given access to departmental papers’.126

Sir Richard, in fact, proposed that in the interests of full and effective accountabil-
ity, select committees should not be hindered by the government in summoning named
officials to appear before them, as did the Public Service Committee in 1996 which
proposed that ‘there should be a presumption that Ministers accept requests by Com-
mittees that named individual civil servants give evidence to them’.127 The government
agreed that ‘where a Select Committee indicates that it wishes to hear evidence from
named civil servants, Ministers should normally accept such a request’,128 and the rules
have been amended accordingly.129 But these rules – sometimes known as the Osmotherly
Rules – also provide that ministers retain the right to suggest an alternative official to
that named by the committee if they feel that the former is better placed to represent
them.130 The rules further provide that it is not the role of a select committee to act as
a disciplinary tribunal and that a minister may wish to suggest someone else where the
named official is likely to be exposed ‘to questioning about their personal responsibility
or the allocation of blame as between them and others’.131 But as the amended rules
also make clear: ‘If a Committee nonetheless insists on a particular official appearing
before them, contrary to the Minister’s wishes, the formal position remains that it could
issue an order for attendance, and request the House to enforce it.’132

In 2003, the Foreign Affairs Committee summoned Dr David Kelly, a distinguished weapons inspec-
tor seconded to the Defence Science and Technology Laboratory (a trading fund of the Ministry of
Defence). There had been much political controversy arising from a claim by a BBC journalist that
the government had exaggerated Saddam Hussain’s military capabilities in the run-up to the war in
Iraq. Dr Kelly had been disclosed as the source of the journalist’s claim, and the Defence Secretary
agreed to the Foreign Affairs Committee’s request to take evidence from him in the light of an inquiry
they had recently concluded on the war in Iraq. Despite the provisions of the Osmotherly Rules (and
para 47 in particular), Dr Kelly was questioned not about government policy but about his own role
in the preparation of the dossier and his relationship with journalists. It was felt by at least one mem-
ber of the Committee that Dr Kelly had been ‘thrown to the wolves’. Dr Kelly took his own life two
days later. The Defence Secretary had agreed to the Committee’s request that Dr Kelly appear as a
witness despite the fact that he was ‘a relatively junior official’, unaccustomed ‘to being thrust into
the public eye’. In the subsequent inquiry into the circumstances surrounding Dr Kelly’s death, Lord
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Hutton concluded that ‘there would have been a serious political storm’ if the Defence Secretary had
refused to permit Dr Kelly to appear before the Committee. The decision to agree to the request that
Dr Kelly should appear was not one that could be ‘subject to valid criticism’.133

E. Civil service: ethics and standards

The Civil Service Code

A statement of the ethical standards by which the civil service should be bound is 
to be found in the Civil Service Code which was brought into operation in 1996. 
Now formally incorporated into the Civil Service Management Code, it declares that:
‘The constitutional and practical role of the Civil Service is, with integrity, honesty,
impartiality and objectivity, to assist the duly constituted Government of the United
Kingdom, the Scottish Executive or the National Assembly for Wales constituted 
in accordance with the Scotland and Government of Wales Acts 1998, whatever their
political complexion, in formulating their policies, carrying out decisions and in
administering public services for which they are responsible.’ As such, civil servants
are required to give ‘honest and impartial advice’ to ministers, assembly secretaries and
the National Assembly as a body, and ‘endeavour to deal with the affairs of the public
sympathetically, effectively, promptly and without bias or maladministration’. They
should endeavour to ensure the proper, effective and efficient use of public money. Civil
servants are also required not to misuse their official position to further their own 
private interests (or those of others),134 and they must conduct themselves in such a
way as ‘to deserve and retain the confidence of [the Administrations in which they serve]
and to be able to establish the same relationship with those whom they may be required
to serve in some future Administration’. So far as official information is concerned,
this should not be disclosed without authority where it ‘has been communicated in
confidence within the Administration, or received in confidence from others’.

Apart from reminding officials of their duty to be impartial, the Code also provides
that they ‘should not seek to frustrate or influence the policies, decisions or actions of
[the Administration] by the unauthorised, improper or premature disclosure outside
the Administration of any information to which they have had access as civil servants’.
There is no qualification that such information should be confidential. The emphasis
of the Code is on the responsibility of civil servants as servants of the Crown who ‘owe
their loyalty to the Administration in which they serve’. The extent to which the Code
recognises that civil servants may have other obligations is controversial and at best
constrained. Thus the duty to serve an administration is qualified by a recognition that
all public officials must ‘discharge public functions reasonably and according to the
law’ and that there is a ‘duty to comply with the law, including international law and
treaty obligations, and to uphold the administration of justice’. But there is no right,
far less any obligation, to bring wrongdoing to public notice.135 The civil servant may
in certain circumstances report any impropriety ‘in accordance with procedures laid
down in [departmental] guidance or rules of conduct’. This applies where the civil 
servant is being required to act in a way which is ‘illegal, improper or unethical’, in
‘breach of a constitutional convention or a professional code’, or may involve possible
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maladministration or is otherwise inconsistent with the Code. Where a matter has been
reported and the civil servant is dissatisfied with the response, it may be taken further
by way of a complaint to the Civil Service Commissioners, a body set up in 1870 with
the rather different task of promoting competitive entry into the civil service on the
principle of intellectual merit. The Code is silent on the powers of the Civil Service
Commissioners in this new capacity.136

Financial interests of civil servants

We have seen that ministers are subject to rules enforced by the Prime Minister that
are intended inter alia to ensure that they do not profit improperly from their public
position.137 Civil servants are fully subject to the criminal law, including the Preven-
tion of Corruption Acts 1906 and 1916. Internal rules of the service provide that no
civil servant may engage in any occupation which might conflict with the interests of
his or her department or with his or her position as a public servant; nor must they
put themselves in a position (for example, by dealing in shares or land) where their
duty to the public service might conflict with their private interests. Moreover, there
are strict rules about the acceptance of gifts or hospitality which might compromise
the civil servant’s judgment or integrity.138 The Civil Service Code also reminds civil
servants that they ‘should not misuse their official position or information acquired in
the course of their official duties to further their private interests or those of others’.
Nor should they place themselves in a position which ‘might reasonably be seen to
compromise their personal judgment or integrity’. The integrity of the civil service 
is protected further by established procedures for the awarding of contracts and the
disposal of surplus property, breaches of which are subject to investigation by the
Comptroller and Auditor-General.139 Complaints of bias in the use of discretionary 
powers may be investigated by the Parliamentary Ombudsman.140

The public interest in integrity is not confined to what civil servants do while in post,
but may extend to their actions after leaving the service. The rules that govern the 
taking up of private business appointments by former civil servants recognise the desir-
ability of experienced administrators entering the private sector; but they also reflect
a concern that there should be no cause for suspicion of impropriety about such an
appointment. The Business Appointment Rules provide for the scrutiny of appointments
which former civil servants propose to accept in the first two years after they leave the
service. The aim of the rules is to ‘avoid any suspicion that the advice and decisions
of a serving officer might be influenced by the hope or expectation of future employ-
ment with a particular firm or organisation’; and ‘to avoid the risk that a particular firm
might gain an improper advantage over its competitors by employing someone who,
in the course of their official duties, has had access to technical or other information
which those competitors might legitimately regard as their own trade secrets or to informa-
tion relating to proposed developments in government policy which may affect that
firm or its competitors’. Most applications submitted under the rules are approved 
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without condition, although in some cases a waiting period or other conditions 
may be imposed. The process is supervised by the Advisory Committee on Business
Appointments, an independent body appointed by the Prime Minister whose members
have experience of the relationship between the civil service and the private sector. There
have been calls in the past for the rules to be made yet tighter.141

Political activities of civil servants

Servants of the Crown are prohibited from parliamentary candidature and disqualified
from membership of the Commons.142 But should civil servants be subject to additional
limitations, to secure the political impartiality of the civil service as a whole? The 
Civil Service Management Code ‘points out that from the nature of the work which a
civil servant is required to do and the context in which he has to do it, there must be
certain restrictions on the type of political activities in which a civil servant is allowed
to participate and the extent to which he may do so will of course depend on his 
position and seniority’.143 The present scheme, first brought into force in 1954,144

recognises that the political neutrality of the civil service is fundamental, but that the
rules need not be the same for all members of the service. The scheme was fully reviewed
by the Armitage Committee in 1978, in response to requests from the civil service unions
for greater political freedom for civil servants. The committee reasserted the con-
stitutional importance of the political neutrality of the civil service. It recommended
that the scheme then in force should continue subject to substantial changes in its 
operation, the effect of which would be to reduce the number of civil servants in the
‘restricted’ category.145 In 1984 these recommendations were adopted after extensive
discussion between government and the civil service unions.146

Three categories exist. Participation in national political activities (for example, hold-
ing office in a political party; expressing public views on matters of national political
controversy) is barred to the Senior Civil Service and other senior grades. This polit-
ically restricted category must seek permission to take part in local political activities
and must comply with any conditions laid down by their department or agency. A sec-
ond ‘intermediate’ category may, with the leave of their departments, take part in national
or local activities, although some grades have a mandate to take part in such activities
without the need for permission. In cases where there is no mandate, permission will
normally be refused only where civil servants are employed in sensitive areas where
the impartiality of the civil service is most at risk. A post is regarded as sensitive if: it
is closely engaged in policy assistance to ministers; it is in the private office of a min-
ister; it requires the postholder to speak regularly for the government; the postholder
represents the government in dealing with overseas governments; or the postholder 
is involved in regular face-to-face contact with the public. The third ‘politically free’
category combines industrial and non-office grades: they are free to engage in all polit-
ical activities, national and local, except when on duty or on official premises or while
wearing their uniform. But like all civil servants they are subject to the rules of the
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Official Secrets Acts on unauthorised disclosure of information gained from official
sources.147

Civil servants and lobbyists

In 1998 new guidelines about contacts with lobbyists were issued to civil servants. These
followed a press report that a journalist posing as an American businessman had been
introduced by a lobbyist to a senior Downing Street official. In a disputed remark the
official is reported to have said to the putative businessman: ‘Just tell me what you
want, who you want to meet and . . . I will make the call for you.’148 As we have seen
in chapter 11 B, the Cash for Questions affair in the 1990s led to the creation of the
Committee on Standards in Public Life and tight rules to regulate the relationship between
MPs and lobbyists. But at the time of ‘Lobbygate’, as this incident was known, there
was no regulation of civil service contact with lobbyists. The new rules adopt what
might best be referred to as a minimalist approach and reflect the view in the first report
of the Committee on Standards in Public Life that ‘it is the right of everyone to lobby
Parliament and ministers, and it is for public institutions to develop ways of control-
ling the reaction to approaches from professional lobbyists in such a way as to give
due weight to their case while always taking care to consider the public interest’.149

The government’s approach in the guidelines then is not to ban contacts between civil
servants and lobbyists, but ‘to insist that wherever and whenever they take place they
should be conducted in accordance with Civil Service Code, and the principles of pub-
lic life set out by the Nolan Committee’ which are considered in chapter 14 E. Indeed,
the guidelines acknowledge that lobbyists are ‘a feature of our democratic system’.

The guidelines are drawn from the principle in the Civil Service Code that civil 
servants should conduct themselves with honesty and integrity. Some activities are 
said to be ‘completely unacceptable’ and to be serious disciplinary offences which could
lead to dismissal. These are the leaking of confidential or sensitive material, especially
market-sensitive material, to a lobbyist and deliberately helping a lobbyist to attract
business by arranging for clients to have privileged access to a minister or undue influence
over policy. Other situations are to be handled with care, although again any misjudgment
could lead to disciplinary action. Ten basic rules are set out. These provide that the
civil servants should not: grant a lobbyist preferential or premature access to infor-
mation; meet one group making representations on a particular issue without offering 
other groups a similar opportunity; accept gifts from a lobbyist; do anything which
might breach parliamentary privilege (for example by revealing the contents of a
report not yet published); use knowledge of the workings of government to impress a
lobbyist; help a lobbyist to obtain a benefit to which he or she is not entitled; or give
the impression of offering a lobbyist preferential access to ministers. Civil servants should
also declare to their department any family or business interests which may create a
conflict of interest with departmental work; and take care in accepting hospitality from
a lobbyist. The Committee on Standards in Public Life has recommended that the guide-
lines should be strengthened to ensure that a record is kept of any contact between
civil servants and lobbyists,150 though this has not been done.
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Future prospects: a Civil Service Act?

The large-scale changes to the civil service since 1988 have given rise to a great deal
of analysis and assessment. In a major report in 1998, the House of Lords Select
Committee on Public Service concluded that the changes represented a ‘radical’ and
‘fundamental revolution’ in public administration. But the Committee accepted that
there had been ‘little open or public debate about the extent of the structural changes
being made to the Civil Service’, and expressed itself as being not satisfied that ‘the
constitutional implications of the changes were fully thought through’ before they were
introduced. There was a tension between the (economic) justification for change based
on efficiency, effectiveness and value for money, on the one hand, and traditional (polit-
ical) concerns based on responsibility and accountability, on the other. The creation
of the executive agencies was not thought, in a constitutional sense, to ‘recast the archi-
tecture of the state’, ‘but only so long as accountability of Ministers to Parliament for
the work of executive agencies remains the same as their accountability for any other
aspect of their Department’s work’. The committee was concerned that ‘the devolu-
tion to executive agencies was contributing to a sense of disunity in the Civil Service’
although not yet to fragmentation. There was a need to determine how far this process
of reducing the role of the core civil service should go and a need for ‘open and public
debate’ about the irreducible nucleus of functions which must be carried out by the
core civil service: this is as much ‘a matter for the governed as for the governors’.

The process of civil service reform has continued under the Labour government 
elected in 1997 and has taken on a new dimension.151 In the white paper, Modernis-
ing Government, it was announced in 1999 that permanent secretaries and heads of
department will have performance targets ‘for taking forward the government’s 
modernisation agenda and ensuring delivery of the government’s key targets’.152 There
is now great emphasis not only on the public service values of impartiality, objectivity
and integrity, but also on the need for ‘greater creativity, radical thinking, and collabor-
ative working’, as well as efficiency in the delivery of public services.153 This ‘rapid,
fundamental and often controversial change in Whitehall’154 has reinforced calls for a
Civil Service Act to replace the current regulation of the civil service by royal preroga-
tive which enables changes to be made without any parliamentary or public debate. 
A recommendation to this effect was made by the House of Lords Public Service
Committee and was endorsed by the Committee on Standards in Public Life, before a
Civil Service Bill was prepared by the House of Commons Public Administration
Committee in 2004.155 Although unwilling to comment at length on the scope and struc-
ture of such an Act, the Neill Committee accepted that it should be ‘flexible so that
the government could respond sufficiently quickly to changing circumstances’.156 The
government has indicated a commitment to such a measure,157 and a draft Civil Service
Bill was published in late 2004.158 But in many respects the draft Bill was a triumph
of form over substance, largely delegating powers to ministers which they currently
exercise under royal prerogative.
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F. Open government and freedom of information

Background

Discussion of the structure of the civil service leads directly to a consideration of the
question of open government and the public right of access to official information.159

Historically there was no such right in the United Kingdom, in contrast to the position
in other parliamentary democracies (notably Australia, Canada and New Zealand) where
the right of access to information was introduced much earlier than in Britain.160 Such
access is important for a number of reasons, not least because of the insights it pro-
vides into the conduct of government and the enhanced opportunities it provides for
politicians, the press and the public more effectively to hold government to account.
In 1979 a green paper on open government was published by the then Labour govern-
ment, offering modestly a non-binding code of practice on access to official informa-
tion.161 But electoral defeat meant that these proposals were never implemented.
Although campaigners for open government were thus disappointed, important initiatives
in the direction of reform were nevertheless taken in the 1980s and 1990s. Apart from
a number of specific statutory provisions,162 these included the Citizen’s Charter intro-
duced in 1991, providing that every citizen is entitled to expect openness and stating
unequivocally that there should be no secrecy about how public services are run, how
much they cost, who is in charge and whether or not they are meeting their standards.163

This was followed in 1993 by the white paper, Open Government, which revived the
idea of a non-binding code of practice. Such a code was, in fact, introduced in 1994
and revised in 1997,164 allowing for complaints to be made to the Ombudsman
(through the medium of a member of Parliament) that information had been unrea-
sonably withheld.165

It was the Labour government’s turn to publish a white paper (‘with green edges’)
on freedom of information in 1997.166 The original plan was to replace existing open
government initiatives (including the Code of Practice) ‘with clear and consistent
requirements which would apply across government’.167 The white paper proposed the
introduction of ‘a right, exercisable by any individual, company or other body to records
or information of any date held by the public authority concerned in connection with
its public functions’.168 The presumption would be that information should be released
unless disclosure would cause harm to one or more specified interests or would be 
contrary to the public interest. But these original proposals were abandoned and
responsibility for open government transferred from the Cabinet Office to the Home
Office (said to be ‘one of the most overworked and accident-prone departments of 
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government’).169 A diluted measure was subsequently introduced, this forming the basis
of what is now the Freedom of Information Act 2000, which was not brought fully
into force until 1 January 2005, along with a separate regime for access to environ-
mental information held by public authorities.170 Although the Act gives a legal right
of access to official information, it was nevertheless criticised for being too restrictive
in a number of key respects, these criticisms being voiced on two occasions by the 
Public Administration Committee of the House of Commons.171 The government
openly acknowledged some of these criticisms172 and responded by having ‘some of that 
diluting removed’.173 A similar regime was introduced in Scotland by the Freedom 
of Information (Scotland) Act 2002, and the Environmental Information (Scotland)
Regulations 2004.174

Scope of the Act

Under the Freedom of Information Act, any person making a request for information
to a public authority will be entitled (a) to be told in writing by the authority whether
it holds information of the type specified in the request, and if so (b) to have that infor-
mation communicated to him or her (s 1). A public authority’s duty to comply with
(a) is referred to as ‘the duty to confirm or deny’. The public authorities to which the
Act applies are listed in Schedule 1: there are over 400 such bodies,175 a list which may
be added to by order of the Secretary of State for Constitutional Affairs (now the 
minister responsible for freedom of information) (s 4).176 The list – which inevitably 
is amended as new legislation creates new public authorities177 – includes central 
government departments, local authorities, national health service bodies, schools and
educational institutions, and the police. The extensive list of other public bodies to which
the Act applies begins with the Adjudicator for the Inland Revenue and Customs and
Excise (now HM Revenue and Customs) and ends with the Zoos Forum. In this respect
the Act contrasts sharply with the Human Rights Act 1998, which also applies to 
public authorities. But there is no definition of a public authority in the Human Rights
Act (save to make clear that a court is a public authority), the scope of the Act being
left to the courts to determine.178 There is thus less room for uncertainty about the
application of the Freedom of Information Act 2000, though there are a number of
important public authorities which are omitted from the list.179

A request for information is to be made in writing to the relevant public authority
(s 8), which may (but need not) charge a fee for the information in accordance with
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183 HL Deb, 20 April 2000, col 826 (Lord Falconer).
184 R Austin, in Jowell and Oliver, The Changing Constitution, p 413.

regulations (s 9).180 The fee may be not insignificant, and may be charged at a rate of
up to £25 an hour.181 Requests are to be dealt with promptly and within 20 working
days of receipt (s 10). There is a right only to have access to information: there is no
right to have access to documents.182 The authority may refuse to comply with a request
for information where the cost would be excessive (s 12), or where the application is
vexatious (s 14). The public authorities to which the Act applies must provide advice
and assistance to persons who propose to make or who have made requests under the Act
(s 16). Where an application for information is refused, the public authority must issue
the applicant with a notice explaining the grounds for the refusal (s 17). Publication
schemes must be approved by the Commissioner (s 19), who is also required to pro-
duce model publication schemes (s 20). The publication scheme should specify the classes
of information which the authority in question publishes or intends to publish, specify-
ing the manner in which information of each class is to be published, indicating whether
a charge is made. It has been said that:

the requirement for all public authorities to apply a scheme for publication – in effect to say
what, when and how information will be published – is probably the most powerful push to
openness in the [Act]. Authorities will not be able to get away with weak or self-serving pub-
lication schemes. They will all have to be approved by the Commissioner and she will ensure
that they are strong and meaningful.183

It has been suggested, however, that ‘the obligations to establish publication schemes
have been so diluted that there is no duty to publish information of any specified type’.184

Exemptions

Just as there are a large number of authorities to which the Act applies, so there are
a large number of categories of exempted information. There are 24 sections of
exempt information (ss 21–44), many of which are wholly predictable. Exemptions
fall into two categories: those which carry absolute exemption and those which do not
(s 2). In the latter case, the exemption applies only where,

in all the circumstances of the case, the public interest in maintaining the exclusion of the
duty to confirm or deny outweighs the public interest in disclosing whether the public authority
holds the information. (s 2(1)(b))

Information which will be absolutely exempt includes that which is reasonably acces-
sible to the public by other means (s 21), information which relates to bodies dealing
with security matters (s 23), information relating to court records (s 32), information
which consists of personal data of which the applicant is the data subject (s 40), 
information obtained in confidence (s 41) and information the disclosure of which is
prohibited by statute, incompatible with an EC obligation or would constitute a con-
tempt of court (s 44).
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a former Cabinet Secretary (Lord Armstrong), see HL Deb, 20 April 2000, col 861.

190 HL Deb, 24 October 2000, col 297 where the minister gave the prescient example of broken rail beside
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The larger category of information to which an absolute exemption does not apply
includes information which is held by the authority with a view to its future publi-
cation (s 22), information required for the purpose of safeguarding national security 
(s 24), information relating to defence (s 26), information the disclosure of which 
would prejudice international relations (s 27), information the disclosure of which would
prejudice relations between Whitehall and the devolved administrations or between the
devolved administrations (s 28), and so on at some length. Among the other noteworthy
exemptions are information which if disclosed would or would be likely to prejudice
the economic interests of the United Kingdom or any part thereof or any adminis-
tration in the United Kingdom (s 29);185 information which relates to criminal investi-
gations conducted by a wide range of statutory agencies (s 30) or law enforcement (s 31);
information which relates to the formulation or development of government policy 
(s 35); as well as an exemption for information held by a government department which
if disclosed could prejudice the effective conduct of public affairs (s 36).

The scope of the exemptions

The sheer scale of these exemptions has given rise to concern, even allowing for the
fact that ‘probably no legislation which any responsible government could introduce
would completely satisfy [the more ardent advocates of freedom of information]’.186

One concern relates to the number of exclusions and, in particular, the number of 
class exclusions, that is to say the exclusion from the duty to disclose information 
because it belongs to a particular class of material, regardless of content. But this is
addressed to some extent by the fact that most class-based exemptions are subject 
to s 2(1)(b) which means that disclosure must be considered on a case-by-case basis
and ordered where the circumstances require. Other criticisms relate to the substance
of some of the exclusions, with particular concern being expressed about the fact 
that confidential information is subject to an absolute exemption.187 A more general
criticism is that the exemptions typically apply where the disclosure would ‘prejudice’
a particular interest. It was felt by some that the higher standard of ‘substantial 
prejudice’ or ‘necessity’ would be more appropriate. There was criticism also of the
exclusion of information relating to a wide range of investigations conducted by local
authorities,188 as well as information relating to the formulation of government policy
and information which if disclosed would prejudice the effective conduct of public
affairs.189

It was thought that these restrictions could prevent much information which ought
to be in the public domain from being withheld, although again public authority objec-
tions can be overruled under s 2(1)(b) where the exemption is not absolute:190 much will
depend on the vigour of the Commissioner and the Tribunal appointed to enforce the
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191 See below. But even if these bodies rise to the challenge there is still concern that much of the informa-
tion yielded in investigations of this kind will be excluded by the exemption in s 41 for information which
is supplied to the public authority in confidence: HL Deb, 14 November 2000, col 174. The government
undertook to ensure that the code of practice (see note 197) to be issued under the Act ‘must be so 
constructed that information is genuinely obtained in confidence only when it is necessary to obtain the
information and that that is appropriate’ (ibid, col 177).

192 HL Deb, 22 November 2000, col 843.
193 The power applies only to decisions taken in relation to exempt information.
194 HL Deb, 14 November 2000, col 258.
195 The Information Commissioner was previously the Data Protection Commissioner under the Data

Protection Act 1998. The Freedom of Information Act 2000 extends the functions of and renames the
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196 In introducing the Bill into the House of Commons, the Home Secretary celebrated the fact that the
Commissioner and the Tribunal will have ‘clear powers to override the decisions of Ministers or any
other public authority as to whether public information shall be released’: HC Deb, 7 December 1999,
col 714.

197 The Act also requires the Secretary of State to issue a code of practice providing guidance to public author-
ities about good practice under the Act (s 45).

198 This is produced under powers in the 2000 Act, s 45.

Act.191 Otherwise, s 53 proved to be controversial. This is the so-called ‘executive over-
ride’, a ‘kind of nuclear option for the Government’,192 which allows a minister in some
limited circumstances to override a decision notice (under s 50) or an enforcement notice
(under s 52) of the Commissioner which has been served on a government department.193

This power – to be exercised by means of a ministerial certificate which must be laid
before Parliament – reflects the government’s belief that ‘there will be certain cases deal-
ing with the most sensitive issues where a senior member of the Government, able to
seek advice from his Cabinet colleagues, should decide on the final question of public
interest in relation to disclosure’.194 It is not easy to fathom the claim of a Home Office
minister that it would be ‘profoundly undemocratic’ to permit the Commissioner to
have the final say on what should be disclosed.

Enforcement and operation

Enforcement of the Act is the responsibility of the Information Commissioner and the
Information Tribunal (s 18).195 A complaint may be made to the Commissioner that a
public authority has failed to comply with the requirements of Part I of the Act and 
if the complaint is upheld the Commissioner may issue a decision notice specifying 
steps to be taken to comply with the Act (s 50). These notices are published on the
Commission’s website, and there is now a significant volume of them that – along 
with the other enforcement responsibilities of the Commissioner – awaits full academic
analysis. The Commissioner is also empowered to issue an enforcement notice (s 52),
failure to comply with which may lead to the matter being referred to the High Court
or Court of Session to be punished as a contempt of court (s 54). There is a right of
appeal to the Information Tribunal against a decision of the Commissioner (s 57), with
a further appeal on a point of law to the High Court or the Court of Session (s 59).
Under s 60, the Tribunal has been given powers to quash a ministerial certificate pro-
tecting national security information from disclosure.196 The Commissioner is also required
to promote good practice and to make recommendations to public authorities about
good practice (ss 44–9).197 It is an offence to destroy or tamper with information, but
only if this is done after a request for disclosure has been made (s 77). A Code of Practice
has been issued by the Secretary of State for Constitutional Affairs guiding public author-
ities about their duties under the Act.198

These supervisory and enforcement bodies have a formidable task in view of the weak-
nesses of the Act addressed above on the one hand, and press reports about ‘delays
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200 Guardian, 24 June 2004. But see Lord Falconer, Guardian, 31 December 2005, who reported that in

the third quarter of 2005, 81 per cent of requests were being met within the statutory 20 days compared
to 69 per cent in the first quarter.

and obstruction’ on the other. Concerns had been expressed before implementation
about the government’s lack of preparedness for the Act, with the Select Committee
on Constitutional Affairs referring to ‘gaps in [the] leadership’ of the Department for
Constitutional Affairs which ‘risked creating the impression that FOI implementation
is another chore to be undertaken, rather than a catalyst for a cultural shift to greater
openness’.199 Consequently, in the first quarter of 2005 there were reported failures to
disclose information in a half of requests and delays in about a third of all cases. The
Home Office was said to be the worst offender, meeting only 28 per cent of requests
and replying to only 30 per cent of requests in the time required by the Act.200 It is not
to be overlooked, however, that the Act and its Scottish counterpart have played a valu-
able role in securing access to information, though admittedly – and controversially –
much of it relates to the activities of previous Conservative governments. Nevertheless
the legislation has also been used to obtain access to advice given to Mr Blair, the 
content of ministerial diaries, and the expenses claimed by members of the Scottish
Parliament. Indeed it is thought that the information provided on the last matter played
an important part in the resignation of a prominent Scottish politician.
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Chapter 14

PUBLIC BODIES AND REGULATORY 
AGENCIES

We have already considered the constitutional position of government departments 
and have seen that they are staffed by civil servants and headed by ministers who 
are responsible to Parliament for their activities. When functions are entrusted to local
authorities, the administrative structure is very different from that in central govern-
ment and political responsibility for the policies and decisions of local councils is borne
by the elected councillors. Today many public tasks are entrusted not to central or local
government, but to a wide variety of official boards, commissions and other agencies.
Some are well known, such as the BBC, the Commission for Racial Equality and ACAS.
Many of them operate in obscurity, known only to a few civil servants and specialists
in the area concerned. It is difficult to generalise about such diversity, but these bodies
have one feature in common, namely that the members of the boards and agencies are
not publicly elected. Instead, these members have all been appointed to their posts, 
in the vast majority of cases by central government (that is, by the minister of the 
department concerned with the activity in question). Thus, while ministers do not 
directly administer the affairs of these bodies, ministers have an underlying but indirect
responsibility to Parliament for their efficiency and effectiveness. Many of these bodies
were created by legislation and many are wholly or mainly supported by public funds.
If one of these bodies antagonises public opinion, overspends the funds available to it,
is badly administered or has outlived its usefulness, the minister can be asked in Parliament
to introduce legislation abolishing the body or reforming its powers, to appoint a new
governing body or to take other steps for improving the position.1 Moreover, because
of the economic, financial and social significance of some agencies, strategic decisions
concerning their activities are inevitably affected by government policies.

The proliferation of these bodies in recent years is not something about which 
constitutional lawyers can be sanguine: this is a ‘major, if under-explored’, feature of
the modern constitution.2 There are serious concerns that so much activity of govern-
ment is conducted in this way: questions arise about the system of appointment to the
bodies in question and the amount of patronage vested in ministers; and about the
accountability of the bodies for the decisions which they make and the activities which
they pursue. Political scientists have raised other questions about the effectiveness of
some of these bodies and the dangers of ‘capture’ by the interests they are designed to
regulate.3 Indeed, the utilities regulators have been criticised particularly for failing 
to respond adequately to consumer interests,4 although there is no suggestion that 
they have been ‘captured’ by the utility companies. Within government such bodies
are described by such terms as ‘fringe bodies’ and ‘non-departmental public bodies’
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(NDPBs). One unofficial term applied to them was ‘quangos’, that originally stood for
‘quasi-non-governmental organisations’,5 although to confuse matters still more, it was
used by the Committee on Standards in Public Life – itself a public body – to refer to
the narrower group of NDPBs.6 Mainly because there is no single agreed definition of
the bodies concerned, it is not possible to state accurately how many exist. According
to one official but incomplete list,7 in 2005 there were 910 public bodies sponsored 
by United Kingdom government departments (with another 150 or so sponsored by
the Scottish Executive). This included three categories of public body: the surviving
nationalised industries and public corporations; National Health Service bodies; and
non-departmental public bodies. The last were of four kinds: executive bodies (not to
be confused with executive agencies) which normally employ staff and have their own
budget; advisory bodies, set up by a minister to advise on a particular issue or area of
activity; tribunals; and independent monitoring boards, formerly known as boards of
visitors in the prison system. But this list is defective because it does not include task
forces, ad hoc policy bodies and policy review groups.

A. Origins and purpose

History

The creation of specialised public agencies that are not government departments is not
new. In the 18th century, there were innumerable bodies of commissioners created by
private Acts, which exercised limited powers for such purposes as police, paving, light-
ing, turnpikes and local improvements. Through the curtailment of the powers of the
Privy Council in the previous century, they were free from administrative control by
central government, but in England they were subject to legal control by means of the
prerogative writs issued by the Court of King’s Bench. These bodies were essentially
local in character. In the period of social and administrative reform that followed the
reform of Parliament in 1832, experiments were made in setting up national agencies
with powers covering the whole country. One of the most notable experiments
occurred in 1834 when the English Poor Law was reformed. The Poor Law Commis-
sioners enforced strict central control on the local administration of poor relief, by means
of rules, orders and inspection. Yet no minister answered for the commissioners in
Parliament, to defend them against political attack or to control their decisions. In 1847,
the experiment gave way to a system based on a minister responsible to Parliament
but similar experiments occurred, such as the General Board of Health in 1848.
Administration by the board system was much used in Scotland and in Ireland. By the
late 19th century, it was accepted that the vesting of public powers in departments of
central government had the great constitutional advantage of securing political con-
trol through ministerial responsibility.8 As Chester remarked, the House of Commons
has never found a way of making anybody other than ministers accountable to it.9

In the 20th century, the state acquired vast new social and economic powers.
Particularly as a result of the nationalisation programme followed by the Labour 
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government from 1945 to 1951, the United Kingdom became a mixed economy, in
which privately owned and publicly owned industrial enterprises co-existed. Moreover,
extensive schemes of social regulation and welfare have been and continue to be accepted
by all political parties, although there is now perhaps sharper disagreement about the
nature and scope of these schemes. These developments not only meant an increase in
the tasks entrusted to government departments. There was also a widespread creation
of public boards and other agencies that are classifiable neither as government depart-
ments nor as local authorities. Reacting to these trends, the Conservative government
after 1979 sought both to abolish unnecessary public agencies and through privatisa-
tion to return profitable public undertakings to private ownership, either wholly or in
part. By 1997, major and possibly irreversible changes in the boundary between the
public and private sectors had occurred. Indeed, quite apart from any other consider-
ation, because of the costs involved it is likely that future concerns will be confined to
questions of regulation rather than the public ownership of the industries in question.
It has been suggested that because of the policy of privatisation pursued by Con-
servative governments after 1979 (on which see below) Britain is no longer a mixed
economy.10 But there is still a considerable amount of regulation of social and economic
affairs by the state and, indeed, new agencies continue to be created.11

Reasons for the creation of public corporations and 
non-governmental bodies12

In theory, the tasks entrusted to public boards and agencies could be undertaken directly
by civil servants working in government departments, although this would mean a vast
increase in the civil service and the adoption by it of new methods. Indeed, before 
the Post Office was established in 1969 as a public corporation, postal and telephone
services had been for very many years provided by the Post Office as a government
department.13 But the existence of public corporations affords strong evidence for the
view that departmental administration of major industries is likely to be less efficient
and less flexible than management by a public board. The post-war nationalisation 
legislation sought to apply the concept of the public corporation associated with the
late Herbert Morrison.14 This aimed at a combination of vigorous and efficient busi-
ness management with an appropriate measure of public control and accountability.
Civil service methods, Treasury control and complete accountability to Parliament were
considered unsuited to the successful running of a large industry. In the 1945–51 period,
when major public utilities, transport and energy undertakings were acquired by 
the state, they were entrusted not to departments but to new statutory boards. The 
relevant ministers were given important powers relating to the boards but were not
expected to become concerned with day-to-day management of the industries. Similar
reasoning led to the creation of public corporations to take over certain activities 
formerly performed by departments, for example the Atomic Energy Authority (1954)
and the British Airports Authority (1965).

Another reason for establishing public corporations is to entrust an activity to 
an autonomous body and thereby reduce the scope for direct political control or 
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interference. The existence of the BBC separate from the government is necessary if
ministers are not to be responsible for every programme broadcast. The same reason
explains why many grant-giving bodies have been established to distribute funds pro-
vided by Parliament. The government is responsible for the total grants made to such
bodies as research councils, arts councils and the Higher Education Funding Councils,
but not for the detailed allocation of these funds. The aim of enabling discretionary
decisions to be made by an agency without regard to short-term political consider-
ations explains also the existence of the Commission for Racial Equality and the Equal
Opportunities, to be replaced by the new Commission for Equality and Human Rights.
However, ministers may not absolve themselves of broad responsibility for the exist-
ence, activities, funding and composition of such agencies. Nor have all attempts to
take a sensitive area of administration ‘out of politics’ by entrusting it to an appointed
board been successful.15

Privatisation

After 1979 successive Conservative governments operated a policy of privatisation 
of public corporations, whereby the ownership of many state-controlled enterprises 
was returned to the private sector. In an important report by the Public Accounts
Committee published in 1998, it was stated that:

During that time over 150 United Kingdom businesses have been privatised, ranging from
major undertakings with billions of pounds to small loss-making enterprises. In the process,
the proportion of Gross Domestic Product accounted for by state-owned businesses has fallen
from 11 per cent to 2 per cent. These privatisations have shared a number of overall objectives,
including improving the efficiency of the business concerned, promoting the development of
a market economy, reducing state debt and increasing state revenues.16

The programme has taken several forms, including the denationalisation of state cor-
porations such as British Gas, British Telecom, British Airways, British Coal and British
Rail;17 the disposal of shares in companies previously owned by the government (such
as Jaguar, Rolls-Royce, Amersham International, British Nuclear Fuels Ltd, and Cable
and Wireless);18 and the sale of government holdings in companies such as British
Petroleum.19 Two hotly contested privatisations, for different reasons, were of the water
supply industry in England and Wales and the Trustee Savings Bank,20 while two highly
symbolic privatisations were those of the coal industry and the railways, both of which
had been nationalised by the post-war Labour government. The process of off-loading
state enterprises nevertheless continues under Labour governments,21 with the future
of the Post Office in particular likely to be controversial.22

But although public ownership retreated in this period, it would be premature to see
this as the end of the public body, as that term is used generically in this chapter. New
public bodies have been created to regulate the privatised utilities. These include the
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Gas and Electricity Markets Authority and the Gas and Electricity Consumer Council,
established under the Utilities Act 2000 to replace the separate regulatory and consumer
bodies which had been established following the privatisation of these industries.
Similar bodies have been created by the legislation privatising telecommunications, 
water and the railways.23 Regulatory agencies have also been established in a number
of other fields, sometimes to administer newly created statutory rights and some-
times to replace an existing agency. Examples include the Gambling Commission; 
the Commission for Architecture and the Built Environment; the Judicial Appointments
Commission; the Judicial Appointments and Conduct Ombudsman; the Inspector of
Schools in England; and the Serious Organised Crime Agency.24 Other important public
bodies created since 1990 include the Higher Education Funding Councils, the Occupa-
tional Pensions Regulatory Authority, the Low Pay Commission, the National Lottery
Commission, the Competition Commission, the Electoral Commission, and the Financial
Services Authority.25 A number of self-regulatory bodies have also been created under
government pressure or with government encouragement. These include the Press
Complaints Commission and the City Panel on Take-Overs and Mergers, the latter being
used by the government as the ‘centrepiece’ of its policy of regulation in the field.26

Also important are the bodies established to regulate the delivery of public services.27

B. Classification, status and composition of public bodies

Classification

The wide range of activities exercised by public bodies and the fact that they have nearly
all been created under different Acts of Parliament make it difficult to classify them.
One possible approach, that adopted by the government, is helpful, although not with-
out its limitations. As already pointed out, the government categorises public bodies
into three groups, excluding the Bank of England which is now classified as a ‘central
bank’. These three categories are said to reflect different functions and funding
arrangements. Public bodies sponsored by United Kingdom government departments
include the following:

1 Public corporations, a term which includes the two remaining nationalised industries
(British Nuclear Fuels plc and British Shipbuilders), though there are also a few more
which fall within the ambit of the devolved administrations. This classification also
includes bodies such as the Royal Mail, the BBC and the Channel 4 Television Corpor-
ation, as well as much smaller bodies such as the Covent Garden Market Authority.
2 National Health Service bodies, of which there were 26 in 2005 including the National
Institute for Clinical Excellence and the National Blood Authority. The 26 also
includes NHS trusts, primary care trusts and strategic health authorities. These latter
are ‘multiple bodies’ which means that there are 272, 302 and 28 individual such 
bodies respectively. There are thus, in fact, 625 separate health service bodies.
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3 Non-departmental public bodies, a huge collection of 862 bodies in 2005 which is
in turn classified to include as follows:
(a) Executive bodies (of which there were 211) are statutory bodies which carry out
administrative, regulatory and executive functions. Examples of such bodies include
the Advisory Conciliation and Arbitration Service (ACAS), the Commission for Racial
Equality (CRE), the Equal Opportunities Commission (EOC), the Countryside Agency,
the Higher Education Funding Council, the Human Fertilisation and Embryology
Authority, the Westminster Foundation for Democracy, and the Teacher Training Agency.
(b) Advisory bodies (of which there were 458) set up to ‘provide independent and
expert advice to ministers on particular topics of interest’. Included in this category
are the Advisory Committee on Pesticides, the Advisory Committee on the Safety of
Medicine, the Low Pay Commission, the Fuel Poverty Advisory Group, the Council
on Tribunals, and the Law Commission.
(c) Tribunals (of which there were 42 species) with jurisdiction in specialist fields of
law. They include both standing tribunals (with a permanent membership) and those
covered from panels so that the actual number of tribunals sitting varies. Examples
include the Dairy Produce Quota Tribunal, the Foreign Compensation Commission,
the Mental Health Review Tribunal, and employment tribunals.28

The category of 862 NDPBs also includes other bodies, most notably 151 inde-
pendent monitoring boards (known previously as boards of visitors to penal establish-
ments). But it excludes a large number of other bodies, including central government
departments, local authorities and the civil and criminal courts (although it does
include bodies like the Investigatory Powers Tribunal established by the Regulation of
Investigatory Powers Act 2000 whose membership includes senior members of the 
judiciary). More controversially, however, it also excludes what are referred to as 
non-ministerial government departments, on the one hand, and the next steps agen-
cies, on the other.29 The former includes the utility regulators, that is to say the Office
of Communications (OFCOM), the Gas and Electricity Markets Authority, and the
Director General of Water Supply (OFWAT).30 Although the regulators are not treated
as ‘public bodies’ for these purposes, their advisory bodies (such as the consumer 
councils) are included.

Legal status

Except where statutes provide otherwise, departments of central government share in
the legal status of the Crown and may benefit from certain privileges and immunities
which are peculiar to the Crown.31 But local authorities, statutory bodies set up for
local commercial purposes and privately owned companies do not benefit from Crown
status.32 Into which category do other public bodies fall?

In Tamlin v Hannaford, it had to be decided whether, after nationalisation of the railways, a dwelling-
house owned by the British Transport Commission was subject to the Rent Restriction Acts or was
exempted from them by virtue of being Crown property. After examining the Transport Act 1947, the
Court of Appeal rejected the view that the Commission was the servant or agent of the Crown, even
though the Ministry of Transport had wide statutory powers of control over the Commission. ‘In the
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eye of the law, the corporation is its own master and is answerable as fully as any other person or
corporation. It is not the Crown and has none of the immunities or privileges of the Crown. Its ser-
vants are not civil servants and its property is not Crown property . . . It is, of course, a public author-
ity and its purposes, no doubt, are public purposes, but it is not a government department nor do
its powers fall within the province of government.’33

It would seem that this decision governs the status of other public corporations, unless
they are expressly made to act by and on behalf of the Crown or are directly placed
under a minister of the Crown. In Pfizer Corpn v Ministry of Health, it was held that,
since a hospital board was acting on behalf of the then Minister of Health, the treat-
ment of patients in NHS hospitals was a government function and thus the use of drugs
was use ‘for the services of the Crown’; the Crown could therefore make use of its spe-
cial rights under patent law for importing drugs.34 By contrast, in BBC v Johns, the
BBC were held not to be entitled to benefit from the Crown’s immunity from taxation
since broadcasting had not become a function of the central government.35 It was strange
that financial considerations led the BBC in this case to argue its close dependence upon
the Crown and central government, whereas usually the BBC is anxious to stress its
independence. The immunities of many NHS bodies were later removed by the
National Health Service and Community Care Act 1990.

It is today common for the statute which creates a new public body to make express
provision for its status. Thus the Health and Safety Commission and the Health and
Safety Executive, created in 1974 to exercise functions previously exercised by depart-
ments, are stated to perform their functions on behalf of the Crown.36 The National
Audit Act 1983 provides that the staff of the National Audit Office are not to be regarded
as holding office under Her Majesty or as discharging any functions on behalf of the
Crown. The Utilities Act 2000 provides that the Gas and Electricity Consumer
Council shall not be regarded as a servant or agent of the Crown or as enjoying any
status, immunity or privilege of the Crown (although it is curiously silent on the 
position of the regulator). A similar form of words is used, for example, in the case of
the Electoral Commission, the Gambling Commission and the Judicial Appointments
Commission.37 Where a public body does not benefit from Crown immunities, it is sub-
ject to the criminal law.38 For the purposes of the law relating to corruption, the boards
of nationalised industries are ‘public bodies’, since they have public duties to perform
which they carry out for the benefit of the public and not for private profit.39 But a
government department is not.40

Appointments to public bodies

NDPBs are bodies which exercise a government function, but which are appointed rather
than elected, whether directly or indirectly. Not surprisingly, ministerial patronage of
this kind has given rise to concern and was fully addressed by the Committee on Standards
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in Public Life.41 In its first report the committee found no evidence of political bias 
in public appointments and rejected calls for an impartial and independent body to 
be given the responsibility for making appointments, recommending that ‘ultimate 
responsibility for appointments should remain with ministers’. But it did not follow
that ministers ‘should act with unfettered discretion’, and it was proposed that exist-
ing procedures should be ‘substantially improved’ in order to ensure that they were
‘sufficiently robust’. The two safeguards proposed were first ‘the establishment of clear
published principles governing selections for appointment’, and secondly more effec-
tive external scrutiny of appointments. So far as the former is concerned, this was to
include the principle of appointment on merit; the principle that ‘selection on merit
should take account of the need to appoint boards which include a balance of skills
and backgrounds’; and that appointments should be made only after advice from a
panel or committee which includes independent members, who should normally
account for at least one-third of the membership. So far as external scrutiny is con-
cerned, this was to be achieved principally by the appointment of a Commissioner for
Public Appointments to ‘monitor, regulate and approve departmental appointments 
procedures’ and to draw up a Code of Practice for public appointments procedures.

These recommendations were accepted by the government and a Commissioner for
Public Appointments was appointed by Order in Council in November 1995 to over-
see the way public appointments are made to the executive departmental bodies, a term
defined then to include only 274 NDPBs and executive NHS bodies. Quite how many
people are appointed to such positions is now probably impossible to calculate.42 The
jurisdiction of the Commissioner has since been extended and now covers approximately
1,200 public bodies to which ministers made just under 10,000 appointments and re-
appointments in the three years from 2001 to 2002.43 The Commissioner is under a duty
‘in the manner [she] considers best calculated to promote economy, efficiency, effec-
tiveness and equality of opportunity in the procedures for making public appointments,
[to] exercise [her] functions with the object of maintaining the principle of selection
on merit in relation to public appointments’.44 The Commissioner is also required to
‘prescribe and publish a code of practice on the interpretation and application’ of the
principle of appointment on merit and is expressly empowered to adopt and publish
from time to time such additional guidance to appointing authorities as she thinks fit.45

In order to ensure that any procedures are duly followed, the Commissioner must ‘audit
appointment policies and practices pursued by appointing authorities to establish
whether the code of practice is being observed’,46 and may, from time to time, con-
duct an inquiry into the policies and practices followed by any authority in relation to
any appointment or description of appointment. As well as the Code of Practice, the
Commissioner is required to publish an annual report.

The Code of Practice is based on seven principles.47 While recognising that ‘the 
ultimate responsibility for appointment rests with ministers’, the Code emphasises that
‘all public appointments should be governed by the overriding principle of selection
based on merit’. Provision is made for independent scrutiny in all appointments to which
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the Code applies, as well as the need to promote equal opportunities. There is also a
recognition of the need for openness and transparency to be applied to the appoint-
ments process, as well as proportionality in the appointments procedures. This means
that these procedures should be ‘appropriate for the nature of the post and the size
and weight of its responsibilities’ and there is a concern that some of the procedures
are too elaborate.48 The Code of Practice is accompanied by the Commissioner’s more
detailed guidance on appointments to public bodies, which now requires candidates
for public appointment to indicate involvement in political activities in the immediately
preceding five years.49 However, political activity is not generally a bar for appoint-
ment to public bodies, though board members of public bodies are expected not to
occupy prominent or paid positions in a political party. Complaints about public appoint-
ments may be made to the Commissioner,50 who is subject to scrutiny by the Public
Administration Committee of the House of Commons, which made recommendations
for further reform of public appointments in a substantial report in 2003,51 as did the
Committee on Standards in Public Life in 2005.52

C. Public utilities: the general framework

From public to private ownership

There was and is no uniform legislative framework for the nationalised industries. The
structure of the British Gas Corporation was, however, typical. The corporation was
established after a reorganisation of the industry by the Gas Act 1972, replacing the
Gas Council established by the Gas Act 1948. It ‘provided a public service, the sup-
ply of gas, to citizens of the state generally under the control of the state which could
dictate its policies and retain its surplus revenue’.53 The chairman and between ten and
20 other members of the corporation were appointed by the Secretary of State (s 1(2)),
and were paid salaries and allowances determined by the Secretary of State with the
consent of the Minister for the Civil Service. It was the duty of the corporation, which
had a ‘special monopoly power for the supply of gas’,54 to develop and maintain an
efficient, coordinated and economical system of gas supply and to satisfy so far as 
economical to do so all reasonable demands for gas (s 2). The minister was authorised
to give to the corporation such directions as he considered appropriate for securing
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that it was managed efficiently (s 4), and was empowered to give ‘directions of a 
general character as to the exercise and performance by the Corporation of their 
functions . . . in relation to matters which appear to him to affect the national interest’
(s 7).55 Certain broad financial duties were laid upon the corporation (including a duty
to ensure that revenues were ‘not less than sufficient’ to meet outgoings) (s 14), but
many of its financial powers (for example to borrow money) required the consent 
of the minister given with the approval of the Treasury (s 17). The corporation was
required to keep proper accounts which had to be audited by a person approved by
the Secretary of State, to whom a copy of the accounts had to be sent (s 23). The cor-
poration was also required to give such information to the Secretary of State about its
activities as he might require and to report annually to the minister, the report being
laid before Parliament.

The difficulty in privatising nationalised industries with this structure was that the 
corporations had no share capital which could be sold to private investors.56 Although
privatisation has been secured by a number of different techniques,57 the difficulty 
was overcome in some cases by providing that on a day appointed by the Secretary of
State all the property, rights and liabilities of the corporation would be transferred 
to a company nominated by the minister, the company in question being limited by
shares wholly owned by the Crown. The government was then empowered to retain
a holding in this successor company, with the proceeds of the sale of the rest being
paid into the Consolidated Fund. The Secretary of State could by order dissolve the
old corporation as soon as he was satisfied that its affairs had wound up and nothing
remained to be done. This technique was used in the case of British Aerospace, the British
Transport Docks Board, British Airways, British Telecom, British Gas and the water
and electricity companies.58 Each statute was ‘very much a skeleton’ with little provision
being made with regard to the design of the privatised company.59 These were matters
dealt with in the articles of association of the companies, which are now governed by
the Companies Act 1985 in terms of their legal structure, although the public utilities
in particular are subject to specific regulation of their activities on a number of
grounds discussed below. It is not to be assumed from this transfer to private owner-
ship that the government has relinquished any interest in the way these businesses are
conducted. ‘Indeed, in an economy as complex and interdependent as that of modern
Britain, it should not surprise us that no government can stand aloof from strategic
industrial decisions.’60 The removal of the companies from the public sector has thus
been accompanied by a degree of statutory regulation in which, as we shall see, the
Secretary of State for Trade and Industry plays an important part.

The legal structure of the privatised utility

A study by the Comptroller and Auditor-General in 1996 of the four main public 
utilities (water, gas, electricity and telecommunications) pointed out that they are ‘large
and economically significant’ and together served some 25 million customers, in the
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process employing assets with a value of some £240 billion. Their total annual turn-
over of £51 billion represented roughly 8 per cent of annual GDP of the UK.61 These
considerations alone make it inevitable that they should be subject to some form of
regulation, as does the fact that each of the industries contains an important element
of monopoly or dominance by a small number of firms. An example of the statutory
model of regulation is found in the Gas Act 1986, which abolished the statutory mono-
poly of British Gas.62 Since heavily amended in crucial respects by the Gas Act 1995, 
the Competition Act 1998, the Utilities Act 2000, and the Energy Act 2004, the Gas
Act 1986 provides that the principal objective of both the Secretary of State and the
regulator (now the Gas and Electricity Markets Authority) is to protect the interests
of consumers ‘by promoting effective competition between persons engaged in, or in
commercial activities connected with, the shipping, transportation or supply of gas’.63

But although this is the principal objective, both the minister and the regulator are required
to carry out their functions in a manner which will secure, ‘so far as it is economical
to meet them’, that ‘all reasonable demands’ for gas are met and that licence holders
are able to finance their activities. Both the minister and the regulator are specifically
directed to have regard to the interests of individuals who are disabled or chronically
sick, as well as those who are of pensionable age, who have low incomes or who live
in rural areas.64 In carrying out their functions, both the minister and the regulator
must also have regard to principles whereby ‘regulatory activities should be transparent,
accountable, proportionate, consistent and targeted only at cases in which action is
needed’ as well as best regulatory practice.65

Licences for the supply of gas were issued originally by the Secretary of State in con-
sultation with the regulator, but as a result of amendments in the Gas Act 1995 are
now issued by the regulator alone. Under the Gas Act 1986, licences – which include
a formula for prices – were issued for periods of 25 years. The terms of the licence
could be varied only with the consent of the licence holder (s 23), failing which a ref-
erence could be made by the regulator to the Monopolies and Mergers Commission
(now the Competition Commission) to investigate and report on whether any matter
relating to the supply of gas by a public gas supplier to tariff customers operated against
the public interest (s 24); if the Commission reached adverse conclusions about the pub-
lic interest, the regulator was required to make the necessary modifications to the licence
conditions.66 It was under these procedures that references were made to the Monopolies
and Mergers Commission about the gas industry in the early 1990s. After a major review,
the Commission concluded that British Gas should be required to separate its trans-
portation and storage business from its trading business and that the tariff formula in
the licence should be modified to permit a lower price increase.67 It is true that the
need for licence holders to agree to a licence change gave the utility companies a veto
over any such changes without the intervention of the Commission. But the threat of
a reference by the regulator was usually enough to encourage companies to accept a
proposed change in order to avoid the great inconvenience of such a reference.68 Never-
theless, amendments in 1995 and 2000 allow licence modifications to be made in some
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circumstances without consent and without the need for a reference to the Competi-
tion Commission.69 Although it was expected that the role of the regulator in the fixing
of prices would become much less important with the introduction of full competition
for gas supply under the Gas Act 1995, additional powers to deal with anti-competitive
practices70 were conferred on the regulator by the Competition Act 1998.71

The role of the regulator

The regulation of public utilities has generated a large body of academic and non-
academic literature.72 The key to the regulatory model initially adopted is based on the
idea of ‘a single independent regulator for each industry, operating without undue bureau-
cracy and supported by a small staff’, the government rejecting regulatory systems found
overseas, particularly the United States, ‘in favour of a quicker and less bureaucratic
system of regulation’.73 But this model was strongly criticised by the Comptroller and
Auditor-General, who raised questions about ‘the over-concentration of power in one
pair of hands’, leading him to consider whether there might be a case for ‘possible alter-
natives to the current system of industry-specific regulation by single regulators’. The
gas and electricity regulators – OFGAS and OFFER – were merged in 1999, to become
OFGEM (the Office of Gas and Electricity Markets) which operates under the direc-
tion of the Gas and Electricity Markets Authority following the introduction of the
Utilities Act 2000.74 In making this move, the government explained that the task of
regulation was becoming increasingly complex, with the interests of what are now hun-
dreds of licensees to be considered and balanced. It is thus accepted that regulatory
responsibilities can best be undertaken by a regulatory authority, to ensure that regu-
latory decisions are ‘less dependent on the personality of a single regulator’, thereby
ensuring in turn greater continuity and consistency in decision-making.75

The regulators are a constitutional curiosity, bodies sui generis, sometimes described
as ‘a non-ministerial government department’,76 a phrase which contrasts with other
descriptions of regulators as being ‘independent of government’, albeit with ‘strong 
powers’.77 Interesting questions arise not only about their accountability,78 but also about
their functions, the regulators exercising a blend of the legislative, executive and judi-
cial powers. In the case of the gas industry, the Gas and Electricity Markets Authority
has the power to make statutory instruments (a legislative power), to issue licences,
vary the terms of licences and regulate the activities of licence holders (an executive
power) and deal with complaints from consumers (a quasi-judicial power). Under the
Utilities Act 2000, the regulator also has the power to impose financial penalties on
licence holders who have breached a licence condition, a power which has given rise
to questions about compliance with art 6 of the ECHR (which guarantees the right to
a fair trial in the determination of civil rights and obligations):
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How can the regulator, who determines the penalty, be an independent and impartial tribunal?
The regulator decides whether he will pursue the licensee. He assesses whether the licensee
has broken the terms of his licence. He then decides what the penalty is. He is an individual
appointed by the executive. . . . he is legislator, prosecutor and judge, all rolled into one.79

There is, however, a right of appeal against the imposition of a penalty and against
the amount of the penalty. The appeal is to the High Court in England and Wales or
the Court of Session in Scotland, the court having the power to quash the penalty or
substitute a lesser penalty.80

D. The accountability of public utilities and public utility regulators

Accountability to government

1 Public corporations. Public ownership of an industry usually came about because
of the need for greater public control than could be obtained by means of legal restric-
tions imposed on privately owned undertakings. Where there was public control of a
corporation, this was achieved primarily through the relevant minister, who appointed
the chair and members of the board, who had power to call for information and give
directions to the board, who approved the board’s external financing limits and who
received the board’s accounts and annual report. This did not mean that ministers should
be responsible for every act of day-to-day administration, but they did at least have
power to intervene on strategic matters which by the legislation were subject to their
approval. In turn, ministerial responsibility to Parliament required that ministers
should account to Parliament for the use that they made of their statutory powers.

Whatever the framers of the nationalisation Acts in 1945–50 may have intended,
ministers, in fact, exercised very considerable control over the industries and often 
intervened in their affairs. One reason for this was that while for some periods some
nationalised industries were financially profitable, many went through periods when
they made heavy losses and needed financial support from the government. Another
reason was that the industries played a substantial part in the national economy, as
employers, as providers of basic means of communication and energy, and in their invest-
ment programmes: management of the industries became an aspect of the management
of the economy. Many of the industries’ decisions had widespread social and economic
repercussions, for example the level of prices charged to the consumer, wage rates for
their employees, purchasing decisions (for example, whether British Airways should
buy British aeroplanes) and the closure of unprofitable activities (for example, railway
lines and coalmines). It was impossible to insulate such decisions from the political 
process, but it was extremely difficult to strike the right balance. A Commons select
committee in 1968 advocated an ‘arm’s length’ relationship between boards and 
ministers, with political intervention being confined to a few key points.81

2 Privatised utilities. Privatisation has not removed the scope for ministerial intervention
in the activities of the former nationalised industries. As the Comptroller and Auditor-
General pointed out: ‘The Government determined the initial position in which the 
industries would begin their life following privatisation. In particular they laid down
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the licences issued to companies, determined the capital structure of those companies
that were formerly public owned, and set initial price controls for those which were
monopolies or had a dominant position.’82 The government also has a role in promoting
competition, where the industry in question contains what is a ‘natural monopoly’ and
for this purpose legislation may be necessary, as for example in the case of the Gas
Act 1995 which extended competition in gas supply. On the other hand, the govern-
ment has a role to play in protecting consumers from the unfair practices of the utility
companies and to this end the legislation makes provision for the appointment by 
ministers of a regulator in each of the industries in question, with responsibilities deter-
mined by the government and Parliament. In some cases the legislation will address
specific abuses, such as the provisions of the Utilities Act 2000 which deal with con-
cerns about the large salaries which the directors of some of the utility companies were
paying themselves. The companies must report annually to the Gas and Electricity Markets
Authority whether there is in force an arrangement linking directors’ remuneration to
levels of performance regarding service standards. Where such an arrangement is in
force, the report must also describe the arrangements and the remuneration and the
details must be published by the company in a manner which will ‘secure adequate
publicity for it’. The report may also be published by the Authority.

Together with the regulator, ministers generally have prescribed statutory duties, 
as we have seen. Ministers are also empowered in some cases to give directions to the
regulator in determining the allocation of priorities in the performance of his or her
duties. Under the Gas Act 1986, the Secretary of State is required to issue guidance 
to the regulator about social and environmental policies.83 Otherwise, the legislation
empowers the minister to make regulations, although in the case of the gas industry
the effect of the Gas Act 1995 has been to transfer much of this power to the regulator.
Nevertheless, the power to make regulations can generally be exercised only with the
consent of the minister, who in any event retains some powers, for example in the case
of public safety. Thus the Secretary of State may make regulations empowering an officer
to (i) enter premises in which there is a gas service pipe for the purpose of inspecting
gas fittings on the premises; (ii) examine and test any such fittings or other related 
equipment; and (iii) disconnect or seal off any gas system on the premises, where ‘in
his opinion it is necessary to do so for the purpose of averting danger to life or prop-
erty’. Powers under the Utilities Act 2000 give the Secretary of State the authority to
introduce regulations requiring the adjustment of charges where he or she considers
that any group of customers of authorised suppliers are treated less favourably than
other customers. Regulations may also be made under the Utilities Act 2000 imposing
energy efficiency targets on gas suppliers.

Select committees and accountability

1 Public corporations. The difficulties encountered by MPs in obtaining information
about the nationalised industries, together with the lack of adequate procedures for
dealing with the reports and accounts laid annually before Parliament, led in the 
early 1950s to various attempts to use committees of the Commons to establish
greater parliamentary control. In 1954–5, the House appointed a committee to inform
Parliament about the current policy and practice of the industries, but excluded from
its remit matters which involved a minister’s responsibility to Parliament or were 
matters of day-to-day administration.84 In 1956, there was set up a select committee

CAAC14  8/8/06  4:07 PM  Page 313



 

314 Part II · The institutions of government

85 Coombes, The Member of Parliament and the Administration.
86 Ch 10 D.
87 HC SO 152(1); ch 10 D.
88 See e.g. HC 597 (1988–9), HC 141 (1990–1).
89 HC 115 (1980–1).
90 National Audit Act 1983, s 7(4) and Sch 4; ch 17 D.
91 See generally HC 992 (1997–8).
92 For an example of the latter, see HC 601 (1998–9).
93 HC 599 (1997–8).
94 HC 782 (1997–8).

with the duty of examining the reports and accounts of the nationalised industries.85

The committee was regularly reappointed until 1979. By then its terms of reference
had been widened to include powers in respect of other public undertakings, such as
the Independent Broadcasting Authority and the Bank of England, except for certain
of the Bank’s activities which were reserved from inquiry. Between 1956 and 1979 this
all-party committee made a series of searching and sometimes highly critical inquiries
into the industries and their relationships with the government. The inquiries started
from the published reports and accounts of the industry under review but evidence was
taken from the industry, the department concerned and other interested parties.

The committee sought to discover how far the industries were subject to informal
ministerial control and to ensure that ministers were responsible to Parliament for 
the influence which they in fact exercised, especially when ministerial pressure had 
prevailed against the commercial judgement of the boards. The committee’s reports on
topics of general concern, for example, ministerial control of the industries (in 1968),
contributed much to the development of policies relating to the nationalised industries.
The success of the committee on a non-partisan basis also contributed to the spread
of specialised parliamentary committees into other areas of governmental activity.86 When
in 1979 the present scheme of select committees was set up, each committee was 
empowered to examine the expenditure, administration and policy of the principal depart-
ments and their ‘associated public bodies’.87 This was considered to leave no place for
the nationalised industries committee. Certain industries have been reviewed by the result-
ing committees such as the Treasury Committee, the Trade and Industry Committee
and the Transport Committee.88 Some aspects of the industries’ finances have been con-
sidered by the Public Accounts Committee, but although the accounts of the industries
were laid annually in Parliament, the Comptroller and Auditor-General had no power
to inspect the books of the industries themselves.89 The National Audit Act 1983 extended
the Auditor-General’s power to examine the economy, efficiency and effectiveness of
government departments and related bodies, but the nationalised industries and other
public authorities, such as the BBC, were expressly excluded from the scope of the Act.90

2 Privatisation. Although privatisation has reduced the scope for scrutiny of the former
nationalised industries by the select committees, it has by no means disappeared. Investiga-
tions of different kinds have been conducted mainly by the Public Accounts Committee
and the Trade and Industry Committee, although others also play a part. The Public
Accounts Committee has been concerned mainly to investigate the process by which
state enterprises have been sold, with a view to establishing whether value for money
has been secured for the taxpayer.91 Many of its reports have in fact included stinging
criticism of government failure to raise more money from the sales or to pay too 
large a subsidy to purchasers.92 The Stationery Office was sold for less than ‘the most
pessimistic pre-sale valuation’,93 the (Railway) Rolling Stock Leasing Companies 
were sold for £1.5 billion and then sold on for £2.7 billion,94 and the share price of
AEA Technology, British Energy plc and Railtrack respectively rose sharply after the
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sales.95 Both of the last two failures were said to demonstrate ‘the merits of selling only
part of the government’s shareholding in a company on initial flotation’.96 Other criti-
cisms have related to the consequences of the sales, with the privatisation of the Rolling
Stock Leasing Companies being condemned for having been conducted in a way which
‘enabled a small number of former British Rail managers to become millionaires, with
windfall gains ranging from £15 million to £33 million’. ‘Such large payments’, com-
plained the Committee, ‘risk discrediting privatisation as a whole’.97

Both the Public Accounts Committee and the Trade and Industry Committee have
conducted a number of enquiries into the work of the regulators, who have been ‘fairly
regular witnesses’ before select committees.98 The Public Accounts Committee has
been concerned to ensure that OFGEM maintained pressure on the gas companies to
reduce their prices,99 while the Trade and Industry Committee has in the past exam-
ined the annual reports of OFGAS (the former gas regulator)100 and investigated the
work of OFGAS and more recently OFGEM.101 These investigations have dealt with a
range of issues, although a constant refrain has been the role of the regulator in pro-
moting price competition, on the one hand, and protecting the ‘fuel poor’, on the other.102

The select committees have also examined the work of other regulators, including
OFCOM, OFWAT and the Rail Regulator,103 while the investigation by the Culture,
Media and Sport Committee into the National Lottery included an examination of the
work of the National Lottery Commission.104 A number of important reforms to the
regulatory framework have been proposed by the select committees,105 and reforms have
also been proposed by both witnesses and the committees in relation to the structure
and powers of the select committees.106 Many of the former (regulatory framework
reforms) have been implemented by the Utilities Act 2000.107 Otherwise the select com-
mittees have examined the utility companies themselves, and their practices, as well as
the problems of fuel debt and the practice of disconnection by the gas and electricity
companies.108 An otherwise notable example of the work of select committees is 
the then Employment Committee’s enquiry in 1994, following some controversial
increases in executive pay.109

Judicial review

1 Public corporations. As public corporations do not generally benefit from immun-
ities of the Crown, in carrying out their operations they are fully subject to the law 
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as are industrial enterprises in private ownership. In fact, many corporations pro-
vide public utility services which were subject to statutory control long before the 
era of nationalisation. So far as the principal powers and duties of the nationalised
corporations were concerned, these were usually expressed in such general terms in
the parent Acts that it was doubtful whether they could be enforced by legal process:

In Charles Roberts and Co Ltd v British Railways Board110 a company which manufactured railway
tank wagons sought a declaration that the board were not authorised to manufacture such wagons
for sale to an oil company for use on railways in Britain. Held that the court should not interfere with
the board’s bona fide decision that such manufacture was an efficient way of carrying out the board’s
business within its statutory powers and duties; the judge declined to consider the economic effect
which the board’s policies might have on private manufacturers.

It would similarly be difficult by action in the courts to enforce the general duties
of a board, as this seems to be left by the statutes to the minister concerned.111 But
public corporations are subject to the jurisdiction of the courts if they commit a tort
or a breach of contract, if they exceed their powers or if they fail to observe statutory
procedures or to perform specific statutory duties.112 Questions have arisen as to the
extent to which the BBC is subject to judicial review. Although it has been held that
the corporation’s duty of political impartiality is not enforceable in the courts,113 it is
not now possible to argue that judicial review does not apply at all on the ground that the
BBC is a creature of prerogative.114 The Corporation is a public authority for the purposes
of the Human Rights Act.115 Judicial review casts a long shadow and even regulatory
bodies that do not exercise statutory functions may be subject to judicial review.116

2 Privatisation. So far as the privatised utilities are concerned, it is unclear whether
the companies themselves would be subject to judicial review. Although it has been
held that a privatised water and sewerage undertaker is a public body for the purposes
of the Human Rights Act,117 the courts appear unwilling to entertain claims against
utility companies where the regulator can provide a remedy to an aggrieved party, even
though it may not be the same remedy as any the courts could provide.118 Privatised
utilities may also be regarded as authorities of the state for the purposes of the direct
effect of EC directives, as were the nationalised industries after the House of Lords
decision in Foster v British Gas plc.119 In Griffin v South West Water Services Ltd120

it was held that a privatised water company satisfied the test laid down in the Foster
case for the purposes of direct effect to the extent that it was a body which (i) provided
a public service, (ii) under the control of the state, for the purposes of which (iii) it
had special powers. It was the second of these three conditions which gave rise to most
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difficulty, but the fact that the court was prepared to acknowledge such a degree of
state control is an interesting reflection on the public nature of the activities of the 
privatised companies. Indeed, Blackburne J went so far as to say that the extent of con-
trol by the state under legislation and licence was ‘at least as great’ as that exercised
in relation to the nationalised industries, although this alone is not enough to make
these companies subject to judicial review. The fact that the water company operated
in what was described as ‘a business environment in compliance with legislation but
driven by economic criteria’ did not detract from the conclusion of the court, although
on the facts the point was academic for it was also held that the directive in question
(75/129/EC) was not sufficiently precise and unconditional to give rise to obligations
which could be enforced directly in the domestic courts.

Different considerations apply in the case of the minister (exercising powers under
the relevant regulatory legislation) and the regulators. There is perhaps more scope for
review of the regulator than of anyone else in the process, either because of a failure
to comply with ministerial directions or because of decisions which have been taken
under the authority of the Act.121 But because judicial review may be available in 
principle, it does not follow that it is ‘always appropriate’ or ‘a substitute for proper
political supervision and well thought-out decision-making procedures’.122 Indeed, it
has been suggested that judicial review offers no meaningful protection to a party that
feels it has been wronged by a regulator’s decision, on the ground that the courts are
unprepared ‘to question the quality of the regulator’s decision or require that the evid-
ence underpinning the decision be examined’.123 By way of contrast, however, there 
is evidence that at least one regulator (OFGAS) went to considerable lengths to avoid
judicial review by adopting a ‘deliberate policy’ of refusing to give reasons for decisions
and by failing to keep adequate records of reasons for decisions (in this case relating
to the adoption of a particular price control). This was strongly deprecated by the Public
Accounts Committee, which considered it ‘essential that public bodies keep adequate
records of the reasons for their decisions, to help ensure the proper conduct of public
business and accountability’.124 The Utilities Act 2000 now requires reasons to be given
for a wide range of decisions taken by both the Gas and Electricity Markets Authority
and the Secretary of State.125 There is also now a right to appeal some decisions of the
Gas and Electricity Markets Authority to the Competition Commission,126 a right which
is likely to limit the scope for judicial review of the Authority.127

Consumer consultation

The legislation has often provided formal machinery for consultation between the indus-
tries themselves and the consumers and users of their services. Consumer councils and
consultative committees were created at different times for electricity, gas, coal, rail
and air transport and the Post Office. Such consultative committees provided a means
for the expression of the views of consumers, including opinions on the quality of 
services. They also provided a channel by which dissatisfied consumers might seek redress
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for grievances regarding the services they had received. But the existence of these 
consultative bodies was not widely known and in 1976 it was suggested that an
Ombudsman be established for the industries to be an impartial investigator of con-
sumer complaints.128 Privatisation saw the abolition of the existing consultative commit-
tees and consumer councils, although somewhat similar bodies have been established
in the newly privatised utilities. Under the Utilities Act 2000, for example, the Gas 
and Electricity Consumer Council appointed by the Secretary of State has a number
of wide-ranging responsibilities. These include providing advice and information and
the investigation of consumer complaints. The Council is empowered to direct both
the regulator and any licence holder to supply it with information which it needs to
carry out its functions.129 The Council – which is designed to act as a ‘powerful con-
sumer champion, operating independently of the regulator’130 – is required to report
annually to the Secretary of State on its activities during the year.131 A Consumer Council
for Postal Services is established by the Postal Services Act 2000, an Act which paves
the way for the dissolution of the Post Office.

E. Advisory bodies

While public boards may provide services or manage undertakings themselves, subject
to a degree of control by ministers and departments, where a department wishes 
to retain all decision-making and management in its own hands, it may seek through
advisory bodies to receive expert advice and assistance from persons outside govern-
ment. Such advisory bodies can take many different forms. Some are primarily concerned
with considering the need for fresh legislation; others are concerned with the choice
of policies under existing laws. Some are appointed because an Act of Parliament says
that they must be; others are appointed simply because the government wishes to seek
information and advice from wherever it can find it. Some are appointed for a par-
ticular purpose and have a temporary existence. We now consider briefly some of the
main kinds of advisory body.

Royal commissions and departmental committees

The appointment of a royal commission or a departmental committee is an act of the
executive which requires no specific parliamentary approval, although often it may be
a response to political demands. When an issue of public policy or a possible change
in the law requires thorough examination and the government is not already politically
committed to a definite policy, the task may be entrusted to an invited group of per-
sons from outside the relevant departments. A departmental committee is appointed
by one minister or by several ministers acting jointly. For substantial matters where
greater formality is considered appropriate and where time is not of the essence, a royal
commission may be appointed instead. This requires a royal warrant to be issued to
the commissioners by the Sovereign on the advice of a Secretary of State. Apart from
the formality and greater prestige of a royal commission, both commissions and
departmental committees carry out their inquiries in a similar manner. The commis-
sion or committee will usually call for evidence from individuals and organisations 
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outside government as well as from public authorities and it may undertake its own
programme of research. Usually a royal commission hears the main evidence in public
and copies of the oral and written evidence received are published; the commission’s
report is invariably published and laid before Parliament. A departmental committee
is more likely to receive evidence in private and it is less common for its evidence 
to be published. But both the Committee on Ministers’ Powers (1929–32) and the
Committee on Administrative Tribunals and Inquiries (1955–57) took evidence in pub-
lic and this was later published.132 The reports of departmental committees are usually
but not always published.133

Neither royal commissions nor departmental committees have power to compel the
attendance of witnesses, unlike inquiries appointed by ministers under the Inquiries Act
2005.134 The choice of the chairperson to a commission or committee is important since
he or she must ensure that the commission or committee carries through its work
efficiently and will seek to achieve a unanimous report where possible.135 Usually the
commission or committee disbands when it has reported but committees or commis-
sions may be appointed on a more permanent basis and will produce a series of reports
(for example, the Committee on Standards in Public Life, first appointed in 1994). When
the investigating body has delivered its report, it is for the minister or the government
to decide how far its recommendations are acceptable and if so in what form they should
be carried out, for example by the preparation of a Bill to amend the law. In the 1980s
and 1990s, royal commissions and departmental committees were much less con-
spicuous than they had been in the 1970s when a number of important reports were
published (on matters such as official secrecy, obscenity and film censorship, and fin-
ancial aid to political parties).136 However, these forms of advisory body are far from
dead. A royal commission under the chairmanship of Lord Wakeham was appointed
in 1999 to consider the reform of the House of Lords.137 Some of the work which in
the past might have been undertaken by such bodies is now conducted by bodies such
as the Committee on Standards in Public Life and by task forces.

The Committee on Standards in Public Life

A particularly important and effective advisory committee in recent years has been the
Committee on Standards in Public Life. The Committee was established initially in 1994
by Mr John Major when he was Prime Minister, following allegations that some mem-
bers of Parliament had accepted payments from a businessman for asking questions 
in Parliament on his behalf.138 Chaired initially by Lord Nolan, the Committee
included members who had political experience and those who were independent of
party. Whatever the original intention of Mr Major, the Committee has become a stand-
ing body and as such is regarded as a genuinely independent body. Its members are
appointed by the Prime Minister and formally it is an advisory NDPB sponsored by
the Cabinet Office. Lord Nolan was replaced as the Committee’s chairman by Lord
Neill of Bladen in 1997 and in turn by Sir Nigel Wicks in 2001 and Sir Alistair Graham
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in 2004. In its first report the Committee developed a series of seven principles for 
the conduct of public life (selflessness, integrity, objectivity, accountability, openness,
honesty and leadership). The first report is important also for applying these principles
to guide the behaviour of MPs, ministers and civil servants, as well as appointments
to public bodies.139

Many of the recommendations of the first report have been dealt with at different
points in this book: these include the new rules relating to the conduct of MPs; 
the revision of the rules relating to the conduct of ministers and civil servants; and the 
creation of a Public Appointments Commissioner.140 Other reports have dealt with the
government of local funding bodies, standards of conduct in local government, NDPBs
and NHS trusts, the funding of political parties, the standards of conduct in Parlia-
ment, and the relationship between ministers’ special advisers and the civil service.141

In its sixth report the Committee also undertook a review of the implementation of
the first report, and in the course of doing so made a number of additional recom-
mendations.142 For the purposes of the inquiry into the funding of political parties, 
the terms of reference of the Committee had formally to be extended by the Prime
Minister. The Committee’s far-reaching recommendations led to the Political Parties,
Elections and Referendums Act 2000 which requires the disclosure of contributions 
to political parties; restricts the foreign funding of political parties; and introduces 
expenditure limits for political parties and others during general elections.143 The Act
also imposes spending limits in referendums, contrary to the recommendations of the
Committee.

Consultative committees

The practice of consultation between government departments and organisations 
outside government is a widespread phenomenon of British government even today.
Consultation serves to meet the needs of the administrator for expert information and
advice on scientific, technical or industrial matters. It also is an important means by
which those in government seek to maintain the continuing consent of the governed
and it thus serves important political purposes. Where consultative committees and advi-
sory councils exist, they enable the practice of consultation to be placed on a regular
and structured footing. Consultative committees are used over the whole range of gov-
ernment. They have proved particularly useful in the process by which new delegated
legislation is prepared, but their use is not confined to projected legislation. In some
cases there is a statutory obligation on a minister to consult a standing committee or
named association, although the advisory body may be unable to take the initiative 
in discussing a subject without the matter being referred to it by the minister. Many
advisory bodies are appointed and consulted at the discretion of the minister or
department concerned and their discussions are often regarded as confidential, even
where a more open approach to government would promote administrative fairness.144

An illustration of a statutory body which ministers must consult is the Police
Negotiating Board. Regulations relating to the government, administration and con-
ditions of service in police forces can be made under the Police Act 1996 and the 
equivalent Acts for Scotland and Northern Ireland only after the Secretary of State has
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consulted the Board, on which sit representatives of local police authorities and of all
ranks of the police.145 The Social Security Advisory Committee gives advice and
reports to the Secretary of State for Work and Pensions on his or her functions under
the Social Security Acts. In particular, where the Secretary of State proposes to make
regulations about social security benefits the proposal must be referred to the committee;
when the regulations are laid before Parliament, the Secretary of State must inform
Parliament of the committee’s views and, if effect is not to be given to the committee’s
recommendations, of the reasons for this.146 The Council on Tribunals, appointed to
oversee the operation of tribunals and inquiries, is essentially a body which advises
and is consulted by government departments; like most advisory bodies it has no 
executive functions, but its watchdog role includes consideration of complaints about
particular tribunals and inquiries.147

Task forces

A type of advisory body which has grown up since 1997 is the task force, described
by one commentator as a ‘surrogate for old Royal Commissions or departmental
committees’.148 A parliamentary written answer in November 1999 revealed a list of
148 review groups and task forces, established in many departments and covering a
wide range of issues.149 More recently, the Cabinet Office website identified 199 such
bodies. They included the Prime Minister’s Delivery Unit Associates (Cabinet Office),
the Advisory Group on the Implementation of the Freedom of Information Act
(Department for Constitutional Affairs), the Tobacco Task Force (Department for
Culture, Media and Sport), and the Commission for Equality and Human Rights
Task Force (DTI). Not all included ministers, but most had civil servants and people
from the private sector among their members. Indeed some were chaired by corpor-
ate executives. In contrast to NDPBs, which – according to the Cabinet Office – ‘have
a long-term activity to discharge, Task Forces, Ad hoc Advisory Groups and Reviews
have a short-term focus and when their work comes to an end they are disbanded’.
They are ‘usually created to give expert advice to the government on a specific issue
and are usually expected to remain in operation for less than two years’. The main
source of controversy is that the procedures relating to public appointments do not
apply to these bodies.

In its sixth report, the Committee on Standards in Public Life noted the great expan-
sion in the number of task force and other groups since the Labour government assumed
office in 1997.150 The government accepted a Committee recommendation that there
should be an agreed definition of a task force, based on membership drawn from the
wider public sector and/or voluntary organisations and/or the private sector; a lifetime
normally of less than two years; and a remit that is focused on a single issue.151 By
2002, however, the House of Commons Public Administration Committee had iden-
tified ‘41 task forces, with nearly 300 members from outside government; 137 ad hoc
advisory groups, with almost 1,200 external members; and 35 policy reviews, with 
some 125 external members’. According to the Committee no fewer than 85 of these
bodies had been in existence for more than two years, and of these some were said to
be ‘quite significant, covering, for example, funding social housing, the health impact
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assessment strategy, youth homelessness, road haulage, and shipping’. They included
the Standing Committee on Euro Preparation, an ad hoc advisory body chaired by the
Chancellor of the Exchequer with a third of its members drawn from the private sector.
This was ‘one of several bodies that are described as being “ongoing”, but are also
deemed to be “more akin to an internal official committee than an external body” –
even though they have appointed members – and thus not eligible to be classed as an
advisory NDPB’.152     
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Chapter 15

FOREIGN AFFAIRS AND THE 
COMMONWEALTH

International law has the primary function of regulating the relations of independent,
sovereign states with one another.1 For this purpose the United Kingdom of Great Britain
and Northern Ireland is the state, with authority to act also for its dependent posses-
sions, such as the Channel Islands, the Isle of Man and its surving overseas territories,
such as Gibraltar, none of which is a state at international law. But political group-
ings and national boundaries seldom last for all time. The British Empire gave way to
the Commonwealth, whose members are now all independent states. In the develop-
ment of the European Union, organs of the Union have acquired capacity on behalf
of the member states to conduct relations on economic and commercial matters
between the Union and non-member states.2

This chapter considers (a) the executive’s power to conduct foreign affairs; (b)
aspects of the making of treaties; and (c) in outline, the development and nature of the
Commonwealth. It does not, however, outline the whole of what can be called foreign
relations law.3

A. The foreign affairs prerogative, international law and the courts

In 1820, Chitty believed it essential for the conduct of foreign affairs that ‘the exclusive
power of managing and executing state measures’ should be vested in one individual,
as it was not practical for an assembly of people to decide what action should be taken
by the state. The constitution, said Chitty, had vested in the King the supreme and
exclusive power of managing the country’s foreign affairs.4 At common law, this power,
like control of the armed forces,5 is still vested in the Crown, although many aspects
of foreign relations law are the subject of legislation (for example, the State Immunity
Act 1978).6 As a prerogative power, the foreign affairs power is exercised on the author-
ity of the Cabinet or of ministers, in particular the Prime Minister and the Secretary
of State for Foreign and Commonwealth Affairs. While parliamentary approval is not
generally needed before action is taken, ministers are responsible to Parliament for their
policies and decisions.7

The Foreign Secretary is responsible for the Foreign and Commonwealth Office, which
includes the diplomatic and consular service that represents British interests abroad.
Other ministers and departments deal as required with international aspects of their
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work. These include the Ministry of Defence, the Treasury, the Home Office (espe-
cially immigration control), the Department of Trade and Industry (international 
trade) and the departments of Revenue and Customs, and Work and Pensions, con-
cerned with British citizens who work abroad and foreigners who work in the United
Kingdom.

The prerogative extends to the ‘whole catalogue of relations with foreign nations’,8

such as making treaties, declaring war and making peace, instituting hostilities that
fall short of war (as with the Falkland Islands, the Gulf campaign, Afghanistan and
Iraq), the recognition of foreign states, sending and receiving ambassadors, issuing pass-
ports9 and granting diplomatic protection to British citizens abroad.10

But Crown prerogative does not include everything that is needed to carry out the
government’s foreign policies. Except in wartime, the prerogative does not extend to
controlling trade between the United Kingdom and foreign countries. Thus import and
export controls are authorised by statute.11 Although some prerogative power exists
to control the movement of aliens to and from the United Kingdom, immigration 
control is essentially derived from statute.12 The prerogative does not include power
to impose taxes for regulating foreign trade,13 and the power to make treaties does not
include power to change the law of the United Kingdom.14

The fact that the government may take action in foreign affairs without the prior
consent of Parliament does not allow it to dispense with political support. Foreign 
affairs are the subject of debate and questions in Parliament; and the Foreign Affairs
Committee of the House of Commons examines ‘the expenditure, administration and
policy of the Foreign and Commonwealth Office and of associated public bodies’.15

Since 1979 the committee has reviewed many areas of foreign policy, sometimes in very
critical terms.16

The relationship between national and international law17

The relationship between national and international law raises difficult questions in
both theory and practice. By art 25 of the German Constitution, the general rules of
public international law are declared to be an integral part of German law; they take
precedence over other German laws and create rights and duties for the people. By
contrast with this instance of ‘monism’, English law in general favours ‘dualism’, that
is, a position in which the two systems of law (national and international) coexist, but
function separately: each has distinct purposes and the subjects of international law
are typically sovereign states, not individual persons. This coexistence does not guar-
antee harmony between the two systems. Thus an executive act in foreign affairs which
is lawful in national law – under the prerogative or by statute – may be a breach 
of international law for which the United Kingdom is responsible.18 Conversely, an 
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27 [1977] QB 529, criticised by Mann, pp 124–5. See now State Immunity Act 1978, s 3.
28 See e.g. Consular Relations Act 1968 and International Organisations Act 1968.

executive act which seeks to perform an international obligation may be unlawful in
national law.19 This dualism is best seen in respect of treaties.

It is axiomatic that municipal courts have not . . . the competence to adjudicate upon or to
enforce the rights arising out of transactions entered into by independent sovereign states between
themselves on the plane of international law.20

When new obligations are created by treaty, legislation is needed for them to
become rules of national law.21

In respect of customary international law (the ‘common law’ of inter-state relations),
English courts at one time stated that international law was part of the common law
of England. Blackstone declared: ‘the law of nations (wherever any question arises which
is properly the object of its jurisdiction) is here adopted to its full extent by the com-
mon law, and is held to be a part of the law of the land’.22 On this approach, by which
international law may be said to be ‘incorporated’ in national law,23 no specific act of
‘transformation’ is needed: a national court may directly apply the rule of customary
international law, if this would not be contrary to statute or a prior decision binding
on the court.24 For the courts to apply such a rule of international law, it must have
‘attained the position of general acceptance by civilised nations as a rule of international
conduct, evidenced by international treaties and conventions, authoritative textbooks,
practice and judicial decision’.25 The difficulties in this process of recognition include
the task of deciding whether a new rule of international law has emerged or whether
an established international rule has changed. They are illustrated by the two follow-
ing decisions.

In R v Home Secretary, ex p Thakrar,26 arising from the expulsion of Asians from Uganda in 1972,
the applicant, Thakrar (born in Uganda), claimed to be entitled to enter the United Kingdom on the
basis of a rule of customary international law to the effect that a British protected person expelled
from the country in which he was resident (here, Uganda) was entitled to enter British territory. The
Court of Appeal held that no such rule of international law existed, nor (if it did) could it prevail
against the Immigration Act 1971; in any event such a rule could not be enforced against the United
Kingdom by a private individual, only by other states.

By contrast, in Trendtex Trading Corporation v Central Bank of Nigeria27 a majority in the Court of
Appeal held that because of changing practice in international law restricting sovereign immunity, the
Central Bank of Nigeria was not immune from the jurisdiction of British courts. Since the rules of
international law were changing to a narrower view of sovereign immunity, the court did not follow
an earlier decision on the basis of which the bank would have been immune from being sued in 
British courts.

In reality, the adoption of customary international law by national courts in this 
manner is limited. One reason for this is that many matters such as state and diplom-
atic immunity are now subject to legislation enacted in response to multilateral agree-
ments.28 The State Immunity Act 1978, enacted in part to give effect to the European
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Convention on State Immunity,29 takes a narrower view of sovereign immunity than
did the common law. Immunity from the jurisdiction of UK courts is enjoyed only 
by foreign states, governments and other entities exercising sovereign authority.30

Exceptions from immunity arise in relation to commercial transactions, contracts to
be performed in the United Kingdom, the ownership or possession of land in the United
Kingdom and death or personal injury arising from acts in the United Kingdom 
(ss 3–5). Similarly, immunity from legal process for diplomatic staff is now governed
by the Diplomatic Privileges Act 1964.31 This legislation has effect against a background
in which ‘[it] is a basic principle of international law that one sovereign state (the forum
state) does not adjudicate on the conduct of a foreign state. The foreign state is en-
titled to procedural immunity from the processes of the forum state. The immunity extends
to both criminal and civil liability.’32 But international law is not static, and difficult
questions arise from the developing international criminal law, involving for instance
genocide, crimes against humanity and torture.33 While a state as an entity is immune
under the State Immunity Act 1978 from civil liability for torture, its officials are not
personally immune.34 Issues of criminal liability are also subject to the 1978 Act: it
was an obscure provision of this Act that the House of Lords had to interpret in decid-
ing that Pinochet, the former military dictator of Chile, was liable to be extradited to
Spain because of crimes of torture committed while he was in office.35 Difficult questions
of justiciability, rather than immunity, arise for national courts from the claim that
conduct that may constitute the international crime of aggression (for instance, the send-
ing of British troops to Iraq in 2003) gives rise to criminal liability in national law.36

Executive evidence and ‘facts of state’37

One problem for the courts in dealing with disputes relating to international events is
that these are often the subject of conflicting opinions and are particularly within the
experience and knowledge of the executive; it has been considered expedient that 
the judiciary and the executive should speak with one voice on these matters.38 Rather
than calling for proof of the relevant issues by evidence, the courts have evolved a prac-
tice by which certain matters are proved by a certificate from the Foreign Secretary 
or by a statement of the Attorney-General. These matters include such questions 
as whether the United Kingdom is at war with another state,39 the extent of British
territorial jurisdiction,40 whether the status of a person gives rise to immunity from
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jurisdiction41 and whether the existence of a state has been recognised.42 An example
of the last kind arose in Carl Zeiss Stiftung v Rayner & Keeler Ltd,43 where the Foreign
Office certificate stated that what was then East Germany was not an independent state
but was subordinate to, and governed by, the Soviet Union. The court had therefore
to determine the legal effect of decrees in East Germany on this basis. Such certificates
state what the Foreign Office recognises, not necessarily what other states or persons
would accept.44

Before 1980, these certificates might state whether the United Kingdom had recog-
nised the new government of a state (after a coup or other such change of government).
In 1980, the Foreign Office abandoned its practice of recognising governments where
a new regime came to power unconstitutionally.45 If necessary, the courts must now
decide whether a foreign entity exists as a government. The following criteria are applied:
(a) whether it is the constitutional government of the state; (b) the degree, nature 
and stability of the administrative control, if any, that it exercises over the territory;
(c) whether the British government has had relations with it and, if so, their nature;
and (d) in marginal cases, the extent of international recognition that it has as govern-
ment of the state.46 Criterion (c) requires evidence in the form of a Foreign Office certi-
ficate as to the dealings, if any, that Britain has had with the entity in question.

By judicial practice, the statement of facts in such a certificate is conclusive.47 Several
statutes now provide for certificates to be given on particular matters within the
knowledge of the executive.48 Thus a certificate issued under the State Immunity Act
1978 provides conclusive evidence of the facts that it states.49 Despite the conclusive
effect of such a certificate in national law, a litigant might be able to show that the
certificate is in breach of an overriding rule of Community law.50

Moreover, a certificate stating the facts (as perceived by the Foreign Office) is not
conclusive as to the legal inferences that may be drawn. It is for the court to decide
the legal consequences of a certificate declaring that a state has been recognised.51 The
court should not seek an executive certificate as a means of obtaining guidance as to
the principles of international law to be applied.52

Judicial review of decisions under the prerogative

As we have seen,53 the House of Lords in CCSU v Minister for the Civil Service held
that decisions under the prerogative are in principle subject to judicial review. As Lord
Scarman said, ‘the controlling factor in deciding whether the exercise of prerogative
power is subject to judicial review is not its source but its subject matter’.54 However,
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in the CCSU case it was envisaged that many prerogative powers would not be justi-
ciable, including the making of treaties.55 More generally, it has been stated that ‘the
conduct of foreign affairs cannot attract judicial review’.56 Whether the government
should make a treaty with country A,57 or take proceedings in an international court
against country B,58 are plainly not matters for the judiciary to decide. But not all 
powers relating to foreign affairs are of the same kind. Even before CCSU, the Court
of Appeal reviewed the legality of action taken by the government under a treaty with
the United States concerning airline routes.59 Since CCSU, a Foreign Office decision 
as to the issue of a passport has been held subject to review, on the basis that it ‘is a
matter of administrative decision, affecting the rights of individuals and their freedom
of travel. It raises issues which are just as justiciable as . . . the issues arising in immi-
gration cases’.60 The courts may also rule on the legality of action taken in the course
of foreign policy. In 1993, an application for judicial review of the government’s 
decision to ratify the Treaty on European Union was rejected on the merits of the issues
argued before it. The court held that by entering the Union’s common security and
foreign policy the government was exercising prerogative power, not relinquishing it.61

In 1994, the court declared unlawful the government’s decision to fund the Pergau Dam
project, since the statutory conditions for granting foreign aid had not been met.62

Acts of state63

The Crown’s prerogative in foreign affairs does not include power to change the law.
But the Crown’s actions may nonetheless have legal effects for individuals; for example,
a government decision to take hostile action against another state (for instance, the
campaign against Argentina to regain possession of the Falkland Islands in 1982) may
adversely affect British citizens or the citizens of third countries who reside in that state,
or may prevent certain companies from doing business there. Those affected by the
action taken may wish to obtain compensation for loss that they have suffered. For
two reasons, the British courts are unlikely to afford such relief. First, the acts of the
Crown are likely to be within the prerogative; lawful acts in general do not give rise
to a duty to compensate. (In exceptional cases there may be a duty to compensate if
the prerogative act amounts to a taking of private property for public use.)64 Second,
the international element in a dispute may lead the court to conclude that, whether or
not a claim is well founded in international law, it is outside the jurisdiction of national
courts: if so, the court turns the claimant away without deciding the legal merits of
the claim.

Although it is applied confusingly to different situations,65 the term ‘act of state’ is
used in this context. One definition of act of state is that it is ‘an act of the Executive
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as a matter of policy performed in the course of its relations with another state, includ-
ing its relations with subjects of that state, unless they are temporarily within the 
allegiance of the Crown’.66 This is not a wholly satisfactory definition,67 and different
legal inferences may be drawn from it. But some propositions may be stated briefly:

1 In general, a plea of state necessity is not a justification for acts of the executive
that are otherwise unlawful.68

2 The fact that the Crown has acquired territory or concluded a treaty does not in
itself give rise to new rights enforceable against the Crown.69

3 In narrowly defined circumstances, a plea of act of state may be a reason why a
claim for damages in tort or for compensation brought in the British courts may be
held to be outside their jurisdiction. Such a plea is available to the Crown or an agent
of the Crown when an alien who is resident abroad sues in respect of acts committed
abroad.70 In these circumstances, ‘act of state’ is a plea to the jurisdiction of the courts
and is not to be confused with a defence that the Crown was acting lawfully under the
prerogative. Whether such a defence is valid needs to be decided by the courts only if
the claim is (apart from the plea) within their jurisdiction. It is, however, for a court
to decide whether the executive acts in question are ‘acts of state’ for this purpose.

In Nissan v Attorney-General, a United Kingdom citizen who owned a hotel in Cyprus sued the Crown
for compensation in respect of the occupation of the hotel by British troops; they had first entered
Cyprus by agreement with the Cyprus government, and later remained there as part of a United Nations
peace-keeping force. The House of Lords held that the Crown could not rely on the plea of ‘act of
state’ as a bar to a claim based on these acts of the Crown. The House took the view that, while the
agreement between the British and Cyprus governments might well have been an ‘act of state’, acts
of the British forces in occupying the hotel did not constitute such an act of state: the plaintiff’s claim
was accordingly justiciable in the British courts.71

Among the points of law left open by the House of Lords in Nissan was whether the
plea of act of state can ever be raised to bar a claim brought against the Crown by a
British citizen. Nor did the House resolve the question of whether prerogative power
is being exercised by the Crown when its agents are carrying out its policy abroad.72

4 In the event of war being declared against a foreign state,73 citizens of that state
who are within the United Kingdom are liable to be detained as enemy aliens and an
attempt to secure their release in the British courts may be met by a plea of act of state
(or, as seems more satisfactory, by the defence of lawful action under the prerogative).74

Where war has not been declared by the United Kingdom against a foreign state, but
military action is undertaken, as was the case during the Gulf hostilities involving 
Iraq in 1991, nationals of that state resident in the United Kingdom are entitled to the
protection of the courts against unlawful detention,75 just as other friendly aliens within
the jurisdiction are entitled to be protected against unlawful action.76
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5 The plea of a ‘foreign act of state’ may arise where an action is brought in a British
court in respect of the executive acts of foreign states, for example the making of a
treaty; here too, the court declines jurisdiction, giving as a reason that such an act between
states cannot be adjudicated upon in municipal courts. In this sense, ‘act of state’ reflects
a general principle of non-justiciability, namely ‘that the courts will not adjudicate on
the transactions of foreign sovereign states’.77 Thus British courts have no jurisdiction
to rule on the validity of the constitution of a foreign state,78 nor on the interpretation
of a UN Security Council resolution when this did not affect rights or duties under
domestic law.79

The term ‘act of state’ is evidently not a far-reaching bar to legal claims arising from
government action with a foreign element. The term came into use in a period when
the doctrine of national sovereignty was at its most absolute. However, the doctrine
does not require the courts to recognise foreign legislation that is contrary to British
public policy.80 Today its use has diminished since, at least in Europe, the barriers between
international and national law are being eroded. The claim that acts of ‘foreign policy’
affecting individuals should be beyond judicial scrutiny will not readily be accepted
today. Indeed, the combined effect of the European Convention on Human Rights and
the Human Rights Act 1998 excluded reliance on act of state as a plea to the jurisdic-
tion of the court, when claims were brought in England relating to Iraqi citizens who
died in the course of military action during the occupation of Iraq, including one who
died while in British custody. The Ministry of Defence did not plead act of state. 
To establish a legal basis for their claims, the claimants had to establish both that the
victims came within the ‘jurisdiction’ of the United Kingdom for the purposes of art 1,
ECHR and that the Human Rights Act applied to British military action in Iraq.81

B. Treaties82

By the Vienna Convention on the Law of Treaties, a treaty is defined as an inter-
national agreement concluded between states in written form and governed by 
international law, whether embodied in a single instrument or in two or more related
instruments and whatever its particular designation.83 Whatever name may be given
to it (convention, covenant, protocol, charter, exchange of notes etc.), a treaty is an
agreement between two or more sovereign states which creates rights and obligations
for the parties. A country’s constitutional law determines who can exercise the treaty-
making power. By the US Constitution, this power is vested in the President, ‘by and
with the advice of the Senate’, provided that two-thirds of the Senate concur; treaties
so approved have a status equal to that of legislation by Congress.84
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By contrast, in the United Kingdom there is no direct parliamentary involvement 
in the making of treaties. To this, three qualifications must be made. First, under the
so-called Ponsonby rule, which applies to treaties that have been negotiated and signed
but have not come into effect because they have not (in international law) been ratified
by the parties, the government notifies Parliament of the treaty and must not ratify it
(save in cases of urgency) until 21 parliamentary days have elapsed.85 This both
informs Parliament of the treaty and enables it to be debated. Second, Parliament may
restrict the ability of the executive to conclude or ratify treaties by imposing an express
requirement of parliamentary consent.86 Third, a treaty which is entered into by the
government does not alter the law in the United Kingdom: ‘the making of a treaty is
an executive act, while the performance of its obligations, if they entail alteration of
the existing domestic law, requires legislative action’.87 Further: ‘Except to the extent
that a treaty becomes incorporated into the laws of the United Kingdom by statute,
the courts . . . have no power to enforce treaty rights and obligations at the behest of
a sovereign government or at the behest of a private individual.’88 If the objects of a
treaty require national law to be changed, this must be done by legislation. Often an
Act of Parliament is necessary, but a minister may be able to make the required changes
in national law by exercising existing powers of delegated legislation.89 To avoid a 
situation in which a treaty has become binding but the necessary changes in national
law have not been made, the implementing legislation may need to be enacted before
the government ratifies the treaty. In general, a state cannot rely on defects in its own
law as a defence to a claim in international law.90

Where a treaty has not been incorporated in national law by legislation, the courts
may not directly enforce the treaty. Thus in 1991 the House of Lords held that the
European Convention on Human Rights, ratified in 1951 but not the subject of legis-
lation, could not be a source of rights and obligations.91 In 1995, the High Court of
Australia held that an unincorporated treaty could give rise to a ‘legitimate expec-
tation’ that executive decision makers would act in accordance with the treaty.92 The
Australian government took prompt steps to prevent such an expectation arising, and
there are conflicting decisions of the Court of Appeal on whether the principle that an
unincorporated treaty may give rise to an expectation of executive compliance is
recognised in English law.93

The courts will generally regard the interpretation of a treaty that has not been 
incorporated as non-justiciable.94

Even where a treaty seeks to benefit a definite class of persons (for example, where
a foreign government provides funds to compensate British citizens who have suffered
at that government’s hands), such persons do not acquire rights of enforcing the treaty
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against the British government.95 The money received under such treaties may be 
distributed in accordance with a statutory scheme by the Foreign Compensation Com-
mission, whose decisions are subject to an appeal to the courts.96 In the Sachsenhausen
case, which went to the Parliamentary Ombudsman,97 this procedure was not followed:
a shortcut taken by the Foreign Office proved unsatisfactory, because of an erroneous
view that the Office had formed of the so-called Butler rules. Were this to occur today,
someone who claimed that the Foreign Office was not correctly applying the rules of
distribution could seek judicial review.98 Such an application might be strengthened if
the treaty in question declared that the government was acting as agent or trustee for
its subjects.99 But this would not necessarily be decisive, since not all governmental 
obligations in the nature of a trust are justiciable.100

Interpretation of legislation giving effect to treaties
The methods by which Parliament may give effect in national law to obligations aris-
ing under a treaty include the following.101 First, the statute may enact the substance
of the treaty in its own words without referring to the treaty.102 Second, the statute
may name the treaty (for example, in the title of the Act) and then either enact all or
part of the substance of the treaty in its own words.103 Third, the statute may set out
the text of the treaty in a schedule, while giving legal effect either to part of the treaty104

or to the whole text.105

Where a problem of interpretation arises, for example from a discrepancy between
statutory words and the treaty, the courts’ approach to the problem does not turn on the
precise manner of incorporation in a particular case, provided it appears, if necessary
from extrinsic evidence, that a statute was enacted in pursuance of an international
obligation. If Parliament uses express and unambiguous language, this must be given
effect by the courts even if the result of so doing departs from what was intended by
the treaty.106 However,

it is a principle of construction of United Kingdom statutes, now too well established to call
for citation of authority, that the words of a statute passed after the treaty has been signed
and dealing with the subject matter of the international obligation of the United Kingdom,
are to be construed, if they are reasonably capable of bearing such a meaning, as intended to
carry out the obligation and not to be inconsistent with it.107

The law may be developing even beyond this so that, whether the court is constru-
ing statutory words or resolving a disputed question of common law in an area where
the United Kingdom has international obligations, the court may have regard to the
treaty ‘as part of the full content or background of the law’.108 Before the Human Rights
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Act 1998, this doctrine enabled the courts to take some account of the European Con-
vention on Human Rights. Under the Human Rights Act, the courts must take into
account decisions by the European Court of Human Rights and must if possible interpret
legislation so that it is in conformity with the Convention rights.109

When a court needs to consider a treaty,110 further questions may arise as to how
that text should be interpreted. According to Lord Wilberforce, the approach ‘must 
be appropriate for the interpretation of an international convention, unconstrained by
technical rules of English law, or by English legal precedent, but on broad principles
of general acceptance’.111 In a case on political asylum where a UK statute excluded
the removal of any person in breach of the Geneva Convention on the Status of Refugees,
the House of Lords held that British courts must determine and apply the true mean-
ing of the Convention, ‘approached as an international instrument created by the agree-
ment of contracting states as opposed to regulatory regimes established by national
institutions’, even if a different meaning were applied by French and German courts.112

The European Union and the law on treaties

The European Union, and the Communities within the Union, were created and
enlarged by successive treaties.113 The new legal order brought about by those treaties,
as interpreted by the European Court of Justice, has consequences that go far beyond
the general law of treaties. First, in giving effect to Community law, the European
Communities Act 1972 provided a further variant to the methods of treaty implementation
described earlier. The existing European Treaties were listed in a schedule to the Act
but their texts were not set out. Those rights, obligations and other matters arising
from the treaties that were to have legal effect without further enactment within the
United Kingdom were declared to have that effect (s 2(1)).114 Future European Treaties
may be designated by Order in Council and thus brought within the scope of the 
Act (s 1(3)). While such an Order in Council is delegated legislation, and could be 
challenged as ultra vires if the treaty which it named could not properly be regarded
as a European Treaty,115 such a challenge would be unlikely to succeed. The Treaty
on European Union, the Treaty of Amsterdam and the Treaty of Nice were designated
European Treaties not by Orders in Council but by primary legislation; and so was
the treaty by which ten new states joined the Union in 2003.116 Through the doctrines
of direct applicability and direct effect, no transformation or re-enactment is needed
before many Community measures are enforceable in national courts.117

The European Community’s powers include the making of international agreements
with states outside the Union and with other international organisations.118 New
treaties are negotiated by the Commission in consultation with committees appointed
by the Council of Ministers and are concluded by the Council, generally after consulting
the European Parliament (art 300, EC Treaty). They are binding upon all member states
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and may contain provisions that are directly effective.119 One consequence is that 
‘each time the Community, with a view to implementing a common policy envisaged
by the Treaty, adopts provisions laying down common rules, . . . the Member States
no longer have the right, acting individually or even collectively, to undertake obliga-
tions with third countries which affect those rules’.120 Thus in these situations there is
a transfer of treaty-making power from member states to the Community. Unlike treaties
made by the British government, treaties concluded by the Communities may have 
direct domestic effect without legislative implementation.121 The competence of the
Community to enter into treaties does not include power to subscribe to the European
Convention on Human Rights in its own right; in the opinion of the European Court
of Justice, this would require an amendment to the EC Treaty.122

If the Treaty establishing a Constitution for Europe had not been rejected by the
electors in France and the Netherlands in 2005, it would have proceeded to a referen-
dum in the United Kingdom and other countries.123 The Treaty retained the EU’s power
to conduct relations with states outside the Union, including the making of treaties.
Despite use of the term ‘constitution’ in the title of the Treaty, its legal status was that
of a treaty.

C. The United Kingdom and the Commonwealth124

In the heyday of empire, the imperial Crown, government and Parliament were at the
apex of an impressive network of power that extended to many countries. Legal power
was exercised through legislation and executive decision in London; and the Judicial
Committee of the Privy Council heard appeals from national courts across the world.125

Imperial rule was often indirect rule, since many territories within the sovereignty or
protection of the Crown had their own forms of government; other territories kept in
place rulers already in power when they came within British influence.126 Within a 
territory, the form of government might be laid down in a constitutional instrument,
enacted by the imperial Parliament or issued by the Crown, whether under preroga-
tive powers (in the case of conquered or ceded colonies)127 or under powers granted
by statute (for example, the Foreign Jurisdiction Acts 1890 and 1913). For some coun-
tries that had been settled from Britain, democratic forms of government developed by
or during the 19th century: the need for responsible government in Canada was recog-
nised in 1838.128 While government within a territory might be subject to a constitu-
tion, the imperial authorities could always override this, if not by executive action then
by recourse to the legislative sovereignty of the Westminster Parliament.129

Today, the former constitutional law of the colonies and the Empire is primarily of
historic interest, except in the case of the few surviving overseas possessions of the United
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Kingdom.130 In most of the overseas territories, there is now legislative protection 
for human rights, although this was not the former colonial tradition.131 By making
declarations under the European Convention on Human Rights, art 56, the UK gov-
ernment has extended the Convention to most but not all of the territories. But in 
2005, it was uncertain whether persons in these territories were protected by the Human
Rights Act, although it could be strongly argued that the scope of the Act should be
coextensive with the United Kingdom’s obligations under the ECHR.132

By contrast with the emphasis on law and legal form in the European Union, the
structure of the Commonwealth is scarcely a matter of law at all. For the Common-
wealth, there is no written constitution nor, unlike most international organisations,
was it created by treaty; it is ‘a community of states in which the absence of a rigid
legal basis of association is compensated by the bonds of common origin, history and
legal tradition’.133

Dependence and independence134

The evolution of the Commonwealth involved a protracted process in which the United
Kingdom’s dependent territories first received some kind of representative legislature;
then acquired responsible self-government in domestic affairs while subject to imper-
ial control in matters of defence and external relations; and later achieved full inde-
pendence. By this last step, the territory became a separate state in international law,
having its own organs of government and power to determine its own policies. Where
British influence was felt, the English common law was often received into the legal
system; and there developed a body of law relating to the powers and duties of 
colonial authorities. A notable contribution to colonial law was the Colonial Laws Validity
Act 1865.135 The Act was passed to confirm, subject to certain limits, the authority of
colonial legislatures to make laws that departed from the English common law or from
Westminster statutes. The Act also authorised a colonial legislature, at least half of whose
members were democratically elected in the colony, to make laws respecting its own
constitution, powers and procedure, provided that such laws were passed in such 
manner and form as might be required by any Act of Parliament or other law apply-
ing to the colony.136 This Act reinforced the ability of colonial legislatures to act within
their powers, but confirmed that their powers were limited and subject to imperial 
control.137 What became known as Dominion status developed in the late 19th century
as certain colonies (particularly Australia, Canada, New Zealand and South Africa)
moved towards full statehood.138 By the mid-1920s, the Dominions had full internal
autonomy in accordance with their constitutions (contained in Acts of the imperial
Parliament: for example, the British North America Act 1867, and the Commonwealth
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of Australia Act 1900) and had acquired the right to conduct their own foreign rela-
tions. The imperial conference in 1926 declared that Great Britain and the Dominions
were:

autonomous Communities within the British Empire, equal in status, in no way subordinate
to another in any aspect of their domestic or external status, though united by a common
allegiance to the Crown, and freely associated as members of the British Commonwealth of
Nations.139

This important statement of equal status reflected the changing conventional rela-
tionship between the United Kingdom and the Dominions, but in law the Dominions
were still colonies and subject to the Colonial Laws Validity Act. Even in 1926 the
Canadian Parliament had no power to abolish certain criminal appeals from Canadian
courts to the Privy Council.140

To deal with these limitations on Dominion authority, and to implement resolutions
of three imperial conferences,141 the Statute of Westminster was enacted by the British
Parliament in 1931.142 Its preamble described the Crown as the symbol of the free asso-
ciation of the members of the British Commonwealth of Nations, united by a common
allegiance to the Crown; and referred to the ‘established constitutional position’ that
changes in the law relating to the succession to the throne and the royal style and 
titles should receive the assent of the Dominion parliaments as well as of the United
Kingdom Parliament.143 The Statute broadened the powers of the Dominion legis-
latures by, for instance, authorising them to amend or repeal Acts of the United 
Kingdom Parliament applying to the Dominion (s 2). However, this did not enable a
legislature to ignore limits on its powers laid down in the Act containing the country’s
constitution.144

Section 4 of the Statute stated that no future Act of the British Parliament would
extend to the Dominion as part of its law ‘unless it is expressly declared in that Act
that that Dominion has requested, and consented, to the enactment thereof’. The effect
of this on the sovereignty of the Westminster Parliament was considered in the British
Coal Corporation case, when Lord Sankey said that the power of the imperial Parlia-
ment to legislate for Canada on its own initiative remained unimpaired, adding: ‘But
that is theory and has no relation to realities.’145 A more decisive note was struck by
the Supreme Court of South Africa: ‘freedom once conferred cannot be revoked’.146

The ability of Westminster to legislate for Canada remained important long after
1931. This was because the British North America Act 1867, which contained Canada’s
constitution, included no amendment power: therefore legislation at Westminster was
required to amend the Canadian constitution. This anomaly was removed when the
Canada Act 1982 was enacted at Westminster to bring about the ‘patriation’ of the
constitution to Canada. The 1982 Act, whose text had been prepared in Canada after
a controversial process,147 gave the force of law to a Constitution Act which provided
for its own future amendment; it was declared that no future Act of the United
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Kingdom Parliament should extend to Canada as part of its law.148 When the validity
of the Canada Act 1982 was challenged by indigenous peoples in Canada who claimed
that their consent was needed to the legislation, the English Court of Appeal held 
that it was sufficient compliance with the Statute of Westminster that the 1982 Act
declared that ‘Canada’ had requested and consented to its enactment; the court could
not go behind this declaration.149

A less controversial change took place in 1986 with the passing of the Australia Act
at Westminster, together with related legislation by the parliaments of the Common-
wealth of Australia and the Australian States. One effect was to sever the remaining
legislative links between the United Kingdom and Australia; another was to terminate
appeals to the Privy Council from any Australian court.150 In New Zealand, the
Constitution Act 1986 consolidated the main elements of the country’s constitution
and revoked the application of the Statute of Westminster.151

In 1931, as we have seen, it was envisaged that there might be subjects on which
the United Kingdom would continue to legislate for the Dominions. When after 1945
independence was granted to India, Pakistan, Ceylon, Ghana and many other coun-
tries, it was seen to be anomalous for Westminster to retain any power to legislate for
independent states, even with their consent. Accordingly, the independence legislation
would generally provide that the United Kingdom government should have no respons-
ibility for the country’s government, and that no future Act of the United Kingdom
Parliament should extend to the country as part of its law.152

Although the political campaign for independence in many British territories was
stormy, for the most part the conferring of independence took place by due legislative
process. One exception to this occurred in 1965 when Ian Smith and other Cabinet
ministers of the self-governing colony of Rhodesia, impatient for independence, 
unilaterally declared Rhodesia to be independent. The consequences of this unlawful
declaration were complex153 and in 1979 a constitutional conference in London laid
the basis for a return to legality. In 1980, under the authority of the Westminster
Parliament, independence was conferred on the new state of Zimbabwe.154

The divisibility of the Crown
At one time the British Crown was considered in law to be a single, ubiquitous entity
in the many territories under British sovereignty. Thus in 1919 the Privy Council referred
to the Crown as ‘one and indivisible throughout the Empire’.155 But this unity could
not be maintained given the growth of responsible government in many colonies, the
creation of federal constitutions in Canada and Australia and (later) the conferment
of independence. As separate governments came into being (except of course where a
country chose to be a republic on becoming independent), the Crown in one sense 
comprehended them all; in reality the legal concept began to fragment. Moreover, when
independence was conferred, obligations of the British government in relation to a par-
ticular territory passed by succession to that country’s government.156 Thus the Crown
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‘in right of the United Kingdom’ (i.e. the British government) was held to have no 
continuing liability in respect of a royal proclamation of 1763 that reserved certain
land in Canada for the Indian peoples; any liability arising from that proclamation was
enforceable, if at all, against the Crown in right of Canada (i.e. the Canadian govern-
ment).157 While the transfer of such responsibilities is an inevitable consequence of a
country’s independence, the divisibility of the Crown could arise at an earlier stage 
of development.158 Thus the Court of Appeal held that passports issued to citizens of
Mauritius by the governor of the colony were not United Kingdom passports, even though
their holders were ‘citizens of the United Kingdom and Colonies’.159 The consequences
of this approach to distinguishing between different levels of government have not all
been beneficial. The proposition that the Crown is ‘divisible’ (that is, capable of being
divided) should not have led, as it has done, to a situation in which judges disregard
the factors that (a) the UK government is responsible for an overseas territory’s inter-
national relations; (b) the UK government has absolute control over action taken in
relation to a territory like South Georgia and the South Sandwich Islands; and (c) the
only form of democratic accountability is to the Westminster Parliament.160 Since such
a territory is not a state in international law, it is remarkable that it has been said to
have its own head of state.161 As it is, the current approach of the courts unduly favours
the strategic interests of the UK government, since the powers of government in an
overseas territory are very broad, and operate subject to democratic and legal controls
that are either non-existent or are much weaker than would be acceptable in Britain.

Membership of the Commonwealth

Independence of the United Kingdom and membership of the Commonwealth are not
the same. The granting of independence to a territory of the United Kingdom is a 
matter for the British government and the territory concerned. But the admission of 
a new member to the Commonwealth requires the agreement of existing members. 
In 1971, it was declared by the heads of Commonwealth governments meeting at
Singapore that the Commonwealth

is a voluntary association of independent sovereign states, each responsible for its own policies,
consulting and co-operating in the common interests of their peoples and in the promotion
of international understanding and world peace.162

There are no written rules of membership.163 Possibly the most significant change in
the basis of membership occurred in 1949 when India announced its intention of becom-
ing a republic. Before then, all members owed common allegiance to the Crown. In
1949, the response of other governments was to note India’s desire to continue its full
membership of the Commonwealth and its acceptance of the British Sovereign ‘as the
symbol of the free association of its independent member nations and as such the Head
of the Commonwealth’. Since 1949, while some states adopted republican status after
becoming independent, others became republics at the moment of independence or 
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became monarchies with their own royal head of state. In 2005, just under a third of
the 53 Commonwealth states owed allegiance to the Crown, but all states recognised
the Queen in the symbolic role of Head of the Commonwealth, a role that involves
her in no specific governmental functions.

Most states that became independent of the United Kingdom after 1945 considered
it worthwhile to become members of the Commonwealth. In 1961, when South Africa
decided to become a republic, the government withdrew its application to remain in
membership rather than have it rejected; with the ending of apartheid 30 years later,
South Africa was welcomed back to membership.164 A member state may leave the
Commonwealth at any time (secession is too strong a word for the act of withdrawal)
and it seems likely that a member could be expelled against its wishes; in 1995, because
of the lack of democracy and disregard for human rights, the membership of Nigeria
was suspended. In 2003, after Zimbabwe had been suspended because of an unfair
presidential election in 2002, its government resigned from membership rather than
face continued suspension. The category of Special Member has been devised for 
certain very small territories (including Nauru and Tuvalu) which have the right to 
participate in activities of the Commonwealth but not to attend meetings of heads of
Commonwealth governments.165 Membership is reserved for independent states. In 1995
membership was extended to Mozambique, although this had never been a dependency
of the United Kingdom.

Meetings of heads of Commonwealth governments

After 1944, meetings of Commonwealth Prime Ministers were held in London and were
presided over by the British Prime Minister; the secretariat for the meetings was 
provided by the British government. There are now biennial meetings of heads of
Commonwealth governments, over which the head of government of the host country
presides. In 1965, the Commonwealth Secretariat was established, headed by a
Secretary-General. The headquarters are in London, but the Secretariat is responsible
for servicing Commonwealth conferences wherever they are held. The Secretariat has
oversight of many forms of Commonwealth cooperation. The Secretary-General has an
important diplomatic role on international issues that directly affect the Commonwealth.
Under the Commonwealth Secretariat Act 1966, an Act of the Westminster Parlia-
ment, the secretariat is a body corporate and its members, from many Commonwealth
countries, are entitled to diplomatic immunities and privileges.

Since the enlargement of the Commonwealth, the nature of the heads of government
meetings has changed. While they provide an umbrella for many forms of practical
cooperation, the meetings are mainly concerned with contentious issues of world 
politics, such as economic development and the global environment. In 1971, the
Singapore conference produced the Commonwealth Declaration, which defined the nature
of the Commonwealth, stressed the diversity of its membership and stated the prin-
ciples which were held in common by the members. In 1991, the meeting at Harare
reaffirmed the Singapore Declaration and renewed its support for the ‘fundamental 
political values’ of the Commonwealth (including democracy and the rule of law) and
for the promotion of sustainable economic development within a framework of
respect for human rights and the protection of the global environment.166 In 1995 the
Commonwealth Ministerial Action Group on the Harare Declaration was created to
assess and respond to serious departures from the Harare principles in Commonwealth
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countries. The Group regularly reports on its progress to the meetings of heads of 
government.167

Other aspects of Commonwealth membership

As independent sovereign states, members of the Commonwealth observe no uniform
pattern in their own systems of government. While most of them entered on independ-
ence with constitutions drafted under the influence of Westminster and Whitehall, many
of these gave way to new constitutions after independence or were pushed aside by
political or military coups and civil war. In the case of states which are monarchies
and owe allegiance to the Queen, a Governor-General is appointed by the Queen, on
the advice of the government of the state in question, to act as head of state. To resolve
uncertainty about the position of a Dominion’s Governor-General, the imperial con-
ference laid down in 1926 that the Governor-General held the same position in 
relation to the affairs of the Dominion as the Sovereign did in the United Kingdom
and that he was not the representative or agent of the United Kingdom government.168

However, depending on the constitution of the country concerned, the Governor-General
may have to consider exercising a personal discretion which could not arise in the same
form in the United Kingdom.169 Where a Governor-General is appointed by the Queen
on the advice of the government concerned, questions may arise as to her duties if there-
after she receives advice from that government to dismiss the Governor-General.170

Answers to these questions depend on the constitution of the country in question: the
British Prime Minister does not advise the Queen in the matter.

The United Kingdom’s relations with other Commonwealth members are carried 
on by the Secretary of State for Foreign and Commonwealth Affairs. Members are 
represented in other member states by high commissioners; they are members of the
diplomatic service of their own state and are equal in rank and status to ambassadors.
Members of the Commonwealth conduct their own defence and foreign policies and
have their own treaty-making capacity. By comparison with the European Union,
which exists as an entity in international law, the position of the Commonwealth in
international law is uncertain.171

Appeals to the Privy Council

In deciding appeals from the overseas territories of the United Kingdom, the Judicial
Committee of the Privy Council exercises the ancient jurisdiction of the King in
Council to hear appeals from the overseas dependencies of the Crown.172 This juris-
diction was based on ‘the inherent prerogative right and, on all proper occasions, the
duty of the King in Council to exercise an appellate jurisdiction, with a view not only
to ensure . . . the due administration of justice in the individual case, but also to pre-
serve the due course of procedure generally’.173 This jurisdiction was given statutory
form by the Judicial Committee Acts of 1833 and 1844.
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Where the jurisdiction survives, appeals may be brought without special leave of 
the Privy Council or with special leave. Appeals without special leave, available mainly
in civil cases, are regulated by legislation applying to the territory in question. This
legislation lays down the requirements for appealing and states whether there is a full
right of appeal or whether leave to appeal is needed; these provisions may if necessary
be interpreted by the Judicial Committee.174

Appeals with special leave of the Privy Council apply mainly in criminal cases: 
special leave may be granted by the Judicial Committee where the local court has no
power to grant an appeal or, exceptionally, has in the exercise of discretion decided
not to grant it.175 The Judicial Committee is not a court of criminal appeal in the usual
sense of the term. Appeals are allowed with special leave only where there has been a
clear departure from the requirements of justice and it is shown that by a disregard of
the forms of legal process or by some violation of the principles of natural justice, or
otherwise, substantial and grave injustice has been done.176

It is only when a territory becomes independent that its legislature acquires the 
power, subject to the national constitution, to abolish or curtail appeals to the Privy
Council.177 Most Commonwealth states have in fact abolished appeals to the 
Privy Council, but states that have not done so include Antigua, the Bahamas, Barbados,
Belize, Dominica, Jamaica, Kiribati, Mauritius, Saint Lucia and Trinidad and Tobago.
In Singapore, the right to appeal to the Judicial Committee (except by consent of both
parties) was taken away in 1989, the evident aim of the government being to prevent
an appeal to London about freedom of the press.178 In 2005, the creation of the Caribbean
Court of Justice, intended to replace appeals to the Privy Council in London from 
several Caribbean countries, ran into difficulty in Jamaica, where the proposed rights
of appeal could have been created only by legislation passed with a two-thirds major-
ity in the legislature.179

It is evident that the legal link between Commonwealth states which arises from 
appeals to the Judicial Committee is much less substantial than in the past. At one time,
the Committee played an important if controversial role as a constitutional court, 
especially in regard to Canada; it helped to develop the common law in jurisdictions
outside the United Kingdom, but without excluding autonomous developments in the
law;180 and it still seeks to preserve certain fundamentals of criminal justice.181 From
time to time proposals were made for reconstituting the Judicial Committee as a trav-
elling Commonwealth court of appeal, but these never attracted much support.182 The
Committee’s role is significant in relation to those constitutions that include protec-
tion for fundamental human rights, but the degree of protection which the Committee
has given in this role has been very uneven. In particular, the Committee has fluctu-
ated between adopting a strict and legalistic approach to fundamental rights provisions
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and a broader, more purposive approach that recognises the constitution as a living
instrument.183

The most recent decisions made by the Privy Council in death penalty cases have
done much to temper the harshness and injustice of ‘death row’ conditions in the
Caribbean, but they are marked by many differences of judicial opinion as to the appro-
priate outcome.184 Significant decisions have also been made in respect of freedom of
expression.185

Under the Constitutional Reform Act 2005, the jurisdiction of the Judicial Com-
mittee to decide devolution questions relating to Scotland, Wales and Northern
Ireland will be transferred to the new Supreme Court for the United Kingdom, when
that court has come into being.186 The Judicial Committee will continue to hear
appeals from overseas territories and from Commonwealth jurisdictions.
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Chapter 16

THE ARMED FORCES

It has been said that ‘the defence of the state against the threats and depredations of
external enemies has been recognised as one of the cardinal features of government’.1

In the interests of constitutional government and the rule of law, however, the exer-
cise of the physical might of the modern state must be subject to democratic control.
Experience of government at the hands of Cromwell’s army led after the restoration
of the monarchy in 1660 to a declaration by Parliament in the Militia Act 1661 that:

the sole supreme government, command and disposition of the militia and of all forces by sea
and land is, and by the laws of England ever was, the undoubted right of the Crown.

Subsequent attempts by Charles II and James II against parliamentary opposition to
maintain their own armies led to the declaration in the Bill of Rights that:

the raising or keeping of a standing army within the Kingdom in time of peace, unless it be
with consent of Parliament, is against law.

This declaration remains important not because there is now any possibility that
Parliament would withdraw authority for the continued maintenance of an army but
because it asserts that the armed forces are constitutionally subordinate to Parliament.

From the earliest times the armed forces have thus raised important constitutional
issues and that legacy continues to determine the constitutional position of the army,
navy and air force today. In this chapter we concentrate on three such issues, with a
full account of military law being beyond the scope of a work such as this. The first
issue relates to the constitutional structure within which the armed forces operate: the
nature of legislative authority and parliamentary scrutiny. The second issue concerns
aspects of military law and, in particular, the extent to which military law complies
with the European Convention on Human Rights. Here we find that a number of import-
ant changes have taken place in recent years as a result of decisions of the European
Court of Human Rights. The third issue raises questions about the rule of law and the
extent to which the military authorities and military law are subject to the ordinary
law of the land. The need for military effectiveness in the defence of the realm does
not mean that the armed forces should be immune from criminal or civil liability in
appropriate cases, or indeed that the law of judicial review has no role to play in this
as in other areas of governmental activity.

A. The constitutional structure

Legislative authority for the armed forces2

After the Bill of Rights, it became the custom of Parliament each year to pass a Mutiny
Act, giving authority for one year to the Crown to maintain armed forces up to the
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limit of manpower stated in the Act and to enforce rules of discipline. Eventually what
had become a lengthy and detailed collection of rules of military law was codified in
the Army Act 1881. This code was until 1955 continued in force from year to year by
the passing of an Act known after 1917 as the Army and Air Force (Annual) Act.
Amendments to the 1881 Act were made when necessary by the annual Act. When a
separate Air Force was constituted in 1917, its discipline was governed by the Army
Act 1881 with modifications. By 1955, it had come to be accepted that approval of
the size of the armed forces was granted through parliamentary consideration of the
defence estimates and the formal procedure for appropriating supply to the armed forces.
Following a series of reports from select committees of the Commons,3 there was enacted
the Army Act 1955 and the Air Force Act 1955. Each Act was in the first instance lim-
ited to a duration of 12 months,4 but for a period of five years it could be continued
in force from year to year by resolution of each House of Parliament. At the end of
the five years a further Act would be needed.5

The effect of this has been to use the requirement for regular approval of the armed
forces as a device whereby the Commons may scrutinise periodically the rules and pro-
cedures for service discipline. Thus the Armed Forces Acts from 1966 to 2001 have revised
the disciplinary codes of the forces and related legislation. One feature of the proced-
ure has been that each Armed Forces Bill has, after second reading, been referred to a
select committee of the Commons, which has examined the Bill thoroughly, a process
which is now a procedural rarity.6 In 1971, the Naval Discipline Act 1957 was brought
within the same system. There has been a tendency to make similar provision for the
main matters of discipline in each armed force. But although statutory authority is 
necessary to maintain the armed forces, it is important to emphasise that statutory author-
ity is not required before they are deployed. This is a matter for the royal prerogative:
‘In constitutional theory no consent of Parliament is required to send the British armed
forces abroad to take part in an armed conflict, or to take part in a United Nations
force or for humanitarian purposes.’7 But in constitutional practice, no government 
could contemplate such action without the support – if not the prior approval – of
Parliament.

Legislative authority for maintaining the armed forces does not confer power on the
executive to conscript citizens into the forces. Recruitment for the navy by impress-
ment under the prerogative is now only a matter of history. In both world wars 
conscription was authorised by Parliament. After the Second World War, conscription
was continued under the National Service Act 1948 until its operation was brought to
an end in 1960. Like earlier legislation, the 1948 Act made provision for conscientious
objectors to military service.8 As well as the full-time regular forces of the Crown, the
reserve forces are maintained under statutory authority. The legislation makes provi-
sion for the recall of the reserve forces, in some circumstances by notice from the Secretary
of State for Defence, but in the case of imminent national danger or great emergency
by an order of the Queen, signified by the Secretary of State and notified to Parliament;
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if Parliament is not sitting at the time, it must meet within five days.9 It is an offence
for a member of the reserve forces to fail to respond to a call out, unless he or she 
has leave or reasonable excuse. The power to recall was used (selectively) during the
Gulf hostilities when those with ‘medical qualifications were called out to supplement
volunteers with relevant military and medical experience’;10 again in 2001 during the
hostilities in Afghanistan; and yet again in 2003, when some 8,500 reservists were
mobilised for events in Iraq. Under the Reserve Forces (Safeguarding of Employment) Act
1985 (as amended), an employer must reinstate a reservist at the end of his or her period
of service.11

Central organisation for defence

Like other branches of central government, the armed forces are placed under the con-
trol of ministers of the Crown, who are in turn responsible to Parliament. Formerly
each of the main services had its own ministerial head. Today the responsibility for a
unified defence policy rests on the Secretary of State for Defence, whose office has under-
gone several changes since the post of Minister of Defence was created and occupied
by Winston Churchill in the Second World War. In 1964, the Ministry of Defence became
a unified ministry for the three services and absorbed the Admiralty, the War Office
and the Air Ministry.12 The present ministerial structure dates from May 1981, when
the junior minister for the navy was dismissed after publicly criticising proposed
reductions in Britain’s naval strength. The Prime Minister promptly abolished the 
separate junior ministerial posts for the three services. The Ministry was in 2005 headed
by the Secretary of State for Defence, with (a) a minister of state responsible for all the
armed forces, (b) a parliamentary under-secretary responsible for defence procurement,
and (c) a parliamentary under-secretary responsible for a range of matters including
‘veterans’ affairs’.

All statutory powers for the defence of the realm which formerly were vested in the
separate service ministers were in 1964 vested in the Secretary of State.13 The creation
of a unified Ministry of Defence was necessary because it had been found inadequate
for a Minister of Defence to seek to control defence policy by coordinating the policies
of three departments responsible to separate ministers. A unified ministry was also essen-
tial if the defence budget were to strike a proper balance between the commitments,
resources and roles of the three services. Within the Ministry of Defence, there is 
a Defence Council, whose members include the defence ministers, the Chief of the Defence
Staff, the three service chiefs of staff and the Vice-Chief of the Defence Staff. Beneath
the Defence Council there are separate boards for the navy, the army and the air force,
to which is delegated management of the three services, including formal powers in
relation to the regulation and discipline of each service.14 The chiefs of staff are the
professional heads of the armed forces; they give professional advice to the govern-
ment on strategy and military operations, and on the military implications of defence
policy.

The collective responsibility of the government for defence is exercised primarily through
the Cabinet’s Committee on Defence and Overseas Policy under the chairmanship of
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the Prime Minister. Its terms of reference are simply to set strategies for the govern-
ment’s defence and overseas policy and, in 2005, the members of the committee were
the Deputy Prime Minister, the Foreign Secretary, the Chancellor of the Exchequer,
the Home Secretary, the Secretary of State for Defence, the Secretary of State for Trade
and Industry and the Secretary of State for International Development. Other minis-
ters, the heads of the intelligence agencies and the Chief of Defence Staff may also attend.
Major questions of defence policy cannot be decided in purely military and strategic
terms without reference to the government’s financial and economic policies, which affect
the size, disposition and equipment of the armed forces.

Parliamentary scrutiny of the armed forces

As we shall see in chapter 21, the chain of command within the police stops with the
chief constable and neither local police authorities nor central government may give
him or her instructions on the operational use of the police. This is not the case with
the armed forces. In the case of the army, for example, the line of command runs upwards
from the private soldier, through his or her commanding officer and higher levels of
command to the Chief of the Defence Staff and the Secretary of State for Defence. During
active operations many immediate decisions have to be taken by soldiers in the field.
But the tasks which are undertaken by the armed forces, the objectives which they are
set and the manner in which they carry out these tasks are matters for which the gov-
ernment is accountable to Parliament – whether it be the activities of the troops in
Northern Ireland, the making of a controversial public speech by a high-ranking army
officer, the sinking of the Argentinian ship General Belgrano during the Falklands conflict
in 1982, the role of the army while performing peace-keeping duties in what was once
Yugoslavia, the use of troops during a national strike by firefighters (as in 2002–3), 
or the conduct of troops during the invasion of Iraq. The full range of parliamentary
procedures which are available in respect of other branches of central government 
may be used in respect of defence and the armed forces. Thus the Public Accounts
Committee has often investigated cases of spending by the services.

Since 1979 the Defence Committee of the House of Commons has conducted major
inquiries into a wide range of defence and military matters. The committee played an
important part in the Westland affair and in the process did much to raise the profile
and highlight the value of select committees generally.15 The committee has subsequently
delivered a strong rebuke to the Ministry of Defence for its response to allegations 
of a ‘Gulf War syndrome’ afflicting those who had served in the conflict, as well as
their families. The Ministry was said to have been ‘reactive rather than proactive’ and
to have behaved with ‘scepticism, defensiveness and general torpor’.16 More recently
the committee has reported difficulties in obtaining information from the Ministry 
of Defence. In its report in 2004 on Lessons of Iraq, the Committee drew attention 
to a number of documents to which it was denied access, including ‘the directives 
issued by the Chief of Defence Staff to the commanding officers in theatre’. They also
included the rules of engagement under which British forces fought. In both cases the
requests were made after the conclusion of combat operations, and in both cases the
Committee ‘would have been prepared to receive them as a classified document’. It was
pointed out that the American rules of engagement had been published, and concern
was expressed that the Committee had been denied access to other information that
had been provided to the National Audit Office.17
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Defence policies and expenditure are often matters of keen political debate in the
House. As mentioned earlier, military law has received close scrutiny from select 
committees appointed to consider the Armed Forces Bills. Members of the forces are
entitled under service regulations to communicate with MPs on all matters, including
service matters, so long as they do not disclose secret information, but it is the policy
of the Ministry of Defence that wherever possible servicemen and women should pur-
sue the normal channels of complaint open to them through superior officers.18 While
allegations of maladministration on the part of the Ministry of Defence may be referred
by MPs for investigation by the Parliamentary Ombudsman, it is outside his or her
jurisdiction to investigate action relating to appointments, pay, discipline, pension, 
or other personnel matters affecting service in the armed forces; nor may he or she
investigate complaints relating to the conduct of judicial proceedings under military
law.19 A proposal for a Military Ombudsman did not receive very much support.20

B. Military law and human rights

The nature and scope of military law21

Military law is the internal law of the armed forces, administered by officers with 
appropriate authority, by courts-martial and on appeal by the Courts-Martial Appeal
Court. It is made by Parliament and, under the authority of Parliament, by the defence
authorities by means of Queen’s Regulations. Military law must be distinguished from
‘martial law’, a term used to describe the situation which arises when the normal pro-
cesses of law and justice have broken down and the military exercise de facto author-
ity over the public at large.22 Strictly speaking, military law applies to the army alone.
Air force law was founded on the army’s scheme of discipline and closely resembles
it. Discipline within the navy derived from separate statutes but is today being brought
closer to army and air force law.23 A consolidation of military law is long overdue and
this will be achieved by the Armed Forces Bill 2006. Among the innovations of this
massive measure (of 275 clauses) are the proposals for a unified system of discipline
to replace the separate regimes for the three services currently in force.24 Because of
the loss of freedom involved in military service, it is important that, in the absence of
conscription, enlistments into the forces are voluntary. The formal process of enlistment
is laid down by the Army Act. The terms of engagement on which members of the
forces are enlisted are governed by regulations made by the Defence Council; it is 
provided that the statutory rights of existing members of the forces are not to be 
varied or revoked by a change of regulations except with their consent.25

The Army Act 1955 and its counterparts for the air force and the navy create a 
large number of offences, including mutiny, insubordination, disobedience to orders,
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desertion, absence without leave, malingering and, by s 69 (as amended by the Armed
Forces Act 1986), a residual offence of any act or omission to ‘the prejudice of good
order and military discipline’.26 It is also an offence against the Army Act, s 70, for
any person subject to military law to commit, whether in the United Kingdom or 
elsewhere, a civil offence, i.e. an offence punishable by English criminal law or which,
if committed in England, would be so punishable.27 It is not only serving members 
of the armed forces and reservists undergoing training who are subject to military 
law. As well as civilian employees of the Ministry of Defence who accompany the armed
forces when they are on active service, the Army Act 1955 makes subject to military
law, albeit with modifications, civilians who are employed outside the United
Kingdom within the limits of the command of any officer commanding a body of the
regular forces. Also subject to military law are the families of members of the armed
forces who are residing with them outside the United Kingdom and even relatives merely
staying with a service family on holiday.28

The main effect of this is to make the families of British servicemen and women 
overseas subject to be tried under military law for ‘civil offences’, defined here too as
acts or omissions punishable under English law or which, if committed in England,
would be so punishable. In Cox v Army Council,29 it was held that a ‘civil offence’ for
this purpose included the offence of careless driving on a public road in Germany.30

In view of difficulties encountered in entrusting such extensive jurisdiction over civil-
ians to courts-martial, the Armed Forces Act 1976 authorised the Secretary of State
for Defence with the approval of the Lord Chancellor to specify areas abroad to be
served by a Standing Civilian Court. The court deals with the less serious offences com-
mitted by civilians in the area concerned. It consists of a legally qualified magistrate,
appointed by the Lord Chancellor to the staff of the Judge Advocate-General (on which
see below); for dealing with juvenile offenders, he or she sits with two other persons.
As in the case of courts-martial, the sentencing powers of the Standing Civilian Court
were extended by the Armed Forces Acts 1986 and 1991 and a number of other reforms
were introduced in 1996.31 Nevertheless, concerns were expressed in one case where
the son of a serving soldier who had returned to England was sent back to Germany
to stand trial by court-martial for murder, thereby deprived of the right to trial by jury.32

Military law and police powers

There are a number of different police forces in the armed forces: known collectively
as the service police,33 these are the Royal Navy Regulating Branch, the Royal Marines
Police, the Royal Military Police and the RAF Police. These bodies come to public promin-
ence from time to time and are not to be confused with the Ministry of Defence Police.34

New powers of the service police (which do not apply to the MOD Police) were intro-
duced by the Armed Forces Act 2001. These are very similar to the powers contained
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in the Police and Criminal Evidence Act 1984 and relate to powers of stop and search,
the search of persons following arrest, as well as powers of entry, search and seizure
of property. There is a power to stop and search service personnel (or anyone ‘the 
service policeman has reasonable grounds for believing to be subject to service law’) 
for stolen or prohibited articles, drugs or Her Majesty’s stores (s 2). The power may
only be exercised on reasonable suspicion and may be exercised in a public place or on
property occupied or controlled by the armed forces; but not in a dwelling or service
living accommodation. In some cases these powers may also be exercised by the 
commanding officer of a member of the armed forces (s 4).

The Armed Forces Act 2001 now requires a warrant to be obtained before residen-
tial premises are searched for evidence relating to a number of specified offences under
the service Acts (or any other offence specified in a ministerial order). The warrant must
be issued by a judicial officer (on whom see later) on an application by a service police
officer; and the residential premises to which it applies are accommodation for military
personnel or other premises ‘occupied as a residence (alone or with other persons) by
(i) a person who is subject to service law, or (ii) a person who is suspected of having
committed while subject to service law an offence in relation to which the warrant is
sought’ (s 5). In some circumstances a search may be authorised by a commanding officer
(s 7), although in these circumstances the search and any subsequent seizure must be
reviewed by a judicial officer as soon as practicable (s 8). Provision is made for access
to excluded or special procedure material.35 Service police officers may enter residen-
tial premises to arrest a person ‘under any of the services Acts’ or to save life or limb
or prevent serious damage to property (s 9). They may also search a person who has
been arrested (s 10), while the Police and Criminal Evidence Act 1984, ss 18–22 
has been adapted for application by the service police (s 11).36

As already indicated, these provisions of the Armed Forces Act 2001 do not apply
to the Ministry of Defence Police. This is a civilian force of some 3,800 dedicated to
meeting the policing requirements of the MoD.37 Proposals to extend the role of the
MoD Police to include general policing duties were excluded from the Armed Forces
Bill in 2001 in the face of parliamentary opposition and the need to ensure that 
the Bill was not delayed before the expected general election. The Anti-terrorism, 
Crime and Security Act 2001 provided another opportunity for these measures to be
introduced. The latter Act amends the Ministry of Defence Police Act 1987 so that
members of the MoD police may assist on request the members of another police 
force in the execution of their duties in relation to a particular incident, investigation
or operation.38 When performing any such role, the members of the MoD police have
the powers and privileges of constables for the purposes of the incident, investi-
gation or operation. There is also provision for the chief officer of any police force 
to request the Chief Constable of the MoD police to provide constables or other 
assistance ‘for the purpose of enabling that force to meet any special demand on its
resources’.39

Military law and human rights

Military law is the basis of discipline in the armed forces, for a disciplined force could
not be run on the ordinary law applicable to civilians. But it does not follow from this
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that those who join the armed forces should be required to surrender the right to 
be treated fairly or that they should be expected to waive their human rights. In 1994
(as a result of the requirements of EC law), the Sex Discrimination Act 1975 was extended
to members of the forces40 and there have been many cases, some highly controversial,
involving servicewomen who were discharged because of their pregnancy and who were
able successfully to seek compensation as a result.41 The regulations extending the 1975
Act provide that nothing is to render unlawful an act done for the purpose of ensur-
ing the combat effectiveness of the naval, military or air forces of the Crown.42 The
Race Relations Act 1976 applied to the armed forces from the time of enactment,43

although initially enforcement was by way of a complaint to the Defence Council under
the Army Act 1955.44 Following the Armed Forces Act 1996, complaints relating to
race discrimination, sex discrimination and equal pay may now be made to employ-
ment tribunals, although in all cases complainants are required to submit their case
for consideration under the services’ internal grievance procedures, a requirement
which at least in sex discrimination complaints involves a qualification rather than an
extension of an existing right.

Particularly controversial has been the policy of the armed forces towards homo-
sexual men and women. Although homosexual acts in the armed forces were not 
unlawful,45 homosexual activity or orientation was an absolute bar to membership of
the armed forces and could lead to discharge. It was held by the Court of Appeal in
1994 that the policy was not irrational, although the view was also expressed that ‘so
far as this country’s international obligations are concerned, the days of this policy are
numbered’.46 The European Court of Human Rights held the practice to breach art 8
of the ECHR,47 and on 12 January 2000 the government announced that the ban had
been lifted. No primary or secondary legislation was necessary for this purpose,
although a new Code of Social Conduct was introduced at the same time to deal with
the personal relationships of those serving in the armed forces. The code is designed
to apply across the forces, regardless of service, ‘gender or sexual orientation, rank or
status’ and to ‘complement existing policies’ such as those dealing with bullying,
harassment and discrimination. At the heart of the code is what is referred to as the
service test whereby people are judged not on the basis of their sexuality but on whether
their ‘actions or behaviour’ have ‘adversely impacted’ or are ‘likely to impact on the
efficiency or operational effectiveness of the service’.48 The Employment Equality
(Sexual Orientation) Regulations 2003 – aimed at discrimination in the fields of
employment and vocational training – extend to service in the armed forces.49 The intro-
duction of the Human Rights Act 1998 has provided opportunities for a wider range
of human rights issues to be raised in the domestic courts, though in R (Purja) v Ministry
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of Defence50 it was held that the discriminatory treatment of Gurkha soldiers in terms
of pay and pensions was not a violation of Convention rights.

Military discipline and human rights

Pending the enactment and implementation of the Armed Forces Bill 2006, offences
against military discipline continue to be governed by the service discipline Acts,51 the
Queen’s Regulations and procedural regulations. The following account is based
mainly on the arrangements in the army. These arrangements have been significantly
revised on a number of occasions since 1996 in order to comply with the ECHR, the
Strasbourg court having held on a number of occasions that military law failed to 
comply with arts 5 (right to liberty) and 6 (right to a fair trial) of the Convention. The
Convention has had an impact on the earliest stages of military discipline procedure,
including the decision whether a suspect should be detained pending trial by court-
martial. This obviously raises art 5 issues and the European Court of Human Rights
held that the role of the applicant’s commanding officer in authorising his pre-trial 
detention violated art 5(3), which calls for detained persons to be ‘brought promptly
before a judge or other officer authorised by law to exercise judicial power’.52 There
are now detailed statutory procedures for dealing with detention before charge, after
charge and during the conduct of court-martial proceedings. In the case of detention
before charge, the procedure is now similar to that operating in civil law under the
Police and Criminal Evidence Act 1984. In particular, any detention beyond 48 hours
requires the authority of a judicial officer and may not extend beyond 96 hours.53 Judicial
officers are appointed for this purpose by the Judge Advocate-General; as we have seen,
they now have other responsibilities in the sphere of military law.

A person charged with an offence against military discipline may be dealt with in
one of two ways. Under the Army Act 1955, s 76 (and the comparable provisions of
the other service Acts) certain alleged breaches of military discipline may be dealt with
summarily by a commanding officer. But concerns that this may not be compatible with
the ECHR led in 1996 to the introduction of a new procedure (revised in 2000) whereby
the accused could elect trial by court-martial. Where the accused is content to be dealt
with by his or her commanding officer, there were still concerns that there was no appeal
to ‘a judicial process’.54 Consequently, the Armed Forces Discipline Act 2000 created
a new summary appeal court to hear appeals from the findings of or sentence imposed
by the commanding officer, or both (s 14). This court consists of a judge advocate
appointed by the Judge Advocate-General, and two other serving officers who will be
‘generally from the appellant’s service’, but ‘from outside his chain of command’.55 The
procedure in the summary appeal court is designed to mirror the procedure of the Crown
Court when dealing with appeals from the magistrates’ court. The appeal takes the
form of a rehearing, but the summary appeal court may not impose a punishment more
severe than that imposed by the commanding officer. Proceedings are to be held in 
public except in cases prescribed.

There are thus two types of case which may be dealt with by court-martial: summary
cases where this is elected by the accused person; and non-summary cases.56 A pivotal
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position was occupied in the past by the Convening Officer, who determined the charges
and appointed the court-martial; the decision of the latter would not take effect until
confirmed by the Convening Officer. In Findlay v United Kingdom57 these arrangements
were found to be in breach of art 6 of the ECHR and the procedures have been over-
hauled as a result. In 1995, the government undertook to establish new prosecuting
authorities staffed by legal officers, with the responsibility to decide whether to pro-
secute, what charges should be brought and to conduct the prosecutions. In the army,
this role is now performed by the Army Prosecuting Authority. It is no longer the case
that the decisions of the court-martial must be confirmed by the Convening Officer,
though findings of guilt are subject to review by the Reviewing Authority, which has
a discretion to reduce but not increase a sentence.58 This means that they take immedi-
ate effect, although there is a right of appeal to the Courts-Martial Appeal Court, in
accordance with procedures in the Courts-Martial (Appeals) Act 1968.59

Courts-martial, the Judge Advocate-General and 
the Courts-Martial Appeal Court

Apart from field general courts-martial (which are only assembled on active service),60

courts-martial are of two different kinds: general courts-martial and district courts-
martial; the latter try less serious cases and have no authority to try officers.61 Amendments 
to the composition of these bodies were introduced by the Armed Forces Act 2001. 
A general court-martial consists of a president (who is a military officer), a judge advo-
cate (who is legally qualified) and at least four other members who must be military
officers, of whom up to two may be warrant officers. A district court-martial consists
of a president (who is a military officer),62 a judge advocate, and at least two other
members who must be military officers, one of whom may be a warrant officer. The
role of the judge advocate is said to be equivalent to that of the judge in the Crown
Court.63 Field general courts-martial consist only of three members and may but need
not include a judge advocate.64 Courts-martial have the power to require the attend-
ance of witnesses (under arrest if necessary) and to award costs.65 The procedural reforms
introduced in 1995 and 2000 have pulled the army court-martial system more into line
with the ECHR,66 though there may still be a question mark about the naval proced-
ures,67 as well as the summary jurisdiction of the commanding officer.68 The other 
major impact of the human rights movement on military law has been the removal of
capital punishment as a possible sentence for breach of military law. This change was
introduced by the Human Rights Act 1998 (s 21) in response to backbench pressure.

A key actor in the court-martial procedure is the Judge Advocate-General, who appoints
the judge advocates to be members of courts-martial. The office of Judge Advocate-
General has been in continuous existence since it was created in 1666. The incumbent
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must have a ten-year qualification within the meaning of the Courts and Legal Services
Act 1990 and is appointed by the Crown on the advice of the Lord Chancellor. He 
or she may be removed from office only for inability or misbehaviour.69 The Judge
Advocate-General has an overall responsibility to monitor the criminal justice system
of the army and the RAF, in order to ensure that it works properly and efficiently.
(There is a separate Judge Advocate of the Fleet for the Royal Navy.) The office is not
governed by statute but by the incumbent’s letters patent which provide that all mem-
bers of both the army and the RAF are subject to his or her authority. It is thought
important that the office is purely a civilian one and that the Judge Advocate-General
is separate and independent from the forces it is his or her duty to serve. The office
was in 2006 held by a circuit judge.

An important link between military courts and the ordinary judicial system is pro-
vided by the Courts-Martial Appeal Court, which is governed by the Courts-Martial
(Appeals) Act 1968. The judges of the court are the Lord Chief Justice, the judges of
the Court of Appeal and such of the judges of the Queen’s Bench Division of the High
Court and corresponding judges for Scotland and Northern Ireland as may be nomin-
ated, together with such other persons of legal experience as the Lord Chancellor may
appoint.70 A person convicted by a court-martial may appeal to the court against both
conviction and sentence, which means that all court-martial decisions are subject to
scrutiny by a civilian court. But leave to appeal must be obtained from the court itself
and only one application for leave to appeal may be made.71 In deciding an appeal,
the court must consider whether a conviction is in all the circumstances unsafe; other-
wise the appeal must be dismissed.72 A further appeal to the House of Lords lies by
leave of the court or of the House on a point of law of general public importance.73

The High Court has no power to make mandatory, prohibitory or quashing orders 
‘in relation to the jurisdiction of a court-martial’ under the three service Acts, a 
restriction which applies to matters relating to trial by court-martial for an offence or
appeals from a Standing Civilian Court.74 This is an important change introduced by
the Armed Forces Act 2001 to bring court-martial procedure into line with the Crown
Court in non-military cases. Where such cases are tried on indictment, there is no right
to seek judicial review, there being a right to appeal if the defence is unhappy with the
way a trial is conducted. In the same way, the only redress against a court-martial is
by way of an appeal to the Courts-Martial Appeal Court.75

C. The armed forces and the ordinary law

Dual jurisdiction

To what extent are the military subject to the ordinary law? We have already seen that
the role of the ordinary law by way of judicial review has been removed from the area
of military discipline, but that the judges of the Courts-Martial Appeal Court are the
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senior judges from the civil courts. It does not follow, however, that those who are
subject to the military law are not also subject to the ordinary criminal law and to the
jurisdiction of the criminal courts in the United Kingdom. In the context of military
law, by a somewhat confusing usage which will be followed here, the ordinary crim-
inal courts are referred to as ‘civil courts’ to distinguish them from military courts.
Except so far as Parliament provides otherwise, the soldier’s obligations under the Army
Act and Queen’s Regulations are in addition to his or her duties as a citizen. As we
have seen, s 70 of the Army Act provides that a civil offence committed by a person
subject to military law may be dealt with as an offence against military law; but cer-
tain serious crimes (including treason, murder, manslaughter and rape) must, if com-
mitted in the United Kingdom, be tried by the competent civil court.

Does the dual jurisdiction of the military and civil courts lead to a possible conflict
of duty for the soldier? In theory there is no conflict since military law is part of the
law of the land and a soldier is only required to obey orders which are lawful.76 If an
order involves a breach of the general law, a soldier is not only under no obligation
to obey it but is under an obligation not to obey it. In practice, particularly when troops
are operating in a peace-keeping role within the United Kingdom at a time when the
civil courts are functioning, as in Northern Ireland, soldiers may be placed in an awk-
ward position. They are not trained, nor may they have time, to assess the legality of
an order. But if, for example, unlawful injuries are inflicted on a citizen as the result
of compliance, the soldier may be liable to an action for damages or to a criminal 
prosecution. In principle, the defence of obedience to the order of a superior is not
accepted by the civil courts if the order is unlawful. But if a soldier disobeys an order
claiming that it is unlawful, a court-martial may hold that it was lawful. The practical
difficulty for the soldier is only partially eased by the possibility of an appeal to the
Courts-Martial Appeal Court, whose judges are in a position to ensure that military
law and the ordinary law do not conflict; indeed, their duty is to use their powers ‘so
far as they think it necessary or expedient in the interests of justice’.77 But it may be
better to leave the soldier in a position of some difficulty and for the circumstances to
be relied on in mitigation of a criminal offence, than to place him or her and thus the
army outside the ordinary law.

There is little direct authority on this matter. In Keighley v Bell, Willes J expressed
the opinion that if a prosecution results from obedience to an order, the soldier who
obeys it is not criminally liable unless the order was necessarily or manifestly illegal.78

This opinion was followed during the Boer War by a special court in South Africa which
acquitted of murder a soldier who had shot a civilian in obedience to an unlawful order
given to him by his officer,79 a decision which today seems an alarming one in view of
the facts. It would seem that for the defence to succeed the mistaken belief in the 
legality of the order must be reasonable and this would be a matter for the jury to
decide. In a Scottish case, Her Majesty’s Advocate v Hawton and Parker, when a naval
officer and a marine were charged with killing a fisherman on a trawler which was
being intercepted by a naval vessel, Lord Justice General McNeill said: ‘It was the duty
of the subordinate to obey his superior officer, unless the order given by his superior
was so flagrantly and violently wrong that no citizen could be expected to obey it.’80

This test is materially different from that proposed by Willes J but there was in the
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Scottish case no order to kill. In the circumstances in which British troops have been
used in Northern Ireland, the question of criminal liability for the death or injury of
a civilian will normally depend not on the legality of army orders but on whether a
soldier’s use of firearms is reasonably justifiable in the immediate circumstances.81 It
was held in R v Clegg82 that a soldier who killed a person by discharging a firearm in
self-defence was guilty of murder rather than manslaughter where the force used was
excessive and unreasonable.

Criminal offences and civil liability

In practice, most criminal offences committed by members of the armed forces in the
United Kingdom are dealt with in peacetime by the civil courts. The decision rests with
the civil prosecutor: but offences affecting the person or property of a civilian will 
usually be prosecuted in the civil courts.83 Even alleged breaches of the Official Secrets
Acts may be dealt with in civil rather than military courts, as with the prosecution of
eight signals personnel based in Cyprus who were prosecuted unsuccessfully in 1986
under the 1911 Act for allegedly passing intelligence information to enemy agents in
return for sexual favours.84 Where a person subject to military law has been tried for
an offence by court-martial or has been dealt with summarily by his or her commanding
officer, a civil court may not try him or her subsequently for the same or substantially
the same offence.85 Apart from this there is no restriction on a civil court trying a 
member of the armed forces for an offence under criminal law. A person tried by a
civil court in the United Kingdom or elsewhere is not liable to be tried again under
military law in respect of the same or substantially the same offence.86 In general, a
person who is no longer subject to military law is liable to be tried under military law
for offences committed while he or she was so subject, but only within prescribed time
limits after he or she ceased to be subject to military law (three months in the case of
summary proceedings and six months in the case of trial by court-martial).87

Apart from the criminal liability of service personnel, questions also arise as to whether
the Crown can be vicariously liable in tort or delict for the acts or omissions of 
members of the armed forces. The problem could arise in the event of a member of
the armed forces negligently causing damage to another member of the services or to
a third party; and such a case could arise either in wartime or in peace. Before the
Crown Proceedings Act 1947 difficulties would have been faced by some applicants 
(particularly those who were themselves members of the armed forces) by virtue of the
Crown’s immunity from liability. But even with the passing of the Act difficulties would
still be encountered by a member of the armed forces who was injured by the negli-
gence of another, if the Secretary of State issued a certificate under s 10 of the 1947 Act
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that the (death or) injury of the applicant was attributable to service for the purposes
of a war pension. However, s 10 was repealed in 198788 though the 1987 Act does
not apply to injuries caused by events before 1987.89 Complex provision is made for
the revival of s 10 of the 1947 Act in response to any ‘imminent national danger or
of any great emergency’ or ‘for the purposes of any warlike operations in any part of
the world outside the United Kingdom’. The order must be made by the Secretary of
State, the power being exercisable by statutory instrument which is subject to annul-
ment by Parliament. As a result of the 1987 Act, it is thus possible for a member of the
armed forces to sue the Ministry of Defence, not only in respect of injuries sustained
by the negligence of another as a result of military operations in peacetime (as in Northern
Ireland), but also in times of war or other hostilities (as in the case of the campaign
in Afghanistan in 2001–2, and the invasion and occupation of Iraq since 2003).

For reasons explained this is a matter about which there is not a great deal of author-
ity.90 There is, however, authority for the view that the Crown could be vicariously
liable for injuries sustained by a member of the armed forces as a result of the negli-
gence of another in peacetime91 and by third parties as a result of negligence by a 
member of the armed forces who was not engaged at the time in operations against
the enemy.92 But there is also authority for the view that there is no liability to a third
party where the injury is sustained by the negligence of a member of the armed forces
while in the course of an actual engagement with the enemy.93

In Mulcahy v Ministry of Defence94 a soldier deployed in Saudi Arabia during the Gulf conflict was
injured as a result of a fellow soldier negligently causing a howitzer to fire while the plaintiff was fetch-
ing water from the front of the gun. An action for damages for negligence, claiming that the Ministry
was vicariously liable, was struck out by the Court of Appeal on the ground that it disclosed no cause
of action. Although no order had been made under s 2 of the 1987 Act to revive s 10 of the Crown
Proceedings Act 1947, it was nevertheless held that (adopting a dictum of the High Court of Australia)95

there is no civil liability for injury caused by the negligence of persons in the course of an actual
engagement with the enemy, in accordance with ‘common sense and sound policy’. In the view of
Sir Iain Glidewell, ‘it could be highly detrimental to the conduct of military operations if each soldier
had to be conscious that, even in the heat of battle, he owed [a duty of care] to his comrade’.

This immunity (sometimes referred to as ‘combat immunity’) does not, however, apply
to negligence causing loss or damage to individuals during policing and peacekeeping
operations, such as those in Kosovo.96 But the government may be liable under the
Human Rights Act 1998 for the conduct of its armed forces during military oper-
ations. Such liability could arise where British soldiers are responsible for the violation
of the Convention rights of foreign nationals in territories over which British troops
have control. In R (Al Skeini) v Secretary of State for Defence,97 however, it was held
that the Act did not apply to the case of five men killed on the street or in their home
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by British troops in Basrah because it could not be said that Basrah was under British
control at the time. Different considerations applied in the case of a sixth man killed
while in the custody of the British army,98 though in that case an army investigation
had been conducted and court-martial proceedings were pending against seven soldiers.
In very exceptional circumstances, extreme misconduct could bring members of the armed
forces (and their political leaders) within the jurisdiction of the International Criminal
Court for war crimes.99

Visiting Forces Act 1952

Just as it is necessary for British military jurisdiction to be exercised when British forces
are stationed abroad, so it is necessary that foreign troops stationed in the United Kingdom
should be able to enforce their own military law. This would be unlawful without the
authority of Parliament. The Visiting Forces Act 1952 gave effect to an agreement reached
between parties to the North Atlantic Treaty on the legal status of the armed forces
of one state when stationed in the territory of another.100 It also applies to forces from
member states of the Commonwealth which are stationed in the United Kingdom and
it may be extended to forces from other countries by Order in Council. The Act was
extended by the Armed Forces Act 1996 to apply also to countries with which this
country has ‘arrangements for defence cooperation’, to accommodate the possibility
of military personnel from the countries of central and eastern Europe exercising in
the UK.

Under Part I of the Act, the service courts and service authorities of visiting forces
may exercise in the United Kingdom all the jurisdiction given to them by their own
national law over all persons (including civilians accompanying the visiting forces) who
may be subject to their jurisdiction; the death penalty may not, however, be carried
out in the United Kingdom unless under United Kingdom law the death sentence could
have been passed (s 2). The Act excludes the jurisdiction of criminal courts in the United
Kingdom over members of visiting forces only if the alleged offence (a) arises out of
and in the course of military duty; or (b) is one against the person or a member of the
same or another visiting force, for example, murder or assault; or (c) is committed against
property of the visiting force or of a member thereof (s 3). The service authorities of
the visiting force may, however, waive jurisdiction over such an offence. A member of
a visiting force who has been tried by his or her own service court cannot be put on
trial in a United Kingdom court for the same offence (s 4). Police powers of arrest 
and search in respect of offences against United Kingdom law may still be exercised
notwithstanding the jurisdiction of the visiting service authorities, but the police may
deliver an arrested member of a visiting force into the custody of that force (s 5). The
1952 Act also makes provision for the settlement by the Secretary of State for Defence
of certain civil claims in respect of acts or omissions of members of visiting forces 
(s 9).

In Part II of the 1952 Act, s 13 confers important powers on the police and on United
Kingdom courts to arrest and hand over into the custody of the appropriate visiting
force persons who are deserters or absentees without leave from the forces of any coun-
try to which the Act applies. In R v Thames Justices, ex p Brindle,101 the Court of Appeal
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held that this power could be exercised in respect of any person who had deserted from
any of the forces of a country to which the Act applied and was not restricted to per-
sons who had deserted from visiting forces while they were serving in the United Kingdom;
thus a United States citizen who deserted from a unit of the US army in Germany and
came to England could be handed over to the US authorities in England, who might
then return him in custody to the United States. A British civilian, or a member of the
British armed forces, may be required to appear before a service court of visiting forces
in order to give evidence. In such cases the summons must be issued by ‘an officer 
of any of the home forces’.102 Difficulties of a different kind arose in relation to the
community charge; although visiting forces were exempt, British wives of US service
personnel were not.103       
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Chapter 17

THE TREASURY, PUBLIC EXPENDITURE 
AND THE ECONOMY

Government policies for taxation and public expenditure have long been liable to 
give rise to legal and constitutional disputes. In the 20th century, the responsibilities
of central government widened to include not just raising and spending the proceeds
of taxation to meet the costs of government but also the tasks of overseeing the national
economy, maintaining policies on employment and the social services, and securing 
a sound external balance of payments. These responsibilities will continue long into
the 21st century. In chapter 10 C, an account was given of the financial procedures of
Parliament. The present chapter deals in outline with the main financial procedures of
government. These matters are mostly the responsibility of the Treasury which, with
the Cabinet Office, is at the centre of government. We also deal with the institutional
structures which have evolved for the purpose of management of the economy, now
principally a Treasury responsibility.

A. The Treasury1

Since 1714 the ancient office of Lord High Treasurer has been in commission; that is,
its duties have been entrusted to a board of commissioners. Today the commissioners
are the First Lord of the Treasury, an office held by the Prime Minister; the Chancellor
of the Exchequer; and the Junior Lords of the Treasury, who are the assistant govern-
ment whips in the House of Commons. The Treasury Board never meets, individual
ministers being responsible for the Treasury’s business. The Chancellor of the Exchequer’s
responsibilities cover the whole range of Treasury business, including the control of
public expenditure and the direction of economic and financial policy. The other Trea-
sury ministers include the Chief Secretary to the Treasury, who is often a member of
the Cabinet and deals with public expenditure planning and control, public sector 
pay, and the public services. Other ministers include the Paymaster General, who has
strategic oversight for the tax system, and the Financial Secretary to the Treasury who
is responsible for procurement policy, competition and regulation policy, enterprise and
productivity, regional economic policy, excise duties and the public finance initiative.
The Economic Secretary to the Treasury deals with financial services, foreign exchange
reserves and debt management policy, and personal savings policy. The Parliamentary
Secretary to the Treasury acts as the government’s chief whip in the Commons and has
had no connection with Treasury business since political patronage in the civil service
disappeared in the 19th century.
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Functions of the Treasury

The Treasury’s functions were formerly concerned primarily with financial matters, 
including the imposition and regulation of taxation, the control of expenditure and
the management of the government’s funds and accounts. But in the 20th century, except
for two periods when a separate department for economic affairs was established (for
some months in 1947 and between 1964 and 1969), the Treasury also became an 
economic policy department. Since a review of senior management structures in 1995,
its work is organised into a number of directorates. These deal with matters such as
macroeconomic policy and international finance; budget and public finances; finance
regulation and industry; financial management and reporting; and public services. The
Treasury has a strong complement of the most senior civil servants, who include the
Permanent Secretary to the Treasury. There are also a number of executive agencies
within the Treasury, including the Office for National Statistics and the Royal Mint.
Her Majesty’s Revenue and Customs was established in 2005 following the merging
of Customs and Excise with the Inland Revenue.2 The Commissioners for Revenue and
Customs are civil servants, and have assumed the responsibilities previously discharged
by the Inland Revenue and the Customs and Excise. The former – established in 18493

– was responsible for the administration of income and corporation tax; the latter –
established in 1909 following the merger of two separate boards for customs and 
excise – was responsible for VAT and excise duty. In the exercise of their functions,
the Commissioners must comply with directions of a general nature given by the
Chancellor of the Exchequer, who is responsible to Parliament for their work.4

The economic functions of the Treasury, together with its control over spending, 
give the Department a uniquely powerful position in government. Responsibility for
monetary policy has been devolved to the Monetary Policy Committee of the Bank of
England (see below), at the same time as other initiatives (such as public service agree-
ments) (see below) have tightened the Treasury’s grip on the activities of other depart-
ments. It is inevitable that the Treasury’s pursuit of its eight published objectives 
will mean that it develops close working relationships with other departments. These
objectives include improving the quality and cost effectiveness of public services;
increasing the productivity of the economy and expanding economic and employment
opportunities for all; and promoting a fair, efficient and integrated tax and benefit 
system with incentives to work, save and invest.5 Concern has been expressed that 
the Treasury has become more powerful in recent years, that its influence over the stra-
tegic direction of the government has grown, and that it is exercising too much influence
on policy making.6 According to the House of Commons Treasury Committee, ‘in the
case of the [since re-organised Department of Social Security], the impression is given
that the Treasury has taken charge of the welfare reform process’ and that ‘in the case
of the DTI, the Treasury gives the impression of having taken charge of microeconomic
policy’.7 But complaints about the power of the Treasury are as old as government
itself, although they do appear to be made now with greater intensity.

Statutory powers of the Treasury

Since the beginning of the Second World War the Treasury has had statutory power
to freeze the assets of foreign nationals. But as contained in the Emergency Law 
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(Re-enactments and Repeal) Act 1964, these powers were designed to be used on the
outbreak of armed hostilities. Extended powers were introduced by the Anti-terrorism,
Crime and Security Act 2001 to enable the Treasury to freeze the assets of suspected
terrorists as well.8 Under s 4 of the 2001 Act, the Treasury may make a freezing order
if two conditions are satisfied. The first is that the Treasury reasonably believes that 
(a) action to the detriment of the United Kingdom economy (or part of it) has been 
or is likely to be taken by a person or persons; or (b) action constituting a threat to
the life or property of one or more United Kingdom nationals has been or is likely 
to be taken by a person or persons. The second condition is that the person who has
taken or who is likely to take the action is (a) the government of a country or territory
outside the United Kingdom, or (b) a resident of a country or territory outside the 
United Kingdom.9 Concern was expressed in Parliament that these measures were 
‘extraordinarily wide’ and would allow the freezing of assets of persons other than 
suspected terrorists, a feature of the Act openly acknowledged by the government.10

Apart from the scope of the power, the other notable feature of this provision is 
the procedure for making a freezing order. Curiously, the order is made not on an 
application to a court, but by statutory instrument. The order is valid once made and,
although it has to be laid before Parliament, it may be effective without the consent
of Parliament, which must be given within 28 days of the order being made.

No explanation was given as to why a court was an inappropriate venue for restraints
of this nature or why the statutory instrument procedure was thought appropriate for
‘ad hominem’ measures designed to target individuals as well as governments. The Treasury
has, however, preferred to use other sources of legal authority to freeze the financial
assets of suspected terrorist organisations; this authority is found in regulations intro-
duced in 2001 and 2002,11 to give effect to UN Security Council Resolutions 1373 and
1390 respectively. Indeed, it has been suggested that it is unlikely that the 2001 Act
would be used against terrorist assets while these latter powers remain in force.12 The
2001 Order allows the Treasury to freeze the assets of people reasonably suspected to
be involved in terrorist activity, with the definition of terrorism being drawn directly
from the Terrorism Act 2000. This measure is thought to be more advantageous and
more appropriate than the powers in the 2001 Act, not least because it is not limited
to foreign nationals.13 Unlike the 2001 Act, the 2001 Order provides for an appeal to
the High Court or the Court of Session by individuals and others who are the subject
of a freezing order. It was reported in September 2005 that the Treasury had taken
‘administrative action’ against groups proscribed under the Terrorism Act 2000. In all
cases this had involved freezing the funds, financial assets, and economic resources of
the proscribed groups in question.14 Individual bank accounts have also been frozen
under a procedure whereby the Treasury instructs the Bank of England to direct finan-
cial institutions that the funds of named individuals have been frozen.

B. The Bank of England

The Bank of England was first established in 1694, mainly to provide loans to meet
the needs of the Crown; it eventually became the government’s bankers for all 
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purposes. It was taken into public ownership under the Bank of England Act 1946,
although the Treasury had for many years been able to control its policies. Under the
1946 Act, the Bank of England remains a separate institution from the Treasury and
it is not a government department, although the governor and directors of the Bank are
appointed by the Crown15 and the Treasury may issue formal directions to the Bank;16

not now, however, in relation to monetary policy.17 But it has been pointed out that
‘unlike the detailed constitutions of some of the other central banks’, the 1946 Act ‘did
not accord the Bank stated duties and responsibilities’.18 Instead, it was an ‘apparently
simple Act by which the Treasury merely acquired stock from the Bank’s proprietors,
made arrangements for the Crown to appoint the Governors and directors, and gave
legal support firstly to the ultimate authority of the Treasury over the Bank in matters
of policy and secondly to the authority of the Bank over the banks’.19 The position of
the Bank has been substantially reformed by the Bank of England Act 1998.

Constitution and functions

The constitution of the Bank of England is now governed by the Bank of England Act
1998, which makes a number of radical changes to the functions performed by the
Bank. The Bank continues to be governed by a court of directors, which consists of
the governor, two deputy governors and 16 directors, all appointed by the Crown. It
was the optimistic intention of the government that the directors would be repres-
entative of the nation as a whole.20 The governor and deputy governors are appointed
for renewable periods of five years; and the directors for three. Members of the court
may be removed from office by the Bank for a number of prescribed reasons, with 
the consent of the Chancellor of the Exchequer (Sch 1). The functions of the court of
directors as set out in the 1998 Act are to ‘manage the Bank’s affairs, other than the
formulation of monetary policy’ (which is the responsibility of the Monetary Policy
Committee) (s 2(1)). These functions include in particular ‘determining the Bank’s 
objectives (including objectives for its financial management) and strategy’ (s 2(2)).
Provision is also made in s 3 to give an ‘enhanced role to the non-executive directors
of the Bank, who [are to] ensure that the bank performs its functions effectively and
manages its resources efficiently’.21 The Bank must report annually to the Chancellor
of the Exchequer, who must lay the report before Parliament (s 4).

The Bank has a number of responsibilities which have evolved over its long history:
these include acting as banker to the government and to the clearing banks; the imple-
mentation of monetary policy; the issue of currency.22 A major initiative introduced in
1997 was to give the Bank operational responsibility to set interest rates.23 This step
was taken by the Prime Minister and the Chancellor of the Exchequer, without con-
sulting the Cabinet, in order ‘to ensure that decision-making on monetary policy was
more effective, open, accountable, and free from short term political manipulation’.24
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Under the 1998 Act the Bank is responsible for monetary policy within the objectives
set out in the Act: these are to maintain price stability and to support the economic
policy of the government, ‘including its objectives for growth and employment’ (s 11).
Provision is also made for the government to set the inflation target for the bank, which
is reviewed annually and announced in the Budget; it is the operational responsibility
of the bank to achieve that target (s 12).25 It is the specific responsibility of the
Monetary Policy Committee of the Bank of England to formulate monetary policy. The
committee consists of the governor and the deputy governor, two senior Bank officials
with responsibility for monetary policy and market operations, but also ‘four other
expert members appointed from outside the Bank by the government’.26 The Treasury
has reserve powers to give the Bank directions relating to monetary policy in ‘extreme
economic circumstances’ (s 19).27

Transparency and accountability

A great deal of secrecy has traditionally surrounded matters of national finance and 
it remains the case that there are still restrictions on access to banking and financial
information. Public interest immunity applies to documents ‘which cover discussions
and communications between the bank and the government’, as well as to financial
information communicated to the government and to the Bank by major businesses.28

It is also the case that the Freedom of Information Act 2000 has an exemption for
information the disclosure of which would or would be likely to prejudice the finan-
cial interests of any administration in the United Kingdom (s 29).29 But for all that,
important steps in the direction of greater transparency were taken in 1997 and con-
tained in the Bank of England Act 1998. We have already referred to the requirement
that the Bank publish an annual report. Perhaps more importantly, the interest rate
decisions of the Monetary Policy Committee must be published immediately (s 14), and
minutes of the meetings of the Committee must be published within six weeks (s 15).
The Bank must (now by statute) also prepare a quarterly inflation report, which must
be published (subject to the approval of the Monetary Policy Committee) (s 18).

Transparency of decisions and decision-making is itself a form of accountability and
will enhance the scrutiny which Parliament can provide. Between 1969 and 1979 the
Bank was, in some of its activities, subject to investigation by the select committee on
the nationalised industries.30 Since 1979, the Bank has come within the sphere of the
Treasury and Civil Service Committee and now the Treasury Committee, as one of the
‘associated public bodies’ related to the Treasury.31 A major study of the Bank was
conducted by the Treasury and Civil Service Committee in 1993,32 which is said to
have influenced the reforms introduced in 1997.33 Several times a year, senior officials
of the Bank appear before the Treasury Committee to answer questions on the Bank’s
inflation reports. The Committee has also shown considerable interest in the work of
the Monetary Policy Committee: in addition to examining the work of the MPC,34 the
Treasury Committee also holds confirmation hearings to see whether those nominated
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to the MPC are adequately qualified, a power which the Treasury Committee asserted
in 1997.35 Between 1998 and 2003, successive Committees held 20 appointment hear-
ings with members of the MPC,36 though in only one case did the Committee call an
appointment into question,37 but the views of the Committee are not binding on the
Treasury. Valuable scrutiny work is also undertaken by what is now the House of Lords
Economic Affairs Committee.38

C. Public finance

The annual cycle of revenue and expenditure that was established in the 19th century
depended on a highly centralised system of financial procedure built up by a combi-
nation of statutory and parliamentary rules, Cabinet conventions and administrative
practices. In chapter 10 C we saw that without the formal authority of Parliament the
Crown could neither raise money by taxation nor incur expenditure. While permanent
authority was given by statute for some forms of expenditure and revenue, authority
for much expenditure and taxation was given by Parliament strictly on an annual basis.
This led to the system by which each year the Treasury coordinated the expenditure
needs of the departments. While the annual cycle ensured that Parliament should regu-
larly approve the government’s financial proposals, the government in fact retained a
firm control over the House; thus by a standing order of the House dating from 1713,
the House could not consider new charges on the public revenue or new taxes except
on the recommendation of the Crown signified by a minister.39 This emphasised that
the government bore responsibility for all taxation and expenditure. In this section we
consider three issues which relate to that responsibility: the legal authority for the rais-
ing of money by taxation; the funds into which tax and other revenues are paid and
from which expenditure is made; and the procedures for accounting for government
finance.40

Authority for taxation

Permanent authority for tax collection is contained in such Acts as the Taxes Manage-
ment Act 1970 which makes provision for the collection and management of income
tax, corporation tax and capital gains tax. Under the direction of HM Revenue and
Customs, a citizen’s liability to tax is assessed by inspectors of taxes who are also civil
servants.41 In performing their duties, HM Revenue and Customs are subject to the
authority, direction and control of the Treasury.42 Where a taxpayer does not accept
that he or she has been correctly assessed for income tax, he or she has a right of appeal
to an independent tribunal which may be either the General Commissioners of Income
Tax or the Special Commissioners of Income Tax. From these tribunals, appeals on
points of law lie to the High Court in England or to the Court of Session in Scotland;
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further appeals may reach the House of Lords.43 The principal forms of indirect taxa-
tion, such as value added tax and customs and excise duties, are also administered 
now by HM Revenue and Customs. As with income tax, VAT and customs and excise
duties must be collected in accordance with the law and assessments are subject to an
appeal to the VAT and Duties Tribunal and thence to the court. The detailed rules of
these forms of taxation are contained in continuing Acts of Parliament, but the rates
of duty may be subject to variation from time to time by the Treasury or by a Secretary
of State under statutory authority.44 Many duties administered by HM Revenue and
Customs are directly affected by obligations which arise from British membership of
the EU.

Whenever a department demands payment of a tax or other charge from the 
citizen, the citizen may challenge the legality of the demand in the courts, but he or
she may first be required to appeal to the relevant tribunal. When such a dispute reaches
the court, the court may take into account the ancient principle in the Bill of Rights
that the authority of Parliament must be shown to exist if any charge on the citizen is
to be lawful.45 Thus a tax may not be imposed in reliance on a resolution of the House
of Commons alone, in the absence of a statute giving legal effect to the resolution.46

Subordinate legislation which infringes the Bill of Rights principle may be declared 
invalid by the courts.47 When in 1975 the television licence fee was increased, it was
held unlawful for the Home Office to use a discretionary power to revoke licences so
as to prevent viewers from receiving the benefit of an overlapping licence bought at
the lower rate just before the increased fee became operative.48 The courts control the
legality not only of the taxes which may be demanded but also of administrative steps
leading to a tax assessment: thus in Dyson v Attorney-General49 the court declared that
certain information demanded by the Commissioners of Inland Revenue on threat of
a £50 penalty could not lawfully be required. Money which has been paid to a public
authority under tax regulations which are ultra vires is recoverable by the taxpayer as
of right and with interest.50 The implications of the Human Rights Act 1998 for taxa-
tion (and for other areas of the Treasury’s work) have yet to be fully tested, although
arts 6 (right to a fair trial) and 8 (right to private life) of the ECHR are clearly 
relevant.51 So too is art 1 of the First Protocol which the government accepted had
been breached by a bereavement tax allowance made available to widows but not 
widowers.52 But the European Court of Human Rights has emphasised ‘a Contracting
State’s margin of appreciation in the tax field’,53 though one leading tax lawyer 
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has commented that ‘human rights doctrines are clearly having an influence on the
Revenue’.54

Although the assessment of tax is governed by law, some areas of tax adminis-
tration tend to escape judicial control. Thus the revenue authorities may exercise their
discretion not to enforce payment against an individual taxpayer or a class of taxpayers;
only in very exceptional circumstances could another taxpayer complain of such a 
decision to the courts.55 Although they have been criticised for doing so, the revenue
authorities may also issue extra-statutory concessions by which they announce that tax
due will be waived in certain circumstances56 and in other cases may agree a settle-
ment which is not a true estimate of liability, a feature of the investigation of wealthy
tax avoiders carried out by the Inland Revenue (now HM Revenue and Customs) which
was exposed by the prosecution of a senior tax inspector for corruption in 1997.57

But this power to grant concessions is necessarily a limited one, and in one case could
not be used to grant a bereavement allowance to widowers when the legislation made
provision only for widows, even though such discrimination was conceded by the 
government to violate Convention rights.58 Although it would not normally be proper
for the tax authorities to absolve a taxpayer from an undisclosed tax liability of which
the authorities were unaware, in principle it may be possible successfully to challenge
a decision by HM Revenue and Customs assessing liability to pay tax if it is unfair to
the taxpayer because the later conduct of the Revenue is similar to a breach of con-
tract or a breach of a representation in view of earlier events.59 This principle does not
enable a taxpayer to avoid payment of tax where a full disclosure of the facts has not
been made to the tax authorities.60

Consolidated Fund and other funds

With certain exceptions, all revenue derived from taxation is paid into the Consolid-
ated Fund.61 In the case of receipts which arise in the course of a department’s busi-
ness (for example, sales or fees for services provided), these may be appropriated in
aid of the department’s estimate of the resources which it will need, thereby reducing
the provision which would otherwise have to be made by Parliament. Formerly, all
money lent by the government came from the Consolidated Fund but in 1968 a 
separate account with the Bank of England was established, named the National
Loans Fund, through which all borrowing by central government and most domestic
lending transactions now pass. The operations of the two funds are very closely
linked: thus sums needed to meet charges on the National Loans Fund must be paid
into it from the Consolidated Fund and a process of daily balancing takes place
between the funds.62

The annual cycle of financial provision by Parliament proved unsuitable as a means
of financing activities of government which were in the nature of trading or business
undertakings. In 1973, it was provided that certain services (for example, the Royal

CAAC17  8/8/06  4:08 PM  Page 366



 

Chapter 17 · The Treasury, public expenditure and the economy 367

63 HMSO was privatised in 1996 and most of its functions were transferred to the Stationery Office Ltd.
The Royal Mint became a next steps agency in 1990. And see ch 13 D.

64 Government Trading Funds Act 1973.
65 Daintith and Page, p 136. The 1990 Act has since been amended by the Finance Acts 1991, 1993 and

2003.
66 See HC Deb, 8 January 1990, cols 726–9.
67 HM Treasury, Government Accounting, para 7.2.2.
68 Government Resources and Accounts Act 2000, s 7: this enables the Treasury to direct a government

department to prepare for each financial year accounts in relation to any specified matter.
69 Government Accounting, para 7.1.9.
70 SI 1993 No 938, amended by SI 2003 No 2094.
71 Ch 12 A.

Mint and Her Majesty’s Stationery Office)63 could be financed by means of a trading
fund established with public money, instead of by means of annual votes and appro-
priations from Parliament.64 The enabling powers in the Act were extended in the
Government Trading Act 1990 as part of civil service management changes. The 1990
Act ‘somewhat elaborated the 1973 regime, but did not change its general principles’.65

If it appears to a minister that any operations of a department are suitable to be financed
by a trading fund and that such a fund would be in the interests of improved efficiency
and effectiveness of the management of these operations, he or she may by order, with
Treasury concurrence, establish such a fund. The order may designate a person other
than the minister to control and manage the fund and it should also designate either
the National Loans Fund or the minister as the source of loans to the trading fund,
which in the first instance must come from money provided by Parliament.

These initiatives were designed to encourage the civil service to take a more business-
like approach to the efficiency and quality of the delivery of government services, by
introducing greater financial discipline akin to that under which private sector organ-
isations operate.66 Trading funds ‘remain government departments or parts of government
departments and, like other public bodies, are bound by the normal considerations of
regularity and propriety’.67 Most trading funds are likely to be established in agencies
created under the ‘next steps’ programme (which is considered more fully in chapter 13
D), although agencies which are not trading funds can now be required by the Treasury
to produce commercial-style accounts to be audited by the Comptroller and Auditor-
General and laid before Parliament.68 By 2003, 19 funds had been established.69 An
example of many such funds is the Land Registry Trading Fund, which was established
in 1993 under the control and management of the Chief Land Registrar with designated
assets, liabilities and public dividend capital. Assets include freehold and leasehold land
used or allocated for use in the funded operations as well as plant and equipment and
computer hardware and software. The fund is empowered to borrow up to a statutory
limit, with the National Loans Fund being designated as the authorised lender.70

Consolidated Fund and supply services

The expenditure of central departments may be classified under two heads, namely
Consolidated Fund services and supply services. The Consolidated Fund services are
payments under statutes which provide continuing authority for the payments in 
question: the customary statutory phrase is that such payments ‘shall be charged on
and paid out of the Consolidated Fund’. As this authority continues from year to year, it
is not necessary for the payments to be voted each year by the Commons. A principal
expenditure under this heading has been the provision which is made via the National
Loans Fund for paying the interest on the national debt. There are also charged on the
Consolidated Fund other payments which for constitutional reasons are considered in-
appropriate for annual authorisation by Parliament. These include the Civil List71 and
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the salaries of the judiciary, the Comptroller and Auditor-General, the Parliamentary
Ombudsman, and the members of the Electoral Commission. This means that there is
no regular annual opportunity of discussing in Parliament the work of these officers.
This practice tends purposely to preserve their independence, but the justification for
it loses some of its force during rapid inflation when the Civil List and public salaries
may need to be increased or supplemented annually.

A different example of a charge on the Consolidated Fund was created by the European
Communities Act 1972: s 2(3) gives continuing authority for payment from the
Consolidated Fund or National Loans Fund of any amounts required to meet
Community obligations.72 While it was argued by the government in 1972 that such
continuing authority was an essential feature of British membership of the EEC,73 it 
is politically convenient for the government to have continuing authority to pay over
the sums concerned, without seeking fresh approval from Parliament each year. By 
contrast, supply services involve charges for purposes stated by the statutes which 
authorise them to be payable ‘out of money to be provided by Parliament’. Following
the introduction of new accounting arrangements by the Government Resources 
and Accounts Act 2000, the form in which the appropriation is presented in the
Appropriation Acts has changed: the Appropriation Acts (which indicate the purposes
for which supply may be spent by each department) now indicate the resources as well
as the cash which is to be made available for these purposes. The great bulk of depart-
mental expenditure is voted annually on this basis, through the procedure of supply
already described.74

Questions arise, however, about how far the annual Appropriation Act can be regarded
as sufficient authority for the exercise of functions by a government department in cases
where no other statutory authority exists. In a Treasury-Public Accounts Committee
Concordat of 1932, it was accepted that there should be both statutory authority for
the expenditure and a vote of supply to meet it. This followed criticism of the then
Ministry of Labour in 1932 for relying on the Appropriation Act to finance schemes
for unemployed workers without having other statutory authority.75 Although ‘it is 
usually legal for departments to commit resources or incur expenditure on the sole 
authority of the Appropriation Act, it may not be proper for them to do so’.76 For expend-
iture to be properly incurred, ‘there should therefore normally be specific statutory 
authority for the activity or service as well as authority through estimates for the related
expenditure’.77 By the same token, although it is possible for the Appropriation Act to
override express provisions of other statutes which may impose limits on the amounts
of the same grants (in effect override powers specifically set by statute), the PAC has
taken the view that ‘constitutional propriety requires that such extensions should be
regularised at the earliest possible date by amending legislation, unless they are of a
purely emergency or non-continuing character’.78
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Government accounting practices

The Government Resources and Accounts Act 2000 introduced important changes 
to the way in which government accounts are managed and presented.79 The Act was
said to go ‘to the heart of Parliament’s role in holding government to account’ and 
to mark ‘a milestone on the way to full implementation of the biggest reform and 
modernisation of the country’s public finances since the time of Gladstone’.80 As such
it was the first major piece of legislation since 1921 to deal with government account-
ing and the main purpose of the Act attracted all-party support. Indeed, the preparat-
ory work for what was to become the 2000 Act had been undertaken in the Treasury
when the Conservatives were in government. This is not to say that the 2000 Act was
wholly uncontroversial, with a number of criticisms being made by the House of
Commons Public Accounts Committee in particular,81 as well as by a number of promin-
ent parliamentarians experienced in the field of government accounting.82 But these 
criticisms were of a practical nature: concerned more with a failure fully to consult
with the Public Accounts Committee in good time about the legislation and about the
difficulties encountered in the move to a new accounting system than by the principles
embraced by the Act.

The main purpose of the Act was to replace the existing cash-based system of account-
ing and budgeting with what accountants refer to as resource accounting and resource-
based supply. This is secured by s 5(1), which requires government departments for
which an estimate is approved by the House of Commons to prepare accounts detail-
ing (a) resources acquired, held or disposed of by the department during the year; and
(b) the use by the department of resources during the year. The accounts are to be pre-
pared in accordance with directions issued by the Treasury (s 5(2)), although these should
seek to ensure that the resource accounts conform to ‘generally accepted accounting
practice’ (s 5(3)). Resource accounting was explained by the Public Accounts Committee
as a ‘commercial-style accrual accounting for central Government departments’.83 It
was also explained that accounts ‘will include for the first time a balance sheet to show
a department’s assets and liabilities’; that departments will ‘provide an analysis of expend-
iture by aims and objectives’; and that ‘Parliament will authorise the resources, rather
than the cash, that departments can use’.84 The Public Accounts Committee endorsed
the introduction of resource accounting on the ground that ‘it should lead to greater
clarity and improved financial information to Parliament’.85 The new resource-based
financial management system was fully implemented in April 2001.86

The other major accounting initiative introduced by the Government Resources 
and Accounts Act 2000 dealt with ‘whole of government accounts’, said by one lead-
ing Opposition member in the Lords to be ‘accounts which are broadly in line with

CAAC17  8/8/06  4:08 PM  Page 369



 

370 Part II · The institutions of government

87 HL Deb, 10 April 2000, col 19 (Lord Higgins).
88 Ibid, cols 13–14 (Lord McIntosh).
89 It was intended initially to concentrate on central government, executive agencies and non-departmental

public bodies, before making any decisions about extending the coverage to the rest of the public sector:
ibid, col 14.

90 Finance Act 1998, s 155. Also Daintith and Page, p 166. On the effectiveness of transparency, see D Heald
(2003) 81 Public Administration 723.

91 Cmnd 1432, 1961.
92 For early accounts of PESC, see Cmnd 4071, 1969, and HC 549 (1970–1); Clarke, New Trends in

Government, ch 2; and Heclo and Wildavsky, ch 5.

the private sector, both with regard to the profit and loss account and with regard to
balance sheets’.87 This is dealt with in s 9 of the Act, which requires the Treasury to
prepare annual accounts to cover bodies which exercise functions of a public nature
or which are entirely or substantially funded from public money. Bodies which are 
designated by order of the Treasury to fall within the scope of the Act must provide
financial information to the Treasury as requested, in the form directed by the
Treasury (s 10). This initiative was said by ministers to have three overlapping aims. 
First, it was designed to improve the information available to support the conduct and
monitoring of fiscal policy; second, to improve the accountability of the government
to Parliament; and third, to provide greater transparency to taxpayers.88 It was realised,
however, that ‘full audited whole of government accounts’ will need ‘greater con-
formity of accounting policies, systems and procedures’ and that as a result it would
be necessary to develop this initiative on a staged basis.89

D. Public expenditure control and accountability

The raising of income and accounting for its use are only one part of the Treasury’s
responsibilities for public finance. Also of critical importance is the role of the Treasury
in controlling public expenditure: the prior authority of the Treasury is required for
such expenditure. The context within which public expenditure is now incurred is 
determined by the government’s fiscal rules and its Code for Fiscal Stability which was
introduced in 1998. So far as the former are concerned, the first is the so-called Golden
Rule by which the government will borrow only to invest but not to fund current spend-
ing; and the second is the Sustainable Investment Rule by which borrowing to fund
investment will be set at a stable and prudent level (related to GDP). As far as the Code
for Fiscal Stability is concerned, this is based on the ‘key principles of transparency,
stability, responsibility, fairness and efficiency’ in fiscal policy and national debt 
management policy.90 Within this context new procedures have been introduced for
dealing with public expenditure, with the role of the Treasury – in setting targets and
in ensuring that they are met – ever more prominent. In this section we consider 
these procedures for the control of public expenditure and the arrangements in place
for departmental accountability and the audit of government expenditure.

Public expenditure limits

In 1961 the Plowden report recommended that regular surveys should be made of pub-
lic expenditure as a whole, over a period of years ahead and in relation to prospective
resources; and that decisions involving substantial future expenditure should be taken
in the light of those surveys.91 This influential report led to the creation of a new sys-
tem of public expenditure control,92 but changes in that system became necessary in
the 1970s as economic growth declined and the control of expenditure broke down
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during the period of rapid inflation in 1973–75. Further changes were made in the 1980s
to accommodate the new policy of government to reduce public expenditure in real
terms.93 Under current arrangements (which have no statutory authority) there has evolved
a practice of regular review of government spending, known previously as the Public
Expenditure Survey and now referred to as the spending review (see below). The effect
of this process is to plan government spending as far as possible on the basis of three-
year cycles.

The most significant change made during the 1970s was probably the introduction
of cash limits in 1976.94 Before then, public expenditure was essentially planned in 
‘volume terms’; that is, it was based on the volume of approved programmes (for 
example, so many new miles of motorway). As wages and prices of material increased
with inflation, the programmes were not themselves affected and the cash requirement
was automatically increased. In 1976, cash limits were applied by the Labour govern-
ment to counter this automatic increase in cash provision. The method was extended
by the Conservative government after 1979 as a primary means of restraining public
expenditure and of managing the economy. Thus, cash limits have been used to limit
pay increases within the public sector and to control the numbers of those so employed.95

Cash limits are applied to as many spending programmes as possible, including the
revenue support grant paid to local authorities, but they do not apply to programmes
which are ‘demand determined’, such as social security payments, which must be paid
to every person who becomes entitled to them (although from 1988 cash limits were
imposed on payments from the Social Fund).96 Since 1979, cash limits have been related
directly to the supply estimates and as such are approved by Parliament.

In 1992, new arrangements were introduced for the distribution of public expendi-
ture. Concern had been expressed about earlier procedures and the dominant role played
by bilateral discussions between the Chief Secretary and individual ministers, it being
argued that this arrangement left insufficient room for consideration of priorities 
in the government’s overall spending plans.97 Limits were set on each department 
rather than particular programmes being considered on their merits. The drawbacks
of this arrangement led to reforms and in particular to ‘a more explicitly top-down
approach’98 to the distribution of public expenditure, with the government agreeing to
what was referred to as the new control total (NCT) for each of the three planning
years. Under these arrangements expenditure was measured against a new spending
aggregate, which was to be constrained to a rate that ensured that total public spend-
ing grew by less than the economy as a whole over the economic cycle.99 A new Cabinet
committee prepared options for particular programmes for the Cabinet to consider.
This was followed by the bilateral discussions between the Chief Secretary and the 
individual ministers in which the Chief Secretary’s role was similar to that in the past,
except that there was now no need for him or her to reach an agreement with the 
ministers in question. Rather, he or she reported back to the Cabinet committee 
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which was able to make an informed decision on the basis of the Chief Secretary’s 
discussions.

The spending review and public service agreements

Yet further changes for the planning and control of public expenditure were introduced
with effect from 1999–2000, following a comprehensive spending review which 
examined the most effective use of public money across and within each department.
Under the new arrangements, the former annual Public Expenditure Survey has been
replaced by biennial reviews which set firm plans for three years ahead in spending
reviews. In the course of a spending review,100 all departments are set departmental
spending limits, and all must meet objectives set out in public service agreements 
concluded between the department and the Treasury.101 But although department
spending is thus planned and controlled on a three-year basis, departments are per-
mitted to carry forward any unspent money from one year to the next: this is designed
to ‘encourage departments to plan over the medium term and avoid wasteful “end 
year surges”’.102 The process is supervised by a Cabinet committee chaired by the
Chancellor of the Exchequer (the Public Services and Public Expenditure Committee,
replacing similar committees of previous administrations). It has been emphasised that
it is now the Treasury which is the key source of decision-making about the allocation
of resources rather than the committee, which principally has an oversight function.103

But not all expenditure can be subject to firm limits extending over three years. These
cases are referred to as annually managed expenditure and fall outside departmental
expenditure limits for which the three-year plans are made. This category is subject 
to annual review in the Budget process. In the current Treasury jargon, departmental
expenditure limits together with annually managed expenditure constitute total man-
aged expenditure, said to be ‘the broadest measure of total public spending’.104

Public service agreements between the Treasury and individual departments are said
to be ‘essentially a contract with the Treasury for the renewal of public services’ and
a contract that in each service area ‘requires reform in return for investment’.105 But
although it is the stated purpose of the government that these agreements should improve
public services,106 the use of the language of contract in this context has been said to 
be a ‘remarkable tribute to the current dominance of market-based thought and dis-
course in public administration’.107 Nevertheless, in announcing these arrangements,
the Chancellor of the Exchequer said that the contract sets down the new departmental
objectives and targets that have to be met over a three-year period, the stages by which
they will be met, how departments intend to allocate resources to achieve these targets
and the process that will monitor results. Departmental performance is scrutinised by
the Cabinet’s Public Services and Public Expenditure Committee and money is released
only if departments keep to their plans: ‘Money, but only in return for modernisation.’108

These measures are designed in part to allow for the targeting of public money on 
priority areas (such as education and health) within the context of the new framework
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of financial discipline. It remains the case, however, that the new procedures have drawn
strong criticism from the House of Commons Treasury Committee, concerned about
the commanding influence of the Treasury in the affairs of other departments.

The tentacles of the Treasury have been said to exert ‘an unprecedented sway within
departments’.109 The Treasury Committee was particularly critical about the fact that
the Treasury both ‘set the framework within which departments should operate, using
the Spending Review and PSA process’ and also acted as ‘the sole assessor of whether
or not departments are achieving their objectives’.110 Concerns about this lack of inde-
pendence in monitoring departmental targets could be addressed in the committee’s
view by a body accountable to Parliament, such as the National Audit Office or the
Audit Commission. In this way there would be some role – albeit weak and indirect –
for Parliament in the process of review. Concern about the powerful role in govern-
ment of the Treasury in particular led to parallel proposals for the Public Services 
and Public Expenditure Committee of the Cabinet to be reconstituted, ‘so that its 
dominance by Treasury ministers is reduced’. This could be done by a sub-committee
for performance monitoring being chaired by a non-Treasury minister in order to ‘demon-
strate that PSAs are not simply tools of the Treasury and that the priorities enshrined
in them serve the Government as a whole, rather than just the Exchequer’.111 Yet despite
these concerns about PSAs as a symptom of growing Treasury power, it has been claimed
by one study that these agreements do not ‘reflect a fundamental shift in the nature 
of relationships within the executive’, so much as ‘express an enlargement of the 
ambitions of central control, and an executive-led attempt to enhance accountability
by specification of expected performance’.112

Departmental accountability for public expenditure
For each department the Treasury appoints an accounting officer (AO) who, by long-
standing practice approved by the Public Accounts Committee, is the permanent 
secretary of the department, although in the case of the executive agencies the chief
executive may be designated the AO. According to Treasury guidelines, the AO has
the personal duty of signing the accounts described in his or her letter of appointment
and of being a witness to the Public Accounts Committee to deal with questions aris-
ing from the accounts or from reports made to Parliament by the Comptroller and
Auditor-General under the National Audit Act 1983. Officials are expected to combine
their role as AO with their ‘duty to serve the minister in charge of their department,
to whom they are responsible and from whom they derive authority’ (para 2). The AO
must ‘ensure that there is a high standard of financial management in the department
as a whole; that financial systems and procedures promote the efficient and economical
conduct of business and safeguard financial propriety and regularity throughout the
department; and that financial considerations are fully taken into account in decisions
on policy proposals’ (para 5). The AO has particular responsibility for ensuring com-
pliance with parliamentary requirements in the control of expenditure and in particu-
lar to ensure that funds for which he or she is responsible are used ‘only to the extent
and for the purposes authorised by Parliament’ (para 13). He or she must also ensure
that appropriate advice is tendered to ministers on all matters of financial propriety
and regularity, and more broadly as to all considerations of ‘prudent and economical
administration, efficiency and effectiveness’ (para 15).113
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But what happens if the minister is ‘contemplating a course of action involving a
transaction which an AO considers would infringe the requirements of propriety or
regularity’ (para 16)? In these cases the Treasury guidelines provide that the AO should
set out in writing his or her objection to the proposals, the reasons for the objection
and his or her duty to notify the Comptroller and Auditor-General (C&AG) should
the AO’s advice be overruled. If the minister proceeds, the AO should seek written instruc-
tions to make the payment and must then comply, but should also inform the Treasury
of what has happened and pass the papers to the C&AG ‘without undue delay’. If this
procedure is adopted, the Public Accounts Committee can be expected to recognise that
the AO ‘bears no personal responsibility for the transaction’ (para 15). Following an
important case in 1991 (when the Foreign Secretary overruled the AO in the Overseas
Development Administration about expenditure of £234 million on the Pergau Dam
project in Malaysia) the AO must now send the C&AG ‘without undue delay’ the papers
relating to all cases where the AO has been overruled on matters relating to economy,
efficiency and effectiveness, as well as impropriety or irregularity.114 It has been said
that the ‘incidence of ministers overruling their accounting officers on matters of value
for money appears to be on the increase, but remains rare’.115 These arrangements have
implications for appearances before the Public Accounts Committee where ‘in general,
the rules and conventions governing appearances of officials before parliamentary 
committees apply’ (para 30).

In the case of non-departmental public bodies, the chief executive is normally 
designated as the accounting officer.116 In this case the departmental AO has respons-
ibilities to ensure that proper financial and management systems are in place and that
the standards adopted by the NDPB ‘conform with the requirements both of propriety
and of good financial management’ (para 34). The NDPB AO also has a number of
responsibilities relating to financial management within the framework set by the 
sponsoring department (paras 35–7). According to the Treasury guidelines, these
responsibilities include ‘advice to the board on matters of financial propriety and regu-
larity, and of prudent and economical administration, efficiency and effectiveness’, as
well as ‘maintaining a sound system of internal control that supports the achievement
of the body’s policies, aims and objectives, and regularly reviewing the effectiveness of
that system’ (para 36). Provisions similar to those operating for departmental AOs also
apply in the case of NDPB AOs where the board of an NDPB is proposing a course
of action which would infringe the requirements of propriety or regularity: apart from
giving due advice to the board and the duty to notify the C&AG should the advice be
ignored, the NDPB AO should notify the sponsoring department which may intervene
(para 36). The NDPB AO is liable to be called before the Public Accounts Committee,
either alone or with the AO of the sponsoring department, to give evidence relating to
any audit or inspection by the C&AG (para 37).

Comptroller and Auditor-General117

An essential aspect of parliamentary control of expenditure is that the House of
Commons should be able to ensure that public money is used for the purposes for which
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it has been voted. The Comptroller and Auditor-General is head of the National Audit
Office, known before 1984 as the Exchequer and Audit Department.118 Like senior judges,
he holds office during good behaviour, subject to a power of removal by the Crown
on an address from both Houses of Parliament. His duties are twofold. First, as
Comptroller, he ensures that all revenue is duly paid into the Consolidated Fund and
the National Loans Fund, and his authority to the Bank of England is required before
the Treasury may withdraw money from the Funds; in this capacity, he must see that
the total limits of expenditure authorised by Parliament are not exceeded. Second, as
Auditor-General, he is responsible for examining the resource accounts of departments
annually, to ensure that money had been spent only for the purpose intended by
Parliament.119 In practice, from the 19th century the audit also sought to discover instances
of waste and extravagance. Express authority for ‘value for money’ and ‘efficiency’ audit-
ing was given by the National Audit Act 1983.120 The Comptroller and Auditor-General
may under that Act carry out examinations into the economy, efficiency and effectiveness
with which a department has used its resources in discharging its functions; but he may
not question the merits of the policy objectives set for a department. His powers extend
not only to central departments but also to the National Health Service, and to other
bodies or institutions (such as the universities) which are wholly or mainly supported
from public funds and to whose records and accounts he has access for inspection pur-
poses.121 Since 1994, the Comptroller and Auditor-General may examine records relat-
ing to expenditure by the Security Service under the intelligence vote. The Public Accounts
Commission examines the annual accounts of the National Audit Office.122

The Comptroller and Auditor-General reports on his investigations to the Public
Accounts Committee of the Commons,123 said to be the ‘doyen’ of select committees,124

with no other select committee having the ‘same authority, clarity of remit and breadth
and depth of advice available to it’.125 This committee has 15 members and its chair-
man by tradition is always a senior Opposition MP.126 According to the Committee,
its main work is to examine reports produced by the Comptroller and Auditor-General
(C&AG) on his value for money studies of the economy, efficiency and effectiveness
with which public funds are used. The Committee may also conduct examinations 
of bodies which fall outside the jurisdiction of the C&AG, such as the Duchy of
Cornwall.127 In exceptional circumstances, as described earlier, a minister may have to
account to the Committee for a particular item of expenditure.
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In Session 2004–5, matters and programmes examined by the Committee in 30 different reports
included the accounts of the Duchy of Cornwall, NHS dentistry, inheritance tax, Network Rail, the 
monetary system, the risk of hospital-acquired infection, the Private Finance Initiative, OFGEM’s Social
Action Plan, the speed and quality of asylum decisions, welfare to work, emergency care in the NHS,
public transport and the role of light rail.

The reports made to the Commons by the Public Accounts Committee are debated 
annually by the House.128 The government is expected to reply to criticisms and to act
on them. The published rulings made by the Committee and the related Treasury Minutes
are an authoritative guide to the main rules of financial accountability.

Important changes in the status of the Comptroller and Auditor-General were made
by the National Audit Act 1983. Appointments to the office are no longer made by
the Crown on the advice of the Prime Minister, but by the Crown on a resolution of
the House of Commons, moved by the Prime Minister with the approval of the chair-
man of the Public Accounts Committee (s 1(1)). The Comptroller and Auditor-General
is declared to be an officer of the House of Commons (s 1(2)), a statutory change which
confirmed the assumption made since 1866 that he exercises his powers on behalf of
the House. While he has complete discretion in exercising his functions, he must take
into account proposals regarding his investigations that may be made by the Public
Accounts Committee (s 1(3)). The staff of the Comptroller are no longer civil servants:
they are appointed by and are answerable to him.129 The aim behind these reforms was
to strengthen still further the authority and independence of the audit system and to
improve the ability of the Commons to ensure the proper use of public funds. But no
system of public audit can guarantee that controversial political decisions involving heavy
expenditure will not be made (for example, the costly development of the Concorde
aircraft)130 and economies for their own sake are not always popular, either with politi-
cians or civil servants.131

E. Management of the economy

The raising of money by taxation and the power to control public expenditure are only
two of the means by which governments seek to manage the economy. In a vast area
of governmental power, which public lawyers now explore,132 other means include mon-
etary policy and control of borrowing, financial assistance to business and industry and
‘partnership’ with the private sector in the funding, provision and delivery of public
services through measures such as the Private Finance Initiative.133 These different 
techniques of economic management have been accompanied by the emergence of new
structures and methods of government.

Tripartism and the Social Contract134

So far as the former is concerned, perhaps the most significant development in the post-
war period was the emergence of systematic consultation between government and 

CAAC17  8/8/06  4:08 PM  Page 376



 

Chapter 17 · The Treasury, public expenditure and the economy 377

135 Grant and Marsh, The Confederation of British Industry, p 141.
136 See National Economic Development Council, Annual Report 1978–79, for an account of membership

and terms of reference, as well as the activities of the NEDC.
137 See Davies and Freedland, Labour Legislation and Public Policy, p 439.
138 Counter-inflation Act 1973, Sch 3, para 1(1), discussed by Korah, p 44.
139 Remuneration, Charges and Grants Act 1975, s 1.
140 E.g. The Times, 7 April 1976 (editorial). See also the Labour government’s efforts to enforce non-statutory

guidelines on pay by means that included the boycotting of companies which breached the guidelines.
See R B Ferguson and A C Page (1978) 128 NLJ 515; G Ganz [1978] PL 333; HC Deb, 13 December
1978, col 673, and 14 December 1978, col 920.

the leaders of the trade union and business communities. Important symbols of this
phenomenon (which is common practice in other European countries and which was
not confined to Labour governments) were the wage restraint bargain of 1948, the 
creation of the National Economic Development Council in 1962 and the ‘social 
contract’ of 1974–76. The first two initiatives were tripartite and in terms of institu-
tional innovation the creation of the NEDC is perhaps the most significant. Designed
to be a national planning body which ‘established a permanent niche for itself in the
machinery of economic policy making’, it did not, however, have any executive power
and hardly evolved beyond being ‘a useful framework for the exchange of different
views’.135 It was chaired by the Chancellor of the Exchequer and included senior trade
and industry ministers as well as senior representatives of the trade union and busi-
ness communities.136 Yet despite its symbolic and practical importance, the NEDC was
not the creature of statute, but a product of the relative informality of much of the
British administrative state, which could easily be sidelined and eventually abolished
(in 1992) when it no longer suited government strategy in terms of the content or method
of economic policy making.137

The special powers which economic difficulties during the 1970s forced governments
to take to deal with inflation were usually limited in duration; they enabled govern-
ments to intervene more extensively in private economic transactions than had previ-
ously been possible in peacetime. This legislation (long since repealed) had a number
of novel aspects. Thus the Price Commission, a regulatory body set up under the Counter-
inflation Act 1973, could issue orders or notices to employers and businesses. Breach
of these could create criminal liability, yet the orders or notices themselves might define
expressions used in the Act under which they were issued.138 The Remuneration,
Charges and Grants Act 1975 was notable for the manner in which the ‘social con-
tract’ approved by the trade unions as a basis for voluntary wage restraint was given
a measure of statutory effect and provision made for a new policy document to take
its place.139 One consequence of the need to continue an incomes policy after the 1975
‘social contract’ expired came in the Chancellor of the Exchequer’s 1976 Budget: 
certain increases in personal tax allowances were made conditional on the agreement
of the trade unions being obtained to an incomes policy. This agreement was duly 
obtained and the allowances were included in the Finance Act 1976, but some con-
sidered that this development diminished the authority of both government and
Parliament.140

Between 1979 and 1997, Conservative governments adopted a wholly different
approach to economic management, emphasising the importance of a market economy
and the need to remove perceived barriers to the free functioning of the market. Financial
and economic policy was directed mainly at the control of inflation, the restraining of
public expenditure and the lifting of bureaucratic controls on pay, prices, dividends,
credit and foreign exchange. Industrial policy was directed mainly at the encourage-
ment of small firms, the break-up of monopolies, the fostering of competition and the
releasing of business from public sector constraints. In the labour market, policy was
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directed at encouraging flexibility, a goal reflected in the spate of legislation since 1980
designed to limit the power of trade unions and reduce the scope of employment 
protection legislation.141 One consequence of viewing trade unions as an obstacle to
the free functioning of the market was to deny them any role in economic policy 
making.142 While in the 1970s trade unions reached the zenith of their power in a quasi-
corporatist state, by 1997 they had little if any political influence on a government which
repudiated the very idea that they had a role to play in the formulation of economic
policy.

Trade unions which had been drawn into the process of economic management were
now pushed to the margins of government, there being no doubt that until 1979 trade
unions had an important constitutional role. It is true that, as already indicated, this
did not crystallise in any formal legal sense, but this did not make it any less real: as
Beer has pointed out in relation to the wage restraint bargain of 1948 (which was not
embodied in any legislative instrument), it ‘achieved a regulation of an important aspect
of the British economy that no such legislative instrument by itself could have done.
Indeed, one may think of it as a kind of extra-governmental legislation.’143 With the
abolition of the NEDC and the retreat of dialogue between government and the social
partners, it is seriously open to question how much of the ‘constitutional architecture
of the Keynesian State’, built with ‘no formal constitutional changes’, remains intact,
as has been suggested.144 Although regulatory informality has not been removed 
altogether with the reshuffling of the pack of constitutional players, there is a sense in
which it is in retreat having been displaced to some extent by a greater emphasis on
regulatory instruments, including contracts and licences.145

Regional development agencies

Since the general election in 1997, a number of steps have been taken to extend the
scope of the decision-making process. In chapter 14 E, reference was made to the growth
in the number of task forces with members recruited from outside government, often
from the business community. It is true that there has been no return to the cor-
poratist strategies of earlier times (partly because the direction of economic policy no
longer requires it). Yet there are examples in action of what the government refers to
as ‘partnership’ with trade unions and business leaders. An outstanding example of
this is the Low Pay Commission, a body which includes representatives of trade unions
and employers with the task of advising the government on the level at which the 
national minimum wage should be set.146 Also significant is the creation of TUC/CBI
working groups on productivity established at the initiative of the Chancellor of the
Exchequer.147 But these developments are eclipsed by the establishment of regional devel-
opment agencies to ‘provide for effective and properly coordinated regional economic
development’ and to ‘enable the English regions to improve their competitiveness’.148

The Regional Development Agencies Act 1998 divides England into nine regions, with
a development agency appointed for each (s 1). Some see the agencies not only as 
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instruments of economic regeneration, but also a scheme for English devolution in 
embryo, though there now appears to be little appetite for such devolution.

The regional development agencies, established as non-departmental public bodies,149

have from eight to 15 members, all appointed by the Secretary of State.150 Members
should have some experience which is relative to the functions of the agency; and the
minister must consult representatives of local authorities, businesses, trade unions 
and the rural economy, as well as others, before making an appointment (s 2). The
functions of an agency are set out in s 4 of the 1998 Act: to further the economic develop-
ment and the regeneration of its area; to promote business efficiency and competitive-
ness; to promote employment; to enhance the development and application of skills
relevant to employment in its area; and to contribute to the achievement of sustainable
development in the United Kingdom. To perform these functions, powers set out in 
s 5 enable the agencies to provide financial assistance, dispose of land at below market
value and form or acquire an interest in a body corporate, although in all cases the
consent of the minister is required. Ministers may delegate additional functions to the
agencies (although not functions of a legislative character or functions which involve
the fixing of fees or charges) (s 6), and may direct the agency to designate ‘a body which
is representative of those in a regional development agency’s area with an interest in
its work’ to be the regional chamber for the agency (s 8). But it is important to stress
that the Act does not provide for the creation of regional assemblies (as the regional
chambers have become known), which can be designated only where they emerge on
a voluntary basis. However, an assembly has been established in all eight English regions
(excluding London for which there is the elected London Assembly).151

The regional development agencies are thus subject to a great deal of ministerial 
control, in terms of their membership and in the exercise of their functions. This is
maintained in the arrangements for their financing, with the Act providing that the min-
ister is to ‘determine the financial duties of the agency’, albeit after consultation with
the agency and the approval of the Treasury (s 9). Moreover, it is for the minister with
the approval of the Treasury, to make ‘to a regional development agency grants of such
amount, and on such terms, as he thinks fit’ (s 10). The power of the agencies also
depends on the consent of the minister who in turn must have the approval of the Treasury
(s 11). Ministerial control can also be detected in s 16 which imposes a duty on an
agency to provide the minister with ‘such information, advice and assistance as he may
require’, and in s 17, which requires the agencies to report to the minister on an annual
basis; the reports must be laid before Parliament and are published. Where there is a
regional chamber, the minister may direct an agency to supply the chamber with specified
information, to answer questions put by the chamber and to take other steps ‘for the
purpose of accounting to the chamber for the exercise of its functions as may be so
specified’ (s 18).152 Other ministerial powers include an authority to alter regional bound-
aries (s 25), and to issue guidance or directions to an agency (s 27).
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It is perhaps paradoxical that regional development agencies should be the subject
of so much central control. It is true that they are designed principally as instruments
of economic policy rather than a devolution of political power. This was made clear
by ministers,153 who also drew attention to the poor economic performance of many
regions and the need for regional measures to integrate the government’s policies for
‘jobs, growth and social cohesion’.154 Nevertheless, the lack of democratic accountability
to the communities they serve was seen by many as a key weakness of the agencies.
The current arrangements were criticised as being ‘constitutionally objectionable’, not
only because of the ‘enormous increase in ministerial power bestowed by [the Act]’,155

but also because none of the board members would be directly elected.156 The agencies
have been described as ‘the most powerful quangos ever seen in this country’.157 It is
little consolation to those concerned by the democratic deficit that ‘partnership’ is to
be one of the government’s guiding principles of the agencies. This includes partner-
ships with local authorities, industry and voluntary groups; but only one category of
these actual or potential partners is directly elected.158 However strong may be the argu-
ments in favour of democratically elected regional assemblies, the government was forced
to abandon plans for elected regional assemblies (as set out in the Regional Assemblies
(Preparations) Act 2003) when in a referendum held in 2004 the people of the North-
East voted by 78 per cent to 22 per cent in a 48 per cent turnout to reject such a body.
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Chapter 18

THE COURTS AND THE MACHINERY 
OF JUSTICE

In chapter 5 the broad relationship between the judiciary, the legislature and the 
executive was examined. If a strict separation of powers is not a necessary precondi-
tion of constitutional government, the same cannot be said about an independent 
judiciary, an issue which also raises questions fundamental to the discussion of the rule
of law in chapter 6. If government is to be conducted in accordance with the law, the
law must be administered by as independent a judiciary as possible, otherwise there is
a danger that the law will serve the ends of government rather than the interests of
justice: the two may not always be synonymous. In this chapter we address the major
constitutional aspects of the judiciary and the machinery of justice, but in doing so 
we are concerned principally with three broad themes. After the barest outline of the
structure of the courts, we examine (i) the manner of appointment of the judges and
the measures designed to protect their independence, as well as measures which might
be seen to compromise that independence; (ii) the steps taken to ensure that litigants
have a right to a fair trial and how that right is balanced with the right to freedom of
expression, mainly through the law of contempt of court; and (iii) the role of the execu-
tive in the administration of justice, concentrating on the role of the Lord Chancellor
and the procedures for the prosecution of offenders and dealing with miscarriages of
justice. These are areas where in recent years extensive changes have been made, the most
important of these being the changes introduced by the Constitutional Reform Act 2005.1

The Act proved to be highly controversial and many of its provisions were hotly con-
tested, though an important driving force behind it was a belief in the principle that
the judicial function should be institutionally distinct from the legislative function.2

A. The courts

There are in the United Kingdom three court systems: in England and Wales, in
Scotland, and in Northern Ireland.3 The judiciaries in the three systems are separate
from each other, except that judges and senior practitioners in each system are eli-
gible for appointment to the House of Lords as Lords of Appeal in Ordinary. They
are also eligible for appointment to the Court of Justice and to the Court of First Instance
of the European Communities and to the European Court of Human Rights.4 But it is
to be noted that the judicial system is not confined to the courts of general civil and

CAAC18  8/8/06  4:08 PM  Page 381



 

382 Part II · The institutions of government

5 R v Home Secretary, ex p Cheblak [1991] 2 All ER 319, at 333 (Lord Donaldson MR).
6 Ch 9 E.
7 Employment Tribunals Act 1996.
8 Constitutional Reform Act 2005, s 59.
9 When the Constitutional Reform Act 2005 is brought fully into force, appeals will be to the Supreme

Court of the United Kingdom rather than the House of Lords.
10 SI 1991 No 724.
11 The constitution and administration of the Court of Session are now governed by the Court of Session

Act 1988, as amended by the Bail, Judicial Appointments etc. (Scotland) Act 2000.
12 An Extra Division of three judges often sits because of the pressure of work.

criminal jurisdiction.5 The numerous tribunals, in whose proceedings judges of the civil
and criminal courts rarely play a part, will be examined in chapter 29 A. Rather than
creating such tribunals, Parliament has sometimes created specialised courts which are
composed solely of judges of the superior courts (for example, the election court6 or
the Patents Court) or which include both judges and lay members. The Employment
Appeal Tribunal is a prominent example of the latter, being established in 1975 to 
hear appeals on points of law from employment tribunals, for example on claims by
employees against employers for unfair dismissal.7

Courts of civil and criminal jurisdiction

In England and Wales, civil jurisdiction is exercised by the High Court, the judges of
which sit in three divisions (Queen’s Bench, Chancery and Family) and, on appeal, by
the Court of Appeal, Civil Division. Together the High Court, the Court of Appeal and
the Crown Court form the Supreme Court of England and Wales. When the Consti-
tutional Reform Act 2005 is fully implemented, however, these courts are to be known
as the Senior Courts of England and Wales.8 It is the High Court in England and Wales
which deals with applications for judicial review, the procedure normally followed for
actions against public bodies. These cases are now dealt with by specially assigned judges
in what is now called the Administrative Court and the procedure is considered in 
chapter 31. From the Court of Appeal, and in some cases direct from the High Court,
appeals lie with leave to the House of Lords, sitting as a court.9 A broad civil juris-
diction is exercised by the county courts and on a few subjects by the magistrates’ courts,
though the jurisdiction of the former may be extended by powers contained in the 
Courts and Legal Services Act 1990, which authorises the transfer of business from
the High Court to the county courts.10 Criminal jurisdiction is exercised at first
instance in summary trials by the magistrates’ courts and in jury trials by the Crown
Court, created by the Courts Act 1971, which sits in London and in a number of provin-
cial centres. In the Crown Court the judge may be a High Court judge, a circuit judge
or a recorder. Criminal appeals lie, depending on the nature and grounds of the appeal,
to the Queen’s Bench Divisional Court of the High Court (composed of two or three
judges sitting together) or to the Court of Appeal, Criminal Division. A further appeal
in criminal cases on matters of law may lie, with leave, to the House of Lords.

In Scotland, civil jurisdiction is exercised by the ancient Court of Session.11 Single
judges sit in the Outer House for trials at first instance; ten senior judges form the Inner
House, sitting in two divisions for mainly appellate purposes.12 A wide civil jurisdic-
tion is exercised by the sheriff court, from which appeals may lie to the Inner House
of the Court of Session. Criminal jurisdiction, for jury trials and appeals, is exercised
by the High Court of Justiciary, which comprises the same judges as sit in the Court
of Session; and also by the sheriff court, both for summary trials and jury trials. The
district courts, established by the District Courts (Scotland) Act 1975, have a summary
criminal jurisdiction. Appeals from Scotland in civil cases, but not in criminal cases,
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lie to the House of Lords, though appeals on devolution issues (which may involve
criminal law) lie to the Privy Council.13 In Northern Ireland, jurisdiction is exercised
by the High Court, the Crown Court and the Court of Appeal, forming the Court of
Judicature of Northern Ireland. Civil jurisdiction is exercised by the High Court (with
Queen’s Bench, Chancery and Family divisions) and the Court of Appeal. At an inter-
mediate level, civil jurisdiction is exercised by the county courts. At a local level, civil
and criminal jurisdiction is exercised by magistrates’ courts, presided over by resident
magistrates. But the fact that these magistrates are legally qualified is not a sufficient
guarantee against ‘outrageous conduct’ on their part.14 Civil and criminal appeals from
the Court of Appeal and, in specified cases, from the High Court lie to the House of
Lords.15

The House of Lords

For practical purposes, the House of Lords sitting as the final court of appeal is dis-
tinct from the House in its legislative capacity, although judicial business is governed
by standing orders of the House. The sittings of the House for judicial business used
to be ordinary sittings of the House. After O’Connell’s case,16 in which the presence
of lay peers was ignored by the Lord Chancellor, it was a conventional rule that no
lay peer should take part in appellate work. Because of a shortage of peers who held
judicial office, the Appellate Jurisdiction Act 1876 provided for the appointment of
two Lords of Appeal in Ordinary, for whom the statutory qualification was to have
held high judicial office in the United Kingdom or to have been a practising barrister
(or advocate in Scotland) for 15 years. The Act declared that appeals should not be
heard unless there were present at least three from the following: the Lord Chancellor,
the Lords of Appeal in Ordinary and such peers as held or had previously held high
judicial office (i.e. in a superior court in the United Kingdom). The Lords of Appeal
in Ordinary, of whom up to 12 may now be appointed,17 are salaried and under an
obligation to sit for appellate work; the other qualified peers serve voluntarily. Usually
appeals are heard by five judges but in exceptional cases seven – or even nine – judges
may sit.18

In 1948, as a temporary measure, the House of Lords authorised the hearing of appeals
by an appellate committee. This practice became permanent: appeals are now heard
by the Law Lords sitting as one or two appellate committees of the House. Judgment
is still delivered by members of a committee in the full Chamber; the speeches of 
the individual members are not delivered orally but are handed to the parties and 
their counsel already printed. The appellate committees may sit to hear appeals when
Parliament has been prorogued, or dissolved, or during an adjournment of the House.
Standing orders also provide for two appeals committees which consider and report
to the House on petitions for leave to appeal. Being at the apex of the hierarchy of
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courts in the United Kingdom, except that it has no jurisdiction in Scottish criminal
cases, the House of Lords has great authority in influencing the development of the
law through the system of precedent.19 For many years the House regarded itself as
bound by its own previous decisions,20 but in 1966 the Lords of Appeal in Ordinary
made through the Lord Chancellor a statement modifying that doctrine and accepting
that too rigid adherence to precedent might lead to injustice in a particular case and
unduly restrict the proper development of the law.21 The House of Lords now treats
its former decisions as normally binding but is prepared to depart from a previous deci-
sion when it appears right to do so.22

The Supreme Court of the United Kingdom

The role of the House of Lords as the final court of appeal will come to an end when
the Constitutional Reform Act 2005 is brought fully into force. The new Supreme Court
of the United Kingdom – not expected to begin operating before 2009 – will acquire
the existing appeal jurisdiction of the House of Lords as well as the devolution juris-
diction of the Privy Council23. Following the practice of other modern democracies,24

the Supreme Court will occupy its own premises outside the Palace of Westminster.
This will create a formal separation of powers to the extent that the senior judges will
no longer be members of the legislature, though in practice the Law Lords in recent
years played little part in the legislative work of the chamber. This formal separation
will be reinforced by the exclusion of the Lord Chancellor from the Supreme Court.
Although the office of Lord Chancellor will survive, it will cease to have judicial func-
tions, though in 2003 Lord Falconer instituted a practice whereby the Lord Chancellor
would not sit in appeals. The first members of the Supreme Court will be the existing
Law Lords, and the then senior Law Lord will be the first President of the Supreme
Court.25 Appointment to the Supreme Court thereafter will be governed by the
Constitutional Reform Act 2005. The qualifications for appointment will be similar to
those under the Appellate Jurisdiction Act 1876 (high judicial office for at least two
years or 15 years’ qualifying legal practice).26 As in the case of the Law Lords, mem-
bers of the Supreme Court are to be appointed by the Queen on the advice of the Prime
Minister.27

The 2005 Act creates a new selection process and the Prime Minister will be
required to nominate the person selected under the procedure set out in the Act.28

When a vacancy arises on the Supreme Court, an ad hoc Supreme Court Selection
Commission will be appointed, the Commission to consist of the President and Deputy
President of the Court together with a member of each of the Judicial Appointments
Commission and its Scottish and Northern Irish equivalents (at least one of whom must
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be a non-lawyer). Under the Constitutional Reform Act 2005, the Selection Com-
mission will determine the selection procedure to be applied, but it will be required to
consult the Lord Chancellor and senior judges, as well as senior ministers in Scotland,
Wales and Northern Ireland. Selection is to be made on merit, though the Selection
Commission will be required to take into account guidance on relevant matters given
by the Lord Chancellor. Once the selection has been made, the Selection Commission
will be required to report to the Lord Chancellor, who must then consult senior judges
as well as the senior ministers already referred to. Thereafter the Lord Chancellor 
will have a number of options: to notify the selection to the Prime Minister, to reject
the selection, or to require the Commission to reconsider the selection. Accordingly,
although the Lord Chancellor will no longer make the selection of candidates for 
presentation to the Prime Minister, he or she will retain a veto on who may be
appointed. However, a candidate may only be rejected on the ground that ‘in the Lord
Chancellor’s opinion’, the person selected is not suitable for the office concerned, and
written reasons will have to be given to the Commission by the Lord Chancellor.29

B. The judiciary and judicial appointments

Judicial appointments in the United Kingdom are a matter for the executive. The Queen’s
judges are appointed on the advice of the Queen’s ministers. Unlike in the United States,
there is no requirement that executive nominees should be subject to scrutiny and
confirmation by the legislature, and no such procedure is introduced by the Constitu-
tional Reform Act 2005. Appointments to the House of Lords and to the most senior
judicial posts in England (including Lord Justice of Appeal, Master of the Rolls,
President of the Family Division and Lord Chief Justice) are made by the Queen on
the advice of the Prime Minister. High Court judges, circuit judges, recorders and 
district judges are appointed by the Queen on the advice of the Lord Chancellor.30

Magistrates are appointed to the commission of the peace by the Lord Chancellor. Judges
of the Court of Session (as well as sheriffs principal and sheriffs) are now appointed
by the Queen on the recommendation of the First Minister, who must consult the Lord
President before making a recommendation. The Lord President and the Lord Justice
Clerk are appointed by the Queen on the recommendation of the Prime Minister, who
in turn must recommend the persons nominated by the First Minister. The First
Minister must consult the Lord President and the Lord Justice Clerk (unless in either
case the office is vacant) before making a nomination.31

Qualifications for appointment

By statute, minimum qualifications for appointments must be observed. Before the Courts
and Legal Services Act 1990 judges of the High Court had to be of at least ten years’
standing as a barrister. Since the 1990 Act, however, it is now possible for solicitors
with rights of audience in the High Court and for circuit judges of at least two years’
standing to be appointed.32 As far as the Court of Appeal is concerned, candidates for
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appointment as a Lord Justice of Appeal had previously to be of at least 15 years’ stand-
ing as a barrister or already have been a High Court judge.33 Since the 1990 Act, how-
ever, this has been reduced to ten years and extended to include solicitors with rights
of audience in the High Court, as well as anyone who is already a member of the High
Court34 (which in principle would allow someone appointed to the Circuit Bench to
move quickly through the system). In Scotland, membership of the Court of Session is
regulated by a rule of five years’ standing as a member of the Faculty of Advocates.35

In 1990, however, the rules were liberalised, with eligibility being extended to sheriffs
principal and sheriffs (who must have held office for at least five years) and solicitors,
who must have had a right of audience in the Court of Session for at least five years.36

There are also rules of standing for members of the inferior judiciary.
In practice, appointments to the superior courts are made only from successful 

legal practitioners and the average experience of those appointed is well above the legal
minimum. It has been said that the Lord Chancellor ‘seeks to appoint candidates of
the highest integrity and judicial quality, looking in particular for the good judgement
once described by Lord Devlin as the first quality of a good judge’.37 More recently, it
has been claimed that ‘the fundamental principle in appointing judges is, and must remain,
selection on merit’.38 But concern has been expressed about the narrow composition
of the Bench, which is ‘overwhelmingly white, male and from a narrow social and edu-
cational background’.39 Although this is said to reflect the ‘pool of qualified candidates
from which judicial appointments are made’, such a lack of diversity is no longer thought
to be acceptable, and the government has expressed a desire to begin ‘a major re-
engineering of the processes for appointment’.40 This is a matter to which we return
below. A major innovation in recent years has been the advertisement of some vacan-
cies up to the level of the High Court. Appointment to the more senior positions (Court
of Appeal and House of Lords), however, is by way of promotion and recently con-
tinued to follow the controversial practice of ‘regular consultation’ which was under-
taken with senior members of the judiciary about these appointments.41

Judicial Appointments Commission

In the Constitutional Reform Act 2005, the government has yielded to growing 
concern about the process of judicial appointment, widely criticised for its secrecy and
lack of transparency.42 The creation of a Judicial Appointments Commission, which was
formally launched in April 2006, follows the creation of a Judicial Appointments Board
in Scotland in 2001, albeit on a non-statutory basis, and the creation of a Commission
for Judicial Appointments for England and Wales in the same year. Established by Order
in Council, the latter was empowered only to review rather than recommend appoint-
ments, though even in this limited capacity it did cause some discomfort by reporting
on the role of the Lord Chancellor in some judicial appointments.43 The Commission
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established for England and Wales under the 2005 Act has a much wider remit than
the non-statutory body which preceded it, and consists of a lay chairman,44 as well 
as 14 other Commissioners appointed by the Queen on the recommendation of the
Lord Chancellor. Detailed provision is made for appointing people from mixed 
backgrounds: judges, legal practitioners, lay justices and non-lawyers. In the case of
legal practitioners there must be consultation with their professional bodies (the Bar
Council and the Law Society). Under the Act anyone selected by the Commission 
for appointment must be of good character, and selection must be solely on merit,45

having regard to advice on selection issued by the Lord Chancellor.46

Subject to these requirements, the Commission must have regard to ‘the need to 
encourage diversity in the range of persons available for selection for appointments’.47

Different procedures apply for different appointments, the first applying to the senior
posts of Lord Chief Justice, Master of the Rolls, President of the Queen’s Bench Division,
President of the Family Division and Chancellor of the High Court. In the event of any
such vacancy arising, the Lord Chancellor may ask the Commission to make a recom-
mendation. This must be done by a selection panel of four members, in this case to
include the Lord Chief Justice, together with the Chairman of the Commission and
another lay member chosen by him or her. As with the procedure for appointments 
to the Supreme Court already described, the Lord Chancellor may accept or reject 
the selection made by the panel, or may require the selection panel to reconsider the
selection. The procedures for the selection of judges to the Court of Appeal and the
High Court follow a similar pattern, though the composition of the selection panels 
is different. In the case of Court of Appeal selections, the panel is to consist of the
Lord Chief Justice, a Head of Division, the Chairman of the Commission and a lay
member appointed by the Chairman.48 In the case of High Court selections, there is
no mandatory selection panel. Where the Lord Chancellor accepts a recommendation
under these procedures, he or she must then make the relevant appointment or recom-
mendation for appointment.49 Complaints about judicial appointments may be made
to the Judicial Appointments and Conduct Ombudsman, a new office established by
the Constitutional Reform Act 2005.

Composition of the judiciary

Should the judiciary be ‘representative’ and, if so, what does this mean? The idea that
the judiciary should be ‘representative of the community’ was repudiated by the Home
Affairs Committee and by the Lord Chancellor’s Department, on behalf of which it
was asserted that:

It is not the function of the judiciary to reflect particular sections of the community, as it is
of the democratically elected legislature. The judges’ role is to administer justice in accordance
with the laws of England and Wales. This requires above all professional legal knowledge
and competence. Any litigant or defendant will usually appear before a single judge and it is
of paramount importance that the judge is fully qualified for the office he or she holds, and
is able to discharge his or her functions to the highest standards. Social or other consider-
ations are not relevant for this purpose; the Lord Chancellor accordingly seeks to appoint, or
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recommend for appointment, those who are the best qualified candidates available and will-
ing to serve at the time.50

On the other hand, however, there is recognition of the principle that the judiciary
should ‘more closely’ reflect the make-up of society as a whole, which should tend over
time to emerge by ‘ensuring the fullest possible equality of opportunity for persons in
all sections of society who wish to enter the legal profession and who aspire to sit judi-
cially’. But as was pointed out, this will require ‘equality of opportunity at all levels
of the educational system and the legal system as well as in the appointments system
itself’, a sentiment that it is perhaps easier to express than implement.51

Although there has been some improvement in recent years, as already pointed out
women and members of the ethnic minority communities remain poorly represented
on the bench, particularly at its highest levels. On 1 October 2005 only one member
of the House of Lords was female, all the heads of division were men, only two of 
33 Court of Appeal judges were female, and all but six of the 106 High Court judges
were men. Only one of the foregoing was a member of an ethnic minority, and on the
circuit court bench only six out of 624 judges (of whom 67 were women) were from
an ethnic minority. The Race Relations Act 1976 (as amended in 2000) now applies
to judicial appointments and like other public bodies those responsible for judicial 
appointments are under a duty to promote equality of opportunity between persons
of different racial groups. Both the Sex Discrimination Act 1975 and the Race
Relations Act 1976 apply to the legal profession in the sense that it is unlawful for 
a barrister or a barrister’s clerk to discriminate on the grounds of sex or race in rela-
tion to pupillage or tenancy.52 Similar provision is made in relation to disability by
amendments to the Disability Discrimination Act 1995.53 This is clearly important if
there is to be a pool of eligible candidates for appointment to the highest positions,
although it is open to question whether equal representation can be promoted by anti-
discrimination measures alone: there is no evidence of direct discrimination being an
issue in judicial appointments in recent years. Until the Courts Act 2003, a female mem-
ber of the Court of Appeal was styled Lord Justice of Appeal: the title is now Lady
Justice of Appeal.54

C. Independence of the judiciary

The principle of judicial independence is now formally recognised in legislation, with
the Constitutional Reform Act 2005 imposing a duty on the Lord Chancellor and other
government ministers to uphold the continued independence of the judiciary.55 The duty
also applies to ‘all with responsibility for matters relating to the judiciary or otherwise
to the administration of justice’.56 Among other things, the Lord Chancellor and other
ministers must not seek to influence particular judicial decisions through any special
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access to the judiciary (s 3(5)). Like many other constitutional principles, judicial 
independence has many facets.57 Judges should be independent of government; but 
also independent of the parties appearing before them. The principle, moreover, raises
questions about judicial salaries.58 Judges need to be protected from the threat of gov-
ernment cuts to their salary (lest they be penalised for unpopular decisions). Salaries
are now governed by statute,59 and reviewed by the Senior Salaries Review Body. Judges
also need to have security of tenure (lest they be removed for an unpopular decision); 
to be protected from political pressure and intimidation (but not necessarily popular
criticism); and to be immune from liability – whether criminal or civil – for the manner
in which they discharge the responsibilities of office. Before considering these matters,
it is to be noted that the principle of judicial independence has been reinvigorated by
the Human Rights Act 1998, with art 6 of the ECHR guaranteeing a right to a fair
and public hearing ‘by an independent and impartial tribunal’. In Starrs v Ruxton,60

the High Court of Justiciary held that temporary sheriffs were not independent and
impartial because, under the terms of their appointment, such judges could be recalled
by the minister before the end of their appointment which was for a renewable period
of only one year.

Judicial immunity from civil action

Just as the public interest in free debate in Parliament justifies the rule of absolute 
privilege for things said in the course of parliamentary debates, so the public interest
in the administration of justice justifies similar protection for judicial proceedings. At
common law no action will lie against a judge for any acts done or words spoken in
his or her judicial capacity in a court of justice.

It is essential in all courts that the judges who are appointed to administer the law should 
be permitted to administer it under the protection of the law independently and freely, with-
out favour and without fear. This provision of the law is not for the protection or benefit of
a malicious or corrupt judge, but for the benefit of the public, whose interest it is that the
judges should be at liberty to exercise their functions with independence and without fear of
consequences.61

The judge of a superior court is not liable for anything done or said in the exercise of
judicial functions, however malicious, corrupt or oppressive are the acts or words com-
plained of.62 A similar immunity attaches to the verdict of juries63 and to words spoken
by parties, counsel and witnesses in the course of judicial proceedings.64 But barristers
no longer enjoy immunity for the negligent conduct of a client’s case in court.65 The
immunity of judges is reinforced by the Crown Proceedings Act 1947, s 2(5), which
absolves the Crown from liability for any person ‘while discharging or purporting to
discharge any responsibilities of a judicial nature vested in him’ or in the execution of
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judicial process. But immunity does not extend to the acts or words of a judge in his
or her private capacity.

Judicial immunity also applies to the work of inferior courts, for example county
courts and magistrates’ courts. But the immunity is narrower than in the case of the
superior courts. In Sirros v Moore,66 the Court of Appeal appeared to assimilate the
position of judges in inferior courts to that of judges in superior courts when it held
that a circuit judge was immune from liability for damages after he had by a wholly
erroneous procedure ordered a Turkish citizen to be detained by the police. The Court
of Appeal considered that no distinction should be drawn in principle between the 
protection given to superior court judges and that given to inferior courts. According
to Lord Denning and Ormrod LJ, every judge, including a justice of the peace, was
entitled to be protected from liability in respect of what he did while acting judicially
and in the honest belief that his acts were within jurisdiction. But the scope of this
decision was doubted, at least as far as justices of the peace are concerned. They are
now protected by legislation for acts done within their jurisdiction and for acts out-
side their jurisdiction unless, in the latter case, the claimant can show bad faith.67 There
is also immunity for the members of government appointed inquiries.68 Despite their
immunities, it would be wrong to suppose that professional judges are uncontrolled
despots. For one thing, lay persons make a significant contribution to the administra-
tion of justice: the role of the jury in major criminal trials is an important constitu-
tional safeguard against an oppressive judiciary; removal of the right to trial by jury
is a matter of grave concern.69 So too is interference with the freedom of the jury, whether
it takes the form of criminal conduct or ‘jury vetting’.70 Lay magistrates in England
and Wales discharge a heavy burden of adjudication. Non-lawyers have a significant
role to play in courts of specialised jurisdiction and in tribunals.

Political and parliamentary criticism of the judiciary
Judicial independence requires that judges should be protected from political pressure
to reach decisions which suit the government or other powerful interests. The reason
is obvious if the rule of law is to be upheld. In recent years, however, there has been
an erosion of the long-standing convention that ministers do not criticise the judiciary
or judicial decisions. In 2003 the then Home Secretary (Mr Blunkett) reacted angrily
to a decision of the Administrative Court on the rights of asylum seekers.71 He stated
in a radio interview that he did not accept the decision, his comments fuelling ‘an unusual
and extreme personal onslaught’ on the judge in question (Collins J) in the popular
press.72 This was followed in 2005 by remarks made by the Prime Minister which were
seen as being designed to put pressure on the courts in cases about the extradition of
foreign terrorist suspects. After noting that each tightening of the terrorism laws had
met ‘fierce opposition in the courts’, and that the ‘rules of the game are changing’, the
Prime Minister continued by saying that should legal obstacles arise in the future, the
government ‘will legislate further including, if necessary, amending the Human Rights
Act in respect of the interpretation of the European Convention on Human Rights’.73
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Such public challenges to the authority of the courts from the highest levels of govern-
ment are rare. Prime Ministers in the past have stepped beyond the bounds of conven-
tional behaviour to criticise sentences in particular cases.74 But it is difficult to recall
circumstances in which a Prime Minister has informed the judiciary in advance of any
litigation that the law will be changed if the government is unhappy with the result.
Like other ministers, the Prime Minister now has a statutory duty to ‘uphold the 
continued independence of the judiciary’, even though it may not be a duty readily
capable of legal enforcement.75

Members of Parliament are also subject to restraints in their criticism of judges. There
is a long-standing rule of the House that unless the discussion is based on a substan-
tive motion, reflections must not be cast on the conduct of judges or upon judges gen-
erally.76 Another parliamentary rule seeks to protect the principle of a fair trial rather
than the status of the judges: by the sub judice rule, matters awaiting the adjudication
of a court may not be raised in debate. The rule – which was codified for the first time
in 1963 and updated in 1972 and again in 200177 – is designed to ensure that there is
no interference with the right to a fair trial. In this sense the rule complements (though
it does not overlap precisely with) the Contempt of Court Act 1981, which does not
apply to parliamentary proceedings. The rule is also designed to acknowledge the respec-
tive roles of judiciary and Parliament: if the role of the former is to be discharged effec-
tively the judges ‘should not only be, but also be seen to be, the only constitutional
body for determining issues which come before the courts’.78 Under the terms of the
rule, matters which are the subject of legal proceedings may not be referred to in any
motion, debate or question. This is subject to a discretion on the part of the Speaker
to permit such a reference ‘where a ministerial decision is in question’, or where the
case ‘concerns issues of national importance such as the economy, public order or 
the essential services’. The reason for this relaxation is to permit some parliamentary
discussion of ministerial decisions or other major issues of public concern, notwith-
standing the fact that legal action may have been instituted.79 The operation of the rule
arose for consideration in 1987 when the British government was seeking to restrain
the publication of Mr Peter Wright’s book, Spycatcher. At a time when proceedings
had been instituted against the publishers in Australia, the Speaker ruled: ‘It is legiti-
mate to raise anything that has come out in the Australian courts, but what should
not be raised under our sub judice rule is the action that is pending before the British
courts . . . anything that has come out in the Australian courts is fair game.’80 The 
operation of the rule does, however, give rise to frustration on the part of MPs.81 A
similar rule applies in the Scottish Parliament, though the Scottish rule is wider than
its Westminster counterpart.82
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Security of tenure

Today one of the most important ways by which judicial independence is preserved is
by the security of tenure of judicial office-holders: they cannot be dismissed because
they are unpopular with government. Judges of the High Court and Court of Appeal
hold office during good behaviour, subject to a power of removal by the Queen on 
an address presented by both Houses of Parliament.83 A similar provision applies to
Lords of Appeal in Ordinary,84 and will apply to the Supreme Court of the United
Kingdom.85 These statutory rules clearly prevent a judge being removed at the pleasure
of the Crown, but their meaning is not wholly certain. The wording of the provision
in the Act of Settlement from which these rules derived,86 suggests that the intention
of Parliament was that, while a judge should hold office during good behaviour,
Parliament itself should enjoy an unqualified power of removal. Assuming that there
was no intention to alter the effect of the Act of Settlement by the revised wording
now contained in the Supreme Court Act 1981, it is theoretically possible for a judge
to be dismissed not only for misconduct but for any other reason which might induce
both Houses to pass the necessary address to the Crown. It is, however, extremely unlikely
that Parliament would be willing to pass an address from any motive other than to
remove a judge who had been guilty of misconduct. The judicial retirement age is 70,
although this may be extended to 75.87 Inferior judges receive a lesser degree of pro-
tection. Circuit judges and district judges may be removed from office by the Lord
Chancellor, if he thinks fit, for incapacity or misbehaviour,88 though there have been
enacted formal procedures to be followed before the Lord Chancellor’s power to dis-
miss for incapacity or misbehaviour is exercised.89

In Scotland, the historic tenure on which judges hold office is ad vitam aut culpam,
i.e. they cannot be removed except on grounds of misconduct.90 Judges of the Court
of Session now hold office until retirement. Judges of the Court of Session may be removed
by Her Majesty following a recommendation by the First Minister, who may make a
recommendation only with the authority of the Scottish Parliament.91 Provision is to
be made for a tribunal (to be chaired by a judicial member of the Privy Council) to be
established by the First Minister to investigate whether a Court of Session judge is unfit
for office by reason of ‘inability, neglect of duty or misbehaviour’.92 This must be done
before the First Minister seeks parliamentary approval to recommend the removal of
a judge. A sheriff may be removed from office only after an inquiry, conducted jointly
by the Lord President of the Court of Session and the Lord Justice-Clerk, has estab-
lished unfitness for office by reason of inability, neglect of duty or misbehaviour, and
only by means of an order of removal made by the First Minister and laid before the
Scottish Parliament.93
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Judges in the political process

Judicial independence does not mean judicial detachment, and it is inevitable and in
some cases appropriate that judges will be engaged in wider public policy issues. The
most conspicuous example of this is judicial membership of the House of Lords, with
Lords of Appeal in Ordinary being members of the second chamber, a unique arrange-
ment among leading liberal democracies. This is an arrangement that gives rise to criti-
cism for mixing legislative and judicial functions and it is one that will diminish once
the Supreme Court is established. The new justices of the Supreme Court will not be
members of the House of Lords, though the first generation of Supreme Court justices
will be Lords of Appeal in Ordinary. The latter will be entitled to attend the House
but not to sit or vote in its proceedings or those of its committees.94 It is also possible
that retired Supreme Court justices could be made life peers under the Life Peerages
Act 1958 if the House of Lords is to retain a nominated element. While the existing
arrangements are thought by some to offend constitutional principle, in practice the
Law Lords rarely take part in the political work of the House, though they do con-
tribute on matters where their legal experience can be brought to bear.95 In a state-
ment issued in 2000, Lord Bingham (as the Senior Law Lord) drew attention to two
principles by which the judges considered themselves bound ‘when deciding whether
to participate in a particular matter or to vote’. The first is that ‘they do not think it
appropriate to engage in matters where there is a strong element of party political con-
troversy’; and the second is that they ‘bear in mind that they might render themselves
ineligible to sit judicially if they were to express an opinion on a matter which might
later go to an appeal to the House’.96 And although offensive to strict constitutional
principle, it is not to be overlooked that membership of the House of Lords provides
senior judges with a platform to contribute to public debate on matters – such as the
administration of justice – about which they are uniquely well qualified to speak. Nor
is it to be overlooked that judicial expertise has played a valuable part in the scrutiny
role of the House of Lords, for example in the area of European legislation on the one
hand and the privileges of the House on the other.

In the absence of the platform provided by the House of Lords, it is implausible to
believe that the senior judges will cease to be engaged in public affairs. As they are
subjected to demands for greater accountability and more public scrutiny and media
attention in the wake of the Human Rights Act in particular, the senior judges may
feel obliged to defend and explain their role.97 There are no formal channels for this
to be done, but judges are increasingly responding to events by way of unattributed
interviews in the press, by way of speeches reported in the press and elsewhere,98 and
in the case of retired judges by way of media interviews. Apart from being drawn into
public debates about the judicial role, the judges may wish to present views to gov-
ernment on matters that directly affect them, as during the debates about the
Constitutional Reform Bill itself. The latter is based to some extent on principles set
out in a Concordat between the Lord Chancellor and the Lord Chief Justice dealing
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with collective judicial concerns about the government’s proposals.99 In the new con-
stitutional climate it is doubtful whether such engagement can or should take place 
by way of informal consultation between executive and judiciary as it may have done
in the past. A forum for presenting the collective views of the judiciary is the Judges’
Council, a body revived in recent years, about which it has been said in the House of
Commons:

The Judges’ Council is an independent body without a formal constitution. It has no statut-
ory basis, exercises no executive functions and controls no public expenditure. It meets to 
discuss issues of concern to the senior judiciary and to represent the views of the senior judi-
ciary to the Lord Chancellor and other individuals and bodies. It is wholly independent of
Government and is accountable only to those whose views it represents. Its membership is a
matter for the Council itself and those whose views it represents.100

Select committees provide another – more public – forum for senior judges to make
their views known, though there are sensitive constitutional issues to be considered when
judges appear before such bodies.101 But if these problems can be overcome, the select
committees provide an opportunity for structured dialogue between legislature and judi-
ciary which may be of benefit to both.102

Use of judges for extra-judicial purposes

Judges have often been called on by the government to preside over royal commissions,
departmental committees and inquiries conducted under the Tribunals of Inquiry
(Evidence) Act 1921 (now replaced by the Inquiries Act 2005). It has been claimed
that there were 366 major commissions and inquiries throughout the 20th century, 
as well as another 1,000 or so departmental inquiries. Thirty per cent of these major
commissions and inquiries are said to have been conducted by a judge.103 These have
included matters as diverse as safety at sports grounds, prison riots, the collapse of an
international bank, the so-called Arms for Iraq affair, the future of legislation against
terrorism, BSE and the Bloody Sunday killings in 1972. An emerging theme of some
significance is the appointment of senior judges as commissioners to oversee and to
report annually to the Prime Minister about the operation of surveillance powers cre-
ated by legislation such as the Regulation of Investigatory Powers Act 2000.104 This is
based on the earlier arrangements which saw Lord Diplock accept appointment as a
commissioner to review the operation of the practice of telephone tapping before it
was placed on a statutory basis.105 Also important was the appointment of Lord Nolan
in 1994 to examine concerns about standards of conduct in public life.106 Many judges
are well suited to this work but there are potential dangers to judicial independence
in the practice, especially when matters of acute political controversy are referred to a
judge for an impartial opinion.107
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116 There is no common law power authorising a court to make an order ro restrain the publication of pro-
ceedings (though publication could amount to contempt if designed to interfere with the administration
of justice: Independent Publishing Co Ltd v AG of Trinidad and Tobago [2004] UKPC 26; [2005] 
AC 190).

Particularly controversial references were the investigations conducted by Lord
Denning on the request of the Prime Minister into the security aspects arising out of
the resignation of a minister (J Profumo) in 1963; by the Lord Chief Justice, Lord Widgery,
in 1972 into deaths in Londonderry; and by Lord Bridge in 1985 into allegations of
improper telephone tapping of trade unionists and peace activists by members of the
security service.108 Such references may give rise to allegations that the government is
using the judiciary for its own ends; and they may expose the judge in question, par-
ticularly if he or she is the sole member of the inquiry, to political or personal criti-
cism by those who disagree with his or her report. The report by Lord Hutton in 2004
about the circumstances surrounding the death of a government scientist (Dr David
Kelly) attracted a great deal of media criticism and led some to question the wisdom
of this form of judicial activity.109 Before a judge is appointed to an inquiry, ministers
would normally consult with senior judges about the appointment, a practice which
is now mandatory.110 It needs to be stressed that such work is not the primary task of
the judges and that the government cannot assume that the services of a judge will be
available whenever an awkward political situation might be eased by an impartial inquiry.
There may also be concerns about judges being too intimately involved with the oper-
ation and needs of government, particularly in cases where they are drawn on to give
advice on a matter about which they are subsequently called upon to adjudicate, albeit
in a different context. There is a strong convention that judges should not become involved
in party political activities.111

D. Contempt of court and safeguards for the administration of justice

As we have seen, article 6 of the ECHR provides that the individual has the right to
a fair and public hearing within a reasonable time by an independent and impartial
tribunal. There are a number of legal rules which are designed to maintain the quality
of justice in the courts. In principle all trials are conducted in open court,112 although,
exceptionally, cases may be heard ex parte or in camera;113 witnesses may be permitted
to give evidence anonymously;114 and restrictions may be imposed on reporting legal
proceedings,115 where authorised by statute.116 The written rules of court procedure as
well as the unwritten rules of natural justice seek to ensure for each litigant a fair and
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orderly hearing.117 The rules of evidence, particularly in criminal trials before a jury,118

exclude material which might be unfairly prejudicial to an accused. To the extent that
legal representation contributes to the quality of justice, there are also schemes to enable
people with limited means to be defended by a lawyer in criminal proceedings and to
seek redress through the civil courts. In some circumstances, the interests of the accused
or the respondent may be safeguarded by a special advocate appointed by the court,
especially (though not only) in national security cases.119 It is important to note, 
however, that the right to a fair and public hearing has to be balanced against other
Convention rights, most notably the right to freedom of expression in art 10 of the
ECHR. There is a difficult tension between the right to a fair trial and the right to 
freedom of expression when newspapers publish material which might prejudice the
position of an accused person by influencing a jury.120 One of the functions of the law
of contempt of court is to manage this tension, although it also has other functions;
these include protecting the dignity of the court and generally safeguarding the adminis-
tration of justice.

The nature of contempt
Contempt of court, broadly speaking, takes two forms. Civil contempt is the failure
to obey the order of a superior court of record which prescribes certain conduct upon
a party to a civil action. A civil judge may commit to prison anyone who disregards
an order addressed to him or her. In this way, decrees of specific performance and injunc-
tions, as well as the writ of habeas corpus and other judicial orders, may be enforced
by the High Court. The power of courts to enforce their orders against litigants is not
available against the Crown, but ministers of the Crown and civil servants are liable
to be proceeded against for contempt of court in respect of acts or omissions by them
personally and it is no defence that what would otherwise constitute a contempt of
court was committed in the discharge or purported discharge of official duties.121 Although
a civil contempt is not a criminal offence or a misdemeanor,122 the court may never-
theless commit a wrongdoer to prison for a fixed period,123 may fine him or her or
may order his or her property to be sequestrated. The Official Solicitor to the Supreme
Court is required to review all cases of persons committed to prison for contempt and
may intervene to secure their release.124 The Crown may not grant a pardon in cases
of civil contempt since this would be to intervene in litigation between parties.

Conduct which is calculated to interfere with the due administration of justice or to
bring the courts into disrepute gives rise to proceedings which are in the nature of crim-
inal proceedings, and both civil and criminal courts may exercise the jurisdiction. Although
criminal contempt takes various forms and although it is necessary to protect the work-
ings of the courts, nevertheless judges should seek to ensure, in the words of Lord President
Normand,

that the greatest restraint and discrimination should be used by the court in dealing with 
contempt of court, lest a process, the purpose of which is to prevent interference with the
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administration of justice, should degenerate into an oppressive or vindictive abuse of the court’s
powers.125

The need for restraint is all the greater since one of the consequences of contempt 
of court is to restrict freedom of expression. But not all judges are so sanguine, with
concern being expressed in one case that the Contempt of Court Act 1981 may have
tilted the balance too much in favour of freedom of expression: ‘Parliament may have
redrawn the boundary at a point which would not have been chosen by those people
looking at the matter primarily from the standpoint of the administration of justice.’126

Higher levels of tolerance have also seen judges being much less willing to challenge
those who impute unfairness, partiality or stupidity in the discharge of their duties.127

Contempt in the face of the court

All superior courts have power to punish summarily by fine or imprisonment violence
committed or threats uttered in face of the court. Thus the judge may punish an attack
on anyone in court or restrain the use of threatening words or scurrilous abuse. The
issue whether an act constitutes a contempt is for the judge alone. If the act is com-
mitted in court, the judge is in a sense prosecutor, chief witness, judge and jury.

In Morris v Crown Office,128 a group of students demonstrated in support of the Welsh language by
interrupting a sitting of the High Court in London, where they sang, shouted slogans and scattered
pamphlets. After order was restored, the trial judge sentenced some of the students to prison for
three months and fined others £50 each. On appeal, the Court of Appeal, Civil Division, held that a
High Court judge still had power at common law to commit instantly to prison for criminal contempt;
and that the requirement under the Criminal Justice Act 1967 that prison sentences under six months
be suspended did not apply to committal for contempt. The court did not consider the prison sen-
tences to be excessive, but, having regard to all the circumstances, allowed the appeal against sen-
tence and bound over the appellants to be of good behaviour for one year.

Contempt in the face of the court includes insulting behaviour,129 disregard of a
judge’s ruling, and refusal by a witness to give evidence or to answer questions which
he or she is required to answer.130

In Attorney-General v Mulholland and Foster,131 two journalists refused to disclose their sources of
information to a tribunal of inquiry appointed after an Admiralty clerk, Vassall, had been convicted of
espionage. The tribunal had by statute the powers of the High Court in examining witnesses.132 On
appeal against a prison sentence imposed by the High Court, to whom the tribunal had reported the
journalists, it was held that journalists had no legal privilege to refuse to disclose sources of informa-
tion given to them in confidence, where the information was relevant and necessary to the trial or
inquiry.

So too, in British Steel Corporation v Granada Television Ltd,133 the House of Lords
ordered the Granada company to reveal the name of an employee of the corporation
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who had passed secret documents to Granada that were then used in a programme
about the corporation. Although failure by Granada to comply with this order would
have constituted contempt, the matter was resolved when the employee concerned 
made his identity known. In the Contempt of Court Act 1981, the power of the court
to demand information was limited by s 10. The court may not now request a person
to disclose the source of information contained in a publication for which he or she is
responsible, unless the court is satisfied that disclosure is necessary in the interests of
justice or national security or for the prevention of disorder or crime.134 If cases such
as Mulholland and British Steel Corporation were to occur today, the statutory test of
necessity would have to be applied before the court decided to require disclosure, but
the outcome might still be the same.

In Secretary of State for Defence v Guardian Newspapers Ltd135 a junior civil servant delivered 
anonymously to the Guardian newspaper confidential documents addressed to Cabinet ministers by
the Secretary of State for Defence. The documents related to the arrival of US cruise missiles at Greenham
Common airbase. The Ministry of Defence sought to recover the documents to help them to identify
the person responsible for the leak. The House of Lords held that s 10 of the 1981 Act was a valid
defence not only where a journalist was asked a direct question in court, but also in an action for
recovery of property where the property once recovered would help to reveal the newspaper’s source.
But the House also held (Lords Fraser and Scarman dissenting) that it was necessary to recover the
documents and identify the source of the leak in the interests of national security. The minister had
expressed concern that a significant document relating to the defence of Britain had found its way
to a national newspaper. This was of grave importance for national security, since Britain’s allies could
not be expected to continue to entrust the government with secret information if it was liable to un-
authorised disclosure.

Guardian Newspapers is only one of a number of cases in which the courts at the 
highest levels have been willing to order the disclosure of journalists’ sources by apply-
ing a low threshold which applicants need cross.136 The more robust view of the European
Court of Human Rights on this issue has led to conflict between that body and the
House of Lords.137 The domestic courts nevertheless appear willing to require the dis-
closure of sources where this will help an employer to identify an employee within an
organisation who has leaked commercial information or confidential medical information
about a patient.138 But the courts may refuse to order the disclosure of sources where
the applicant’s interests will be adequately protected by an injunction139 or where in
the circumstances the applicant has not tried to find the source of the disclosure by
other means first.140

The strict liability rule

Until the Contempt of Court Act 1981, it was on the basis of the common law that
penalties were imposed on those whose publications were prejudicial to a fair trial or
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to civil proceedings.141 The law was reformed in 1981, following recommendations of
the Phillimore committee,142 and the decision of the European Court of Human Rights
in the Sunday Times case.

Nearly 400 claims against Distillers Ltd, the manufacturers of thalidomide, were pending when the
Sunday Times published an article which inter alia urged the company to make a generous settle-
ment. Later it proposed to publish an article examining the precautions taken by the company before
the drug was sold. On the Attorney-General’s request, the Divisional Court granted an injunction to
restrain publication of the article, holding that it would create a serious risk of interference with the
company’s freedom of action in the litigation. The Court of Appeal discharged the injunction, on the
grounds that the article commented in good faith on matters of outstanding public importance and
did not prejudice pending litigation since the litigation had been dormant for some years.

The House of Lords restored the injunction, holding that it was a contempt to publish an article
prejudging the merits of an issue before the court where this created a real risk that a fair trial of the
action would be prejudiced; the thalidomide actions were not dormant, since active negotiations for
a settlement were going on. It was a contempt to use improper pressure to induce a litigant to settle
a case on terms to which he or she did not wish to agree, or to hold a litigant up to public obloquy
for exercising his or her rights in the courts.143 Thereafter the Sunday Times claimed that the deci-
sion of the House of Lords infringed the freedom of expression protected by art 10 of the European
Convention on Human Rights. Before the European Court of Human Rights, the main issue was whether,
under art 10, the ban on publication was ‘necessary in a democratic society . . . for maintaining the
authority and impartiality of the judiciary’. By 11 to 9 votes, the court held that the ban had not been
shown to be necessary for this purpose.144

The Contempt of Court Act 1981 was designed to bring British law into line with the
requirements of the Sunday Times decision, although there is much scope for argument
about whether it does so fully.145

Liability for contempt under the 1981 Act is based on the strict liability rule, defined
to mean ‘the rule of law whereby conduct may be treated as a contempt of court as
tending to interfere with the course of justice in particular legal proceedings regard-
less of intent to do so’ (s 1). By s 2, the strict liability rule applies to any publication
which creates ‘a substantial risk that the course of justice in the proceedings in ques-
tion will be seriously impeded or prejudiced’. This applies to both civil and criminal
proceedings. The other requirement of s 2 is that the proceedings in question must be
‘active’, governed by Sch 1, which lays down in detail when civil or criminal proceedings
begin to be active. Criminal proceedings become active when an individual is arrested
or orally charged or when an arrest warrant is issued (whereas at common law liabil-
ity for contempt could arise where legal proceedings were imminent).146 Civil proceedings
become active not when the writ is served but when the action is set down for trial.
In some cases, proceedings may be instituted at common law to deal with publications
which are likely to prejudice the outcome of proceedings not yet active within the 
statutory definition.147 Proceedings remain active in criminal cases until concluded by
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acquittal, sentence or discontinuance, and in other cases until the proceedings are 
disposed of, discontinued or withdrawn.148

Application of the strict liability rule

The question whether there is a substantial risk that the course of justice in particular
legal proceedings will be seriously impeded or prejudiced is ultimately one of fact; this
will depend primarily on whether the publication will bring influence to bear which 
is likely to direct the proceedings in some way from the course which they would 
otherwise have followed.149 Many of the cases on contempt of court, both before and
after 1981, are concerned with pre-trial publicity which may influence the jury. Thus
Attorney-General v Times Newspapers Ltd150 concerned reports carried by newspa-
pers about a man who had intruded into the Queen’s bedroom at Buckingham Palace.
The man in question was awaiting trial on a number of counts, including the theft of
a bottle of wine. It was held that a newspaper report that he had admitted the theft
was a contempt, since it was difficult to see how an assertion that an accused person
had admitted the very fact that was in issue could do otherwise than cause a very sub-
stantial risk that the trial might be prejudiced. The leading case on s 2(2) is Re Lonrho
plc,151 an extraordinary case which arose out of a battle for control of the London depart-
ment store, Harrods.

In 1987 the Secretary of State for Trade and Industry appointed inspectors to investigate the affairs
of the company which owned the store. The inspectors submitted their report in 1988, but the Secretary
of State refused to publish it and he also refused to refer the matter to the Monopolies and Mergers
Commission. Lonrho instituted two applications for judicial review, designed to compel the minister
to publish the inspectors’ report and to refer the matter to the Commission. While appeals on both
applications were pending before the House of Lords, Lonrho acquired a copy of the inspectors’ report,
which the Observer agreed to publish in a special issue of the newspaper. Some copies of the issue
were sent to persons on a mailing list to whom Lonrho had been regularly sending propaganda 
literature. These people included four of the five Lords of Appeal in Ordinary who were to hear the
appeals. These circumstances were referred to three other members of the House of Lords. They
held that the special issue (which contained extensive extracts from the inspectors’ report as well as
editorial comment accusing the Secretary of State of bad faith) did not create a substantial risk that
the course of justice in Lonrho’s appeals would be seriously impeded or prejudiced. ‘So far as the
appellate tribunal is concerned, it is difficult to visualise circumstances in which any court in the United
Kingdom exercising appellate jurisdiction would be in the least likely to be influenced by public dis-
cussion of the merits of a decision appealed against or of the parties’ conduct in the proceedings.’

A number of defences are provided in the 1981 Act. The first of these is the defence
of innocent publication (s 3), where the person responsible for the publication can prove
that, having taken all reasonable care, he or she did not know that relevant legal pro-
ceedings were active.152 The second is the contemporary reporting of legal proceedings
in respect of ‘a fair and accurate report of legal proceedings held in public, published
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contemporaneously and in good faith’ (s 4(1)). However, a court may order that pub-
lication of reports be delayed – but not prevented indefinitely153 – where necessary to
avoid a substantial risk of prejudice to the administration of justice (s 4(2)).154 ‘In form-
ing a view whether it is necessary to make an order for avoiding such a risk a court
will inevitably have regard to the competing public interest considerations of ensuring
a fair trial and of open justice.’155 The power was used at the trial of Clive Ponting
under the Official Secrets Act 1911 to prevent a television company from recreating
the court proceedings as a drama documentary at the end of each day.156 Before grant-
ing an order under s 4(2), the magistrates are entitled to hear representations from 
the press that the order should not be granted.157 The third defence is where the 
publication contains a good faith discussion of public affairs if the risk of prejudice to
particular legal proceedings is merely incidental to the discussion (s 5). In Attorney-
General v English Lord Diplock noted that s 5 does not take the form of an exception
to s 2, but stands on an equal footing with it: ‘It does not set out exculpatory matter.
Like s 2(2) it states what publications shall not amount to contempt of court despite
their tendency to interfere with the course of justice in particular legal proceedings.’158

In Attorney-General v English the Daily Mail published an article in support of a woman standing for
election to Parliament as an independent pro-life candidate, one of her aims being to stop the alleged
practice in hospitals whereby newly-born disabled babies were allowed to die. At the time the article
was published a well-known paediatrician was standing trial, accused of murdering a three-day-old
boy with Down’s syndrome, by allowing him to die of starvation. The House of Lords held that this
did not amount to a contempt of court; although the publication of the article on the third day of the
trial was capable of prejudicing the jury, the publication was a discussion in good faith on a matter
of wide public interest and the risk of prejudice was incidental to the discussion. To hold otherwise
‘would have prevented [the candidate] from . . . obtaining publicity for what was a main plank in her
election programme and would have stifled all discussion in the press . . . about mercy killing from the
time that [the doctor] was charged in the magistrates’ court in February 1981 until the date of his
acquittal [in] November of that year.’159

The strict liability rule does not apply to the good faith reporting of proceedings of
the Scottish Parliament or Welsh Assembly.160 Nor does it apply to tribunals which do
not exercise the ‘judicial power of the state’.161

Other acts interfering with the course of justice

Nothing in the Contempt of Court Act 1981 is designed to restrict liability for con-
tempt of court in respect of conduct intended to impede or prejudice the administra-
tion of justice (s 6(2)). Many other acts are punishable as contempts, some of them
also being criminal offences in their own right, for example attempts to pervert the
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course of justice or interference with witnesses.162 A prison governor who, acting under
prison rules, obstructed a prisoner’s communication with the High Court was held to
be in contempt.163 It is a contempt to punish or victimise a witness for evidence which
has already been given, even in proceedings which have concluded, since this might
deter potential witnesses in future cases.164 It may be a contempt of court for a soli-
citor to disclose to a journalist documents relating to litigation.

A prisoner challenged the legality of a Home Office decision to set up a ‘control unit’ for prisoners
considered to be troublemakers. An order for discovery of documents being made against the Home
Office, a large number of official documents were made available to the prisoner’s solicitor. She under-
took that the documents would be used only for the case in hand, but she later allowed a journal-
ist to see documents which had been read out in open court. The journalist published an article
based on these documents. The House of Lords held (by three to two) that although the documents
had been read in court, and could have been reported by journalists present, the solicitor was guilty
of contempt since she had used the documents for a purpose which was not necessary for the 
conduct of her client’s case, and had broken her implied undertaking to the court that had ordered
discovery.165

Interference with the work of a jury may constitute contempt, whether before, 
during or after a trial. By s 8 of the Contempt of Court Act 1981, it is a contempt of
court to solicit, obtain or disclose details of any statements made or votes cast by jurors
during their deliberations in any legal proceedings. This reversed a decision in 1980
that a magazine article disclosing aspects of the jury’s deliberations during the trial of
Mr Jeremy Thorpe was not a contempt of court.166 It is an offence under s 8 for a
newspaper to publish information disclosed to it by a jury member, but the section
applies only to ‘what passes among the jurors while they are considering their verdict
after the judge has directed them to retire to do so’.167 It is an offence for a jury mem-
ber to write to a relative of a convicted person to expose unfairness by jurors,168 but
it is not an offence to raise such concerns with the court.169

The dynamic nature of the law of contempt has been well demonstrated by decisions
arising out of important disputes between the courts and the press. It is a contempt
for a newspaper to disregard a judge’s directions that the names of prosecution wit-
nesses in blackmail cases should not be published.170 But the power to issue such 
directions is not limited to blackmail cases.

In Attorney-General v Leveller Magazine Ltd a magazine published the name of a prosecution wit-
ness at an official secrets trial, who had been described in court as Colonel B. The House of Lords
held that it was contempt of court to publish a witness’s name if this interfered with the administra-
tion of justice. But on the facts no contempt had occurred, since inter alia, no clear direction against
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publication had been given by the magistrates; and Colonel B’s identity could have been discovered
from evidence given in open court.171

The uncertainties left by this decision were lessened by the Contempt of Court Act 1981.
By s 11, where a court has the power to withhold evidence from the public (although
the court is sitting in public) and allows the name of a witness or other matter to be
withheld, it may restrict publication accordingly.172 Thus it would be a contempt of
court to publish such information, even though the identity of the witness could be
discovered from evidence given in open court, as in the Leveller Magazine case. How-
ever, a court cannot prohibit the press from reporting names which are mentioned in
court unless there has first been a direction that these names should be withheld from
the public.173 And it has been said that the courts should be careful about exercising
this power, which should not be used simply to protect privacy or avoid embarrass-
ment.174 This applies particularly where anonymity is sought by one of the parties to
litigation rather than by a witness.175

It may also be contempt to publish material which has been the subject of an injunc-
tion against another party.176 A third party who knowingly acts in breach of the terms
of the injunction may be in contempt even though he or she is not a party to the pro-
ceedings and indeed may not have had an opportunity to make representations in these
proceedings:

In 1986 interlocutory injunctions were granted against two newspapers, the Guardian and the Observer,
restraining them from publishing material from the book Spycatcher, by Mr Peter Wright, pending a
full trial of the action in which the Attorney-General sought permanent injunctions on the ground that
the information was confidential. While interlocutory injunctions were still in force, extensive extracts
from the book were published in other newspapers, including the Sunday Times. The House of Lords
held that these publications amounted to a contempt of court, even though the injunctions had not
been issued against these newspapers in the first place. In the view of the House, where a party (C)
knowingly does something which would if done by B be a breach of an injunction obtained by A
against B, C is guilty of contempt of court if this conduct interferes with the administration of justice
between A and B. In this case the publication by C (the Sunday Times) did interfere with proceed-
ings between A (the Attorney-General) and B (the Guardian and the Observer). The consequence
of the publication by the Sunday Times before the main Spycatcher trial was to nullify, in part at
least, the purpose of such trial, because it put into the public domain part of the material which the
Attorney-General claimed should remain confidential.

The principle in this case is sometimes referred to as the ‘Spycatcher principle’, for obvi-
ous reasons. The Court of Appeal has since been unwilling to accept that ‘conduct by
a third party which is inconsistent with a court order in only a trivial or technical way
should expose a party to conviction for contempt’.177 However, the importance of the
principle is not to be underestimated, nor is the willingness of the courts to enforce it.

In AG v Punch Ltd178 an interlocutory injunction was granted to restrain Associated Newspapers Ltd
(proprietors of the Mail on Sunday) from publishing any information obtained from Mr David Shayler
which was obtained by him in the course of or as a result of his employment in the security service.
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Mr Shayler subsequently started to write a weekly column for Punch, the aim of the column being
to criticise the performance of the security service. Following the publication of an article about an
IRA bombing in London, the Attorney-General brought contempt proceedings against Punch. The Court
of Appeal overturned the first instance decision that there had been a contempt, the appeal court
accepting that the editor ‘thought that the purpose of the [injunction] was to restrain material dan-
gerous to national security’ which it was not his intention to publish. But on an appeal by the Attorney-
General, the original decision was restored. According to Lord Nicholls, the editor of Punch knew that
the action against Shayler raised confidentiality issues relating to national security: ‘He must, inevitably,
have appreciated that by publishing the article he was doing precisely what the order was intended
to prevent, namely, pre-empting the court’s decision on these confidentiality issues. That is knowing
interference with the administration of justice.’179

E. The executive and the machinery of justice180

The court system is part of the framework by which our society is governed and it
cannot be totally separated from the executive. Such questions as what courts we should
have, in what buildings they should be housed, and how the court system should be
paid for, are questions that cannot be decided by the judges and the legal profession
though they may have a say in them. Many countries have a Ministry of Justice to admin-
ister the court system. This was proposed for the United Kingdom in 1918 by the Haldane
committee on the machinery of government,181 but a Ministry of Justice by that name
has never been established for England and Wales. Instead the duties that would fall
to such a ministry are now exercised principally by the Department for Constitutional
Affairs.182 The conflicting responsibilities of the Lord Chancellor sometimes caused diffi-
culties in the past. But although the office was said to be ‘a difficult one’, it was thought
not to be easy ‘to work out, against the background of our system, a good alternative
that would protect . . . the independence of the judiciary’. Having the head of the 
judiciary accountable to Parliament for the administration of the courts was said by
one Lord Chancellor to be ‘probably as good an arrangement as we can achieve’.183

Others argued that the position was unsustainable and that the office should be 
abolished.184 In 2003, the government proposed to abolish the office, but was forced
by the House of Lords to beat a retreat in the face of strong opposition from peers
and the legal establishment. Nevertheless, the office of Lord Chancellor has been radic-
ally reformed by the introduction of the Department for Constitutional Affairs of 
which he is the head in his capacity as Secretary of State for Constitutional Affairs. In
addition, as we have already seen, the Constitutional Reform Act greatly restricts the
powers of the Lord Chancellor in terms of judicial appointments and discipline. 
The position is different in Scotland, where there is now a Department of Justice in
the Scottish Executive.

The Department for Constitutional Affairs
Until 2003 the Lord Chancellor’s Department was the government department respons-
ible for the machinery of justice. In June 2003, that responsibility was transferred to
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the Department for Constitutional Affairs, headed by the new position of Secretary 
of State for Constitutional Affairs, an office held concurrently with that of Lord
Chancellor. The Department for Constitutional Affairs has three broad responsibilit-
ies, these being access to justice, human rights and the constitution. The last includes
the electoral system and electoral administration, as well as House of Lords reform.
These general duties are in addition to responsibilities for asylum and immigration appeals
on the one hand and devolution on the other. Apart from the Secretary of State (who
in 2005 was a member of the House of Lords) there is a minister of state in the House
of Commons and two parliamentary under-secretaries of state, each with different depart-
mental responsibilities. Curiously, the Department has one of the largest budgets in
Whitehall, though this is accounted for by the fact that the department has respons-
ibility for financing the devolved administrations.185 Scrutiny of the department’s
activities is conducted by the House of Commons Constitutional Affairs Committee,
though aspects of the Department’s work may attract the interest of other committees,
such as the Joint Committee on Human Rights186 and the House of Lords Constitution
Committee.

The Lord Chancellor has a statutory duty to ensure that there is an efficient 
and effective system to support the carrying on of the business of the courts.187 This
includes the appointment of staff and the provision of accommodation.188 It also
includes the power to appoint court security officers with powers of search, as well as
powers of exclusion, removal and restraint.189 It is the responsibility of HM Court Service
– an executive agency of the DCA – to administer the civil, criminal and family courts
in England and Wales. Although employed as civil servants, Court Service staff may
be regarded by the courts as part of the judicial arm of the state, as in Quinland v
Governor of Swaleside Prison190 which involved alleged negligence, raising questions
about the scope of the Crown Proceedings Act 1947.191 Many responsibilities previ-
ously discharged by the Lord Chancellor have been reassigned by the Constitutional
Reform Act 2005, many going to the Lord Chief Justice whose administrative role as
Head of the Judiciary in England and Wales has been greatly enhanced by that Act.192

The Lord Chancellor nevertheless still remains concerned with virtually all judicial
appointments. Despite the reform to the system of judicial appointments, the Lord
Chancellor appoints to the lay magistracy, and makes recommendations to the Queen
about the appointment of district judges (magistrates’ courts), and district judges.193

Although senior appointments now fall within the scope of the Judicial Appointments
Commission, the formal position remains that the Lord Chancellor either makes or
recommends the appointment.194

The Lord Chancellor and the separation of powers

Although the Secretary of State for Constitutional Affairs has formidable responsib-
ilities to discharge, before 2003 these executive functions were performed by the Lord
Chancellor and combined with the parliamentary and judicial functions of that office.
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Indeed, the office of Lord Chancellor was regarded as one of the great offices of state
with an unbroken pedigree stretching back to 1068, the position having been held in
that time by some notable historic figures, including Thomas Becket, Thomas Wolsey
and Sir Thomas More. In recent years the position of Lord Chancellor was said to be
‘increasingly powerful’.195 Apart from being a member of the Cabinet as political head
of an important government department, the Lord Chancellor was also the Speaker of
the House of Lords, for which a portion of his salary was paid by the House of Lords.
On appointment the Lord Chancellor took the judicial oath and was entitled to pre-
side over the House of Lords in its judicial work and the Judicial Committee of the
Privy Council. Lord Mackay sat on 67 occasions (House of Lords and Privy Council)
between 1987 and 1994, while Lord Hailsham sat 68 times as Lord Chancellor between
1979 and 1987.196 This means that in the period between 1979 and 1994 the Lord
Chancellor sat in about one-tenth of cases in the House of Lords and Privy Council.
Lord Irvine had also taken part in a number of cases,197 though he was the last to do so.

In response to concerns about the separation of powers, Lord Irvine claimed in 1998
that discretion was exercised in determining the cases in which the Lord Chancellor sat,
‘as a safeguard against any perception of partiality or conflict of interest’.198 But not
everyone was so sanguine about the propriety of a Cabinet minister sitting in the nation’s
highest court,199 and the critics were reinforced by the European Court of Human Rights
in McGonnell v United Kingdom,200 which was said to have ‘possibly undermined’ the
Lord Chancellor’s role.201 McGonnell was concerned with the position of the Bailiff in
Guernsey, an office that was thought to bear some resemblance to the office of Lord
Chancellor. But although there was found in that case to be a breach of art 6 of the
ECHR, a close reading of the decision may suggest a tendency to exaggerate its impact
for the traditional role of the Lord Chancellor. The Court made clear that ‘neither Article
6 nor any other provision of the Convention requires States to comply with any 
theoretical constitutional concepts as such’ (such as the separation of powers) and ‘the
question is always whether, in a given case, the requirements of the Convention are
met’. Responding to the decision, the then Lord Chancellor said that he would ‘never
sit in any case concerning legislation in the passage of which he had been directly involved
nor in any case where the interests of the executive were directly engaged’.202

The reduced role of the Lord Chancellor

The role of the Lord Chancellor has been radically redefined since 2003, with the
Constitutional Reform Act 2005 giving effect to a series of changes that were under
way before it was passed. The Lord Chancellor has lost one of his core functions, in
the sense that he has ceased to be a judge and no longer takes the judicial oath.203

There is now a new oath for the Lord Chancellor introduced by the Constitutional
Reform Act 2005.204 This means that there is not now a senior minister who also holds
judicial office. Some critics of these changes believed that the traditional role of the
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Lord Chancellor helped to ensure that the concerns of the judiciary were heard at 
the highest level. This was despite suggestions of a conflict of interest on the part of the
Lord Chancellor, who may have had difficulty in reconciling his duty to the judiciary
with his duty to the government, on whom ultimately his position depended.205 The
Lord Chancellor will no longer be the Speaker of the House of Lords,206 which has
had to make different arrangements.207 On 12 July 2005, the House resolved to elect
its own presiding officer and appointed another select committee to consider further
how to implement the resolution in line with the House’s tradition of self-regulation.
Although the dignity, authority and power of the office of Lord Chancellor have thus
been diminished, the incumbent now has a number of statutory duties to discharge 
relating to the need to maintain the independence of the judiciary.

The Constitutional Reform Act 2005 provides that a person may not be recommended
for appointment as Lord Chancellor unless ‘qualified by experience’, which includes
experience as a minister, a member of either House of Parliament, a legal practitioner,
a university law teacher, and anything else the Prime Minister ‘considers relevant’.208

None of these factors is a requirement or condition of appointment, and in particular
the Lord Chancellor need no longer be a member of the House of Lords, nor need he
or she be legally qualified. Once appointed the Lord Chancellor specifically (and other
ministers generally) has a duty to ‘uphold the continued independence of the judiciary’.
Both the Lord Chancellor and other ministers ‘must not seek to influence particular
judicial decisions through any access to the judiciary’. In the case of the Lord Chan-
cellor alone, a number of secondary duties require him or her to have regard to the
need to defend judicial independence, the need to ensure that the judiciary have the
support necessary to exercise their functions, and ‘the need for the public interest in
regard to matters relating to the judiciary or otherwise to the administration of justice
to be properly represented in decisions affecting these matters’.209 These are difficult
duties to enforce. However, the 2005 Act also provides the means by which the chief
justice of any part of the United Kingdom can draw attention to any failings on the
part of the Prime Minister, the Lord Chancellor or other ministers, as well as a wide
range of other matters. By virtue of s 5, the chief justice (in England and Wales the
Lord Chief Justice) may lay before Parliament ‘written representations on matters that
appear to him to be matters of importance relating to the judiciary, or otherwise to
the administration of justice’. Parliamentary procedures will have to be developed to
deal with such representations.

The Law Officers of the Crown210

The Law Officers of the Crown in respect of England and Wales are the Attorney-General
and Solicitor-General. Their historic role is to represent the Crown in the courts. They
now act as legal advisers to the government on important matters which cannot be left
to the lawyers in the civil service who advise the departments on day-to-day matters.
The Treasury Solicitor’s Department – an executive agency responsible to the Law Officers
– provides litigation services and legal advice to government departments. The English
Law Officers are today invariably members of either the House of Commons or the
House of Lords, and are usually also members of the English Bar; as ministers they
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support the government of the day. Their duties require them to fill a wide variety of
roles, which include leading for the Crown in major prosecutions (especially in trials
involving state security) or in major civil actions to which the Crown is a party. They
are assisted by junior counsel to the Treasury, who are practising barristers and hold no
political office. Representing the Crown, the Law Officers take part in many judicial
or quasi-judicial proceedings relating to the public interest, such as statutory tribunals
of inquiry211 and contempt of court proceedings.212 The Attorney-General’s consent is
needed for relator actions: his decisions granting or refusing consent are not yet subject
to review by the courts.213 The Attorney-General is also responsible for appointing a
special advocate to represent the interests of a party who cannot for security reasons
be fully informed of all the material relied on against him or her.214 It has been said
that in the exercise of these many different functions, ‘the Attorney-General acts not
as a minister of the Crown (although he is of course such) and not as the public officer
with overall responsibility for the conduct of prosecutions, but as independent, unpar-
tisan guardian of the public interest in the administration of justice’.215

The Law Officers also have parliamentary responsibilities, helping to see legal and
fiscal Bills through the Commons and giving advice to the Committee on Privileges and
Standards. The Attorney-General is leader of the English Bar. He has sometimes been
a member of the Cabinet but in view of his duties in connection with prosecutions, it
is regarded as preferable that he should remain outside the Cabinet as the government’s
chief legal adviser, attending particular Cabinet meetings only when summoned. Many
Law Officers receive further advancement to judicial or political posts, but today the
Attorney-General has no claim to become Lord Chief Justice when a vacancy in that
office occurs: the development of any such claim was effectively stifled by the disas-
trous elevation of Sir Gordon Hewart as Lord Chief Justice in 1922.216 In 1974 the
Labour Law Officers declined the knighthoods that have customarily gone with their
jobs.217 Until 1999 it had been the practice since the reign of George III for the
Attorney-General to be an MP; the office was held thereafter by life peers (Lords Williams
and Goldsmith respectively).218 Where a Law Officer has given advice to a minister on
a matter on which the minister has subsequently acted, the opinion is treated as confiden-
tial and not laid before Parliament or quoted from in debate; but if a minister con-
siders it expedient to do so, he or she may make the advice known to Parliament and
there is no absolute rule of confidentiality.219 Modern practice has seen ‘the imposition
of an impregnable moat around the Law Officer’s opinions’,220 and controversy was
aroused in the aftermath of the Iraq war in 2003 about the advice given by the Attorney-
General. Allegations were made that Lord Goldsmith changed his mind about the 
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legality of the invasion by British and American troops as a result of political pressure
from the Prime Minister. It was also alleged that the advice was not circulated to mem-
bers of the Cabinet before the decision to intervene was approved.

The machinery of justice in Scotland

The procedures relating to the machinery of justice in Scotland were transformed by
the Scotland Act 1998. The Scottish Parliament has responsibility for such matters and
within the Scottish Executive they are administered by the Justice Department which
deals with a range of matters: these include the police, criminal justice and the early
release of offenders, civil law (such as family law), courts administration, legal aid, 
liaison with the legal profession and electoral procedures (including the registration of
electors). The Justice Department also plays a part in judicial appointments (other than
to the District Court), and provides a base for two executive agencies – the Scottish
Court Service and the Scottish Prison Service. The Minister of Justice is responsible to
the Scottish Parliament for the affairs of the department. The Scottish Courts Service
is an executive agency within the Justice Department responsible for providing and 
maintaining the court houses and ‘for ensuring the supply of well-trained staff and of
administrative and organisational services’, to support the Scottish judges, including
sheriffs.221 Also located in the Justice Department is the Central Advisory Committee
on Justices of the Peace (Scotland), to advise about problems relating to the appoint-
ment and distribution of justices of the peace. The Scottish Law Commission is classi-
fied as an advisory non-departmental public body.

The Law Officers for Scotland are the Lord Advocate and the Solicitor-General for
Scotland. They represent the Crown’s interests before the Scottish courts, advise the
Scottish executive on legal matters, and control public prosecutions in Scotland.
Before devolution both the Lord Advocate and the Solicitor-General were ministers 
in the United Kingdom government and as such the Lord Advocate at least would 
normally be a member of the Westminster Parliament (if necessary by means of a 
peerage).222 Under the Scotland Act 1998, however, the Scottish Law Officers are now
members of the Scottish Executive and as such are appointed and may be removed by
the Queen on the recommendation of the First Minister, whose recommendation must
have the prior agreement of the Scottish Parliament.223 The Lord Advocate at the time
of writing is not a member of the Scottish Parliament. The Scotland Act 1998 created
a new position in the United Kingdom government to fill some of the space left by the
transfer of the Lord Advocate and the Solicitor-General for Scotland. The function of
the Advocate General for Scotland is to advise the United Kingdom government on
questions of Scots law. There are no statutory qualifications for appointment to the
office and although the first holder of the office was a Member of Parliament this is
not required by law.224 Scottish Law Officers often become judges, and in Davidson v
Scottish Ministers (No 2)225 it was held that a Court of Session judge could not sit in
a case which raised matters in which he had previously been engaged in a ministerial
capacity.
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F. Prosecution of offenders and miscarriages of justice

In principle, private persons may institute prosecutions in English law for any criminal
offence unless by statute this has been excluded.226 In practice, the great majority of
criminal prosecutions are initiated by the police; others are instituted by government
departments (for example, HM Revenue and Customs for evasion of tax) or local author-
ities (for example, for breach of by-laws). Certain prosecutions may by statute be insti-
tuted only with the consent of the Attorney-General, for example, for certain offences
against the state or public order, under the Official Secrets Acts 1911–89 or the Public
Order Act 1986 and for obscenity in dramatic productions under the Theatres Act 1968.
The position regarding criminal prosecutions in England and Wales was overhauled
by the Prosecution of Offences Act 1985, which introduced a public prosecution ser-
vice.227 The philosophy of the Act was ‘to separate the functions of the investigation
of crime, that being the responsibility of the police, and the prosecution of offences,
that being the prosecution of a single national prosecution service’.228 The position is
very different in Scotland where prosecutions are under the control of the Lord Advocate
and where private prosecutions are extremely rare.229

The Crown Prosecution Service

The Crown Prosecution Service, ‘an autonomous and independent agency’ though 
‘not a body corporate but a collection of individuals with statutory functions to per-
form’,230 is under the central direction of the Director of Public Prosecutions, an office
created in 1879. Until 1983 the DPP, a barrister or solicitor of not fewer than ten years’
standing, was appointed by the Home Secretary, but is now appointed by the
Attorney-General to work under his general supervision. Apart from the DPP, other
key personnel in the Crown Prosecution Service are the Chief Crown Prosecutors
(appointed by the DPP to supervise the work of the CPS in geographical areas) and
Crown Prosecutors (barristers or solicitors who conduct proceedings under the direc-
tion of the DPP). Perhaps surprisingly, the dismissal of a Crown Prosecutor from his
or her employment is not normally subject to judicial review.231 The Prosecution of
Offences Act 1985 requires the DPP to issue a Code for Crown Prosecutors.232 This
makes it clear that there is no duty to bring criminal proceedings against a person 
suspected of having committed an offence:233 the general rule is that proceedings will
be brought only when (a) there is enough evidence to provide a realistic prospect of
conviction, and (b) it is in the public interest to prosecute; the Code gives guidance 
on the factors to be weighed in making this judgment.234 A decision not to prosecute
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is subject to judicial review,235 although the power is ‘sparingly exercised’ in such 
cases.236 Where it is decided not to proceed against a police officer following the death
of a person in custody, reasons for not doing so should normally be given.237 But although
there is no duty to prosecute in every case, equally the DPP does not have the power
to grant an immunity from prosecution: ‘The power to dispense with and suspend laws
and the execution of laws without the consent of Parliament was denied to the Crown
and its servants by the Bill of Rights 1688.’238

The CPS reviews police decisions to prosecute and conducts prosecutions on behalf
of the Crown. The Service also institutes proceedings in difficult or important cases
and gives advice to the police on all matters relating to criminal offences. Although
the CPS is under a duty to take over all legal proceedings instituted by the police, it 
is not required to but may take over proceedings begun by others (such as private 
prosecutions). Having taken over such proceedings the CPS may discontinue them if
the evidence is insufficient, if the proceedings would be contrary to the public interest,
to avoid duplication, or for any other good reason.239 If it is too late to discontinue,
the prosecutor may offer no evidence, so that an acquittal automatically follows. The
Attorney-General may, however, exercise the prerogative power to stop a prosecution
on indictment by issuing a nolle prosequi.240 This power is rarely used today: abuse of
the power would be subject to criticism in Parliament, but has so far not been
reviewed by the courts. The Attorney-General and through him the DPP are account-
able to Parliament for what they do in relation to criminal proceedings. It has been
said that the 1985 Act creates ‘a coherent and consistent framework in which the right
of the private citizen to bring a prosecution is preserved but subject always to the
Director’s right to intervene at any stage’. The Act thereby ‘provides a useful and 
effective safeguard’ against the danger of any ‘improper inaction’.241 The Director’s 
decision to intervene (or not) is subject to judicial review.242

The Attorney-General

In the case of prosecutions instituted by the DPP or the Attorney-General, what polit-
ical control is there over the discretion that may have been exercised? Can the Prime
Minister or the Cabinet control or influence the Attorney-General’s decision? What is
the Attorney-General’s responsibility to Parliament for prosecution decisions? These
questions were raised by the Campbell case in 1924, which brought down the first Labour
government.243 In brief, the Attorney-General, Sir Patrick Hastings, who was experi-
enced in advocacy but not in ministerial work, authorised the prosecution of J R Campbell,
acting editor of a Communist weekly, for having published an article which apparently
sought to seduce members of the Armed Forces from their allegiance to the Crown. A
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few days later, the prosecution was withdrawn in circumstances which suggested that
improper political pressure had been brought to bear on the Attorney-General. The
true facts are not easy to establish but the Cabinet minutes record a decision by the
Cabinet on 6 August 1924 that ‘no public prosecution of a political character should
be undertaken without the prior sanction of the Cabinet being obtained’; the Cabinet
also agreed to adopt the course indicated by the Attorney-General, i.e. to withdraw
the Campbell prosecution.244

Whatever the faults of the different actors in the Campbell affair (and the precedents
were less clear than the critics of the Labour government stated) there can be no doubt
that the Cabinet decision in the words italicised was asserting a right to interfere in
prosecuting decisions which was constitutionally improper, as well as being seriously
vague.245 The decision was promptly rescinded by the next Cabinet. The present 
doctrine is something like this: the Attorney-General is required to take his own pro-
secuting decisions and must not receive directions from the Cabinet or any ministerial
colleague; in his decisions he must not be influenced by considerations of party advant-
age or disadvantage; but if he considers that a particular case involves wider questions
of public interest or state policy, he may seek information from ministerial colleagues
and also their opinions.246 It is not possible to know whether it is present-day practice
for such information or opinions to be sought at meetings of the Cabinet, but this seems
unlikely. Since current practice emphasises that the Attorney-General must make his
decisions personally, it follows that he bears personal responsibility to Parliament for
these decisions; and that there is no collective responsibility for his decisions, except
to the extent that the Prime Minister could be criticised for allowing an incompetent
Attorney-General to remain in office. It is in order for questions to be asked in the
Commons about particular decisions made by the Attorney-General: how much infor-
mation the Attorney-General gives in reply is a matter for his own discretion.247

Accountability of the Crown Prosecution Service

The creation of the Crown Prosecution Service in 1988 brought into prominence both
the scope for central influence over the criminal justice system, which had previously
been exercised without publicity,248 and the question of accountability for the abuse
of power by public prosecutors. It is true that ‘by convention the Attorney-General is
answerable to Parliament for general prosecution policy and for specific cases where
the Attorney-General and the Director of Public Prosecutions intervenes’. But, as has
been pointed out, ‘Parliament can usually only call the Attorney-General to account
after a prosecution has run its course.’249 And Parliament will not give directions 
to the Attorney-General. The House of Commons thus has no effective machinery for
ensuring due accountability to the House for the Attorney-General’s decisions, the 
assumption being that both he and the DPP should be free from extraneous political
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interference in their work. So far as accountability to the courts is concerned, the 
scope for judicial review appears to be very limited, although there may be remedies
in private law for malicious prosecution or misfeasance in public office. The CPS will
not, however, normally be liable in negligence, as in one case where the plaintiff had
been detained for 85 days before proceedings were discontinued, the plaintiff alleging
that it should not have taken this long to conclude that the case against him was bound
to fail. Although it was ‘always tempting to yield to an argument based on the pro-
tection of civil liberties’, the Court of Appeal concluded on contestable grounds that
‘the interests of the whole community are better served by not imposing a duty of care
on the CPS’.250

However, it may not always be possible for prosecutors to escape detailed scrutiny.
The role of the Attorney-General in the Matrix Churchill affair was closely reviewed
and sharply criticised by Sir Richard Scott’s inquiry into the export of arms for Iraq.
Sir Richard found in his report that the decision to prosecute three executives of the
company was taken by the Commissioners of Customs and Excise (now HM Revenue
and Customs) following the advice of Treasury counsel. In this decision the Attorney-
General was not consulted and indeed he was not necessarily or usually kept informed
of important Customs prosecutions, having no duty of superintendence of such pros-
ecutions, although he did have ‘an overall purview of prosecutions brought by the Crown
by any authority’. His position was called into question nevertheless, as a result of his
conduct in relation to public interest immunity (PII) certificates dealing with the devel-
opment of government policies over exports to Iraq, the granting of export licences 
to Matrix Churchill and other companies, and certain security operations. Although
a number of ministers had signed such certificates, the President of the Board of Trade
(Mr Heseltine) refused to do so, on the ground that the interests of justice required the
disclosure of many of the documents in question. Yet although he had not read them,
the Attorney-General informed Mr Heseltine that he was under a duty to sign the
certificates (as a result of the case law)251 but that his reservations could be put to the
judge. In the event Mr Heseltine’s reservations were not even disclosed to the prosecu-
tion legal team, despite the fact that Mr Heseltine’s position was well known in gov-
ernment, an omission which drew a strong rebuke from Sir Richard Scott. Sir Richard
also repudiated the belief of the Attorney-General that he was personally, as opposed
to constitutionally, blameless for the inadequacy of the instructions sent to prosecut-
ing counsel, in relation particularly to the position of Mr Heseltine.252

Miscarriages of justice

One of the most regrettable features of the criminal justice system in the 1970s and
1980s was the number of miscarriages of justice, particularly the number of people
who were wrongly convicted for offences which they did not commit.253 Some of these
cases arose out of terrorist incidents, most notably the pub bombings at Guildford and
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Birmingham in 1974,254 although there were many other cases unrelated to acts of 
terrorism, including that of the so-called ‘Bridgewater 3’.255 A number of different 
factors were responsible for these events, not the least significant of which were the
serious shortcomings of the police and the prosecuting authorities.256 The matter was
reviewed by the Royal Commission on Criminal Justice appointed in 1991, with terms
of reference which included ‘whether changes were needed in the arrangements for 
considering and investigating allegations of miscarriages of justice when appeal rights
have been exhausted’.257 The procedures then in force were governed by the Criminal
Appeal Act 1968, s 17, which authorised a reference to the Court of Appeal by the
Home Secretary. Although this provided ‘the mechanism for unlocking the door back
to the criminal justice system’,258 the royal commission pointed out that the Home
Secretary and the civil servants advising him operated within ‘strict self-imposed 
limits’, which rested ‘both upon constitutional considerations and upon the approach
of the Court of Appeal itself to its own powers’. The Home Secretary would not refer
cases to the Court of Appeal merely to enable it to reconsider matters that it had already
considered, but would ‘normally only refer a conviction if there is new evidence or
some other consideration of substance which was not before the trial court’. The Home
Office adopted this approach ‘not only because they have thought that it would be
wrong for Ministers to suggest to the Court of Appeal that a different decision should
have been reached by the courts on the same facts’, but also because there was ‘no
purpose’ in referring a case where there was ‘no real possibility of the Court of Appeal
taking a different view than it did on the original appeal because of the lack of fresh
evidence or some other new consideration of substance’.259

These arrangements were criticised both by Sir John May (who had been asked to
inquire into the cases of the Guildford Four and the Maguire Seven)260 and by the Royal
Commission on Criminal Justice261 and a new procedure was proposed for the refer-
ral of cases. This would require the creation of a new body, independent of both the
government and the courts, for dealing with allegations that a miscarriage of justice
had occurred, reflecting concern that the Home Secretary should not be ‘directly
responsible for the consideration and investigation of alleged miscarriages of justice as
well as being responsible for law and order and for the police’.262 The Criminal Appeal
Act 1995 addresses the incompatibility of these procedures ‘with the constitutional 
separation of powers as between the courts and the executive’,263 and makes provision
for the appointment by the Queen (on the advice of the Prime Minister) of a Criminal
Cases Review Commission (s 9). The Commission is empowered to refer to the Court
of Appeal (following the conviction of an offence on indictment) any conviction or 
sentence where it considers that ‘there is a real possibility that the conviction, verdict,
finding or sentence would not be upheld were the reference to be made’ (s 13): this 
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is a ‘judgment entrusted to the Commission and to no one else’.264 The Act also 
introduces for the first time a power (on the part of the Commission) to refer convic-
tions or sentences arising from cases tried summarily (s 11), in this case to the Crown
Court, subject to the same conditions as apply in the case of references to the Court
of Appeal following a conviction on indictment. The Commission has wide powers 
to obtain documents and to appoint investigating officers to carry out inquiries in 
relation to a case under review, although these will generally be carried out by the police
rather than by the Commission’s own officers (ss 17–20).265

The prerogative of pardon266

The royal prerogative of pardon is exercised by the Crown on the advice of the Home
Secretary in cases from England and Wales and, in cases from Scotland, by the Scottish
ministers. Each minister acts on his or her individual responsibility in giving his or her
advice to the Crown. A royal pardon could in law be used as a bar to criminal pro-
secution being brought (as was the effect of the blanket pardon given by President Ford
to ex-President Nixon in 1974). But in British practice, a pardon is granted only after
conviction when there is some special reason why a sentence should not be carried out
or why the effects of a conviction should be expunged. Now that the right of an appeal
in criminal cases is recognised, a pardon is not normally granted in respect of matters
that could be raised on an appeal. Pardons under the prerogative are of three kinds:
(a) an absolute or free pardon, which sets aside the sentence but not the conviction;267

(b) a conditional pardon, which substitutes one form of punishment for another (for
example, the substitution of life imprisonment for the death penalty, which occurred
when the prerogative of mercy was exercised in the days of capital punishment);268

and (c) a remission, which reduces the amount of a sentence without changing its 
character and has been used to enable a convicted spy to be exchanged for a British
subject imprisoned abroad or to reward prisoners who have given exceptional assist-
ance to prison staff, the police or the prosecuting authorities.

The prerogative power of pardon may not be used to vary the judgment of the 
court in matters of civil dispute between citizens. Under the Act of Settlement 1700, a
pardon may not be pleaded in bar of an impeachment by the Commons, nor under
the Habeas Corpus Act 1679 may the unlawful committal of any person to prison out-
side the realm be pardoned. Extensive use of the power of pardon could come close
to being an attempt to exercise the royal power to dispense with laws which was declared
illegal in the Bill of Rights 1689. The Home Secretary is answerable to Parliament for
the advice which he or she gives to the Queen. Before the abolition of the death penalty,
questions could not be raised in the House of Commons regarding a case while it 
was still pending.269 The question arises whether the power of pardon is now needed
following the reforms introduced by the Criminal Appeal Act 1995. In the view of the
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government, however, it is thought still to be necessary but only for ‘the very excep-
tional case’ where there is new evidence which for some reason is inadmissible.270 In
these cases the Home Secretary may refer to the Criminal Cases Review Commission
‘any matter which arises in the consideration of whether to recommend the exercise
of Her Majesty’s prerogative of mercy in relation to the conviction’ (s 16). The Com-
mission is required to give reasons where it is of the opinion that the minister should
recommend the exercise of the prerogative, but strangely is not required to do so where
it makes no such recommendation, even though it is in the latter type of case that the
need for judicial review is likely to be greater.271          
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Chapter 19

THE NATURE AND PROTECTION 
OF HUMAN RIGHTS

This chapter is concerned with the protection of human rights. The first task is to deter-
mine what is meant by human rights: there is a great deal of terminological inconsist-
ency in this area, with a number of terms frequently used – human rights, civil liberties,
fundamental rights – often referring to the same thing. For our purposes, human rights
take two forms. On the one hand, there are social and economic rights – the right to
employment, health care, housing and income maintenance during periods of ill
health, unemployment or old age. On the other hand, there are the classical civil and
political rights – the right to liberty of the person, the right to form political parties
and to participate in elections, and the rights to freedom of conscience, religion and
expression. Traditionally, human rights lawyers have confined their concerns to this
latter category, to the exclusion of the former even though social and economic 
security is indispensable to effective participation in the civil and political life of the 
community. Yet although there are several international treaties promoting social and
economic security,1 the boldness of their aspirations is generally matched only by the
difficulties in their enforcement, and few democracies in the common law tradition 
take them seriously as fundamental rights. The position is different with regard to so-
called civil and political rights. One international treaty in particular – the European
Convention on Human Rights2 – has had a significant influence on British law and
practice, with the British government having been held in violation of its terms on numer-
ous occasions and having been required more than once to introduce legislation to give
effect to specific rulings of the European Court of Human Rights.3 Many countries give
constitutional protection to civil and political rights, often in a Bill of Rights with which
in some cases both executive and legislative measures must comply, failing which they
may be struck down by the courts. Legal protection of human rights in Britain is now
to be found in the Human Rights Act 1998, which enables the Convention rights to
be enforced in the British courts.4
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A. The British approach

The common law

The traditional British approach to the protection of civil liberties and human rights
has been greatly influenced by Dicey.5 For him there was no need for any statement of
fundamental principles operating as a kind of higher law, because political freedom
was adequately protected by the common law and by an independent Parliament act-
ing as a watchdog against any excess of zeal by the executive.6 Under the common
law, a wide measure of individual liberty was guaranteed by the principle that citizens
are free to do as they like unless expressly prohibited by law. So people already enjoy
the freedom of religion, the freedom of expression and the freedom of assembly, and
may be restrained from exercising these freedoms only if there are clear common law
or statutory restrictions. This approach is illustrated by a number of classical decisions,
the first of which is Entick v Carrington7 where the Secretary of State issued a war-
rant to search the premises of John Entick and to seize any seditious literature. When
the legality of the conduct was challenged, the minister claimed that the existence and
exercise of such a power were necessary in the interests of the state. But the court upheld
the challenge on the ground that there was no authority in the common law or in statute
for warrants to be issued in this way. A second example is Beatty v Gillbanks,8 where
members of the Salvation Army in Weston-super-Mare were forbidden to march on
Sundays because their presence attracted a large hostile crowd of people, thereby caus-
ing a breach of the peace. When the Salvationists ignored the order not to assemble,
they were bound over to keep the peace for having committed the crime of unlawful
assembly. The order binding them over was set aside on appeal because they had done
nothing wrong. In the view of the court, they could not be prohibited from assembling
merely because their lawful conduct might induce others to act unlawfully.

A more recent example of liberty being protected by the common law is A v Home Secretary (No 2)9

where the issue was whether evidence obtained by torture could be admitted by the Special Immigration
Appeal Commission. In a case said by Lord Hoffmann to be of ‘great importance’ to the ‘reputation
of English law’, the House of Lords held unanimously that such evidence could not be admitted, 
with Lord Bingham saying that common law principles ‘compel the exclusion of third party torture
evidence as unreliable, unfair, offensive to ordinary standards of humanity and decency and incom-
patible with the principles which should animate a tribunal seeking to administer justice’. However,
the House divided on the standard of proof required before such evidence should be excluded. 
The majority took the view that evidence should not be admitted if it is concluded on a balance of
probabilities that it was obtained by torture. The minority – in contrast – would have gone further
and excluded any evidence unless satisfied that there was no real risk that it had been obtained by
torture. According to Lord Nicholls, the approach of the majority ‘would place on the detainee a bur-
den of proof which, for reasons beyond his control, he can seldom discharge. In practice that would
largely nullify the principle, vigorously supported on all sides, that courts will not admit evidence 
procured by torture.’ It was also accepted as lawful for the police to act on a tip-off from an official
foreign source to take steps to prevent a terrorist incident, even though the tip-off might be based
on evidence obtained by torture.

Although there are thus important illustrations of the principle, it is open to ques-
tion whether this approach is an adequate basis for the protection of liberty. In the
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first place, the common law rule that people are free to do anything which is not pro-
hibited by law applied (it would seem) equally to the government. As a result, the gov-
ernment could violate individual freedom even though it was not formally empowered
to do so, on the ground that it was doing nothing which was prohibited by law. So in
Malone v Metropolitan Police Commissioner10 the practice of telephone tapping was
exposed as being done by the executive without any clear lawful authority. But when
Mr Malone sought a declaration that the tapping of his telephone was unlawful, he
failed because he could not point to any legal right of his which it was the duty of the
government not to invade. There was no violation of his property rights, no breach of
confidence and no invasion of any right to privacy recognised by the law at the time.
A second difficulty with the British approach is that liberty is particularly vulnerable
to erosion. The common law merely recognises that people are free to do anything which
is not unlawful, but is powerless to prevent new restrictions from being enacted by the
legislature. Paradoxically, many restrictions on liberty are imposed by the common law,
for it is sometimes convenient for the executive to avoid seeking new powers from
Parliament.11 In this way the authorities may seek a decision of the courts which will
develop the law restrictively and create a precedent of general application. As a source
of restraint of individual liberty, rules of this kind can be as effective as legislation by
Parliament. Thus in Moss v McLachlan12 the Divisional Court created, from the com-
mon law powers of the police to control and regulate public assemblies, an extended
right to prevent people from assembling in the first place. And in the Spycatcher and
other cases, it was held that injunctions could be granted to the Attorney-General to
restrain the publication of confidential government secrets.13

The role of Parliament

Another weakness of the traditional British approach relates to the decline in the power
of Parliament. The late 19th century, when Dicey was writing, was in many ways the
high-water mark of an independent Parliament acting as a watchdog of the executive.14

This was the time when Parliament was ‘a body which chose the government, main-
tained it and could reject it’ and which ‘operated as an intermediary between the 
electorate and the executive’.15 Since then, however, the inexorable growth of the party
system and its attendant discipline have seen the executive increasingly gain control of
the House of Commons. As a result, the government in the early 21st century, unlike
the position in the late 19th century, can generally expect its Bills to be passed, though
in some circumstances it may encounter some resistance from both Commons and 
Lords. To put the matter into perspective, in the 1980s only one government Bill was
defeated on its second reading in the House, a rare and exceptional occurrence for a
government with a working majority.16 Modern governments have tended to take advan-
tage of this development, resulting in statutory initiatives which it is said are corrosive
of individual freedom.17 As a result the residue of liberty, the freedom to do that which
is not unlawful, becomes conspicuously less extensive. Such measures include the
Police and Criminal Evidence Act 1984 (extending police powers of arrest and deten-
tion); the Public Order Act 1986, the Criminal Justice and Public Order Act 1994 and
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the Serious Organised Crime and Police Act 2005 (extending police powers to prohibit
and regulate public meetings and assemblies); and the Regulation of Investigatory Powers
Act 2000 (extending the legal powers of the police and security service, particularly in
relation to the surveillance of individuals).

On the other hand, however, steps have been taken to ensure that government 
is more open than in the past. Important measures in this respect include the Local
Government (Access to Information) Act 1985 (giving rights of access to local author-
ity meetings and to documents and records), the Access to Personal Files Act 1987 
(giving individuals the right of access to manual records containing personal infor-
mation for the purposes of housing and social services) and the Data Protection Acts
of 1984 and 1998 (introducing general rights of individuals to personal data held by 
third parties). The Freedom of Information Act 2000 and the Freedom of Information
(Scotland) Act 2002 must now be added to this list. Legislation has also strengthened
the rights of those who have grievances against agencies of the state. Thus, a new
Independent Police Complaints Commission was set up and, despite the concerns about
the Regulation of Investigatory Powers Act 2000,18 new tribunals have been created
for those who claim that a warrant has been improperly issued to intercept their com-
munications or gain access to their home for the purposes of surveillance. The Public
Order Act 1986, although restricting freedom of assembly, also strengthened the law
on incitement to racial hatred, thereby promoting the rights of racial minorities in par-
ticular.19 And partly as a result of EC initiatives, the statutory rights for women at work
have been extended in a number of directions, and legislation has been introduced to
deal with employment related discrimination on the grounds of religion and belief 
as well as sexual orientation.20 Moreover, the Disability Discrimination Act 1995 –
strengthened in 1999 and 2005 – was an important ‘concession of the facts of social
exclusion and marginalisation of a sizeable minority’ of British citizens.21

Race Relations Act 1976

The British principle of liberty – that people are free to do anything which is not pro-
hibited by law – is open to criticism because it fails to acknowledge that unrestrained
liberty, particularly of private as opposed to public power, can be the antithesis of the
liberty of others. For that reason Parliament may need to intervene to restrain that power
and to regulate competing interests of liberty and freedom. Thus common law rules
relating to freedom of contract permitted the most egregious forms of discriminatory
behaviour by those in positions of power and authority – employers, landlords and
traders – over others.22 If a policy commitment to equality of opportunity were to be
implemented, this could be done only by legislation. So in this way Parliament needs
to act as a watchdog, not only to restrain the possibility of abuse by the executive, but
also to initiate measures to revise common law rules which in a changing social cli-
mate are seen to be oppressive. In the field of race relations Parliament first intervened
with the Race Relations Act 1965, strengthened and extended by the Race Relations
Act 1968.23 The law is now found in the Race Relations Act 1976 which was
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25 Nagarajan v London Regional Transport [2000] 1 AC 501, at 509 (Lord Browne-Wilkinson).
26 Problems have arisen as to whether Jews (Seide v Gillette Industries [1980] IRLR 427), Sikhs (Mandla

v Dowell Lee [1983] 2 AC 548), gypsies (CRE v Dutton [1989] IRLR 8) and Rastafarians (Crown 
Suppliers PSA v Dawkins [1993] ICR 517) are covered by the Act. See now SI 2003 No 1660.
Discrimination against someone because he or she is English is unlawful: BBC Scotland v Souster [2001]
IRLR 151.

27 It is also unlawful to discriminate against someone who has made a complaint of race discrimination or
commenced legal proceedings (s 2). See Nagarajan v London Regional Transport [2000] 1 AC 501. But
cf Chief Constable of West Yorkshire v Khan [2001] UKHL 48; [2001] 1 WLR 1947.

28 The fact that less favourable treatment took place without a racial motive is irrelevant: R v Birmingham
City Council, ex p Equal Opportunities Commission [1989] AC 1155; James v Eastleigh BC [1990] 2
AC 751; and R (European Roma Rights Centre) v Immigration Officer at Prague Airport [2004] UKHL
55; [2005] 2 AC 1.

29 Griggs v Duke Power Co 401 US 424 (1971). See Lustgarten, Legal Control of Racial Discrimination.
30 See Mandla v Dowell Lee [1983] 2 AC 548. Other leading cases on the 1976 definition include Perera v

Civil Service Commission [1983] ICR 428, Meer v London Borough of Tower Hamlets [1988] IRLR 399,
and Hampson v Department of Education and Science [1991] 1 AC 171.

31 Race Relations Act 1976, s 3A, inserted by SI 2003 No 1626.
32 See Lambeth London Borough Council v CRE [1990] ICR 768.

improved in a number of important respects by the Race Relations (Amendment) Act
2000, and again by the Race Relations Act 1976 (Amendment) Regulations 2003.24

The 1976 Act – which has been described judicially as ‘pioneering legislation
designed to produce a social, as much as a legal, change’25 – applies to discrimination
on grounds of race, defined to mean colour, race, nationality or ethnic or national 
origins.26 Following the implementation of the Race Relations Act 1976 (Amendment)
Regulations 2003, however, the law now distinguishes between discrimination on the
ground of race, ethnic and national origins on the one hand, and colour or national-
ity on the other. Previously the same rules applied to both. The 1976 Act as thus amended
still applies to both direct and indirect discrimination,27 with the former occuring where
the discriminator treats one person less favourably on racial grounds than he or she
would treat another.28 The latter – introduced in 1976 and based on US case law 29 –
occurs where a person acts in a manner not in itself overtly discriminatory but where
the effect of that action, intentional or not, is to discriminate. Following the amend-
ments made in 2003, the test for indirect discrimination is different according to whether
the discrimination is on the ground of race, ethnic or national origins on the one hand
or colour or nationality on the other, with the original 1976 formulation being displaced
by a more inclusive definition in the former but not the latter categories of case (though
there was no reason why the government could not have extended the 2003 defini-
tion to all racial discrimination). Nevertheless, the essence of indirect discrimination
remains the same in both regimes, namely that the defendant has applied a common
standard to people of all racial groups but with which in practice the members of 
one such group are unable to comply or are placed at a particular disadvantage.30

Amendments introduced in 2003 also provide specifically that harassment on the
grounds of race, ethnic or national origins is unlawful.31

Discrimination and harassment are unlawful in the field of employment, though dis-
crimination is permitted where being a particular racial group is a genuine occupational
requirement or a genuine occupational qualification (ss 4A, 5).32 Discrimination and
harassment are also unlawful by partnerships, trade unions and professional organ-
isations, as well as various qualifying and vocational training bodies and employment
agencies (ss 10–14). Moreover, discrimination and harassment are unlawful in educa-
tion and in the provision of goods, services and facilities to the public or a section of
the public (ss 17–21). There are exceptions for residential accommodation in small premises
and for the fostering or care of children in a person’s home (s 23(2)). Associations which
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33 On the law before 1976, see Charter v Race Relations Board [1973] AC 868 and Race Relations Board
v Dockers’ Labour Club [1976] AC 285.

34 See Hallam v Avery [2001] 1 WLR 655; Anyanwu v South Bank Student Union [2001] UKHL 14; [2001]
1 WLR 638.

35 Following the enactment of the Equality Act 2006, the Commission for Racial Equality will be replaced
by a Commission for Equality and Human Rights. The new Commission – to come into force before 2009
– will also replace the Equal Opportunities Commission and the Disability Rights Commission, and will
have human rights functions in addition to the functions inherited from these other bodies: see F Klug
and C O’Brien [2004] PL 712. See also B Dickson [2003] PL 27.

36 The Commission also conducts valuable periodic reviews of the legislation. See CRE, Reform of the Race
Relations Act 1976: Proposals from the CRE – Third Review (1998). For a comprehensive review of the
anti-discrimination legislation with proposals for reform, see Hepple et al., Equality: A New Framework.

37 R v Commission for Racial Equality, ex p Hillingdon Council [1982] AC 779, applied in Re Prestige
Group [1984] 1 WLR 335; and see Home Office v CRE [1982] QB 385.

38 CRE v Amari Plastics Ltd [1982] QB 265.
39 Ch 18 A.
40 Problems may arise in discrimination cases in relation to the disclosure of confidential documents. See

Science Research Council v Nassé [1980] AC 1028 and, as to public interest immunity, Halford v Sharples
[1992] 3 All ER 624 (see also ch 32 C).

41 Vento v Chief Constable of West Yorkshire (No 2) [2002] EWCA Civ 1871; [2003] ICR 318. See also
Scott v Inland Revenue Commissioners [2004] EWCA Civ 400; [2004] ICR 1410 and Virgo Fidelis Senior
School v Boyle [2004] ICR 1210, on the possibility of aggravated and exemplary damages respectively.

have more than 25 members may not discriminate as regards admission to member-
ship or the treatment of associate members (s 25)33 but an association whose main aim
is to provide benefits to persons of a particular racial group may discriminate on grounds
of race, nationality or ethnic or national origin but not as regards colour (s 26). Advertising
in terms which suggest an intention to discriminate is unlawful, but it is permissible
to state that a job requires a member of a particular racial group (for example, a Chinese
waiter for a Chinese restaurant) (s 29). Other conduct declared unlawful includes the
adoption of discriminatory requirements or conditions (s 28), and instructing, induc-
ing or aiding persons to commit unlawful acts of a discriminatory nature (ss 30, 31,
33).34

The Commission for Racial Equality plays an important role in working towards
the elimination of racial discrimination and harassment.35 Its chair and members are
appointed by the Home Secretary and its annual report is laid before Parliament.36 The
Commission has power on its own initiative or when directed by the Home Secretary
to carry out formal investigations and, for this purpose, it may require evidence to be
given to it (ss 48–52). Such investigations must not, however, be lightly undertaken.
The Commission may not embark on an investigation unless it has a reasonable sus-
picion that acts of discrimination or harassment have occurred.37 If discrimination or
harassment is established, the Commission has power to issue a non-discrimination notice
(against which there is a right of appeal)38 and may within five years follow up such
a notice by seeking an injunction from the county court or, in Scotland, an interdict
from the sheriff court (ss 57–61). Enforcement in the employment field by individuals
takes the form of a complaint by the victim of discrimination to an employment 
tribunal, from which an appeal on a point of law lies to the Employment Appeal
Tribunal.39 When such a complaint is brought to a tribunal, the services of a concili-
ation officer are available. The tribunal may declare the rights of the parties in regard
to the alleged discrimination, order compensation to be paid or recommend other steps
to be taken by way of a remedy (ss 53–5).40 Complaints of discrimination outside employ-
ment may be brought by the victim before designated county courts. The court may
award damages, including compensation for injury to feelings. By virtue of the Race
Relations (Remedies) Act 1994 there is no limit on the amount of compensation that
may be awarded, though Court of Appeal guidelines direct that only in the most 
exceptional cases should compensation for injury to feelings exceed £25,000.41 The
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42 As it did in Mandla v Dowell Lee [1983] 2 AC 548.
43 See R v Army Board of Defence Council, ex p Anderson [1992] QB 169; Armed Forces Act 1996, s 23.
44 See C O’Cinneide [2001] PL 220.
45 Cf Arthur v Attorney-General [1999] ICR 631.
46 Race Relations Act 1976, ss 19C–19D, inserted by Race Relations (Amendment) Act 2000, s 1. Cf Re

Amin [1983] 2 AC 818.
47 See Wheeler v Leicester City Council [1985] AC 1054; R v Lewisham London BC, ex p Shell UK Ltd

[1988] 1 All ER 938; R v London Borough of Tower Hamlets, ex p Mohib Ali (1993) 25 HLR 218. See
also Local Government Act 1988, s 18.

48 The obligation to promote equality of opportunity does not apply to the carrying out of immigration and
nationality functions (Race Relations Act 1976, s 71A; inserted by Race Relations (Amendment) Act 2000,
s 2).

49 See 1976 Act, Sch 1A, as inserted by Race Relations (Amendment) Act 2000, s 2, amended by SI 2001
No 3458; SI 2003 No 3007.

50 Race Relations (Amendment) Act 2000, s 4, inserting Race Relations Act 1976, s 76A; which reversed
Farah v Metropolitan Police Commissioner [1998] QB 65.

51 The extensive literature includes Beddard, Human Rights and Europe; Jacobs and White, The European
Convention on Human Rights; Harris, O’Boyle and Warbrick, Law of the European Convention on Human
Rights; Janis, Kay and Bradley, European Human Rights Law: Text and Materials; Mowbray, Cases and
Materials on the European Convention on Human Rights. For valuable comparative studies of the oper-
ation of the Convention in a number of jurisdictions, see Blackburn and Polakiewicz (eds), Fundamental
Rights in Europe and Gearty (ed.), European Civil Liberties. Also important is Simpson, Human Rights
and the End of Empire.

Commission for Racial Equality has power to assist complainants in pursuing their 
remedies in difficult or important cases (s 66).42 The Act applies to service under the
Crown (including the armed forces)43 and to the police.

The scope of the Act was extended in a number of key directions by the Race Relations
(Amendment) Act 2000.44 A new s 19B inserted into the 1976 Act provides that it 
is unlawful for a public authority ‘to do any act which constitutes discrimination’, or
in some circumstances to subject a person to harassment. A public authority includes
any person certain of whose functions are functions of a public nature (s 19B(2)(a)),
although in relation ‘to a particular act’, a person is not a public body ‘by virtue only’
of s 19B(2)(a) ‘if the nature of the act is private’. There are also a number of excep-
tions relating to Parliament and the security and intelligence services. Although the 
Act appears to apply to judicial appointments,45 it does not apply to judicial or legis-
lative acts; nor does it apply to discrimination on grounds of nationality or ethnic or
national origins in carrying out immigration and nationality functions.46 Also important
is the new s 71 of the 1976 Act which previously applied only to local authorities.47

Now there is a duty on a large number of specified public bodies to carry out their
functions in a way which has due regard to the need to eliminate unlawful racial 
discrimination and to promote equality of opportunity and good relations between 
persons of different racial groups.48 The duty applies by no means to all public bodies,
but only to central and local government, the armed forces, the national health service,
educational bodies, housing bodies and the police.49 Nevertheless, where there is a 
failure to comply with this duty, the CRE may issue a compliance notice which may
be enforced by the Commission in a designated county or sheriff court. The 2000 Act
also provides that police officers are to be treated as being in the employment of the
chief officer of police, who will be vicariously liable for any discriminatory acts of their
officers.50

B. European Convention on Human Rights51

The protection of human rights, which is primarily a matter for the state in whose ter-
ritory the rights may be enjoyed, cannot today be confined within national boundaries.
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52 On the ICCPR, see D Fottrell [2002] PL 485.
53 See Brownlie and Goodwin-Gill, Basic Documents on Human Rights.
54 Ch 4 C.

The European Convention on Human Rights was signed at Rome in 1950, was
ratified by the United Kingdom in 1951, and came into force among those states 
which had ratified it in 1953. The Convention is a treaty under international law and
its authority derives solely from the consent of those states who have become parties
to it. Now one of a number of human rights treaties, which include the International
Covenant on Civil and Political Rights of 1966,52 the making of the ECHR was a direct
result of the movement for cooperation in Western Europe which in 1949 created 
the Council of Europe. Inspiration for the Convention came from the wide principles
declared in the United Nations Universal Declaration of Human Rights in 1948.53 The
Convention declares certain human rights which are or should be protected by law in
each state. It also provides political and judicial procedures by which alleged infringe-
ments of these rights may be examined at an international level. In particular, the acts
of public authorities may be challenged even though they are in accordance with national
law. The Convention thus provides a constraint on the legislative authority of national
parliaments, including that at Westminster.54

The scope of the Convention

The Convention does not cover the whole field of human rights. It omits economic
and social rights and is confined to certain basic rights and liberties which the framers
of the Convention considered would be generally accepted in the liberal democracies
of Western Europe. These rights and liberties include:

the right to life (art 2);
freedom from torture, or inhuman or degrading treatment or punishment (art 3);
freedom from slavery or forced labour (art 4);
the right to liberty and security of the person (art 5), including the right of one who

is arrested to be informed promptly of the reasons for his or her arrest and of any
charge against him or her;

the right to a fair trial by an impartial tribunal of a person’s civil rights and 
obligations and of criminal charges against him or her (art 6), including the right
to be presumed innocent of a criminal charge until proved guilty and the right to
be defended by a lawyer and to have free legal assistance ‘when the interests of
justice so require’;

the prohibition of retroactive criminal laws (art 7);
the right to respect for a person’s private and family life, his or her home and 

correspondence (art 8);
freedom of thought, conscience and religion (art 9) and freedom of expression 

(art 10);
freedom of peaceful assembly and of association with others, including the right to

form and join trade unions (art 11);
the right to marry and found a family (art 12).

By art 14, the rights declared in the Convention are to be enjoyed

without discrimination on any ground such as sex, race, colour, language, religion, political
or other opinion, national or social origin, association with a national minority, property,
birth or other status.
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55 See Lawless v Ireland (1961) 1 EHRR 15; Brannigan v UK (1993) 17 EHRR 539; Aksoy v Turkey (1996)
23 EHRR 553; and Marshall v UK (10 July 2001, Application No 41571/98). For a discussion of the
cases, see A v Home Secretary [2004] UKHL 56; [2005] 2 AC 68 (esp per Lord Bingham).

56 The United Kingdom accepted the latter principle ‘only so far as is compatible with provision of efficient
instruction and training, and the avoidance of unreasonable public expenditure’; see Campbell and
Cosans v UK (1982) 4 EHRR 293.

57 See Liberal Party v UK (1982) 4 EHRR 106 (simple majority electoral system not a breach of
Convention), and Matthews v UK (1998) 28 EHRR 361.

58 For British citizenship and immigration law, see ch 20.
59 See U Khaliq [2001] PL 457 on the Twelfth Protocol.

All persons within the jurisdiction of the member states benefit from the Convention
regardless of citizenship, although a state may restrict the political activities of aliens.

Many of these rights are subject to exceptions or qualifications. Thus art 5 sets out
the grounds on which a person may lawfully be deprived of his or her liberty; these
include the lawful arrest of a person to prevent his or her entering the country with-
out authority and the lawful detention ‘of persons of unsound mind, alcoholics or drug
addicts or vagrants’ (art 5(1)(f)). So too the right to respect for private and family life
under art 8 is protected from interference by a public authority

except such interference as is in accordance with the law and is necessary in a democratic
society in the interests of national security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, for the protection of health or morals, or
for the protection of the rights and freedoms of others.

Clearly, it is essential that such restrictions should not be interpreted so widely that
the protected right becomes illusory. Member states may derogate from most but not
all of their obligations under the Convention in time of war or other public emergency
(and the United Kingdom has on occasion done so in respect of Northern Ireland and
other anti-terrorist legislation), but they must inform the Secretary-General of the Council
of Europe of the measures taken and the reasons (art 15).55

The scope of the Convention was extended by the First Protocol concluded as 
an addendum to the Convention in 1952 and ratified by the United Kingdom. By this
protocol, every person is entitled to the peaceful enjoyment of his or her possessions
(art 1); the right to education is protected and states must respect the right of parents
to ensure education of their children in conformity with their own religious and philo-
sophical convictions (art 2);56 and the right to take part in free elections by secret 
ballot is declared (art 3).57 The Fourth Protocol to the Convention, concluded in 1963,
guarantees freedom of movement within a state and freedom to leave any country; 
it also precludes a state from expelling or refusing to admit its own nationals. This
protocol has not been ratified by the United Kingdom.58 The Sixth Protocol provides
for the abolition of the death penalty thereby qualifying the terms of art 2 of the
Convention itself. Under the terms of the protocol, which is now ratified by the United
Kingdom, no one is to be condemned to death or executed, with the only exception
being made for times of war when the penalty could be imposed only ‘in the instances
laid down in the law and in accordance with its provisions’. The Seventh Protocol (not
ratified by the UK) deals mainly with appeals procedures in criminal cases, although
it also provides (in art 5) for ‘equality of rights and responsibilities of a private law
character’ between spouses. Of the remaining protocols, the Eleventh and Twelfth are
among the most significant. The former is dealt with below and the latter (which has
not been ratified by the United Kingdom) contains a general prohibition against dis-
crimination.59 The Thirteenth Protocol makes further provision for the abolition of the
death penalty, and has been ratified by the United Kingdom.
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60 See A R Mowbray [1991] PL 353.
61 A R Mowbray [1994] PL 540 (and [1993] PL 419). Proposals for further procedural reform at a time of

spiralling applications to the Court have been included in the Fourteenth Protocol (which at the time of
writing has not been brought into force, though it has been ratified by the UK). See A R Mowbray (2004)
4 HRLR 331. See also A R Mowbray [2002] PL 252.

62 For valuable accounts of the role of the Court, see C A Gearty [1993] 45 CLJ 89, and A R Mowbray
[2005] 5 HRLR 57. Also important is Mowbray, The Development of Positive Obligations under the
European Convention on Human Rights by the European Court of Human Rights.

Institutions and procedure

One novel feature of the Convention was the right which it gave to individuals to
complain of breaches of the Convention by the states party to it. The enforcement pro-
cedure has been changed; but initially it made use both of the Committee of Ministers
of the Council of Europe (a committee of political representatives of the member states)
and of two institutions created by the Convention: (a) the European Commission of
Human Rights, which comprised individual members, elected by the Committee of
Ministers but in office acting independently; and (b) the European Court of Human Rights,
comprising judges elected by the Consultative Assembly of the Council of Europe. No
two members of the Commission or the Court respectively could be citizens of the same
state. The function of the Commission was to receive and inquire into alleged breaches
of the Convention either (a) at the request of any state party to the Convention which
alleged that another state had breached the Convention (known as inter-state cases);
or (b) where a state had recognised the competence of the Commission to receive such
petitions, on the receipt of a petition from an individual or a non-governmental organ-
isation alleging a violation of rights by the state in question.

Although not all states recognised the right of individuals to petition to the
Commission, very many more individual petitions came to the Commission than inter-
state cases. When an individual petition was received, the Commission had first to decide
whether it was admissible under the Convention. If a petition cleared the hurdle of
admissibility, the Commission had then to investigate the facts fully and offer its ser-
vices to the parties with a view to securing a friendly settlement of the dispute. If such
a settlement was not arranged, a secret report on the dispute was sent by the Com-
mission to the state or states concerned and to the Committee of Ministers. Thereafter
the matter might be dealt with finally by the Committee of Ministers, deciding by a
two-thirds majority, or it could be brought within three months before the European
Court of Human Rights. A case could be at that time brought before the Court only
where the states concerned had accepted the compulsory jurisdiction of the Court or
expressly consented to the case coming to the Court. Only the Commission or a state
concerned could refer a case to the Court: the individual applicant had only a limited
right to refer their case to the Court.60

New procedures for dealing with complaints were introduced by the Eleventh
Protocol, which abolished the Commission and created a new full-time court. Although
it has the same title as the old court which it replaced, ‘it is an entirely different body
with new functions, powers and composition’.61 Under the new arrangements, the court
– which has made an important contribution to the development of the Convention62

– consists of a number of judges equal to the number of states which are party to the
Convention (art 20), with a judge from each country, although they are to be elected
by the Parliamentary Assembly of the Council of Europe by a majority of the votes
cast from a list of three candidates nominated by the country in question (art 22). The
judges serve for renewable periods of six years. The protocol had the effect of rad-
ically pruning the existing text of the Convention, replacing arts 19–56 with new arts
19–51. The main effect of the changes, however, is to enable applicants complaining
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63 For the making of the decisions involved, see A Lester [1984] PL 46 and [1998] PL 237.
64 See HC Deb, 13 December 1995, col 647.
65 Ch 19 C below.
66 Council of Europe, European Court of Human Rights – Survey of Activities 2002–04.
67 Ibid.

of a breach of the Convention to apply directly to the Court. For this purpose the new
court operates in a number of forms, the judges sitting in committees, chambers and
the Grand Chamber (art 27). Applications may continue to be made by one state against
another (art 33) or by ‘any person, non-governmental organisation or group of indivi-
duals claiming to be the victim of a violation’ (art 34).

There is still a requirement that an applicant should have exhausted all domestic 
remedies and have brought the complaint within six months of the final decision of
the domestic authorities. There is no jurisdiction to deal with complaints which are
anonymous or substantially the same as any already examined by the Court, which is
required to declare inadmissible any application submitted under art 34 considered to
be incompatible with the terms of the Convention, manifestly ill-founded or an abuse
of the right to petition (art 35). Under the present procedures, cases are dealt with 
initially by a committee of three judges who determine whether the complaint is
admissible. A complaint may be ruled inadmissible only by a unanimous vote (art 28),
failing which the decision on admissibility must be taken by a chamber of seven judges
that also deals with the merits of the case (art 29). The seven-judge chamber also decides
on the admissibility of inter-state applications. In some cases, however, the chamber
may relinquish jurisdiction in favour of a Grand Chamber of 17 judges, an option which
is available where the case ‘raises a serious question affecting the interpretation of the
Convention or the protocols thereto, or where the resolution of a question before it
might have a result inconsistent with a judgment previously delivered by the Court’
(art 30). Provision is made for disposing of an application by means of a friendly 
settlement, where it has been ruled admissible, for which purpose the Court will place
itself at the disposal of the parties (art 38). Decisions of committees are final (art 29),
as are decisions of chambers and Grand Chambers (art 44). The Convention retains
the power of the Court to afford just satisfaction to the injured party (art 41).

Cases involving the United Kingdom

Under the original scheme of the Convention, enforcement depended essentially on a
state recognising both the right of individuals to apply to Strasbourg and the compul-
sory jurisdiction of the Court. In 1966, the British government first made the two optional
declarations for which the Convention provided63 and these declarations were renewed
at intervals.64 One result of the changes in 1998 is that member states today have no
choice in these fundamental matters and must accept the right of individuals to apply
to the Court. Since 1966 a wide variety of individual petitions have been brought against
the UK government and there have also been inter-state references to the Commission
by the Republic of Ireland. Although individuals may now enforce Convention claims
before the domestic courts,65 a significant number of cases continue to be referred to
Strasbourg from the United Kingdom. In the three years from 2002 to 2004, no fewer
than 4,287 applications were lodged, of which 179 were declared admissible.66 In the
same period the European Court of Human Rights held in 69 cases that the United
Kingdom had violated at least one provision of the treaty, holding in only six cases
that there had not been any violation, with a friendly settlement being reached in another
13 cases.67 These figures are all the more remarkable when contrasted with the stat-
istics of an earlier era. Thus in the period from 1975 to 1990, the Court decided only
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68 See Bradley, note 3 above.
69 See Blackburn and Polakiewicz, note 51 above, pp 972–3.
70 (1996) 21 EHRR 97.
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72 See also McShane v UK (2002) 35 EHRR 593, and Edwards v UK (2002) 35 EHRR 487.
73 (2002) 35 EHRR 1.
74 (1978) 2 EHRR 25.
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82 (2000) 30 EHRR 121.

30 cases involving the United Kingdom, in which at least one breach of the Conven-
tion was found in 21 cases.68 By 2000 there had been only 64 decisions of the Court
in which a violation of the Convention had been found against the United Kingdom.69

In other words, the United Kingdom was found in breach of the Convention in the
three years between 2002 and 2004 more often than in the 25 years between 1975
and 2000.

The British cases before the Court have spanned a wide range of subjects. In
McCann v United Kingdom70 it was held that art 2 (protecting the right to life) had
been violated following the use of lethal force by members of the security forces in
Gibraltar. In Jordan v United Kingdom71 a breach of art 2 was found where there had
been no effective investigation into the circumstances surrounding the death of the
claimant’s son, who had been killed by the police.72 But in Pretty v United Kingdom73

it was held that the right to life does not include the right to die, in a case where a ter-
minally ill applicant sought an undertaking that her husband would not be prosecuted
if he assisted her suicide. Questions concerning the interpretation of art 3 (protection
against torture and inhuman or degrading treatment or punishment) arose in Republic
of Ireland v United Kingdom74 in relation to the interrogation of IRA suspects, in Tyrer
v United Kingdom75 in relation to the corporal punishment of juveniles in the Isle of
Man and in Soering v United Kingdom76 in relation to the request for the extradition
of a German citizen to the USA to stand trial for murder with the risk of being sen-
tenced to capital punishment and being kept on Death Row. In X v United Kingdom77

the Court held certain procedures for the compulsory detention of mental patients to
infringe art 5, a similar conclusion being reached in Brogan v United Kingdom78 in
relation to the provisions of the Prevention of Terrorism (Temporary Provisions) Act
1984 authorising the detention of suspects for up to seven days without judicial
authority. The automatic denial of bail for certain offences in the Criminal Justice and
Public Order Act 1994 was found to breach art 5 in Caballero v United Kingdom.79

Article 6 has been found to have been violated in a number of cases, including Murray
v United Kingdom80 where the applicant was denied access to a solicitor for 48 hours
while in police detention. Similarly in Benham v United Kingdom81 a complaint was
upheld in a case brought by a person denied legal aid and imprisoned for failure to
pay the community charge (poll tax) without the benefit of legal representation.
Article 6 was also found to have been breached in V v United Kingdom82 following
the conviction of two minors (for a notorious murder of a child) after a trial conducted
in the full glare of highly charged media publicity. More recently, a breach of art 6
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was found to have occurred where two environmental activists were denied legal aid
to defend themselves in an action for libel brought against them by a large multi-
national company (McDonald’s) which had the benefit of an experienced team of
lawyers.83

In Dudgeon v United Kingdom,84 legislation in Northern Ireland making homosex-
ual conduct between adult males a crime was held to infringe the individual’s right to
respect for his private life under art 8. The practice of telephone tapping was held to
infringe art 8 in Malone v United Kingdom85 and in Halford v United Kingdom.86 The
law of contempt of court was held to infringe freedom of expression under art 10 in
Sunday Times Ltd v United Kingdom,87 but the English law on obscene publications
survived scrutiny in Handyside v United Kingdom.88 In three other important cases 
it was held that art 10 had been violated by (i) restraints on the publication by 
newspapers (the Observer, Guardian and Sunday Times) of the contents of a book
(Spycatcher) by a retired security service officer;89 (ii) a requirement imposed by a court
that a journalist should disclose the confidential sources of an article he had written,
publication of which had been restrained by the courts;90 and (iii) the award of £1.5m
damages to Lord Aldington for defamatory remarks contained in a pamphlet written
by a historian.91 Cases under art 10 have also called into question restrictions in elec-
toral law92 and on the freedom of peaceful protest.93 In Young, James and Webster v
United Kingdom94 three former employees of British Railways, dismissed for refusing
to join a trade union, established that their freedom of association had been infringed
as a result of legislation on the closed shop initiated by a Labour government in 1974
and 1976: they were awarded substantial compensation.95 Conversely, in Wilson v United
Kingdom96 a former employee of the Daily Mail successfully claimed that art 11 had
been breached in a case where he suffered discrimination because he refused to agree
to new working practices whereby pay would be determined by individual rather than
collective negotiation. In Air Canada v United Kingdom it was held that there was no
breach of art 1 of the First Protocol where an aeroplane was seized by customs officers
after it was found to be carrying cannabis.97 And in Nerva v United Kingdom98 it was
held that there was no breach of art 1 of the First Protocol in circumstances where an
employer was entitled to treat as wages the tips left by customers to waiters.

These decisions have often led to changes in the law intended to prevent future 
infringements of the Convention. Such legislative changes include the Contempt of 
Court Act 1981 (regulating the circumstances in which pre-trial publicity is unlawful),
the Interception of Communications Act 1985 and the Regulation of Investigatory Powers
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Act 2000 (regulating the circumstances in which telephone tapping may take place 
and giving individuals a right of redress against improper use) and the Homosexual
Offences (Northern Ireland) Order 1982 (changing the law on homosexual conduct in
Northern Ireland). Other significant consequences of Court decisions include the
introduction of amendments to the procedures for detention and release of mental patients
following the decision in X v United Kingdom,99 the issuing of new prison rules and
changing practices in prisons following decisions on prisoners’ correspondence and the
amending of employment legislation to protect employees from anti-union discrimina-
tion by employers. In at least two cases, however, the government has been unwilling
to give effect to decisions of the European Court and has taken steps to avoid doing
so. In Abdulaziz v United Kingdom100 the Court held that British immigration rules
discriminated against women permanently settled in the United Kingdom because their
husbands and fiancés were not entitled to enter, whereas the wives and fiancées of 
men settled here were entitled to enter. The government responded to this decision by
amending the Immigration Rules to remove the entitlement of wives and fiancées to
enter, thereby removing the source of discrimination. More recently, in Brogan v United
Kingdom101 the government responded to the Court’s decision, that the detention 
powers of the Prevention of Terrorism (Temporary Provisions) Act 1984 violated art 5,
by declaring that the power was necessary on security grounds and by depositing at
Strasbourg a limited derogation from the Convention to the extent that the legislation
violated art 5. Although the practice of birching offenders on the Isle of Man was held
to violate art 3,102 the law on the island was not immediately altered to give effect to
the Court’s ruling.

C. The Human Rights Act 1998103

The Human Rights Act 1998 provides that Convention rights may now be enforced
in the domestic courts. Described as ‘a constitutional instrument introducing into 
domestic law the relevant articles of the Convention’,104 the Act is a culmination of a
long campaign for the incorporation of the Convention in which senior judges played
a leading part.105 Although the United Kingdom was the first country to ratify the ECHR106

and allowed individuals to petition Strasbourg as long ago as 1966,107 the ECHR never-
theless could not be enforced in the British courts.108 This gave rise to concern about
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the fact that people had to take the long road to Strasbourg to enforce their rights, 
a concern which was fuelled by the delays in the Strasbourg system. There were also
concerns that human rights were not adequately protected in British law, concerns 
which were vindicated for some by Britain’s poor record before the Strasbourg Court (on
which see earlier). Successive governments were nevertheless opposed to incorporation,
although it was supported by the Liberal Democrats.109 It was not until 1996 that the
cause was adopted by the Labour party which – while in Opposition – issued a con-
sultation paper proposing incorporation to ‘enable British people to enforce their rights
in UK courts and enable our own judges to apply the ECHR in their jurisdictions’.110

The cause of those who campaigned vigorously for incorporation of the ECHR into
domestic law was strengthened by the fact that several other countries in the common
law tradition had adopted measures for the better protection of human rights. Two
particularly influential but very different measures are the Canadian Charter of Rights
and Freedoms 1982111 and the New Zealand Bill of Rights Act 1990. The former 
empowers the courts to strike down legislation which conflicts with the Charter and
generally to ensure that the administrative activities of public authorities comply with
Charter rights and freedoms. It does not, however, apply to the common law and is
not enforceable between private parties.112 The latter in contrast is an altogether
weaker measure, imposing a duty on the courts only to interpret legislation consistently
with its terms. The New Zealand courts have no power to strike down an Act of
Parliament, although the Bill of Rights nevertheless has been particularly influential in
the developing field of police powers.113 Apart from Canada and New Zealand, other
jurisdictions which have recently moved to embrace the constitutional protection of
human rights include Hong Kong and South Africa.114

The Convention rights

For the purposes of the Human Rights Act 1998, Convention rights are defined to mean
arts 2–12 and 14 of the ECHR, arts 1–3 of the First Protocol and arts 1 and 2 of the
Sixth Protocol (s 1(1)). These are to be read with arts 16 and 17 of the Convention:
the former permits the imposition of restrictions on the political activities of aliens;
while the latter deals with the abuse of rights by providing that no state, group or person
has any right to engage in any activity or perform any act aimed at the destruction of
any of the Convention rights. The main exclusions are thus arts 1 and 13. Article 1
imposes a duty on the ‘High Contracting Parties’ to ‘secure to everyone within their
jurisdiction’ the rights and freedoms set out in the Convention, an obligation which
the government considers to have been met by the enactment of the Human Rights
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Act. The exclusion of art 13 in contrast is more controversial, this providing that 
everyone whose Convention rights and freedoms are violated ‘shall have an effective
remedy before a national court’. Not everyone is prepared to accept that the contents
of the Act fully satisfy this requirement, as the government also claimed.115

Section 1 also provides that the Convention rights are to have effect for the purposes
of the Act subject to any derogation or reservation. At the time the Human Rights Act
1998 was passed, a derogation had been made to protect the detention provisions of
the terrorism legislation which had been found to breach the right to liberty as pro-
tected by art 5(3).116 There was also a reservation in place relating to art 2 of the First
Protocol (dealing with education). Additional derogations or reservations may be
made by ministerial order, subject to renewal every five years.117 It is this power which
was used in November 2001 to derogate in order to protect the Anti-terrorism, Crime
and Security Act 2001, which provided for the detention without trial of persons sus-
pected by the Home Secretary of being international terrorists and whose presence in
the United Kingdom is a risk to national security.118 But this latter order was revoked
following the decision in A v Home Secretary,119 where it was held that the order vio-
lated arts 5 and 14 of the Convention, particularly to the extent that it discriminated
against foreign nationals in the power which it gave to the Home Secretary indefinitely
to detain people without trial.120

The Human Rights Act and parliamentary sovereignty

The structure of the Human Rights Act reflects the government’s desire that ‘courts
should not have the power to set aside primary legislation, past or future, on the ground
of incompatibility with the Convention’. This reflects the importance ‘which the 
government attaches to parliamentary sovereignty’.121 In practice this is not always a
relevant factor, given that many of the cases which have gone to Strasbourg in the past
have not been concerned with legislative action, so much as with executive or adminis-
trative action, and in some cases judicial action (relating to the operation of the com-
mon law). But it does not follow from this that the courts have no powers in relation
to legislation. In the first place, they are required to interpret legislation (primary and
secondary) where possible in a manner consistent with the Convention (s 3(1)).122 This
is in effect ‘a new rule of construction’,123 which applies if the court has decided that
there would otherwise be a breach of Convention rights.124 It has been said judicially
that s 3 is a ‘strong adjuration’,125 and that it is ‘a powerful tool whose use is obliga-
tory’.126 Thus, ‘it is not an optional canon of construction. Nor is its use dependent 
on the existence of ambiguity.’127 As a result, s 3 has been said by some to be a 
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‘radical tool’;128 but by others to contain a power which is a significant limitation of
Parliament’s sovereign will.129

Section 3 has been considered by the House of Lords on a number of occasions, and
has given rise to a vigorous debate about its meaning.130 After some hesitancy about
its proper scope, the views of Lord Nicholls in Ghaidan v Godin-Mendoza131 appear
to capture the essence of the mainstream position. In the first place, the courts may be
required to construe legislation consistently with Convention rights even where there is
no ambiguity in the legislation. That is to say, to give the statute a construction which
is contrary to its clearly expressed meaning, and the ‘unambiguous meaning the legis-
lation would otherwise bear’.132 Second, this may thus mean that the courts must depart
from the intention of Parliament in interpreting any contentious legislation, though 
this will only be permissible to the extent that in doing so the courts give effect to the
intention ‘reasonably to be attributed to Parliament’ in enacting s 3 of the Human 
Rights Act. But third, in determining what interpretation of legislation is possible 
notwithstanding its clear and unequivocal terms, Parliament is not to be taken to have
empowered the courts to adopt a meaning which is inconsistent with a fundamental
feature of the legislation. In seeking to do what is possible, the courts are thus not em-
powered to construe legislation compatibly with the Convention at all costs. In an im-
portant passage, Lord Nicholls reminds the reader that Parliament has retained the right
to enact legislation which is not Convention compliant. In Re S (FC),133 Lord Nicholls
had earlier warned against using s 3 to amend rather than construe legislation.134

Where it is not possible to construe legislation in a manner which is consistent with
Convention rights, the High Court and superior courts (but not tribunals or inferior
courts), after giving the Crown an opportunity to take part in the proceedings (s 5),135

may make a declaration of incompatibility (s 4(2)). Such a declaration is stated not 
to be binding on the parties and does not affect the validity or operation of primary
legislation (s 4(6)). By 21 June 2004, ten statutory provisions had been declared
incompatible, and another five declarations had been overturned on appeal.136 How-
ever, some of these declarations were to be overturned, and another was to be restored
on appeal.137 Nevertheless, this compares with ten cases where the legislation had been
construed under s 3 to give effect to Convention rights. Lord Steyn questioned in Ghaidan
v Godin-Mendoza whether the balance between ss 3 and 4 was being correctly struck.
He appeared to suggest that s 3 should be more freely used to avoid making declar-
ations under s 4, because ‘the interpretative power under s 3 is designed to be the prin-
cipal remedial measure’.138 According to Lord Steyn, ‘resort to s 4 must always be an

CAAC19  8/8/06  4:09 PM  Page 435



 

436 Part III · The citizen and the state

139 Ibid. See also R v A, note 127 above, and Wilson v First County Trust, note 135 above.
140 HC Deb, 21 October 1998, col 1301.
141 See SI 2004 No 66 (Naval Discipline Act 1957 (Remedial) Order 2004). See further HL 59, HC 477 (2003–4).
142 See note 126 above, and SI 2001 No 3712 (Mental Health Act 1983 (Remedial) Order 2001), and 

HL 57, HC 472 (2001–2).

exceptional course’.139 If a declaration of incompatibility is made, it is for the govern-
ment and Parliament to decide how to proceed – whether to amend the legislation or not.
Such a device goes as far as possible without undermining Parliament’s sovereignty and,
in introducing the Human Rights Bill, the Home Secretary indicated that there were
circumstances where the government would be unwilling to bring forward amending
legislation, citing the area of abortion as an example.140 Nevertheless, an Act of Parlia-
ment which carries a declaration of incompatibility is likely to be badly wounded and
some confusion may arise as a result.

It may be very difficult for any public authority to apply a provision that has been
declared incompatible with Convention rights, since both the individual who obtained
the declaration of incompatibility and the others affected by the incompatible provi-
sion will be encouraged by the declaration to apply to Strasbourg for a ruling on the
matter. But a public authority may be bound to apply the law until it is repealed and
may be challenged for not doing so. This dilemma of whether to apply legislation or
not after a declaration of incompatibility seems destined for the courts at the highest
level. If a declaration of incompatibility is made, the government will normally be expected
to respond by introducing primary legislation to remove the incompatibility, as in the
case of the Prevention of Terrorism Act 2005 which repealed the provisions of the Anti-
terrorism, Crime and Security Act 2001 ruled incompatible by the House of Lords. But
where the minister considers that there are ‘compelling reasons’ for doing so, the Human
Rights Act empowers the government to make a ‘remedial order’ for amending prim-
ary legislation so as to remove the incompatibility (s 10 and Sch 2). A remedial order
may also be made after a decision by the Strasbourg Court in proceedings against 
the United Kingdom has indicated that primary legislation is incompatible with the
Convention (s 10(1)(b)), although again only if there are compelling reasons for doing
so.141 The stated purpose of this procedure (which has been criticised as being a new
Henry VIII clause but which so far has not been widely used142) is to enable incom-
patibility with a Convention right to be removed from the statute book more quickly
than if an amending Act of Parliament were needed.

The Human Rights Act and public authorities

Sections 6 and 7 of the Human Rights Act are particularly important for the enforce-
ment of Convention rights in the courts. The Act makes it unlawful for public 
authorities (including courts and tribunals) to act in a way which is incompatible with
Convention rights, unless primary legislation permits no other course of action (s 6).
This also applies to acts of persons other than public authorities, where those acts are
done in exercise of ‘functions of a public nature’ but not if the ‘nature of the act’ is
private (s 6(3)(b), (5)). It has been said that s 6 applies to bodies ‘whose nature is 
governmental in the broad sense of that expression, and would include government
departments, local authorities, the police and the armed forces’. But in addition to these
core public authorities, the Act is said to apply to hybrid public authorities, that is to
say non-governmental bodies carrying out governmental functions. Examples would
include prisons run by private organisations, though there is no clear test to decide if
a body is public or private for these purposes:
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Factors to be taken into account include the extent to which in carrying out the relevant func-
tion the body is publicly funded, or is exercising statutory powers, or is taking the place of
central government or local authorities, or is providing a public service.143

In a review of the meaning of public authority in s 6 of the Human Rights Act, the
Joint Committee on Human Rights was critical of the restrictive approach adopted by
the lower courts in determining whether a body was a hybrid public authority.144 This
had the effect of creating a ‘serious gap’ in the protection that the Act was intended
to offer.145

By virtue of s 7, an actual or potential victim of an unlawful act may bring pro-
ceedings in respect of the unlawful act or may rely on Convention rights as a defence
in legal proceedings (for example, as a defence to a prosecution). In particular, the actual
or potential victim may apply for judicial review of the public authority’s decision 
(s 7(3), (4)). By restricting applications to victims or potential victims, the Act effec-
tively bars some public interest groups and others with standing (a ‘sufficient interest’)
in judicial review proceedings from bringing claims that public authorities are vio-
lating Convention rights. A court or tribunal may provide ‘such relief or remedy or
make such order within its jurisdiction as it considers just and appropriate’ (s 8(1)).
However, damages for breach of Convention rights are available only in a civil court
which otherwise has the power to award damages; and, in assessing damages, the civil
court must take account of Strasbourg decisions awarding ‘just satisfaction’ under the
Convention (s 8(2), (3)).146 According to the House of Lords, ‘the purpose of incorpor-
ating the Convention in domestic law through the 1998 Act was not to give victims
better remedies at home than they could recover in Strasbourg but to give them the
same remedies without the delay and expense of resort to Strasbourg’.147 The Human
Rights Act preserves the immunity of holders of judicial office from any liability in
respect of judicial acts done in good faith, except to the extent that individuals who
have been unlawfully detained have a Convention right under art 5(5) to be compen-
sated (s 9(3), (4)).

Courts and tribunals are expressly stated to be public authorities. This means that
courts and tribunals must conduct their affairs in a way which is consistent with
Convention rights (such as the right to a fair trial (art 6) and the right to freedom of
expression (art 10)). But it means much more, for it applies also to the remedies which
a court may order. So it would not be possible for a court to issue an injunction if to
do so would violate the Convention rights of the defendant; or to fail to issue an injunc-
tion if to do so would violate the Convention rights of the applicant. In this way the
Act may have implications for the common law and indeed for litigation between 
private parties. So, although Convention rights are directly enforceable against only
public authorities, it is impossible to rule out their enforcement indirectly by one pri-
vate party against another.148 This question – the so-called horizontal status of the
Convention – has given rise to a great deal of analysis in the literature.149 The better
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view appears to be that (i) Convention rights may not be directly enforced by one 
private party against another, but that (ii) Convention rights may be relied on in an
established cause of action to extend the rights of either party. An example would be
where the applicant brings an action against the defendant for breach of confidence
and relies in the course of these proceedings on the art 8 right to privacy in order to
extend the boundaries of the protection which the common law otherwise provides.150

In this way the values embodied in art 8 are made applicable ‘in disputes between 
individuals or between an individual and a non-governmental organisation’, as well as
in disputes between ‘individuals and a public authority’.151 Convention rights will also
be relevant in actions between private parties which are concerned with the applica-
tion of statutory rights, in view of the duty of the courts under s 3 of the Human Rights
Act.152

Concerns that the Act might be used to extend existing or develop new causes of
action in litigation between private parties gave rise to special measures relating to free-
dom of expression. There was concern in particular from the newspaper industry and
its self-regulators (the Press Complaints Commission) about the possible implications
of the right to privacy in art 8. These and other concerns led to s 12 which applies
where a court is considering whether to grant any relief which might affect the exer-
cise of the Convention right to freedom of expression. In these cases, s 12 limits the
circumstances in which a court may make interim injunctions, though in view of the
inclusion of the courts as public authorities it may be questioned whether these spe-
cial measures are strictly necessary. Unless there are compelling circumstances, no interim
injunction is to be granted without the respondent having been notified (s 12(2)); more-
over, no interim relief is to be granted unless the court is satisfied that the applicant is
likely to succeed at the full trial (s 12(3)).153 Section 12(4) addresses in particular the
threat to freedom of expression created by the right to privacy and is a remarkable
testament to concerns about the latter. Thus a court is to have particular regard to the
importance of the Convention right to freedom of expression and in proceedings relat-
ing to journalistic material to ‘any relevant privacy code’. The idea here is that no injunc-
tion should be granted to restrain a publication on the ground that it violates the privacy
of the applicant if the respondent can show that it complies with the Codes of Practice
of the Press Complaints Commission or OFCOM respectively.154 Section 13 contains
special protection for religious bodies from the application of Convention rights which
might undermine their doctrine and practices.155
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The Human Rights Act and the courts

The Human Rights Act appears to give the courts a great deal of scope ‘to decide the
limits of their own decision-making power’.156 Apart from the uncertainties in ss 3, 
4 and 6 to which we have already referred, there is also uncertainty about the con-
tent of the very broad Convention rights themselves, even if account is taken of the
Strasbourg case law. In determining the manner and scope of operation of the Act, 
it is clear that different judges are approaching matters from quite different positions:
between the cautious and the activist, the majority occupy a pragmatic position some-
where in the middle. There are, however, a number of factors which constrain the 
courts. One of these is the perception of the judges about where the Human Rights
Act fits into the structure of the British constitution, a matter that is more frequently
referred to in judicial opinions than at any time in the past. A matter of particular restraint
is the principle of parliamentary supremacy which the courts widely acknowledge is
built into the scheme of the Act. Indeed, in one of the first cases to reach the Privy
Council, Lord Bingham made clear that the courts will defer to ‘the decisions of a 
representative legislature and a democratic government within the discretionary area
of judgment accorded to these bodies’.157 Lord Hope was to write in similar terms 
when he said that the courts should ‘defer, on democratic grounds, to the considered
opinion of the elected body as to where the balance is to be struck between the rights
of the individual and the needs of society’.158

Although the courts at the highest level will thus defer to the decisions of Parliament
in appropriate cases, there is now some unease about the use of the word deference.
In R (Pro-Life Alliance) v BBC, Lord Hoffmann wished to give reassurance that ‘its
overtones of servility, or perhaps gracious concession, are inappropriate to describe
what is happening’.159 It is also striking that in more recent cases Lord Bingham has
written about the need to ensure that ‘the deliberate decisions of representative 
assemblies should be respected and given effect so long as they do not infringe rights
guaranteed by the Convention’.160 Respect has thus replaced deference, and is perhaps
most marked in cases about social and economic policy concerned with the equitable
distribution of public resources. Lord Hoffmann has said that in a domestic system
which is concerned with the separation of powers, ‘such decisions are ordinarily 
recognised by the courts to be matters for the judgment of the elected representatives
of the people’.161 In R (Carson) v Work and Pensions Secretary,162 it was said that 
the government did not have to justify to the courts why it treated pensioners resident
overseas less favourably than those resident in the United Kingdom. It was enough 
for the Secretary of State to say that ‘all things considered, Parliament considered the
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present system of payments to be a fair allocation of the resources available’.163 But
any suggestion that the House of Lords was unduly deferential or ‘servile’ was swept
away by its decision in A v Home Secretary164 which held that powers of detention
without trial violated Convention rights because of their discriminatory impact.

Apart from the principle of parliamentary supremacy – said to be the ‘prevailing con-
stitutional doctrine’165 – another restraining factor is the Convention itself, and with
it the jurisprudence of the Strasbourg bodies. Section 2 of the Human Rights Act requires
a court or tribunal when considering Convention rights to ‘take into account’ judg-
ments, decisions, declarations or advisory opinions of the European Court of Human
Rights. They must also take into account any opinion or decision of the now defunct
European Commission of Human Rights as well as any decision of the Committee 
of Ministers (a political body). It is important to note that unlike decisions of the 
ECJ, which are binding on British courts on matters of EC law,166 decisions of the
Strasbourg bodies are only to be taken into account. This would clearly allow the courts
to set off on a journey of their own in the interpretation of what one judge referred
to as ‘our Bill of Rights’.167 Although it would be difficult for the domestic courts to
set standards below those required by Strasbourg, the Strasbourg court would not 
object to the domestic courts raising these standards. Yet while it is true that the 
House of Lords has unusually refused to follow the Strasbourg jurisprudence,168 it is
nevertheless surprising just how much weight is given not only to the decisions of 
the Strasbourg Court, but also to the jurisprudence of the Commission.169 In one case
it was said by Baroness Hale that ‘we must interpret the Convention rights in a way
which keeps pace with rather than leaps ahead of the Strasbourg jurisprudence as it
evolves over time’.170

A case which takes this to considerable lengths is N v Home Secretary171 where the
claimant had entered the country illegally and had claimed asylum. Her application
was refused and she was to be deported, despite the fact that she had AIDS for which
she was being treated in the United Kingdom. The effect of her deportation to a 
country where she would not have had access to appropriate drugs would have been
dramatically to shorten her life. Following a close textual analysis of the Strasbourg
jurisprudence, it was found that there was no breach of the claimant’s art 3 rights. 
The harshness of the decision was compounded by the concession by Lord Nicholls
that the Strasbourg jurisprudence ‘lacks its customary clarity’.172 This is not the only
case where the Strasbourg jurisprudence was followed despite its equivocal terms. One
issue in A v Home Secretary173 was whether there was any cause for derogating from
Convention rights under art 15 on the grounds of national security. In accepting that
there was a ‘public emergency threatening the life of the nation’, the House of Lords
was guided by the test adopted by the European Court of Human Rights in Lawless
v Ireland,174 the very first case to consider the circumstances to justify a derogation.
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Although there was some scepticism about the decision in that case, it was nevertheless
held that if ‘it was open to the Irish Government in Lawless to conclude that there was
a public emergency threatening the life of the Irish nation, the British Government could
scarcely be faulted for reaching that conclusion in the much more dangerous situation
which arose after 11 September’.175

D. Conclusion

Although the courts are given significant powers by the Human Rights Act 1998, import-
ant questions also arise about the role of Parliament in scrutinising legislation on human
rights grounds.176 While lawyers tend to focus on the role of the courts, it is import-
ant that the contribution of Parliament is not overlooked, and it is a contribution that
is formally encouraged by s 19 of the Human Rights Act. This provides that a minis-
ter in charge of a Bill must make a statement to the effect that the Bill is either (i) in
his or her view compatible with Convention rights; or (ii) the government wishes the
Bill to proceed even though he or she is unable to make a statement of compatibil-
ity.177 In practice, Bills generally contain a statement of compatibility on their face, though
it is not unknown for a Bill to declare that the minister is unable to make a statement
that it is compatible, as in the case of the Communications Bill 2002, which the gov-
ernment was concerned might breach art 10 of the Convention because of the restric-
tions on political advertising on television.178 Also important in terms of parliamentary
oversight is the creation of the Joint Committee on Human Rights, a select committee
which came into operation in February 2001. This all-party committee has members
drawn from both Houses of Parliament with terms of reference which include (i) an
examination of ministerial statements of compatibility and (ii) remedial orders made
under s 10. There is also a power to consider human rights issues generally, including
human rights treaties other than the ECHR.179 Most of the Committee’s time, how-
ever, is spent examining bills (and occasionally statutory instruments) to determine
whether they meet Convention requirements, drawing to the attention of Parliament
any concerns that it may have.180 The Committee has been willing to challenge or 
to question ministers’ claims that bills are compatible with the ECHR,181 and it has
been prepared to test proposed legislation for compatibility with other international
instruments.182 Indeed, the enactment of the Human Rights Act now raises questions
about the incorporation of other human rights treaties, not the least of which is the
Council of Europe’s Social Charter of 18 October 1961, in relation to which the United
Kingdom has a very poor record of compliance.183
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Chapter 20

CITIZENSHIP, IMMIGRATION 
AND EXTRADITION

A. Citizenship

Nationality in international law

It is impossible to use a passport in travelling from one country to another without
being aware of the significance of the national status which the passport gives to its
holder. Both in international and national law, the nationality or citizenship of an indi-
vidual determines many aspects of the relationship which a person has with the state
of which he or she is a national, and with other states. As has been said,

To the extent to which individuals are not directly subjects of international law, nationality
is the link between them and international law. It is through the medium of their nationality
that individuals can normally enjoy benefits from international law.1

Customary international law recognises that it is primarily for each state to deter-
mine (through its own constitution and other laws) who are its citizens or nationals.2

However, this power must be exercised with some regard to principles of international
law, indeterminate as these are, and must take account of treaty obligations that a state
may have. The fact that states enact their own rules on nationality may cause some
persons to have dual or multiple nationality (although some states do not accept this
possibility), or (more seriously) may cause others to have no nationality, i.e. to be 
stateless.

Upon an individual’s nationality, other rights and duties may depend – not only 
the right to hold a passport, but also liability to military service, political rights and
possibly the right to seek employment, own land or enter the civil service. In general,
most national law (the ordinary civil and criminal law, access to the legal system) applies
to all those within a country, regardless of nationality. Where a state is party to the
European Convention on Human Rights, it must respect the human rights of all 
persons within its jurisdiction, whatever their nationality.3 But some areas of national
law, notably freedom of movement and its control by immigration law, may depend
crucially on one’s national status.

In general, and in the absence of treaty obligations to the contrary, a state is under
no duty in international law to admit citizens of foreign states (aliens) to its territory.4

A state’s immigration law lays down admission procedures, determines whether aliens
will be admitted, regulates their status after entry and when they may be required to
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leave the country. Usually immigration law does not regulate the admission and
removal of the state’s own citizens, for the reason that a state has a duty in inter-
national law to admit to its territory such of its nationals as are not allowed to remain
in the territory of other states and no other state is obliged to admit them.5

Because of the importance of nationality for the individual and the state, the basic
rules which determine who are citizens are often in the constitution,6 amplified if 
necessary by other legislation. In the United Kingdom, nationality developed from the
allegiance to the King which subjects owed at common law; and powers under the 
prerogative could be exercised over aliens who wished to enter or leave the jurisdic-
tion. Only in the 20th century were nationality and immigration control placed on a
statutory basis.

Today these matters are governed primarily by the British Nationality Act 1981 and
the Immigration Act 1971 (both as amended subsequently). Between 1962 and 1982,
the broad categories of British citizenship defined by the British Nationality Act 1948
contained many more citizens of Commonwealth countries than successive governments
were willing to admit to the United Kingdom as a matter of public policy. During these
years, immigration law was used to prevent certain classes of British subject from exer-
cising their right at common law to enter the United Kingdom. To distinguish between
British subjects who had the right of abode and those who did not, the Immigration
Act 1971 created the concept of ‘patriality’.7 The Act of 1981 recast the law of nation-
ality to take account of immigration policy, converting the criteria for ‘patriality’ into
the criteria for citizenship. This enabled ‘patriality’ as such to disappear from immi-
gration law.

In this chapter, this section mentions the main features of nationality law; section
B describes the system of immigration control; section C outlines the law of extradi-
tion, which (inter alia) enables those in the United Kingdom who are charged with or
convicted of serious crimes in another country to be removed there in the interests of
justice.

The legal rules in these areas are voluminous, complex and frequently changed by
legislation. Technicalities abound and may have crucial significance for individuals 
they affect. It must be emphasised that the present account is not comprehensive 
and detailed exceptions are not always mentioned. The legislation on these matters 
invariably refers to ‘the Secretary of State’. In law, the powers so conferred may be
exercised by any holder of the office of Secretary of State. This chapter will refer through-
out to the Home Secretary, who is the Cabinet minister responsible for this area of
government.

The development of nationality law8

The development of nationality from the common law to the British Nationality Act
1981 has been shaped by the growth of the United Kingdom, by the transition from
the Empire to today’s Commonwealth,9 and most recently by European integration.
The subjects of the English king were at first all those who owed allegiance to the Crown.
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The primary means of becoming a subject was by the ‘ius soli’: a person born within
the King’s dominions became a subject regardless of the status of the parents.10 As early
as 1350, the English statute De natis ultra mare applied the ‘ius sanguinis’ (i.e. birth
by descent, regardless of the place of birth) so that certain persons born abroad whose
fathers (or in some cases both parents) were subjects would also be subjects. In
Calvin’s case,11 those born in Scotland after James VI of Scotland had become James I
of England were held not to be aliens in England, since they owed allegiance to the
same king. In 1707, English and Scottish citizens became British subjects by reason of
the Treaty of Union; and they were joined by the Irish in 1800. Although citizenship
was generally acquired on birth, it could also be conferred by law, when individuals
or defined classes were ‘naturalised’ by Parliament; from 1870, the power of natural-
isation was exercised by the executive.12

In the high noon of Empire, the status of ‘British subject’ was a common citizenship
throughout most of the Empire. The British Nationality and Status of Aliens Act 1914
declared that all persons born within the King’s dominions were British subjects.13 Some
territories (mainly in Africa and India) under British control were never possessions of
the Crown, but were only in the protection of the Crown: persons born there were
‘British protected persons’, not British subjects.

At common law, those who were not British subjects were regarded as aliens. Aliens
within the King’s territory owed local allegiance to the monarch, and were entitled to
protection of their person and property in the courts.14 In the event of war being declared
upon a foreign state, citizens of that state became enemy aliens; if they were in Britain,
they lost their right to protection of the courts.15 In 1698, Parliament had declared that
aliens were not to be permitted to vote,16 but it was not until 1905 that legislation
restricted the entry of some aliens into the United Kingdom. In 1914, further measures
for controlling the entry and presence of aliens were authorised.17

Until 1948 the status of British subject applied across the Commonwealth. The entry
of British subjects into the United Kingdom was not restricted by law. The executive
had no power to distinguish between British subjects present in the United Kingdom
according to their place of origin. However, the dominion and colonial legislatures often
restricted entry to their territories;18 and there was no universal freedom of movement
throughout the Commonwealth.

The British Nationality Act 1948

The desire of countries such as Canada and Australia to have their own citizenship
laws led to the British Nationality Act 1948, enacted after a Commonwealth confer-
ence.19 The 1948 Act assumed that each independent state would provide its own 
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scheme of citizenship,20 and on this basis created a common citizenship for the Com-
monwealth. The Act used the terms British subject and Commonwealth citizen with
the same meaning, namely a person who was a citizen of the United Kingdom and colonies
or of an independent state in the Commonwealth.

For the United Kingdom and its dependencies, the 1948 Act created the term Citizen
of the United Kingdom and Colonies (CUKC). The Act did not change the common
law right of all British subjects (both CUKCs and citizens of other Commonwealth states)
to enter and reside in the United Kingdom; no distinction was made for this purpose
between persons having a close connection with the United Kingdom, those whose home
was in a colony and those who were citizens of independent Commonwealth states.

After 1948, when a dependent territory gained independence, the legislation con-
ferring independence generally provided that the population of the territory would cease
to be CUKCs and would become citizens of the new state. By virtue of that new 
citizenship, they would remain ‘Commonwealth citizens’ under the 1948 Act if the 
new state chose to remain in the Commonwealth.21 However, some residents in the
territory might be permitted to remain as CUKCs rather than take up the new state’s
citizenship, as were the Asian minorities in the East African countries. The independ-
ence legislation also sought to ensure that no one became stateless by losing one 
citizenship and gaining nothing in its place.22

The 1948 Act provided for a residual category of British subjects without any other
citizenship. It also recognised the status of British protected persons. Irish citizens did
not qualify to be Commonwealth citizens (Ireland left the Commonwealth on becom-
ing a republic in 1949). However, the Ireland Act 1949 declared that they were not
aliens and that Ireland was not a foreign country; while residing in the United
Kingdom, Irish citizens may, like British subjects, exercise political rights.

The British Nationality Act 1981

Section B will describe how British subjects under the 1948 Act were affected by immi-
gration policy between 1962 and 1982. The British Nationality Act 1981 created cat-
egories of citizenship that were narrower than under the 1948 Act and were intended
to fit the United Kingdom’s immigration policies. The Act also changed the old rule,
conferring citizenship on all those born in the United Kingdom, to a more complex
rule by which a child born in the United Kingdom during or after 1983 becomes a British
citizen only if his or her parents satisfy conditions as regards their immigration status.

Categories of citizenship

Under the 1981 Act, which came into effect on 1 January 1983 (as modified sub-
sequently),23 there are, including Irish citizens and aliens, nine main categories of 
citizenship:
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(1) Virtually all those who before 1983 were citizens of the United Kingdom and
Colonies (CUKCs) and were patrials under the Immigration Act 1971 became British
citizens.24

(2) Those who before 1983 were CUKCs by reason of their connection with a depend-
ent territory but did not have a sufficient connection with the United Kingdom to be
patrials became British Dependent Territories citizens.25 In 2002, this category was
renamed as British Overseas Territory citizens and, more significantly, nearly all its
members received full British citizenship, carrying with it the right of abode in the United
Kingdom.26

(3) Those who before 1983 were CUKCs and did not come within the first two pre-
vious categories formed a residual category, British Overseas citizens.27

(4) Because of the ending of British rule over Hong Kong in 1997, a new form 
of British nationality, British Nationals (Overseas), was created by the Hong Kong 
Act 1985. British Dependent Territories citizens whose local connection was with 
Hong Kong could between 1987 and 1997 apply for registration as British Nationals
(Overseas).28

(5) The term British subject lost the meaning which it had under the 1948 Act. It
now denotes only persons who under the 1948 Act were ‘British subjects without 
citizenship’; this included persons who were born in an independent Commonwealth
country before 1949 and who neither had citizenship of that country nor became CUKCs.
Some older citizens of Ireland are also British subjects.29

(6) The term Commonwealth citizen retains the broad meaning that it had under the
1948 Act. It comprises citizens of the 53 states of the Commonwealth, as well as all
persons with British citizenship or nationality (i.e. categories 1–5).30

(7) British protected persons continue under the 1981 Act with no material change
from their status under the 1948 Act.31

(8) Citizens of the Republic of Ireland (unless they have a second nationality) are 
neither Commonwealth citizens nor aliens.
(9) The status of alien denotes a person who is outside categories 1–8.32

Under the Treaty on European Union, those who for this purpose are nationals 
of one of the 25 member states of the Union enjoy the status of citizen of the Union,
and thus the rights conferred by arts 8–8e of the European Community Treaty.33 This
class comprises British citizens (category 1), British Overseas Territories citizens from
Gibraltar,34 Irish citizens (category 8) as well as the citizens of all other EU states (who,
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unless they have dual nationality, are aliens in United Kingdom law). Except for the
Gibraltarians, those in categories 2–7 above are not European Union citizens.

Acquisition of British citizenship after 1 January 1983

Under the 1981 Act, there are five ways by which British citizenship may be acquired
where this did not occur by operation of law on 1 January 1983.

1 Birth in the United Kingdom. A person born in the United Kingdom (in which the
1981 Act includes the Channel Islands and the Isle of Man)35 on or after 1 January
1983 acquires British citizenship only (a) if his or her parents are married and at least
one of them is a British citizen or is settled in the United Kingdom; or (b) if his or her
parents are not married and the mother is a British citizen or is settled in the United
Kingdom. To be ‘settled’ in the United Kingdom, a parent must be ‘ordinarily resident’
there without being subject under the Immigration Act 1971 to any restriction on the
period for which he or she may remain.36 No one is ‘ordinarily resident’ who is in the
United Kingdom ‘in breach of the immigration laws’.37 A woman is the mother of any
child born to her; the father of a child is the mother’s husband at the time of the birth,
the person treated as the father under the Human Fertilisation and Embryology Act
1990, or any person who satisfies prescribed proof of paternity.38 Since 2002, these
rules of acquiring British citizenship by birth in the United Kingdom have applied also
to births in a British overseas territory.39

2 Adoption in the United Kingdom. A minor (i.e. a person under 18) who is not a British
citizen and is adopted in the United Kingdom on or after 1 January 1983 becomes a
British citizen on adoption if the adopter or one of joint adopters is a British citizen.40

3 Citizenship by descent. A person born outside the United Kingdom on or after 
1 January 1983 acquires British citizenship by descent if at least one of the parents 
(a) is a British citizen otherwise than by descent;41 or (b) is abroad in Crown service
under the UK government or (on certain conditions) is working for the European
Community or for certain public services.42

4 Registration. There are various grounds on which one who does not qualify under
these rules may be registered by the Home Secretary as a British citizen. Registration
is an entitlement for someone born in the United Kingdom who did not become a British
citizen at birth (a) if, while he or she is still a minor, a parent becomes a British citizen
or settled in the United Kingdom and an application is made for registration;43 or (b)
if he or she, during the first ten years of his or her life, has not been absent from the
United Kingdom for more than 90 days each year.44 The Home Secretary also has a
general power to register any minor as a British citizen.45 Registration as a British 
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citizen is an entitlement for British Overseas Territories citizens and certain other cat-
egories who meet requirements as to being settled or present in the United Kingdom.46

5 Naturalisation. The Home Secretary may grant naturalisation as a British citizen 
to any person who is of full age and capacity and satisfies certain requirements as to
residence, character, language and future intentions47 and (since 2002) knowledge about
life in the United Kingdom.48

The departure made by the 1981 Act from the rule that birth in the United Kingdom
qualifies the child for British citizenship means that a child’s citizenship depends on
the citizenship or immigration status of the parents. The complex rules as to registra-
tion mitigate some of the adverse effects of the new rule.

Where the Home Secretary has discretion in registration or naturalisation, it must
be exercised without regard to the race, colour or religion of persons affected.49 The
British Nationality Act formerly excluded the giving of reasons for discretionary deci-
sions and restricted judicial review, but these provisions did not override the Home
Secretary’s duty to act fairly.50 The repeal of these provisions in 200251 brought UK
law into conformity with the European Convention on Nationality 1997. Someone 
who claims the right to register as a British citizen may now seek judicial review if 
registration is refused. However, since the relief obtained by judicial review is itself
discretionary, the court may refuse relief on public policy grounds to an applicant 
guilty of criminal deception in obtaining citizenship.52

Termination of British citizenship
A British citizen may renounce that citizenship to acquire another nationality, but the
renunciation does not take effect until it has been registered by the Home Secretary,
who may on various grounds withhold registration.53 The Home Secretary may by order
deprive a person of citizenship status if satisfied that he or she has done anything seri-
ously prejudicial to the vital interests of the United Kingdom or an overseas territory,
and may take away citizenship acquired through registration or naturalisation if this
was obtained by fraud, false statements or concealment of material facts.54 Before such
an order is made, the reasons must be notified to the individual, who has a right of
appeal to an immigration judge or (if national security grounds exist) to the Special
Immigration Appeals Commission.55

Aliens
The class of aliens is defined by the British Nationality Act 1981.56 Aliens present in
the United Kingdom are subject to the general law and are entitled to the protection
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of the courts.57 They are also subject to common law and statutory rules affecting aliens
except, in the case of European citizens, where those rules are inconsistent with EU
law. Another exception applies to members of foreign armed forces visiting the United
Kingdom.58 Aliens are subject to some political disabilities: they have no right to vote
(European citizens may vote in local and European elections);59 they may not be mem-
bers of the Privy Council or either House of Parliament;60 and certain restrictions exist
as to their appointment to civil or military office under the Crown.61 Other restrictions
affect the ownership by aliens of British ships and of aircraft registered in the United
Kingdom.62 All persons within the jurisdiction of the United Kingdom benefit from rights
under the European Convention on Human Rights,63 and from the Race Relations Act
1976, which outlaws discrimination on grounds (inter alia) of nationality and national
origin.64 The EC Treaty excludes discrimination against nationals of member states.65

If aliens are ill-treated while in the United Kingdom, they may seek consular or diplom-
atic protection from their own state.

Should the United Kingdom declare war on another state, citizens of that state become
enemy aliens; if in the United Kingdom, they may be interned or expelled by the Crown66

and are subject to other disabilities.67 However, it is not current practice to make a
formal declaration of war, and Iraqi citizens in Britain did not become enemy aliens
when the military occupation of Iraq began in 2003.68 During the Gulf hostilities in
1991, the government detained some Iraqi citizens in Britain relying on the power 
in the Immigration Act 1971 to detain foreigners with a view to deportation, but use
of this power was not appropriate in the absence of an intention to deport.69

The right to travel
Under art 12(2) of the International Covenant on Civil and Political Rights, to which
the United Kingdom is a party: ‘Everyone shall be free to leave any country, including
his own.’ Since Magna Carta in 1215, it has been recognised that citizens ought to be
free to enter and leave the realm. But the right to travel abroad is not protected in law
as it is under the USA and Irish Constitutions.70 The old common law writ ne exeat
regno originally enabled the Crown for reasons of state to prevent a subject from leav-
ing the realm; it now merely prevents a wealthy defendant from leaving the jurisdic-
tion to frustrate a lawful claim before the court and does not enable the government
to prevent a citizen from travelling abroad.71 Despite the virtual necessity today of hav-
ing a passport if one wishes to travel abroad, the issue of passports is a matter for the
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Crown, under authority emanating from the royal prerogative, not from an Act of
Parliament. Decisions to refuse or revoke a passport are subject not to appeal but to
judicial review; while there is a policy for refusing a passport abroad to someone accused
of serious crime in the United Kingdom, reasons must be given for the refusal and the
citizen must have a chance to show that an exception should be made.72

In principle, an individual’s freedom to travel may if necessary be protected by 
judicial review, subject to specific restraints imposed by Parliament in the interests of
security, public order and the criminal law.73 The Immigration (European Economic
Area) Regulations 200074 sought to incorporate in national law free movement direc-
tives issued under the EC Treaty, but did not deal with a British citizen’s right under
EU law to be issued with a travel document to facilitate movement within Europe. One
aim of the Identity Cards Act 2006 was to link the recording of personal information
required of those seeking passports with a new identity card scheme, but the Act did
not place the issuing of passports on a statutory basis. Since April 2006 passports have
been issued by the Identity and Passports Service.

B. Immigration and deportation75

Background to the Immigration Act 1971

In section A, we saw that under international law, and apart from any treaty obliga-
tions, a state is entitled to control entry into its territory by citizens of other states. At
common law, the Crown had power under the prerogative to prevent aliens from enter-
ing the United Kingdom.76 As Widgery LJ said in Schmidt v Home Secretary:

when an alien approaching this country is refused leave to land, he has no right capable of
being infringed in such a way as to enable him to come to this court for the purpose of assist-
ance . . . In such a situation the alien’s desire to land can be rejected for good reason or bad,
for sensible reason or fanciful or for no reason at all.77

At common law, although no definite authority existed, it was possible that the Crown
had power to expel friendly aliens who had been previously admitted into the United
Kingdom.78 Such prerogative powers as the Crown may have in respect of aliens have
been expressly preserved in being.79 But for virtually all purposes today, the executive
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relies on statutory powers for controlling the entry of aliens and for enabling aliens
here to be deported.

By contrast with aliens, British subjects before and after the British Nationality 
Act 1948 could enter and remain in the United Kingdom without restriction and the
Crown had no power to prevent their admission, to deport them or to prevent their
departure. These rights were available to the citizens of all member states of the
Commonwealth.

The right of British subjects (within the meaning of the 1948 Act) to enter the United
Kingdom was severely restricted by the Commonwealth Immigrants Acts of 1962 and
1968. The 1962 Act, passed to check immigration from the Caribbean, India and Pakistan,
subjected all British subjects to immigration control, except for those born in the United
Kingdom and those who were citizens of the United Kingdom and Colonies (CUKCs)
and held passports issued by the United Kingdom government.80 The 1962 Act also
authorised the deportation of Commonwealth citizens (but not holders of United
Kingdom passports) who had been convicted of offences punishable with imprison-
ment and recommended by a court for deportation.

The Commonwealth Immigrants Act 1968 was passed in great haste to forestall what
was feared might be a mass exodus to Britain from Kenya of persons of Asian origin
who, when Kenya had become independent in 1963, had chosen to continue as
CUKCs rather than become citizens of Kenya. Since they held passports issued by the
British government, they were not subject to the controls established by the 1962 Act.81

The 1968 Act was notable because it took away from a non-resident CUKC the right
of entry into the United Kingdom unless he or she, or at least one of his or her parents
or grandparents, had a prior United Kingdom connection (for example, through hav-
ing been born, adopted or naturalised in the United Kingdom). The 1968 Act thereby
prevented CUKCs from entering the United Kingdom, even though they were expelled
from the state in which they had been residing and were entitled to enter no other 
country. The government subsequently came under great pressure to admit other UK
citizens in similar circumstances and, notwithstanding the 1968 Act, did admit many
of the Asians expelled from Uganda in 1972.82

The Immigration Act 1971 and after

The 1971 Act provided a new and extensive code for the control of immigration. On
1 January 1973 when it came into operation, the legal distinction between aliens and
Commonwealth citizens lost much of its significance for purposes of immigration con-
trol, but this did not mean a relaxation in the system of control. Since it was in 1973
that the United Kingdom joined the European Communities, a new distinction arose
between citizens of Community countries and those from non-Community countries.

Under the 1971 Act, the most important distinction was between those who had the
right of abode in the United Kingdom and those (whether aliens or Commonwealth
immigrants) who were subject to immigration control and needed permission to enter
and reside in the United Kingdom. The 1971 Act created the concept of patriality to
identify those British subjects who were considered to have a sufficient connection with
the United Kingdom to entitle them to the right of abode there. The class of patrials
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included (i) those who were CUKCs by reason of birth, adoption, naturalisation or
registration in the United Kingdom or in the Islands (i.e. the Isle of Man and the Channel
Islands); (ii) citizens of other Commonwealth countries who were born to or adopted
by a parent who at the time of the birth or adoption was a United Kingdom citizen
by virtue of his or her birth in the United Kingdom or Islands; and (iii) women who
were Commonwealth citizens and married to patrials. Those claiming to be patrial could
prove their status by obtaining a certificate of patriality. In R v Home Secretary, ex p
Phansopkar, the court ordered the Home Secretary to hear and determine an applica-
tion for such a certificate made by an Indian woman, married to a man who had become
a United Kingdom citizen by registration; the woman’s right to a certificate could not
be withheld by arbitrary delay on the part of the Home Office.83

The elaborate concept of patriality was much criticised. Foremost was the criticism
that patriality did not extend to persons who, like the East African Asians, were CUKCs
but had no country to which they might go other than the United Kingdom. For this
reason the United Kingdom government could not ratify the Fourth Protocol to the
European Convention on Human Rights, which declares that ‘no one shall be denied
the right to enter the territory of which he is a national’.84 Patriality was also criticised
for including citizens of other Commonwealth countries at least one of whose parents
had been born in the United Kingdom; this rule favoured those of British origin from
countries such as Australia, Canada and New Zealand, exposing the 1971 Act to the
charge that it was racially motivated.

The desire to bring the law of nationality into conformity with immigration policy
and to take account of changes in the Commonwealth since 1948 was the main reason
for the British Nationality Act 1981. As we saw in section A, the 1981 Act created a
new category of British citizen, the rules defining which were derived from the rules
of patriality.

Immigration law has been modified many times since 1971. The Immigration Act
1988 tightened up aspects of the law, cutting down rights of appeal against deport-
ation orders and making it a continuing offence to overstay leave to enter. Since 1988,
the most pressing problems in immigration control have arisen in relation to the large
number of claims from very diverse countries for admission as refugees.85 The legis-
lation enacted in response to these problems has included: the Asylum and Immigration
Appeals Act 1993, the Asylum and Immigration Act 1996, the Immigration and
Asylum Act 1999, the Nationality, Immigration and Asylum Act 2002, and the Asylum
and Immigration (Treatment of Claimants etc.) Act 2004.86 What follows is no more
than a selective outline of aspects of a complex and imperfect body of legislation.

Immigration control

In broad terms, the following are the main categories for the purposes of immigration
control. They mostly derive from the British Nationality Act 1981 and were explained
in section A.

(a) British citizens (now including most British overseas territories citizens). They have
the right of abode in the United Kingdom and do not need leave to enter or reside there.
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(b) British overseas citizens, British subjects and British protected persons. In gen-
eral, they do not have the right of abode in the United Kingdom, but they are now
entitled to be registered as British citizens if they have no other citizenship.87

(c) Citizens of other Commonwealth countries. In general, they do not have the right
of abode in the United Kingdom, but some Commonwealth citizens, who as patrials
under the 1971 Act had the right of abode in the United Kingdom, continue to have
that right.88

(d) Citizens of the Republic of Ireland. They benefit from the ‘common travel area’
for immigration purposes formed by the United Kingdom, the Isle of Man, the
Channel Islands and the Republic of Ireland, travel within which is in principle not
subject to immigration control.89 Irish residents enter the United Kingdom from
Ireland without passing through immigration control, but they are subject to depor-
tation from the United Kingdom under the 1971 Act. Under the Terrorism Act 2000,
port and border controls may be exercised on travel to and from Northern Ireland by
police, immigration and customs officers.90

(e) Aliens who are nationals of other EU countries. They benefit from the right to
freedom of movement within the EU conferred by Community law. When such per-
sons are exercising an enforceable Community right to enter or remain in the United
Kingdom, they do not require leave under the 1971 Act to do so.91 To this category
may be added the nationals of Iceland, Norway and Liechtenstein, which are outside
the EU but are parties to the Agreement on the European Economic Area. The area
comprises all EU states together with the additional countries. The agreement provides
freedom of movement within the area for all qualified nationals of the states concerned.92

(f ) Other aliens (i.e. those outside category (e)). As nationals of non-EEA countries,
they are subject to immigration control.

An important practical distinction is between visa nationals (i.e. those from 
countries requiring a visa to enter the United Kingdom, which includes several
Commonwealth countries) and nationals of other countries.93

Under the 1971 Act, as amended, those who have the right of abode in the United
Kingdom ‘shall be free to live in, and to come and go into and from, the United Kingdom
without let or hindrance’, except such as may be required under the Act to enable their
right to be established (s 1(1)). Those who are not British citizens and do not have the
right of abode may not enter or remain in the United Kingdom unless leave is given
to them in accordance with the Act. Such leave may be given for a limited or an indefinite
period. Where a person is given a limited leave to enter or remain, this leave may 
be given subject to conditions restricting employment or occupation in the United
Kingdom, excluding recourse to public funds for maintaining the person and his or
her dependants, or requiring registration with the police (s 3(1)); where indefinite leave
to remain is given, no such conditions may be imposed (s 3(3)). Even if a non-British
citizen has indefinite leave to remain, he or she may be deported if the Home Secretary
deems that this would be ‘conducive to the public good’ (s 3(5)).94 A person’s leave to
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enter or remain may lapse when he or she goes outside the common travel area and
fresh leave will be needed on return (s 3(4)).

The 1971 Act exempts certain groups of non-British citizens from the need to get
individual leave to enter and remain. These groups include non-British citizens who
were settled in the United Kingdom on 1 January 1983; that is, they were ordinarily
resident in the country and were not subject to any restriction on the period for which
they might remain.95

Other groups exempted from the need to get individual leave to enter and remain
include crew members of a ship or aircraft coming temporarily to the United Kingdom,
diplomats and others entitled to diplomatic privilege, and members of certain military
forces.96

The 1971 Act, as amended, equips the Home Secretary and immigration officers with
a wide range of powers considered necessary for immigration control. These include
power to grant or refuse leave for entry before an individual arrives in the United
Kingdom, to examine persons arriving or leaving the United Kingdom, to remove 
persons who are refused leave to enter, have entered unlawfully or have outstayed a
limited leave to remain and to detain persons pending examination or removal. Many
powers of control on entry are vested directly in immigration officers. Other powers
(for example, the decision to deport someone without the right of abode) are vested
in the Home Secretary. The legislation has sometimes required that certain powers must
be exercised by the Home Secretary personally,97 but most of them may be exercised
on his or her behalf by officials in the Home Office (including members of the immi-
gration service).98

Part III of the Act, as extended by later Acts, created many criminal offences includ-
ing illegal entry,99 overstaying a limited leave to enter or remain, failure to observe a
condition of a limited leave, assisting or harbouring illegal entrants, failure without
reasonable excuse to submit to examination on arrival into the United Kingdom, secur-
ing or facilitating the entry of illegal entrants or the obtaining of leave to remain by
deception, trafficking people for exploitation,100 and (for one who is not a British cit-
izen) using deception to enter the United Kingdom. It is an offence for anyone to facil-
itate the entry of illegal entrants, but in relation to asylum claimants this does not apply
to acts that are not done for gain or to acts done by staff of a bona fide organisation
that assists asylum claimants.101 The offence of remaining in the United Kingdom beyond
the time limit for which leave to enter was granted is a continuing offence, but not
more than one prosecution may be brought in respect of the same limited leave.102

Immigration authorities and police may exercise wide powers of enforcement, includ-
ing arrest, search and entry and fingerprinting.103 Detailed regulatory procedures exist
when persons subject to immigration control seek to marry.104 Onerous duties are laid
on airlines and other carriers by Part II of the 1999 Act, which imposes penalties for
carrying clandestine entrants.105
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Immigration rules106

The policies of the immigration authorities may derive from primary legislation, but
they are mainly contained in immigration rules which the Home Secretary lays down
as the practice to be followed in the administration of the Act (1971 Act, s 3(2)).
Statements of the rules must be laid before Parliament. If such a statement is disap-
proved by resolution of either House passed within 40 days, the Home Secretary shall
‘as soon as may be’ make such changes in the rules as appear to him or her to be
required.107 The status of the rules is difficult to define. They are not statutory instru-
ments108 but, as they are binding on those who decide immigration appeals, they are
akin to delegated legislation and they are far from being mere circulars or guidance.109

They must be interpreted sensibly, according to the natural meaning of the words used,110

and may be declared ultra vires if they conflict with a statutory provision or on other
grounds.111 The present rules, dating from 1994 and often amended since,112 are much
fuller than earlier versions of the rules. Some passages merely refer to requirements in
the parent legislation; some contain procedural rules; many state the policies which
are to be applied or list the factors to be taken into account in the exercise of discre-
tion. As we shall see, the rules have a crucial effect when appeals are brought.113

The rules provide that immigration control is to be exercised without regard to a
person’s race, colour or religion and in compliance with the Human Rights Act 1998
(r 2). The rules do not apply to those who are entitled to enter the United Kingdom
as EEA nationals (r 5). As far as entry is concerned, a person arriving in the United
Kingdom must produce a valid passport or other document establishing his or her 
identity and nationality (r 11) and also, if this is claimed, the right of abode (r 12);
prior entry clearance is required of many persons wishing to enter, in the form of a
visa or an entry certificate (rr 24–5A). Certain persons are admitted for short-term 
visits or other temporary purposes, for example as students (rr 57–87E) or for au pair
placements (rr 88–94). A person arriving for employment must normally hold a Home
Office work permit (r 128), but work permits are not needed for certain occupations,
for example ministers of religion (rr 169–77) and overseas journalists (rr 136–43). 
Subject to conditions, admission is granted to persons intending to establish them-
selves in business (rr 200–23) or, if they own at least £1 million, as investors (rr 224–31).
A Commonwealth citizen who can show that one grandparent was born in the 
United Kingdom does not need a work permit and may be admitted for four years 
(rr 186–93). Unmarried children born in the United Kingdom who are not British 
citizens because of the status of their parents,114 have left the country and later wish
to return, will in general be given leave to return on the same basis as their parents 
(rr 304–9). The rules apply to the granting of leave to enter or remain and to the vari-
ation of such leave (rr 31–3A), for example where a person admitted as a visitor seeks
leave to remain in another capacity.
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Important changes of policy can be made by alteration of the immigration rules, 
subject only to the parent legislation or (where applicable) to EU law. The Acts and
the rules leave many difficult decisions of law, fact and discretion to be made by the
immigration authorities. The rights of individuals thus depend a great deal upon the
scope for appealing against decisions by immigration officials. In addition to the immi-
gration rules, the Home Office issues internal guidance and direction for immigration
and nationality staff, which are kept constantly under review and are often amended.
Many but not all of these directions are published.115

Immigration appeals116

Before 1969, there was no right of appeal against executive decisions refusing admis-
sion to the United Kingdom. Such decisions were potentially subject to judicial review,
but this did not provide an effective remedy in a largely secret system of decision-
making. A two-tier system of appeals was authorised by the Immigration Act 1971:117

at the first tier, immigration adjudicators heard appeals from decisions by Home
Office immigration officials; at the second tier, appeals from the adjudicators were heard
by the Immigration Appeal Tribunal. This system of appeals assumed great importance
in the whole process of immigration control, particularly after 1993 when claims for
asylum were brought within it. Especially in its early years, the system was criticised
for being under the excessive influence of the Home Office, but from 1987 adjudica-
tors were appointed by the Lord Chancellor and efforts were made to strengthen the
perceived independence of the appeals process. Decisions of the Appeal Tribunal were
frequently subject to judicial review in the High Court, and in 1993 it became pos-
sible, with leave, to appeal from a final decision by the tribunal to the Court of Appeal.
In 2001, the President of the Appeal Tribunal was a High Court judge.

During the 1990s, the scheme came under great pressure caused by the rapid
increase in asylum-related appeals and by weaknesses in the system of initial decision-
making. The Human Rights Act 1998 created additional grounds for bringing appeals
and seeking judicial review, but other legislation sought to simplify the system, for instance
by excluding the right to appeal against certain decisions and by imposing strict time
limits for appealing. The Nationality, Immigration and Asylum Act 2002 confirmed
the existence of the two-tier system, but in 2004 the two tiers were abolished and a
single tier was substituted, in the form of the Asylum and Immigration Tribunal.118

The new tribunal began to operate in April 2005. Appointed by the Lord Chancellor,
the tribunal has a President (a High Court judge) and deputy presidents; its legally qualified
members have the title of ‘immigration judge’;119 appeals are heard by one or more
members of the tribunal.120 The tribunal’s procedure is governed by rules,121 and by
practice directions issued by the President.

The primary task of the tribunal is to hear appeals against ‘immigration decisions’,
which for this purpose includes (in broad terms) such decisions as refusal of leave to
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enter the United Kingdom, refusal of entry clearance, refusal to vary a limited leave to
enter or remain, revocation of indefinite leave to remain, decisions to remove illegal
entrants and others from the country or to order deportation, refusal to revoke a depor-
tation order, and the refusal of certain asylum claims.122 In fact, the legislation con-
ferring jurisdiction on the tribunal imposes detailed limitations and conditions on the
right to appeal. Some classes of decision are not subject to any right of appeal.123 In
many situations, a person may appeal against a refusal of leave to enter the United
Kingdom only from abroad; but an ‘in country’ appeal may be brought when the indi-
vidual was refused entry at a time when he or she had a current entry clearance or (in
certain categories of citizenship) a work permit.124 The appeal may be ‘in country’ if
an asylum claim or human rights claim is made or if an EEA national relies on rights
under Community law.125 But in respect of human rights and asylum claims, the Home
Secretary may certify that the claim is ‘clearly unfounded’, with the effect either of 
barring an appeal altogether or of requiring it to be pursued from outside the United
Kingdom.126 Some claims are subject to a ‘fast-track’ procedure in which time limits
for appealing are very short indeed, linked with a policy of detaining certain asylum
seekers at selected reception centres while their claims are processed.127

In response to the repeated use of rights of appeal as a delaying tactic, a ‘one-stop’
procedure has been created. Where an individual is subject to a new immigration deci-
sion, an appeal may not be brought if he or she has been notified of an earlier immi-
gration decision, the grounds relevant to the new decision could have been raised on
an appeal against the former decision, and it is considered that the matter should have
been raised earlier.128

Where an individual appeals to the tribunal, what are the powers of the tribunal? The
tribunal must allow an appeal in two situations: (i) if it considers that the decision
was not in accordance with the law129 or with the relevant immigration rules (for this
purpose the tribunal may review questions of fact); (ii) if it considers, where the deci-
sion involved the exercise of discretion, that the discretion should have been exercised
differently. In all other cases the appeal must be dismissed. No decision in accordance
with the immigration rules is to be treated as having involved the exercise of discre-
tion merely because the Home Secretary was asked to depart from the rules and refused
to do so.130 Decisions on appeal must, where the legislation permits, comply with the
individual’s rights under the European Convention on Human Rights; if the Conven-
tion test of proportionality has to be applied, the tribunal must decide this question
on its merits and must not defer to the Secretary of State’s view of proportionality.131

Given this framework of legislation and rules, and the limited but important powers
of the tribunal, decisions involving the exercise of discretion may be reviewed without
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creating for the Home Office too great a risk of decisions on appeal that cut across
the regular pattern of administration. If necessary, the superior courts may require the
tribunal to adopt a consistent approach to recurrent facts.132 Many criticisms of the
former two-tier appeal system were made, one recurrent criticism arising from the view
that the decisions of some officials and adjudicators reflected a ‘culture of disbelief’.
In 2004, Parliament used its legislative powers in a novel way to direct decision-makers
on how to assess evidence relating to the credibility of individuals;133 such directions
are an undue use of legislation to intervene in a central aspect of the judicial function.

Apart from the appeal process, the Home Secretary exercises an exceptional discre-
tion134 to permit individuals to enter or remain in the United Kingdom even though
the tribunal cannot do so. An individual who did not succeed in obtaining refugee 
status could formerly be granted ‘exceptional leave to remain’. Since 2003, the Home
Secretary has been prepared to grant humanitarian protection or discretionary leave
to remain for periods of up to three years. And in October 2003, the Home Secretary
gave an extra-statutory ‘amnesty’ to families seeking asylum who had been in the United
Kingdom for more than three years.

While the Asylum and Immigration Tribunal hears appeals against many immigra-
tion decisions, some appeals are entrusted to other tribunals. In cases where the Home
Secretary decides to deport a person in the public interest and on national security grounds,
appeals are decided by the Special Immigration Appeals Commission.135 By Part V of
the 1999 Act, the Immigration Services Commissioner regulates immigration advisers
and immigration services providers; appeals from the Commissioner’s decisions lie to
the Immigration Services Tribunal. By Part VI of the 1999 Act, asylum support adju-
dicators hear appeals relating to the national scheme of support for asylum seekers.

The role of the superior courts in immigration decisions

In principle, all executive decisions taken under immigration legislation are within the
jurisdiction of the Administrative Court and are subject to judicial review if grounds
for this exist.136 But where the legislation provides for an immigration decision to 
be subject to appeal, the individual must generally appeal rather than seek judicial review.
In 1993, under the two-tier system of appeals, decisions of the Immigration Appeal
Tribunal were subject to an appeal on law (with leave) to the Court of Appeal. In prac-
tice, many decisions by the tribunal that were not subject to appeal (for example, a
decision by the tribunal refusing leave to appeal from the first-tier adjudicator) were
subject to judicial review. Moreover, in M v Home Office, concerning the removal to
Zaire of an asylum seeker while his appeal was subject to judicial review, the House
of Lords held that the courts had power to issue orders against the Home Office to
prevent removal of individuals while litigation over their immigration status was in
process.137

One commentator has referred to the area of immigration law in the 1990s as a 
‘gathering storm in the relations between the executive and the judiciary’,138 a
reflection on the profound divergence that often exists between executive policies for
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regulating immigration and a ‘rule of law’ approach to individual rights. The changes
made to the two-tier system of appeals in 2002 included substituting a summary pro-
cedure of statutory review in place of judicial review.139 When a few months later the
government proposed to end the two-tier appeal structure, the Bill that became the Asylum
and Immigration (Treatment of Claimants etc.) Act 2004 included a remarkable and
extreme ‘ouster clause’ that sought to exclude the right to seek judicial review of immi-
gration decisions, including decisions by the new Asylum and Immigration Tribunal,
and substituted a very limited remedy that depended on a decision by the tribunal itself
to refer a case to the court. Although the clause passed through the Commons, the
storm of opposition that it provoked caused the government to abandon this luckless
proposal before it was debated in the Lords.140

In the event, the Act of 2004 made the following provision for review and appeals
regarding tribunal decisions:141 (a) if the tribunal’s decision is made by a panel of three
or more legally qualified members, a party142 may with leave appeal on a point of law
to the Court of Appeal (in Scotland, to the Inner House, Court of Session); (b) if, as
is much more likely, the decision on appeal is not made by such a panel, a party may
apply on the ground of error of law to the Administrative Court (in Scotland, to the
Outer House, Court of Session) for an order requiring the tribunal to reconsider its
decision;143 (c) if such an order is made, when the tribunal has reconsidered the deci-
sion, a party may with leave appeal on law to the Court of Appeal; (d) instead of recon-
sidering the decision, the tribunal may refer an important point of law for decision by
the Court of Appeal. Although the legislation contains no ouster clause of judicial review
at common law, these provisions in practice much reduce the availability of judicial
review.144

It is not possible here to summarise the grounds on which judicial review of immi-
gration decisions may be obtained at common law nor the matters which may consti-
tute an error of law for purposes of the various forms of statutory review and appeal
that have been described. It is sufficient to state that the grounds of judicial review
include acting contrary to statute or the Immigration Rules, error in interpreting 
statutory provisions or the Immigration Rules, improper procedure (for instance, breach-
ing the rule against bias or the right to a fair hearing) and breach of an individual’s
legitimate expectations.145 Additional constraints on decision-making exist by virtue of
European Community law and the Human Rights Act 1998.

In addition to the procedures of judicial review, statutory review and appeal, the
ancient remedy of habeas corpus, that enables the legality of a person’s detention to
be determined, may in certain instances be available when detention occurs under immi-
gration law.146
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Refugees and asylum status

The most difficult branch of immigration law is that which gives effect to international
norms relating to refugees and asylum.147 By customary international law, it was for
each sovereign state to decide whether to admit those who sought refuge. The United
Kingdom has a long history of admitting political and other refugees when this seemed
justified in the national interest.148 The migration of human beings in pursuit of sur-
vival or a more tolerable existence may occur for many reasons, including civil war
and other disasters, whether natural or man-made. The Geneva Convention of 1951
defines a refugee rather narrowly, as being one who:

owing to well-founded fear of being persecuted for reasons of race, religion, nationality, mem-
bership of a particular social group or political opinion, is outside the country of his nation-
ality and is unable, or owing to such fear, is unwilling to avail himself of the protection of
that country.149 (italics supplied)

The words italicised are often called ‘the Convention reasons’. At the heart of the
Convention is the duty of states under art 33 not to ‘expel or return (refouler) a refugee
in any manner whatsoever to the frontiers of territories where his life or freedom would
be threatened’ for a Convention reason. Moreover, art 3 of the European Convention
on Human Rights obliges states not to return someone to a country where there are
substantial grounds for believing that he or she faces a real risk of being subjected to
torture or to inhuman or degrading treatment or punishment.150

These duties are not breached if, instead of being returned to the country where they
fear persecution, asylum seekers are sent to a ‘safe third country’, which normally will
be one through which they passed in reaching the country in which asylum is sought.
Whether in a particular case a third country can be regarded as ‘safe’ is often a difficult
question.151 The Act of 2004 authorises asylum seekers to be removed to ‘safe coun-
tries’, as are classified in three lists.152 The first list comprises member states of the EU;
the second list contains countries specified by the Home Secretary as safe both under
the Refugee Convention and for human rights purposes; the third list is of countries
specified as safe under the Refugee Convention. One effect of the inclusion of coun-
tries in these lists is to restrict the appeal rights of the individuals concerned, for instance
by empowering the Home Secretary to certify that an appeal brought against removal
to such a country is ‘clearly unfounded’. Under former legislation, it was held that the
United Kingdom could not return Somali and Algerian asylum seekers to Germany and
France respectively, since courts in those countries did not on the issue of responsibility
for persecution by non-state agents apply the ‘true and autonomous meaning’ of the
Convention;153 removal of the asylum seekers to Germany and France would have 
created a real risk of their being sent back to countries in which they had a well-founded
fear of persecution.
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The Geneva Convention provides no permanent judicial mechanism for supervising
observance of the Convention, but states are expected to cooperate on Convention
matters with the Office of the UN High Commissioner on Refugees.154 Divergent national
decisions are likely because of the abundant case law from many countries interpret-
ing the elements in the Convention definition of ‘refugee’. In a leading British decision,
two Pakistani women, forced to leave their homes after allegations of adultery and at
risk of draconian criminal proceedings if they returned, were held to have a well-founded
fear of persecution; women in Pakistan were held to be a ‘particular social group’ for
Convention purposes as they lived in a society which discriminated against them on
grounds of their sex, and the state denied them protection from violence which it
gave to men.155 That decision binds decision-makers in the United Kingdom but not
elsewhere.

Persecution for a Convention reason may arise where the home state is directly 
persecuting the refugees itself or fails to protect them against abusive treatment by 
others. When a Roma in Slovakia claimed to be at risk of attacks by neo-Nazi skin-
heads, it was held that ‘persecution’ implied a failure by the state to provide due pro-
tection against the attacks; protection under the Convention was said to be a surrogate
for the protection that the home state should provide for vulnerable individuals.156

However, the evidence in that case was held insufficient to show that the Roma was
suffering from a ‘sustained or systemic violation of basic human rights demonstrative
of a failure of state protection’.157

The overriding approach of the courts in asylum cases was indicated in 1988 by
Lord Bridge:

The most fundamental of all human rights is the individual’s right to life and, when an admin-
istrative decision under challenge is said to be one which may put the applicant’s life at risk,
the basis of the decision must surely call for the most anxious scrutiny.158

The decision of whether there is a well-founded fear of persecution for a Convention
reason involves both subjective and objective factors; the test is whether there is a real
risk or likelihood of persecution if the applicant is returned,159 not whether it is more
probable than not that such persecution will occur. The fear must be well-founded at
the time when the request for asylum is decided. A historic fear of persecution is not
sufficient, but may support a present fear.160

Even if an applicant faces a real risk of persecution if returned, he or she is not pro-
tected by the Convention where there are serious reasons indicating that he or she has
committed a crime against humanity, a war crime or a serious non-political crime.161

This formulation implies that someone may be protected under the Convention who
has committed a serious ‘political crime’. The meaning of this provision was in 1996
examined by the House of Lords.

In T v Home Secretary, the asylum seeker belonged to a revolutionary movement in Algeria and had
been involved in two terrorist incidents: one was the planting of a bomb at a civilian airport in which
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ten members of the public were killed; the other was an attempt to steal arms from army barracks,
during which one person was killed. Lord Lloyd (Lords Keith and Browne-Wilkinson concurring) defined
a crime as a ‘political crime’ for purposes of the Convention if: ‘(1) it is committed for a political 
purpose, i.e. with the object of overthrowing or subverting or changing the government of a state or
inducing it to change its policy; and (2) there is a sufficiently close and direct link between the crime
and the alleged political purpose. In determining whether such a link exists, the court will bear in
mind the means used to achieve the political end and will have particular regard to whether the crime
was aimed at a military or governmental target, on the one hand, or a civilian target, on the other,
and in either event whether it was likely to involve the indiscriminate killing or injuring of members
of the public.’162 On the facts, the two crimes in which T was involved satisfied condition (1) but not
condition (2) and could not be regarded as political. The Home Secretary’s decision not to grant T
asylum was upheld.

Difficult questions arise where the Home Secretary considers for reasons of national
security that someone’s presence in the United Kingdom is ‘not conducive to the pub-
lic good’, but the applicant can show that there is a risk of persecution or treatment
in breach of art 3, ECHR, if he or she is returned to the home country. As a matter
of asylum law, a balancing exercise may be necessary,163 but the European Court of
Human Rights has held that national security considerations must be excluded in apply-
ing art 3.164 The national security of the United Kingdom may be endangered even though
an individual’s activities are targeted solely against foreign governments.165

The narrow scope of the 1951 Convention is illustrated by the ruling that the 
risk to security and liberty created by a civil war is not enough to ground a claim to
asylum, unless the individual can show fear of persecution for Convention reasons 
beyond the ordinary risks of civil war.166 In many cases, failure to gain asylum under
the Convention does not mean that the applicant will be removed from the United
Kingdom (or that the claim was ‘bogus’). During a civil war, and in other situations
where it would be harsh or impracticable to compel individuals to return, the Home
Secretary may, as we have seen,167 grant humanitarian protection or discretionary 
leave to remain, but temporary admission may instead be continued for an indefinite
period.168

Many asylum seekers cannot leave their countries without using false documents and
on arrival in the country of destination are at risk of being treated as illegal entrants.
Under the 1951 Convention, art 31, a receiving state must not impose penalties for
illegal entry on refugees who claim asylum without delay and show good cause for the
entry. Remarkably, the authorities in Britain regularly conducted prosecutions with-
out regard for art 31, until in 1999 the Divisional Court ruled that asylum seekers had
a legitimate expectation that executive authorities would observe the duties imposed
by the Convention.169 In 2004, it became a criminal offence to attend an immigration
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or asylum interview without the relevant identity or travel documents, subject to cer-
tain defences.170

Among the difficulties that arose from the increasing numbers of asylum seekers 
during the 1990s was the increasing cost of support for them and their dependants
while they were in the United Kingdom and their claims were being processed. In 1996,
the Court of Appeal declared unlawful social security regulations that deprived asy-
lum seekers of the right to receive benefits if they had claimed asylum after entering
the country and not at the port of entry, but the regulations were hastily validated by
Parliament.171 The 1999 Act authorised a new national scheme of support for asylum
seekers, enabling them to be dispersed to areas of Great Britain away from the south-
east and, if they appeared destitute, to receive vouchers for essential living needs in
place of cash payments, a controversial scheme that was later abandoned.

In 2002, by a last-minute addition to a Bill in Parliament, the Home Secretary was
required to withhold all support from asylum seekers who were considered to be late
in seeking refugee status after entering the United Kingdom, provided that such deci-
sions did not breach their rights under art 3, ECHR.172 The tension between withholding
support and the protection of Convention rights gave rise to immense difficulties, and
led within a matter of days to over 150 claims for judicial review being made in the
Administrative Court over the refusal of support. A decision by a senior judge (Collins
J) that sought to resolve the difficulties provoked the Home Secretary (Mr Blunkett)
to make a wholly unjustified attack through the media on the judge’s independence
and integrity.173 Eventually, in a decision that struck at the roots of the government’s
ill-considered policy, the Law Lords held that the legislation did not justify deliberate
action by the government that caused an imminent prospect for an asylum seeker of
facing inhuman or degrading conditions.174 Further provision was made on these mat-
ters in the Immigration, Asylum and Nationality Act 2006.

Deportation and removal from the United Kingdom175

The power to deport or to remove a person is a drastic power that must be subject 
to political and judicial safeguards. Before 1971, an alien could be deported either
where a criminal court recommended deportation after his or her conviction for a crime
punishable with imprisonment or if the Home Secretary deemed it ‘conducive to the
public good’ that he or she should be deported. The latter power proved highly resist-
ant to judicial review.176 Deportation could at that time be used as ‘disguised extradi-
tion’ since, although the Home Secretary could not name the country to which the alien
must go, the same result could be achieved by placing him or her on a specified ship
or aircraft.177

CAAC20  8/8/06  4:09 PM  Page 463



 

464 Part III · The citizen and the state

178 Immigration and Asylum Act 1999, ss 9–10.
179 Asylum and Immigration Act (Treatment of Claimants etc.) Act 2004, s 33 and Sch 3.
180 Immigration Act 1971, Sch 2, paras 8–10 A (as amended).
181 Immigration Act 1971, s 3(5), (6) (as amended).
182 See e.g. R v Home Secretary, ex p Santillo [1981] QB 778; R v Home Secretary, ex p Dannenberg [1984]

QB 766.
183 See e.g. R v Home Secretary, ex p McQuillan [1995] 4 All ER 400.
184 Immigration Rules, paras 364–80.
185 See e.g. R (Razgar) v Home Secretary [2004] UKHL 27, [2004] 2 AC 368. The art 8 case law is reviewed

by Lady Hale at [41]–[57].
186 Special Immigration Appeals Commission Act 1997; Special Immigration Appeals Commission

(Procedure) Rules 2003, SI 2003 No 1034.
187 1997 Act, s 7. And see Home Secretary v Rehman [2001] UKHL 47, [2003] 1 AC 153. And see A v

Home Secretary [2004] UKHL 56, [2005] 2 AC 68.
188 Home Secretary v Rehman [2000] 3 All ER 778, 783 (Lord Woolf MR).
189 See R v Home Secretary, ex p Cheblak [1991] 2 All ER 319; I Leigh [1991] PL 331 and F Hampson

[1991] PL 506. On an earlier right of appeal, see B A Hepple (1971) 34 MLR 501.

Today, there is no power to deport British citizens but most non-British citizens are,
in principle, subject to powers of removal and deportation. Thus a non-British citizen
who has or had limited leave to remain may be removed for having breached condi-
tions of leave or overstayed the limit, for having obtained leave to remain by decep-
tion or in certain circumstances where a member of his or her family is removed.178

Those who have sought asylum or have made a human rights claim may be subject to
removal to a country that is a member of the EU or one specified by the Home Secretary
as a safe country.179 There are also powers for the summary removal of illegal entrants
and others refused leave to enter.180 A non-British citizen may be deported if the Home
Secretary considers that this would be ‘conducive to the public good’, if (in certain cir-
cumstances) a member of his or her family is being deported, or if he or she has been
convicted of an offence punishable with imprisonment and is recommended for depor-
tation by the trial court.181 EU citizens are not exempt from deportation, but exercise
of the power must have regard to their rights under Community law,182 and questions
may arise as to the compatibility of national law with Community law.183

The decision of whether an individual should be deported or removed may involve
the exercise of a broad discretion,184 particularly if the issue is whether deportation
would be ‘conducive to the public good’. In exercising that discretion, account must
be taken of the Convention rights of the individual, and the test of proportionality must
be satisfied if, for instance, the right to respect for private and family life under art 8
is in issue.185 The individual will in general have a right of appeal to the Asylum and
Immigration Tribunal, but in some circumstances the right of appeal is restricted. Where
it is decided that a deportation is conducive to the public good in the interests of national
security, the deportee’s appeal is to the Special Immigration Appeals Commission.186

The Commission comprises a person who has held high judicial office and an immi-
gration judge, and it may include a person with experience of national security. The
Commission may for reasons of national security hear part of the appeal in closed ses-
sion, during which the appellant is represented by a special advocate appointed by the
Commission, both the appellant and his or her ordinary representative being excluded.
Against the decision of the Commission, either the individual or the Home Secretary
may with leave appeal on a question of law to the Court of Appeal.187

This procedure seeks ‘to deal with the tension which will inevitably arise in 
cases involving national security between the rights of the individual and the need to
maintain the confidentiality of security information’.188 It was created because the
Strasbourg Court had held that the former procedure under the Immigration Act 1971
(involving a limited right to be heard before three advisers to the Home Secretary)189
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breached art 5(4), ECHR, since it did not give a detainee the right to have the lawful-
ness of the detention decided by a court.190

Immigration law and the European Union

A primary aim of the Treaty of Rome 1957 in establishing the European Economic
Community was to abolish, as between member states, ‘obstacles to the free move-
ment of persons, services and capital’.191 This aim was achieved primarily by creating
freedom of movement for workers, the right of establishment (namely the right of indi-
viduals and companies to set up undertakings) and the freedom to supply services within
member states.192 Discrimination on grounds of nationality within the scope of the Treaty
was prohibited (EC Treaty, art 12). Discrimination based on nationality between
workers of member states as regards employment, remuneration and other labour con-
ditions was prohibited; for employment purposes, workers might move between mem-
ber states, ‘subject to limitations justified on grounds of public policy, public security
or public health’ (EC Treaty, art 39). Detailed provision was made by EC regulations
and directives for the freedom of movement of workers and their families, defining who
their families were for this purpose, requiring equal treatment by national authorities
without discrimination as regards nationality and providing for matters like the issue
of residence permits.193

In this sensitive area, the scope of the EC Treaty was extended by subsequent treaties,
in particular the Single European Act 1986, the Treaty on European Union 1992 and
the Treaty of Amsterdam 1997. As we saw in section A, the Treaty on European Union
provides for every national of a member state to be a citizen of the Union, having the
right to move and reside freely within member states, subject to limitations and con-
ditions in the Treaty and in implementing measures. These European measures are
reflected in national immigration law: thus persons exercising their Community rights
do not require leave under the Immigration Act 1971 to enter and remain in the United
Kingdom.194

The apparent breadth of these rights of movement within Europe must be seen in
the context of European law. First, the provisions of Community law which govern
the free movement of persons have direct effect within national law, thus modify-
ing powers which could otherwise be exercised under UK legislation.195 Second,
Community law leaves each member state to decide who are its nationals that may
enjoy the right of free movement. When the British Nationality Act 1981 came into
effect, the British government made a declaration recognising three categories of per-
sons for this purpose: (a) British citizens; (b) British subjects with the right of abode
in the United Kingdom; and (c) British Dependent Territory citizens from Gibraltar.196

Thus the policy of free movement of persons was limited to those whom member states
accepted as their own nationals; it did not directly benefit the citizens of non-member
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states, whether in seeking admission to a member state or in seeking to move freely
within Europe.

By the time of the Single European Act, the broad aim of creating an internal 
market was considered by most member states to give rise to the need for a common
external frontier that would replace internal frontiers. In 1985, the Schengen Agreement
was created (outside the framework of the European Treaties) with the aim of abolish-
ing immigration controls at the common borders of the participating European states.
The United Kingdom and Ireland chose to remain outside the Schengen Agreement.

The Treaty on European Union in 1992 provided in Title VI for member states to
cooperate (outside the Community structure) in matters of justice and home affairs (the
third pillar of the EU). These matters included asylum policy, immigration policy and
policy regarding nationals of third countries (including conditions of entry, residence
and movement by such nationals within member states). In 1997, by a protocol to 
the Treaty of Amsterdam, the Schengen Agreement and Implementation Convention of
1990, with related decisions and declarations (collectively referred to as ‘the Schengen
acquis’) were brought directly within the EU framework.197 The protocol envisaged that
closer measures of cooperation in such matters as asylum and immigration policy would
be established between the Schengen states; it provided that the United Kingdom and
Ireland would not be bound by the Schengen acquis but could request to participate
in some or all of the Schengen provisions.

Under the Treaty of Amsterdam 1997, the EC Treaty now provides under Title IV
that the Council of Ministers must take measures to ensure not only the free movement
of persons in conjunction with related measures on external border controls, asylum
and immigration, but also the observance of minimum standards relating to the recep-
tion of asylum seekers, procedures for granting or withdrawing refugee status and 
temporary protection for displaced persons from third countries. Measures are also to
be taken in regard to aspects of immigration policy such as residence permits and the
repatriation of illegal entrants.198 However, in an important recognition of the separ-
ate positions of the United Kingdom, Ireland and Denmark, the provisions of Title IV
and measures thereunder are not binding on those countries unless they notify the Council
that they wish to accept the measure.199 Under Title IV, there is now a series of mea-
sures in which the United Kingdom has taken part (but not necessarily Ireland or
Denmark), setting out minimum standards and uniform procedures that have been agreed
within the EU framework.200

C. Extradition201

The object of extradition is to ensure that those accused or convicted of serious crime
do not escape from justice by crossing international boundaries. Extradition is the pro-
cedure by which a person present in state A may be arrested by the authorities of that
state and handed over to state B, for the reason either that he or she is wanted to stand
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trial for a criminal offence in state B or that he or she has been convicted in state B of
an offence and is wanted back to serve the lawful punishment. This procedure gives
rise to questions both of international and national law. Requests for extradition 
may also raise issues which are politically sensitive within a state or internationally.
Sometimes, an alternative to extradition may be for state A, in which the requested
person is found, to place that person on trial in its own courts rather than return 
him or her to stand trial in state B. This is possible where the law of state A permits
extra-territorial jurisdiction to be exercised over the alleged offences.202

The most notable extradition case in recent years was that of General Pinochet in
1998–2000. While the former president of Chile was in London for medical treatment,
a Spanish prosecutor requested his extradition to Spain to stand trial for offences 
involving the international crime of torture. That crime became an offence in UK law
on 29 September 1988, when the Criminal Justice Act 1988 implemented the UN Torture
Convention of 1984. Although the House of Lords held that Pinochet, despite his 
status as a former head of state, was liable to be extradited for alleged torture occur-
ring after September 1988,203 the Home Secretary decided that he should not be extra-
dited because of his medical condition.

From the Extradition Act 1870 onwards, extradition occurred between the United
Kingdom and states with whom extradition treaties had been concluded: the rules of
extradition depended on the Act of 1870 as well as on the Orders in Council that gave
effect to the treaties. As between Commonwealth states, extradition was governed not
by treaty but by the Fugitive Offenders Act 1967 (replacing an earlier Act of 1881).
In the case of the Republic of Ireland, escaping wrongdoers were returned by a sim-
ple procedure authorised (within the United Kingdom) by the Backing of Warrants
(Republic of Ireland) Act 1965.204 Except in the case of Ireland, procedures for extra-
dition were characterised by a complex sequence of acts that included both judicial
decisions (taken first by designated magistrates, with review by habeas corpus in the
High Court and thence on appeal to the House of Lords) dealing with questions as to
whether an individual was in law liable to be extradited, and executive decisions (taken
by the Home Secretary) concerned with the political question of whether someone who
was so liable should in fact be extradited.

Subject to some changes made by the Criminal Justice Act 1988, the law of 
extradition was largely re-enacted in the Extradition Act 1989. The 1989 Act enabled
the United Kingdom to ratify the European Convention on Extradition205 so that extra-
dition to and from most European states could proceed on the basis of that Conven-
tion. In the case of Commonwealth countries, the Fugitive Offenders Act 1967 had
operated by informal agreement of the Commonwealth states. In 1990, an amended
scheme within the Commonwealth was adopted and the Extradition Act 1989 was 
applied to it.206

As the Extradition Act 1989 had left much of the older law in place, the procedures
for extradition in the United Kingdom continued to be cumbrous and lengthy, giving
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repeated opportunities to the individual to challenge a request for his or her extradi-
tion in the courts.

After 1997, the government gave its support to developing a structure for extra-
dition within Europe that would provide a more effective response to the challenge 
of serious crime, in particular to create a ‘fast track’ for extradition between Euro-
pean states based on mutual recognition of judicial systems and on the concept 
of a ‘European arrest warrant’.207 One week after the attacks on the United States on 
11 September 2001, the EC Commission issued a detailed proposal for European 
arrest warrants. On 13 June 2003, the EU Council adopted a ‘framework decision’ on
the European arrest warrant and surrender procedures between member states.208

With the aim of enabling the European Union ‘to become an area of freedom, secur-
ity and justice’, the new scheme sought to replace extradition between European states,
based on existing European conventions, ‘by a system of surrender between judicial
authorities’ and to eliminate any place in the process for executive discretion.

The Extradition Act 2003 was enacted after extensive consultation, during which
many committees at Westminster expressed views on the proposals.209 It repealed both
the Extradition Act 1989 and the Backing of Warrants (Republic of Ireland) Act 1965.
Part 1 of the Act created a new procedure for extradition to category 1 countries, based
on the EU Council’s framework decision of 13 June 2003. Part 2 of the Act set out
the procedure for extradition to category 2 countries; aspects of this resemble the pro-
cess under the 1989 Act,210 but with significant modifications derived from the new
scheme for surrender within Europe. Category 1 countries, as designated by Order in
Council, are in principle the EU member states; other countries may be added to this
category by Order in Council, not including any country in which the death penalty
exists under the general criminal law (s 1). Category 2 countries, again as designated
by Order in Council, are all other countries to which there may be extradition from
the United Kingdom.211

The following account of the Act is not comprehensive; it seeks to emphasise cer-
tain differences between the two schemes of extradition, as well as some common pro-
visions. But it does not mention the provision made for such matters as an individual’s
consent to extradition, the withdrawal of an extradition request, requests for extradi-
tion when individuals are already facing trial or serving prison sentences in the United
Kingdom, or the position when several states seek extradition of the same person. Nor
does it cover Part 3 of the Act, which applies when extradition to the United Kingdom
is sought, whether from category 1 or category 2 territories.

Extradition to category 1 territories

Proceedings begin when the designated authority in the United Kingdom (either the
Serious Organised Crime Agency or the Crown Office in Scotland)212 receives an arrest
warrant (termed in the Act a ‘part 1 warrant’) issued by the appropriate judicial author-
ity in a category 1 territory or country (the Act uses the term territory throughout).
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The warrant must name the person whose extradition is sought, either as being
accused of a specified offence of which particulars are given, with a view to his or her
arrest and prosecution, or as being unlawfully at large after conviction for a specified
offence (s 2). If the designated UK authority certifies accordingly, the warrant may be
executed in the United Kingdom by a constable or customs officer (s 3). Someone arrested
under the warrant must be brought as soon as practicable before the appropriate judge
– in England and Wales, a senior District Judge (Magistrates’ Courts) designated by
the Lord Chancellor; in Scotland, the sheriff of Lothian and Borders (s 67). If there
are reasonable grounds for believing that a part 1 warrant is about to be issued, an
individual may be arrested without a warrant (a provisional arrest), but the warrant
and certificate must be produced to the judge within 48 hours (ss 5, 6).

At the initial hearing before the judge, the judge must first decide whether the per-
son arrested is the person named in the warrant (s 7). If so, the judge must remand
him or her in custody or grant bail, must inform him or her of the contents of the war-
rant and must fix a date for the ‘extradition hearing’ (s 8). At the extradition hearing,
the judge first decides whether the offence specified in the warrant is an ‘extradition
offence’ (s 10(2)). In the simplest case (s 64(2)), it is an extradition offence for this
purpose if (a) the conduct occurred within the requesting state and not within the United
Kingdom, and (b) the state certifies (1) that the conduct is within the ‘European frame-
work list’, set out in the Framework Decision on the European Arrest Warrant,213 and
(2) that the conduct is punishable in that state with imprisonment for three years or
more. If these conditions are satisfied, the judge need not consider whether the conduct
would also be a criminal offence if it occurred within the United Kingdom. However,
there are other situations in which a test of ‘dual criminality’ may be relevant: for instance 
(s 64(3)), where (a) the conduct occurred in the requesting state;214 (b) the conduct 
would be a criminal offence if it occurred within the United Kingdom; and (c) the con-
duct is punishable in the law of the requesting state by imprisonment for 12 months
or more. Extradition offences include international criminal offences such as geno-
cide, crimes against humanity and war crimes committed outside the United Kingdom
(s 64(6), (7)). Similar tests of ‘extradition offences’ apply to persons who are unlawfully
at large after conviction in the requesting state (s 65).

Assuming that the warrant has specified an extradition offence, the judge is not required
to consider whether there is evidence that establishes a prima facie case to support the
prosecution. But he or she must consider whether extradition is barred by reason of a
list of circumstances set out in the Act (ss 11–19), including the rule against double
jeopardy (s 12) and the lapse of time such that it would be unjust or oppressive to
extradite the individual (s 14).215 The judge must also consider (under the statutory
euphemism of ‘extraneous considerations’) (a) whether the warrant has been issued 
to prosecute or punish the individual ‘on account of his race, religion, nationality, 
gender, sexual orientation or political opinions’, or (b) whether, if extradited, he might
be prejudiced or punished ‘by reason of his race, religion, nationality, gender, sexual
orientation or political opinions’ (s 13). And the judge must bar a person’s extradition
to the requesting state if there are no arrangements between the United Kingdom and
the state for ensuring that he will be dealt with in that state only for offences disclosed
by the facts set out on the warrant (referred to in the Act as the rule of ‘speciality’, 
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s 17).216 If extradition is not barred by these matters, the judge must proceed to decide
whether the extradition would be compatible with the individual’s Convention rights
(s 21),217 and whether it would be unjust or oppressive for extradition to take place
by reason of the individual’s physical or mental condition (s 25).

Against the judge’s decision of these matters, a right of appeal to the High Court
(in Scotland, to the High Court of Justiciary) is available on issues of law and fact,
both to the individual facing extradition and to the authorities of the requesting state
(ss 26–31). On appeal, the High Court has the same duty as the judge at first instance
to decide whether the statutory conditions permitting or barring extradition are
satisfied. From the High Court in England and Wales, an appeal lies to the House of
Lords, but leave for this can be granted only if the High Court certifies that a point of
law of general importance is involved and if the court granting leave considers that the
point ought to be considered by the House (ss 32, 33). Apart from these statutory pro-
visions for appeal, a decision of the judge may not be questioned in legal proceedings
(s 34). However, the right to apply for a writ of habeas corpus was upheld in a case
where the judge had failed to order the discharge of an individual who had been arrested
on a ‘part 1 warrant’ but had not been brought as soon as practicable before the appro-
priate judge.218

An important feature of the procedure under Part 1 of the Act is that it excludes
any role for the Home Secretary to intervene. Either the legal criteria for extradition
are held by the relevant court to be satisfied (in which case extradition must occur) or
they are not, and the individual must be released. However, if the individual for whose
extradition a part 1 warrant is issued claims asylum while a decision on the extradi-
tion is pending, the Home Secretary must either determine the claim for asylum or must
certify that the conditions for a valid claim for asylum are not met (ss 39–40).

Some critics of Part 1 have described it as being no more than a scheme for the back-
ing of warrants, rather than a scheme of extradition as such. During the first two years
of the operation of the Act, the courts played a significant role in deciding when the
arrest warrant instituting extradition proceedings complies with the statutory require-
ments.219 One difficulty is that Part 1 of the Act does not simply give effect to the European
Arrest Warrant Framework Decision, but enacts detailed provisions transposing the
substance of the European framework into UK law. A European state that merely bases
its arrest warrant on the model in the Framework Decision may find that it does not
meet the requirements of the Act.220

Extradition to category 2 territories

The international authority for extradition applying to territories or countries in this
category derives from treaties or from other sources of agreement (as in the case of
Britain’s overseas territories). Part 2 of the Extradition Act 2003 contains a code 
of rules (that may override existing treaty provisions)221 dealing with the situations 
that give rise to extradition from the United Kingdom as well as the procedure to be
followed and safeguards against abuse. The initial request by a category 2 country for 
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extradition is made to the Home Secretary, generally through diplomatic or consular
channels. If the request is a valid one, the Home Secretary must issue a certificate to
this effect (s 70) and this will enable a judge222 to issue an arrest warrant if satisfied
on reasonable grounds that (a) an extradition offence has been specified and (b) there
is sufficient evidence in support of the application to justify arrest (s 71). Certain 
countries may be designated as being required to produce not evidence but merely 
information to support the arrest (s 71(4)).223 After arrest, the individual must be brought
as soon as practicable before the judge, when a date must be set for the ‘extradition
hearing’. The judge has the same powers at this hearing as on a summary trial of an
information against the arrested person (s 77). The judge must order release if the 
individual’s identity is not proved or if documentation is incomplete (s 78). As with
extradition under Part 1 of the Act, an extradition offence may be shown to be in issue
in various ways (s 137). The simplest instance (maintaining the dual criminality rule)
is when the alleged conduct (a) occurred in the category 2 territory, (b) would, if it
occurred in the United Kingdom, be an offence punishable with at least 12 months in
prison, and (c) was so punishable in the category 2 territory (s 137(2)).224

As with extradition to a category 1 country, the judge must consider whether there
are any bars to the extradition, such as double jeopardy, lapse of time, or ‘extraneous
considerations’ (ss 79–83). But (unlike extradition under Part 1) the judge must if neces-
sary decide whether there is sufficient evidence to make a case requiring an answer 
at a summary trial (s 84).225 If there is, issues as to the individual’s Convention rights
(s 87) and physical or mental condition (s 91)226 must be considered. Assuming that
these issues are all resolved in a way that permits extradition, the judge does not order
extradition but sends the case to the Home Secretary for a decision on whether extra-
dition is excluded on certain other grounds, in particular as to the possibility of the
death penalty being applied (s 94), and whether there are arrangements to ensure that
the ‘rule of speciality’ is observed (s 95).227 Unlike the former law, the 2003 Act places
a duty on the Home Secretary to order extradition unless specific statutory reasons against
this exist. The Home Secretary’s decision must be made within two months, although
this period may be extended (s 99). The order for the individual’s extradition or release
may be made by the Home Secretary, another minister or by a senior civil servant 
(s 101).228

Part 2 contains a comprehensive scheme for appeals against decisions that approve
extradition or order the individual’s release (ss 103–16). Appeals lie to the High Court
(in Scotland, the High Court of Justiciary) and thence in England and Wales only to
the House of Lords on the same basis as in Part 1. In general, the individual and the
requesting state (as the case may be) have a right to appeal on issues of law and fact
against the decision of the judge or the Home Secretary. If the individual appeals against
the judge’s decision to forward the case to the Home Secretary, the appeal will not be
heard by the High Court until the Home Secretary’s decision has been made (s 103(5)).
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As with Part 1, these provisions for appeal are stated to be the only way by which
decisions of the judge and the Home Secretary may be questioned in legal proceedings
(s 116).

One controversial effect of Part 2 of the Act has been to enable extradition to occur
from the United Kingdom to a country with which there is no reciprocity or mutual-
ity, as was the traditional basis for extradition treaties. Thus, a British citizen resident
in the United Kingdom was liable to be extradited to the USA for an alleged price-
fixing conspiracy without any evidence that he had committed any offences; it was imma-
terial that persons resident in the USA were still entitled to the benefit of the prima
facie evidence rule contained in the 1972 extradition treaty between the two countries.229

Parliament in the 2003 Act thus gave the foreign government greater assistance with
extradition than was required by treaty, while simultaneously reducing protection for
those resident in the United Kingdom.

Another effect of the Act has been to exclude from extradition law the exception
for ‘offences of a political character’. This exclusion had been part of the law of extra-
dition since the 19th century but over the years it was the subject of much difficult 
litigation.230 The case law on this topic was reviewed by the House of Lords in 1996,
when an Algerian alleged to have been involved in two terrorist incidents claimed 
asylum on the ground that these were ‘political offences’.231 In that case, it was held
that the definition of political offences should be the same in both asylum and extra-
dition claims. Although the Extradition Act 2003 in effect abolished the exception for
offences of a political character in the case of extradition to countries to which it 
still applied,232 the individual may resist extradition (as we have seen) by showing that
extradition is sought for the purpose of prosecuting or punishing him on account of
grounds that include his race, religion, nationality and political opinions, or that if extra-
dited he might be prejudiced at his trial or be restricted in his personal liberty by rea-
son of the same grounds (ss 13, 81). These provisions broadly correspond to the test
applied to asylum claims.

Conclusion

In the previous edition of this work, it was observed that ‘despite the reforms made in
the Extradition Act 1989, the procedure is still elaborate and sets many obstacles in
the way of achieving criminal justice when a suspect or offender has moved to another
jurisdiction’.233 In 1998, Lord Steyn referred to the ‘transnational interest’ in bringing
to justice those accused of serious crimes and said that extradition treaties and statutes
ought where possible to be given ‘a broad and generous construction’.234 On a first
impression of the Extradition Act 2003, the processes now in place may appear com-
plex, but in fact many obstacles to achieving transnational justice have been removed
by the procedural reforms, in particular by the effect given in Part 1 of the Act to the
European arrest warrant. As the balance of the legislation has been modified since Lord
Steyn’s remarks in 1998, it does not follow that extradition statutes now require to be
given a ‘broad and generous construction’, if by that is meant that the wishes of the
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239 See Opinion on the International Legal Obligations of Council of Europe States in respect of secret deten-
tion facilities and inter-state transport of prisoners, adopted by the Venice Commission, 17–18 March
2006.

requesting state ought always to prevail. Indeed, we have seen that the courts retain
an important role in ensuring that core requirements of the Acts are observed.235 One
question raised by the Act is whether the government will wish to bring non-European
states within category 1; a question under Part 2 of the Act concerns the reasons for
the policy choices made by the government in relieving some non-European states of
the need to produce prima facie evidence to support requests for extradition.

However beneficial the reforms made in the law of extradition by the Act of 2003
may prove to be, it must be doubted whether these reforms will have any material effect
on the practice of certain countries (including the United States)236 in resorting to self-
help rather than extradition in seizing offenders or suspects who are present in other
countries. Since 9/11 and the conflicts in Afghanistan and Iraq, there have been many
reports of the so-called practice of ‘rendition’ (not a term of art in international law)
by which suspects are captured and forcibly removed from country to country with-
out any legal process, whether with the aim of enabling them to be interrogated by
dubious procedures or to be detained in a centre such as that at Guantanamo Bay. It
is outside the scope of this book to consider whether these practices are justified in
international law. As a matter of English law, in 1993 the House of Lords held that
the High Court’s power to stay a prosecution for abuse of process could be exercised
where an accused person had been forcibly abducted to England from South Africa by
an irregular procedure.237 Under the European Convention on Human Rights, the law-
ful exercise of extradition is recognised, but not practices of abduction or ‘rendition’.238

Early in 2006, the alleged use and legality of ‘rendition’ by means of aircraft using 
airports in Europe were examined by the Parliamentary Assembly of the Council of
Europe.239   
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Chapter 21

THE POLICE AND PERSONAL LIBERTY

The preservation of law and order and the prevention and detection of crime are 
matters of great importance to the maintenance of organised government. But it is equally
important that these concerns should not be used to justify equipping the police with
more power than is absolutely necessary, for every power conferred on police officers
inevitably means a corresponding reduction in the liberty of the individual. It is
difficult to exaggerate the central importance of personal liberty in a free and demo-
cratic society. As the European Court of Human Rights reminded us, protection from
arbitrary interference by the state with an individual’s liberty is ‘a fundamental human
right’ and as such it is protected by art 5 of the ECHR.1 This is a measure which has
assumed greater significance with the enactment of the Human Rights Act 1998,
although it is by no means the only Convention right which will have a bearing on
police conduct. As we shall see, arts 3 (inhuman and degrading treatment), 6 (fair trial)
and 8 (respect for private life, home and correspondence) also have a role to play. There
is thus a need to ensure that the police have adequate measures to protect the public
without at the same time conferring powers that undermine the very freedom which
the police are employed to defend.

A. Organisation of the police2

Under the Police Act 1996, England and Wales are divided into police areas, of which
there are three kinds: the Metropolitan Police district, the City of London police, and
those listed in Sch 1 to the Act. The Metropolitan Police was created in 1829 as the
first modern British force: it is the only police force for which the Home Secretary was
directly responsible as the police authority, though that responsibility has now passed
to the Metropolitan Police Authority.3 The chief officer of the Metropolitan Police is
the Commissioner of Police for the Metropolis, appointed by the Crown on the advice
of the Home Secretary, who must take into account the views of the Metropolitan Police
Authority and the London Mayor. The City of London Police is a separate force; 
the chief officer, the Commissioner, is appointed by the police authority, the Court of
Common Council, subject to the approval of the Home Secretary. Outside London there
are 41 police areas listed in the Schedule to the 1996 Act, giving a total of 43. The
1996 Act also provides that for each police area there shall be a police authority (which
in turn shall be a body corporate), but as a result of controversial measures introduced
in 1994, the composition of these authorities has changed, most notably by the 
reduction in the number of local authority councillors. In the white paper Building
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4 Cm 6360, 2004, paras 5.99–5.107.
5 Inserted by Police Reform Act 2002, s 92.
6 Inserted by Serious Organised Crime and Police Act 2005, s 157.
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under the pre-1964 legislation.

Communities, Beating Crime published in 2004, the government proposed still further
changes to the composition of police authorities. Although local authority represen-
tatives will continue to have a majority of the places (with nine out of the standard
membership of 17), the selection and composition of independent representatives will
be streamlined in order to strengthen the calibre of such representatives.4

Local police authorities

The Police Act 1996 retained the duty whereby each police authority must secure the
maintenance of an effective and efficient police force for its area (s 6). In discharging
this duty, police authorities are required to have regard to any objectives set by the
Home Secretary; the local policing objectives and performance targets set by the police
authority itself; and any local policing plan (s 6). In addition to this general duty, pol-
ice authorities are required to produce three-year strategy plans, which should set out
each authority’s medium- and long-term policing strategies (s 6A). The plans must be
prepared in draft by the chief constable who must have regard to the views of the local
population, while both the chief constable and the police authority must have regard
to the national policing plan (on which see below) in force at the time (s 6A).5 The
duty to produce local policing objectives is to be found in s 7, these to be set annually
in consultation with the chief constable and with regard to local opinion. Police
authorities must also publish annually a local policing summary for members of the
public in their area (s 7A),6 and an annual policing plan is to be produced under s 8
setting out the authority’s priorities for the year, the plan to be consistent with the three-
year strategy plan. This too is produced in draft by the chief constable, though as in
the case of the strategy plans the police authority is not bound by the chief constable’s
draft. Police authorities must produce an annual report, a copy of which must be sent
to the Home Secretary (s 9).

A police force is under the direction and control of the chief constable, though he
or she must have regard to the local policing plan prepared by the police authority.7

It is true that the police authority has power to require the chief constable and any
assistant chief constable to retire or resign in the interests of efficiency or effectiveness
(ss 11, 12). In exercising this power, however, the police authority must act with the
approval of the Home Secretary, who may take the initiative by requiring the police
authority to retire or seek the resignation of the chief constable (s 42). The chief con-
stable must be given an opportunity to make representations to the police authority
or the Home Secretary before he or she can be required to retire or resign (ss 11, 42).8

Chief constables are required to report annually to the police authority and (subject
to a power of the chief constable with the support of the Home Secretary to withhold
information which in the public interest ought not to be disclosed), the authority may
require the chief constable to report on specific matters connected with the policing of
the area (s 22). This is a power (previously contained in the Police Act 1964) to which
Lord Scarman attached some importance in his inquiry into the Brixton riots in 1981.
The breakdown of order in the social, and particularly racial, conditions of Brixton
led Lord Scarman to make substantial criticisms of the police and their relations with
the community. He recommended that, without the sacrifice of independence, police
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accountability should be improved and argued that police authorities should take more
seriously their existing powers under the Police Act 1964 to require reports from the
chief constable and to ensure close cooperation between police authority and chief officer.9

The Home Secretary

The Home Secretary has a statutory duty to exercise his powers in a manner ‘best cal-
culated to promote the efficiency and effectiveness of the police’.10 He is now required
to prepare a national policing plan which sets out annually his policing priorities for
police forces in England and Wales.11 The Home Secretary has many statutory powers
affecting the police, the provisions which follow applying also to the Metropolitan 
Police, with modifications in some cases. Under the Police Act 1996 (as amended), the
Home Secretary may (by order) determine policy objectives for police authorities, after
consultation with persons representative of these authorities as well as chief con-
stables (s 37). Where objectives have been set in this way, the Home Secretary may
direct police authorities to establish performance targets, the minister having a wide
discretion to issue a direction to one or more or to all police authorities, and a power to
impose different conditions on different authorities (s 38). He may also issue codes of
practice relating to the discharge by police authorities of any of their functions (s 39),
as well as codes of practice for chief officers (s 39A).12 Otherwise the Home Secretary
may require a police authority to report on any matter relating to the discharge of its
functions (s 43) and may require chief constables to do the same (s 44). Still further
powers enable the Home Secretary to cause a local inquiry to be held into any matter
connected with the policing of any area (s 49) and to provide and maintain ‘such organ-
isations, facilities and services as he considers necessary or expedient for promoting
the efficiency and effectiveness of the police’ (s 57). New powers also enable the Home
Secretary to prescribe by regulation the equipment to be used by police forces, as well
as the ‘particular procedures or practices’ to be adopted by all police forces.13 By s 50
of the 1996 Act, the Home Secretary may make regulations for the government,
administration and conditions of service of police forces, in particular with respect to
ranks, qualifications for appointment and promotion, probationary service, voluntary
retirement, discipline, duties, pay, allowances, clothing and equipment.

In addition to these wide statutory powers, the Home Secretary has always exer-
cised considerable financial control of a service which is now said to cost over £11 
billion nationally.14 Since 1856, a grant has been made from the exchequer towards
the police expenses of local authorities. Payment of the grant, formerly 51 per cent of
all approved expenses, is now determined annually by the Home Secretary with the
approval of the Treasury. In determining how much any one authority receives, the
Home Secretary ‘may exercise his discretion by applying such formulae or other rules
as he considers appropriate’ (s 46). Her Majesty’s Inspectors of Constabulary have proved
powerful instruments in maintaining the efficiency and effectiveness of police forces:
they are appointed by and report to the Home Secretary (s 54). The Inspectorate of
Constabulary must submit an annual report to the Home Secretary (s 54) and may be
directed by him to carry out an inspection of any force. Where a report states that 
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the force is not efficient or not effective, or will cease to be efficient or effective unless
remedial measures are taken, the Home Secretary may direct the police authority to
take prescribed measures (s 40), or to submit an action plan setting out the remedial
measures the force proposes to take.15 There is a power specifically to give directions
as to the minimum level of the annual budget to be provided by the authority (s 41).
In 2004, the government announced proposals for budget reform and also proposals
to allow local communities to explore ways of seeking sponsorship for additional 
policing from business organisations and others,16 proposals that were likely to raise
difficult questions about police independence, impartiality and accountability.

Centralisation of the police

The British system of policing was based on the principle of local police forces account-
able to local communities. Indeed, in 1962 a royal commission on the police had rejected
proposals for the creation of a national police force under the control of central gov-
ernment,17 a position reaffirmed by the government in 2004. It is clear, however, that
the principle of local policing is breaking down, reflecting not only a weakening of
local government in the British constitution but also the growing political sensitivity
about crime in the years since the royal commission reported in 1962.18 So although
we still do not have a national police force, we have one that is subject to greater cen-
tralised national control, as reflected most clearly in the ‘national policing plan’. In the
white paper Building Communities, Beating Crime, the government quite explicitly
acknowledged that it has ‘a clear role in setting the national direction and strategic
framework for policing in England and Wales’.19 In the same document it was also
acknowledged that the Home Secretary has ‘overall responsibility for ensuring the deliv-
ery of an efficient and effective police service’,20 and in recent years there has been great
concern about better management of the police, improved standards in terms of the
prevention and detection of crime, and greater consistency between police forces, as
well as the need for greater community involvement in policing matters. As we shall
see, as a result of these concerns the Home Secretary now has considerable powers
over local police authorities, with the government now clearly in charge of the over-
all direction of local policing arrangements.

These powers of the Home Secretary in relation to local police forces have been accom-
panied by important organisational changes which have led to the creation of bodies 
with national responsibility for policing. The most important of these is the Serious
Organised Crime Agency, with a Board and a Director General appointed by the Home
Secretary. Its functions are to prevent and detect serious organised crime, and to con-
tribute to the reduction of such crime.21 Its other function is to gather, store, analyse
and disseminate information relevant to the prevention, detection, investigation or pros-
ecution of offences.22 The Agency has the power to institute criminal proceedings, as
well as to provide support to other police forces and law enforcement agencies. It is
also provided that ‘despite the references to serious organised crime in section 2(1),
SOCA may carry on activities in relation to other crime if they are carried on for the
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purposes of any of the functions conferred on SOCA by section 2 or 3’.23 The Agency
must submit an annual report to the Home Secretary and the Scottish Ministers, which
must be laid before Parliament and the Scottish Parliament.24 The Home Secretary may
determine the strategic priorities of the Agency, after first consulting the Scottish
Ministers.25 The Home Secretary also has other powers of direction and control,26 and
it is the Home Secretary who is responsible for funding the Agency.27

B. Personal liberty and police powers

In 1929 a royal commission on police powers and procedure, reviewing the practice
of the police in searching the dwelling of a person for whose arrest a warrant had been
issued, expressed the concern that police ‘in the discharge of their essential duties, should
have to rely on powers of which the legality seems doubtful’.28 But the law was not
reformed and in 1960 an eminent judge wrote: ‘The police power of search under English
law is haphazard and ill-defined.’29 The comment was almost equally true of the law
of arrest. In 1978 a royal commission was set up by the Labour government to review
the powers and duties of the police in the investigation of offences and the prosecution
of crime. The commission was required to have regard ‘both to the interests of the
community in bringing offenders to justice and to the rights and liberties of persons
suspected or accused of crime’. Its report sought within the criminal justice system ‘to
define a balance between the rights of individuals and the security of society and the
state’. Many of the changes recommended by the report were controversial, but there
could be little disagreement with the commission’s main finding that there was a strong
need to bring the law up to date. Existing police powers were ‘found in (or extracted
with difficulty from) a mixture of statute law, common law, evidential law, and guid-
ance to the police from the judges and the Home Office’; the law regulating police invest-
igation needed ‘to be reformulated and restated in clear and coherent terms that have
regard to contemporary circumstances’.30

This broad conclusion was accepted by the Conservative government, which intro-
duced what was to become the Police and Criminal Evidence Act 1984, ‘an important
reforming statute’31 usually referred to by its acronym PACE.32 Together with codes
of practice33 issued under the authority of the Act,34 this measure provided a very 
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extensive (although not comprehensive) code of police powers, though it has since been
amended by the Police Reform Act 2002 and the Serious Organised Crime and Police
Act 2005. The former confers police powers on civilian employees of police forces,35

and (in what is an even more remarkable constitutional innovation) on employees of
private companies operating under ‘community safety accredited schemes’.36 The most
significant of these provisions are the powers conferred on community support officers
and investigating officers respectively, in circumstances where the officers in question
are so designated by the chief constable. Community support officers have powers to
issue fixed penalty notices, to require people to provide their name and address (in albeit
limited but expanding circumstances), to remove people from a particular place, to detain
people (again in limited circumstances) for up to thirty minutes while awaiting the 
arrival of a police officer, and to search people who have been so detained.37 Investig-
ating officers in contrast have powers similar to those of police officers to apply for
and execute search warrants, as well as powers of entry and search without a warrant,
and powers of seizure of private property.38 Other police powers have been conferred
on detention officers in relation to people in police custody, powers relating mainly to
the taking of fingerprints, samples and photographs;39 and on escort officers in relation
to people arrested or in custody, powers relating mainly to the transport of suspects.40

In many cases these civilian employees are given powers to use reasonable force,41 but
the government has resisted ‘a single legal status for officers and police staff’.42

Police powers short of arrest

Most police powers affecting the individual’s liberty depend on an arrest having been
made. At common law, the pre-arrest powers of the police are very limited, a point
illustrated in different ways by three cases. In Jackson v Stevenson,43 it was held to be
contrary to constitutional principle and illegal to search someone to establish whether
there are grounds for an arrest. In Kenlin v Gardiner,44 it was held that the police had
no right physically to detain someone for questioning without first arresting the person
concerned. Anyone who resists such detention cannot be guilty of obstructing a police
officer in the execution of his duty. And in R v Lemsatef 45 it was held that the police
cannot require individuals to accompany them to the police station in order to help
the police with their inquiries. In a forceful judgment, Lawton LJ said that if the idea
‘is getting around’ that the police could detain suspects for this purpose, the sooner
people disabuse themselves of the idea, the better. But although the police have no com-
mon law right to stop and search, no right to detain for questioning, and no right to
require assistance with their inquiries,46 these common law rules may be modified by
statute. An early example is the Metropolitan Police Act 1839, which by s 66 gave to
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the police in London the power to stop and search persons and vehicles reasonably
suspected of having stolen property on or in them. The same power was adopted in
local Acts applying to urban areas outside London. There are clearly potential dan-
gers in granting wide stop and search powers to the police for there is a possibility
that the power will be abused, with harassment of ethnic minority groups being a par-
ticular concern. Nevertheless, in his report on the Brixton disorders, Lord Scarman thought
such powers necessary to combat street crime, provided that the safeguard of ‘reasonable
suspicion’ was properly and objectively applied.47

Stop and search powers are now found in a number of statutes. By s 23 of the Misuse
of Drugs Act 1971, a constable may search (and detain for the purpose of the search)
anyone who is suspected on reasonable grounds to be in unlawful possession of a con-
trolled drug.48 Similar powers apply in relation to vehicles. Powers to stop and search
are also found in Part I of PACE.49 Thus a constable may search a person or vehicle,
or anything which is in or on the vehicle, for stolen or prohibited articles, a term defined
to include an offensive weapon, an article used for the purpose of burglary or related
crimes, or an article for destroying or causing damage to property.50 The power may
also be used where someone is suspected of carrying a knife,51 or prohibited fireworks
(s 1),52 but may be so exercised only if the constable ‘has reasonable grounds for 
suspecting that he will find stolen or prohibited articles’ or any prohibited fireworks
(s 1(3)), or that someone is carrying a knife or other sharp implement in a public place.53

Code of Practice A (on the Exercise by Police Officers of Statutory Powers of Stop and
Search) gives some guidance as to reasonable grounds for suspicion. Paragraph 2.2 
provides:

Reasonable suspicion can never be supported on the basis of personal factors alone without
reliable supporting intelligence or information or some other specific behaviour by the person
concerned. For example, a person’s race, age, appearance, or the fact that the person is known
to have a previous conviction, cannot be used alone or in combination with each other as the
reason for searching that person. Reasonable suspicion cannot be based on generalisations or
stereotypical images of certain groups or categories of people as more likely to be involved
in criminal activity.54 A person’s religion cannot be considered as reasonable grounds for sus-
picion and should never be considered as a reason to stop or stop and search an individual.

If during a search a constable discovers articles to which the Act applies, they may be
seized (s 1(6)). But before exercising these powers, a constable must (inter alia) inform
the person to be searched of his or her name and police station and of the grounds for
the search. The Act also requires a police officer to provide documentary evidence that
he or she is a police officer if he or she is not in uniform (s 2). Details of the search
must be recorded and if requested a copy must be supplied to the person searched 
(s 3). Failure to do so could render the action unlawful.55 Reasonable force may be used
by the police (s 117) but during any search made before an arrest a person may not
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be required to remove any clothing in public except for an outer coat, jacket or gloves
(s 2(9)).56 Stop and search powers were extended in the Criminal Justice and Public
Order Act 1994 (s 60) to prevent incidents of serious violence which it is reasonably
anticipated may take place.

Under the Road Traffic Act 1988, s 163, a constable in uniform may require a per-
son driving a vehicle or a cyclist to stop. Failure to do so is an offence. It has been
held that in exercising this power the police may immobilise a vehicle by removing the
keys. Where a police officer has required a vehicle to stop, he ‘is entitled to take rea-
sonable steps to detain it for such reasonable time as will enable him, if he suspects it
to have been stolen, to effect an arrest and to explain to the driver the reason for the
arrest’.57 In some circumstances, a police officer can require the driver to produce his
or her driving licence and his or her name, address and date of birth.58 But otherwise
the driver is under no duty to answer any questions which the police may ask: ‘the
right to silence in such a circumstance is predominant’.59 In addition to powers con-
ferred by the Road Traffic Act 1988, s 4 of PACE authorises the police to set up road
checks when it is believed that there is or about to be in the locality during the period
of the check someone who has committed or witnessed an indictable offence, some-
one who is intending to commit such an offence, or an escaped prisoner. This is a con-
siderable power, though it can be used only for the purpose of determining whether
the vehicle is carrying any of the categories of person referred to. It confers no power
on the police to question the driver or occupants of a vehicle and imposes no duty on
such people to respond to police questions. These different powers under the Road Traffic
Act 1988 may now be exercised by community support officers,60 though these officers
do not yet have a power of arrest.61

Police powers of arrest

1 The grounds for arrest. Powers of arrest are not exclusive to the police and some
may be exercised by any person. But today the very great majority of arrests are under-
taken by the police. The significance of the act of arrest is that it is at that moment
that an individual loses his or her liberty and, if the arrest is lawful, becomes subject
to lawful detention. Arrests are of two kinds: (a) with a warrant and (b) without a
warrant.

(a) Arrest with a warrant. Most arrests relate to the initiation of proceedings in the
criminal courts. Under the Magistrates’ Courts Act 1980, s 1, proceedings may be 
initiated either by the issue of a summons, requiring the accused to attend court on a
certain day, or, in more serious cases, by a warrant of arrest, naming the accused and
the offence with which he or she is charged. A warrant is obtained from a magistrate
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after a written application (information) has been substantiated on oath.62 A warrant
may be executed anywhere in England or Wales by a police constable.63 If the warrant
is to arrest a person charged with an offence, it may be executed even when a con-
stable does not have it in his or her possession, but the warrant must be shown on
demand to the arrested person as soon as possible.64 Despite judicial dicta to the con-
trary,65 a person arrested would seem entitled to know that he or she is being arrested
under a warrant (for if not, how can he or she demand to see it?). Where a constable
in good faith executes a warrant that seems valid on its face, he or she is protected
from liability for the arrest by the Constables’ Protection Act 1750 if it should turn
out that the warrant was beyond the jurisdiction of the magistrate who issued it.66 The
requirement that the warrant be issued by a magistrate is thus as much a safeguard
for the police as it is for the person named on it. When an arrest warrant has been
issued, a constable may enter and search premises to make the arrest, using such rea-
sonable force as is necessary.67

(b) Arrest without a warrant under PACE. The law on arrest without a warrant 
was revised and amended by the Serious Organised Crime and Police Act 2005. This
abolished the distinction between arrestable and non-arrestable offences. As amended
in 2005, s 24 of PACE now provides that a constable may arrest without a warrant
(a) anyone who is about to commit an offence; (b) anyone who is in the act of com-
mitting an offence; (c) anyone whom he or she has reasonable grounds for suspecting
to be about to commit an offence; and (d) anyone whom he or she has reasonable grounds
for suspecting to be committing an offence. There are also powers of arrest where a
constable suspects an offence has been committed, and where an offence has been 
committed. In the former case, a constable may arrest anyone whom he or she has 
reasonable grounds to suspect of being guilty of the offence. In the latter case, he or
she may arrest anyone who is guilty of the offence or anyone whom he or she has 
reasonable grounds for suspecting to be guilty of it. These powers of arrest contained
in s 24(1)–(3) apply to any offence and not only to serious arrestable offences, as in
the past. However, the powers are only exercisable if it is necessary to make the arrest
because any of the reasons in s 24(5) exist, though in practice it may be difficult to see
how significantly this will constrain the powers of the constable.68 These reasons
include the prompt and effective investigation of the offence, and the prevention of a
prosecution from being hindered by the disappearance of the suspect.

In O’Hara v Chief Constable of the RUC 69 the appellant had been arrested under the Prevention of
Terrorism (Temporary Provisions) Act 1984, which provided by s 12 that a constable may arrest 
without a warrant anyone whom ‘he has reasonable grounds for suspecting’ to be involved with acts
of terrorism, a form of words similar to that used in PACE, s 24. At issue was whether the police
officer could arrest a suspect (who in this case was detained for 15 days without any explanation,
before being released without charge) after a briefing from other colleagues, in the course of which
he was told that the appellant had been involved in a murder. It was held by the House of Lords
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that in order for there to be a reasonable suspicion ‘the information which causes the constable to
be suspicious of the individual must be in existence to the knowledge of the police officer at the
time he makes the arrest’. The power is vested in the constable, and cannot be exercised simply on
the request or instruction of another officer, though the information which causes the arresting officer
to be suspicious of the individual ‘may come from other officers’. On the facts of this case, however,
the appeal failed and the arrest was held to have been lawful, even though the trial court had ‘scanty
evidence’ of the matters disclosed to the arresting officer at the briefing.

In addition to these powers of arrest by a constable, s 24A of PACE provides that
a person other than a constable may arrest without a warrant anyone who is in the
act of committing an indictable offence, and anyone whom he or she has reasonable
grounds for suspecting to be committing an indictable offence. Moreover, where an
indictable offence has been committed, a person other than a constable may arrest 
without a warrant anyone who is guilty of the offence or anyone whom he or she has
reasonable grounds for suspecting to be guilty of it.70 The fact that this power of sum-
mary arrest is confined to indictable offences is an important limitation, but most people
will be unaware of which offences are indictable and which are not. Further limita-
tions on this power (which may make its use unwise) are to be found in s 24A(3), which
provides that it may only be exercised where the person making the arrest has rea-
sonable grounds for believing that any of the reasons mentioned in s 24A(4) apply to
make it necessary to arrest the person in question, and it is not reasonably practicable
for a constable to make the arrest. Section 24A(4) provides in turn that the reasons
justifying the summary arrest are to prevent the person arrested causing physical injury
to himself or herself or another person, suffering physical injury, causing loss or dam-
age to property, or making off before a constable can assume responsibility for him 
or her. Although these are seriously circumscribed powers, it would nevertheless be
possible for a householder to arrest a burglar, to take a simple example. But these pro-
visions may be more likely in practice to empower a community support officer or other
staff employed in the service of the police.

(c) Common law powers of arrest without warrant. In addition to the powers of arrest
without a warrant under ss 24 and 24A of PACE, some residual common law powers
continue in force. At common law, a police officer has a power to arrest without war-
rant anyone who commits a breach of the peace. But this power – the purpose of which
is ‘to deal with emergencies’ – is one which ‘belongs to the ordinary citizen as much
as to the constable’.71 The important decision in R v Howell72 established that there
is a power of arrest where a breach of the peace was committed in the presence of the
person making the arrest; or if the person making the arrest reasonably believed that
such a breach would be committed in the immediate future by the person arrested, even
though at the time of the arrest he or she had not committed the breach; or if a breach
of the peace has been committed and it is reasonably believed that a renewal of it is
threatened. Howell also established that there can be no breach of the peace unless an
act was done or threatened to be done which actually either harmed a person or his
or her property, was likely to cause such harm, or put someone in fear of such harm
being done.73

An apprehended breach of the peace is an essential ingredient in the power to arrest
without a warrant for obstructing a police officer in the execution of his or her duty.
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In Wershof v Metropolitan Police Commissioner74 a young solicitor was telephoned by his brother
and asked to come to the family jewellery shop where the brother was engaged in a dispute with a
police officer about a ring which the officer thought had been stolen. When the solicitor arrived, 
he told the police officer that he could take the ring only if he gave a receipt for it. The officer refused
to provide a receipt, the solicitor refused to let him have the ring, and after an argument the solicitor
was arrested for obstructing a police officer in the execution of his duty. The police officer thereupon
put a tight and painful grip on the solicitor’s right arm and frog-marched him down the road. In a
successful action by the solicitor for damages for assault, the court held that a police officer has power
to arrest without a warrant a person who wilfully obstructs him in the execution of his duty only if
the obstruction was such that an offender actually caused or was likely to cause a breach of the
peace. In this case the solicitor would not have physically resisted a seizure of the ring by force and
this should have been apparent to the police officer.

These common law powers were considered by the Court of Appeal in Bibby v Chief
Constable of Essex75 where they were said to be ‘exceptional’. Referring to a number
of decisions,76 Schiemann LJ said that there were four preconditions which must be
satisfied before the power can now be exercised. First, ‘only a sufficiently real and pre-
sent threat to the peace justified depriving a citizen, not at the time acting unlawfully,
of his liberty’; second, the threat to the peace must come from the person to be arrested;
third, the conduct must ‘clearly interfere with the rights of others and its natural con-
sequence must be “not wholly unreasonable violence” from a third party’; and finally,
the conduct of the person to be arrested must be unreasonable. The Court of Appeal
has also confirmed that (unlike in Scotland), breach of the peace is not an offence even
though it provides grounds for summary arrest, and that anyone arrested should be
released when there is no longer a ‘real danger’ that the arrested person will commit
another breach of the peace.77

2 The manner of arrest. Although the first ingredient of a proper arrest is the exist-
ence of lawful authority to make the arrest, it is not the only one. The arrest must 
also be executed in a proper manner, which means that the arrested person must be
told of the fact of arrest (i.e. that he or she is under arrest) and also of the reasons for
the arrest (PACE, s 28), measures ‘laid down by Parliament to protect the individual
against the excess or abuse of the power of arrest’.78 The origin of the latter rule (requir-
ing reasons to be given for the arrest) may be found in Christie v Leachinsky,79 where
the Liverpool police had purported to exercise a power of arrest contained in a local
Act when they knew that the conditions for this were not met. When the officers con-
cerned were later sued for wrongful arrest and false imprisonment, it was argued that
the arrest was lawful because at the time they had information about Leachinsky which
would have justified his arrest for another offence. The House of Lords held that the
arrest was unlawful, since it was a condition of a lawful arrest that the person arrested
should be entitled to know the reason for it. An actual charge need not be formulated
at the time of arrest, but ‘the arrested man is entitled to be told what is the act for
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which he is arrested’. Indeed, it has been said that ‘giving the correct information of
the reasons for an arrest was of the utmost constitutional significance’.80

This information must be given at the time of arrest or as soon as practicable there-
after.81 Otherwise the arrest is unlawful (PACE, s 28(1), (3)) although there is noth-
ing laid down in the Act specifying how the information should be communicated to
an arrested person.82 The issue was considered by the Court of Appeal in Taylor v Thames
Valley Chief Constable83 where it was said that the ‘relevant principles remain those
set out in Christie’s case’. In Taylor, a ten-year-old boy was arrested and was told that
he had been arrested for violent disorder on 18 April at Hillgrove Farm (while he was
attending an anti-vivisection protest with his mother). The arrest took place some six
weeks later while the boy was taking part in another demonstration. It was held that
the arrested person must be told ‘in simple, non-technical language that he could under-
stand, the essential legal and factual grounds for his arrest’.84 It was also held that each
case must depend on its own facts but that it has ‘never been the law that an arrested
person must be given detailed particulars of the case against him’.85 In this case it was
accepted that the information provided at the time of the arrest was sufficient, though
it was also accepted that in some cases ‘it will be necessary for the officer to give more
facts than in others’.86 Unlike the police stop and search powers, there is no statutory
duty on police officers (even if not in uniform) to identify themselves as such to an
arrested person. Abbassy v Metropolitan Police Commissioner87 suggests, however, that
there may be a common law obligation to this effect.

In relation to the requirements of s 28 of PACE, two interesting questions have arisen.
First, what happens if the police are unable to inform the arrested person of the fact
and reasons at the time of arrest and then fail to do so as soon as it becomes practic-
able? Does this subsequent failure mean that the earlier arrest is unlawful? In DPP v
Hawkins,88 the court’s answer was no:

When a police officer makes an arrest which he is lawfully entitled to make but is unable at
the time to state the ground because it is impracticable to do so, . . . it is his duty to main-
tain the arrest until it is practicable to inform the arrested person of that ground. If, when it
does become practicable, he fails to do so, then the arrest is unlawful, but that does not mean
that acts, which were previously done and were, when done, done in the execution of duty,
become, retrospectively, acts which were not done in the execution of duty.89

The second question relates to the position where the police have no reason to delay
informing an arrested person of the fact and reasons for the arrest. Does this initial
failure, rendering the arrest therefore unlawful, vitiate all the subsequent proceedings?
Again, it seems not.

In Lewis v Chief Constable of South Wales90 two women were arrested for burglary but were not
told why they were being arrested. They were then taken to a police station where they were informed
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of the reasons for the arrest, within (respectively) 10 minutes and 23 minutes after the time of arrest.
Some five hours later both were released. They subsequently sued for wrongful arrest and false impris-
onment and the question which arose was whether they were entitled to be compensated for 10
and 23 minutes respectively or for the entire five-hour period. The Court of Appeal agreed with the
first instance decision that, although the initial arrest had been unlawful because the women had 
not been given the reasons for it, it ceased being unlawful when this was done. The court did not
consider this result to be inconsistent with s 28(3) of PACE.

While a police officer may use reasonable force to make the arrest,91 the use of unrea-
sonable force does not necessarily make the arrest unlawful.92

3 Invoking the power of arrest. Although the police must thus have grounds for arrest
and must exercise these powers in a proper manner, it does not follow that an arrest
will necessarily be lawful where these conditions have been met. The power of arrest
is a discretionary power, and like other discretionary powers of public officials, it is
subject to review by the courts to ensure that it is not exercised improperly.

In Holgate-Mohammed v Duke93 the appellant was arrested without a warrant and taken to a police
station where she was questioned in connection with the theft of jewellery. The arrest was made
under the Criminal Law Act 1967, s 2(4) (now PACE, s 24(2)) which permitted a constable to arrest
without warrant anyone whom he, with reasonable cause, suspected to be guilty of an offence which
he, with reasonable cause, suspected to have been committed. The appellant was later released with-
out charge, whereupon she brought proceedings for wrongful imprisonment. In dismissing her appeal,
the House of Lords held that the statutory power of arrest must be exercised in accordance with the
so-called Wednesbury principles, meaning in essence that the discretion so conferred should not be
abused. There was no such abuse in this case when the police officer arrested the appellant in the
belief that she would be more likely to respond truthfully to his questions if she were questioned
under arrest at the police station than if she were questioned at her own home, ‘from which she
could peremptorily order him to depart at any moment’.

This decision establishes a crucially important point of principle, even if in practice
the courts are unlikely very often to say that the power of arrest has been unreason-
ably exercised in the Wednesbury sense. Nevertheless, Plange v Chief Constable of South
Humberside94 is one such case.

The plaintiff had allegedly assaulted a third party, who had reported it to the police. Knowing that the
complaint had subsequently been withdrawn and having no intention of charging the plaintiff, a police
officer nevertheless proceeded to arrest him and detained him for four hours. It was conceded for the
plaintiff that at the time of arrest there were reasonable grounds for suspecting that an arrestable offence
had been committed by the person arrested. But it was held albeit on the ‘special facts’ of the case
that ‘there was sufficient evidence to go to the jury that notwithstanding that the condition precedent
in [what is now section 24(2) of PACE] was satisfied the arrest was nevertheless unlawful’.

Plange was distinguished in R v Chalkley95 where the police arrested the defendants
without a warrant (under what is now PACE, s 24(2)) in connection with credit card
frauds. This was done to gain access to the home of the accused so that a listening
device could be placed in the hope that this would provide evidence about even more
serious crimes of which they were suspected. After being arrested for the frauds, the

CAAC21  8/8/06  4:09 PM  Page 486



 

Chapter 21 · The police and personal liberty 487

96 Al-Fayed v Metropolitan Police Commissioner [2004] EWCA Civ 1579.
97 See also Cumming v Northumbria Chief Constable [2003] EWCA Civ 1844.
98 See 1984 Act, s 35.
99 On the limitations of this crucial measure designed ‘to ensure that the welfare and interests of detained

subjects are properly protected’, see Vince v Chief Constable of Dorset (note 31 above). Provision for
staff custody officers is made by the Serious Organised Crime and Police Act 2005, ss 120–121.

100 Failure to conduct a review at the proper time could render detention unlawful: Roberts v Chief
Constable of Cheshire [1999] 1 WLR 662. The review may be conducted by telephone if the appropri-
ate officer is not present at the police station at the relevant time: 1984 Act, s 40A; also s 45A (video
links), both provisions inserted by the Criminal Justice and Police Act 2001, s 73. Section 45A reverses
the decision in R v Kent Chief Constable, ex p Kent Police Federation [2000] 2 Cr App R 196.

101 See ch 26 E.

defendants were released and tape recordings of conversations picked up by the 
listening devices were used in evidence against them in proceedings for armed robbery.
The Court of Appeal held that they had not been unlawfully arrested, on the ground
that ‘a collateral motive for an arrest on otherwise good and stated grounds does not
necessarily make it unlawful’. More recently, the Court of Appeal has suggested that
‘the traditionally generous ambit of Wednesbury discretion’ may have to be modified
in appropriate cases in the light of ‘human rights jurisprudence’.96 Thus, the ‘more 
substantial the interference’ with Convention rights (such as the right to liberty), ‘the
narrower the otherwise generous Wednesbury ambit of reasonableness becomes’.97

C. Police powers of detention and questioning of suspects

The detention of suspects

An arrested person must be brought to a police station as soon as practicable after the
arrest (s 30), although this may be delayed if his or her presence elsewhere is neces-
sary for immediate investigation (s 30(10)). These provisions were amended by the
Criminal Justice Act 2003, which introduced an exception to the duty under s 30(1)
where the arrested person has been granted bail by a police officer at any time before
arriving at a police station (so-called ‘street bail’ (s 30A)). At every police station that
is designated for such detention,98 there must be a custody officer who may be a police
officer of the rank of sergeant or above or a civilian employee designated as a staff
custody officer (s 36).99 It is the duty of the custody officer to authorise the detention
of suspects if this is necessary to secure or preserve evidence relating to an offence or
‘to obtain such evidence by questioning’ the suspect (s 37). The custody officer is required
to ensure that the detention is carried out in accordance with the 1984 Act and the
Code of Practice on the Detention, Treatment and Questioning of Persons by Police
Officers (Code C) (s 39). In addition to the custody officer, the other intermediary between
the arrested person and the investigating team is the review officer, who in the case of
someone who has not been charged is an officer of the rank of inspector or above who
has not been involved in the investigation. The review officer is required by the Act to
conduct regular reviews of detention. The first review should take place not later than
six hours after the detention was first authorised and subsequent reviews should take
place at intervals of no more than nine hours. The review may be postponed if the
review officer is not available or if it would prejudice the investigation, although in
either case it should be carried out as soon as practicable (s 40).100

Detention for police questioning was first authorised by the Prevention of Terrorism
(Temporary Provisions) Act 1974101 which permitted detention for up to seven days.
It was introduced as a general power in Scotland by the Criminal Justice (Scotland)
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Act 1980, which authorised detention (without arrest) for up to six hours.102 PACE
now allows the police to detain people who have been arrested for up to 24 hours 
without being released or charged in the first instance (s 41). This may be extended to
36 hours by an officer of the rank of superintendent or above where the offence is an
indictable offence (s 42), which includes murder, manslaughter, rape, kidnapping and
much else besides. In the case of indictable offences, the period of 36 hours may be
extended for up to 96 hours in total, if a magistrates’ court (defined as a court of two
or more justices of the peace, a potentially important safeguard) on application by the
police is satisfied that further detention is justified to secure or preserve evidence by
questioning the detainee (s 43). The detainee must be notified of the application to 
the magistrates and may be legally represented at the hearing. If the court does not
authorise further detention, the detainee must be released or charged. Thus, from the
time an arrested person reaches the police station, he or she may be detained for ques-
tioning by the police in connection with an indictable offence for up to 96 hours.

Arrested persons brought to a police station may be searched, examined, fingerprinted,
photographed, and have samples taken of an intimate and non-intimate nature. The
search of arrested or detained persons is authorised by s 54 of PACE which requires
the custody officer to ascertain everything which the person has in his or her posses-
sion,103 and empowers the custody officer to make a record of such items. Any item
may be seized and retained except for clothing and personal effects, which may be seized
only if the custody officer has reasonable grounds to believe the item is evidence relat-
ing to the offence; or believes that the arrested person may use the items in question
to cause physical injury personally or to another, damage property, interfere with evid-
ence, or assist him or her to escape. Under section 54A, an officer of the rank of inspec-
tor may authorise that a person detained in a police station be searched or examined
to establish whether he or she has any mark that would tend to identify him or her as
a person involved in the commission of an offence.104 Section 55 authorises intimate
searches, i.e. the physical examination of a person’s body orifices other than the
mouth.105 But this may be done only if it has been authorised by an officer of the rank
of inspector or above and there are reasonable grounds for believing that the person
may have concealed on him or her either a Class A drug or an article which could be
used to cause physical injury to himself or herself or others. In the course of such an
examination, the police may ‘seize’ any material where there is cause to believe that it
could be used to cause physical injury, damage property, interfere with evidence, or
assist an escape.106 A drug offence search may now take place only with the written
consent of the person who is to be the subject of the search (s 55 (3A)), though adverse
inferences may be drawn where consent is refused.107

It was formerly the law that fingerprints could be taken only with the consent of the
arrested person. The position was different in Scotland108 and it changed in England
and Wales as a result of PACE. Section 61 allows fingerprints to be taken without 
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consent with the authority of a police inspector in a wide range of circumstances,109

while s 61A allows the police to take impressions of footwear in a wide range of 
circumstances.110 By s 62, intimate samples may also be required in more limited 
circumstances, an intimate sample being defined to include various bodily fluids,
including blood and swabs from intimate parts of the anatomy (s 65), but not now
swabs taken from the mouth.111 Apart from urine and saliva, such samples must be
taken by a doctor or a nurse and dental impressions by a dentist. Unlike fingerprints,
however, intimate samples may be taken only with the consent of the detainee.
However, a refusal without good cause to give consent may lead a court to ‘draw such
inferences from the refusal as appear proper’ (s 62(10)). A non-intimate sample (e.g.
hair, a sample from under a nail, or a swab taken from the mouth) may, in contrast,
be taken without consent, if authorised by an officer of the rank of inspector or above,
if the offence for which the arrested person is being detained is a recordable offence
(s 63). A non-intimate sample may also be taken without consent from a person who
has been charged with or convicted of a recordable offence.112 In some cases those in
police detention may also be tested for drugs,113 and arrested suspects (and others) may
be photographed without their consent.114

An important question which has arisen in the light of scientific developments
relates to the possibility that information obtained from samples (intimate and non-
intimate) can be used by the police to compile a DNA register of individuals, on a national
scale. Indeed, one of the aims of the 1994 reforms to PACE was to allow samples to
be taken for DNA testing, a process which is to be a major weapon of the police, the
intention being that this country would have the most comprehensive DNA database
in the world. The implications of this for personal privacy are obvious,115 and although
the prevention and detection of crime are important counterweights,116 there is clearly
the need for safeguards in the way in which any information may be used by the police.
It is for consideration whether any such information should be stored by the police
rather than by an independent public agency,117 and it is open to question whether the
existing legal framework strikes the appropriate balance between two competing pub-
lic interest concerns. The Police and Criminal Evidence Act 1984 expressly authorises
the police to check information derived from samples obtained under the Act against
other information or samples which are held by or on behalf of the police.118 In 
addition, the circumstances in which such material can be retained and used for the
purposes of ‘speculative searches’ – even where it relates to people who have not been
suspected, charged, or convicted of any offence – has been greatly increased by a num-
ber of changes to PACE in recent years.119 The retention of fingerprints and samples
of people who have been acquitted has been held not to breach art 8 of the ECHR.120
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The rights of suspects

1 The right to silence.121 An important principle in criminal procedure is the right of
a suspected or accused person to remain silent; it is for the police to obtain evidence
of guilt, not for a suspect to clear himself or herself, strengthened now by art 6 of the
ECHR which provides for the right to a fair trial.122 The main control over abuse at
the stage of questioning is exercised by the criminal courts.123 It has long been estab-
lished that a confession or statement by an accused person is not admissible in evid-
ence at the trial unless it is voluntary, in the sense that it has not been obtained by fear
of prejudice or hope of advantage, exercised or held out by a person in authority, or
by oppression.124 Moreover, in 1912, and again in 1964,125 the judges of the Queen’s
Bench Division drew up rules to govern the taking of statements from those being ques-
tioned by the police. The Judges’ Rules did not have the force of law, but voluntary
statements taken in accordance with the rules were usually admitted in evidence at a
trial and statements taken in serious breach of the rules might be excluded.126 The 1964
Judges’ Rules required that a person being questioned should be cautioned as soon as
a police officer had evidence which afforded reasonable grounds for suspecting that he
or she had committed an offence. When a person was charged with an offence, he or
she had again to be cautioned; thereafter only for special reasons might further ques-
tions be put to him or her. In issuing the rules, the judges emphasised that the rules
were not to affect certain principles, including the principle that every person at any
state of an investigation should be able to consult privately with a solicitor (provided
that no unreasonable hindrance was thereby caused to the investigation); and that 
a person should be charged with an offence as soon as there was enough evidence to
do this.127

The 1984 Act did not directly affect the right to silence. From time immemorial it
has been accepted that the burden is on the police to obtain evidence of guilt, not on
the suspect to prove innocence. As we have seen, however, the principle was eroded
by the provisions of the 1984 Act which permit negative inferences to be drawn from
an accused’s failure to provide an intimate sample. More seriously, this was extended
by the Criminal Justice and Public Order Act 1994, which permits the court in 
criminal proceedings to draw such inferences as appear to it to be proper where the
accused failed to mention ‘any fact relied on in his defence in these proceedings’ when
questioned by the police or on being charged with an offence, where the fact was one
which in the circumstances ‘the accused could reasonably have been expected to men-
tion’ (s 34).128 The Act also permits a court or jury ‘to draw such inferences as appear
proper’ from the failure of the accused to give evidence at his or her trial or without
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good cause to answer any question. The court or jury may, moreover, draw such 
inferences as appear proper in such circumstances in determining whether the accused
is guilty of the offence charged. The accused is not, however, required to give evidence
on his or her own behalf and is not guilty of contempt of court for failing to do so 
(s 35).129 Subsequent amendments have confined the operation of these measures to
situations where the accused has enjoyed the benefit of legal representation before remain-
ing silent.130 Although the drawing of adverse inferences is not itself a breach of the
ECHR,131 ‘particular caution was required before a domestic court could invoke an
accused’s silence against him’.132 There is no breach of art 6 when under the Road Traffic
Act 1988 the owner of a vehicle is required to reveal the identity of its driver to a police
officer.133

2 Detention and questioning. PACE allows people to be detained for questioning, in
extreme cases for up to 96 hours. In order to help reduce the risk of this power being
abused, the detention and questioning of suspects should be carried out in accordance
with the safeguards laid down in the Act and in Code of Practice C. The Act itself 
provides two safeguards. The first is the right not to be held incommunicado. A person
who has been arrested and is held in custody in a police station is entitled on request
to have a friend or relative (or some other person who is known to him or her) informed
of the arrest, as soon as reasonably practicable (s 56).134 The other safeguard provided
by the Act is that arrested persons held in custody in a police station are entitled on
request to consult a solicitor privately at any time (s 58).135 It is for the person detained
and not the police to decide who would be an appropriate solicitor for the purposes
of giving advice.136 In some cases the exercise of these rights may be delayed for up to
36 hours, where the arrest is for an indictable offence and where the delay has been
authorised by an officer at least of the rank of inspector. This applies particularly where
there is a risk of danger to evidence or witnesses; or where the detained person has
benefited from drug trafficking. Neither of the rights in ss 56 or 58 applies to persons
arrested or detained under the Terrorism Act 2000, s 41 or Sch 8. The former gives a
general arrest power without a warrant for offenders under the Act; and the latter deals
with detention at ports and borders. Separate provision is made in the Terrorism Act
2000 for informing third parties and securing legal representation.137 Both rights can
be delayed for up to 48 hours and in some circumstances the right to consult a soli-
citor may be subject to the condition that it is conducted within ‘the sight and hearing’
of a uniformed officer.138 There is no right to damages where the police act in breach
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of the duty to permit access to legal representatives,139 though any evidence obtained
from an accused person denied such representation may be inadmissible.140

The statutory rights not to be held incommunicado and to consult privately with a
solicitor are supplemented by the Code of Practice for the Detention, Treatment and
Questioning of Persons by Police Officers (Code C).141 So far as the right not to be
held incommunicado is concerned, detained persons may receive visits at the custody
officer’s discretion and may speak on the telephone for a reasonable time to one per-
son, although the call (other than to a solicitor) may be listened to and anything said
used in evidence in any subsequent criminal proceedings (Part 5). As far as the right
to legal advice is concerned, a person must be permitted to have his or her solicitor
present while being interviewed by the police. The solicitor may be required to leave
the interview only if his or her conduct is such that the interviewing officer is unable
properly to put questions to the suspect (Part 6). The code also deals with such mat-
ters as the conditions of detention (Part 8), the giving of cautions to detained persons
(Part 10), and the conduct of interviews (Part 11). Regarding cautions, a suspected per-
son ‘must be cautioned before any questions about [the suspected offence] . . . are put
to [him]’. The effect of the 1994 Act is that the caution should be in the following
terms: ‘You do not have to say anything. But it may harm your defence if you do not
mention when questioned something which you later rely on in court. Anything you
do say may be given in evidence.’ In conducting interviews, officers should neither try
‘to obtain answers or elicit a statement by the use of oppression’ nor ‘indicate, except
to answer a direct question, what action will be taken by the police if the person being
questioned answers questions, makes a statement or refuses to do either’ (Part 11). In
any period of 24 hours, a detained person normally should be allowed a continuous
period of at least eight hours for rest, free from questioning, travel or other interrup-
tion arising out of the investigation (Part 12).

3 The recording of interviews. Despite these safeguards, concern continues to be
expressed about miscarriages of justice arising largely from convictions based on evid-
ence given by suspects in police stations.142 Apart from the cases of the Bridgewater
Three, the Guildford Four and the Birmingham Six, who were convicted before the
1984 Act came into operation, the most notorious is the case of the Tottenham Three.
Three men were convicted for offences in connection with the murder of a police officer
during a riot at Broadwater Farm, North London, in 1985. The men’s convictions were
overturned by the Court of Appeal in 1991143 (following a Home Secretary’s reference
under the Criminal Appeal Act 1968, s 17)144 when it became clear that the confes-
sion evidence which led to their convictions had been fabricated. Steps have since been
taken to require the tape-recording of interviews at police stations,145 though, remark-
ably, these did not apply to terrorist offences. As a result there would have been no
obligation to tape-record the interviews of the Birmingham Six, the injustice visited on
whom by false confession evidence is one of the greatest ever perpetrated in Britain.
The Terrorism Act 2000, however, now makes provision for similar arrangements 
to apply to detentions in such cases.146 The Home Secretary may also issue an order to
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require the video recording of police interviews with suspects and may issue guidance
on video recording in a code of practice.147

The Code of Practice on Audio Recording Interviews with Suspects (Code E) pro-
vides that audio recording should take place openly in order to instil confidence in the
impartiality and accuracy of the procedure. The procedure should be used for all indictable
offences, subject to the exception of those arrested under the Terrorism Act 2000 (for
whom separate provision is made in the manner described). In some cases the custody
officer can authorise an interview to be conducted without being taped (for example,
where it is clear at the outset that there will not be a prosecution), and in some cases
it is not necessary for the interviewing officers to be fully identified. Where someone
is to be charged, they should be supplied with a copy of the tape in due course. A 
crucial provision of the Code provides that two tapes should be made of the interview
and that one should be sealed in the presence of the suspect. This will serve as the copy
to be used in legal proceedings, and the seal is only to be broken where necessary in
the presence of a representative of the Crown Prosecution Service, with advance notice
being given to the person taped, who must be given a reasonable opportunity to be
present when the seal is broken. There is currently no statutory obligation to videotape
interviews but the practice is governed by the clumsily named Code of Practice on Visual
Recording with Sound of Interviews with Suspects (Code F). This is very similar in
terms to Code E.

D. Police powers of entry, search and seizure148

Police powers of entry

‘By the law of England’, said Lord Camden in Entick v Carrington,149 ‘every invasion
of private property, be it ever so minute, is a trespass. No man can set foot upon my
ground without my licence, but he is liable to an action though the damage be noth-
ing.’ This principle was applied in Davis v Lisle150 where it was held that two police
officers, who had entered a garage to make inquiries about a lorry which had been
obstructing the highway, became trespassers when the occupier told them to leave. There
are, however, several circumstances in which the police may lawfully enter private prop-
erty. One, as Lord Camden suggests, is with the consent of the owner or occupier.151

Indeed, in Robson v Hallett152 it was held that a police officer, like other members of
the public coming to a house on lawful business, has an implied licence from the house-
holder to walk to the front door and to ask whether he can come inside; and that he
must be allowed a reasonable time to leave the premises before he becomes a trespasser.
Otherwise, the police may have statutory authority to enter private property even with-
out the consent of the owner. Under the Police and Criminal Evidence Act 1984, a
police officer may enter private premises to execute a search warrant (s 8); and to exe-
cute an arrest warrant; arrest a person for an indictable offence,153 arrest a person for
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certain public order or road traffic offences, recapture a person who is unlawfully at
large,154 save life and limb, or prevent serious damage to property (s 17).155

These powers under s 17 are generally exercisable only if the officer has reasonable
grounds for believing that the person whom he or she is seeking is on the premises.
There is a power to search the premises entered, but only a search that is reasonably
required for the purpose for which the power to enter was exercised. So if the officer
enters premises under s 17 to arrest a person, he or she may search the premises to
find that person, but may not under s 17 search for evidence relating to the offence.
Other provisions of PACE confer this latter power.156 Before exercising these powers
of entry the police should normally inform the occupant of the reasons.157 Additional
powers of entry were conferred by the Police Act 1997, Part III, which enables senior
police officers to authorise entry to and interference with property, mainly for the 
purposes of surveillance, as in the placing of listening devices. These controversial pro-
visions were heavily amended as a result of opposition to the government’s proposals
in the House of Lords, so that in many instances (for example, in respect of domestic
or office premises) the authorisation will not take effect until approved by a judicial
commissioner.158

Apart from entry with consent or under statutory authority, a power of entry may
arise from common law. Although PACE, s 17(5), abolishes all common law rules author-
ising the entry of private premises by the police, it is expressly provided that this 
does not affect any power of entry to deal with or prevent a breach of the peace. The
existence of such a power appears to have been recognised in Thomas v Sawkins,159

although the ratio of that case is controversial.160 The application of the common law
power was considered by the European Court of Human Rights in McLeod v United
Kingdom.161 In that case the complainant argued that by forcibly entering her house,
ostensibly to prevent a breach of peace, the police had violated her right to respect for
her home and private life in art 8 of the ECHR. The police had entered to help the
complainant’s former husband to recover property while the complainant was absent.
The domestic courts held the entry to be lawful,162 but the European Court of Human
Rights upheld the complaint. The government argued that the entry could be justified
under art 8(2). But although the Court accepted that the common law power of entry
was a power ‘prescribed by law’ for the purposes of art 8(2), it was held that the exer-
cise of the power in this case could not be justified.

Police powers of search

1 Search with a warrant. The effect of decisions such as Entick v Carrington was
that, except for the power to search for stolen goods, for which a warrant could be
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obtained at common law from a magistrate,163 statutory powers were needed if the police
were lawfully to search private premises. Before the Police and Criminal Evidence Act
1984, the law was haphazard and irrational. Although there were about 50 statutes
conferring the power to issue search warrants, as Lord Denning pointed out in Ghani
v Jones,164 none gave power to a magistrate or a judge to issue a search warrant for
evidence of murder. Included among these statutes are powers conferred upon HM
Revenue and Customs officials to obtain a search warrant from a circuit judge if there
is reasonable ground to suspect that a serious tax fraud is being, has been or is about
to be committed, and evidence of it is to be found on the premises specified in the applic-
ation.165 These powers were described by Lord Scarman as ‘a breathtaking inroad on
the individual’s right of privacy and right of property’,166 before they were modified in
1989. By the Misuse of Drugs Act 1971, s 23(3), a search warrant may be obtained if
a magistrate is satisfied that there are reasonable grounds for suspecting that controlled
drugs are in the unlawful possession of a person on any premises. Very wide powers
of search are conferred by the Official Secrets Act 1911, s 9: a magistrate may issue a
warrant authorising the search of named premises and persons found there and the
‘seizure of anything which is evidence of an offence under this Act having been or about
to be committed’; where the interests of the state require immediate action, a police
superintendent may authorise such a search. These powers were used to search the
premises of BBC Scotland in Glasgow following government concern about the pro-
posed broadcast of a television programme about a British spy satellite.167

General powers for the granting of search warrants are to be found in s 8 of PACE.168

A search warrant may be granted by a justice of the peace on an application by a police
constable or designated investigating officer where there are reasonable grounds for
believing that an indictable offence has been committed and that there is material on
the premises which is likely to be of substantial value in the police investigation.169 A
search warrant may now take one of two forms. A ‘specific premises’ warrant is one
which specifies the premises to be searched, while an ‘all premises’ warrant applies to
any premises occupied or controlled by the person named in the warrant.170 The lat-
ter thus allows premises to be searched even though not specified in the warrant, though
these may be issued only where it is not reasonably practicable to specify all the premises
of the person named in the warrant that may need to be searched. A warrant may now
authorise multiple entries to the premises which it specifies.171 This power of magis-
trates to grant a warrant does not apply, however, to material which consists of or
includes items subject to legal privilege, ‘excluded material’ or ‘special procedure
material’. Items subject to legal privilege include communications between a lawyer
and his or her client (s 10),172 while excluded material is defined to cover confidential
personal records,173 human tissue or tissue fluid taken for purposes of medical treat-
ment and held in confidence, and journalistic material which is held in confidence 
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(s 11).174 Special procedure material refers to other forms of journalistic material,175

and also other material that is held in confidence or subject to an obligation of secrecy
and has been acquired in the course of any business, profession or other occupation
(s 14). No warrant can be issued in relation to material subject to legal privilege, but
orders may be issued by a judge under Sch 1, para 4,176 following an inter partes hear-
ing requiring excluded material or special procedure material to be delivered to a police
constable or a designated investigating officer within seven days.177 If this is not com-
plied with, a judge may issue a warrant authorising a police officer or a designated
investigating officer to enter and search premises and seize the material in question 
(Sch 1, para 12). A judge may issue both specific premises and all premises warrants.

In some circumstances, a warrant may be secured under para 12 without first seeking an order under
para 4. This practice was, however, strongly deprecated in R v Maidstone Crown Court, ex p Waitt,178

where it was said: ‘The special procedure under section 9 and schedule 1 is a serious inroad upon
the liberty of the subject. The responsibility for ensuring that the procedure is not abused lies with
circuit judges . . . The responsibility is greatest when the circuit judge is asked to issue a search war-
rant under paragraph 12. It is essential that the reason for authorising the seizure is made clear. The
preferred method of obtaining material for a police investigation should always be by way of an inter
partes order under paragraph 4, after notice of application has been served under paragraph 8. An
ex parte application under paragraph 12 must never become a matter of common form and satis-
faction as to the fulfilment of the conditions is an important matter of substance.’

Apart from thus extending the grounds for granting search warrants, the 1984 Act
also introduced safeguards against misuse in the execution of a warrant.179 These are
found in ss 15 and 16 and they apply not only to search warrants issued under PACE,
but also to warrants issued to a constable or a designated investigating officer ‘under
any enactment, including an enactment contained in an Act passed after this Act’.180

An application, which is made ex parte, must be in writing and must explain the grounds
for the application and the premises to be searched. The constable or designated invest-
igating officer must answer on oath any question put by the justice of the peace or 
the judge. The warrant must specify the premises to be searched in the case of a specific
premises warrant, and so far as this is reasonably practicable in the case of an all premises
warrant.181 A search warrant must be executed within three months from the date of
its issue. Entry and search must be at a reasonable hour, and the police may be accom-
panied in the execution of a warrant by non-police officers who may be required to
provide technical assistance.182 Where the occupier of the premises is present, the police
officers or designated investigating officers must identify themselves, produce the 
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warrant, and supply a copy to the occupier.183 When conducting a search, the police
may detain individuals in one room while searching another room, and may use 
reasonable force to do so, if necessary.184 If there is no person present, a copy of the
warrant should be left in a prominent place on the premises. A search under the war-
rant does not authorise a general search of the premises, but only a search to the extent
required for the purpose for which the warrant was issued (s 16).

In R v Longman,185 police officers with a search warrant effected entry to a house by deception, 
as a result of difficulties they had encountered in the past. A woman police officer in plain clothes
pretended to deliver flowers. When the door was opened to her, other officers in plain clothes immedi-
ately entered the house, with one shouting ‘Police, got a warrant’ which he held in his hand. The
Court of Appeal held that this procedure complied with ss 15 and 16 of PACE. The court rejected
the contention that ‘before entering the premises a police officer must not only identify himself but
must produce his warrant card and . . . also the search warrant and serve a copy of the search war-
rant on the householder’. It is enough that these things are done after entry to the premises. To hold
otherwise, said Lord Lane CJ, would mean that the whole object of the more important type of search
would be stultified.

2 Search without a warrant. Police powers to search without a warrant arise in three
circumstances. The first is the power to search a person following arrest. At common
law such a power was recognised, as also was the power of the police to take posses-
sion of articles which might be evidence connected with the offence or which might
help the arrested person to escape or cause harm.186 However, the police had a dis-
cretion to exercise and could not apply an automatic rule of searching every arrested
person.187 These powers are extended by PACE, though the common law rules con-
tinue to operate where the arrest has taken place in circumstances where PACE does
not apply.188 Section 32 allows a constable (but no one else) to search an arrested 
person, at a place other than a police station, ‘if the constable has reasonable grounds
for believing that the arrested person may present a danger to himself or others’. A
constable (but no one else) may search an arrested person for anything which might
be used to escape from lawful custody, or for anything which might be evidence relat-
ing to an offence (s 32(2)), although in both these cases the power to search is a power
to search only to the extent that is reasonably required for the purpose of discovering
‘any such thing or any such evidence’ (s 32(3)). Moreover, the power to search does
not authorise the police to require a person to remove any clothing in public, except
an outer coat, jacket or gloves (s 32(4)), but it does authorise the search of a person’s
mouth.189 A police officer conducting such a search may seize any item which may cause
physical injury, might assist in an escape from lawful custody, or is evidence relating
to any offence (s 32(8)). The only items which may not be seized in this way are those
which are subject to legal privilege (although no such exception applies to excluded
material or to special procedure material) (s 32(9)). Unless released or granted street
bail, an arrested person should be taken directly to a police station (s 30). Once there
he or she may be searched again.
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The second power of search without a warrant is a power to search premises ancil-
lary to arrest. In the Irish case, Dillon v O’Brien,190 the existence of a common law
power to search property following an arrest was recognised in order to preserve mater-
ial evidence of guilt. Not only was the right to take evidence admitted, but there was
a right to take it by force if necessary. This position was confirmed by Ghani v Jones:191

where police officers arrest a man lawfully, with or without a warrant, for a serious
offence, they are entitled to take away goods which they find in his possession or in
his house which they reasonably believe to be material evidence. The position is gov-
erned now by PACE, s 32, whereby following the arrest of a person for an indictable
offence, a constable (but no one else) may enter any premises in which the person was
when arrested or immediately before he or she was arrested. The constable may search
the premises for evidence relating to the offence for which the person was arrested 
(s 32 (2)(b)). At common law, the power to search premises incidental to arrest was a
power to search at the time of the arrest. So in McLorie v Oxford192 it was held that
after having arrested a suspect and detained him in custody, the police had no right to
return to the house to search for the instruments of crime, even of serious crime; that
is to say, no right to do so unless they could get a search warrant, although (as we
have seen) that would not have been available in all circumstances where it might have
been necessary. Yet although the police powers to secure search warrants are now much
wider, so too are their powers of search ancillary to arrest without a warrant. Section
32 is at least open to the interpretation that the power to search the premises where
the person was when arrested may be, but need not be, contemporaneous with the arrest.
The only safeguard is that the power can be used only if the police officer has rea-
sonable grounds for believing that there is evidence on the premises for which a search
is permitted, and this must be the genuine reason for the entry.193

The third power of search without a warrant is a power to search the home of the
arrested person, even though he or she was not arrested there and even though he or
she was not there immediately before arrest. At common law, the courts seemed reluct-
ant to recognise any such power.

In Jeffrey v Black,194 the accused was arrested for stealing a sandwich from a public house. He was
taken to a police station and charged, and was told that police officers intended to search his house.
The accused went to the house in the presence of officers, who did not have a search warrant, and
let them in, though he did not consent to the search; cannabis being found, charges were brought
under the Misuse of Drugs Act 1971. It was held that the search was unlawful, the court refusing 
to accept that there was a common law right to search a person’s premises without a warrant in 
circumstances where the person was arrested elsewhere.195

There were suggestions, however, that such a search might be permitted where the house
search was concerned with securing evidence relating to the offence for which the per-
son had been arrested. But that was not the case in Jeffrey v Black, with the police
using the alleged theft of a sandwich as an excuse to look for drugs. Section 18 of PACE
now permits a constable or a designated community support officer to enter and 
search any premises occupied or controlled by any person who is under arrest for an
indictable arrestable offence if there are reasonable grounds to suspect that there is on
the premises evidence (other than items subject to legal privilege) relating to that offence
or to a related indictable offence. So Jeffrey v Black should be decided the same way
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today, though s 18 removes the doubt about the existence of the power in appropri-
ate cases. The exercise of the power should normally be authorised in writing by an
inspector or an officer of a higher rank, although the power can be used without first
taking a suspect to the police station and securing authorisation, if this is necessary
for the effective investigation of the offence.

Police powers of seizure

The powers of search which we have discussed are generally also associated with a
power of seizure. However, the nature of that power varies from case to case. In the
case of entry to search for an escaped person or to make an arrest (s 17), there is 
no power to seize and retain property. In the case of search with a search warrant 
(s 8), there is a power only to seize and retain ‘anything for which a search has been
authorised’.196 The same is true of the power to enter and search an arrested person’s
premises after arrest (s 18). In the case of a search of premises where the arrested per-
son was at or immediately before the arrest (s 32), there is no power of seizure in the
section itself, although in the case of a personal search there is a right to retain any-
thing reasonably believed to be evidence of any offence, including an offence unrelated
to the grounds for the arrest. What is the position if the police are on property for any
of these purposes or if they are present with the consent of the owner or occupier and
they stumble across something which may suggest that an offence has been commit-
ted? In what circumstances, if any, can the police seize that evidence? Clearly, they can
do so if they are present with a search warrant and the material relates to the offence
for which the warrant was granted. But what if it relates to some wholly unconnected
offence? Similarly, what is the position if the police enter under s 17 to make an arrest
and stumble across incriminating evidence? Difficult questions arose at common law
as to the police power to seize and retain private property.

In Elias v Pasmore197 the police raided the premises of the National Unemployed Workers’ Movement
to execute a warrant for the arrest of Wal Hannington for sedition. The police arrested Hannington
and also took away a large quantity of documents, though they did not have a search warrant. The
documents were later used as evidence in proceedings against Syd Elias for inciting Hannington to
commit the sedition. Horridge J held that the ‘interests of the State’ justified the police in seizing
material that was relevant to the prosecution for any crime of any person, not only of the person
being arrested.

In this poorly reasoned judgment, Horridge J argued that although it may at the time
have been improper to seize the material, its later use as evidence justified the seizure.
These views were disapproved by the Court of Appeal in Ghani v Jones,198 a case aris-
ing out of an investigation of a suspected murder in the course of which police officers
wished to retain the passports of the victim’s close relatives and some letters belong-
ing to them. The Court of Appeal ordered the police to return the passports and let-
ters to the relatives, since it had not been shown that they were material evidence to
prove the commission of the murder, nor that the police had reasonable grounds for
believing that the relatives were in any way implicated in a crime. The court laid down
certain principles which it considered to apply when the police need to take private
property in the course of an investigation: the police must have reasonable grounds
for believing (a) that a serious crime has been committed; (b) that the article is the
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instrument by which the crime was committed or is material evidence to prove com-
mission of the crime; and (c) that the person in possession of the article is implicated
in the crime ‘or at any rate his refusal (of consent to the police) must be quite unrea-
sonable’; moreover (d) the police must not keep the article longer than is reasonably
necessary; and (e) the lawfulness of the conduct of the police must be judged at the
time and not (as in Elias v Pasmore) by what happens afterwards.199

Additional powers of seizure and retention are in PACE, ss 19–22, and now the
Criminal Justice and Police Act 2001, ss 50–70. These powers supplement but do not
replace the common law powers (s 19(5)).200 So to the extent that the statute is less
extensive, the police may continue to rely on their common law powers as recognised
by Ghani v Jones201 and in subsequent cases.202 The powers conferred by s 19 apply
where a constable or a designated investigating officer is lawfully on any premises, whether
by invitation, to make an arrest (in the case of a constable), or to conduct a search
with or without a warrant. In such circumstances material may be seized where the
constable or the designated investigating officer has reasonable grounds to believe either
that it has been obtained as a result of the commission of any offence (s 19(2)); or that
it is evidence in relation to an offence which he or she is investigating, or any other
offence (s 19(3)). In either case, seizure is permitted only where this is necessary to
prevent the items from being concealed, lost, damaged, altered or destroyed. The only
restriction on what may be seized relates to items reasonably believed to be subject to
legal privilege (s 19(6)). By s 21, a constable or a designated investigating officer who
seizes anything is required, if requested, to provide a record of what is seized to the
occupier of the premises or the person who had custody of it immediately before the
seizure. In addition, the person who had custody or control of the item seized has a
right of access to it under the supervision of the police, although this may be refused
if the officer in charge of the investigation reasonably believes that access would pre-
judice the investigation.203 The effect of the changes introduced in 2001 is to enable the
police to seize material so that it can be sifted elsewhere. That which cannot lawfully
be retained must be returned, as must any material which is subject to legal privilege,
as well as excluded and special procedure material, though there are circumstances in
which such material may be retained.204

E. Remedies for abuse of police powers

Having examined the rights and duties of the police in respect of the citizen, we now
turn to consider the remedies available when the police overstep the mark. We con-
sider five possible remedies or consequences of unlawful police conduct:

1 the right to resist the police in self-defence;
2 the writ of habeas corpus;
3 the right to initiate legal proceedings to recover damages for any loss suffered;
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4 the right to complain to the Independent Police Complaints Commission;
5 in the event of criminal proceedings being brought against the victim of police mis-
conduct, the possibility that evidence improperly obtained may be excluded.

In addition to the foregoing, criminal proceedings may exceptionally be brought against
police officers where there is alleged mistreatment of people in custody.205

Self-defence206

At the time of interference with person or property, the citizen may have some right
of self-defence and this can affect both civil and criminal liability. The point is
acknowledged in the leading case, Christie v Leachinsky,207 the ratio of which (as we
have seen) forms the basis of what is now s 28 of PACE. There Lord Simonds said
that ‘it is the corollary of the right of every citizen to be thus free from arrest that 
he should be entitled to resist arrest unless that arrest is lawful’.208 In Abbassy v
Metropolitan Police Commissioner,209 Woolf LJ acknowledged that one of the reasons
for the rule that a person is to be told the reason for his arrest is so that, if what he
is told is not a reason which justifies his arrest, he can exercise ‘his right to resist arrest’.210

On the other hand, under the Police Act 1996, s 89, it is an offence to assault, resist
or wilfully obstruct a constable in the execution of his or her duty. There are there-
fore hazards in the way of a citizen who uses force to resist what he or she believes to
be an unlawful arrest by police, whether of himself or herself or of a close relation.211

‘The law does not encourage the subject to resist the authority of one whom he knows
to be an officer of the law.’212 Although in Kenlin v Gardiner two boys were entitled
to use reasonable force to escape from two constables who were seeking to question
them,213 in general it is inexpedient by self-defence to resist arrest by a police officer:
if the arrest is lawful, the assault on the constable is aggravated because he or she is
in execution of duty. But if a defendant ‘applies force to a police or court officer which
would be reasonable if that person were not a police or court officer, and the defend-
ant believes that he is not, then even if his belief is unreasonable he has a good plea
of self-defence’.214 The offence of obstructing a constable in execution of his or her
duty has been widely interpreted in English law;215 the equivalent offence in Scotland
has been interpreted as limited to some physical interference with the police.216

Habeas corpus217

If an individual is wrongfully deprived of liberty, it is not sufficient that he or she should
be able to sue the gaoler for damages under the ordinary civil law. Whether detained
by an official or by a private individual, it would be wrong that the detention should

CAAC21  8/8/06  4:09 PM  Page 501



 

502 Part III · The citizen and the state

218 See e.g. R v Holmes, ex p Sherman [1981] 2 All ER 612.
219 Bail Act 1976.
220 Home Secretary v O’Brien [1923] AC 603, 609 (Lord Birkenhead). And see ch 31.
221 R v Holmes, ex p Sherman [1981] 2 All ER 612, 616.
222 Robertson, Freedom, the Individual and the Law, p 43. But cf Re Maychell, The Independent, 26 February

1993 (territorial army officer detained under close arrest by military authorities for 75 days following a
charge under the Official Secrets Act 1911, s 1. Habeas corpus refused because delay was not excessive
in the circumstances).

223 [1988] NILR 40.
224 R v Home Secretary, ex p Cheblak [1991] 2 All ER 319, 322.
225 Wade and Forsyth, Administrative Law, p 600. But see R (Tagoe-Thompson) v Central and West London

Mental Health NHS Trust [2003] EWCA Civ 330; [2003] 1 WLR 1272 (habeas corpus – though not a
case of police detention).

continue while the process of civil litigation takes its normal lengthy course. English
law provides in the writ of habeas corpus a means by which a person detained with-
out legal justification may secure prompt release. The person responsible for the deten-
tion is not thereby punished, but the person imprisoned is set free and may pursue such
further remedies for compensation or punishment as may be available. Habeas corpus
may be sought by convicted prisoners, those detained in custody pending trial, and 
those held by the police during criminal investigations;218 those awaiting deportation
or otherwise detained under the Immigration Act 1971; those awaiting extradition; and
mental patients. We have seen that the Bill of Rights declared that excessive bail ought
not to be required: legislation today encourages magistrates to give bail to persons await-
ing trial whenever possible,219 although this presumption has been seriously eroded by
the Criminal Justice and Public Order Act 1994 in respect of serious offences (s 25)
and offences committed while on bail (s 26).

Habeas corpus has often been described as ‘the most important writ known to the
constitutional law of England, affording as it does a swift and imperative remedy in
all cases of illegal restraint or confinement’.220 Its scope is potentially very wide. Suffice
to say for present purposes that it is available to anyone who is illegally detained by
the police. In 1981 Donaldson LJ pointed out that, ‘all should know that the writ of
habeas corpus has not fallen into disuse, but is . . . a real and available remedy’.221 On
that occasion, before the passing of PACE, the writ was issued in the case of a man
who had been in police detention for two days without being charged or brought before
magistrates. However, now that ‘strict time limits apply to detention, with provision
for magistrates’ court warrants to extend detention periods, there should be very lit-
tle scope for habeas corpus applications in relation to suspects in police custody’.222

But an action would lie if someone were detained for more than 36 hours without a
warrant or, as shown in Re Gillen’s Application,223 where there is evidence that the
police are physically maltreating a suspect. It has been said that:

Habeas corpus is probably the oldest of the prerogative writs. Authorising its issue in appro-
priate cases is regarded by all judges as their first duty, because we have all been brought up
to believe, and do believe, that the liberty of the citizen under the law is the most fundamental
of all freedoms. Consistently with this, an application for a writ of habeas corpus has virtu-
ally absolute priority over all other court business.224

But despite its importance, there is a sense that habeas corpus will be supplanted by
the right to liberty in art 5 of the ECHR, with the Human Rights Act being thought
to provide a more straightforward method of obtaining relief.225

Legal proceedings against the police

A person who claims to be the victim of unlawful police conduct may be able to 
bring an action for damages against the chief constable, who is vicariously liable for
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the unlawful acts committed by his or her officers.226 An action may be for assault,
wrongful arrest, false imprisonment, trespass to property or goods227 or may take the
form of an action for the return of property which has been improperly seized.228 Similarly,
it is possible to bring an action for malicious procurement of a search warrant; but it
is necessary to show malice in order to succeed.229 An action for malicious prosecution
may be maintained by any person who is prosecuted for a criminal offence maliciously
and without reasonable and probable cause; but it is difficult to win such an action
against the police.230 In principle, public officials are personally liable for their own
wrongful acts. But special protection is given to some officials against certain liabilities.231

Many of the cases discussed earlier in this chapter relate to civil proceedings brought
by aggrieved individuals. So in Wershof v Metropolitan Police Commissioner232 the
claimant was awarded £1,000 for his wrongful arrest. Exemplary damages may be
awarded against the police, even though there has been no oppressive behaviour or
other aggravating circumstances.233

Civil liability may arise even where an arrest is lawful, for subsequent detention 
as well as the initial arrest must be in accordance with law.234 In Kirkham v Chief
Constable of Greater Manchester235 it was held that the police owe a duty of care towards
prisoners in their custody and that the widow of a man who had committed suicide
while in police custody was entitled to damages in circumstances where there had been
negligence by the police. And in Treadaway v Chief Constable of West Midlands,236

damages of £ 50,000 (including £7,500 aggrevated and £40,000 exemplary damages)
were awarded to a claimant who had signed a confession ‘only after he had been hand-
cuffed behind his back and a succession of plastic bags had been placed over his head
with the ends bunched up behind his neck causing him to struggle and pass out’. But
there is no liability to someone who is injured while escaping from police custody after
arrest, even if the attempted escape was foreseeable.237 Many of the actions which are
initiated against the police are settled before they reach the court. One of the most
widely publicised was the settlement by the South Yorkshire police in favour of 39 
former striking miners in connection with incidents arising from clashes between
police and demonstrators at Orgreave coking plant in June 1984. The police force is
reported to have paid a total of £425,000 in favour of the claimants who had sued for
assault, wrongful arrest, malicious prosecution and false imprisonment.238 In 2004 the
Metropolitan Police paid £3,500 to each of 23 anti-monarchy protestors who claimed
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that they had been unlawfully arrested and falsely imprisoned on the day of the Queen’s
Golden Jubilee in June 2002.239

In 1997 concern about the size of damages awards in civil actions against the police
led to the Court of Appeal issuing guidelines for juries on the level of exemplary dam-
ages in which an ‘absolute maximum’ of £50,000 should be awarded for particularly
bad conduct by officers of at least the rank of superintendent.240 This followed two
cases in which awards of £302,000 and £220,000 respectively had been awarded to
victims of police brutality.241 Quite apart from civil proceedings, a criminal prosecu-
tion may be instituted against the police for unlawful conduct such as an assault. In
England, the possibility of a private prosecution of a police officer is sometimes a valu-
able means of legal protection: in 1963 it was a private prosecution of police officers
in Sheffield which led to an official inquiry into the ‘rhino tail’ assaults,242 and in 1998
private prosecutions were brought against senior police officers for alleged manslaugh-
ter and neglect of duty following the Hillsborough football tragedy.243 There are, how-
ever, serious difficulties in practice with private prosecutions or indeed any criminal
prosecution against the police, even in cases following serious miscarriages of justice
to which the actions of the police were alleged to contribute.244 It may be possible also
to challenge some decisions of police officers in judicial review proceedings.245 Indeed,
in some cases this may be the only avenue, with the House of Lords having held that
there may be no liability in damages against the police who deny suspects certain 
statutory rights.246

Complaints against the police

There have been a number of bodies which have dealt with claims about the misuse
of police powers. Complaints may now be made to the Independent Police Complaints
Commission, which was set up by the Police Reform Act 2002 to replace the Police
Complaints Authority. The introduction of the new body appears to be due in part to
political pressure for a wholly independent police complaints machinery,247 and to con-
cerns expressed by the Strasbourg Court about the independence of the previous Police
Complaints Authority.248 The Commission is an independent body appointed by the
Home Secretary,249 which came into operation on 1 April 2004 with jurisdiction over
police authorities.250 The aim of the new body is to enhance public confidence in the
police complaints system, though the essence of the original procedure remains in place
to the extent that in less serious cases it entails investigation of complaints by the police
themselves. The first duty of the Commission is to ensure that there are suitable arrange-
ments in place for the handling of complaints about the conduct of persons serving
with the police, a term wide enough to include persons other than police constables,251

but not the employees of private companies exercising police powers. Thereafter the
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Commission is under a duty to ‘secure’ that the arrangements are ‘efficient and effec-
tive and contain and manifest an appropriate degree of independence’, as well as a duty
to ‘secure’ that public confidence is ‘established and maintained’ in these arrangements
as well as in their operation.252 The Commission also has a duty to record deaths and
serious injuries in police custody.253

A complaint about the conduct of a person serving with the police may be made by
a member of the public ‘in relation to whom the conduct took place’, as well as – 
in some circumstances – a member of the public who was adversely affected by or 
a witness to such conduct.254 In addition to complaints, what are called ‘conduct 
matters’ and ‘death or serious injury matters’ may also be the subject of investigation.
These are matters which are not the subject of a complaint but which (a) give rise to 
an indication that a person serving with the police may have committed a criminal 
offence or behaved in a way that would justify bringing disciplinary proceedings;255

or (b) are matters which relate to the death or serious injury (referred to as DSI) of
someone in police custody.256 Both complaints, and conduct matters and DSI mat-
ters, may enter the system in one of three ways – by complaint or notice to the chief
officer of police, the police authority, or the Commission.257 (DSI matters must be 
referred to the Commission by the appropriate police authority for examination.) 
Once in the system, an issue which is proceeded with may be dealt with in one of four
ways: less serious cases may be dealt with by the police themselves by a process of
‘local resolution’, whereas more serious cases will be dealt with by the Commission.
In between are cases which may be dealt with subject to Commission supervision or
subject to Commission management. In the latter case the investigator is subject to
Commission ‘direction and control’.258

The Commission has no power to investigate complaints about the policy of a par-
ticular police force: it is a procedure designed only to deal with the conduct of people
employed by the police.259 Provision is made for appeals to the Commission against
decisions by an appropriate police authority to investigate a complaint, and against
the findings of an investigation by a police body. Where an investigation reveals that
a criminal offence may have been committed, the matter must be referred to the DPP
who must decide whether or not to institute criminal proceedings. Where criminal action
is not taken, the Commission may direct a police authority to take disciplinary action
against a police officer,260 though no provision is made in the Act for the police officer
to be heard in his or her defence before this instruction is given. The Commission is
required to keep the complainant informed of disciplinary action being taken against
anyone.261 Police authorities and senior police officers are under a duty to assist the
Commission when conducting an investigation,262 and this may include the provision
of information and documents.263 The Commission also has the right of access (on giv-
ing 48 hours’ notice) to the premises of a police force under investigation.264 Special
procedures have been introduced to deal with serious cases of alleged misconduct 
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which have emerged before an investigation is completed, and where it is in the 
public interest that a police officer should be removed from the service as soon as 
possible.265

The admissibility of evidence

If the police act unlawfully by denying a citizen any rights provided by PACE; or 
if they secure evidence by unlawful means, as by an illegal search; or if they extract 
a confession from a suspect in breach of the code of practice, what is the position 
regarding the evidence which has been obtained in this way? Can it be used in legal
proceedings against the accused? In the United States, unlawfully obtained evidence
has been excluded by the Supreme Court, which has argued that constitutional rights
to liberty and privacy should not be ‘revocable at the whim of any police officer who,
in the name of law enforcement itself, chooses to suspend [their] enjoyment’.266 But in
truth this is not an easy matter to resolve, for a difficult conflict of principle arises. On
the one hand, there is a clear public interest in protecting the citizen against the unlaw-
ful invasion of his or her liberties by the police; on the other hand, there is an equally
clear public interest in ensuring that those who commit serious criminal offences
should not escape the consequences of their actions on what may be merely formal or
technical grounds.267 At common law in Scotland, irregularity in the obtaining of evid-
ence does not necessarily render it inadmissible, but it may do so; and whether unlaw-
fully obtained evidence is admitted is a matter for the trial judge, who may deem it
inadmissible if it has been obtained in circumstances of unfairness to the accused.268

The position in England and Wales is now governed by ss 76 and 78 of PACE.269

Section 76 provides that a confession made by an accused person may be given in 
evidence against him or her so far as it is relevant and is not excluded by the court
exercising powers contained in s 76(2). This requires the court to exclude evidence
obtained by oppression of the person who made it,270 or ‘in consequence of anything
said or done which was likely, in the circumstances existing at the time, to render un-
reliable any confession which might be made in consequence thereof’.271 Where a rep-
resentation has been made to the court that a confession may have been secured in either
of these ways, the onus is on the prosecution to establish otherwise (s 76(1)). The term
oppression is defined ‘to include torture, inhuman or degrading treatment, and the 
use or threat of violence (whether or not amounting to torture)’ (s 76(8)).272 In R v
Fulling 273 the court said that otherwise ‘oppression’ should be given its ordinary mean-
ing, that is to say, the exercise of authority or power in a burdensome, harsh or wrong-
ful manner or giving rise to unjust or cruel treatment. In that case it was held that
there was no oppression where a confession had been made by a woman after being
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told by police of her lover’s affair with another woman.274 But although oppressive
conduct by the police is thus discouraged by s 76, much of the impact of this is lost
by s 76(4), which provides that the exclusion of a confession does not affect the admis-
sibility in evidence of any facts discovered as a result of the confession, or ‘where the
confession is relevant as showing that the accused speaks, writes or expresses himself
in a particular way, of so much of the confession as is necessary to show that he does
so’. The fruit of the poison tree thus appears to be edible in English law.

Section 78, introduced as a result of pressure in the Lords from Lord Scarman and
others, provides that in any proceedings the court may refuse to allow evidence on which
the prosecution proposes to rely ‘if it appears to the court that, having regard to 
all the circumstances, including the circumstances in which the evidence was obtained, 
the admission of the evidence would have such an adverse effect on the fairness of the
proceedings that the court ought not to admit it’.275 Despite the lack of clarity in its
drafting, there is evidence to suggest that, together with s 76, this provision has helped
to induce the judges to take a more assertive approach when faced with improper police
practice. Thus in R v Canale,276 the Court of Appeal held that the trial judge should
not have admitted evidence of interviews which had not been contemporaneously recorded
by the police officers conducting the interviews: they had been written up afterwards.277

These breaches of Code of Practice C, as it was then drafted, were described as
‘flagrant’, ‘deliberate’ and ‘cynical’. In so holding, the Lord Chief Justice sharply observed:

This case is the latest of a number of decisions emphasising the importance of the 1984 Act.
If, which we find it hard to believe, police officers still do not appreciate the importance of
that Act and the accompanying Codes, then it is time that they did.278

Another area where s 78 has been invoked successfully by defendants relates to the
denial of access to a solicitor,279 though it has been said not to be possible ‘to give gen-
eral guidance as to how a judge should exercise his discretion under section 78’ on the
ground that ‘each case had to be determined on its own facts’.280

It does not follow that evidence obtained in breach of the codes of practice or in
breach of the defendant’s statutory rights will always be held to be inadmissible. In
more recent cases the courts have taken a more cautious approach to s 78 and the Court
of Appeal in particular has been criticised for its willingness to admit improperly obtained
evidence.281 In R v Chalkley, the Court of Appeal emphasised that the test to be applied
in determining whether to admit evidence is not whether the evidence has been
obtained illegally or oppressively, but one of fairness: neither the ‘labelling of conduct
as unlawful’ nor the ‘application to it of the epithet oppressive’ ‘automatically over-
rides the fundamental test of fairness in admission of evidence’.282 Particular difficulties
have arisen with police undercover work, it having been held that obtaining evidence
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by entrapment, by an agent provocateur, or by a trick did not of itself require the judge
to exclude it, although it may be excluded if the circumstances so require in the inter-
ests of fairness.283 The House of Lords has held that evidence obtained by means of
an illegally placed surveillance device is admissible:284 the fact that the conduct of the
police amounted to an apparent or probable breach of the ECHR, art 8, was simply
‘a consideration which may be taken into account for what it is worth’.285 Questions
arise about the implications of art 6 of the ECHR for the admissibility of evidence,
particularly since the Human Rights Act. But the European Court of Human Rights
has also held that irregularly obtained evidence may be admitted286 and the view of
the English courts is that the requirements of s 78 of the 1984 Act and art 6 are the
same in this respect.287 As a result, there is no need to modify s 78 in the light of the
jurisprudence of the Strasbourg Court.288 It is also important to note, however, that
English law is now much more flexible than in the past, particularly in relation to entrap-
ment. Referring to it as ‘State-created crime’, the House of Lords has indicated that 
in appropriate cases evidence obtained in this way should be excluded under s 78 or
proceedings should be stayed as an abuse of process.289

F. Accountability and control of the police290

Whether in the field of maintaining public order or in the work of detecting and pros-
ecuting crime, police decisions constantly involve the exercise of discretion, choice between
alternative courses of action, and the setting of priorities for the use of limited
resources. In a stable society it is easier for the police to seek to play an impartial and
a non-political role, but even this role has latent political significance. In less stable
conditions, issues of law and order acquire a more immediate political content. In the
sometimes troubled 1980s, questions were often raised about the procedures for police
accountability. Problems about police reaction to racial violence, to public demonstrations,
and to the events surrounding the miners’ strike in particular, all contributed to the
concern, which persists to this day in a new context of policing designed to protect
against terrorist activity. A complicating dimension is what some see as the movement
towards greater centralisation of police work. There are many forms of cooperation
between forces, but there is also now the potential for the development of common
policies, through the activities of bodies such as the Association of Chief Police
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Officers (ACPO).291 This emerging centralisation raises new questions about police
accountability which the existing institutional structure may not be well suited to answer.
But it should not be overlooked that police investigation of individual incidents can
have national implications of the greatest significance. The circumstances surrounding
the police response to the murder of the London teenager Stephen Lawrence raised a
number of different questions of police accountability, and to a finding of institutional
racism in aspects of the police service.292

Local police authorities

The police authority is responsible for ensuring an efficient and effective force293 and
it exercises a measure of supervision over the chief constable. In practice, however, the
changes which started with the Police and Magistrates’ Courts Act 1994 have gone
some way to diminish further the already limited scope for local control of the police.
Indeed, the current composition of police authorities raises questions about how effec-
tively the police are subject to local democratic supervision. It may well be that a police
authority with a large ‘independent’ element will tend to shield rather than expose the
police to community concerns. A measure of the diminishing role of police authorities
as agents of accountability is reflected in rather startling terms in the white paper, Police
Reform, which preceded the changes introduced by the 1994 Act. There it is said that
in future police authorities would ‘act on behalf of local people as the “customer” of
the service which the police force provides’,294 a role which not all will find beyond
question. It is true that police authorities are now required to determine local policing
objectives on an annual basis and that in doing so they must not only consult the chief
constable, but also consider any views obtained in accordance with arrangements made
under s 96 of the 1996 Act. This requires the police authority to make arrangements
to obtain the views of the local population about local policing arrangements. But the
Act does not prescribe what arrangements should be made for this purpose and so far
as it gives any guidance, the white paper suggested that the duty might be discharged
through the medium of local consultative groups (not necessarily elected) and by can-
vassing local views in a variety of ways, for example by public opinion surveys.295

The government has expressed concern about the value of existing arrangements 
for community involvement in local policing matters.296 Additional concern about the
‘widespread public ignorance of the existing police authorities’297 led the government
to question whether ‘police authorities were sufficiently visible or accountable’ to the
communities they served.298 The trend of recent policy development, however, will be
to diminish the role of local authorities still further by making the police more directly
‘responsive’ to the communities they serve. In Building Communities, Beating Crime,299

policing is identified as a public service which should be responsive to ‘customer’ needs,
the customers now being the people rather than the police authorities that represent
them. In responding to these ‘customers’, the government has implemented a programme
of neighbourhood policing which will lead to a number of other initiatives in its wake.
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These include the provision of more information to the public on an annual basis about
policing arrangements in their locality, and (to continue the use of market metaphors)
the introduction of ‘contracts’ (albeit of a non-enforceable nature) between police and
communities to build upon minimum standards set by national government. The gov-
ernment is also committed to developing new ways of community engagement through
‘local area plans’, and has proposed that councillors should formally be recognised 
as advocates for local communities with the right to trigger certain forms of police 
service to deal with problems faced by particular neighbourhoods.

Accountability to Parliament

It is both inevitable and desirable that there should be parliamentary interest in the
work of the police. One problem which has often faced MPs wishing to raise police
subjects in Parliament has been that there is no direct ministerial responsibility either
for the acts of the police or for the decisions of police authorities. The position of London
has always been exceptional, since it has long been recognised in the Commons that
the Home Secretary accepts what has been described as an extremely wide and
detailed responsibility for the Metropolitan Police.300 The royal commission in 1962
proposed additional powers for the central government which, the commission con-
sidered, would make the Home Secretary accountable to Parliament for the efficient
policing of the whole country. The Police Act 1964 did not go as far as the royal com-
mission recommended, but the extent of ministerial responsibility for police outside
London was undoubtedly widened by the Act, and has been widened by legislation
ever since. Thus MPs who wish to raise a matter of local policing may now ask the
Home Secretary whether he or she proposes to call for a report on the matter from
the chief constable, institute an inquiry into the matter, to require the chief constable
to resign in the interests of efficiency and so on. But the fact that such a question may
be asked does not mean that as full an answer will be given as the MP would like. The
Home Secretary will not give to Parliament details of police work which he or she con-
siders should not be publicly disclosed. Nor does the jurisdiction of the Parliamentary
Ombudsman include power to investigate complaints against the police.301 On specific
matters of great political concern, however, the Home Secretary may be willing to order
an inquiry to be held302 or to lay before Parliament the report received from a chief
officer of police.303

In view of the increasing powers of the Home Secretary for policing matters, there
are also urgent questions about his or her accountability to Parliament for the way in
which these powers are used. The Home Affairs Committee has examined a number
of general policing matters in the past,304 and most recently has examined some of 
the recent reform initiatives relating to the structure and organisation of the police.
However, the Committee was broadly supportive of these initiatives in a report which
did not grapple with some of the wider constitutional issues which they raise. The
Committee was satisfied that a ‘performance culture’ was becoming established in 
the police service, but was critical of the ‘overall detection rates’. According to the
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Committee, ‘it is right that the top priority should be crime reduction’.305 But not only
has the Committee failed to address some of the constitutional implications of recent
changes, it has also proved to be ineffective in checking the increase in police powers.
Its review of the Criminal Justice Bill led it broadly to endorse the changes to PACE
which the Bill proposed, with the exception of the power to expand the circumstances
in which people could be detained for more than 24 hours without charge.306 But here
it was ignored by the government.307 The Committee had nothing to say on the Serious
Organised Crime and Police Bill in 2004–5, although the matter was thoroughly
examined by the Joint Committee on Human Rights.

The role of the courts

Relying on the time-worn but seriously inaccurate sentiment that a police officer 
possesses few powers not enjoyed by the ordinary citizen and is only ‘a person paid
to perform, as a matter of duty, acts which if he were so minded he might have done
voluntarily’, the royal commission in 1962 came to an astonishing conclusion: ‘The
relation of the police to the courts is not . . . of any greater constitutional significance
than the relation of any other citizen to the courts.’308 The corrective was supplied in
R v Metropolitan Police Commissioner, ex p Blackburn.309

Under the Betting, Gaming and Lotteries Act 1963, certain forms of gaming were unlawful, and gam-
ing clubs in London sought to avoid the Act. After legal difficulties in enforcing the Act had arisen,
the Commissioner issued a secret circular to senior officers giving effect to a policy decision that no
proceedings were to be taken against a gaming club for breach of the law, unless there were com-
plaints of cheating or it had become the haunt of criminals. Blackburn sought an order of mandamus
against the Commissioner which in effect ordered him to reverse that policy decision. The circular
was withdrawn before the case was concluded, but the Court of Appeal held that every chief con-
stable owed a duty to the public to enforce the law. That duty could if necessary be enforced by the
courts. Although chief officers had a wide discretion with which the courts would not interfere, 
the courts would control a policy decision which amounted to a failure of duty to enforce the law.
The court in this case left open whether Blackburn had a sufficient interest in the matter to ask for
mandamus. In a later case brought by Blackburn to enforce the obscenity laws, the court held on the
merits that the Commissioner was doing what he could to enforce the existing laws with the avail-
able manpower and no more could reasonably be expected.310

Further consideration was given to the ‘clear legal duty’311 which the police owe to
the public to enforce the law in Hill v Chief Constable of West Yorkshire, where it
was held that the existence of a general duty in the police to suppress crime does not
carry with it a liability to individuals for damage caused to them by criminals whom
the police have failed to apprehend in circumstances when it was possible to do so.312

The courts take the view that it would not be in the public interest for the police to
be liable for negligence in the investigation of crime. In a controversial decision of the
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European Court of Human Rights, questions were raised about whether this exclusion
of liability was compatible with the ECHR, art 6.313 The Strasbourg Court has since
made clear, however, that it misunderstood the position in English law.314 Obvious diffi-
culties are presented by the proposal that a court should direct a chief constable in the
performance of his or her duties at the instance of a member of the public. It is one
thing for a court to strike down instructions by a chief constable which are plainly ille-
gal; it is another for the court to impose its own views on the priorities for the use of
police resources.315 Given that the courts must allow the police discretion in carrying
out their work, a capable chief constable with some appreciation of the law should
have little difficulty in keeping within the permissible bounds. Rather than relying to
the extent that we have come to do on the autonomy and professional judgment of
the chief officer to solve difficult questions of social policy for us and then looking 
to the courts to control their decisions, it might be better to reassess the proper scope
for political direction and parliamentary discussion of police policies.
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Chapter 22

THE PROTECTION OF PRIVACY

There has for some time now been a great debate about whether the right to privacy
should be protected by the British legal systems. Part of the trouble with privacy is
that it is notoriously difficult to define and it is largely for this reason that the Younger
Committee on Privacy recommended against the introduction of any such right in 1972,
although the Committee was agreed that ‘privacy requires additional protection’.1 This
was an influential report which was to structure the debate for almost a generation. 
A second difficulty with the protection of privacy is in determining from whom the
protection is needed. Many are agreed that the intrusive tendencies of the state – which
for some has lurid Orwellian tendencies – needs to be contained. But many of the 
problems associated with the violation of privacy are perpetrated not by the state, but
by other private parties – newspapers engaged in a never-ending circulation war or
employers checking on employees (in one famous case to monitor calls to a solicitor
by an employee who was suing her employer for sex discrimination).2 A third difficulty
is that the invasion of personal privacy by a range of devices is now seen to be a neces-
sary weapon in the fight against organised crime and other unlawful acts which threaten
public safety and national security.3 To this end – for example – a national Criminal
Records Bureau has been established to hold information about those whose convic-
tions are thought to present a risk to children and vulnerable adults.4

A. The case for protection

But although these are persuasive concerns, they are not compelling. It is true that 
privacy is a concept of indeterminate scope and that it is closely related to concepts
that might be encountered in the law of tort (trespass), equity (breach of confidence)
or intellectual property (copyright).5 But it is important also for the public lawyer. 
Privacy is closely associated with liberty and with ideas about freedom from interfer-
ence by the state.6 As a principle, privacy is important also as a way of reinforcing
other constitutional liberties – most notably the right to freedom of association and
assembly. One of the principal means of violating the liberty of those individuals and
organisations who support unpopular causes is to monitor them, to keep them under
surveillance, to maintain records about their members, and to circulate information
about them – to provide the fuel for oppression and discrimination.7 It is true – as we
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shall see in section B – that the concept of privacy as protected by the ECHR and now
the Human Rights Act 1998 extends some way beyond concerns of this kind. But for
the public lawyer the foregoing are core concerns which address fundamental issues
about the political freedom of the individual in a democratic society.

New technologies which allow for even greater forms of surveillance make the case
for some form of protection irresistible. But there can be no case for an unqualified or
an unlimited right to privacy. Privacy is a restraint on freedom of expression and as
such gives rise to concerns when relied on by public officials and politicians who have
something to hide, and who wish to prevent the disclosure of information which may
expose hypocrisy or worse. It is also a restraint on the activities of the police and other
authorities in the criminal justice system who are engaged in legitimate activities in 
the public interest to detect the drug dealers and other traffickers in human misery.
This is not to say, of course, that there should be no right to privacy: it is a case for
balancing competing rights and interests. But where rights of privacy are restricted,
there is a case for doing so only with clear legal authority and only where necessary
for a legitimate purpose. And while it might be expected that the state would refrain
from violating the privacy of the individual except where there is good cause to do so,
equally it might be expected that the state would intervene to take steps to protect the
privacy, particularly of the weak and vulnerable, from commercial exploitation and
other forms of abuse by global corporations and other powerful organisations.8

We have already encountered in chapter 21 one of the most invasive violations of
privacy in the form of police entry and search of domestic premises. In this chapter we
address other forms of infringement, as well as some of the different ways by which
privacy is regulated and protected. We have identified privacy for the purposes of this
chapter as being concerned with four principal matters. These are (i) surveillance in
the sense of gathering of information about an individual; (ii) the interception of 
communications, an activity which is a particular form of surveillance, though it may
be used also for other purposes, such as criminal investigation; (iii) the storage and 
use of information about the individual, a matter of acute concern in the computer
era, though trade unionists and others will be aware of blacklisting from the earliest
times;9 and (iv) the unwanted publication of confidential or personal information about
an individual. There are, however, other emerging issues, with the Identity Cards Act
2006 making provision for identity cards and a national identity register, which have
given rise to a number of persuasive concerns. Not the least of these relates to the 
potential use and misuse of the personal data which will be stored on the register.10

B. Privacy and the ECHR

It is well established that there is no general right to privacy as such in English com-
mon law,11 although privacy has been described judicially as ‘fundamental’,12 and there
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are many who have argued for the introduction of such a right. In contrast, a right to
privacy is to be found in the ECHR, art 8.13 This provides:

1 Everyone has the right to respect for his private and family life, his home and his 
correspondence.
2 There shall be no interference by a public authority with the exercise of this right except
such as is in accordance with the law and is necessary in a democratic society in the interests
of national security, public safety or the economic well-being of the country, for the preven-
tion of disorder or crime, for the protection of health or morals, or for the protection of the
rights and freedoms of others.

The ECHR has been a major source in the development of the patchwork protection
of privacy in British law. Many of the cases have been concerned with the police and
the security services, and with various practices such as telephone tapping, surveillance
and the use of bugging devices.14 In all these cases it was held by the European Court
of Human Rights that British practice violated art 8(1) of the Convention and could
not be saved by art 8(2), because in each case there was no legal authority for the prac-
tices in question. It thus could not be said that the restrictions on the private life 
of the complainants were in accordance with law, the Court insisting that in order to
justify any restraint under art 8, it was necessary to have regard to the quality of the
law.

It has been said by the Strasbourg Court that private life is ‘a broad term not sus-
ceptible to exhaustive definition’. But giving the term a very wide compass, the Court
continued as follows:

Aspects such as gender identification, name, sexual orientation and sexual life are important
elements of the personal sphere protected by Art 8. The Article also protects a right to 
identity and personal development, and the right to establish and develop relationships with
other human beings and the outside world and it may include activities of a professional and
business nature. There is, therefore, a zone of interaction of a person with others, even in a
public context, which may fall within the scope of ‘private life’.15

The first of a number of major issues addressed by the Court which we consider here
relates to sexual identity. In Goodwin v United Kingdom16 an application was made
by a post-operative male to female transsexual. The applicant had been unable to change
a number of official documents, including the birth register, to reflect her status. In
holding that British law violated art 8, the Court departed from a number of earlier
cases, also from the United Kingdom, in which it had held in similar circumstances that
there had been no breach, extending a wide margin of appreciation to member states
in such matters.17 In Goodwin the Court said that it must keep up with changing social
conditions and respond ‘to any evolving convergence’ within the Council of Europe
‘as to the standards to be achieved’.18

The second group of cases deal with sexuality and sexual activities. In Dudgeon v
United Kingdom,19 it was held that the law in force in Northern Ireland whereby homo-
sexual activity was a criminal offence, was a breach of the applicant’s rights under art
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8. The very existence of such legislation was said ‘continuously and directly’ to affect
the applicant’s ‘private life’: ‘Either he respects the law and refrains from engaging (even
in private with consenting male partners) in prohibited sexual acts to which he is dis-
posed by reason of his homosexual tendencies, or he commits such acts and becomes
liable to criminal prosecution.’20 In Lustig-Prean v United Kingdom,21 it was not dis-
puted that sexuality fell within the scope of art 8: it had been acknowledged earlier by
Sir Thomas Bingham MR when the circumstances giving rise to that case were before
the Court of Appeal that ‘to dismiss a person from his or her employment on the grounds
of a private sexual preference, and to interrogate him or her about private sexual behaviour,
would not appear to me to show respect for that person’s private and family life’.22 But
doubts have been expressed about whether the sado-masochistic sexual practices of con-
senting adults in private constituted private life for the purposes of art 8.23

The third and fourth issues considered by the Court bring us back to state surveil-
lance and interference with one’s home and other premises. So far as the former (surveil-
lance) is concerned, it is accepted that surveillance by the security services falls within
art 8, which applies also to practices such as telephone tapping. But although such surveil-
lance by the state is covered by art 8, it may easily be justified under art 8(2).24 The
same is true of telephone tapping.25 The Court has also held, however, that the right
to privacy in art 8 applies to the interception and monitoring of private telephone calls
by employers. In Halford v United Kingdom,26 the government argued unsuccessfully
that such communications were excluded from the protection of art 8 because there
was ‘no reasonable expectation of privacy in relation to them’.27 So far as the latter
(violation of the home) is concerned, an important issue has been the right of the police
to enter domestic premises without the consent of the householder ostensibly to pre-
vent a breach of the peace. In McLeod v United Kingdom,28 it was not disputed that
such conduct was covered by art 8. But although the existence of this common law
power of entry was saved by art 8(2), it is clear that care has to be taken before it is
exercised.29

The fifth category of cases deals with the disclosure or transmission of confidential
personal information about the individual. In MG v United Kingdom,30 it was held
that the applicant – who had been placed in care as a child – was entitled to have access
to his full social service records. These records, ‘which contain the principal informa-
tion regarding significant periods of the applicant’s formative years’, were said to ‘relate
to his private and family life’. In MS v Sweden,31 the issue was not whether the applic-
ant could secure access to personal data, but that her confidential medical records were
disclosed by her doctor to the social security authorities without her knowledge or con-
sent. Despite remaining confidential once transmitted to the social security authorities,
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the Court held that the disclosure of the information entailed an interference with 
art 8 rights. While accepting that the records remained confidential, ‘they had been
disclosed to another public authority and therefore to a wider circle of public servants’.
The Court was also concerned that the information had been collected and stored at the
clinic in connection with medical treatment, but that its subsequent communication
had served a different purpose, which was to enable the social security authorities to
assess a claim the applicant had made for compensation for an industrial injury.

C. Surveillance: acquiring information

The first way in which the privacy of the individual may be undermined is by differ-
ent techniques of surveillance in order to obtain information about him or her.32 This
may be done in a number of ways – by the state, by the press and by others: it may
involve breaking into his or her home and rifling through personal effects, it may involve
the use of bugging devices or it may involve the interception of communications of
various kinds. As far as the common law is concerned, the placing of someone under
surveillance is not in itself unlawful. But there are circumstances where various types
of surveillance may be unlawful, although only where the surveillance involves an inter-
ference with existing rights already recognised by the law. The invasion of someone’s
privacy has not by itself given cause for the courts to intervene in the past.

Trespass

Perhaps the best known example of common law protection for privacy is Entick v
Carrington,33 where John Entick’s home was the subject of an illegal entry and his 
possessions the subject of an illegal search. Although clearly a violation of his home
and his private life, his action for damages succeeded because it was also a trespass to
his property rights. In the memorable words of Lord Camden CJ, in one of the great
judgments of the common law:

No man can set his foot upon my ground without my licence, but he is liable for an 
action, though damage be nothing; . . . If he admits the fact, he is bound to show by way of
justification, that some positive law has empowered or excused him.

In that case there was no power or excuse. It is true that the officers conducting the
search were armed with a warrant issued by the Home Secretary. But this was no defence,
because the Home Secretary had no legal authority to issue the warrant in the first
place: such authority could be provided only by Parliament, save exceptionally in the
case of warrants issued in relation to stolen goods.

The value of trespass as a means of protecting privacy in modern times was high-
lighted in Morris v Beardmore,34 where the defendant was suspected of being involved
in a road accident. He left the scene and was followed to his house by the police who
entered with the permission of the defendant’s son. Despite being told to leave the house,
the police entered the bedroom of the defendant in order to take a breath specimen.
He refused to provide the specimen and was arrested. It was held by the House of Lords
that the requirement to undergo a breath test is unlawful if made as a result of a tres-
pass to land committed against the person to whom the requirement is addressed. But
an attempt to extend the law of trespass to cover surveillance by means of telephone
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tapping was made unsuccessfully in the Malone case.35 In that case there were strik-
ing similarities with Entick v Carrington, in the sense that the interception was done
under the authority of a warrant issued by the Home Secretary, who again had not
been empowered by Parliament to issue such warrants. Nevertheless the application
failed: the key difference with Entick v Carrington was that there was no violation of
the applicant’s property rights and no trespass. It was not necessary to enter the applic-
ant’s home to place the interception device which in this case had been done at the
telephone exchange.

Interference with property

The law of trespass took on a new role in relation to the use of listening devices by
the police to record conversations involving people who were suspected of involvement
in criminal activity.

In R v Khan,36 the accused was suspected of being involved in the importation of illegal drugs. The
police placed a listening device on the outside of a house which he was visiting. This was done with-
out any statutory authority, though in accordance with Home Office guidelines relating to the use of
such devices. Nevertheless, it was accepted by the Crown that the conduct of the police involved
both a trespass and damage to the property on which the device was placed. Khan was found guilty
on charges relating to the importation of drugs, the evidence against him being found mainly in tape
recordings acquired as a result of the listening device. He appealed against conviction and argued
that the evidence should not have been admitted because it had been illegally obtained and had
been obtained in breach of the ECHR, art 8. The appeal failed: in determining whether evidence
should be admitted, the illegality of the means used is not decisive. The question was whether it was
secured in circumstances which tainted the fairness of the proceedings. But although the House of
Lords thought not, the case nevertheless exposed the illegality of this particular practice.37

The ‘lack of a statutory system regulating the use of surveillance devices’ by the police
led to an expression of astonishment from the bench.38 It was all the more remarkable
for the fact that similar activity by the security service required the authority of a war-
rant from the Home Secretary under the Security Service Act 1989. (The position relat-
ing to the security services is now governed by the Regulation of Investigatory Powers
Act 2000, which is considered in section D.)

English law and practice relating to the use of listening devices by the police was
found by the European Court of Human Rights to breach art 8 of the ECHR.39 The
use of bugging devices by the police is now governed by the Police Act 1997, Part III,40

which proved to be extremely controversial at the time it was passed.41 It provides 
that ‘[n]o entry on or interference with property or with wireless telegraphy shall be
unlawful if it is authorised by an authorisation having effect under this Part’ (s 92).
Authorisation may be given to take action in respect of private property as may be
specified in the authorisation, where the authorising officer believes that the action is
necessary on the ground that it is likely to be of ‘substantial value in the prevention
or detection of serious crime’. It must also be shown that ‘the taking of the action 
is proportionate to what the action seeks to achieve’ (s 93).42 For these purposes, 
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conduct is to be regarded as serious crime only if (a) ‘it involves the use of violence,
results in substantial financial gain or is conducted by a large number of persons in
pursuit of a common purpose’, or (b) the offence is one for which a person over the
age of 18 with no previous convictions could reasonably expect to be jailed for at least
three years.43

Authorisation may be given by a chief constable; or by the Director General of the
Serious Organised Crime Agency (or his or her designate); or by any customs officer
specially designated by the Commissioners for Revenue and Customs (s 93). Following
the Regulation of Investigatory Powers Act 2000, the authorisation may also be given
by the chief constables of the Ministry of Defence Police and the British Transport 
Police, as well as the three provosts marshal.44 The authorisation should normally be
given in writing, although in urgent cases it may be given orally (s 95).45 In some cases,
the authorisation will not take effect until approved by a surveillance commissioner
appointed under s 91 of the Act.46 Approval by a commissioner is required where any
property specified in the authorisation is used as a dwelling or as a bedroom in a hotel
or constitutes office premises. Approval is also required if it is likely to yield matters
subject to legal privilege, confidential personal information or confidential journal-
istic material (s 97).47 If approval is refused by a commissioner or if an authorisation
is quashed, the authorising officer may appeal to the chief surveillance commissioner
(s 104). The chief surveillance commissioner has a duty to keep the operation of these
measures under review and to report annually to the Prime Minister (s 107).48 Com-
plaints by persons who are the subject of an authorisation under s 93 may be made to
the Investigatory Powers Tribunal established under the Regulation of Investigatory
Powers Act 2000.

Surveillance and undercover operations

Additional measures relating to surveillance are to be found in the Regulation of
Investigatory Powers Act 2000, Part II.49 This applies to surveillance activities not only
by the police but by a number of other agencies which now play a part in law enforce-
ment, including the intelligence services and HM Revenue and Customs. But the Act
does not by any means apply to all surveillance.50 Although the RIPA 2000 deals with
a wider range of activities than the use of bugging devices, it applies to this form of
surveillance as well, and thus adds what is at times a confusing layer of regulation on
top of the Police Act 1997, Part III, which remains in place, subject to a number of
amendments. The RIPA 2000 deals with what are referred to as directed surveillance,
intrusive surveillance and the conduct and use of covert human intelligence sources.51

Surveillance is directed if it is covert but not intrusive and undertaken for the purposes
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of a specific operation to obtain private information about a person.52 Surveillance 
is intrusive if covert and (a) carried out in relation to anything taking place on any 
residential premises or in a private vehicle, and (b) involves the presence of an indi-
vidual on the premises (such as a paid informer or someone who is concealed) or is
carried out by means of a surveillance device. Covert human intelligence sources may
be ‘informants, agents [or] undercover officers’.53

These different forms of activity appear from time to time in the reported cases.54

But until the RIPA 2000 they were conducted without formal legal authority (with the
exception of intrusive surveillance conducted under the Police Act 1997). The 2000
Act is designed to ensure that practice in this area is brought into line with the ECHR
by requiring that the different kinds of surveillance to which it applies are authorised
in advance.55 There is also a right to complain to the Investigatory Powers Tribunal
established under the Act about any authorisation.56 Directed surveillance may be author-
ised if necessary on one of seven grounds specified in the Act (which include national
security, the prevention or detection of crime, and the prevention of disorder) provided
that the authorised surveillance is proportionate to the end to be achieved (s 28). 
A similar regime operates for the authorisation of covert human intelligence sources
(s 29). In the case of directed surveillance, authorisation may be given by a designated
person in one of a number of specified public authorities or types of public authority.57

Predictably, these include the police and the intelligence services, but also various 
government departments, local authorities and other public bodies such as the Foods
Standards Agency. In the case of surveillance by covert human intelligence sources, 
authorisation may be given by additional specified public authorities or types of pub-
lic authority, including the Health and Safety Executive.

Intrusive surveillance is different. This may be authorised only on one of three grounds:
where necessary in the interests of national security; for the purpose of preventing or
detecting serious crime; or in the interests of the economic well-being of the United
Kingdom. Again the authorisation must be proportionate to the end to be achieved 
by carrying it out (s 32). Authorising officers are chief constables, commissioners of
police, provosts marshal, customs officers designated by HM Revenue and Customs
and the Director General of the Serious Organised Crime Agency (s 33). In the case 
of intrusive surveillance by the police and customs, an authorisation does not take 
effect unless approved by a surveillance commissioner (s 36).58 Provision is made for
intrusive surveillance to begin in cases of urgency. An appeal lies to the chief surveil-
lance commissioner by an authorising officer against any refusal by a surveillance 
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commissioner to approve an authorisation. In the case of intrusive surveillance by 
the intelligence services, the Ministry of Defence and the armed forces, authorisation
must be given by a Secretary of State, whose decision does not need to be approved
and from whose decision there is no appeal by the person seeking the authorisation.
A person who is the subject of a surveillance authorisation may make a complaint to
the Investigatory Powers Tribunal. The Act does not exclude the use of surveillance
devices to eavesdrop on conversations between lawyers and their clients. However, such
‘categorically unlawful’ conduct will not be tolerated by the courts.59

In R v Grant60 authorisation was given to place listening devices in the exercise yard of a police station,
enabling the police to pick up conversations between a suspect in a murder case and his solicitor.
Although no material produced in this way was used at the subsequent trial, the conviction of the
suspect was nevertheless overturned by the Court of Appeal. According to the court such a ‘deliberate
violation of a suspected person’s right to legal professional privilege’ was ‘so great an affront to the
integrity of the justice system, and therefore the rule of law, that the associated prosecution is 
rendered abusive and ought not to be countenanced by the court’.

Overlapping regimes

A great deal of the activity which is authorised by the Police Act 1997, Part III, would
now fall within the definition of intrusive surveillance in the RIPA 2000 as well as the
Regulation of Investigatory Powers (Scotland) Act 2000. So while the Police Act 1997
allows the use of surveillance devices in vehicles on the authorisation of the police alone,
the RIPA 2000 would require such activity to be approved by a commissioner. In fact,
the combined effect of the two regimes is that prior approval would normally be required
for many forms of surveillance: in the case of dwellings, hotel bedrooms and offices it
would be required by the Police Act; and in the case of vehicles it would be required
by RIPA. Only exceptionally could bugging devices be used on the word of the police
alone: one example would be the bugging of a known meeting place of suspected crim-
inals (such as a warehouse or a pub). The chief surveillance commissioner has been
given additional duties to keep under review the operation of RIPA, Part II.61 In addi-
tion to the ordinary surveillance commissioners for which provision is made in the 1997
Act, the RIPA provides for the appointment by the Prime Minister of assistant surveil-
lance commissioners, for purposes which are obvious from their title.62 According to
the Chief Surveillance Commissioner, ‘although faults still occur, and in some law enforce-
ment agencies there has been slippage from previous higher standards, all are currently
applying the legislation to an acceptable standard’.63

D. Interception of communications

The interception of communications has been recognised by government as a ‘patent
invasion of individuals’ privacy, and it should occur only when it is properly justified
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within the law’.64 It involves the interception of both post and telephone communi-
cations and, as technology has advanced, now includes matters such as faxes, email and
mobile phones. It has long been an offence to intercept the mail without the author-
ity of a warrant granted by the Home Secretary.65 In 1937, the practice was adopted
whereby telephone calls would be intercepted under the authority of a warrant granted
to the police or the security service by the Home Secretary.66 But the legal basis for 
the practice remained obscure.67 As we have seen, a legal challenge to the procedure in
Malone v Metropolitan Police Commissioner68 was unsuccessful on the ground that
the interception of communications did not involve the violation of any of the rights
of the applicant. There was no trespass, there was no breach of confidence, and he had
no enforceable right to privacy in English law. The matter was said by Sir Robert Megarry
V-C to be one which ‘cries out for legislation’.69 However, the practice was found to
breach art 8 of the ECHR: although art 8(2) permits limitations on a person’s art 8(1)
rights, these must be prescribed by law, a requirement which was not met by the British
practice of interception at the time.70

The statutory framework

The European Court of Human Rights did not comment on the substance of the pro-
cedures then in place for the granting of warrants by the Home Secretary to intercept
communications. In effect, it merely invited the British government to introduce 
legislation to give these procedures statutory force. This is largely what happened, 
although the Interception of Communications Act 1985 also introduced a number of
new safeguards to restrain any possible misuse of the new statutory procedures,
addressing concerns that the practice of telephone tapping had been abused in the past.71

But the 1985 Act has had to be substantially revised, for two reasons. The first is in
response to another decision of the European Court of Human Rights, Halford v United
Kingdom:72 in that case it was held that the UK was in breach of art 8 for failing to
regulate the interception of communications by employers. The second is in response
to new technology and new means of communication. In particular, the 1985 Act did
not apply to the use of cordless phones.73 These and other issues have been addressed
in the Regulation of Investigatory Powers Act 2000, Part I, although doubts were
expressed shortly after its enactment about whether even these new provisions were
sufficiently comprehensive.74

The RIPA 2000 repeals much of the 1985 Act, but the structure of the new regulat-
ory framework remains largely the same.75 This means that it is a criminal offence 
‘intentionally and without lawful authority’ to intercept a communication transmitted
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76 On the meaning of a public telecommunications system, see Morgans v DPP [2001] 1 AC 315 where 
it was held that call-logging devices were covered. But in R v Effik [1995] 1 AC 309 it was held that a
cordless phone was not covered; and in R v Taylor-Sabori [1999] 1 WLR 858 it was held that pager 
messages were not covered. Both would be regarded as private communications. This means that under
the 1985 Act any interception would not require a warrant and that evidence of the interceptions would
be admissible in legal proceedings. A warrant is now required for the interception of private commun-
ications. The drafting of the RIPA 2000, s 1 is slightly different from the drafting of s 1 of the 1985 Act
on which it is based. On the implications, see R v Sargent [2001] UKHL 54; [2003] 1 AC 347. On the
meaning of interception, see R v E [2004] EWCA Crim 1243; [2004] 1 WLR 3279.

77 The government gives the example of the situation where a kidnapper is telephoning the relatives of 
a hostage and the police wish to record the call in order to identify or trace the kidnapper. The oper-
ation will be authorised as surveillance rather than by means of an interception warrant: RIPA 2000,
Explanatory Notes. See also R v Rasool [1997] 1 WLR 1092, which presumably would be decided dif-
ferently today, for a number of reasons.

78 Telecommunications (Lawful Business Practice) (Interception of Communications) Regulations 2000, SI
2000 No 2699. These have been controversial in a number of respects, not least because they allow inter-
ception without consent ‘to investigate or detect the unauthorised use of telecommunications systems’.
This would allow the monitoring of telephone calls and emails. But the Human Rights Act 1998 is lurk-
ing in the background and any exercise of power under the Act (at least by a public authority) would
have to meet the standards set by art 8 of the ECHR.

79 Cf R v Owen [1999] 1 WLR 949.
80 See HC Deb, 6 March 2000, col 770 (Mr Jack Straw) for an explanation.
81 According to the government the request ‘would have to satisfy the law of the requesting country as well

as UK interception law’: HC Deb, 6 March 2000, col 832 (Mr Charles Clarke).

by post or by means of a public telecommunication system (s 1(1)).76 It is now also an
offence intentionally and without lawful authority to intercept a communication being
transmitted on a private communications system unless liability is excluded by s 1(6).
Section 1(6) excludes criminal liability where the interception is conducted by the oper-
ator of a private telecommunications system with the express or implied consent of the
person whose communication has been intercepted. Apart from criminal liability, an
innovation of the RIPA 2000 is the introduction of civil liability for employers and
other operators of private telecommunications systems for an interception which takes
place without consent: in this case there is liability to either the sender or the recipi-
ent of the message or both.

Lawful authority
Lawful authority under the Regulation of Investigatory Powers Act 2000 will arise in
one of a number of circumstances. The first is where both the sender and the recipient
consent to the interception or where either has consented and the interception takes
place by an undercover agent whose activities have been authorised under Part II of
the Act (s 3).77 The second is on one of the grounds specified in s 4 which gives statut-
ory authority for interception without a warrant and without any additional formal-
ity. This applies to certain communications intercepted for certain business practices
in accordance with rules made by the Secretary of State;78 under prison rules;79 in high-
security psychiatric hospitals; and in state hospitals in Scotland. Third, authority may
be provided by a warrant issued by the Secretary of State (s 5). No judicial author-
isation is required before a warrant is granted.80 There are now four grounds for the
issuing of a warrant: the interests of national security, the prevention or detection of
serious crime, safeguarding the economic well-being of the United Kingdom, and to
give effect to an international mutual assistance agreement (s 5(3)).81 The conduct author-
ised by the warrant must be proportionate to the end to be achieved, and before a 
warrant is granted consideration should be given to the possibility of the information
being obtained by other means (s 5(4)).

There is no definition of national security in the Act, although it is now ‘generally
understood to refer to the survival and well-being of the state and community and includes
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82 Cm 4364, 1999, para 14. It has also been said that the ‘normal object of a national security warrant is
to assist in the build up of an intelligence picture, for example about a suspected terrorist or terrorist
group’ (ibid).

83 Despite the government’s concern that ‘it should be used only by a narrow and tight range of agencies’:
HC Deb, 6 March 2000, col 831 (Mr Charles Clarke).

84 Cm 4778, 2000. No warrant had ever been issued to anyone else: Cm 4364, 1999.
85 HC 549 (2005–6); SE 2005/203, para 33.
86 Cm 4001, 1998, paras 10, 11.
87 Cm 4778, 2000.
88 Ibid, para 14. By 2004 numbers had fallen slightly to 1,973: HC 549 (2005–6); SE 2005/203.
89 Cm 4001, 1998, para 15. In 1994, it was said that in 1993 there were ‘no warrants currently in force

against individual subversives on the ground that they represent a threat to parliamentary democracy and
so to national security’ and that only ‘a few organisations are currently the subject of interception on that
ground’ (Cm 2522, 1994).

90 While the numbers were said to have declined in the former case (but from what to what?), in the latter
case they had ‘increased substantially’: Cm 2522, 1994.

such matters as threats to the security of the nation by terrorism, espionage and major
subversive activity but is not confined to these matters’.82 Serious crime is widely defined
to mean either (a) a crime which could reasonably lead to imprisonment for at least
three years if committed by someone over the age of 18 convicted of a first offence;
or (b) conduct that ‘involves the use of violence, results in substantial financial gain or
is conduct by a large number of persons in pursuit of a common purpose’ (s 81(3)).
An application for a warrant may be made by one of ten people specified in s 6(2):
these include chief constables and the directors general of the Security Service and the
Serious Organised Crime Agency, as well as the director of GCHQ, HM Revenue and
Customs, and the Chief of Defence Intelligence. This represents an extension of the
previous practice under the 1985 Act,83 in relation to which it was reported that war-
rants were obtained only by NCIS (replaced by the Serious Organised Crime Agency),
the Special Branch, Customs and Excise (replaced by HM Revenue and Customs), 
the RUC (now Police Service for Northern Ireland), the Scottish police, the security
service, SIS and GCHQ, but ‘no other agencies’.84

The application will be made to an appropriate minister, although the burden is 
carried mainly by the Home Secretary and the Scottish Ministers. Other ministers 
who sign warrants are the Foreign Secretary and the Secretary of State for Northern
Ireland.85 Applications are normally granted, although there are rare cases where, despite
being ‘reasonably and responsibly made’, an application is refused because the minis-
ter has decided that it does not satisfy the statutory criteria. The fact that applications
are normally but not always granted is not thought to be a problem: it shows that the
Secretary of State is not a ‘rubber stamp’.86 There has been a sharp increase in the num-
ber of warrants issued, from a total of 519 by the Home Secretary and the Secretary
of State for Scotland in 1988 to 2,022 in 1999 (with a steady increase in between).87

This substantial increase is not ‘a cause for concern’ and is due to the ‘continuing incid-
ence of serious and organised crime and an increased facility to counter it’.88 Most 
warrants relate to the prevention and detection of serious crime and it appears that
there are now very few warrants in force relating to counter-subversion: in 1997 no
warrants were in force or were issued on this ground,89 though it cannot be assumed
that this has continued to be the position. No figures are given for the warrants issued
by the Foreign Secretary or the Secretary of State for Northern Ireland.90

Safeguards and supervision

The Regulation of Investigatory Powers Act 2000, Part I, contains a number of dif-
ferent safeguards designed to ensure that there is no abuse of the powers which it author-
ises. The first is the provision for a body of commissioners to exercise oversight in 
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91 HC 883 (2003–4); SE 2004/113.
92 On which see Fenwick, p 354.
93 Cm 4001, 1998, para 31.
94 For Opposition proposals for the same in this country, see HC Deb, 6 March 2000, col 688.
95 Ibid, col 770.

relation to these different powers. The Interception of Communications Commissioner
was established under the Interception of Communications Act 1985 and the office 
is continued by virtue of s 57 of the RIPA. The Commissioner is a senior judicial 
figure and is appointed by the Prime Minister. The first holder of the office was Lord
Justice Lloyd, who was succeeded in turn by Sir Thomas Bingham, Lord Nolan and Sir
Swinton Thomas. The Commissioner has a number of duties to review the operation
of powers under the Act and he or she must report annually to the Prime Minister
regarding the discharge of these duties. The report must then be laid before Parliament,
although parts of it may be excluded in the public interest. The procedures adopted
by the Commissioner are described in these reports. The practice of the Commissioner
is to make twice-yearly visits to departments and agencies concerned with intercep-
tion and to select a sample of warrants ‘largely at random’ for close inspection. In the 
course of these visits, the Commissioner seeks to satisfy himself that ‘the warrants 
fully meet the requirements of RIPA, that proper procedures have been followed, and 
that the relevant safeguards and codes of practice have been followed’.91 There has 
been no case of a warrant being unjustified, although a number of ‘errors’ have been
acknowledged.92

The second safeguard against abuse is the provision for a tribunal to deal with a
wide range of complaints that may be made about the exercise of powers under the
Act. Tribunals of this kind were previously established under the Interception of
Communications Act 1985, the Security Service Act 1989 and the Intelligence Services
Act 1994. These different tribunals are now combined into a single tribunal, the Investiga-
tory Powers Tribunal, and Lord Justice Mummery became its first president in 2001.
The tribunal has extended powers to reflect the wider range of issues dealt with in RIPA
2000. However, the model for the new tribunal is that which was established in the
1985 Act which authorised the Interception of Communications Tribunal to deal with
complaints about the improper issuing of warrants under that Act. Although the
Tribunal had a limited jurisdiction, it received a considerable number of applications.
Between the time it was established in 1986 and 1999, it dealt with 712 complaints,
not one of which was found to have breached the Act. As Lord Nolan pointed out in
his 1997 report, the fact that not a single case succeeded ‘led to a measure of suspicion
as to the effectiveness of the Tribunal’s work’.93 But, as was pointed out, in only eight
of the then 568 cases dealt with by the Tribunal was an interception carried out with
the authority of a warrant and in each case the warrant had been properly issued.

In many countries judicial intervention takes place at the point of granting the 
warrant: it is common practice for warrants to be granted by judges rather than by
politicians.94 The enactment of the RIPA provided an opportunity to consider adopt-
ing judicial authorisation rather than judicial supervision. But the Home Secretary
expressed the view that ‘it does not necessarily follow that, just because a judicial 
warrant is required, there is a greater safeguard for the individual’.95 It is important
to note, however, that the role of the Commissioner is not confined to safeguarding
the rights of the individual. One reason for the increase in the number of Home Office
and (what was then) Scottish Office warrants is the revocation in 1992 of the quota
system which had been in operation for many years whereby a restriction was imposed
on the number of warrants issued to the Customs and Excise on the one hand and 
the police on the other. The quota system was considered by the then Commissioner
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96 Cm 2173, 1993, paras 14–16. Other reasons for the increase is that there are more phones and more
crime: HC Deb, 6 March 2000, col 830 (Mr Charles Clarke).

97 Regulation of Investigatory Powers Act 2000, s 67(8).
98 Interception evidence obtained by an unlawful interception is not admissible any more than interception

evidence obtained by lawful interception. There would otherwise be ‘a remarkable and unacceptable anomaly’
(Morgans v DPP [2001] AC 315). See also R v Sargent, note 76 above. For consideration of some of the
problems arising here, see Attorney-General’s Reference (No 5 of 2002) [2004] UKHL 40; [2005] 1 AC 167.

99 R v Preston [1994] 2 AC 130, at 144 (Lord Jauncey). There are, however, qualifications in s 18 whereby
a trial judge may order material to be disclosed for exceptional purposes in exceptional circumstances.
See generally, Standing Committee F, 28 March 2000, cols 228–39.

100 R v Preston, ibid.
101 R v E, note 76 above, at p 3289 (Hughes J).
102 R v Khan [1997] AC 558, at 576 (Lord Nolan). See also R v E, note 76 above.
103 R v Preston (note 99 above).

(Sir Thomas Bingham) who questioned whether ‘the Secretary of State should circum-
scribe his discretion to authorise the issue of warrants by reference to an arithmetical
norm’. There was ‘much to be said for dealing with applications . . . very strictly on
their merits and without reference to numerical constraints beyond those necessarily
imposed by the existence of limited facilities’.96

The exclusion of the courts
Although senior judges are thus involved as commissioners and as President of the
Investigatory Powers Tribunal, there is little role for the courts in the operation of the
Act. The tribunal is protected by a statutory provision which precludes judicial review
of its decisions, including decisions as to jurisdiction.97 Moreover, no evidence may be
adduced in legal proceedings which tends to suggest that a warrant has been issued under
the Act; or that an offence has been committed by a servant of the Crown, a police
officer, a person providing a postal service or a public telecommunications operator 
(s 17).98 This is designed to prevent ‘the asking of questions suggesting that a warrant to
intercept communications has been or is to be issued’:99 ‘neither the existence of a tele-
phone intercept under warrant nor the result thereof are to be disclosed in evidence’.100

In this country, ‘the content of interceptions may inform police investigations but may
not form part of the evidence at any subsequent trial’.101 The position compares with
evidence obtained from listening devices and other forms of surveillance by the intel-
ligence services and the police which may be disclosed not only for the purpose of pre-
venting or detecting serious crime, but also for the purpose of criminal proceedings.102

Although it might be thought that the total exclusion of interception evidence would
normally benefit the defence, there may be circumstances where the accused is precluded
from relying on evidence of the interception to rebut the case against him or her.103

E. Storing and processing information

The storage and use of information about individuals is an issue which has assumed
much greater significance as a result of the computer revolution and the greater capa-
city now to store and process personal information:

One of the less welcome consequences of the information technology revolution has been 
the ease with which it has become possible to invade the privacy of the individual. No longer
is it necessary to peep through keyholes or listen under the eaves. Instead, more reliable 
information can be obtained in greater comfort and safety by using the concealed surveillance
camera, the telephoto lens, the hidden microphone and the telephone bug. No longer is it 
necessary to open letters, pry into files or conduct elaborate inquiries to discover the intimate
details of a person’s business or financial affairs, his health, family, leisure interests or deal-
ings with central or local government. Vast amounts of information about everyone are stored
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104 R v Brown [1996] 1 AC 541, at 556 per Lord Hoffmann.
105 See Lustgarten and Leigh, ch 5.
106 See Access to Medical Records Act 1990 by which the practice is now regulated, although in a manner

which arguably permits access to too much information by employers and insurance companies, albeit
with the ‘consent’ of the individual.

107 McKenzie v Iron Trades Employers’ Insurance Association 1910 SC 79.
108 Security Service Act 1989, Sch 1 (2) and (3): see Lustgarten and Leigh, pp 153–6.
109 The work of the tribunal under the 1989 Act has been merged with that of the tribunal under the Interception

of Communications Act 1985 by the RIPA 2000.
110 The following is a necessarily condensed account which highlights the main features of the Act. For a

more detailed account, see Carey, Data Protection – A Practical Guide.
111 Case C-101/01, Criminal Proceedings Against Lindqist [2004] QB 1014.
112 Campbell v MGN [2002] EWCA Civ 1373; [2003] QB 633, Lord Phillips of Worth Matravers, at para 96.
113 Durant v Financial Services Authority [2003] EWCA Civ 1746, Auld LJ.
114 A relevant filing system is defined to mean ‘any set of information relating to individuals to the extent

that, although the information is not processed by means of equipment operating automatically in response
to instructions given for that purpose, the set is structured, either by reference to individuals or by ref-
erence to criteria relating to individuals, in such a way that specific information relating to a particular
individual is readily accessible’: Data Protection Act 1998, s 1(1).

115 Public authority for this purpose has the same meaning as in the Freedom of Information Act 2000.

on computers, capable of instant transmission anywhere in the world and accessible at the
touch of a keyboard. The right to keep oneself to oneself, to tell other people that certain
things are none of their business, is under technological threat.104

But we should not overlook the fact that the storage and use of personal information in
different forms had occurred for many years before the invention of the computer.
Obvious examples include the files maintained by the intelligence services about people
deemed to be politically subversive;105 the disclosure of medical information to insur-
ance companies and employers;106 and the blacklisting of trade unionists which was 
conducted by organisations sympathetic to employers. It goes without saying that the
common law proved of little value to regulate much of this activity and indeed failed
to develop any tools to deal with it. The use of this material did not attract liability
for conspiracy to injure,107 although there might be liability in defamation if the infor-
mation were distributed – but only if it were untrue. The Security Service Act 1989 pro-
vided a limited opportunity for individuals to complain to the tribunal established by
that Act about inquiries conducted about them by the security service, and about the
disclosure of information ‘for use in determining whether [they] should be employed’.108

At the time of writing no application has ever succeeded under the Act, although no
breakdown was given by the tribunal about the type of cases coming before it, and in
particular about how many related to surveillance and vetting by the security service.109

The Data Protection Act 1998
The important protection of this aspect of privacy is to be found in the Data
Protection Act 1998. Designed to give effect to Council Directive 95/46/EC, this
replaces the 1984 Act of the same name which applied only to computer-related data.110

It has been held that the Directive does not violate Community obligations relating to
freedom of expression, though member states are expected to have regard to freedom
of expression considerations when implementing the Directive.111 At the same time, how-
ever, the Act is to be construed in a purposive way to give effect to the Directive,112

the primary objective of which is to protect individuals’ fundamental rights, notably
the right to privacy and accuracy of their personal data held by others.113 Data for the
purposes of the 1998 Act are defined as ‘information’ which is recorded or processed
by computer; as well as any other information which is recorded as part of a relevant
filing system.114 The Act also applies to certain health records, educational records, local
authority records, and other information held by a public authority (s 1).115 These terms
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116 Durant v Financial Services Authority (above).
117 Information Commissioner, ‘The Durant Case and its impact on the interpretation of the Data

Protection Act 1998’ (2004).
118 See R (A) v Chief Constable of C [2001] 1 WLR 461.
119 These are (i) the data subject has given ‘his explicit consent’; (ii) the processing is necessary for the pur-

poses of exercising any right or duty of the data controller in connection with employment; (iii) the pro-
cessing is necessary to protect the vital interests of the data subject; (iv) the processing is carried out in
the course of the legitimate activities of a non-profit making association; (v) the information contained
in the personal data has been made public as a result of steps deliberately taken by the data subject; (vi)
the processing is necessary for purposes relating to legal proceedings; (vii) the processing is necessary for
the administration of justice, the exercise of a statutory duty or the exercise of any functions of the Crown,
a minister or a government department; (viii) the processing is necessary for medical purposes and is
undertaken by a health professional or another person who owes an equivalent duty of confidentiality;
(ix) the processing is undertaken for the purpose of ethnic monitoring; and (x) any other circumstances
specified in an order made by the Secretary of State. On the last, see Data Protection (Processing of Sensitive
Personal Data) Order 2000, SI 2000 No 417.

have been narrowly construed by the Court of Appeal,116 leading the Information
Commissioner to conclude that ‘it is likely that very few manual files will be covered
by the provisions of the [1998 Act]. Most information about individuals held in man-
ual form does not, therefore, fall within the data protection regime.’117 Some data are
described as being ‘sensitive personal data’, a term which is defined to mean personal
data consisting of any of the following information about the data subject: racial or
ethnic origin, political opinions, religious belief, trade union status, physical or mental
health or condition, sexual life, the commission or alleged commission of an offence,
and any criminal proceedings brought against him or her (s 2).118 The other key 
concept in the Act is ‘the special purposes’. This is a term which is defined to mean
journalism, artistic purposes or literary purposes (s 3).

Underpinning the Act are the eight data protection principles, with which data 
controllers must comply (s 4). These are set out in Sch 1 as follows: (i) personal data
shall be fairly and lawfully processed; (ii) they shall be obtained only for a specified
and lawful purpose; (iii) they shall be ‘adequate, relevant and not excessive’ in rela-
tion to the purposes for which they are processed; (iv) they shall be accurate and kept
up to date; (v) they shall not be kept longer than necessary for the purpose for which
the data are processed; (vi) they shall be processed in accordance with the rights of 
the data subject; (vii) appropriate measures are to be taken against unauthorised or
unlawful processing of personal data; and (viii) they shall not be transferred outside
the European Economic Area. These principles are subject to detailed interpretation in
the Act itself and, in the case of the first, it is provided additionally that at least one
of the six conditions in Sch 2 must be met. This provides that data are to be processed
only if the data subject consents, or if the processing is necessary for one of a number
of purposes which include the administration of justice and the exercise of any func-
tions of the Crown, a minister of the Crown or a government department. The other
conditions specified are that the processing is necessary for the purposes of a contract
to which the data subject is a party; to comply with any legal obligation to which the
data controller is subject; to protect the vital interests of the data subject; or for ‘the
purposes of legitimate interests pursued by the data controller or by the third party or
parties to whom the data are disclosed’. Where the data are sensitive personal data, at
least one of the ten conditions in Sch 3 must also be met.119

Data subjects and data controllers

The first of two key substantive aspects of the Act relate to the rights of the data sub-
ject, that is to say the person whose personal data are being stored and used by another.
Under the Act the data subject is entitled on request and in writing to be (a) informed
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120 Baker v Home Secretary [2001] UKHRR 1275.

by any data controller whether any personal data are being processed by the data con-
troller; (b) given a description of the personal data and the purposes for which they
are being used, as well as the people to whom they may be disclosed; and (c) supplied
with the information which is being processed and informed of the logic of any deci-
sion taken in relation to him or her (such as performance at work) which is based solely
on the ‘processing by automatic means of personal data’ (s 7). This last is designed to
protect people excluded credit because of their postal code or workers refused employ-
ment or promotion because of psychometric testing. There are a number of exceptions
to the right of access (particularly where it would necessarily involve disclosing con-
fidential information about another person), and provision is made as to the manner
in which the information should be disclosed. In some circumstances, the data subject
is entitled by giving notice in writing to require the data controller to stop processing
his or her personal data, and an application may be made to court for an order to the
data controller to correct or destroy any inaccurate personal data being stored or pro-
cessed by the data controller.

The second of the two main substantive provisions of the Data Protection Act 1998
relates to the responsibilities of data controllers. Personal data are not to be processed
unless the data controller has first registered with the Information Commissioner (s 17),
a post which is created by the Act (s 6). Those applying for registration must describe
the personal data to be processed, the purposes for which they are to be processed and
the persons to whom the data controller intends to disclose the data (s 16). They must
also provide a ‘general description of measures to be taken for the purpose of com-
plying with the seventh data protection principle’ (s 18(2)(b)). There is in addition a
duty to notify the Commissioner of any material changes to the practice of the data
controller with regard to personal data (s 20). It is an offence to process data without
being registered and to fail to notify any relevant changes (s 21). The Lord Chancellor
is empowered to make regulations to provide for the appointment of data protection
supervisors by data controllers: the role of the supervisor would be to monitor ‘in an
independent manner the data controller’s compliance with the provisions of [the] Act’
(s 23). One of the most important provisions of the Act is s 4(4) which, as we have
seen, imposes a duty on data controllers ‘to comply with the data protection principles
in relation to all personal data with respect to which he is the data controller’.

Perhaps predictably there are a number of situations where the Act does not apply
or where its application is diluted. There are at least ten such general categories of exempt
data, the first of which are data where exemption is required for the purpose of safe-
guarding national security (s 28). These are exempt from all the data protection prin-
ciples. A ministerial certificate stating that the exemption is required is enough for this
purpose, though any person affected by the issuing of the certificate may appeal to the
Information Tribunal against the certificate (s 28(4)).

In an important decision, the Information Tribunal – sitting to deal with national security appeals –
overruled a blanket certificate of the Home Secretary exempting the Security Service from much of the
Act. The Liberal Democrat MP Norman Baker wrote to the Service asking if it was processing personal
data of his and if so what such data were. The Service could neither confirm nor deny. The decision
of the Tribunal was confined to the duty of a data controller under s 7(1)(a) of the 1998 Act to
inform people from whom a request is made whether or not their personal data are being processed.
The Tribunal held that the ministerial certificate was too wide because it would ‘exempt the Service
from the obligation to respond positively to any request made to it under section 7(1)(a) of the Act,
regardless of whether national security would be harmed by a positive response in a particular case’.120

Following this decision the Home Secretary issued a fresh certificate under s 28 of the 1998 Act,
which removed the blanket exemption of the Security Service.
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consent of the parties and the relevant Minister, the Tribunal may direct that the hearing or any part of
the hearing shall take place in public: reg 23(2). See Hitchens v Home Secretary, above.

Individuals may now make an application to the Service which may be refused on the grounds of
national security only on a case-by-case basis. The new certificate provides that ‘no data shall be
exempt from the provisions of section 7(1)(a) of the Data Protection Act 1998 if the Security Service,
after considering any request by a data subject for access to relevant personal data, determines that
adherence to the principle of neither confirming nor denying whether the Security Service holds data
about an individual is not required for the purpose of safeguarding national security’. However, it has
not proved to be any easier for individuals to determine whether the Security Service processes their
personal data. In Hitchens v Home Secretary,121 the Information Tribunal dismissed an appeal from
a journalist who had asked the Security Service if it processed data about him and for access to the
files he believed that it held on him about his time as ‘an extreme left-wing student’ in the 1970s. The
tribunal upheld the Security Service’s decision not to confirm or deny whether such files existed.122

There is also an exemption from aspects of the first data protection principle for data
processed for the prevention or detection of crime or for the assessment or collection
of tax (s 29). There is then power vested in the Lord Chancellor to exempt by order
from other aspects of the first data protection principle personal data relating to the
physical or mental health of the data subject (s 30). Other exemptions relate to the
activities of regulatory bodies (s 31), personal data which are processed with a view to
publication as journalism, literature or art (s 32),123 personal data which are processed
for research purposes (including historical and statistical research) (s 33), manual data
held by local authorities (s 33A),124 personal data which the data controller is obliged
to make available to the public by statute (s 34), or otherwise disclose by virtue of any
legal obligation or court order (s 35). An exemption is also made to avoid infringing
parliamentary privilege (s 35A),125 for personal data processed for domestic purposes
(s 36) and for other miscellaneous purposes (s 37).

The Information Commissioner

Enforcement of the Act is principally by means of the Information Commissioner 
and the Information Tribunal (s 6). The Commissioner is a continuation of the office
of Data Protection Registrar under the Data Protection Act 1984, and is appointed 
by the government (‘Her Majesty by Letters Patent’ according to the statutory form)
(s 6); but neither the Commissioner nor his or her staff are to be regarded as Crown
servants. Appointments are for renewable fixed terms of up to five years each, though
the same person may not hold office for more than two terms save in exceptional cir-
cumstances where the public interest so requires. But once appointed, a Commissioner
can be removed within the term only after an address from both Houses of Parliament.
The Tribunal in contrast is appointed by the Lord Chancellor, to include a legally qualified
chairman and deputy chairmen, as well as persons to represent the interests of data
subjects and data controllers respectively. The Tribunal is a tripartite body except in
national security cases when all three members are legally qualified and in these cases
the Tribunal sits in private.126 Unlike the Tribunal appointed under the RIPA 2000,
both the Information Commissioner and the Information Tribunal are subject to judi-
cial review: there is no statutory exclusion clause ousting the courts.
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128 Data Protection Act 1998, Sch 9.
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The Commissioner may issue an enforcement notice to a data controller if the
Commissioner is satisfied that the data controller is breaching the data protection 
principles (s 40). The notice may require the data controller to take steps specified in
the notice or to refrain from conduct specified in the notice. This might include the
erasing of inaccurate data. Under s 42, any person directly affected by the processing
of any data may seek an assessment from the Commissioner as to whether the pro-
cessing is being carried out in accordance with the Act. Where such a request has been
made, the Commissioner may serve the data controller with an information notice requir-
ing the data controller to supply the specified information within a specified time 
(s 43). In the case of special purposes data, a special information notice may be issued
to ascertain whether data are being processed only for the special purposes (s 44). If
they are not, a determination may be made by the Commissioner (s 45). It is only if a
determination under s 45 has been made that an enforcement notice may be issued in
relation to special purposes data and even then normally only with the leave of a court
(s 46). It is an offence to fail to comply with an enforcement, information or special
information notice (s 47), although anyone who has been served with such a notice
may appeal to the Tribunal against the notice.127

Apart from the power to issue these various notices, the Commissioner may also apply
to a circuit judge for a warrant where there are reasonable grounds to suspect that a
data controller is contravening the data protection principles or that an offence against
the Act has been committed.128 The warrant will authorise the entry and search of premises
and the inspection, examination, operation and testing of any equipment which is found
there, and which is used for the processing of personal data. The warrant also author-
ises the seizure of any material which may be evidence that the data principles have
been violated or an offence committed. No warrant is to be issued in respect of any
personal data processed for ‘special purposes’ unless a s 45 determination has first been
made by the Commissioner. Otherwise, the Commissioner has the general duty under
the Act to promote good practice by data controllers, and also has the power to issue
codes of practice ‘for guidance as to good practice’ (s 51).129 The Commissioner is required
to report annually to Parliament and any codes of practice are to be laid before Parliament
(s 52). The Commissioner is also empowered in some cases to provide assistance to
applicants in legal proceedings, which may include bearing the legal costs (s 53).130

Data protection and the RIPA 2000

Provision is made in the RIPA 2000 to deal with the situation where it is deemed 
necessary for public authorities to secure access to communications data. Before 
the Act came into force, this was done under a voluntary regime set up under the
Telecommunications Act 1984 and the Data Protection Act 1998. It was thought 
that this ‘loosely regulated’ regime was ‘unacceptable in terms of human rights and
because, in certain cases, it has led to unacceptably high demands on the public
telecommunications operators’.131 As a result, Chapter II of Part I of the RIPA intro-
duces a statutory procedure whereby the law enforcement and other agencies can 
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6 March 2000, col 833.
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137 See McGowan v Scottish Water [2005] IRLR 167, and Martin v McGuiness 2003 SLT 1424.
138 Grobbelaar v News Group Newspapers Ltd [2001] 1 WLR 3024.

require service providers to supply communications data in defined circumstances.132

Communications data are data about the use which the individual has made of a postal
service or telecommunications system.133 Any request for such data must now be made
by an authorised officer within a relevant public authority (such as a police force or
the intelligence services). The RIPA also contains controversial provisions whereby the
police, the intelligence services and other public authorities are empowered to require
a person in possession of encrypted information to supply the key to the relevant infor-
mation (s 49).134 This power may be exercised where the information has come into
the possession of the authorities as a result of statutory powers of search and seizure,
interception of communications, surveillance or by other lawful means.135 Under the
Anti-terrorism, Crime and Security Act 2001, s 102 the Home Secretary has issued a
code of practice which provides for the retention of communications data by com-
munications providers (defined to include telephone companies and internet service
providers). This is designed to facilitate access to such data for the purposes of pre-
serving national security and preventing or detecting crime.136

F. Privacy and the press

The emphasis in this chapter so far has been on state interference with privacy. But,
as already pointed out, private parties may also be responsible for infringing the pri-
vacy of individuals. These private parties may include employers, insurance companies
and newspaper proprietors.137 It is true that some of the antics of the press will be caught
by some of the measures already discussed, most notably telephone tapping, which will
be an offence unless there is consent under s 3 of the RIPA 2000. The use of surveil-
lance devices by journalists will not require authorisation under the RIPA 2000 and
may be unlawful if a trespass is involved. But a ‘sting’ operation – in a hotel bedroom,
for example – may take place with the consent of the owner of the property.138 And
as far as data protection is concerned, we have seen that the 1998 Act expressly excludes
journalistic material. Yet the invasion of privacy by the press has given rise to great
concern in recent years. Paradoxically, indeed, it is the infringement of privacy by the
newspapers rather than by public authorities which has been primarily responsible for
the growing demands for a legally enforceable right to privacy. There is a duty under
the ECHR to take positive steps to ensure that Convention rights are observed, a duty
which ‘may involve the adoption of measures even in the sphere of relations between
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individuals’.139 In this section we consider the evolution of such a right to protect indivi-
duals from what is in effect the violation of their privacy by unwanted publicity.140

Breach of confidence

The starting point is the equitable doctrine of breach of confidence.141 The genesis of
the modern action is Prince Albert v Strange,142 which related to a number of etchings
which the Prince had made of close members of his family. The defendant had
obtained a copy of the etchings from an employee of a printer to whom they had been
given by the Prince so that they could be reproduced. The Prince secured an injunc-
tion to restrain the defendant from exhibiting the etchings. In somewhat tendentious
terms, the Lord Chancellor rejected the claim of the defendant that he was ‘entitled to
publish a catalogue of the etchings, that is to say, to publish a description or list of
works or compositions of another, made and kept for the private use of that other,
the publication of which was never authorised, and the possession of copies of which
could only have been obtained by surreptitious and improper means’.143 It was held
that an injunction could lie in property, trust, confidence or contract. In Argyll v Argyll,144

the court restrained the publication of confidential marital secrets and in doing so made
clear that ‘the court in the exercise of its equitable jurisdiction will restrain a breach
of confidence independently of any right of law’. The publication of confidential 
information can thus be restrained, even though there is no breach of contract or any
violation of property rights.145

Actions for breach of confidence have been brought on a number of occasions since
Argyll v Argyll to restrain confidential information of a wide and varied kind.146 In
one case, it was held that an action could be brought where the defendant disclosed
the existence of a sexual relationship between the applicant and another woman (a mur-
der victim) which the applicant had told the defendant in confidence.147 In another, it
was held that a newspaper could be restrained from publishing a story to the effect
that two unnamed doctors with AIDS were employed by a particular health authority
and were continuing to practise despite their condition.148 It has also been held that
there was a breach of confidence involved in the tapping of the applicant’s telephone
by a newspaper;149 but that there was no breach of confidence when it was done 
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by the police investigating criminal offences.150 As one judge has said, ‘there is no
confidence as to the disclosure of iniquity’ and the cases show that such publications
will not be restrained, even if the information was originally given in confidence.151 It
has also been said that, ‘Although the basis of the law’s protection of confidence is
that there is a public interest that confidences should be preserved and protected by
the law, nevertheless that public interest may be outweighed by some other counter-
vailing public interest which favours disclosure.’152

In Spencer v United Kingdom153 the European Commission of Human Rights found that breach of
confidence was an adequate and sufficient basis for the alleged violation of privacy in that case. The
applicants had claimed that their privacy had been violated by a series of newspaper articles which
had reported an extra-marital affair by the Earl and an eating disorder on the part of his wife. The
application was ruled inadmissible for a failure to exhaust domestic remedies. The case has been
said to have ‘given a boost’ to claims that ‘a development of the present frontiers of a breach of
confidence action could fill the gap in English law which is filled by privacy law in other developed
countries’.154

Limits of the common law

The reported cases indicate that it is almost impossible for the individual successfully
to rely on the doctrine of breach of confidence when privacy has been violated by the
police.155 There will normally be a compelling public interest consideration which will
take priority and, for this purpose, the bar is set at a low level.156 The position is 
different where the violation of privacy is by the press. Here the doctrine of breach of
confidence has proved to be more robust and has been successfully relied on in a num-
ber of different situations. But even here there are limits to just how far the common
law could protect the individual even from what have been described judicially as the
most ‘monstrous’ invasions of privacy.157 A clear example is Kaye v Robertson,158 where
a famous actor was in hospital after having been injured in an accident. Journalists
from a tabloid newspaper made their way into the hospital and interviewed and took
photographs of the applicant which they then published, announcing untruthfully that
the applicant had agreed to the publication. The applicant sought an interlocutory injunc-
tion to restrain the publication, his case being based on malicious falsehood, libel, 
battery and passing off.159

The application succeeded on the ground of malicious falsehood alone, with the nature
of the protection offered by this particular tort being felt by the court to fall some way
short of what justice required. The question of a privacy law was considered by the
Calcutt committee on privacy and related matters which was set up in 1989, ‘following
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a number of striking instances in which sections of the press had been severely criti-
cised for intruding upon accident victims and other patients in hospital, for using stolen
private correspondence or photographs and for publishing scurrilous (and sometimes
false) details of individuals’ private lives’.160 In Kaye v Robertson,161 Glidewell LJ thought
the facts of that case were ‘a graphic illustration of the desirability of Parliament con-
sidering whether and in what circumstances statutory provision can be made to pro-
tect the privacy of individuals’.162 But Calcutt recommended against the introduction
of a new tort of privacy, as many had recommended, citing ‘arguments of principle,
practical concerns and the availability of other options for tackling the problems’.163

Calcutt pinned his sails to the mast of self-regulation and proposed that the press should
be given one last chance to prove that self-regulation could work. To this end he recom-
mended the introduction of a new Press Complaints Commission – modelled on the
Broadcasting Complaints Commission164 – to replace the existing Press Council.165 Funded
by the newspaper and magazine publishing industry,166 the PCC has produced a Code
of Practice which deals with privacy.167

In 1993 Sir David Calcutt concluded that the PCC had not been effective and that
a new statutory press complaints tribunal should be established. He repeated the 
earlier recommendation for the introduction of a number of offences (such as unau-
thorised entry onto private property with intent to obtain personal information with
a view to its publication) subject to public interest defences and he advised that the
government should give full consideration to the introduction of a new tort of infringe-
ment of privacy.168 Further support for a statutory right to privacy was provided by
the National Heritage Committee of the House of Commons, which accepted that ‘a
free society requires the freedom to say or print things that are inconvenient to those
in authority’, but argued forcefully that ‘in a democratic society there must be a right
to privacy as well’, a right which must not be ‘ignored by those who claim that 
everything that everybody does is fair game, so long as it provides a saucy story’.169

The Committee rejected Calcutt’s recommendation for a statutory press complaints tri-
bunal on the ground that it was not in favour of legislation which applied to the media
exclusively and, in practice, to the press alone.170 Instead the Committee proposed the
introduction of a Protection of Privacy Bill, which would provide protection for all 
citizens and contain ‘both a new tort of infringement of privacy and criminal offences
resulting from unauthorised use of invasive technology and harassment’.171

The Press Complaints Commission

There now seems little prospect of such legislation, with the preferred route for the
legal protection of privacy being through the medium of the Human Rights Act 1998.
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Indeed, as we shall see, the Human Rights Bill was amended so as not to undermine
the work of the PCC which would like to continue to play a prominent part in the
protection of privacy. But it will do so in the shadow of the art 8 right which is now
enforceable in the British courts and under closer scrutiny from Parliament: in a major
report in 2003, the Commons’ Culture, Media and Sport Committee renewed concerns
about the independence and limited powers of the Commission. The PCC Code of 
Practice nevertheless covers a wide range of issues. Privacy is dealt with in clause 3 
of the revised code in the following terms:

3 Privacy
(i) Everyone is entitled to respect for his or her private and family life, home, health and cor-
respondence, including digital communications. Editors will be expected to justify intrusions
into any individual’s private life without consent;
(ii) It is unacceptable to photograph individuals in private places without their consent.

Private places are defined to mean ‘public or private property where there is a reasonable
expectation of privacy’. The PCC hears complaints about breaches of the Code of Practice
and a newspaper is required to print any PCC adjudication to which it is a party ‘in
full and with due prominence’. But ‘the PCC has no legal power to prevent publication
of material, to enforce its rulings or to grant any legal remedy against the newspaper
in favour of the victim’.172

Although the PCC is not a statutory body and its code of practice not legally enforce-
able, there was concern during the enactment of the Human Rights Act 1998 that it
might nevertheless be a public body for the purposes of that Act.173 This means that
it would be required to act in such a way as not to violate Convention rights and 
that it could be restrained in legal proceedings should it do so, either in the way in
which it conducted its proceedings or in the adjudications which it gave. This would
mean in particular that it would have to give due weight to the right to freedom of
expression. Concerns expressed in Parliament by Lord Wakeham (the chairman of the
PCC) led to an amendment to the Human Rights Bill and the introduction of what is
now s 12 – a solution which emphasises that unlike in some countries, in this country
freedom of expression is ‘not in every case the ace of trumps’ and must be qualified
by other societal values, even though ‘it is a powerful card’ to which the courts must
always pay proper respect.174 The amendment provides that courts are required to give
due weight to freedom of expression (s 12(4)) – which they would surely be required
to do anyway.175 But it also provides that in proceedings which relate to journalistic,
literary or artistic material, the court is to have regard – among other matters – to whether 
it would be in the public interest for the material to be published, as well as ‘any 
relevant privacy code’.

What this seems designed to achieve is that if proceedings are brought to restrain a
publication which relates to the private life of the applicant, the courts must take into
account two questions: (i) is publication in the public interest, and (ii) has the news-
paper complied with the PCC code? If the answer to both is ‘yes’, then the courts are
less likely to restrain publication than if the answer is ‘no’. In this way the PCC Code
of Practice has an indirect legal effect: it is still not legally enforceable as such, but 
failure by a newspaper to comply with it could lead to a publication being restrained.
In the words of Brooke LJ in Douglas v Hello! Ltd: ‘A newspaper which flouts cl 3 of
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the code is likely in those circumstances to have its claim to an entitlement to freedom
of expression trumped by article 10(2) considerations of privacy.’176 Compliance with
the code is, of course, not conclusive: the fact that a newspaper has complied with the
code will not be a decisive factor if, for example, the courts take the view that 
the code or the way in which it is applied falls short of Convention rights as protected
by art 8.177 So in this way the PCC itself will need to ensure that its code is applied in
a manner which reflects the requirements of art 8. But s 12 has proved to be a very
flimsy protection against a spate of injunctions by media celebrities concerned to protect
their privacy, and there is some anxiety in some quarters that the emergence of a legal
right to privacy in the slipstream of the Human Rights Act will inevitably diminish the
role of the PCC.178

G. Privacy and the Human Rights Act

By virtue of the Human Rights Act, art 8 is now enforceable in the domestic courts
against public authorities.179 This means that the exercise of different powers referred
to in sections C and D of this chapter may now be challenged under the Human Rights
Act and indeed that it may be possible to challenge some of the statutory provisions
as being incompatible with Convention rights. But although none of the legislation 
can be presumed to be watertight, it is most unlikely that many challenges will suc-
ceed. There are also unlikely to be many cases where the Human Rights Act will 
add much in practice to the legal armoury of the individual concerned that powers of
surveillance and interception have been improperly exercised. By virtue of their dif-
ferent supervisory roles, senior judges are now directly involved in the supervision and
management of the different schemes, with the substance of which they seem broadly
content, failing to uphold a single complaint that the exercise of a power to infringe
privacy has been improperly authorised. Paradoxically (again) the weight of any right
to privacy derived from the Human Rights Act is likely to be felt most acutely in the
field of private law, to protect the individual’s right to privacy from the exercise of pri-
vate rather than state power, particularly that exercised by the press.

Privacy, the Human Rights Act and the police

The issues considered in earlier parts of this chapter by no means exhaust the 
different ways by which the police and other public authorities might invade personal
liberty. Another obvious way by which privacy may be infringed is by the search of
premises,180 although as discussed in chapter 21 this is a form of infringement which
is the subject of statutory regulation. The same is true of other forms of violation such
as the taking of samples and the requirement that doctors and others hand over 
intimate personal details to the police. But there remain forms of police conduct which
do not require express statutory authority and which are not formally regulated.181 Apart
from non-directed surveillance, the keeping of files about individuals and entry on a
DNA database, other practices which infringe personal privacy include the photographing
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of demonstrators and the publishing of suspects’ photographs.182 There can be no objec-
tion to the latter course of action when a crime has been committed and the police are
looking for a suspect. But different considerations apply when the police publish the
photograph of someone whom they believe may commit a crime in the future – as in
the case of the political activists who were believed to be likely to cause trouble at the
May Day protests in London in 2001.183 Yet it is unclear whether the Human Rights
Act will add significantly to the protection of individuals distressed by these various
infringements.

It was held in Hellewell v Chief Constable of Derbyshire184 that ‘disclosure of a photo-
graph may, in some circumstances, be actionable as a breach of confidence’.185 Where
the police take a photograph of a suspect at the police station in circumstances where
the suspect’s consent is not required, ‘they are not, by law, free to make whatever use
they will of the picture so obtained’. Such a photograph will convey to anyone look-
ing at it that the subject is known to the police and is a piece of confidential infor-
mation which imposes legal obligations on the police, ‘breach of which may sound in
an action at private law’. But ‘common sense and law alike dictate that the police should
be subject to no legal sanctions if they make honest and reasonable use of a suspect’s
photograph in the fight against crime’. In such cases the police have a public interest
defence to any action brought against them for breach of confidence. Hellewell was
approved by the Court of Appeal in R v Chief Constable of the North Wales Police,
ex p Thorpe186 in which an attempt was made to challenge the disclosure of infor-
mation by the police by using public law rather than private law. This was the case where
in the exercise of a policy to disclose details of the identity of convicted paedophiles,
the police revealed the convictions of the applicants to the owners of a caravan site
where they lived. The disclosure was made in advance of school holidays which would
bring a large number of children to the site. One reason why it was necessary to pro-
ceed in Thorpe by way of judicial review rather than by way of an action for breach
of confidence was simply because the fact of the convictions was already in the pub-
lic domain, even though it may not have been known to the people to whom it was
disclosed: it was therefore not confidential.

But this ‘did not mean that the police as a public authority were free to publish infor-
mation about [the applicants’] previous offending absent any public interest in this being
done’. In dismissing the application, however, it was held that as a matter of admin-
istrative law ‘the police are entitled to use information when they reasonably conclude
this is what is required (after taking into account the interests of the applicants), in
order to protect the public and in particular children’.187 So far as Convention rights
are concerned, it is true that the Human Rights Act had not been passed when Thorpe
was decided. Nevertheless, it will not encourage those who might look to the Act that
Lord Bingham CJ should have concluded at first instance that the disclosure was justified
under art 8(2), ‘provided that the disclosure was made in good faith and in the exer-
cise of a careful professional judgment, and provided that the disclosure was limited
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to that reasonably judged necessary for the public purpose which the [North Wales
Police] sought to protect’.188 These conditions were held to have been met.189 In R (X)
v Chief Constable of West Midlands190 the police were asked to supply information
about the applicant under the Police Act 1997. It was held that such criminal records
checks did not violate art 8 of the ECHR, and also that the police are not under a duty
to allow the person who is the subject of enquiries to make representations before the
information is released.

Privacy, the Human Rights Act and the press

Although the Human Rights Act does not permit an individual to sue a newspaper for
a violation of privacy, the Act has nevertheless significantly advanced the cause of those
who have argued that self-regulation of the newspaper industry is not a secure enough
basis for the protection of privacy.191 It is true that there is no duty on the part of the
court to ‘create a free standing cause of action based on the Convention’, but there 
is nevertheless a duty ‘to act compatibly with convention rights in adjudicating upon
existing common law causes of action’.192 The jurisprudence of the Strasbourg court
led the House of Lords to construe the Rent Act 1977 so that the survivor of ‘a homo-
sexual couple were the surviving spouse of the original tenant’. This means that
cohabiting heterosexual couples and cohabiting homosexual couples ‘would be treated
alike for the purposes of succession as a statutory tenant’.193 In cases where there is no
legislation on which the courts can bite, the position is much more difficult where an
individual has claimed that his or her Convention rights have been infringed by the
actions of a private party and not a public authority. The scope of application of con-
vention rights is unclear in such a case.194 In the view of the Lord Chancellor when the
Human Rights Bill was in the House of Lords:

the court is not obliged to remedy the failure by legislating via the common law either where
a convention right is infringed by incompatible legislation or where, because of the absence
of legislation – say, privacy legislation – a convention right is left unprotected. In my view,
the courts may not act as legislators and grant new remedies for infringement of convention
rights unless the common law itself enables them to develop new rights or remedies.195

Yet it remains the case that even before the enactment of the Human Rights Act
1998, the judges were ‘pen-poised, regardless of incorporation of the Convention, to
develop a right to privacy to be protected by the common law’.196 Since the Human
Rights Act came into force, there have been a number of high profile cases brought by
celebrities and other people in the public eye seeking injunctions to restrain the pub-
lication of information about their private lives. In dealing with these cases the courts
have responded not by developing a new tort of privacy, but by absorbing Convention
rights ‘into the long established action for breach of confidence’.197 In the first of these
cases – Douglas v Hello! Ltd198 – the claimants had entered into an arrangement with
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a magazine to publish their wedding photographs. A rival magazine was about to pub-
lish unauthorised photographs of the wedding and the claimants moved to have them
stopped. It was accepted by Brooke LJ that

equity may intervene to prevent the publication of photographic images taken in breach of
an obligation of confidence. In other words, if on some private occasion the prospective claimants
make it clear, expressly or impliedly, that no photographic images are to be taken of them,
then all those who are present will be bound by the obligations of confidence created by their
knowledge (or imputed knowledge) of this restriction. English law, however, has not yet been
willing to recognise that an obligation of confidence may be relied on to preclude such unwar-
ranted intrusion into people’s privacy when those conditions do not exist.

In rejecting the claim for an interlocutory injunction, Brooke LJ also considered the
effect of s 12 of the Human Rights Act, which required him to balance ‘the compet-
ing considerations of freedom of expression on the one hand and privacy on the other’.199

But he held that this did not help the applicants, on the ground that their case based
on privacy was not a strong one. Although they tried to stop guests and others from
taking photographs at the wedding, they ‘did not choose to have a private wedding’.

In the several cases which have been decided under the shadow of the Human Rights
Act, several courts have emphasised that ‘the right to privacy which lies at the heart
of an action for breach of confidence has to be balanced against the right of the media
to impart information to the public’.200 But sometimes the balance lies in favour of 
privacy. In Venables v News Group Newspapers Ltd,201 the applicants had been con-
victed as youths for the notorious killing of a child. They sought an injunction, based on
breach of confidence, to restrain newspapers from publishing information about their
identity after their release from detention. This unprecedented application succeeded,
despite the fact that it would restrain the freedom of the press, as protected by art 10.
It was feared that if their identity were revealed following their release from detention,
the applicants would be subject to the risk of serious physical injury or even death. An
injunction was therefore granted ‘against the whole world’, the court holding that in
such exceptional circumstances it was necessary to place the applicants’ right to
confidentiality above the right of the media to publish information about them. In apply-
ing s 12 of the Human Rights Act, the court took into account arts 2 and 3 of the
Convention: having regard to art 10(2) it was held that these rights of the applicants
took priority over art 10(1), freedom of the press. In another high profile case, a famous
model succeeded in an action for breach of confidence against a newspaper which had
published an article claiming that she was a drug addict.202 The House of Lords held
that the newspaper had been entitled to disclose that the appellant was a drug addict
who was receiving treatment, but not the details of the treatment she was receiving.
The House of Lords held that this conclusion was reinforced by clause 3(i) of the Press
Complaints Commission’s Code of Practice.
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Chapter 23

FREEDOM OF EXPRESSION

The right to freedom of expression, in the words of art 10 of the European Convention
on Human Rights, includes freedom to hold opinions ‘and to receive and impart informa-
tion and ideas without interference by public authority and regardless of frontiers’. This
freedom is fundamental to the individual’s life in a democratic society.1 In the first place,
it has a specific political content. The freedom to receive and express political opinions,
both publicly and privately, is linked closely with the freedom to organise for political
purposes and to take part in free elections:

Without free elections the people cannot make a choice of policies. Without freedom of speech
the appeal to reason which is the basis of democracy cannot be made. Without freedom of
association, electors and elected representatives cannot bind themselves into parties for the
formulation of common policies and the attainment of common ends.2

So does freedom of expression closely affect freedom of religion. Lawyers remember
Bushell’s case in 1670 as having established the right of the jury to acquit an accused
‘against full and manifest evidence’ and against the direction of the judge: they should
also remember that Bushell was foreman of the jury which acquitted the Quakers William
Penn and William Mead on charges of having preached to a large crowd in a London
street contrary to the Conventicle Act.3 Moreover, liberty of expression is an integral
part of artistic, cultural and intellectual freedom – the freedom to publish books or
produce works of art, however disconcerting they may be to the prevailing orthodoxy.4

Freedom of expression has developed yet another dimension in the modern era, with
the idea of ‘commercial freedom of expression’ being used to protect corporate activity
and to challenge attempts to restrain advertising.5 But it is not clear why this particu-
lar form of commercial activity should enjoy a protected legal status.

A. The nature of legal protection

The Human Rights Act

The right to freedom of expression has been formally strengthened by the Human
Rights Act 1998, although even before the enactment and coming into force of this
measure the right to freedom of expression was winning a new prominence in the
case law, being supported by a number of powerful judicial dicta and extrajudicial
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statements.6 It is true that the bold assertion of freedom of expression in art 10 of the
ECHR is subject

to such formalities, conditions, restrictions or penalties as are prescribed by law and are neces-
sary in a democratic society, in the interests of national security, territorial integrity or public
safety, for the prevention of disorder or crime, for the protection of health or morals, for the
protection of the reputation or rights of others, for preventing the disclosure of information
received in confidence, or for maintaining the authority and impartiality of the judiciary.

In this sense it is the most heavily qualified of all the Convention rights, paradoxically
perhaps in light of Lord Steyn’s acknowledgement of freedom of expression as 
‘the lifeblood of democracy’.7 Nevertheless, the Human Rights Act contains special 
protection in the sense that no remedy is to be granted which affects the exercise of
the Convention right to freedom of expression without ensuring that the respondent
has been notified of the proceedings and given an opportunity to reply (s 12(2)). This
is particularly important in the context of an application for an interim injunction to
restrain a publication. So too is the parallel requirement that interim relief is not to be
granted before a trial ‘unless the court is satisfied that the applicant is likely to estab-
lish that publication should not be allowed’ (s 12(3)). In all cases ‘the court must have
particular regard to the importance of the Convention right to freedom of expression’
(s 12(4)).8

But the courts seem poised to take a cautious approach to these provisions, which
are said not to require them ‘to treat freedom of expression as paramount’ and are not
‘intended to direct the court to place even greater weight on the importance of freedom
of expression than it already does’.9 In fact the Human Rights Act has made only a
limited impact in the field of freedom of expression, despite the very robust judicial
dicta in its defence to which we have already referred. Part of the reason for this lim-
ited impact is that ‘the courts emphasised the importance of freedom of expression or
speech long before the enactment of the 1998 Act’.10 Indeed, a number of important
decisions have been taken in recent years to extend the boundaries of free speech quite
independently of the Human Rights Act (although clearly within its shadow),11 but 
perhaps not as far as many would like. Another reason for this limited impact of art
10 has been the willingness on the part of the courts to have the fullest regard for the
rights and freedoms of others.12 So we find that the rights of the press – and others –
have been subordinated to the demands of copyright,13 defamation,14 ‘public morality’,15

national security,16 and confidentiality.17 Indeed, in the last case the Act may have helped
fashion a new restraint on press freedom by encouraging the development of an
enforceable right to privacy on the back of the equitable doctrine of breach of con-
fidence. These developments reflect an appreciation on the part of the judges that large
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newspapers can be engines of oppression and that newspaper proprietors, editors and
journalists can trespass on the rights of others while exercising their own.

Freedom of expression: rights and restraints

The Human Rights Act is not the only source of protection for freedom of expression.
It has been said that freedom of expression is a ‘sinew of the common law’.18

Individuals are thus free to speak and write what they like, provided that what they
say is not otherwise unlawful. Protection is provided by the law of parliamentary priv-
ilege for proceedings in Parliament19 and there is now a growing body of legislation
which in different ways promotes and protects freedom of expression. There is now a
statutory right to information under the Data Protection Act 1998 and the Freedom
of Information Act 2000.20 Both of these measures will aid the work of the investi-
gative journalist, whose role has been celebrated judicially.21 Also important in this respect
is the Contempt of Court Act 1981, s 10, which protects the journalist from having
to reveal his or her sources, although as discussed in chapter 18, this provision has
been narrowly construed against the journalists by the courts. Apart from these mea-
sures facilitating access and protecting the sources of information, the Public Interest
Disclosure Act 1998 provides a limited protection for ‘whistleblowers’, that is to say
workers who bring into the public domain serious concerns about the conduct of their
employer’s business.22 It remains the case nevertheless that freedom of expression is
subject to a wide range of restrictions, many of which are long-standing and most of
which are likely to withstand challenge under the Human Rights Act 1998.

Restrictions are of two kinds: the first is censorship of material by state authorities
before it is published or displayed, and the second is the imposition of penalties or the
granting of redress in the case of someone specifically harmed by the material, after
the event. Restrictions of the first kind have often been viewed with great suspicion,
and have been strongly deprecated by the US Supreme Court in cases arising under the
free speech guarantee in the First Amendment. Yet despite Blackstone’s insistence 
that free speech meant ‘laying no previous restraints upon publication’,23 there is still
some censorship in Britain, particularly of films and video recordings, though there are
also restrictions imposed by Parliament and by governments on what may be broad-
cast on television and radio.24 Thus, in 1988, the Home Secretary instructed the BBC
and the IBA not to broadcast interviews with members or supporters of named organ-
isations which included terrorist groups and also Sinn Fein, a lawful political party.25

Although there is now no prior censorship of the press, there are important rules on
newspaper ownership which are designed to ensure that transfers operate in the public
interest. So far as other restrictions are concerned, there is a wide range of criminal
offences which restrict free speech. These offences exist to protect the security of the
state and public order; to protect public morality by punishing the publication of obscene
material; and by virtue of the law on contempt of court, to maintain the authority and
impartiality of the judiciary. Restrictions imposed by the law of defamation exist to
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protect the rights and reputations of others, while the developing law on breach of
confidence may help to prevent the disclosure of information received in confidence.26

These different restrictions will now be examined in turn, with the exception of the law
relating to contempt of court which was dealt with in chapter 18. Limits on free speech
which relate to public meetings and demonstrations will be considered in chapter 24
and the Official Secrets Acts and other national security restraints in chapter 25.

B. Censorship and prior restraints

Theatres27

For many years dramatic and operatic performances in Great Britain were subject 
to the prior censorship of the Lord Chamberlain, an officer of the royal household.
The Theatres Act 1968 abolished the requirement that plays should receive a licence
before being performed.28 Theatres are now licensed by local authorities, but only in
regard to such matters as public health and safety. In place of censorship, rules against
obscenity similar to those in the Obscene Publications Act 1959 are applied to the per-
formance of plays, subject to a defence of public good. Other criminal restraints placed
on theatrical performances are in respect of the use of threatening, abusive or insult-
ing words or behaviour intended or likely to stir up racial hatred29 or occasion a breach
of the peace.30 Prosecutions for these various offences, including obscenity, require the
consent of the Attorney-General in England and Wales. There may be no prosecution
at common law for any offence the essence of which is that a performance of a play
is ‘obscene, indecent, offensive, disgusting or injurious to morality’; nor may there be
prosecutions under various statutes relating to indecency (1968 Act, s 2(4)), an import-
ant safeguard against moral censorship. However, in 1982 a private prosecution of 
the director of the National Theatre’s production of The Romans in Britain was with-
drawn after the judge had decided that the Sexual Offences Act 1956, s 13 (relating
to gross indecency between males) could apply to simulated homosexual acts on
stage.31

Cinemas32

Censorship of films originated unintentionally with the Cinematograph Act 1909, which
authorised local authorities to license cinemas in the interests of public safety, mainly
against fire. In fact, with the approval of the courts,33 local authorities extended the
scope of licensing to other matters to include the approval of the films shown in licensed
cinemas. In the Cinematograph Act 1952, and more recently in the Cinemas Act 1985,
Parliament confirmed the power of licensing the films shown and required licensing
authorities to impose conditions restricting children from seeing unsuitable films.
Licensing authorities are now the district councils and the London borough councils:
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they may delegate their powers to a committee or to the local magistrates. The main
work of censorship of films is undertaken by the British Board of Film Classification
(previously the British Board of Film Censors), a non-statutory body set up by the film
industry, with the approval of central and local government. The board is responsible
for the classification of films with special reference to the admission of young children
and others under 18. Although a licensing authority normally allows the showing of
films which have been classified by the board, the authority may not transfer its func-
tions to the board and must retain power to review decisions of the board.34 Thus it
may refuse a local showing to a film classified by the board; it may vary the board’s
classification; or it may grant permission to a film refused a certificate by the board.
Powers of local censorship are not popular with the film industry, but a case can be
made for maintaining some local option in issues of public morality.

The relationship between the system of film censorship and the law of obscenity and
public indecency has caused many difficulties. By the Criminal Law Act 1977, s 53,
the public showing of films was brought within the Obscene Publications Act, subject
to a defence that showing a film is for the public good in the interests of drama, opera,
ballet, or any other art, or of literature or learning. The consent of the Director of Public
Prosecutions is required for a prosecution, and for the forfeiture of certain films. The
Video Recordings Act 1984 (as amended)35 established a scheme for the censorship of
video recordings, under which it is an offence to supply (whether or not for reward)
any recording for which no classification certificate has been issued. Certain record-
ings are exempt from this requirement (such as those concerned with sport, religion
or music and those designed to be educational) and so are certain kinds of supply. A
video work may not, however, be an exempted work if to any extent it depicts or is
designed to encourage such matters as ‘human sexual activity or acts of force or restraint’
(s 2(2)(a)).36 Nor is it exempt if to any extent it depicts criminal activity which is likely
to any significant extent to stimulate or encourage the commission of an offence.37

Classification is conducted by the British Board of Film Classification, which may 
certify that a video work is suitable for general viewing, suitable only for persons over
the age of 18,38 or that it is to be supplied only in a licensed sex shop.39

The press: ownership and self-regulation

The historic freedom of the press means that, subject to the civil and criminal
restraints on publication which will be considered later, any person or company may
publish a newspaper or magazine without getting official approval in advance. For 
economic reasons, this liberty is unlikely to be exercised effectively on a national scale
except by a very few newspaper publishers. Fears of a movement towards monopoly
conditions in sectors of the press led to the enactment of provisions to ensure that 
newspaper mergers above a certain scale did not take place in a manner contrary to
the public interest. The current regime is now to be found in the Enterprise Act 2002,
which was extended with modifications to media mergers by the Communications Act
2003. This replaced the procedure that operated under the Fair Trading Act 1973.
Although the new procedure is ‘radically different from the old’, the Secretary of State
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expects there to be ‘considerable continuity in the substantive assessment of public 
interest issues’.40 Media mergers under the new regime may involve advice, assess-
ment and judgment by the Office of Communications (OFCOM), the Office of Fair
Trading and the Competition Commission, and ultimately a merger may be blocked
or modified by the Secretary of State on public interest grounds. These grounds relate
to the need for accurate presentation of news in newspapers, free expression of opinion
in newspapers, and a sufficient plurality of views in the newspaper market.41 Under
the regime operating between 1973 and 2003, 50 newspaper cases were considered 
by the Competition Commission and its predecessor, the Monopolies and Mergers
Commission. Concerns were raised in ten cases, one of the best known being the 
proposed transfer of the Bristol Evening Post to Mr David Sullivan, who held a 50
per cent interest in the company publishing the Sunday Sport and The Sport, both of
which are said to operate at the lower end of the tabloid market.42 Yet despite these
initiatives, the British newspaper industry remains heavily concentrated in the hands
of a few proprietors. Indeed, in 1995–6 the four principal newspaper publishers – 
News International, Mirror Group, United Newspapers, and Associated Newspapers
– controlled between them 85 per cent of the national daily and 88.7 per cent of national
Sunday circulation.43

Freedom of expression is capable of being abused: ‘Newspapers are sometimes irre-
sponsible and their motives in a market economy cannot be expected to be unalloyed
by considerations of commercial advantage.’44 Sensational reporting, intrusive invest-
igations and careless editing may cause unjustified distress to private individuals. As we
saw in chapter 22, the Press Complaints Commission was created in 1991. Established
as an alternative to a statutory tort of privacy, it replaced the Press Council which 
had been formed by the newspaper industry in 1953,45 and was seen as a last chance
for the proprietors to show that self-regulation could work. There are 17 members 
of the Commission, which, as we have also seen, is funded by a voluntary levy of 
newspaper and magazine publishers: apart from the independent chair, there are 
nine independent members with no press connections and seven senior editors drawn
from the national and regional newspapers and magazines. Its primary responsibilities
include the handling of complaints of alleged violations of the Code of Practice which
was published in 1991 (by the newspaper industry) to regulate its conduct on a range
of matters dealing mainly with accuracy and privacy. The Code is kept under scrutiny
and has been amended on a number of occasions since, as in 1993 when a new clause
was inserted on the use of listening devices, in 1998 when a new clause was introduced
in anticipation of the Human Rights Act 1998, and in 2004 when provisions were
included to prohibit payments by newspapers to witnesses in criminal trials. Where
there is a breach of the Code leading to a formal adjudication by the Commission, the
publication concerned must publish the critical adjudication ‘in full and with due promin-
ence’, but the Commission does not award compensation to successful complainants,
nor does it have the power to impose financial penalties. Although the Code of Practice
is not legally enforceable,46 it has been given statutory recognition and an indirect legal
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effect by the Human Rights Act 1998.47 Nevertheless, the Court of Appeal has dis-
couraged parties appearing before it from relying on decisions of the Press Complaints
Commission ‘which at best are no more than illustrative’ of how it ‘performs its dif-
ferent responsibilities’.48

C. Regulation of television and radio49

The BBC

In the case of broadcasting, technical reasons have so far prevented access to the 
medium being open to all comers as in the case of the press. Even if all broadcasting
were to be provided by privately owned companies, it would still be necessary for a
regulatory agency to allocate channels and wavelengths to them. Until 1954, the
British Broadcasting Corporation enjoyed a public monopoly of all broadcasting in the
United Kingdom and it still provides a large share of broadcasting services. The BBC
is a corporation set up by royal charter and its chairman and governors are appointed
by the Crown on the advice of the Prime Minister. It transmits broadcasts throughout
the United Kingdom under licence from the government issued under the Wireless
Telegraphy Acts.50 Although the BBC is mainly financed by a grant from the exchequer,
equivalent to the net revenue of television licence fees, the structure of the BBC seeks
to maintain its independence of the government of the day. The BBC’s charter was
renewed in 1996 for a period of ten years,51 together with a new agreement between
the corporation and the government whereby the broadcaster is subject to a number
of duties. These are similar in terms to those imposed on the commercial broadcasters
by legislation. Questions have been raised whether the BBC should be regulated by legis-
lation rather than royal prerogative, but this was rejected by the National Heritage
Committee in 1993 on the ground that the present arrangements ‘gave the BBC flexib-
ility and that it helped its independence’.52 But although the charter is debated by both
Houses of Parliament before it is granted by the Queen in Council,53 this is a poor sub-
stitute for legislation which would give MPs ‘the opportunity to debate the substance
of the statutes and to move detailed amendments’.54 This issue was not revisited when
the Culture, Media and Sport Committee reviewed the BBC in 1999.55

Certain duties are imposed on the BBC: it must broadcast a daily account of the
proceedings in Parliament and any minister of the Crown may require announcements
to be broadcast. The minister responsible for broadcasting (in 2005 the Secretary of
State for Culture, Media and Sport) may require the BBC not to broadcast certain mat-
ters. The BBC may not broadcast its own opinions about current affairs or matters of
public policy, being under a duty to do all it can to treat controversial subjects with
due accuracy and impartiality, ‘both in the Corporation’s news services and in the more
general field of programmes dealing with matters of public policy, or of political or
industrial controversy’. But ‘due impartiality does not require absolute neutrality on
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every issue or detachment from fundamental democratic principles’, the meaning of
which is not specified. The BBC should also seek to ensure that programmes do not
include ‘anything which offends against good taste or decency or is likely to encour-
age or incite to crime or lead to disorder or to be offensive to public feeling’.56 In an
emergency the government may take over the BBC’s broadcasting facilities. Apart 
from these specific powers, the government may not control the BBC’s programmes,
although it may bring great pressure to bear, and disputes may erupt between the gov-
ernment and the BBC, as in 2003 when the government vigorously contested a claim
by a BBC journalist that it had deliberately exaggerated Saddam Hussein’s weapons
capabilities in the run up to the invasion of Iraq in that year.57

Commercial television and radio

Television and radio services financed by advertising are now governed by the Broad-
casting Acts 1990 and 1996, and by the Communications Act 2003. The Office of
Communications (OFCOM) is the regulatory authority, replacing a number of bodies
which previously performed a regulatory role, including the Independent Television
Commission and the Broadcasting Standards Commission. As such, OFCOM is one
of a growing number of regulators operating in British public life with what is by now
a familiar mixture of roles and responsibilities, sometimes performing duties (such as
the issuing and renewal of licences) that in the past were the responsibility of the Secretary
of State. It is also the case that OFCOM’s duties apply not only to broadcasting but
also to telecommunications. So far as broadcasting is concerned, OFCOM is required
to ensure the ‘availability throughout the United Kingdom of a wide range of television
and radio services which (taken as a whole) are both of high quality and calculated to
appeal to a variety of tastes and interests’.58 It is also required to ensure that there is
a ‘sufficient plurality of providers of different television and radio services’, as well as
the application of standards to protect the public from the inclusion of ‘offensive and
harmful material’ in broadcasting services.59 These obligations are in addition to the
duty to ensure that standards are in place to provide adequate protection to the public
‘and all other persons’ from both unfair treatment in programmes and unwarranted
infringements of privacy by broadcasters.60

Curiously, OFCOM has no statutory duty to promote or uphold the right to free-
dom of expression, and indeed many of the foregoing duties are about restraints on
free speech. But as a public authority, OFCOM is clearly bound by the obligations 
of the Human Rights Act and art 10 of the ECHR. OFCOM is, however, required 
to produce a code to promote certain statutory objectives dealing with broadcasting 
standards. There are 12 statutory objectives which cover both programme content and
advertisements, and include a requirement of impartiality on matters of political or 
industrial controversy, a requirement that news is reported with ‘due accuracy’, and a
requirement that the public are protected from harmful and offensive material.61 The
main restraint on advertising relates to political advertising. This is widely defined to
mean (a) an advertisement which is inserted by or on behalf of a political organisation;
(b) an advertisement which is directed towards a political end; or (c) an advertisement
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which has a connection with an industrial dispute.62 Licence holders are required to
comply with the standards code and OFCOM is required to establish procedures 
to deal with complaints that the standards have been breached.63 OFCOM has also
acquired the obligation to ensure that licence holders comply with the fairness code
that was issued by the Broadcasting Standards Commission under the Broadcasting Act
1996,64 this obligation having been transfered to OFCOM by the 2003 Act.65 There is
now a single code issued by OFCOM which deals with both standards and fairness
issues.66

The Broadcasting Code

The Broadcasting Code – which applies to the BBC as well as the other broadcasters
– acknowledges that ‘Freedom of expression is at the heart of any democratic state’,
and that ‘broadcasting and freedom of expression are intrinsically linked’. But it is also
stated that with ‘such rights come duties and responsibilities’, and it is the function of
the Code to set boundaries for the broadcaster. Following the legislation these are of
two kinds, one relating to standards and the other to fairness. The standards require-
ments amplify the matters specified in the legislation and give guidance on protecting
young people, on protecting all members of the public from harmful and offensive 
material, and on ensuring that material likely to encourage disorder or crime is not
included in broadcasts. The guidance also seeks to ensure that broadcasters exercise
responsibility in dealing with religion, and it indicates what is needed to comply with
obligations relating to due impartiality. A separate chapter on elections and referen-
dums reminds the broadcasters about various legal obligations but also advises them
that due weight must be given to ‘the coverage of major parties during the election
period’. The main parties for this purpose are the three national parties, extended in
Scotland and Wales to include the principal nationalist parties. The broadcasters are
also advised that they must consider giving ‘appropriate coverage’ to other parties and
independent candidates ‘with significant views and perspectives’.

So far as the fairness provisions are concerned, these emphasise the need to deal fairly
with contributors to programmes and the need to obtain ‘informed consent’ from those
who take part. This means that contributors should be told ‘the nature and purpose
of the programme, what the programme is about, and be given a clear explanation 
of why they were asked to contribute’. It is also provided that guarantees about 
confidentiality and anonymity ‘should normally be honoured’. A related chapter of the
Code on privacy provides that any breach of privacy must be warranted, and if the
reason for breach of privacy is based on the public interest, the broadcaster must be
able to demonstrate that the public interest outweighs the right to privacy. Special pro-
visions deal with surreptitious filming and with people caught up in distressing events.
Complaints about a breach of the fairness or privacy provisions of the Code may be
made to OFCOM by someone affected or by someone authorised by him or her,67 and
it may refuse to entertain a fairness complaint relating to unjust or unfair treatment if
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the person making the complaint does not have a sufficient interest.68 Other restrictions
on complaints mean that they cannot be considered where the matter complained of
is the subject of court proceedings, or if it appears to OFCOM that the person affected
has a remedy by way of legal action in a court of law. Additional powers under the
Communications Act 2003 mean that where a broadcaster ‘deliberately, seriously or
repeatedly’ breaches the Code, OFCOM may impose statutory sanctions on the broad-
caster, which include a financial penalty.

The role of the courts

A few attempts have been made to challenge broadcasting content in the courts. A
difficulty with the BBC, however, is that it was established under the prerogative and,
at least until the CCSU case,69 it was unclear to what extent those exercising power
under the prerogative were subject to judicial review. As late as 1983, the High Court
in Northern Ireland was unwilling to enforce the BBC’s policy of political impartial-
ity in an action brought by the Workers’ Party contesting election broadcasting.70 It 
is now well accepted, however, that the BBC is subject to judicial review.71 So in Houston
v BBC,72 an interim interdict was granted to restrain the corporation from broadcast-
ing in Scotland an extended interview with the Prime Minister three days before the
local government elections. It was accepted that the pursuers had established a prima
facie case that the broadcast would violate the BBC’s duty, under the terms of its licence,
to treat controversial subjects with due impartiality and that the balance of convenience
favoured the granting of relief to prevent the programme being broadcast until after
the close of the poll. The BBC is a public authority for the purposes of the Human Rights
Act, which means that it not only enjoys Convention rights but that it must respect
the Convention rights of others.

In R (Pro-Life Alliance) v BBC73 the broadcasting authorities refused to carry the pictures of a party
election broadcast which had been submitted by the Alliance. The broadcast contained ‘prolonged and
deeply disturbing’ images of an aborted foetus which the broadcasters believed to be contrary to their
obligations to maintain taste and decency. It was argued for the Alliance in legal proceedings that this
‘censorship’ of the broadcast by the broadcasters violated art 10 of the ECHR. In reversing a decision
of the Court of Appeal, the House of Lords (by a majority) disagreed, with Lord Hoffmann in a robust
speech expressing the view that it is not unreasonable to require political parties to comply with 
standards of taste and decency which are ‘not particularly exacting’.

In contrast to the position of the BBC, there has never been much scope for disput-
ing that – as statutory bodies – the commercial television and radio sector is subject
to judicial review. This would be particularly true of the regulatory authorities such
as OFCOM and its predecessor bodies such as the Independent Television Authority
and the Independent Broadcasting Authority. But although the IBA like everyone else
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was required to observe the law, and although the IBA’s decisions were subject to judi-
cial review, the court did not show a desire to assume the role of censor.74 A similar
restraint has been shown in the cases which have been brought to challenge party elec-
tion broadcasts (more fully explained in Chapter 9 D) and now the operation of the
statutory restrictions on political advertising,75 although there are exceptions to such
restraint.76 There are also cases where the television or radio company itself may be
the subject of legal proceedings.

In R v Central Independent Television plc77 the respondents were due to broadcast a programme on
the work of the obscene publications squad of Scotland Yard and in particular about the work of
detectives engaged in tracing a man who was imprisoned on two charges of indecency. The man
had previously been married to Mrs R who was the mother of his child and there was concern that
the programme contained scenes which would identify the mother and the child, causing the latter
distress. Invoking the parental jurisdiction of the court, the mother moved successfully to have the
moving pictures of the father obscured, a decision reversed by the Court of Appeal which held that
the press and broadcasters were entitled to publish the results of criminal proceedings, even though
‘the families of those convicted had a heavy burden to bear and the effect of publicity on small chil-
dren might be very serious’.

In a robust defence of freedom of expression, in a case where it was perhaps unneces-
sary, Hoffmann LJ said:

Publication may cause needless pain, distress and damage to individuals or harm to other aspects
of the public interest. But a freedom which is restricted to what judges think to be respons-
ible or in the public interest is no freedom. Freedom means the right to publish things which
government and judges, however well motivated, think should not be published. It means the
right to say things which ‘right-thinking people’ regard as dangerous or irresponsible. This
freedom is subject only to clearly defined exceptions laid down by common law or statute.

It is to a consideration of some of these exceptions that we now turn.

D. Offences against the state and public order

Sedition

It is an offence at common law to publish a seditious libel or to utter seditious words.
In 1886, at a trial of Socialist leaders for speeches made at a demonstration in
Trafalgar Square which had been followed by disorder, a seditious intention was defined
very widely as:

an intention to bring into hatred or contempt, or to excite disaffection against the person of,
Her Majesty . . . or the government and constitution of the United Kingdom, as by law 
established, or either House of Parliament, or the administration of justice, or to excite Her
Majesty’s subjects to attempt, otherwise than by lawful means, the alteration of any matter
in Church or State by law established, or to raise discontent or disaffection amongst Her Majesty’s
subjects, or to promote feelings of ill-will and hostility between different classes of such 
subjects.78

CAAC23  8/8/06  4:10 PM  Page 551



 

552 Part III · The citizen and the state

79 (1909) 22 Cox CC 1.
80 R v Caunt (1947) Unreported. See An Editor on Trial, 1948; and E C S Wade (1948) 64 LQR 203.
81 Smith and Hogan, Criminal Law, p 968; cf Boucher v R [1951] SCR 265.
82 [1991] 1 QB 429.
83 [1951] SCR 265.

But at the same time it was explained that it is not seditious to point out errors or
defects in the government or constitution of the United Kingdom, to seek to bring about
changes in Church or State by lawful means or, with a view to their removal, to draw
attention to matters which were tending to produce ill-will or hostility between classes
of Her Majesty’s subjects. In prosecutions for seditious libel, the element of incitement
to violence was stressed. In R v Aldred, a journal advocating independence for India
published articles which commended political assassination soon after an assassination
by an Indian nationalist had occurred in London; Coleridge J told the jury that sedi-
tion implied violence or lawlessness in some form and said, ‘the test is this: was the
language used calculated, or was it not, to promote public disorder or physical force
or violence in a matter of State?’ Aldred, editor of the journal, was convicted.79

The test of whether the words were calculated (that is, likely) to promote violence
was not followed in R v Caunt, where Birkett J directed the jury that proof of inten-
tion to promote violence was an essential part of the offence:

At a time shortly before the creation of the state of Israel, when British troops in Palestine were being
subjected to terrorist atrocities and soldiers had been murdered, the editor of the Morecambe and
Heysham Visitor published a leading article attacking British Jews in virulent terms and calling for Jews
to be ostracised. The article ended with a suggestion that violence might be the only way to bring
British Jews to the sense of their responsibility to the country in which they lived. Notwithstanding
these words, the jury acquitted the editor of having published a seditious libel.80

Such a case provided a severe test for the principle of free speech. A possible comment
on the outcome is that the jury shared the editor’s views or at least did not find his
anti-Semitism so abhorrent to them that he should be punished for having published
them. On the other hand, given the judge’s direction on the law of seditious libel, the
jury may not have been satisfied beyond reasonable doubt that the editor was intend-
ing to incite his readers to violence: in evidence he had denied any such intention, while
adhering to the words of his article. It is fundamental in such a case that a jury does
not give reasons for its verdict, nor need the jurors each come to their decision by the
same route. Nevertheless, the scope of sedition has appeared to change in the sense
that the prosecution must now show an intention to promote violence and disorder
over and above the strong criticism of public affairs.81 Further developments took place
in R v Chief Metropolitan Stipendiary Magistrate, ex p Choudhury.82

This case concerned an attempt to bring criminal charges against Mr Salman Rushdie, author of The
Satanic Verses. It was alleged that publication constituted seditious libel on the ground that ‘it raised
widespread discontent and disaffection among Her Majesty’s subjects, contrary to common law’. When
the magistrate refused to issue the summons, the applicants sought judicial review of his decision,
thereby providing an opportunity for reconsideration of the scope of seditious libel. Agreeing with the
magistrate, the Divisional Court followed the Supreme Court of Canada in Boucher v R,83 where it
was held that ‘the seditious intention on which a prosecution for seditious libel must be founded is
an intention to incite to violence or to create public disturbance or disorder against His Majesty or
the institutions of government’. Apart from thus reinforcing the requirement of an intention to pro-
mote violence, this indicates a further qualification: namely that sedition can no longer be constituted
by an intention to promote feelings of ill-will and hostility between different classes of subjects. According
to Watkins LJ, not only must there be proof of an incitement to violence in such cases, ‘but it must
be violence or resistance or defiance for the purpose of disturbing constituted authority’. In this case,
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given the absence of any element of attacking, obstructing, or undermining public authority, the court
held that the magistrate was bound not to issue the summonses.

It would thus appear that there is no basis in the future for a prosecution for sedition
in cases such as Caunt, or indeed in any other case where the accused is advocating
radical change by peaceful means.84

Incitement to disaffection85

Parliament has on several occasions legislated to prevent the spread of disaffection, mainly
to protect members of the armed forces, who might otherwise be exposed to attempts
to persuade them to disobey their orders. The Incitement to Mutiny Act 1797, passed
following the Nore mutiny, made it a felony maliciously and advisedly to endeavour
to seduce members of the armed forces from their duty and allegiance to the Crown
or to incite members to commit any act of mutiny. Although the 1797 Act has been
repealed, the Aliens Restriction (Amendment) Act 1919, s 3, still prohibits an alien from
causing sedition or disaffection among the civil population as well as among the armed
forces; and it is an offence for any alien to promote or interfere in an industrial dis-
pute in any industry in which he or she has not been bona fide engaged in the United
Kingdom for at least two years preceding an alleged offence. The Police Act 1996, 
s 91, replacing legislation first passed in 1919 at a time of serious unrest within the
police, prohibits acts calculated to cause disaffection among police officers or to induce
them to withhold their services or commit breaches of discipline. Under the Incite-
ment to Disaffection Act 1934, which passed through Parliament against severe criti-
cism from a variety of quarters, it is an offence maliciously and advisedly to endeavour
to seduce a member of the armed forces from his duty or allegiance.

The 1934 Act contains stringent provisions for the prevention and detection of 
the offence, including wide powers of search on reasonable suspicion, but a warrant 
may be issued only by a High Court judge. Moreover, it is an offence for any person,
with intent to commit or to aid, counsel or procure commission of the main offence,
to have in his or her possession or under his or her control any document of such a
nature that the distribution of copies among members of the forces would constitute
that offence. Notwithstanding the safeguards in the Act, it does restrain certain forms
of political propaganda; and it could be used to suppress or interfere with the distri-
bution of pacifist literature. Prosecutions under the Act in England require the consent
of the Director of Public Prosecutions. This consent was given between 1973 and 1975
for prosecution of members of a campaign for the withdrawal of British troops from
Northern Ireland in respect of leaflets which they had prepared. One conviction was
upheld by the Court of Appeal.86 The accused has a right to jury trial: it would be a
matter for the jury to decide whether a leaflet which gave information to a soldier about
procedures for leaving the army and his or her rights as a soldier was an attempt to
seduce him or her from duty or allegiance to the Crown.
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Blasphemy

While it continues to be a common law offence to utter or publish blasphemous words
and writings, the old precedents which held that it is blasphemy to deny the truth of
the Christian religion or the existence of God have ceased to be helpful. ‘If the decen-
cies of controversy are observed, even the fundamentals of religion may be attacked
without the writer being guilty of blasphemy.’87 In the absence of modern authorities,
it became unclear what the essentials of the offence were. But in R v Lemon, the pub-
lishers of Gay News were in 1977 convicted by a jury of publishing a blasphemous
libel, in the form of a poem by James Kirkup that linked homosexual practices with
the life and crucifixion of Christ. The House of Lords held by three to two that it was
sufficient for the prosecution to prove that blasphemous material had been published
and not necessary to prove that the defendants intended to blaspheme. In the view 
of the House, a blasphemous libel was material calculated to outrage and insult a
Christian’s religious feelings; it is not an element of the offence that the publication
must tend to lead to a breach of the peace.88 More recently, in Ex p Choudhury,89 a
Divisional Court confirmed that the offence is limited to Christianity and does not extend
to other religions, in this case Islam. Although prosecutions for blasphemy are now
largely unknown, the law is by no means yet redundant.

The continuing significance of blasphemy was revealed in Wingrove v United
Kingdom90 where the British Board of Film Classification (designated for this purpose
by the Video Recordings Act 1984) refused to issue a classification certificate for a film
entitled Visions of Ecstasy which included an ‘intense erotic’ moment between St Teresa
and Jesus Christ. The decision was taken on the ground that the film was blasphemous,
and the decision was upheld by the Video Appeals Committee. In rejecting a complaint
that this censorship violated the right to freedom of expression, the European Court
of Human Rights held that it could be justified under art 10(2) of the Convention; this
permits a wide margin of appreciation to contracting states ‘when regulating freedom
of expression in relation to matters liable to offend intimate personal convictions 
within the sphere of morals or, especially, religion’. Although the law continues to 
attract criticism, in 2002 there were no serious plans to abolish the offence, as the 
Law Commission proposed as long ago as 1985.91 On the contrary, the Racial and
Religious Hatred Act 2006 introduces a number of controversial offences involving stir-
ring up hatred against persons on religious grounds. Religiously aggravated offences
now attract higher sentences along with racially motivated offences.92

Incitement to racial hatred

It has long been recognised that the preservation of public order justifies the imposi-
tion of criminal sanctions on those who utter threats, abuse or insults in public places
which are likely to give rise to a breach of the peace.93 In 1965, when Parliament first
created machinery to deal with racial discrimination,94 an offence of incitement to racial
hatred was created which was not dependent on proof of an immediate threat to public
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order. The reason for this was the belief that racial hatred itself contains the seeds of
violence.95 The position is now governed by the Public Order Act 1986, which deals
specifically with ‘racial hatred’, taken to mean ‘hatred against a group of persons defined
by reference to colour, race, nationality (including citizenship) or ethnic or national
origins’ (s 17).96 This replaces measures enacted in the Race Relations Act 1976 and
previously in the Race Relations Act 1965.97 By s 18 of the 1986 Act, it is an offence
for a person to use threatening, abusive or insulting words or behaviour or to display
any material which is threatening, abusive or insulting if he or she does so with intent
to stir up racial hatred or if in the circumstances racial hatred is likely to be stirred
up.98 The Act applies to publicising or distributing such material (s 19), theatrical per-
formances (s 20), the distribution, showing or playing of a recording of visual images
or sounds (s 21), and television and radio broadcasts (s 22).

A new offence in s 23 of the Act relates to the possession of material which if 
published or displayed would amount to an offence under the Act. Where there are
reasonable grounds for suspecting that a person has possession of such material, a 
justice of the peace may grant a warrant to a police constable authorising the entry
and search of premises for such material. It is not an offence to publish a fair and 
accurate report of proceedings in Parliament, or of proceedings publicly heard before
a tribunal or court where the report is published contemporaneously with the proceed-
ings (s 26). No prosecution in England and Wales may occur without the consent of
the Attorney-General (s 27). Although these are wide-ranging restrictions, they are
justifiable primarily because a serious threat to personal security and dignity, not to
mention public order, is inherent in certain forms of political and social expression.
Sadly, legislation of this kind will not in itself necessarily reduce the occurrence of racial
violence and harassment in the streets. But it may help, as in a more specific context
may the Football (Offences) Act 1991 (as amended), which by s 3 makes indecent or
‘racialist’ chanting at football matches a criminal offence.99

E. Obscene publications

Before the Act of 1959

It resulted from the development of the law concerning the printing of books that, 
as with seditious, blasphemous and other libels, it became an offence punishable by
the common law courts to publish obscene material. This jurisdiction was exercised
for the first time in Curl’s case when the court held that it was an offence to pub-
lish a book which tended to corrupt morals and was against the King’s peace.100 The
flourishing business of pornography in the Victorian underworld led to the Obscene
Publications Act 1857. This Act gave the police power to search premises, seize
obscene publications kept for sale, and bring them before a magistrates’ court for 
destruction. The Act did not define ‘obscene’ but its sponsor, Lord Campbell, stated
that it was to apply ‘exclusively to works written for the single purpose of corrupting
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the morals of youth, and of a nature calculated to shock the common feelings of decency
in any well regulated mind’.101 In 1868, in R v Hicklin, Cockburn CJ declared the test
for obscenity to be

whether the tendency of the matter charged as obscenity is to deprave and corrupt those whose
minds are open to such immoral influences and into whose hands a publication of this sort
may fall.102

This test came to dominate the English law of obscenity. It required account to 
be taken of the circumstances of publication: in Hicklin’s case, Cockburn CJ said that
immunity for a medical treatise depended on the circumstances, since the publication
of some medical details would not be fit for boys and girls to see. But the test did 
not permit the author’s intention to be taken into account. Although the tendency to
deprave and corrupt was often assumed from the character of a book, who might 
the potential readers be? In 1954, in R v Reiter, the Court of Criminal Appeal took the
view that a jury should direct their attention to the result of a book falling into the
hands of young people.103 But a few months later, in R v Martin Secker Warburg Ltd,
Stable J asked: ‘Are we to take our literary standards as being the level of something
that is suitable for the decently brought up young female aged 14?’ He continued:

A mass of literature, great literature from many angles, is wholly unsuitable for reading by
the adolescent, but that does not mean that the publisher is guilty of a criminal offence for
making those works available to the general public.104

Other difficulties in the law included the lack of authority establishing that the publi-
cation of matter prima facie obscene might nonetheless be for the public good; the use
of the 1857 Act against serious literature; the failure of the 1857 Act to enable a pub-
lisher or author to defend a work against destruction; and the tendency of prosecutors
to take selected passages of a book out of context. A lengthy campaign by publishers
and authors led to the Obscene Publications Act 1959.105

The Obscene Publications Acts 1959 and 1964

The 1959 Act, which does not apply to Scotland, sought both to provide for the pro-
tection of literature and to strengthen the law against pornography. For the purposes
of the 1959 Act (but not of other Acts in which the word ‘obscene’ is used):106

an article shall be deemed to be obscene if its effect or (where the article comprises two or
more distinct items) the effect of any one of its items107 is, if taken as a whole, such as to tend
to deprave and corrupt persons who are likely, having regard to all relevant circumstances,
to read, see or hear the matter contained or embodied in it (s 1(1)).

A wide definition of ‘article’ (s 1(2)) includes books, pictures, films, records and such
things as film negatives used in producing obscene articles108 and video cassettes.109 It
is an offence to publish an obscene article, whether for gain or not, or to have obscene
articles in one’s possession, ownership or control for the purpose of publication for
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gain or with a view to such publication,110 whether for sale within Britain or abroad.111

The definition of ‘publishing’ includes distributing, circulating, selling, hiring and, 
for example, showing pictures or playing records; since 1991 it includes television and
sound broadcasting,112 and since 1994 it has included the transmitting of electronically 
stored data.113 No person may be prosecuted for an offence at common law consisting
of the publication of an article when the essence of the offence is that the matter is
obscene.114 It is a defence to prove that publication of an obscene article is justified ‘as
being for the public good on the ground that it is in the interests of science, literature,
art or learning or other objects of general concern’. Expert evidence on the literary,
artistic, scientific or other merits of an article is admissible to establish or negative the
defence of public good.115

The 1959 Act, s 3, confers search, seizure and forfeiture powers similar to those in
the 1857 Act. A warrant may be obtained by a constable (or the Director of Public
Prosecutions) from a magistrate for the search of specified premises, stalls or vehicles,
where there is reasonable suspicion that obscene articles are kept for publication for
gain. When a search is made, articles believed to be obscene and also documents relat-
ing to a trade or business may be seized. The seized articles must be brought before a
magistrate. When notice has been given to the occupier of the premises to show cause
why the articles should not be forfeited, the magistrates’ court may order forfeiture if
satisfied that the articles are obscene and were kept for publication for gain. The owner,
author or maker of the articles may also appear to defend them against forfeiture. The
defence that publication is for the public good is available and expert evidence relat-
ing to the merits of the articles may be called. In these proceedings there is no right to
the decision of a jury, but there are rights of appeal to the Crown Court or the High
Court. Because of certain defects in the 1959 Act, the Act of 1964 was passed to
strengthen the law against publishing obscene matter. Inter alia, the Act made it an
offence to have an obscene article for publication for the purposes of gain116 and author-
ised a forfeiture order to be made following a conviction under the 1959 Act.

One difficulty is the 1959 Act’s definition of obscenity as ‘a tendency to deprave and
corrupt’. The definition makes it impossible to rely on such synonyms as ‘repulsive’,
‘filthy’, ‘loathsome’ or ‘lewd’117 and requires the jury to consider whether the effect 
of a book is to tend to deprave and corrupt a significant proportion of those likely 
to read it. ‘What is a significant proportion is entirely for the jury to decide.’118 In 
cases relating to the internet in particular, however, it may not be appropriate for ‘the
task of the jury [to] be complicated by a direction that the effect of the article must be
such as to tend to deprave and corrupt a significant proportion, or more than a negli-
gible number of likely viewers’.119 Lord Wilberforce has said: ‘An article cannot be 
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considered as obscene in itself: it can only be so in relation to its likely readers.’120

Experienced police officers may for practical purposes not be susceptible to being depraved
and corrupted,121 but it seems that a man may be corrupted more than once.122

Although the circumstances in which articles are sold are relevant, it is no defence for
booksellers to prove that most of their sales are made to middle-aged men who are
already addicted to pornography; articles may ‘deprave and corrupt’ the mind with-
out any overt sexual activity by the reader resulting.123 Obscenity is not confined to
sexual matters: a book dealing with the effects of drug taking may be obscene,124 and
so may cards depicting scenes of violence when sold with chewing gum to children.125

Other difficulties have been caused by the defence of public good. Expert evidence relat-
ing to literary and other merits may not deal with the issue of whether the article is
obscene,126 except when the jury needs to be informed of the likely effect of an article
on children; it is not admissible to establish that obscene articles may have a thera-
peutic effect on some individuals.127

Other legislation on indecency and pornography

Fewer legal difficulties arise in the exercise of other powers of restriction on moral grounds.
Under the Customs Consolidation Act 1876, s 42, and the Customs and Excise
Management Act 1979, s 49, customs officers may seize and destroy ‘indecent or obscene’
books and other articles being imported into the United Kingdom;128 and the Postal
Services Act 2000, s 85, seeks to prevent the postal services being used for the dispatch
of ‘indecent or obscene’ articles. These statutes do not provide a defence of publica-
tion for the public good, and the test appears to be whether an article offends current
standards of propriety.129 The concept of indecency is no doubt as subjective as
obscenity, but implies a less serious judgement and in practice is easier to apply than
obscenity.130 A difficulty with the customs restrictions has arisen in the context of EC
law. Article 28 of the EC Treaty facilitates the free movement of goods by prohibit-
ing restrictions on imports from other EC countries. Although art 30 allows import
restrictions on the grounds of public morality, in Case-121/85, Conegate Ltd v
Customs and Excise Commissioners131 it was held that this cannot be used to restrict
the import of indecent material which may be manufactured and sold in Britain, but
it can be used to restrict the import of obscene material.132 There is no breach of art
28 where legal products may only be sold in licensed premises.133
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The Protection of Children Act 1978134 tightened up the law with regard to inde-
cent photographs (including films and video recordings) involving children under 16.
Offences under the Act include the taking and distribution of indecent photographs 
of children and the distribution, showing or advertisement of such photographs.
Prosecutions require the consent of the Director of Public Prosecutions. By the
Criminal Justice Act 1988,135 it is an offence for a person to have any indecent photo-
graph of a child in his or her possession. The Indecent Displays (Control) Act 1981
deals with the public nuisance aspects of pornography, making it an offence to display
publicly any indecent matter, where the display is visible from a public place.136 A 
public place is a place to which the public have access, except either on payment for
the display or within a shop where the public have passed a warning notice, provided
in each case that entry is limited to persons over 18. The exceptions to the Act include
television broadcasts, displays in art galleries or museums that are not visible from 
outside the premises, and matter contained within the performance of plays and films.
Since the Act contains no definition of indecency, ‘indecent’ will probably receive 
the same interpretation as in the Customs and Post Office legislation.137 In 1982, local
authorities were authorised to license sex shops and sex cinemas, by resolving to intro-
duce a licensing scheme.138 The grounds on which a council may refuse a licence include
the reason that the existing number of such establishments in the area is equal to or
exceeds the number which the council considers to be appropriate.

Common law offences
The specific objectives of these recent Acts prevent them from being a grave restriction
on the liberty of expression. The same cannot be said of the common law offence of
conspiracy to corrupt public morals. In Shaw v DPP, the appellant had published the
Ladies’ Directory, an illustrated magazine containing names, addresses and other
details of prostitutes and their services. The House of Lords upheld Shaw’s conviction
for the offence of conspiracy to corrupt public morals. Lord Simonds accepted that the
law must be related to the changing standards of life, having regard to fundamental
human values and the purposes of society; he said that ‘there remains in the courts of
law a residual power to enforce the supreme and fundamental purpose of the law, to
conserve not only the safety and order but also the moral welfare of the State’.139

It was the jury which provided a safeguard against the launching of prosecutions to
suppress unpopular or unorthodox views. Lord Reid, dissenting, rejected the view that
the court was guardian of public morals. This controversial decision derived in part
from the supposed offence of conspiracy to effect a public mischief, which was later
held not to be part of criminal law.140

Although Shaw was also convicted for having published an obscene book, contrary
to the 1959 Act, Shaw’s case enabled prosecutions to be brought at common law for
conspiracy rather than for breaches of the 1959 Act. Thereafter the Law Officers assured
the House of Commons that a conspiracy to corrupt public morals would not be charged
so as to circumvent the ‘public good’ defence in the 1959 Act.141 In Knuller Ltd v DPP,
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the House of Lords reaffirmed the decision in Shaw’s case. The appellants had pub-
lished a magazine which contained advertisements by male homosexuals seeking to meet
other homosexuals. The Lords upheld a conviction of the appellants for conspiracy to
corrupt public morals, rejecting a defence based on the Sexual Offences Act 1967 by
which homosexual acts between adult males in private had ceased to be an offence. A
second conviction for conspiracy ‘to outrage public decency’ was quashed on the ground
of misdirection, but a majority of the House held that at common law it was an offence
to outrage public decency and also to conspire to outrage public decency; and that 
such a conspiracy could take the form of an agreement to insert outrageously indecent
matter on the inside pages of a magazine sold in public.142 Lords Reid and Diplock did
not agree that ‘outraging public decency’ was an offence; Lord Reid said, ‘To recog-
nise this new crime would go contrary to the whole trend of public policy followed by
Parliament in recent times.’143

The common law of conspiracy was reformed by the Criminal Law Act 1977, which
created a new statutory offence of conspiracy. But the abolition of common law con-
spiracy is not to affect a conspiracy that involves an agreement to engage in conduct
which tends to corrupt public morals or outrages public decency.144 However, few pros-
ecutions for conspiracy to corrupt public morals or to outrage public decency have been
brought since Knuller. But one such case is R v Gibson,145 in which both the owner of
an art gallery and an artist were convicted for exhibiting a model’s head to the ears of
which were attached earrings made out of a freeze-dried human foetus of three or four
months’ gestation. The case raised the question whether a prosecution at common law
to outrage public decency was precluded by s 2(4) of the Obscene Publications Act
1959, whereby common law proceedings are not to be brought where ‘it is of the essence
of the offence that the matter is obscene’. The Court of Appeal held that there are two
broad types of offence involving obscenity and that the 1959 Act applied only in respect
of one (those involving the corruption of public morals) but not the other (those which
involve an outrage on public decency, whether or not public morals are involved). 
This decision may make it easier for the Crown to bring prosecutions at common 
law, thereby circumventing the defences which would otherwise be available in a 
prosecution brought under the Act. Of these, the most important is undoubtedly the
public good defence in s 4.

Reform of the law

The law of obscenity and indecency was reviewed by a Home Office committee (chair-
man, Professor Bernard Williams) which reported in 1979.146 The committee analysed
the purposes for which regulation of obscenity was justified. It considered that the exist-
ing law should be scrapped and a fresh start made with a comprehensive new statute.
In particular, terms such as ‘obscene’, ‘indecency’, ‘deprave and corrupt’ should be 
abandoned as having outlived their usefulness. The government did not accept these
recommendations and developing technology has subsequently presented more new chal-
lenges for the legislation. Since 1979, as we have seen, Parliament has legislated in a
piecemeal manner that in important respects runs contrary to the Williams report. Further
evidence of the tendency towards greater restriction is reflected by the provisions of
the Criminal Justice and Public Order Act 1994 whereby offences under the Obscene
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Publications Acts 1959–64 were deemed to be serious arrestable offences for the pur-
poses of the Police and Criminal Evidence Act 1984, though this categorisation of offences
is no longer used, following the reform of the law of police powers in 2005. It may be
reflected also in the expressions of frustration by the courts in whose judgment ‘the
only way of stamping out this filthy trade is by imposing sentences of imprisonment
on first offenders and all connected with the commercial exploitation of pornography’.147

Judges continue to express difficulty with the compexity of the legislation148 and a study
published in 1998 doubted its efficacy in preventing the publication of pornography.149

But there was in 2005 no prospect of another governmental attempt to review the
law with a view to its reform. On the contrary, one of the main challenges in this area
in the immediate future relates to the internet, where there is a real concern about child
pornography and the sexual solicitation of children, as well as problems of access by
children to unsuitable material.150 Unlike other forms of electronic media there is no
statutory regulation of the internet to regulate access to sexually explicit or other mater-
ial (although internet service providers and internet users will be subject to ordinary
civil and criminal liabilities, such as defamation and incitement to racial hatred).151

In the UK, the matter is addressed by a further example of self-regulation, in the form
of the Internet Watch Foundation which was established in 1996 by United Kingdom
internet service providers to advise internet users about how best to restrict access to
harmful or offensive content on the internet generally.152 The Foundation is independ-
ent of government and, although it works very closely with government, has no statut-
ory powers. Internet users report material to the Foundation which they believe to be
criminal: this can be for any reason, although complaints are overwhelmingly about
child pornography. If on investigation the material is thought to be criminal, the inter-
net service provider will be asked to remove it and the information will be passed to
the police. The Foundation participates in the work of the Home Secretary’s Internet
Task Force for the Protection of Children on the Internet.

F. Defamation

Criminal libel153

To publish defamatory material in writing became a criminal offence punishable by
the common law courts after the abolition of Star Chamber in 1640. The justification
for treating libel as a criminal offence was considered to be the threat to the preser-
vation of the peace which some libels presented. Today criminal proceedings are rarely
instituted for libel. If they are, it is not necessary to prove that the libel was likely to
cause a breach of the peace,154 but a criminal libel must be a serious libel to justify
invoking the criminal law. At common law, truth was no defence to a prosecution for
libel but by the Libel Act 1843, truth is a defence if the accused also proves that the
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publication was for the public benefit. By the Law of Libel Amendment Act 1888, 
s 8, no prosecution may be commenced in respect of a libel in a newspaper without
the order of a High Court judge. Prosecutions are rare but in 1976, Wien J gave an
order enabling a private prosecution to be brought by Sir James Goldsmith against the
publishers of Private Eye in respect of repeated allegations that Goldsmith was the
ringleader of a conspiracy to obstruct the course of justice; the judge said that the press
does not have licence to publish scandalous or scurrilous matter which is wholly with-
out foundation.155 In 1982, the Law Commission’s provisional view was that criminal
libel at common law should be abolished and replaced by a much narrower statutory
offence, aimed at a person who publishes a deliberately defamatory statement which
he or she knows or believes to be untrue, and is likely to cause the victim significant
harm.156 Although it has been argued that the criminal law should be excluded from
the area of defamation,157 it has been held by the Privy Council that the offence is not
incompatible with constitutional guarantees of freedom of expression.158

Civil liability

The law of defamation seeks to resolve the conflict between the freedom of speech 
and publication and the right of the individual to maintain his or her reputation 
against improper attack.159 Possibly because of this, defamation law is one of the most
complex branches of civil liability. In principle, the law provides a remedy for false
statements which expose a person to ‘hatred, ridicule or contempt’ or which tend to
lower him or her ‘in the estimation of right-thinking members of society generally’.160

For this purpose words are to be given ‘the natural and ordinary meaning [they] would
have conveyed to the ordinary reasonable reader’.161 Defamation takes two main
forms: (a) slander (defamation in a transitory form by spoken word or gesture) and
(b) libel (defamation in a permanent form such as the written or printed word). By
statute, words used in the course of broadcasting and of public performances in a 
theatre are treated as publication in permanent form.162 With certain exceptions, 
slander is actionable only when the plaintiff can prove special damage as a result of
the slander, whereas libel is actionable without such proof. Actions for defamation are
one of the few surviving forms of civil action where either party has a right to insist
on trial by jury,163 though there are concerns in some quarters that the role of the jury
is being diminished. When the judge rules that a statement is capable of being regarded
as defamatory, it is the jury which decides whether the plaintiff has been defamed and
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if so the damages that he or she should recover. There is a presumption that defamat-
ory words cause harm,164 and substantial damages may be awarded for injury to repu-
tation and may include exemplary damages165 – designed ‘to prevent a newspaper profiting
from the libel by increasing its circulation’.166 In fact many claims are settled out of
court and newspapers often publish notes of correction or apology to persons whom
they have unintentionally defamed.

The law of libel has undergone a number of important changes in recent years, 
with major revisions being made both by statute and the courts. So far as legislation
is concerned, the major source of change has been the Defamation Act 1996 which
expands the defences available in defamation cases; reduces the limitation period for
actions to be brought to one year; introduces measures to eradicate delaying tactics 
by the parties; introduces a new ‘fast-track’ procedure to provide a prompt and inex-
pensive remedy for less serious cases; and amends the law relating to absolute and qualified
privilege. The Act also contains controversial measures designed to overcome obstacles
presented by the Bill of Rights 1689 to actions for defamation brought by members
of Parliament. But in addition to these wide-ranging statutory reforms, important 
initiatives have been taken by the Court of Appeal, which now has the power to reduce
excessive awards of damages made by juries.167 These initiatives reflect public concern
about the amount of damages which were being awarded by libel juries. So in John v
Mirror Group Newspapers,168 steps were taken in an important judgment to propose
that judges give greater guidance to libel juries, this following the decision of the European
Court of Human Rights in the Tolstoy case in which it was held that a libel award of
£1.5 million in favour of Lord Aldington was a violation of the applicant’s right to
freedom of expression under art 10 of the ECHR.169 But juries are not bound by this
guidance and the appeal court can interfere only if the jury has substantially exceeded
what a reasonable jury could consider appropriate.170 Also in the interests of free speech,
it has been held that neither local authorities (and by inference central government depart-
ments) nor political parties may sue in libel,171 though public servants may do so.172

But although freedom of expression is important, at least one court has thought that
if substantial damages were to have a chilling effect on defamatory statements, ‘that
would be no bad thing’.173

Absolute and qualified privilege

Publication of statements that would otherwise be defamatory may be protected if 
made in circumstances of absolute or qualified privilege. Many, though not all, of the
common law categories of privilege are now the subject of statutory privilege.174 The
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Defamation Act 1996 is the most recent legislation on this issue, though as was sug-
gested by the House of Lords in Reynolds v Times Newspapers Ltd175 the categories
of privilege are not closed. At common law, qualified privilege arises where the person
making the statement has an interest or duty to make it to a person who has a corres-
ponding interest or duty to receive it.176 So far as the 1996 Act is concerned, absolute
privilege applies to, inter alia, (a) statements made during parliamentary proceedings
and statements in the official reports of debates or in other papers published by order
of either House of Parliament;177 (b) statements made by one officer of state to another
in the course of his or her official duty, a privilege which in absolute form applies only
to certain communications at a high level;178 (c) reports by and statements to the
Parliamentary Ombudsman;179 (d) the internal documents of a foreign embassy;180 and
(e) the fair and accurate report of proceedings in public before a court in the UK if
published contemporaneously with the proceedings. For this purpose a court includes
any tribunal or body exercising the judicial power of the state.181 Absolute privilege
also applies to the fair and accurate report of public proceedings of the European Court
of Justice and the European Court of Human Rights.182

Qualified privilege, unlike absolute privilege, is destroyed as a defence if the plaintiff
proves malice on the part of the defendant.183 Under the Defamation Act 1996, Sch 1,
such privilege arises in two types of case. The first comprises reports privileged with-
out ‘explanation or contradiction’, a category which applies to the fair and accurate
report of public proceedings of a legislature or international organisation anywhere 
in the world;184 a court anywhere in the world;185 or a person appointed to hold a 
public inquiry by a government or legislature anywhere in the world.186 It also applies 
to the fair and accurate report of any public document and of any material published
by or on the authority of a government or legislature anywhere in the world, as well
as to any matter published anywhere in the world by an international organisation or
conference.187 The second category comprises reports privileged subject to explanation
or contradiction, in the sense that there is no defence if the plaintiff shows that the
defendant failed following a request, ‘to publish in a suitable manner a reasonable 
letter or statement by way of explanation or contradiction’.188 This latter category includes
‘a notice or other matter issued for the information of the public’ by the legislature,
government or any authority carrying out governmental functions (expressly defined
to include police functions) of any member state of the EU; and a fair and accurate
report of proceedings at any public meeting in the UK of (a) a local authority or local
authority committee; (b) a justice of the peace acting otherwise than as a court exer-
cising judicial functions; (c) a commission or tribunal; (d) a local authority inquiry; or
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(e) any other statutory tribunal, board or inquiry. The second category also includes
the fair and accurate reports or copies of (a) public meetings, (b) a general meeting of
a UK public company, (c) documents circulated to members of UK public companies,
(d) the findings of one of a number of regulatory bodies of a voluntary nature and (e)
any adjudication or report by a body or person designated by the Lord Chancellor.189

A press conference has been held to be a public meeting the reporting of which attracts
qualified privilege, and this extends to written press releases distributed but not 
necessarily read out at the meeting.190 Defamatory statements at an election meeting
are not covered by qualified privilege, although fair and accurate reports of them by
a newspaper may be.191

Other defences in defamation law

Certain other defences are also available. The defendant may seek to justify the 
defamatory statement, that is, to prove at the trial that what he or she said was true.
Not every detail of the statement need be shown to be literally true, provided that the
defendant shows it to be true in substance.192 The defence of ‘fair comment’ protects
expressions of opinion on matters of public interest. The comment itself can be quite
outspoken, and even unfair, provided that the comment could have been made by an
honest person holding strong, exaggerated or even prejudiced views. It is also import-
ant that the comment does not contain any incorrect allegations of fact,193 that the sub-
ject of the comment is a matter of public interest, and that malice on the part of the
defendant is not shown.194 The policies and acts of politicians are clearly of public inter-
est. In Silkin v Beaverbrook Newspapers Ltd, described by Diplock J as an important
case since it concerned ‘the right to discuss and criticise the utterances and actions of
public men’, a former Cabinet minister sued the Sunday Express over remarks by a
political columnist which pointed to inconsistencies between the plaintiff’s speeches in
Parliament and his business interests: the jury decided that the defence of fair com-
ment had been established.195 In Slim v Daily Telegraph Ltd, fair comment was a defence
to an action brought concerning two letters which criticised a company and its legal
adviser over the use of cars on a riverside footpath; Lord Denning MR said, ‘When a
citizen is troubled by things going wrong, he should be free to “write to the newspaper”:
and the newspaper should be free to publish his letter. It is often the only way to get
things put right.’196 In both these cases, the court stressed that the facts on which the
comment was based were correctly stated.

Two other defences are to be found in the Defamation Act 1996. The first, in s 1,
is a defence of ‘innocent dissemination’ which is intended to supersede the common
law defence which was thought to be too uncertain. The statutory defence applies to
anyone other than the author, editor or publisher of the statement complained of; it
is available where he or she took ‘reasonable care’ in relation to the publication and
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‘did not know, and had no reason to believe, that what he or she did caused or con-
tributed to the publication of a defamatory statement’.197 The other defence is the defence
of ‘unintentional defamation’, which replaces the more complex (and consequently 
little used) provision of the Defamation Act 1952, s 4. Under s 2 of the 1996 Act, a
person who has published a statement alleged to be defamatory may offer to make
amends, either generally or ‘in relation to a specific defamatory meaning which the per-
son making the offer accepts that the statement conveys’ (‘a qualified offer’). An offer
to make amends is an offer to make a suitable correction and apology and to pay to
the aggrieved party agreed compensation and costs. The failure of the plaintiff to accept
an offer which has not been withdrawn is a defence, unless the person making the offer
knew or had reason to believe that the statement complained of (a) refers to the aggrieved
party or was likely to be understood as so referring, and (b) was both false and defam-
atory of that party.198 Where the offer is rejected, the trial will be conducted by a judge
without a jury.199

The press and the law of defamation

There is no doubt that the press and the broadcasting authorities have constantly to
be aware of the law of defamation. The position of the press is very different in the
United States, where, by the First Amendment to the Constitution, ‘Congress shall make
no law . . . abridging the freedom of speech, or of the press’ and, by the Fourteenth
Amendment, ‘No State shall make or enforce any law which shall abridge the privil-
eges or immunities of citizens of the United States’. The effect of Supreme Court deci-
sions on the freedom of the press, particularly New York Times v Sullivan,200 has been
to create a new law of libel concerning matters of public or general interest under which
the press has much greater freedom to publish information and comment than under
English law. Thus in an action brought by a public figure, the plaintiff must prove that
the publication was false and that it was published either with knowledge of its falsity
or with serious doubts as to its truth. It has been said in the High Court of Australia
that the great virtue of the American approach is that ‘it offers some protection to the
reputation of the individual who is defamed and at the same time offers a large mea-
sure of protection to the publisher’.201 This is an issue which has given rise to a lively
body of jurisprudence in a number of Commonwealth countries in recent years, with
the courts in Australia, New Zealand and South Africa moving in different ways to
allow a greater degree of latitude to the press in the interests of freedom of expression
and democratic accountability of politicians.202

The adoption of an approach somewhat similar to Sullivan was rejected by the 
House of Lords in Reynolds v Times Newspapers Ltd,203 where the newspaper sought
‘the incremental development of the common law’ by the recognition of a new categ-
ory of qualified privilege for a defamatory statement of fact. This was the category of
‘political information’, broadly defined to mean ‘information, opinion and arguments
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concerning government and political matters that affect the people of the United
Kingdom’. It was argued that ‘malice apart’, the publication of such information should
be privileged ‘regardless of the status and source of the material and the circumstances
of publication’. Although very sensitive of the need to protect freedom of expression,
in a persuasive judgment the House of Lords nevertheless concluded that this approach
did not go far enough to protect the reputation of the individual from being
besmirched without foundation; it was also thought to be ‘unsound in principle to dis-
tinguish political discussion from discussion of other matters of serious public concern’.
The House of Lords preferred a solution that ‘enables freedom of speech to be
confined to what is necessary in the circumstances of the case’, and one in which 
‘having regard to the admitted or proved facts’, the question whether the publication
was subject to qualified privilege ‘is a matter for the judge’.204

In so holding, the House of Lords accepted that there was a duty or interest on the
part of the press to impart information for the benefit of the democratic process and
that there was an interest on the part of electors in receiving such information to enable
them to make informed political choices.205 In determining whether qualified privilege
applies to any particular publication, Lord Nicholls said that the court should have
regard to a non-exhaustive list of ten factors. These were: the seriousness of the 
allegation; the nature of the information; the source of the information; steps taken 
to verify the information; the status of the information; the urgency of the matter; whether
comment was sought from the claimant; whether the article contained the gist of the
claimant’s side of the story; the tone of the article; and the circumstances and timing
of the article. In the Reynolds case, there was no qualified privilege where the news-
paper had failed to carry an account of the claimant’s side of the story, though this is
a requirement which has been applied flexibly.206 In developing these principles, Lord
Nicholls said that ‘the common law does not seek to set a higher standard than that
of responsible journalism, a standard the media themselves espouse’.207 Lord Nicholls
has since said that ‘responsible journalism’ is ‘the point at which a fair balance is held
between freedom of expression on matters of public concern and the reputation of indi-
viduals’, and that it is ‘the price journalists pay in return for [qualified privilege]’.208

The Court of Appeal has since warned against setting the standard of responsible 
journalism too low on the one hand and too high on the other;209 and on another 
occasion has pointed out that responsible journalism is not the sole test for privilege,
emphasising that the ‘subject matter of the publication must be of such a nature that
it is in the public interest that it should be published’.210

The press, the law of defamation and parliamentary privilege

A rather paradoxical and unanticipated protection for the press emerged as a result of
the operation of art 9 of the Bill of Rights of 1689, which precludes any court from
impeaching or questioning the freedom of speech and debates or proceedings in
Parliament. In the decision of the Privy Council in Prebble v Television New Zealand
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Ltd,211 the plaintiff was a Cabinet minister in the New Zealand government who claimed
that he had been defamed by the television company. The defendant wished to demon-
strate the truth of the allegations by relying on things said or done in Parliament, but
was confronted by the Bill of Rights. In upholding the lower courts on the first point
to arise, the Privy Council held that: ‘Parties to litigation, by whomsoever commenced,
cannot bring into question anything said or done in the House (whether by direct evid-
ence, cross-examination, inference or submission) that the actions or words were
inspired by improper motives or were untrue or misleading.’ But on a second point,
the Privy Council reversed a decision of the lower court to stay the proceedings in the
light of the disability under which the defendant laboured, on the ground that
although there ‘may be cases in which the exclusion of material on the grounds of par-
liamentary privilege makes it quite impossible fairly to determine the issues between
the parties’, on the facts this was not one of them. Where, however, ‘the whole sub-
ject matter of the alleged libel relates to the plaintiff’s conduct in the House so that
the effect of parliamentary privilege is to exclude virtually all the evidence necessary
to justify the libel’, the proceedings should be stayed not only to prevent an injustice
to the defendant, but also to avoid the ‘real danger’ that ‘the media would be forced
to abstain from the truthful disclosure of a member’s misbehaviour in Parliament’.

Although the plaintiff was permitted to proceed with his action on the facts, the impact of the Prebble
decision was immediately felt in this country by two Conservative members of Parliament. In the case
of Rupert Allason,212 an action against Today newspaper was stayed, the defendant seeking to show
that which was prohibited, namely that ‘early day motions were at least inspired by improper motives’.
To enforce parliamentary privilege but to refuse a stay would be unjust to the defendant, who would
be deprived of their only defence ‘while allowing the plaintiff to continue on an unsatisfactory and
unfair basis’. In the view of Owen J, MPs ‘had to take the ill consequences together with the good
consequences’ of parliamentary privilege. In the case of Neil Hamilton, it was claimed by the plain-
tiff that he had been libelled by the Guardian which alleged that he had received money from a
businessman in return for asking ministers questions which were intended to further that business-
man’s interests. On this basis it was ruled by May J that the case could not proceed as the evidence
directly involved proceedings in Parliament.213

The Prebble case and its progeny were thought to create a real injustice and in 
the House of Lords an amendment to the Defamation Bill was introduced by Lord
Hoffmann.214 It was pointed out, however, that it would be unfortunate if the amend-
ment ‘were seen in some way to be especially for the protection of the rights of 
Mr Hamilton or any other MP currently engaged in legal proceedings’. The issue was
therefore dealt with as a ‘matter of principle’; it was enacted that any person might
waive the protection of any rule of law which prevented proceedings in Parliament 
being impeached or questioned in any court or place out of Parliament. This allows
the individual to overcome the problem presented by art 9 of the Bill of Rights in the 
following way: a claimant may bring an action in defamation to vindicate his or her 
reputation provided he or she is willing to permit the defence to refer to proceedings
in Parliament in order to justify what it had written. On the other hand, if the claimant
is not prepared to waive the protection of art 9 then Prebble will continue to apply
and the action may be stayed, on the ground that the newspaper must be allowed in
defamation proceedings to prove that what it said was true. Newspapers would other-
wise be ‘extremely reluctant to criticise what anyone said in Parliament if it meant that
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they could be sued while they had to stand with their hands tied behind their backs’.215

But although s 13 ‘deals specifically with the circumstances raised by Mr Hamilton’s
case against the Guardian’,216 Mr Hamilton dropped his action against the newspaper.
He was subsequently found by the House of Commons Committee on Standards 
and Privileges to have received money from Mr Al Fayed for lobbying services. In a
second libel case, this time against Mr Al Fayed about allegations made by him on
television, Mr Hamilton invoked s 13 of the 1996 Act to waive parliamentary privil-
ege. This enabled his parliamentary conduct to be challenged and was found by the
House of Lords to provide a complete answer to the attempt by the defence to have
the action stayed because of parliamentary privilege.217 The libel action failed.

G. Breach of confidence

In the law of defamation, the courts are reluctant to ban publication of a book or art-
icle before trial of the action; in particular, the courts do not restrain publication of a
work, even though it is defamatory, when the defendant intends to plead justification
or fair comment on a matter of public interest and it is not manifest that such a defence
is bound to fail.218 According to Griffiths LJ in Herbage v Pressdram Ltd, this is because
of ‘the value the court has placed on freedom of speech and . . . also on freedom of
the press, when balancing it against the reputation of a single individual, who . . . can
be compensated in damages’.219 In actions for breach of confidence, however, damages
may be recovered but emphasis is laid on the power of the court by an injunction to
prohibit publication which would be in breach of confidence. We have already seen in
chapter 22 how the action for breach of confidence has provided the basis for the emerg-
ing right to privacy. But the law relating to confidentiality does not apply only to pro-
tect information relating to the private life of the individual. The same action was 
invoked in 1975 by the Attorney-General in his attempt to restrain publication of the
Crossman diaries. While in that case an injunction was not granted, Lord Widgery CJ
ruled that publication of information received by a Cabinet minister prejudicial to the
collective responsibility of the Cabinet would be restrained if the public interest clearly
required this.220 It must be emphasised that the label of ‘confidential’ applied to a docu-
ment, whether by a public authority or not, does not mean that the court will restrain
publication of it should a copy reach a newspaper. In Fraser v Evans, the court refused
to ban publication of a confidential report which Fraser, a public relations consultant,
had prepared for the Greek government, when the Sunday Times had obtained a copy
of it from Greek sources: Fraser’s contract with the Greek government required him
but not the government to keep it confidential.221

It is nevertheless clear that an action for breach of confidence may be brought 
to restrain the publication of government secrets. In this respect, the action acquired
considerable prominence as a tool for restraining the disclosure of secret information
by disaffected members of the security services. Because of this context, severe difficul-
ties are encountered in defining the relationship between a private duty of confidence,
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the public interest in the protection of confidence, and the public interest in informa-
tion being made known.222 The most sensational case to raise these difficulties was the
so-called Spycatcher case.

Mr Peter Wright, a retired security service officer, wrote a book, Spycatcher, in which he claimed to
reveal secrets relating to activities of the British security service. The book was due to be published
initially in Australia, which the British government sought an injunction to restrain. Two British news-
papers (the Guardian and the Observer) carried accounts of what the book was said to contain, at
which point the Attorney-General moved for an injunction to restrain the newspapers from carrying
any such reports. An interim injunction was granted on the ground that publication would be a breach
of confidence. Legal proceedings to restrain publication in Australia failed,223 and the book was also
published in the United States. When copies of the book began freely to enter the United Kingdom,
the Guardian and the Observer moved to have the interim injunctions discharged, on the ground
that there was now no public interest in maintaining the injunctions in view of the fact that the con-
tents of the book were widely known and freely available throughout the world. The House of Lords
(by a majority of three to two) refused the application on the ground that the restrictions remained
necessary in the public interest (for reasons that were neither clear nor convincing).224

However, the Attorney-General’s application for permanent injunctions against the newspapers failed.225

The House of Lords agreed that security service personnel owe a lifelong duty of confidence and that
they may be restrained by injunction from disclosing any information which they obtain in the ser-
vice of the Crown, as may any third party to whom such information is improperly conveyed. However,
the availability of the book in the United States fatally undermined the government’s claim that the
maintenance of the injunctions was necessary in the public interest. In the opinion of Lord Keith,
‘general publication in this country would not bring about any significant damage to the public inter-
est beyond what has already been done. All such secrets as the book may contain have been revealed
to any intelligence service whose interests are opposed to those of the United Kingdom.’226 But although
the actions for permanent injunctions failed, the conviction of several newspapers for contempt of
court was subsequently upheld by the House of Lords. The appellants had published material which
breached the terms of the injunctions against the Observer and the Guardian, and it was held that
in their conduct they had interfered with the administration of justice.227

It was subsequently held by the European Court of Human Rights that the refusal
of the House of Lords in 1987 to discharge the injunctions violated art 10 of the European
Convention on Human Rights on the ground that, after publication of the book in the
United States, the material in question was no longer confidential.228 Breach of con-
fidence has nevertheless become an established basis for regulating the publication of
material about the security service,229 and this continues to be the position, notwith-
standing the Human Rights Act.

In Attorney-General v Times Newspapers Ltd 230 the newspaper gave an undertaking to the Attorney-
General not to publish information about the secret service (SIS) which had been given to them by
Richard Tomlinson, a former agent. When his book was subsequently published in Russia, The Times
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successfully applied to the court to have the undertaking varied, to allow them to publish any of
Tomlinson’s material which was ‘generally accessible to the public at large’. The Attorney-General thought
that this variation was too wide, but the Court of Appeal overruled his objections and also rejected
his claim that any publication should be approved in advance either by himself or by the court. Having
regard to the Human Rights Act the court did not think it right that the newspaper ‘should seek confirma-
tion from the Attorney-General or the court that facts that they intend to republish have been sufficiently
brought into the public domain by prior publication so as to remove from them the cloak of confiden-
tiality’. But the court emphasised that the newspaper was bound by confidentiality, the effect of the
decision being that the newspaper alone should be responsible for determining when it thought the
boundaries had been reached. Should it break the obligation, it would be ‘subject to the sanctions
that exist for contempt of court’.

So although Times Newspapers succeeded in having the undertaking varied, the result
was hardly a ringing endorsement of freedom of expression, despite the Human Rights
Act. The court also stated: ‘It is desirable that there should usually be consultation between
a newspaper and representatives of SIS before the newspaper published information
that may include matters capable of damaging the service or endangering those who
serve in it.’ Such consultation does, in fact, take place. Where a publication is made
in breach of confidence, the agent may be required to account for his or her profits.231
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Chapter 24

FREEDOM OF ASSOCIATION AND ASSEMBLY

This chapter examines the principal features of the law relating to freedom of associ-
ation and assembly.1 These freedoms traditionally were protected in the same way as
other freedoms and liberties in English law. That is to say, people are free to associate
and assemble to the extent that their conduct is not otherwise unlawful. The principle
is best illustrated in the context of freedom of assembly by the seminal decision in Beatty
v Gillbanks.2 This was, at least until recently, one of the few cases in this area where
the court appeared sensitive to the constitutional significance of the issues raised.

The case arose out of opposition to the Salvation Army in its early days, members of which insisted
in marching through the streets of Weston-super-Mare despite violent opposition from the ‘Skeleton
Army’ and despite an order from the magistrates that they should not march. In an attempt to stop
the Salvationist marches, the police sought to have their leaders bound over to keep the peace on
the ground that they had committed an unlawful assembly. If the Salvationists had not marched there
would clearly have been no disturbance of the peace. As previous processions had led to disorder,
the Salvationists knew that similar consequences were likely to ensue. The Divisional Court held that
the acts of the Salvation Army were lawful and that it was not a necessary and natural consequence
of these acts that disorder should have occurred. The court did not accept that a man might be pun-
ished for acting lawfully if he knew that his doing so might lead another man to act unlawfully.

This approach does not recognise a guaranteed right of collective protest, but it does
ensure that civil or criminal restrictions on the freedom of people to meet together must
be shown to derive from existing law. It may be debated, however, whether the
approach provides a firm enough foundation for such freedom, at a time when it is
under heavy pressure from competing interests and is subject now to a wide range of
statutory and common law restrictions. Indeed, it is possible that on similar facts to
those in Beatty v Gillbanks, the police could today lawfully arrest those taking part in
the procession. As we shall see, the subsequent decision in Duncan v Jones3 did much
damage to the principle in Beatty v Gillbanks.

The rights to freedom of association and assembly are protected by art 11 of the
European Convention on Human Rights and in domestic law now by the Human Rights
Act 1998.4 But it should not be overlooked that these rights are subject to important
qualifications which permit extensive regulation. Limits may have to be imposed to
respect the rights and interests of others, and someone must ultimately have the
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responsibility for enforcing these limits. Recent events in Northern Ireland provide a
timely reminder of the need to accommodate competing interests, and also a novel exam-
ple of how they might be accommodated. Under the Public Processions (Northern Ireland)
Act 1998, a Parades Commission has been established to regulate the circumstances
in which public processions may go ahead. The Commission is designed to be repres-
entative of the community in Northern Ireland and has a wide range of responsibilities
which include a duty to promote greater understanding by the general public of issues
concerning public processions, as well as a duty to promote the mediation of disputes
about public processions (s 2). It must also issue a code of conduct relating to public
processions (s 3) and, ultimately, has the power to impose conditions on the conduct
of public processions, having regard to a number of statutory guidelines (s 8).
Decisions of the Commission are subject to judicial review.5 There is no comparable
body in Britain.

A. Freedom of association6

In principle, the law imposes no restrictions on the freedom of individuals to associ-
ate together for political purposes. Thus people are free to form themselves into 
political parties, action groups, campaign committees, and so on, without any official
approval. People are generally also free to determine with whom they will associate:
organisations cannot normally be expected to accept into membership or to retain 
individuals whose membership is not wanted.7 There are, however, restrictions on the
right to freedom of association, which fall broadly into two categories, in addition 
to the various restrictions imposed on associations such as trade unions, charities and
political parties by the state. In the first place, freedom of association is denied to some
individuals, principally in order to promote the need for a politically neutral public
service. Police officers may not take any active part in politics,8 a rule designed ‘to pre-
vent a police officer doing anything which affects his impartiality or his appearance of
impartiality’.9 Local government officers in politically restricted posts may not actively
engage in party politics, although there appears to be no restriction on membership of
a political party.10 The position of civil servants is dealt with in chapter 13 D. The
threat of subversion and fears for external security led to a purge of communist and
fascist (but mainly the former) sympathisers from the civil service under a procedure
introduced in 1948. The other measure directed at the threat of subversion is the secur-
ity vetting procedure, which seeks to exclude the members or supporters of disapproved
organisations from entry to ‘all posts which are considered to be vital to the security
of the state, and is invoked when the reliability of a public servant is thought to be in
doubt on security grounds’.11 With the end of the Cold War many of these restrictions
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19 Cf Llandudno UDC v Woods [1899] 2 Ch 705.

have become redundant, although vetting in the civil service continues, particularly to
avoid infiltration by members and supporters of terrorist organisations. The concern
about external security also led to the controversial banning of trade union member-
ship at Government Communications Headquarters (GCHQ) in 1984. This was in
response to fears about the threat to national security by industrial action organised
by trade unions. The ban was revoked in 1997, but restraints were imposed on trade
union freedom at GCHQ.

Second, some forms of association are forbidden. Under the Public Order Act 1936,
s 1, it is an offence for any person in a public place or at a public meeting to wear a
uniform signifying association with a political organisation or with the promotion of
any political object.12 Passed in response to the conduct of fascists in the 1930s, s 2 of
the same Act makes it an offence (a) to organise or train the members or supporters
of any association for the purpose of enabling them to be used in usurping the func-
tions of the police or the armed forces, or (b) to organise and train (or equip) them,
either for enabling them to be employed for the use or display of physical force in pro-
moting any political object, ‘or in such manner as to arouse reasonable apprehension
that they are organised and either trained or equipped for that purpose’. In 1963 the
leaders of a movement known as Spearhead, whose members wore uniforms and
exchanged Nazi salutes, were convicted under this section, even though there was no
evidence of specific training for attacks on opponents.13 The organisers of a volunteer
force intended to be available for maintaining order in emergencies would run some
risk of contravening this section, even if their avowed aim were to lend support when
needed to the police or armed forces.14 In 1974, several organisations of this kind started
by former army officers were severely criticised on such grounds. More recently, the
Terrorism Act 2000 re-enacted wide-ranging restrictions on membership and parti-
cipation in the activities of terrorist organisations.15 This Act contains what appears
to be the only example of British legislation which makes it an offence simply to be a
member of a specific organisation;16 the proscribed organisations include Al Qaida and
Hamas, as well as proscribed ‘Irish Groups’.17

B. The right of public meeting

Meetings or assemblies may be private or public and the protection of art 11 of the
ECHR covers meetings and assemblies of a wide and varied kind. Public meetings may
be held in the open air in places to which the public have free access. Here, however,
it is usually necessary to get the prior consent of the owners of the land. Many local
authorities have made by-laws governing the use of parks, beaches etc. for various pur-
poses, including public meetings; breach of these by-laws is a criminal offence, unless
the court is prepared to hold the by-law to be ultra vires,18 and a civil remedy may
also be available to restrain persistent breach of the law.19 In the case of Trafalgar Square
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in London, statutory regulations have been made under which application for the 
holding of any assembly had to be made to what was the Department of National
Heritage;20 but this is a responsibility which has now been transferred to the Greater
London Authority and the Mayor acting on its behalf.21 Similarly, in the case of Hyde
Park, no meetings may be held as of right:22 although Speaker’s Corner is available for
any who wish to speak, the law is applied there ‘as fully as anywhere else’.23 More
recently, concerns about demonstrations near Parliament have seen the introduction
of an offence to organise, take part in or carry on a demonstration in the vicinity of
Parliament without the prior approval of the Metropolitan Police Commissioner,
which may be withheld on a number of grounds.24 Otherwise, it may now be possible
to hold an assembly on the highway without the need for prior consent.25 But the 
scope of this right is not to be exaggerated: the assembly must be ‘reasonable and non-
obstructive, taking into account its size, duration and the nature of the highway’. 
It must, moreover, be ‘not inconsistent with the primary right of the public to pass
and repass’.26

For meetings, rallies or assemblies which are not held in the open air, a major 
practical restriction is the need to find premises for them, to say nothing of the cost of
hiring a hall and dealing with security.27 The organisers of an unpopular cause may
find it difficult to hire suitable halls, whether these are owned by private individuals
or by public authorities such as a local council. However, candidates at local, parlia-
mentary and assembly elections are entitled to the use of schools and other public rooms
for the purpose of holding election meetings.28 Otherwise local authorities appear to
have a wide discretion in deciding to whom to let their halls, although this discretion
is subject to law and may now be open to challenge on the ground of illegality under
the Human Rights Act 1998.29 But not even the Human Rights Act 1998 has fully met
the argument that local authorities in particular should be under a general duty to make
their halls available to all groups, whether popular or unpopular, without discrim-
inating between them on political or other grounds.30 Indeed, such a duty applies to
universities, polytechnics and colleges under the Education (No 2) Act 1986. By s 43,
the governing bodies of such establishments must ‘take such steps as are reasonably
practicable to ensure that freedom of speech within the law is secured for members,
students and employees of the establishment and for visiting speakers’. This includes
an obligation ‘to ensure, so far as is reasonably practicable, that the use of any premises
of the establishment is not denied to any individual or body of persons on any ground
connected with (a) the beliefs or views of that individual or of any member of that
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body; or (b) the policy or objectives of that body’. Governing bodies must issue and
keep up to date a code of practice to facilitate the discharge of these duties.31

In R v University of Liverpool, ex p Caesar-Gordon,32 the university authorities refused permission for
a meeting at the university to be addressed by two first secretaries from the South African Embassy.
This was done because of fear that in the event of the meeting taking place public violence would
erupt in Toxteth, the residential area adjacent to the university. In an application for judicial review by
the chairman of the student Conservative Association, the Divisional Court held that, on a true con-
struction of s 43(1), the duty imposed on the university is local to the members of the university
and its premises. Its duty is to ensure, so far as is reasonably practical, that those whom it may con-
trol, that is to say its members, students and employees, do not prevent the exercise of freedom of
speech within the law by other members, students and employees and by visiting speakers in places
under its control. But under s 43(1), the university was not entitled to take into account threats of
‘public disorder’ outside the confines of the university by persons not within its control. A declaration
was granted that the university acted ultra vires in denying permission to hold the meeting. The court
suggested, however, that had the university authorities confined their reasons when refusing permis-
sion ‘to the risk of disorder on university premises and among university members’, then no objec-
tion could have been taken to their decisions.

C. Public processions and assemblies

Public processions

By contrast with static meetings on the highway, at common law a procession in the
streets is prima facie lawful, being no more than the collective exercise of the public
right to use the highway for its primary purpose.33 This does not mean that it would
be a reasonable use of the highway for a dozen demonstrators to link arms and pro-
ceed down a street so as to interfere with the right of others to use the highway or for
a large group of demonstrators to decide to obstruct a street: a procession would become
a nuisance ‘if the right was exercised unreasonably or with reckless regard of the rights
of others’.34 Because processions were prima facie lawful, statutory powers were
needed if the police were to control them. General powers were contained in the Public
Order Act 1936, passed at a time when fascist marches in the East End of London
were a serious threat to order. By s 3 of the Act, if a chief officer of police, having
regard to the time, place and route of an actual or proposed procession, had reason-
able ground for apprehending that the procession might occasion serious public dis-
order, he or she could issue directions imposing on the persons organising or taking
part in the procession such conditions as appeared to him or her to be necessary for
the preservation of public order, including conditions prescribing the route of the pro-
cession and prohibiting it from entering any public place specified; but he or she could
not restrict the display of flags, banners or emblems unless this was reasonably neces-
sary to prevent a breach of the peace. Breach of the conditions was an offence against
the 1936 Act.35 If these powers were insufficient to prevent serious public disorder being
occasioned by the holding of processions in any urban area, the chief officer of police
could apply to the local authority for an order prohibiting all or any class of public
processions for a period not exceeding three months; such an order could be made by
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the council only with the approval of the Secretary of State. In the case of London, the
Commissioner of the Metropolitan Police could himself, with the approval of the Home
Secretary, issue a prohibition order. The need for the approval of the Secretary of State
made it likely that the matter would be raised in Parliament if MPs disagreed with the ban.

These powers were extended by the Public Order Act 1986. The first major change
is the introduction of a requirement that the organisers of a public procession should
give advance notice to the police (s 11). The duty applies in respect of processions designed
(a) to demonstrate support for or opposition to the views or actions of any person or
body of persons; (b) to publicise a cause or campaign; or (c) to mark or commemorate
an event. There are a few exclusions from the duty to notify,36 but most processions
for political purposes will be caught by these requirements. The notice, which must
specify the proposed time, date and route, must be delivered to a police station (in the
area where the procession is to start) at least six clear days in advance. In addition to
this notice requirement, the 1986 Act extends the grounds for which conditions can
be imposed on public processions, as well as the circumstances whereby such proces-
sions may be banned. So even if serious public disorder is not likely, a senior police
officer may impose conditions where he or she reasonably believes that the procession
may result in serious damage to property or serious disruption to the life of the com-
munity. He or she may also impose conditions where the purpose of the organisers 
of the procession is to intimidate others (s 12). The directions may be such as appear
necessary to prevent disorder, damage, disruption or intimidation, including conditions
prescribing the route and prohibiting entry to a specified public place. Unlike the 1936
Act, there is now no restriction on the giving of directions relating to the display of
flags, banners or emblems. If these powers to impose conditions are not enough to pre-
vent serious public disorder, the chief officer of police may apply for a banning order
under what is now s 13 of the 1986 Act. The procedure here is similar to that in s 3(2)
of the 1936 Act, and the power to apply for a banning order is restricted to serious
public disorder; the section does not permit a banning order to be made on the wider
grounds on which conditions may now be imposed.

Similar powers in Scotland are in the Civic Government (Scotland) Act 1982 (as
amended by the Local Government etc. (Scotland) Act 1994).37 By s 62, the organisers
of a public procession must notify (at least seven days in advance) both the police and
the local authority in whose area the procession is to be held. After consulting the chief
constable, the local authority may then prohibit the holding of the procession or impose
conditions upon it. These measures are additional to the Public Order Act 1986, s 12,
which extends to Scotland.38 It thus appears that a local authority in Scotland could
ban a specific march, whereas in England and Wales the ban must be on the holding of
all public processions or of any class of public processions specified in the order. Another
important difference between Scots law and the 1986 Act is the appeal procedure in s
64 of the Civic Government (Scotland) Act 1982. A person who has given notice of a
procession under s 62 may appeal within 14 days to the sheriff against an order pro-
hibiting or imposing conditions on the procession. The grounds of appeal are limited
by the statute to error of law, mistake of fact, unreasonable exercise of discretion or
that the local authority have ‘otherwise acted beyond their powers’. There is no 
comparable provision in the Public Order Act 1986. It is true that the organiser of a
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procession could seek judicial review of a banning order or of an order to impose con-
ditions.39 But, unlike in Scotland, this would be review and not an appeal; it would be
in the High Court under the judicial review procedure and not in the local sheriff court;
and in any event the Court of Appeal has made it clear, in a case involving a banning
order under s 3(2) of the 1936 Act, that it is not willing to encourage such appli-
cations.40 There is also the practical problem of securing judicial review in enough time
before the procession is due to be held. There is no duty on the police to give notice
of the conditions ‘as early as possible’, as there is on the local authority in Scotland.41

If the police exercise their powers unreasonably, it may be possible for anyone arrested
for violating the conditions to challenge their legality as a defence in criminal proceedings.
But this will not restore their right to participate in the procession, or the right to con-
duct the procession as initially conceived.

Public assemblies

Police powers specifically to regulate public assemblies were introduced in the Public
Order Act 1986 (s 14). The senior police officer present at an assembly (or the chief
constable in the case of an assembly intended to be held) may impose conditions as to
its location and duration, as well as the number of people who may be present. These
conditions may be issued where it is reasonably believed (a) that the assembly may
result in serious public disorder, serious damage to property, or serious disruption to
the life of the community; or (b) that the purpose of organising the assembly is to intim-
idate others. A public assembly is defined to mean an assembly of 2 or more people
in a public place which is wholly or partly open to the air (s 16).42 There is no proced-
ure in the Act for challenging instructions issued under this power, although if they
are issued long enough in advance, judicial review is available in principle, subject to
the reluctance of the courts to encourage review of such decisions. The only other means
of challenging any directions would be collaterally, as a defence in criminal proceed-
ings for violating a direction given under the Act. It could be argued that the police
had exceeded their powers, for example, because the purpose of an assembly was to
cause inconvenience and embarrassment to third parties, rather than to intimidate them.43

Nevertheless, the section gives the police wide powers to control public assemblies, and
by the power to issue directions, to frustrate the purpose of the assembly.

The Criminal Justice and Public Order Act 1994 added new powers in respect of
public assemblies, corresponding to the powers relating to public processions in s 13
of the 1986 Act.44 These powers apply to ‘trespassory assemblies’, that is to say an
assembly ‘on land to which the public has no right of access or only a limited right of
access’, a definition wide enough to include the public highway. The power of the police
– in what is now Public Order Act 1986, s 14A – is activated where a chief officer 
‘reasonably believes’ that such an assembly of 20 or more people (a) is likely to be
held without the permission of the occupier of the land, and (b) may result in serious
disruption to the life of the community or significant damage to land, a building or
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monument of historical, architectural, archaeological or scientific importance. If these
conditions are met, the chief officer of police may apply to the local authority for an
order prohibiting all ‘trespassory assemblies’ in the district or part of it, for a specified
period of up to four days in an area within five miles’ radius of a specified centre. The
order, which may be varied or revoked before it expires, may be made after consult-
ing the Secretary of State (who must give consent before an order may be made), 
and the order may be made as requested, or with modifications. In Scotland there is
no need for ministerial approval to the making of the order (or in granting it with 
varied terms) while in London the order may be issued by the Metropolitan Police
Commissioner with the consent of the Home Secretary.

It is an offence to organise or take part in an assembly which is known to be pro-
hibited and a constable in uniform may stop any person reasonably believed to be on
the way to an assembly ‘likely to be an assembly which is prohibited’, and ‘direct him
[or her] not to proceed in the direction of the assembly’. It is an offence to fail to com-
ply with a direction.

In DPP v Jones45 an order had been made prohibiting the holding of assemblies within a four-mile
radius of Stonehenge from 29 May to 1 June 1995. While the order was in force, a peaceful assembly
was held within the area covered by the order. When those present refused to disperse, they were
arrested and convicted of trespassory assembly. The conviction was overturned by the Crown Court,
and on an appeal by way of case stated it was held that conduct could constitute a trespassory assem-
bly even though the conduct complained of was peaceful and did not obstruct the highway. On a
further appeal to the House of Lords, the question was whether the assembly exceeded the public’s
right of access to the highway for the purposes of the definition of a ‘trespassory assembly’: if the
public had the right to use the highway in this way, there would be no ‘trespass’ under the 1986
Act as amended. The House of Lords (dividing 3:2) reinstated the decision of the Crown Court. The
Lord Chancellor said that the right to use the highway was not limited to passage and repassage: ‘the
public highway is a public place which the public may enjoy for any reasonable purpose, provided
the activity in question does not amount to a public or private nuisance and does not obstruct the
highway by unreasonably impeding the primary right of the public to pass and repass: within these
qualifications there is a public right of peaceful assembly on the highway’.46

Although s 14 of the Public Order Act 1986 appears to be the first police power specifically
to regulate public assemblies, there are a number of general police powers which have
been available for this purpose. The first of these is the statutory offence of obstruct-
ing a police officer in the execution of his or her duty.47 We deal with this later, but
in practice this would give to the police powers perhaps as great as those to be found
in s 14 of the 1986 Act. This offence remains unaffected by the 1986 Act and it is
strongly arguable that in practice s 14 adds little to the existing law.

D. Freedom of assembly and private property rights

Picketing

The purpose of picketing is to enable pickets to impart information or opinions to those
entering or leaving premises or in some cases to seek to persuade them not to enter in
the first place. It has been said that the Human Rights Act ‘arguably has created a “right
to picket” to the extent that the right to peaceful assembly has been guaranteed by
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Article 11 of the [ECHR]’.48 However, those who picket may be subject to directions
issued by the police under s 14 of the Public Order Act 1986. The police may also
issue directions to prevent a breach of the peace; failure to comply with such directions
may lead to an arrest for obstructing a police officer.49 But even if a picket is perfectly
peaceful and is not subject to regulation by the police in these ways, those who par-
ticipate may in law be committing offences for which they can be arrested without 
a warrant. Under the Trade Union and Labour Relations (Consolidation) Act 1992, 
s 241, it is an offence for a person ‘wrongfully and without legal authority’ to ‘watch
and beset’ premises where a person works or happens to be with a view to compelling
him or her to abstain from doing something which he or she is entitled to do.
Although this offence had fallen into disuse, it was revived during the miners’ strike
of 1984/85 as one of the weapons in the police armoury for dealing with the large-
scale picketing which then took place.50 More usually perhaps, picketing may lead to
an arrest for obstructing the highway under the Highways Act 1980, s 137. A picket
is no more a lawful use of the highway than is any other kind of assembly.51

Apart from possible criminal liability, those who organise a picket may also face 
civil liability, for which the trade union may be responsible.52 There is authority for
the view that picketing premises may constitute a private nuisance against the owner
or occupier of these premises. At least the law is sufficiently unclear that an interlocutory
injunction is likely to be granted in an application by such a plaintiff.

In Hubbard v Pitt, a community action group organised a peaceful picket outside the offices of estate
agents in Islington, distributing leaflets and displaying placards to protest against the firm’s part in
improving property at the expense of working-class residents. On the issue of whether an interim
injunction should be issued to the firm against the pickets, Forbes J held that the picketing was unlaw-
ful since it was not in contemplation or furtherance of a trade dispute (on the significance of which,
see below) and was inconsistent with the public right to use the highway for passage and repassage.
But in the Court of Appeal, the majority upheld the interim injunction on quite different grounds, hold-
ing only that the plaintiffs had a real prospect of establishing at the eventual trial that the protesters
were committing a private nuisance against them and that the balance of convenience lay in favour
of the picketing being stopped until the main hearing of the action. Lord Denning MR dissented, 
holding that the use of the highway for the picket was not unreasonable and did not constitute a
nuisance at common law; he considered that picketing other than for trade disputes was lawful so
long as it was done merely to obtain or communicate information or for peaceful persuasion.53

During the miners’ strike of 1984/85 an attempt was made – successfully in the short
term – to extend the tort of private nuisance. So in Thomas v NUM (South Wales Area),54

Scott J held that pickets would be liable not only to the owner or occupier of the premises
being picketed, but also to workers (and presumably others) who were ‘unreasonably
harassed’ in entering the premises. This extension of tortious liability was subsequently
disapproved by Stuart-Smith J, in relation to an industrial dispute at Wapping in
1985/86.55
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Special rules govern picketing in the case of trade disputes. As now provided by statute:

It shall be lawful for a person in contemplation or furtherance of a trade dispute56 to attend
(a) at or near his own place of work; or
(b) if he is an official of a trade union, at or near the place of work of a member of that union
whom he is accompanying and whom he represents
for the purpose only of peacefully obtaining or communicating information or peacefully per-
suading any person to work or abstain from working.57

This provision, unlike its predecessors, restricts the freedom to picket in a trade dispute
to one’s own place of work. Secondary picketing – the picketing of other workplaces
– is thus excluded.58 There is no restriction in the Act on the number of people 
who may picket in this way, but a Code of Practice on Picketing issued by the then
Department of Employment (with parliamentary approval)59 recommends no more than
six people at any particular site, although this could be reduced if the police are of the
view that, to prevent a breach of the peace, a smaller number is necessary.60 Even if
these requirements are met, there is no right on the part of pickets to stop vehicles and
to compel drivers and their occupants to listen to what they have to say. In Broome v
DPP,61 the House of Lords refused to read such a right into a statutory predecessor of
the current law on the ground that it would involve reading into the Act words which
would seriously diminish the liberty of the subject. Everyone has the right to use the
highway free from the risk of being compulsorily stopped by any private citizen and
compelled to listen to what he or she does not want to hear.62 Pickets thus have a right
to seek to communicate information or to seek peacefully to persuade, but not to stop
persons or vehicles.

The purpose of these provisions is to give workers and trade union officials a 
limited protection from both criminal and civil liability. So far as the criminal law is
concerned, those who picket peacefully for the permitted purposes will not be liable
under either the Highways Act 1980, s 137, or the Trade Union and Labour Relations
(Consolidation) Act 1992, s 241. This is because the latter, by s 220 (providing that
picketing ‘shall be lawful’), gives legal authority to obstruct the highway and to watch
and beset. If, however, the purpose of the picket is deemed to be the causing of an
obstruction rather than the peaceful communication of information, then s 220 of the
1992 Act will not prevent those involved from being arrested and convicted. So far as
civil liability is concerned, s 220 provides an immunity from liability for private 
nuisance where the pickets are acting peacefully.63 But it does not provide immunity
where the purpose of the picket is adjudged to be to harass others, as in Thomas v
NUM (South Wales Area).64 Together with s 219 of the 1992 Act, s 220 also gives
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pickets immunity in tort for conspiracy, inducing breach of contract, and intimidation.65

In this case, however, the protection is of qualified value, for it applies only where the
increasingly tight restrictions on the conduct of industrial action have been complied
with, including the holding of a secret ballot and the giving of appropriate notice to
employers. But there may be circumstances where picketing in the course of a trade
dispute does not involve the commission of a tort and where as a result the immunity
is unnecessary. Although such cases are rare, they are not unknown.

In Middlebrook Mushrooms Ltd v Transport and General Workers’ Union66 the plaintiff employers
were in dispute with some of their employees who went on strike and were subsequently dismissed.
The employees then organised a campaign to distribute leaflets outside supermarkets to persuade
shoppers not to buy the plaintiff’s mushrooms. An injunction was granted at first instance to restrain
the defendants from directly interfering with the employer’s contracts, but was discharged on appeal.
Neither party relied on the 1992 Act and it was held that in order for the defendants’ action to be
tortious, the persuasion had to be directed at one of the parties to the contracts allegedly interfered
with (in this case between the supermarket and the employers). Here the ‘suggested influence was
exerted, if at all, through the actions or the anticipated actions of third parties who were free to make
up their own minds’. The leaflets were directed at customers and contained no message which was
directed at the supermarket managers.

But for all practical purposes the freedom conferred by the 1992 Act is very narrow
and does not address the crucial problem of the extraordinarily wide discretionary 
powers vested in the police to regulate the competing claims of pickets and others.

Sit-ins, squatting and forcible entry

In recent years the expression of protest has often taken the form of entry onto private
land, most notably by animal rights protesters and environmental activists, the former
protesting about field sports and vivisection, the latter about the building of new motor-
ways which in the process spoil or destroy the natural or built environment. Other
groups to engage in this type of activity are workers protesting about the threat of job
losses, and peace campaigners anxious about nuclear weapons or the deployment of
British troops to Iraq. There is no right to enter private property for these purposes,67

and this form of protest action may fall foul of some of the measures already dis-
cussed, although there are other provisions which may be relevant. So in Chandler v
DPP,68 an attempt by nuclear disarmers to enter and sit down on an RAF base was
held to be a conspiracy to commit a breach of the Official Secrets Act 1911, s 1(1),
which makes it an offence for any purpose prejudicial to the safety of the state to
approach or enter ‘any prohibited place’. In Galt v Philp,69 a sit-in at a hospital
laboratory by scientific officers was held to be a breach of s 7 of the Conspiracy and
Protection of Property Act 1875 (now s 241 of the Trade Union and Labour Relations
(Consolidation) Act 1992).

Action of this type is also governed to some extent by the Criminal Law Act 
1977, which extensively reformed the law following the recommendation of the Law
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Commission.70 Part I creates a statutory offence of conspiracy, which was charged in
R v Jones71 where the accused entered an RAF base with the intent to cause criminal
damage to military equipment at the time of the Iraq war. It was no defence that the
events in Iraq were unlawful under international law, the court rejecting a claim to
this effect based on the Criminal Damage Act 1971. Part II of the 1977 Act created
various offences relating to entering and remaining on property. These include (a) with-
out lawful authority, to use or threaten violence for the purpose of securing entry into
any premises on which another person is present and against the will of that person
(s 6); (b) to remain on residential premises as a trespasser after being required to leave
by or on behalf of a displaced residential occupier of the premises (s 7); (c) without
lawful authority, to have offensive weapons on premises after having entered them as
a trespasser (s 8); (d) to enter as a trespasser any foreign embassies and other diplom-
atic premises (s 9); and (e) to resist or obstruct a sheriff or bailiff seeking to enforce a
court order for possession (s 10). Additional measures directed at trespassing on pri-
vate land ‘with the common purpose of residing there for any period’ were introduced
by the Public Order Act 1986.72

Yet further restrictions were introduced by the Criminal Justice and Public Order
Act 1994. Indeed, Part V of the Act is entitled ‘Public Order: Collective Trespass or
Nuisance on Land’, but deals with a wide range of different issues, not all of which
are concerned with freedom of assembly. This part of the Act deals, for example, with
people trespassing on land, ‘with the common purpose of residing there for any
period’ (s 61),73 gatherings on land in the open air of 20 or more persons (whether or
not trespassers) at which amplified music is played during the night (so-called raves)
(s 63),74 the removal of squatters (ss 75–6) and unauthorised campers residing on 
land, without the consent of the occupier (s 77). The Act does, however, deal expressly
with questions of freedom of assembly and public protest, not least in the provision
which it makes for ‘trespassory assemblies’, the terms of which we have already
encountered. Otherwise s 68 deals with what are referred to as ‘disruptive trespassers’,
the main targets being animal rights activists who trespassed on land to disrupt fox-
hunting events. But s 68 is not confined to such activity, the government declining to
accept an Opposition amendment to limit its scope to country sports, on the ground
that there is no reason why events such as church fêtes, public race meetings or open-
air political meetings ‘should suffer the invasion of others who intend to intimidate,
obstruct or disrupt these proceedings’.75 Thus it is an offence (of aggravated trespass)
for any person to trespass on land to intimidate persons taking part in lawful activities
or to obstruct or disrupt such activity.76 The senior police officer present at the 
scene is empowered to require anyone committing or participating in aggravated 
trespass to leave the land in question; failure to do so is also an offence.77 More recent
concerns about demonstrations at or near royal palaces led to the introduction of a
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new criminal offence making it an offence to enter or be on any designated site as a
trespasser.78

As in the case of picketing,79 liability in civil law has an important role to play
here too.

In Department of Transport v Williams,80 an application was made for injunctions to restrain protesters
from action designed to disrupt the building of the M3 extension over Twyford Down. Interim injunc-
tions were granted by Alliott J to restrain the defendants from (i) entering upon land specified in the
order, (ii) interfering with the use of the highway specified in the order, and (iii) restraining them
from interfering with the carrying on of work authorised by the M3 Motorway Scheme (SI 1990 No
463). In the case of the first injunctions, it was held that these could be granted on the ground of
trespass, but that the second should be set aside because they added nothing to the first. The third
required there to be a basis in law for holding that it was tortious to prevent or interfere with the
department’s carrying out of works under the authorisation in the statutory instrument. It was held
that in such a case an injunction could be grounded in the tort of wrongful interference with busi-
ness; the unlawful means for the purposes of establishing this was found in the Highways Act 1980,
which provides by s 303 that it is an offence wilfully to obstruct any person carrying out his lawful
duties under the Act.81

The risk of civil liability is particularly serious in view of the principle in American
Cyanamid Co v Ethicon Ltd82 that an interim injunction may be granted on the ground
that there is a serious issue to be tried and that the balance of convenience is in favour
of relief, pending the trial of the action.83 The defendant thus need not be acting 
unlawfully to be restrained, it being possible and indeed likely that the balance of con-
venience will lie in favour of the plaintiff where disorder is threatened. On the other
hand, it has been held that American Cyanamid Co does not deal with the situation
where the granting or otherwise of the interim injunction is likely to dispose finally of
the matter,84 as in the case of a protest, the cause of which may well have passed before
the matter comes to trial. In these cases, it has been held that ‘the degree of likelihood the
plaintiff would have succeeded in establishing his right to an injunction if the action
had gone to trial, is a factor to be brought into the balance’.85 Applications for injunc-
tions to restrain assemblies of various kinds are likely to encounter claims based on
the Human Rights Act 1998 to the extent that the injunction will undermine the right
to freedom of assembly. In these circumstances the courts are likely to give more weight
to the respondent’s defence than might otherwise have been the case.86

E. Public order offences

Riot and violent disorder

As well as the rules relating to assemblies and processions, there are several ways 
in which breaches of public order constitute offences. Such offences were initially 
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developed through the common law, but following Law Commission recommendations
in 198387 these common law offences were abolished and replaced with new offences
in the Public Order Act 1986.88 The first of these is riot, defined by s 1 of the 1986 Act
to apply where 12 or more persons who are present together use or threaten unlawful
violence for a common purpose in circumstances where their conduct ‘would cause 
a person of reasonable firmness present at the scene to fear for his personal safety’.89

The scope of the offence is widened considerably, since no person of reasonable
firmness need actually be present at the scene and since, unlike at common law, a riot
may be committed in private as well as in a public place.90 Although charges of riot
are unusual today,91 they were brought during the miners’ strike of 1984/85, although
many of the prosecutions collapsed in controversial circumstances.92 When a riot is 
in progress, the police and other citizens may use such force as is reasonable in the 
circumstances to suppress it.93 Anyone convicted of riot is liable to imprisonment of
up to ten years or a fine, or both,94 while anyone who suffers property damage in a
riot may bring a claim for compensation against the police authority under the Riot
(Damages) Act 1886.95 Compensation has been paid for damage done by those celeb-
rating the end of the First World War96 and by football fans seeking to climb into 
Stamford Bridge football ground to watch Chelsea play Moscow Dynamo during their
post-war British tour.97

Section 2 of the Public Order Act 1986 replaces the old common law offence of unlaw-
ful assembly with an offence of violent disorder. The history of unlawful assembly 
is an important part of the history of the law of public order. After the lapse of the
Seditious Meetings Act 1817, it fell to the courts to develop the definition of an unlaw-
ful assembly, upon which depended the powers of the police to control and disperse
such assemblies.98 The statutory offence clears up some of the confusion of the old law.99

Violent disorder is committed where three or more persons who are present together
use or threaten unlawful violence and their conduct (taken together) is such as would
cause a person of reasonable firmness present at the scene to fear for his or her per-
sonal safety. As with riot, no person of reasonable firmness need actually be present,
and the offence may be committed in private as well as in public places. As with the
old common law rules, a meeting which begins as a lawful gathering may become an
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unlawful assembly if disorder takes place, weapons are produced or if language incit-
ing an offence is used by speakers. But unlike the common law, under the statutory
offence, when this transformation occurs persons present who do not share the unlawful
purpose are not guilty of violent disorder. A person is guilty of violent disorder only
if he or she intends to use or threaten violence or is aware that his or her conduct may
be violent or threaten violence.100 Such a person is liable on conviction on indictment
to imprisonment for up to five years and on summary conviction to imprisonment for
up to six months.101 In both cases a fine may be imposed rather than or as well as 
imprisonment. At common law when an unlawful assembly was in progress, it was the
duty of every citizen to assist in restoring order, for example by dispersing or by going
to the assistance of the police.102 Presumably the duty survives the abolition of the com-
mon law offence and its replacement with violent disorder.103

Prosecutions for unlawful assembly and violent disorder are not unknown in 
modern times. When serious disorder occurred at a demonstration protesting against
a Greek dinner at the Garden House Hotel in Cambridge (at a time when the Greek
government was unpopular in radical circles) students in the forefront of the disorder
were convicted of riot and unlawful assembly.104 In Kamara v DPP,105 students from
Sierra Leone occupied the Sierra Leone High Commission in London, locking the staff
in a room and threatening them with an imitation gun. Their conviction for, inter alia,
unlawful assembly was upheld by the House of Lords, which ruled that it was not 
necessary to show that an unlawful assembly had occurred in a public place. As we
have seen, this ruling has been given statutory force for the purposes of violent dis-
order.106 Unlawful assembly charges were brought during the miners’ strike of 1984/85, 
reflecting ‘a specific prosecution policy intended to have a deterrent effect even before
charges were proved and sentence pronounced’. However, many charges were dropped
before the first hearing and, of those which did proceed, only ‘a few indictments 
for unlawful assembly resulted in conviction’.107 A few charges of affray were also 
brought during the strike. This ancient offence consists of unlawful fighting or a 
display of force by one or more persons in a public place or on private premises, 
involving a degree of violence calculated to terrify persons present who are of reason-
ably firm character.108 The Public Order Act 1986 placed this offence on a statutory
footing (s 3).109

Threatening, abusive and insulting behaviour

Apart from riot, violent disorder and affray, the other category of offences dealt with
by the Public Order Act 1986 relates to threatening, abusive and insulting behaviour.
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This offence – which appears to correspond to the Scottish common law offence of
breach of the peace – was originally enacted in the Public Order Act 1936, s 5. This
provided that it was an offence to use threatening, abusive or insulting words or behaviour
with intent to provoke a breach of the peace or whereby a breach of the peace was
likely to be occasioned. If the purpose of ss 1–4 of the 1936 Act was to regulate the
conduct of fascist demonstrators in the 1930s, the purpose of s 5 was, it seems, to deal
with communist counter-demonstrators who would disrupt fascist rallies. Section 5 of
the 1936 Act has been replaced by ss 4 and 5 of the Public Order Act 1986. By s 4:

A person is guilty of an offence if he –
(a) uses towards another person threatening, abusive or insulting words or behaviour, or
(b) distributes or displays to another person any writing, sign or other visible representation
which is threatening, abusive or insulting,
with intent to cause that person to believe that immediate unlawful violence will be used against
him or another by any person, or to provoke the immediate use of unlawful violence by that
person or another, or whereby that person is likely to believe that such violence will be used
or it is likely that such violence will be provoked.

This provision of the 1986 Act was supplemented by a new s 4A inserted by the
Criminal Justice and Public Order Act 1994. This provides that it is an offence for a
person with intent to cause another person harassment, alarm or distress to (a) use
‘threatening, abusive or insulting words or behaviour, or disorderly behaviour’ or (b)
display any writing, sign or other visible representation which is threatening, abusive
or insulting, thereby causing that person or another person (who need not be the intended 
target of the conduct) ‘harassment, alarm or distress’. This complements s 5 of the 1986
Act by which it is an offence for any person to use the words or behaviour in s 4 (a)
or display material referred to in s 4 (b) within the hearing of any person ‘likely to be
caused harassment, alarm or distress thereby’.110 All three offences may be committed
in a public or private place, although no offence is committed in a private place where
the words or behaviour are used by a person within a dwelling and the person
harassed, alarmed or distressed is also inside the dwelling. It is a defence under ss 4A
and 5 that the accused’s conduct took place inside a dwelling and that he or she had
no reason to believe that it would be seen or heard outside. It is also a defence under
ss 4A and 5 that the accused’s conduct was reasonable,111 and additionally under s 5
that he or she had no reason to believe that there was any person within hearing or
sight who was likely to be caused harassment, alarm or distress.112 Moreover, a per-
son is guilty of an offence under ss 4 and 5 only if he or she intends or is aware that
the conduct is threatening, abusive, insulting or disorderly.113
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As with s 5 of the 1936 Act, the crucial words ‘threatening, abusive or insulting’ are
not defined.114 Decisions under s 5 of the 1936 Act may thus be helpful in the con-
struction of ss 4, 4A and 5 of the 1986 Act. On what is meant by insulting, the lead-
ing case is Brutus v Cozens.115

During a Wimbledon tennis match, Brutus and other anti-apartheid protesters went on to the court,
distributed leaflets and sat down. The spectators strongly resented the interruption of play. Brutus was
prosecuted for using insulting behaviour whereby a breach of the peace was likely to be occasioned.
The justices dismissed the charge, finding that the conduct was not insulting. On appeal by the pros-
ecutor, the Divisional Court directed the justices that behaviour was insulting if it affronted other 
people and evidenced a disrespect or contempt for their rights, and thereby was likely to cause the
resentment which the spectators had expressed at Wimbledon. The House of Lords unanimously allowed
an appeal by Brutus against this direction, holding that ‘insulting’ was to be given its ordinary mean-
ing and that the question of whether certain behaviour had been insulting was one of fact for the
justices to determine. Lord Reid pointed out that s 5 of the 1936 Act did not prohibit all speech or
conduct likely to occasion a breach of the peace. Vigorous, distasteful and unmannerly speech was
not prohibited. There could be no definition of insult: ‘an ordinary sensible man knows an insult when
he sees or hears it.’

It is not enough that the accused’s conduct is insulting. Under the Act it must, for 
example in the case of s 4, be likely to provoke violence. This corresponds with the
requirement in s 5 of the 1936 Act that the accused’s conduct be likely to provoke a
breach of the peace. In Jordan v Burgoyne,116 the accused was convicted under s 5 because
a speech he made in Trafalgar Square was provocative ‘beyond endurance’ to Jews,
blacks and ex-servicemen in the crowd. It was held that the words used were insulting,
and the Divisional Court rejected the interpretation of the court below that the words
used by the defendant were not likely to lead ordinary, reasonable persons to commit
breaches of the peace. In the view of the court the defendant must ‘take his audience
as he finds them, and if those words to that audience or that part of the audience are
likely to provoke a breach of the peace, then the speaker is guilty of an offence’.117 A
similar conclusion would be reached under the 1986 Act.

An important issue under s 4 of the 1986 Act relates to the question of how soon
after insulting conduct must the violence be likely to take place. Section 5 of the 1936
Act ‘did not require that the breach of the peace which was either intended or likely
to be occasioned should follow immediately upon the actions of the defendant’. The
question whether such a requirement now exists was considered in R v Horseferry Road
Magistrate, ex p Siadatan.118

The applicant laid an information against Penguin Books and Mr Salman Rushdie, the publishers and
author of The Satanic Verses, which many devout Muslims found offensive. It was alleged that the
respondents had distributed copies contrary to s 4(1) of the 1986 Act on the ground that the book
contained abusive and insulting writing whereby it was likely that unlawful violence would be pro-
voked. On a strict construction of the Act, the Divisional Court held that the magistrate was correct
in refusing to issue a summons. In the view of the court, the requirement in the Act that the insulted
person should be ‘likely to believe that such violence will be used’ means that the insulted person
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is likely to believe that the violence will be used immediately. Watkins LJ observed: ‘A consequence
of construing the words “such violence” in s 4(1) as meaning “immediate unlawful violence” will be
that leaders of an extremist movement who prepare pamphlets or banners to be distributed or car-
ried in public places by adherents to that movement will not be committing any offence under s 4(1)
albeit that they intend the words in the pamphlet or on the banners to be threatening, abusive and
insulting and it is likely that unlawful violence will be provoked by the words in the pamphlet or on
the banner.’119

Although s 4 of the 1986 Act thus appears to be narrower than the corresponding 
provisions of the 1936 Act, the police have other powers which may go some way towards
closing any ‘gap in the law which did not exist under the 1936 Act’.120 These include
the powers conferred by the Police Act 1996, s 89(2), which is discussed below. It is
a separate offence if any of the foregoing offences under ss 4, 4A or 5 of the 1986 Act
are racially or religiously aggravated.121

Other offences

1 Obstruction of the highway. We have already encountered this offence in this chap-
ter. Under the Highways Act 1980, s 137, it is an offence ‘if a person without lawful
authority or excuse in any way wilfully obstructs the free passage along a highway’.
An obstruction in this sense is caused when a meeting or assembly is held on the high-
way (which for this purpose includes the pavement as well as the road). It is no defence
that the obstruction affected only part of the highway leaving the other part clear.122

Nor is it a defence that the arrested person was only one of a number of people caus-
ing the obstruction,123 or that the defendant believed that she was entitled to hold meet-
ings at the place in question or that other meetings had been held there.124 The offence
thus gives wide powers to the police to disperse what may be a peaceful assembly and
it has been widely used. Following DPP v Jones,125 however, it is now recognised that
the highway may be lawfully used for some political purposes where this does not inter-
fere with the primary purpose of the highway which is passage and repassage. Such
use will provide a lawful excuse to any charge of obstruction. This is a conclusion which
had been reached already in Hirst v Chief Constable of West Yorkshire126 by the Divisional
Court in relation to the Highways Act 1980, a decision which was expressly approved
in Jones.

A group of animal rights supporters were demonstrating outside a furrier’s shop, and handing out
leaflets. They were convicted of obstruction of the highway, contrary to the Highways Act 1980, 
s 137. In reversing the convictions Glidewell LJ said that the question whether someone was causing
an obstruction without lawful excuse was to be answered by deciding whether the activity in which
the defendant was engaged was or was not a reasonable user of the highway. This would be for the
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magistrates to decide, but it was clearly anticipated that the distribution of handbills could be a 
reasonable user.

In 2002, Westminster City Council was unable to obtain an injunction to stop an 
anti-war protest by a single individual (Brian Haw), who maintained a vigil over many
years in Parliament Square.127 Apart from the Highways Act 1980, obstruction of 
the highway is a public nuisance, which may be prosecuted as an indictable offence at
common law.128

2 Protection from harassment. Closely associated with the Public Order Act 1986, 
ss 4, 4A and 5 is the Protection from Harassment Act 1997, which has been said to
target ‘anti-social behaviour which had previously been viewed as too trivial or too
imprecise to attract criminal or . . . civil liability’.129 The Act is considered briefly in
this chapter because it has been used against protestors (particularly animal rights
protestors), and as a way of regulating the exercise of the right to freedom of assem-
bly. It is unlawful to pursue a course of conduct which amounts to the harassment of
another and which the person pursuing the conduct knows or ought to know amounts
to harassment (s 1(1)). This has been extended so that a person must not pursue a course
of conduct which (a) involves harassment, and (b) is intended to persuade any person
‘not to do something that he is entitled or required to do’, or ‘to do something that he
is not under any obligation to do’ (s 1(1A)).130 It is a defence that the course of conduct
was reasonable in the circumstances (s 1(3)).131 Apart from being an offence to pursue
a course of conduct in breach of ss 1 or 1(A) (s 2), civil proceedings may be brought
by a victim for an injunction to restrain an unlawful course of conduct and for damages
suffered as a result (s 3).132 An injunction may also be sought where there is a breach
of ss 1 or 1A (s 3A). It is, moreover, an offence under s 4 to engage in a course of con-
duct which causes another person to fear on at least two occasions that violence will
be used against him or her. A court may issue a restraining order against a person con-
victed under ss 2 or 4 prohibiting the defendant from doing anything specified in the
order which amounts to harassment or which will cause a fear of violence (s 5). It is
an offence to breach an order.133 The Act is adapted for application to Scotland (s 8).

The scope of the powers under the 1997 Act (as amended) is illustrated by the well publicised 
decision in Oxford University v Broughton,134 where the university obtained injunctions under the 
Act against a number of leading animal rights activists and animal rights organisations. The conduct
of the defendants was jeopardising the completion of new laboratories where it was believed 
experiments would be conducted on animals. The order prohibited protestors from harassing pro-
tected persons and from entering an exclusion zone around the construction site except once a week
at a time approved in the injunction. The most controversial feature of the injunction was the definition
of ‘protected persons’. This extended to the members and employees of the university and their 
families, the employees and shareholders of the contractor, as well as their families, servants or agents,
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and any person seeking to visit the laboratory or any premises or home belonging to or occupied by
a protected person. The High Court rejected a claim that these restraints amounted to an unjustifiable
restriction on Convention rights.

Additional restraints on demonstrating outside someone’s home were introduced by
the Criminal Justice and Police Act 2001 – as amended in 2005135 – in response 
to the activities of animal rights protestors who picketed the homes of directors and
employees of companies said to be engaged in vivisection.136 Still further restraints on
animal rights groups are to be found in the Serious Organised Crime and Police Act
2005, s 145. These have the effect of making it an offence to interfere with commer-
cial relationships in a manner designed to harm animal research.

3 Breach of the peace. The apprehension of a breach of the peace is important in
the law of arrest and for the purpose of binding over (on which see below), but the
concept of breach of the peace at common law is not clear-cut.137 English law does not
recognise a substantive offence of breach of the peace. By contrast, in Scots law there
is a very broad common law offence of breach of the peace,138 which includes the use
of violent and threatening language in public, breaches of public order and decorum,
and even the making of indecent suggestions in private to young persons, but not the
peaceful singing of hymns at a prayer meeting in the street.139 The offence has more
recently been adapted for use against excited football fans,140 and against an indivi-
dual selling a National Front newspaper outside a football ground.141 The broad nature
of this offence probably explains why, on facts very similar to those in Beatty v Gillbanks,
the Scottish courts convicted the local leaders of a Salvation Army procession of breach
of the peace.142 Breach of the peace is commonly used by the police in public order 
situations. During the miners’ strike of 1984/85, of the 1,046 charges brought in Scotland,
no fewer than 678 of these were for breach of the peace.143 Although used to deal with
a wide range of anti-social behaviour, this offence may serve as a flexible and adapt-
able restraint on different forms of public protest.

Colhoun v Friel144 concerned the protest against the M77 motorway, in the course of which the appel-
lant sat astride a felled tree which a workman was cutting up with a chainsaw. When he refused to
comply with a request to move, the appellant was arrested for breach of the peace and convicted,
the conviction being upheld on appeal on the ground that ‘it is well settled that the test to be applied
is whether the proved conduct may reasonably expect to cause any person who observed it to be
alarmed, upset or annoyed or to provoke a disturbance’. The appellant had ‘placed himself and the
workman in a position of danger by his refusal to move as the workman proceeded in the task of
cutting the tree up with the power-operated saw. This was disorderly conduct which might reasonably
have caused a person to be alarmed by virtue of what might ensue if the appellant was to remain
in that position as the work proceeded.’

The incorporation of Convention rights provided an opportunity to argue before the
Scottish courts that the indeterminacy of the offence of breach of the peace violates
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art 7 of the ECHR. But the argument failed,145 as have other challenges to breach of the
peace convictions based on arts 10 and 11 of the Convention. In Jones v Carnegie,146

the High Court of Justiciary rejected an attempt to restrict the scope of the offence to
cases where there was ‘evidence of actual alarm or annoyance’. It is enough that the
conduct is ‘genuinely alarming and disturbing to any reasonable person’.

F. Preventive powers of the police and courts

Entry into meetings

In a public place like Trafalgar Square, there can be no doubt of the power of the police
to be present and to deal with outbreaks of disorder if they occur. Where a public meet-
ing is held on private premises, the power of the police to attend is less certain. At 
one time the official view of the Home Office was that except when the promoters of
a meeting asked the police to be present in the meeting, they could not go in, unless
they had reason to believe that an actual breach of the peace was being committed in
the meeting.147 This view was stated after disorder occurred at a fascist meeting at 
Olympia in London, when the stewards inflicted physical violence on dissentients in
the audience. No police were stationed on the premises, although large numbers had
been assembled in nearby streets. Within a year, the court disapproved of the Home
Office view of the law.

In Thomas v Sawkins148 a meeting had been advertised in a Welsh town (a) to protest against the
Incitement to Disaffection Bill which was then before Parliament, and (b) to demand the dismissal
of the Chief Constable of Glamorgan. The meeting was open to the public without payment, and the
police arranged for some of their number to attend. The promoter requested the police officers to
leave. A constable committed a technical assault on the promoter thinking that the promoter was on
the point of employing force to remove a police officer from the room. There was no allegation that
any criminal offence had been committed at the meeting or that any breach of the peace had occurred.
When the promoter prosecuted the constable for assault, the magistrates’ court found that the police
had reasonable grounds for believing that if they were not present there would be seditious speeches
and other incitement to violence, and that breaches of the peace would occur; that the police were
entitled to enter and remain in the hall throughout the meeting; and that consequently the consta-
ble did not unlawfully assault the promoter. In the Divisional Court these findings were upheld. Lord
Hewart CJ was of opinion that the police have powers to enter and to remain on private premises
when they have reasonable grounds for believing that an offence is imminent or likely to be com-
mitted; nor did he limit this statement to offences involving a breach of the peace. In the opinion of
Avory J, ‘the justices had before them material on which they could probably hold that the police
officers in question had reasonable grounds for believing that, if they were not present, seditious speeches
would be made and/or that a breach of the peace would take place. To prevent any such offence
or a breach of the peace the police were entitled to enter and remain on the premises.’149

Although the second objective of the meeting in Thomas v Sawkins was admittedly
provocative to the local police, it did not suggest an incitement to violence, which 
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is a necessary element in the offence of sedition. Nor does protest against a Bill 
involve a breach of the peace. It is unclear whether Lord Hewart’s opinion is confined
to public meetings on private premises or whether it also applies to private meetings
and other activities on private premises. May the police enter any private premises if
they reasonably believe that any offence is imminent or is likely to be committed? The
judgments in the case gave scant consideration to the argument that as soon as the
promoter asked the police to withdraw from the premises, this rescinded the open 
invitation given to the public (including the police) to attend. Did this not make the
officers trespassers on private premises from that point onwards?150 It may be that it
is in the public interest that the police should be entitled to enter and remain in any
public meeting: but why should a similar right apply to private meetings? Doubts as
to the width of Thomas v Sawkins are resolved by the Police and Criminal Evidence
Act 1984, which preserves the power of the police to enter premises to deal with or
prevent a breach of the peace, but otherwise abolishes all common law powers of the
police to enter premises without a warrant.151

Obstruction of the police
The statutory offence of obstructing the police in the execution of their duty has already
been considered in relation to the law of arrest.152 It is no less important in the law of
public order. The leading case is Duncan v Jones153 in 1936, which gave rise to fears
about the uses to which the offence could be put.

Mrs Duncan was forbidden by Jones, a police officer, to hold a street meeting at a place opposite a
training centre for the unemployed. She refused to hold the meeting in another street 175 yards
away. Fourteen months previously, Mrs Duncan had held a meeting at the same spot, which had
been followed by a disturbance in the centre attributed by the superintendent of the centre to the
meeting. Mrs Duncan mounted a box on the highway to start the meeting but was arrested and
charged with obstructing a police officer in the execution of his duty. There was no allegation of obstruc-
tion of the highway or of inciting any breach of the peace. The lower court found (a) that Mrs Duncan
must have known of the probable consequences of her holding the meeting, viz, a disturbance and
possibly a breach of the peace, and was not unwilling that such consequences should ensue, (b)
that Jones reasonably apprehended a breach of the peace, (c) that in law it therefore became his
duty to prevent the holding of the meeting, (d) that by attempting to hold the meeting Mrs Duncan
obstructed Jones when in the execution of his duty. The Divisional Court upheld the conviction. Humphreys
J remarked that on the facts as found, Jones reasonably apprehended a breach of the peace: it then
became his duty ‘to prevent anything which in his view would cause that breach of the peace’.

The decision has been strongly criticised on several grounds. First, for reasons of
principle. Goodhart remarked:

At first sight it may seem unreasonable to say that a police officer cannot take steps to pre-
vent an act which, when committed becomes a punishable offence. But it is on this distinc-
tion between prevention and punishment that freedom of speech, freedom of public meeting
and freedom of the press are founded.154

Second, the decision gave rise to concern about the nature of the power extended 
to police officers. On one view, it would give a police officer power to prevent the 
holding of a lawful meeting if he or she suspected not that the meeting itself might be
disorderly but that breaches of the peace might occur as a result of the meeting, whether
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committed by supporters or opponents of the speakers at the meeting. The reasoning
of Humphreys J brings forward in time and widens the preventive powers of the police
to a degree that could lead to intolerable restrictions on the liberty of meeting. On this
basis the police could forbid a meeting in the students’ union of a college from taking
place merely because a ‘disturbance’ had previously occurred in the college after a 
similar meeting.

Yet despite this criticism and concern, the offence of obstructing a police officer is
now an important weapon in the armoury of police powers for controlling public protest.
Although Duncan v Jones illustrates the power to issue directions as to location where
this is considered necessary to maintain the peace, other cases illustrate that the power
may be used to issue directions as to numbers. In Piddington v Bates,155 a police officer
gave instructions that during a trade dispute at a factory in North London only two
pickets would be permitted outside each entrance. When the appellant insisted on join-
ing the pickets, despite a police officer’s instructions not to do so, he was arrested for
obstruction. The Divisional Court dismissed his appeal against the conviction, in
which it was argued that a restriction to two pickets was arbitrary and unlawful. In
the view of Lord Parker CJ, ‘a police officer charged with the duty of preserving the
Queen’s peace must be left to take such steps as, on the evidence before him, he thinks
are proper’.156 But apart from this wide power to give directions as to how a demon-
stration or picket is conducted, more recent developments indicate that the power per-
mits the police to give directions not only to disperse a demonstration but effectively
to ban or to prevent one from being held in the first place.

In Moss v McLachlan157 the defendants were stopped at a motorway exit by police officers who 
suspected that they were travelling to attend a picket line at one of a number of collieries several
miles away. When they refused to turn back, they were arrested for obstructing a police officer in the
execution of his duty. Their appeals against conviction were dismissed, with Skinner J observing that
‘The situation has to be assessed by the senior police officers present. Provided they honestly and
reasonably form the opinion that there is a real risk of a breach of the peace in the sense that it is
in close proximity both in place and time, then the conditions exist for reasonable preventive action
including, if necessary, the measures taken in this case.’158

Moss v McLachlan was effectively endorsed by the Court of Appeal in R (Laporte) v
Chief Constable of Gloucestershire Constabulary159 where the police stopped a coach
carrying anti-war protestors and prevented them from travelling to the scene of the
protest at RAF Fairford some three miles away.

Binding over to keep the peace and anti-social behaviour orders160

Magistrates in England and Wales have a wide power to order any person to enter
into a recognisance (undertaking), with or without sureties, to keep the peace or to be
of good behaviour, either in general or towards a particular person.

At a time of suffragette militancy, when many acts of damage to property were being committed,
George Lansbury made speeches encouraging the women to continue. The magistrate required him
to give undertakings to be of good behaviour in the sum of £1,000 and to find sureties for his good
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behaviour, or in default to go to prison for three months. The Divisional Court upheld the order, hold-
ing that a person could be bound over for inciting breaches of the peace even though no particular
person was threatened.161

The origin of this power is obscure: it may rest upon the Justices of the Peace Act 
1361 or it may be inherent in the commission of the peace held by magistrates. But
whatever its origins, this power is widely used, with 20,000 people being subject to
binding-over orders in 2001 alone.162 Although controversial, the power has been found
not to contravene the ECHR in a case where the order was imposed after a finding
that the respondent had committed a breach of the peace.163 But a breach of art 10
was found in a subsequent case involving anti-hunt protestors where there had been
no breach of peace and where the order directed the respondents not to commit a breach
of the peace, or to act contra bonos mores in the future.164

Subject to this uncertainty about the state of the law, a magistrate may bind over a
person when it is apprehended that he or she is likely to commit a breach of the peace,
or do something contra bonos mores or contrary to law, a wider power still.165 But in
the case of breach of the peace it may now be necessary to show that something has
been done calculated to lead to acts of personal violence.166 In Percy v DPP167 it was
held, in a successful appeal against a binding-over order, that a non-violent protest in
an RAF base could not constitute a breach of the peace. ‘A civil trespass itself cannot
amount to a breach of the peace’ and ‘although circumstances can easily be imagined
in which trespass may produce violence as its natural consequence’, it was highly improb-
able that non-violent acts of trespass ‘would provoke trained personnel to violent reac-
tion’. Moreover, it has been held that conduct capable of provoking violence (so as to
be a breach of the peace) must also be unreasonable, which would exclude cases where
‘the defendant was properly exercising his own basic rights, whether of assembly, demon-
stration or free speech’.168 Where an order is made by the magistrates, a person who
refuses to give an undertaking to be of good behaviour may be committed to prison
for a term not exceeding six months.169 There is a right of appeal to the Crown Court
against an order binding a person over, although the making of an order does not 
constitute a conviction.170 Binding-over orders were used extensively during the miners’
strike of 1984/85,171 which also saw the emergence of a new and closely related pre-
ventive power. This is the use of bail conditions as a means of keeping people away
from picket lines or other areas of protest.172 Although deployed since the miners’ strike,
it is not clear how such restraints on Convention rights can always be justified, par-
ticularly as the respondents will not have been convicted of any offence.173
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An additional power of magistrates which is relevant here is the power to issue 
anti-social behaviour orders (ASBOs).174 An application may be made by the police, a
local authority, or a housing authority for such an order. The application may be made
where the respondent has acted ‘in an anti-social manner, that is to say, in a manner
that caused or was likely to cause harassment, alarm or distress to one or more per-
sons not of the same household as himself’.175 The applicant must also show that an
order is ‘necessary to protect relevant persons from further anti-social acts by him’.176

If granted, an anti-social behaviour order will prohibit the party against whom it is 
issued from doing anything described in the order. It has been held that the orders are
preventive rather than punitive; but although the proceedings are ‘civil’, magistrates
should apply the criminal standard of proof in determining whether the respondent
has engaged in anti-social behaviour.177 The prohibitions in the order are those that 
are necessary to protect people in the area where it was issued, though it may also
include measures designed to protect people elsewhere.178 An order will operate for at
least two years, but may be varied by an application to the magistrates. It is an offence
without reasonable excuse to contravene an order, with a penalty of up to six months’
imprisonment or a fine on summary conviction, or up to five years’ imprisonment 
or a fine following conviction on indictment. These orders have been used against 
persistent political protestors, and have become extremely controversial for a number
of reasons. The powers were nevertheless extended,179 and new powers introduced 
by the Anti-social Behaviour Act 2003 empower the police to disperse groups of two
or more people to prevent harassment, alarm or distress to members of the public, in
circumstances where anti-social behaviour has been a persistent problem.180

G. Freedom of assembly and the Human Rights Act 1998

In recent years there has been a growing recognition on the part of the courts of the
importance of freedom of assembly,181 and there have been a number of cases which
have made bold claims about its value.182 These cases reflect a significant change in
judicial attitude which previously had been concerned in a rather one-dimensional way
with public order to the neglect of other considerations. The developments in the English
courts are reflected to some extent by developments in the European Court of Human
Rights,183 but it appears that the growing liberalisation has arisen quite independently
of the Human Rights Act 1998,184 although obviously within its shadow. It is perhaps
premature to draw too many conclusions about emerging trends,185 especially as we
continue to be reminded that ‘in a democratic society the protection of public order
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lies at the heart of good government’.186 But the recognition of the importance of free-
dom of assembly parallels the growing appreciation of freedom of expression which
is to be found in some of the contemporary case law,187 and may be explained to some
extent by the willingness on the part of some judges to see freedom of assembly as, in
effect, an instrument of freedom of expression.188 It is particularly important that, in
the leading case on freedom of assembly, the Lord Chancellor should consider the ‘pub-
lic’s rights of access to the public highway’ as ‘an issue of fundamental constitutional
importance’.189

Changing judicial attitudes are demonstrated in a number of ways. In the first place,
there is now a recognition that passage and repassage are not the only lawful uses of
the highway. As we have seen, it was acknowledged in DPP v Jones that ‘the holding
of a public assembly on a highway can constitute a reasonable user of the highway
and accordingly will not constitute a trespass’, even if it did not follow that ‘a peace-
ful and non-obstructive public assembly on a highway is always a reasonable user and
is therefore not a trespass’.190 This recognition at the highest level of the right of law-
ful assembly on the highway is accompanied by an emerging preparedness on the part
of the courts to read down legislation which is being used to impose an unwarranted
restraint on freedom of assembly:

In Huntingdon Life Sciences Ltd v Curtin191 the court allowed the British Union for the Abolition of
Vivisection to be removed from an injunction (granted ex parte) to restrain three defendants from
harassing the plaintiffs, a company which undertook research on animals and which had complained
of a sustained and menacing campaign against it and its employees. The injunction had been issued
under the Protection from Harassment Act 1997. In granting the request to vary the injunction, Eady
J said that the 1997 Act ‘was clearly not intended by Parliament to be used to clamp down on the
discussion of matters of public interest or upon the rights of political protest and public demonstra-
tion which was so much part of our democratic tradition’. He had ‘little doubt that the courts would
resist any wide interpretation of the Act as and when the occasion arose’ and thought it ‘unfortunate
that the terms in which the provisions of the Act were couched were seen to sanction any such
restrictions’.192

There also appears to be a greater willingness on the part of at least some judges to
challenge the exercise of discretion by police officers who take steps, including arrest,
to disperse an assembly in order to prevent a breach of the peace. In the Redmond-
Bate case, it was said:

Free speech includes not only the inoffensive but the irritating, the contentious, the eccentric,
the heretical, the unwelcome and the provocative provided it does not tend to provoke viol-
ence. Freedom only to speak inoffensively is not worth having.193

But it should not be overlooked that this last passage is from a case concerned with
individuals who had been arrested for refusing to stop preaching on the steps of Wakefield
Cathedral when instructed to do so by the police. The same vigorous approach to 
freedom of assembly has not always been adopted in other cases – such as those involv-
ing noisy anti-globalisation or angry anti-war protestors. In these cases Convention 
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rights have yielded to other concerns, notably the need to maintain public order 
under common law rules created long before the enactment of the Human Rights 
Act 1998.194 Together with a continuing flow of legislation restricting freedom of 
assembly,195 such cases tend to suggest that the main impact of Convention rights 
in this area will not be to call into question the substantive law, but to constrain the
manner of its exercise.196 This means that the public authorities – local authorities and
the police – will be bound to have regard to arts 10 and 11 when exercising discre-
tionary powers, such as the power to arrest in the case of the police. Criticism of the
policing of May Day demonstrations in London in 2001 – when protestors complained
that they had been herded and detained by the police for up to seven hours197 – 
suggest that the Act is only slowly having an effect and that there is some way to go
before it can be said to have led to practical change on the ground.
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Chapter 25

STATE SECURITY AND OFFICIAL SECRETS

The maintenance of the security of the state is a primary duty of the government. But
in performing this duty, it is important that governments do so without trespassing on
individual liberty any more than is reasonably necessary. Today state security, or more
commonly national security, is mentioned in a large number of statutes, which will
often make special provision for matters relating to national security. Thus the Parlia-
mentary Ombudsman may not investigate action with the authority of the Secretary
of State for the purposes of protecting the security of the state,1 and rights under the
Data Protection Act 1998 may be excluded for the purpose of safeguarding national
security.2 The right of journalists to protect their sources may have to yield to the inter-
ests of national security,3 as may the right of access to official information under the
Freedom of Information Act 2000.4 Although common law may at first sight appear
to take little account of state necessity,5 national security is a matter to which the courts
nevertheless attach considerable importance.6 But this does not mean that the judges
should abstain at the mere mention of national security: to do so would seriously com-
promise the rule of law.7 The terrorist attacks in the United States in September 2001
appeared initially to have induced British judges to move further into the background
when national security is raised.8 But in more recent cases the House of Lords has made
it clear that the ‘war on terror’ will not be accepted as an excuse for the discrimin-
atory violation of Convention rights or the breach of basic common law rules prohibiting
the use of evidence obtained by torture.9

Security and intelligence

There are three security and intelligence agencies operating in the United Kingdom,
with overlapping responsibilities. These are the security service, the Secret Intelligence
Service and GCHQ. The Defence Intelligence Staff also has intelligence functions. Formal
machinery for these four agencies to bring intelligence to the attention of government
is provided by the Joint Intelligence Committee, which was established in 1936 as a

CAAC25  8/8/06  4:11 PM  Page 599



 

600 Part III · The citizen and the state

10 Lord Butler (Chair), Review of Intelligence on Weapons of Mass Destruction: Report of a Committee of
Privy Counsellors, HC 898 (2003–4), para 41.

11 Ibid, para 43.
12 Ibid.
13 For a stark example of the lack of transparency in the existing arrangements, see the badly disfigured

report of the Intelligence and Security Committee, Cm 6510, 2005.
14 HC Deb, 24 November 1993, col 52 (WA). In the Appropriation (No 2) Act 2005, £489,312,000 was

voted from the Consolidated Fund to the security and intelligence services for 2005–6; and in the
Appropriation (No 3) Act 2005, a further £646,646,000 was voted. This reflects a significant increase in
the resources made available to the security and intelligence services: see Cm 6510, 2005.

15 See respectively MI5, The Security Service and Rimington, Security and Democracy – Is there a Conflict?
16 Rimington, Open Secret.
17 www.securityservice.gov.uk.

sub-committee of the Committee of Imperial Defence.10 Part of the Cabinet Office since
1957, the JIC meets weekly, its main function being to provide ministers and senior
officials with ‘coordinated intelligence assessments on a range of issues of immediate
and long term importance to national interests, primarily in the fields of security, 
defence and foreign affairs’.11 As well as the intelligence agencies (the ‘producers’), the
Committee includes various intelligence ‘users’, notably the Ministry of Defence and
the Foreign Office, the Treasury, the Department of Trade and Industry and the Home
Office. Other departments may also attend when relevant, as also may representatives
of the intelligence agencies of the United States, Canada and Australia. The JIC is a
committee of officials (chaired by the Security and Intelligence Co-ordinator) whose
weekly co-ordinated intelligence assessments are sent to ministers. According to the
Butler Committee in 2004,

The JIC thus brings together in regular meetings the most senior people responsible for intel-
ligence collection, for intelligence assessment and for the use of intelligence in the main depart-
ments for which it is collected, in order to construct and issue assessments on the subjects of
greatest current concern. The process is robust, and the assessments that result are respected
and used at all levels of government.12

The collection of this information at home and abroad gives rise to serious ques-
tions about effective political accountability for security measures. There has, however, 
been in recent years a welcome lifting of the veil of secrecy which has for so long 
surrounded the security and intelligence services. This is reflected in part by the open
discussion of the JIC and its intelligence assessments in the Butler inquiry, appointed
in 2004 to investigate the intelligence coverage available in respect of weapons of mass
destruction. It is reflected more notably in the greater role of legislation in regulating
the affairs of the security services, and in particular by the extension of the principle
of judicial oversight and with it the publication of annual reports by the judicial com-
missioners. It is reflected further in the slightly greater degree of openness and account-
ability in terms of the financing of the security and intelligence services. Although there
is still some way to go,13 since 1994 the government has brought forward in a single
published vote the aggregate expenditure of all three agencies, this being ‘fully open
to scrutiny by the Comptroller and Auditor-General, apart from limited restrictions to
protect the identities of certain sources of information and the details of particularly
sensitive operations’.14 The lifting of the veil of secrecy is reflected further by steps such
as the announcement of the names of the heads of the various security and intelligence
services, and by the publication in 1993 of a booklet by MI5 outlining its activities,
together with the delivery of the Dimbleby lecture by the Director-General of the 
security service in the following year15 and the publication of her memoirs in 2001.16

The security service website also provides some basic information about activities and
funding.17
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Many of the reforms which have taken place in recent years have been driven by the
European Convention on Human Rights and, more recently, by the requirements thought
likely to arise under the Human Rights Act 1998. As we have seen,18 many of the pro-
visions of the Convention allow for exceptions and these generally include national
security, provided that the restriction can be shown to be prescribed by law and neces-
sary in a democratic society. This is true, for example, of arts 8, 9, 10 and 11. One of
the difficulties with the procedures and practices operating in this country was their
relative informality and the lack of clear legal rules setting out the functions and powers
of the security and intelligence services.19 So to the extent that the activities of the 
security services violate the private life of the individual, it could not be said until recently
that the restrictions were prescribed by law. But of course it is not enough that there
should be legal authority for such restrictions. Also important is the nature and qual-
ity of the law: to satisfy the Convention any restriction on Convention rights must be
proportionate to the objective which it is sought to be achieved, and this is as true of
national security as it is of the other grounds for limiting convention rights.

The security service

The security service was created in the War Office in 1909 to deal with the fears about
German espionage in the period immediately before the First World War. The unit was
called MO5, and later MI5. In 1935, MI5 was amalgamated with the section of the
Metropolitan Police dealing with counter-subversion and in that year it changed its
name to the security service.20 The domestic security service is, however, still referred
to as MI5. A remarkable feature of these developments is that they took place with-
out statutory authority. The service was set up by executive decision (presumably under
the royal prerogative) with functions determined by the executive and accountable only
to the executive. In his report on the security service following the Profumo scandal
in 1963, Lord Denning wrote:

The Security Service in this country is not established by Statute nor is it recognised by Common
Law. Even the Official Secrets Acts do not acknowledge its existence. The members of the
Service are, in the eye of the law, ordinary citizens with no powers greater than anyone else.
They have no special powers of arrest such as the police have. No special powers of search
are given to them. They cannot enter premises without the consent of the householder, even
though they may suspect a spy is there. If a spy is fleeing the country, they cannot tap him
on the shoulder and say he is not to go. They have, in short, no executive powers. They have
managed very well without them. We would rather have it so, than have anything in the nature
of a ‘secret police’.21

According to Lord Denning, this absence of legal powers was made up for by the close
cooperation between the security service and the police, particularly the Special
Branch.22 The security service would make all the initial investigations relying on its
technical resources and specialised field force. But as soon as an arrest was possible,
the police were called into consultation and from that point onwards both forces worked
as a team. Because of the lack of executive power of the security service, an arrest would
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be made by the police and if a search warrant were sought, this too would be done by
the police.23

Before the Security Service Act 1989 (on which see below), the operation of the ser-
vice was governed by a directive issued by the Home Secretary in 1952 (Sir David Maxwell
Fyffe) to the Director-General.24 This provided that, although the security service was
not a part of the Home Office, the Director-General would be responsible to the Home
Secretary personally, with a right on appropriate occasions of direct access to the Prime
Minister. The directive also stated that the service ‘is part of the Defence Forces of the
country’ and that ‘its task is the Defence of the Realm as a whole, from external and
internal dangers arising from attempts at espionage and sabotage, or from actions 
of persons and organisations whether directed from within or without the country, which
may be judged to be subversive of the State’. The work of the service was to be strictly
limited to what is necessary for these purposes and was expressly required to be kept
absolutely free from any political bias or influence. Questions of political respons-
ibilities of the service were clarified by Lord Denning in his 1963 report.25 Although
the function of the service is the defence of the realm, political responsibility does not
lie with the Secretary of State for Defence, but with the Home Secretary and the Prime
Minister, who is advised on security matters by the Cabinet Secretary.26 This confusing
chain of responsibility is reinforced by the Security Service Act 1989. It is, however,
an open question just what degree of political responsibility does exist, particularly 
in view of the convention that ministers ‘do not concern themselves with the detailed
information which may be obtained by the Security Services in particular cases, but
are furnished with such information only as may be necessary for the determination
of any issue on which guidance is sought’.27

Since 1989 the work of the service has changed in response to the new and evolv-
ing international position, and the so-called ‘war on terror’ in particular. During the
Cold War the service was concerned to a large extent with counter-subversion and
counter-espionage. So far as the former is concerned, it was reported in 1995 that the
threat from subversive organisations had decreased to the point where it was assessed
as being ‘low’. The Communist Party of Great Britain (CPGB) no longer existed, while
the main surviving organisation (the Communist Party of Britain) was assessed to 
be only about 1,100 strong, compared to 25,000–30,000 in the CPGB in the 1970s
and 56,000 at its peak in 1942.28 According to the Security Commission, it had been
agreed inter-departmentally that the investigation of subversive organisations should
be reduced29 and in 1992 the service assumed a new responsibility in the form of ‘Irish
republican terrorism’, which was transferred from the Special Branch. Although this
step seems clearly to have been inspired by the need to fill the gap in the work of the
service caused by the end of the Cold War, it was explained in Parliament that the ser-
vice already had responsibility for Irish loyalist and international terrorism and for Irish
republican terrorism overseas.30 Indeed, it was only the accident of history which had
given the police the leading responsibility for Irish republican terrorism, a decision which
had been taken in 1883 when the Special Irish Branch was formed to track down Fenians
who at the time were placing bombs in London. The security service is now greatly
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concerned with international terrorism, though it also continues to be troubled by 
the risk of Northern Irish terrorist activity (mainly by dissident groups). Otherwise 
espionage from Russian and Chinese agents continues to be a concern, with the secur-
ity service website reporting that the number of Russian agents has not fallen since the
Soviet days.

The Secret Intelligence Service, GCHQ and the Defence Intelligence Staff

The existence of the Secret Intelligence Service (SIS or MI6 as it is more commonly
known) was first officially acknowledged in May 1992, although it is thought to have
been founded in 1909, but not in its modern form. Despite the ending of the Cold War,
the government is nevertheless of the view that there is a role for the security and intel-
ligence services ‘alongside the armed services and diplomatic services in protecting and
furthering the interests of Britain and its citizens at home and abroad’.31 The threats
which are said to make the continued existence of these agencies necessary ‘include
nuclear, chemical, biological and conventional proliferation of weapons’, as well as ‘ter-
rorism and the threat to our armed forces in times of conflict, serious crime, espionage
and sabotage’.32 According to the SIS website, the Service collects intelligence subject
to requirements and priorities established by the JIC and approved by ministers. It uses
‘human and technical’ sources for these purposes, and works with a wide range of for-
eign intelligence and security services, as well as other British agencies such as GCHQ,
the security service (MI5), the armed forces, the Ministry of Defence, the Home Office
and HM Revenue and Customs. The service gathers intelligence and operates overseas,
though based in London.

Although it had been operating at least since 1947, Government Communications’
Headquarters (GCHQ) was not publicly acknowledged to exist until the trial of
Geoffrey Prime, an official who was convicted under s 1 of the Official Secrets Act
1911 in 1982 for passing information to the Soviet Union. This was followed by a
report of the Security Commission which not only revealed the existence of the centre
but also gave an account of the security procedures in operation there, including those
for physical and document security.33 It came more prominently to the fore in 1984
when controversially the government announced a trade union ban,34 one irony of which
is that as a result GCHQ ‘has become as well known in political circles as MI5 and
MI6’.35 Officially, the centre provides government departments and military commands
with signals intelligence in support of the government’s security, defence, foreign and
economic policies, again in accordance with requirements laid down by the Joint
Intelligence Committee. It also produces advice and assistance to government depart-
ments and the armed forces on the security of their communications and information
technology systems. The Director of GCHQ, like the Chief of SIS, is personally
responsible to the Foreign Secretary, subject to the overall responsibility of the Prime
Minister for security and intelligence matters. Both GCHQ and SIS have been placed
on a statutory footing by the Intelligence Services Act 1994 (on which see below): like
the security service before them, they have come in from the cold.

Established in 1964, the Defence Intelligence Staff is run by the Chief of Defence
Intelligence. Much of its work is said to be devoted exclusively to military subjects and
it is also concerned with weapons proliferation, arms sales and control, as well as defence
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industries.36 It serves the Ministry of Defence, the armed forces and other government
departments and analyses information from a wide variety of sources, both overt and
covert. The Chief of Defence Intelligence is responsible to the Secretary of State for
Defence, subject to the overall responsibility of the Prime Minister. But although it 
appears in official accounts of the security and intelligence services, the work of DIS
is not subject to any statutory regulation or independent oversight in the manner of the
other agencies. The DIS is, however, recognised by statute: under the Regulation of
Investigatory Powers Act 2000, the Chief of Defence Intelligence may apply for an inter-
ception warrant.37 But the DIS does not fall within the definition of the intelligence
services in the Act (which is confined to the security service, the Secret Intelligence Service
and GCHQ). Nor is the DIS the only part of the Ministry of Defence intelligence activ-
ity, which includes ‘intelligence elements throughout the armed forces and within the
single Service Commands’.38 It is funded from the Defence Votes.39

The Security Service Act 198940

The security service is now governed to some extent by the Security Service Act
1989.41 In providing for the continuation of the service, the Act defines its function to
be ‘the protection of national security and, in particular, its protection against threats
from espionage, terrorism and sabotage, from the activities of agents of foreign powers
and from actions intended to overthrow or undermine parliamentary democracy by
political, industrial or violent means’ (s 1(2)). The term ‘national security’ is not
defined, although it has been said to be wider than the particular heads specified in the
Act.42 The service also has the task of safeguarding the economic well-being of the coun-
try against threats posed by the actions or intentions of persons outside the United
Kingdom (s 1(3)). By an amendment to the 1989 Act introduced by the Security Service
Act 1996, it is also the function of the service to act in support of the activities of police
forces and other law enforcement agencies in the prevention and detection of serious
crime. According to the government, this last provision reflects ‘the firm intention’ that
the service ‘should be deployed against organised crime’ and that the ‘drug traffickers,
the money launderers and the racketeers’ are to become the service’s new targets. The
role of the service is to be ‘a supporting one’ in this capacity, the legislation reflecting
fully ‘the principle that the public and the law enforcement agencies will retain the pri-
mary responsibility’.43 Nevertheless, these provisions were extremely controversial and
gave rise to concern in Parliament and elsewhere. There is no definition of ‘serious crime’
and no guarantee that the work of the service will be confined to organised crime, the
search for a definition of which was dismissed, as it would ‘distract us from our task’,
and could create ‘loopholes that could be exploited by unscrupulous defence lawyers
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to challenge the legality of the security service’s involvement in a case’.44 Admittedly,
the executive powers of the service are restricted by a definition of serious crime which
restrains the circumstances in which a warrant may be issued to interfere with prop-
erty, but even this is extremely wide, as was pointed out during the committee stage
in the House of Lords.45 Apart from the absence of effective legal boundaries, concerns
were also expressed about the lack of accountability of the service when performing
its function in assisting the police: there will be no accountability to local police author-
ities and no supervision by the Independent Police Complaints Commission.46

In exercising these wide powers, the service continues to be under the operational
control of the Director-General, who is appointed by the Home Secretary (s 2(4)). The
duties of the Director-General, who must make an annual report to the Prime Minister
and the Home Secretary (s 2), include taking steps to ensure that the service does 
not take any action to further the interests of any political party (s 2(2)(b)). This 
is narrower than the rule contained in the Maxwell Fyffe directive which required 
the service to be kept free from ‘any political bias or influence’, a rule which allegedly
did not prevent the surveillance of the Campaign for Nuclear Disarmament or trade
unions involved in pay disputes.47 The 1989 Act also conferred a new power on the
service. This is the power to apply to the Home Secretary for a warrant authorising
‘entry on or interference with property’ (s 3).48 Hitherto there was no power to grant
any warrant, but it appears that the service may not have been unduly impeded in the
absence of such a power. Indeed, in Attorney-General v Guardian Newspapers (No 2)
Lord Donaldson MR appeared willing to turn a blind eye to the unauthorised entry
of private property by the security services, referring to it as a ‘covert invasion of 
privacy’ which might be considered excusable in the defence of the realm.49 Section 3
was replaced by ss 5 and 6 of the Intelligence Services Act 1994 (on which see
below).50

The 1989 Act is significant also for having introduced new procedures for the super-
vision of the service. These are modelled on procedures introduced in the Interception
of Communications Act 1985, which were discussed in chapter 22. The 1989 Act made
provision for the appointment of a Security Service Commissioner, being someone who
holds or has held high judicial office (s 4); and also a Security Service Tribunal to hear
complaints against the service (s 5). The Commissioner was required to keep under
review the power of the Home Secretary to issue warrants to the service. The office of
Commissioner was held from its inception by Lord Justice Stuart-Smith. But unlike the
Commissioner appointed under the Interception of Communications Act 1985, the
Security Service Commissioner did not provide details of the number of warrants issued
under s 3 in any one year, explaining that this is because of the ‘comparatively small
number of warrants issued under the 1989 Act and the fact that the purpose for which
they can be granted is more restricted than under the 1985 Act’.51 The practice of the
Commissioner was to review all the warrants issued, reviewed and cancelled,52 and in
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some cases the products obtained by the operation.53 He always found the procedures
in good order and warrants to have been properly issued. An exception was in 1999
when in one case an application was said to be ‘thin and lacking in particularity’. After
interviewing the responsible officers, he was able to conclude that the application had
been properly made and the officers in question were asked to make a supplementary
written statement to the Secretary of State to clarify the position. Notwithstanding 
this apparent irregularity, the Commissioner was nevertheless able to report that the
‘Secretaries of State have been properly advised’ and that they ‘have exercised their
powers under the Act correctly’.54

The office of Security Service Commissioner was abolished by the Regulation of
Investigatory Powers Act 2000, with a new Intelligence Services Commissioner now
having oversight for all the intelligence services (including in some cases those attached
to the Ministry of Defence).55 The Intelligence Services Commissioner is required to
keep under review the way in which both ministers and members of the intelligence
services exercise their powers under Parts II and III of the Regulation of Investigat-
ory Powers Act 2000, in so far as these powers relate to the intelligence services. 
These include powers connected with surveillance. In addition to oversight by the
Commissioner (who must report annually to the Prime Minister), the Regulation of
Investigatory Powers Act 2000 provides that the investigatory powers tribunal estab-
lished by s 65 of the Act may hear complaints against any of the intelligence services,56

this replacing the jurisdiction of the tribunal created by the 1989 Act. The investigatory
powers tribunal is the appropriate forum for dealing with such complaints concerned
with conduct by the intelligence services which relate to the complainant, his or her
property, or his or her communications. This means that the tribunal is not confined
to bugging or telephone tapping, but could conceivably cover all forms of conduct tar-
geted at an individual, including security vetting. In the unlikely event of a complaint
being upheld (and none ever has been), the tribunal may make an award of compen-
sation or other order as it thinks fit, including the cancelling of any warrant or author-
isation and the destruction of any records held about the complainant. The Secretary
of State is empowered to make regulations providing for an appeal from a tribunal’s
decision.

The Intelligence Services Act 1994

So far as the Secret Intelligence Service is concerned, its activities are governed by the
Intelligence Services Act 1994, which also applies to GCHQ. The functions of SIS are
stated by s 1(1) to be (a) the obtaining and providing of information relating to the
actions or intentions of persons outside the British Islands, and (b) the performing 
of ‘other tasks relating to the actions or intentions of such persons’. These extra-
ordinarily wide provisions are constrained by s 1(2) which provides that the statutory 
functions are exercisable only (a) in the interests of national security (with ‘particular
reference to the defence and foreign policies of Her Majesty’s Government’), (b) in the
interests of the economic well-being of the United Kingdom, or (c) in support of the
prevention or detection of serious crime.57 The ‘interests of national security’ are not
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otherwise defined, nor (more surprisingly) is what constitutes ‘serious crime’.58 And
although ‘a well-worn provision’, it was acknowledged that a power to take action ‘in
the interests of the economic well-being’ of the UK ‘sometimes causes puzzlement as
to what it can mean’.59 It was explained, however, that the power ‘might be useful’
where ‘substantial British economic interests were at stake or where there was a crisis
or a huge difficulty about the continued supply of a commodity on which our eco-
nomy depended’.60 Under the Act the agencies are not permitted to become involved
in domestic economic, commercial or financial affairs, although they may acquire infor-
mation that has a bearing on domestic issues.61

The Act also places GCHQ on a statutory footing, under the authority of the
Foreign Secretary. By virtue of s 3, its functions are twofold: the first being ‘to monitor
or interfere with electromagnetic, acoustic and other emissions and any equipment 
producing such emissions’ (and ‘to obtain and provide information derived from or
related to such emissions or equipment’). The second duty is to provide advice and
assistance about language and cryptology, this information to be provided to the armed
forces, government departments or any other organisation approved by the Prime
Minister. As in the case of SIS these functions are exercisable only in the interests of
national security (with particular reference to the defence and foreign policies of the
government); or the interests of the economic well-being of the United Kingdom ‘in
relation to the actions or intentions of persons outside the British Islands; or in sup-
port of the prevention and detection of serious crime’. These measures were strongly
criticised in standing committee as providing a mandate which is ‘wide and sweeping’,
inadequately constrained by the ‘partial stricture’ that it be exercised in the interests
of national security.62 It was pointed out in reply, however, that there were a number
of safeguards in the Act to prevent the abuse of power (according to the minister there
were 11 in total). So far as the duty of GCHQ to assist in the prevention and detec-
tion of crime is concerned, this was said not to be new, but had been going on for
‘decades’. It appears that GCHQ intervenes when criminals use ‘sophisticated com-
munications devices to commit a crime’ and assists in the deciphering of diaries and
notebooks kept by criminals in sophisticated codes.63

The Act authorises ‘entry on or interference with property or with wireless tele-
graphy’ by each of the three security and intelligence agencies, provided that any such
action is taken with the authority of a warrant issued by the Secretary of State (or in
some cases the Scottish Ministers);64 otherwise the action is ‘unlawful’, although
unlike the unauthorised interception of communications it is not an offence. A war-
rant may be issued only if the Secretary of State ‘thinks it necessary’ for the purpose
of assisting the agency making the application in carrying out any of its functions, pro-
vided that the taking of the action is proportionate to what the action seeks to achieve
(s 5). A warrant issued on the application of either the SIS or GCHQ may not relate
to British property, unlike warrants issued to the security service which may be issued
for two such purposes. The first relates to the traditional functions of the service, as
defined in s 1(2) and (3) of the Security Service Act 1989, in which case it may relate
to property in Britain, without further qualification. The second relates to the func-
tion of the service added by the Security Service Act 1996, namely to act in support
of the police and law enforcement agencies in the prevention and detection of serious
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crime. In this case the warrant may authorise action in respect of property in Britain,
but only if the action is to be taken in relation to offences that involve violence, result
in substantial financial gain, or constitute conduct by a large number of persons in pur-
suit of a common purpose, or if the offence is one which carries a term of three years’
imprisonment on conviction for the first time.65 Warrants are normally to be issued by
a Secretary of State (or in some cases a member of the Scottish Executive)66 and are
valid for up to six months, although they may (but need not) be cancelled before the
period of six months expires (s 6).

Apart from the power to interfere with property (albeit with the authority of a 
warrant), the 1994 Act also contains a remarkable power for the Secretary of State to
authorise a person to commit an act ‘outside the British Islands’ which would be unlaw-
ful ‘under the criminal or civil law of any part of the United Kingdom’ (s 7). The effect
of such authorisation is to give the individual committing an offence (or other unlaw-
ful act) immunity from legal liability in this country (but not in the country in which
the crime or unlawful act may be committed), although authorisation should only 
be given where the acts to be done by the authorisation are ‘necessary for the proper
discharge of a function of the Intelligence Service or GCHQ’. Understandably, these
powers gave rise to some concern in Parliament, with one Opposition member pointing
out that they grant ‘the Secretary of State complete power to authorise activities that
violate the law of other states as well as that of the United Kingdom. There is no limit
on what can be authorised. In extreme cases the use of lethal force will be allowed.’67

Ministers were, however, rather coy about the way in which these powers would be
used, and appeared to think it enough to reassure the House that ‘certain actions can
be undertaken by the agencies under the specific authority of ministers only,’68 and were
unwilling to contemplate even an obligation to report annually to the Intelligence and
Security Committee (on which see below) on the number and general description of
all acts authorised under this section, on the ground that provision was made for the
appointment of a judicial commissioner to ensure that the ministers’ powers were exer-
cised properly.69

Political responsibility for the agencies was said to be ‘primarily’ that of the Foreign
Secretary ‘under the Prime Minister’.70 Under the Act, however, the operations of the
SIS continue to be under the control of the Chief of the Intelligence Service (s 2), 
while the operations of GCHQ continue to be under the control of the Director (s 4).
Each is responsible for ensuring the efficiency of the respective services, and that no
information is obtained by their organisations except so far as is necessary for the proper
discharge of their functions. They must also ensure that information is not disclosed
by their organisations except ‘so far as necessary’ for the proper discharge of their 
functions, and that the respective agencies do not take ‘any action to further the inter-
ests of any United Kingdom political party’ (ss 2(2)(b), 4(2)(b)). By a strange quirk of
drafting (although it may not be unintended) either service may disclose information 
even though it is not necessary for it to do so in ‘the proper discharge of its functions’.
Thus the SIS may disclose material (without violating the duty of the Chief of the
Intelligence Service) on the additional (but not necessarily consequential) ground that
it is in the interests of national security, for the prevention or detection of serious 
crime, or for the purpose of any criminal proceedings (s 2(2)(a)). GCHQ may disclose
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information falling into the last of these three categories, even though, again, disclosure
is not necessary for the proper discharge of its functions, a much narrower incidental
power than that possessed by SIS. Both the Chief of Intelligence Service and the
Director of GCHQ are required to make an annual report to the Prime Minister and
the Foreign Secretary, and they may report to either ‘at any time’ on any matter relat-
ing to the work of their respective services (ss 2(4) and 4(4)).

Following the precedents established in 1985 and 1989, the 1994 Act made provi-
sion for the creation of an Intelligence Services Commissioner (appointed by the Prime
Minister and being a person who holds or has held high judicial office) and a tribunal
for the investigation of complaints about the SIS or GCHQ. The decisions of both the
Commissioner and the tribunal (including decisions as to jurisdiction) were not subject
to appeal and were not liable to be questioned in any court of law. The jurisdictions
of the Intelligence Services Commissioner and the Security Service Commissioner 
were merged by the Regulation of Investigatory Powers Act 2000, and the jurisdiction
of the security and intelligence tribunal was transferred to the investigatory powers 
tribunal. From 2000 to 2006, the office of Intelligence Services Commissioner was held
by Lord Brown of Eaton-under-Heywood (a Lord of Appeal in Ordinary since 2004)
who as Simon Brown LJ was the first President of the tribunal appointed under the
1994 Act above. Lord Brown has been generally satisfied with the operation of the
procedures, though in successive annual reports he has drawn attention to a number
of ‘errors’ where no valid warrant or authorisation had been issued in relation to covert
activity. In 2004, for example, there were eight such cases.71 In common with his pre-
decessor, however, Lord Brown is unwilling to reveal how many warrants are issued
or authorisations granted under the 1994 Act. So far as complaints to the invest-
igatory powers tribunal are concerned, the nature of its jurisdiction is such that it is
not possible to say precisely how many complaints are made specifically in relation to
the security and intelligence services. However, no fewer than 431 complaints were
made to the tribunal between its creation in 2000 and the end of 2004 in relation to
all of its jurisdictions. In none of these cases did the tribunal find a breach of either
RIPA or the Human Rights Act, in relation to which it also has jurisdiction.72

The Special Branch73

Another agency engaged in work related to state security is the police Special Branch,
which as we have seen was formed in 1883 in response to a Fenian bombing campaign
in London. After three years the word ‘Irish’ was dropped from the Branch’s title 
and it was expanded to deal with other security problems. After 1945 provincial police
forces established their own permanent Special Branch, and today each police force
has a Special Branch under the direction of its chief constable. According to Home
Office Guidelines, the ‘Special Branch remains an integral part of local police forces,
accountable to, and through, individual Chief Officers and available for them to
deploy on any duties arising from their responsibility for the preservation of the
Queen’s Peace’.74 The size of each Branch and the rank of its Head depend on the 
size of the force as a whole and the nature and extent of the responsibilities given to
the Branch in the force area.75 Although there is no national Special Branch force, the
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guidelines make clear that ‘national security necessitates national support and co-
ordination’,76 and a number of mechanisms have been developed for this purpose. 
The Association of Chief Police Officers (ACPO) brings together police officers with
senior officials from government departments and the intelligence agencies to develop
‘national strategy and policy in relation to Special Branches, advising ministers and
responding to consultation on issues of legislation and guidance’. It is also respons-
ible for ‘the preparedness of the police service to investigate and respond to terrorist
activity’.77 In addition, the National Coordinator of the Special Branch appointed by
and responsible to ACPO works closely with the Home Office and the security service
to ‘coordinate and promulgate’ Special Branch policy.78 Other initiatives for counter-
terrorism seek to ensure that a ‘truly national perspective’ has been developed, while
a number of special units have a ‘national remit’.79

The responsibilities of the Special Branch have changed in recent years. Although
Irish terrorism is said still to be a ‘real and serious threat’, other concerns include 
international terrorism, public disorder (including ‘politically motivated violence’), and
the work of foreign intelligence sources.80 According to Home Office Guidelines, the
Special Branch exists ‘primarily to acquire intelligence, to assess its potential oper-
ational value, and to contribute more generally to its interpretation’.81 In this way the
Special Branch assists both the security service and the Secret Intelligence Service in 
carrying out their statutory duties. The guidelines emphasise that the acquisition of high-
grade intelligence is vital to the work of the Special Branch and explain the different
ways by which intelligence is gathered: ‘the handling of covert human intelligence sources,
intelligence gathering, field enquiries, intelligence passed on from other parts of the police
service, and surveillance by conventional and technical means’.82 Although terrorism
is the ‘key priority’ for the Special Branch,83 there is also an acknowledgement that
Special Branches in most forces have responsibility for gathering intelligence on threats
to public order and community safety from individuals ‘motivated by racial hatred or
political conviction’. In addition, the Special Branch gathers intelligence on ‘political
and animal rights extremist activity, anti-globalisation and environmental extremism’.84

Apart from these intelligence gathering functions, the Special Branch provides protec-
tion for ‘prominent individuals’ who may be subject to terrorist attack.85 In perform-
ing these tasks, Special Branch officers have no special powers and are subject to the
same legal rules that apply to other police officers.

Security procedures in the civil service86

Since 1948 procedures have been in place to seek to exclude from sensitive positions
in the civil service those who are perceived to be a threat to national security. The first
of these, the so-called purge procedure, was thought to have been introduced (in 1948)
as a result of American pressure following major spy scandals in the immediate post-
war period. The aim was to ensure that ‘no one who is known to be a member of the
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Communist Party, or to be associated with it in such a way as to raise legitimate doubts
about his or her reliability, is employed in connection with work, the nature of which
is vital to the security of the State’.87 This was followed by the introduction of positive
vetting in 1952, which had been on the agenda at least since the arrest and conviction
of Klaus Fuchs in 1950 for communicating atomic secrets to the Soviet Union, for which
he was sentenced to 14 years’ imprisonment. Its implementation was a direct con-
sequence of the defection of Donald MacLean and Guy Burgess to Moscow, in the
aftermath of which the Foreign Secretary set up a committee under the chairmanship
of Sir Alexander Cadogan to examine all aspects of the security arrangements in the
Foreign Office. The committee reported in November 1951, approving plans for posi-
tive vetting which had already been prepared, and recommending that it should apply
widely within the Foreign Service. The committee proposed that vetting should cover
not only ‘political unreliability’ but also ‘the problem of character defects, which might
lay an officer open to blackmail, or otherwise undermine his loyalty and sense of respons-
ibility’. The practice of positive vetting was thus introduced as a ‘regular system’ at
the beginning of 1952, but without recourse to legislation, or without even informing
or seeking the approval of Parliament.88 It has since been extended well beyond the
Foreign Service.

The procedures were revised in 1985, again in 1990 and, most recently, in 1994. In
a statement on vetting policy,89 it was announced that, ‘[in] the interests of national
security, safeguarding Parliamentary democracy and maintaining the proper security
of the Government’s essential activities, it is the policy of HMG that no one should be
employed in connection with work the nature of which is vital to the interests of the
State’, who fall within one of five categories. The first of these relates to those who are
or who have been involved in or associated with espionage, terrorism, sabotage or actions
intended to overthrow or undermine parliamentary democracy by political, industrial
or violent means. The second category applies to anyone who is or has recently been
a member of an organisation which has advocated such activities or associated with
any such organisation or its members ‘in such a way as to raise reasonable doubts about
his or her reliability’. The third and fourth categories apply to those who are ‘suscept-
ible to pressure or improper influence’, and to those who have shown ‘dishonesty or
lack of integrity which throws doubt upon their reliability’, while the fifth applies in
respect of those who have ‘demonstrated behaviour’ or are ‘subject to circumstances
which may otherwise indicate unreliability’. Less rigorous inquiries are made in the
case of those who have frequent and uncontrolled access to SECRET information 
than in the case of those who deal with TOP SECRET information. In the former case
individuals are subjected to a security check, whereas in the latter case the level of clear-
ance to which the person is submitted is known as developed vetting and will involve
inquiries being made of people familiar with the person concerned. Counter-terrorist
checks (CTC) are also made in respect of a number of sensitive posts.

A major change in recent years has been the relaxation of the rule whereby homosexuality
was an automatic bar to security clearance for posts involving access to highly classified informa-
tion. But the susceptibility of the subject to blackmail or pressure by a foreign intelligence
service continues to be a factor in the vetting of all candidates for such positions.90
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These non-statutory procedures are complemented by an appeals mechanism which
was announced in 1997.91 The Security Vetting Appeals Panel (chaired by a High Court
judge) now hears appeals against the refusal or withdrawal of security clearance. The
Panel – which deals with five to six cases annually – has no jurisdiction in cases involv-
ing new recruits, nor does it apply to members of the security and intelligence services,
but is otherwise available to ‘all those . . . in the public and private sectors and in 
the armed forces’ who are subject to security vetting, have ‘exhausted existing appeals
mechanisms within their own organisations and remain dissatisfied with the result’.92

Members of the security and intelligence services who have a grievance about their secur-
ity clearance could complain to the investigatory powers tribunal, as indeed could any-
one else who believes that a refusal to grant them clearance was as a result of the actions
of one of these services. Persons refused clearance are usually given reasons by the depart-
ment in question, unless national security requires otherwise. A complaint may be made
in writing to the Panel setting out the reasons; the respondent department will reply
in writing; and an oral hearing may then be held. Neither departmental officials nor
their sources (for obvious reasons) are subject to cross-examination, with proceedings
conducted through the chair. The appellant may be accompanied by a friend, who 
may be a lawyer. Proceedings of the Panel are in principle subject to judicial review,
although in practice the courts have shown little stomach in the past for reviewing 
security vetting decisions.93

The security service and employment law
Staff employed by the security and intelligence services were traditionally denied the
rights normally extended to other workers.94 The Trade Union and Labour Relations
(Consolidation) Act 1992 gives rights in relation to trade union membership, among
other things; the Employment Rights Act 1996 covers a larger area, including rights
relating to unfair dismissal. Both of these statutes apply to Crown servants,95 but in
both cases an exception was made for those in Crown employment in respect of whom
there was a ministerial certificate exempting the employment from the protection 
of the legislation ‘for the purpose of safeguarding national security’.96 Certificates 
were issued excluding the members of the security services and subsequently the staff
at GCHQ, where rights in respect of trade union membership were unilaterally with-
drawn in controversial circumstances in 1984.97 This rather foolish decision did more
than anything to draw attention to GCHQ and the work which it does, as well as gen-
erating international criticism for breaching the freedom of association guarantees in
International Labour Organization Convention 87, an international treaty to which
the United Kingdom is a party.98 Trade union rights at GCHQ were substantially (but
not wholly) restored in 1997.99
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The position under the Employment Relations Act 1999 is that almost all employment
rights now apply to members of the security services, with a number of exceptions 
and qualifications.100 It is expressly provided that the protections for whistleblowing
extended by the Public Interest Disclosure Act 1998 do not apply in relation to
employment in the security service, SIS or GCHQ. There are, however, procedures intro-
duced after the Spycatcher affair designed to enable members of the security services
to raise concerns internally.101 But the right of workers to be accompanied by a trade
union official in grievance or disciplinary matters at the workplace does not apply to
the members of the intelligence services.102 It is also provided that in some circumstances
an employment-related complaint must be dismissed by the employment tribunal
where it is shown that the action complained of was taken for the purpose of safe-
guarding national security. This applies specifically to cases where the complainant is
alleging that he or she has been subjected to a detriment because of trade union mem-
bership or activities; or that he or she has been unfairly dismissed.103 But it is not only
where an individual has been dismissed for reasons of national security that sensitive
security matters may be raised in tribunal proceedings. There is a fear that security
matters could be ventilated in a hearing where someone has been dismissed because
of misconduct, or alleges that he or she has been discriminated against on grounds of
race or sex.

The Employment Relations Act 1999 introduced a number of procedural changes
to address such concerns, although the changes were mildly controversial and led to
criticism of the government by the Intelligence and Security Committee (paradoxically
for not going far enough to protect the officials).104 These changes related first to the
tripartite structure of the tribunal, with the Secretary of State empowered to make 
regulations to alter the normal composition of the employment tribunal (i) in cases 
relating to Crown employment proceedings, where (ii) it is expedient to do so in the
interests of national security. Further, they relate to the procedure adopted by the tri-
bunal, with the Secretary of State again empowered to make regulations authorising
him or her to issue directions to an employment tribunal in Crown employment 
proceedings where it is expedient in the interests of national security to do so. The
directions may require a tribunal to sit in private, to exclude the applicant or his 
or her representative from all or part of the proceedings, to take steps to conceal the
identity of a particular witness, or to keep the reasons for its decision secret. If either
of the last two directions is given, it is an offence to publish anything likely to lead to
the identification of the witness, or the reasons for the tribunal’s decision.105 Under the
employment tribunal regulations made as a result of these measures, the Attorney-General
may appoint a special advocate to represent the interests of someone (including an 
applicant) excluded from any proceedings.106
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The Official Secrets Acts 1911–89107

The Official Secrets Acts 1911–89 serve two distinct but related purposes:

(a) to protect the interests of the state against espionage and other activities which
might be useful to an enemy and therefore injurious to state security;
(b) to guard against the unauthorised disclosure of information which is held by ser-
vants of the state in their official capacity, whether or not the information has any direct
reference to state security as such.

The legal sanctions under (b) help to support the sanctions against espionage, since it
may in a particular case be possible to prove unauthorised disclosure of information
without being able to prove elements of espionage. But they may also serve to protect
the corridors of power against disclosure of information and publicity which a gov-
ernment might find politically embarrassing or inconvenient. The Official Secrets Act
1911, on which later Acts have been built, was passed rapidly through Parliament 
in circumstances in which ministers emphasised purpose (a) as the primary object 
of the Act, and did not mention purpose (b). In 1972, the Franks committee on s 2 of
the 1911 Act commented that new legislation should be introduced to separate the 
espionage laws from the general protection of official information.108

Section 1(1) of the 1911 Act creates a group of offences, mainly connected with 
espionage. It is an offence, punishable with 14 years’ imprisonment:

if any person for any purpose prejudicial to the safety of the State –
(a) approaches, inspects, passes over or is in the neighbourhood of, or enters any prohibited
place within the meaning of this Act; or
(b) makes any sketch, plan, model, or note which . . . might be or is intended to be directly
or indirectly useful to an enemy; or
(c) obtains, collects, records, or publishes or communicates to any other person any secret
official code word, or pass word, or any sketch, plan, model, article, or note, or other docu-
ment or information which . . . might be or is intended to be directly or indirectly useful to
an enemy.

The italicised phrase caused difficulties when charges under s 1 were brought follow-
ing a non-violent political demonstration against an RAF base, in Chandler v DPP.109

Anti-nuclear demonstrators sought to immobilise an RAF bomber base by sitting down on the runway.
They were arrested as they approached the base and charged with conspiring to enter a prohibited
place for a purpose prejudicial to the safety or interests of the state, contrary to s 1 of the 1911 Act.
The trial judge refused to allow the accused to bring evidence to show that it would be beneficial to
the United Kingdom if the government’s nuclear policy were abandoned. For a variety of interlocking
reasons, the House of Lords unanimously upheld the conviction. The demonstrators admittedly wished
to obstruct the use of the airbase and it was immaterial that they believed that such obstruction would
ultimately benefit the country. The offences created by the 1911 Act, s 1 were not confined to spy-
ing but included sabotage and other acts of physical interference.

This decision was criticised,110 but it seems impossible to argue that Parliament intended
a spy who had passed military secrets to a foreign power to be able to establish as a
defence that his or her purpose in so doing was to force the British government to change
its policies. The outcome in Chandler’s case would have been different if the demon-
strators’ intention had merely been to hold a protest meeting on the road outside the
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airbase, since the prosecution would have had to establish that to protest about
nuclear policy was itself an act prejudicial to the interests of the state. In Chandler’s
case, Lord Devlin alone stressed that it was for the jury to decide all questions of fact,
including the issue of the accused’s purpose and its likely effect on the interests of 
the state. During an official secrets trial in 1978, Mars-Jones J indicated that the use
of s 1 in situations that fell short of spying and sabotage could be oppressive.111 Cases
since then have been concerned mainly with spying, including the convictions of
Geoffrey Prime in 1983,112 Michael Bettaney in 1984113 and Michael Smith in 1993,114

all of whom had communicated secret information to the USSR. The other celebrated
s 1 prosecution in the 1980s was that of eight signals intelligence officers based in
Cyprus.115 But unlike the cases of Prime, Bettaney and Smith, the prosecution failed.
A subsequent inquiry by David Calcutt QC revealed that the accused had been unlaw-
fully and oppressively detained while investigations were being conducted by the
police and security service.116

Section 2 of the 1911 Act created a plethora of over 2,000 different offences related
to the misuse of official information.117 In particular, by s 2(1) it was an offence pun-
ishable by two years’ imprisonment

if any person having in his possession or control . . . any document or information . . . which
has been entrusted in confidence to him by any person holding office under Her Majesty . . .
communicates the . . . document or information to any person, other than a person to whom
he is authorised to communicate it or a person to whom it is in the interests of the State his
duty to communicate it.118

Other offences included the unauthorised retention of documents and failure to take
reasonable care of documents. Section 2 plainly extended to the disclosure of infor-
mation which bore no relation to national security.119 An offence could be committed 
even though the information was not secret,120 and even though it was disclosed in
order to promote rather than undermine British interests abroad.121 The scope of the
section – well described as a ‘catch all’122 – was, however, mitigated in two ways. First,
as with all offences under the Official Secrets Acts, the consent of the Attorney-
General in England (or the Lord Advocate in Scotland) was necessary before any pros-
ecution could be brought.123 Second, the authorisation which prevented disclosure of
information being an offence could be wholly informal and could be implicit in the
circumstances of disclosure. Ministers and many senior civil servants, by what was 
known as the practice of self-authorisation, were able to decide for themselves how
much information to disclose, at least in matters relating to their own duties.124 Thus,
when an off-the-record briefing was given to a journalist (for example, to enable him
to ‘leak’ the contents of a Bill before it is published in Parliament) no breach of the
Official Secrets Acts would have occurred. More than once it had been stressed that 
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s 2 of the 1911 Act was not to be blamed for secrecy in government, since at any time
ministers could adopt a more open approach.125 Nonetheless, the form of the 1911 
Act often presented journalists with a real difficulty in knowing what they might safely
publish.

Other provisions of the Official Secrets Acts include s 7 of the 1920 Act, under which
it is an offence to attempt to commit any offence under the Acts or to endeavour to
persuade another person to commit such an offence, or to aid and abet or to do any
act preparatory to the commission of such an offence. Under the 1920 Act, s 8, a court
may exclude the public from the trial of an offence under the Acts if the prosecution
applies for this on the ground that the publication of evidence would be prejudicial to
national safety. This measure, which is employed in s 1 prosecutions126 and which has
also been employed in s 2 cases,127 is an important departure from the general rule of
‘the English system of administering justice’ that ‘it be done in public’.128 For if ‘the
way the courts behave cannot be hidden from the public ear and eye this provides 
a safeguard against judicial arbitrariness or idiosyncrasy and maintains the public
confidence in the administration of justice’.129 Even if a prosecution is held behind closed
doors, the accused and his or her lawyer may not be excluded and sentence must be
delivered in open court.130 Section 6 of the 1920 Act effectively removes a suspect’s
right of silence in a case brought under s 1 of the 1911 Act by providing that a Secretary
of State may authorise the police to call a prospective witness for questioning about a
s 1 offence and in this event refusal to attend or to give information constitutes an
offence.131 Moreover, s 9 of the 1911 Act confers wide powers of search and seizure,
authorising a magistrate to grant a search warrant permitting the police to enter and
search premises ‘and every person found therein’, and to seize anything which is evid-
ence of an offence under the Act ‘having been or being about to be committed’. In
cases of ‘great emergency’ where in the interests of the state immediate action is neces-
sary, written authority for such a search may be granted by a superintendent of police.

In January 1987 it was reported that the BBC had decided not to broadcast a programme about the
Zircon spy satellite in the interests of national security. In so doing the Corporation denied that there
had been any government pressure. Two days later, an injunction was obtained by the Attorney-General
restraining the journalist responsible for the programme, Duncan Campbell, from talking or writing
about the contents of the film. He could not be found, however, to be served with the injunction,
whereupon the New Statesman published details about the contents of the film. This was followed
by a Special Branch raid of the New Statesman’s offices, and subsequently of the BBC’s premises 
in Glasgow. The latter raid – which lasted for 28 hours – was conducted under the authority of a
warrant granted under s 9 of the 1911 Act.132 The police filled several police vans with documents,
discarded film clips and over 200 containers of film. It was never entirely clear what the police were
looking for, and no prosecutions followed. The episode illustrates the extent to which the 1911 Act
may be used oppressively, even without a prosecution taking place.133
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The Official Secrets Act 1989

The operation of the Official Secrets Act 1911, s 2, was examined closely by a com-
mittee chaired by Lord Franks which reported in 1972.134 The committee had been
appointed after an unsuccessful prosecution of the Sunday Telegraph for publishing
Foreign Office documents relating to the Labour government’s policy towards the Nigerian
civil war.135 The committee reported that the law then in force was unsatisfactory and
that there should be a new Official Information Act, to protect only certain forms of
information, namely:

(a) classified information relating to defence or internal security, or to foreign rela-
tions, or to the currency or to the reserves, the unauthorised disclosure of which would
cause serious injury to the interests of the nation;
(b) information likely to assist criminal activities or to impede law enforcement;
(c) Cabinet documents (in the interests of collective responsibility);136

(d ) information which has been entrusted to the government by a private individual
or concern (for example, for tax or social security purposes or in a census).

The requirement that information of the kind specified in (a) must be classified would
make necessary a new system of classifying documents which, unlike the existing 
system, would have legal consequences. Offences under the proposed new Act were
recommended to include the communication by a Crown servant, contrary to his or
her official duty, of information subject to the Act; the communication by any person
of information of the kinds set out in (a), (b) and (c) which he or she reasonably believed
had reached him or her as a result of a breach of the Act; and the use of official infor-
mation of any kind for purposes of private gain.

The Franks committee therefore recommended that protection of official information
by criminal sanctions should continue only where the public interest clearly required
this. But no reform of the Official Secrets Acts was forthcoming at that time, although
other weaknesses in the law became evident during the so-called ABC trial in 1978.137

In 1979 the Conservative government introduced not a Freedom of Information Bill
but a Protection of Official Information Bill. This sought to give absolute protection
to information regarding security and intelligence, regardless of whether that infor-
mation was already available to the public.138 But the Bill was abandoned by the govern-
ment because of the severe political reaction to the disclosure that Anthony Blunt had
been a Russian spy, a disclosure which could have been criminal if the Bill had been
enacted. Pressure for reform was maintained in the 1980s, with interest fuelled by some
controversial prosecutions. These included the cases of Sarah Tisdall, a Foreign Office
clerk, who leaked to the Guardian a secret document relating to the delivery of cruise
missiles to Greenham Common,139 and Clive Ponting, a senior official in the Ministry
of Defence, who leaked to an MP documents relating to the sinking of the Argentinian
vessel, the General Belgrano, during the Falklands War.140 Tisdall was convicted and
Ponting was found not guilty, a verdict which ran counter to McCowan J’s direction
to the jury.141
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The pressure for reform culminated in the Official Secrets Act 1989, which many
would argue does not go far enough.142 While repealing s 2 of the 1911 Act, the 1989
Act introduced new restrictions on the unauthorised disclosure of an admittedly nar-
rower range of information. One category of information protected from disclosure
relates to security and intelligence, in that s 1 of the Act distinguishes between disclos-
ures without lawful authority by security and intelligence staff, on the one hand, and
civil servants and government contractors, on the other.143 So far as the former are
concerned, it is an offence for any such person to disclose any information obtained
in the course of employment in the service; in the case of the latter, the unauthorised
disclosure is unlawful only if ‘damaging’ to the work of the security and intelligence
services. Sections 2 and 3 make it an offence for a civil servant or government con-
tractor, without lawful authority, to disclose any information relating to defence or
international affairs if the disclosure is damaging. In the case of defence, disclosure is
defined as being damaging if it damages the capability of the armed forces to carry out
their tasks, while in both cases disclosure is damaging if it endangers the interests of
the United Kingdom abroad or endangers the safety of British citizens abroad (s 2(2)).
It is an offence by s 4 for a civil servant or a government contractor to disclose with-
out lawful authority any information if this results in the commission of an offence,
facilitates an escape from legal custody, or impedes the prevention or detection of offences
or the apprehension or prosecution of suspects. Section 4 further provides that it is an
offence to disclose information ‘relating to the obtaining of information’ (as well as
any information obtained) as a result of warrants issued under the Interception of
Communications Act 1985 or the Regulation of Investigatory Powers Act 2000, s 5
(phone tapping), the Security Services Act 1989 (interference with private property) or
the Intelligence Services Act 1994 (interference with property or unlawful acts done
outside the UK). It is thus not an offence under s 4 to disclose information obtained
unlawfully without a warrant, although it might be an offence under s 1.

The offences under the Act are committed only where disclosure is made without
lawful authority. This corresponds to the former s 2 of the 1911 Act, whereby the offence
was committed only if the disclosure was unauthorised. The question of when a
Crown servant was authorised to disclose information is, as we have seen, one which
gave rise to considerable difficulty, particularly in the case of Cabinet ministers and
senior officials.144 By s 7 of the 1989 Act, a disclosure is authorised if it is made in
accordance with the official duty of the minister or civil servant concerned, though any
refusal of a request by a member of the security services to disclose protected infor-
mation is (in principle) subject to judicial review.145 An offence may be committed not
only by the official disclosing the information, but also by a third party, such as a news-
paper, which reports it. Although it is no longer an offence to receive information 
protected against disclosure (as it was under s 2 of the 1911 Act), it is an offence for
the recipient to disclose the information without lawful authority, knowing or having
reasonable cause to believe that it is protected from disclosure (s 5). In effect, it is an
offence for a newspaper to publish protected information which has been leaked with-
out authority. Controversially, there is no public interest defence available in this or
indeed in other cases, the government having rejected such a measure.146 However, in
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these circumstances, a newspaper is liable only if the disclosure is damaging and is made
knowing or having reasonable cause to believe that it is damaging.

Official secrets and human rights

Many of the offences under the Official Secrets Acts are associated with the publica-
tion of information. Many prosecutions have been for the same reason. The question
which now arises is whether these measures are consistent with the guarantees of free
speech in the ECHR and whether the Human Rights Act provides a defence to any-
one prosecuted under the Official Secrets Acts 1911–89. This is a question which has
become more urgent in recent years following another spate of unauthorised disclosures
by a number of former members of the security and intelligence services in the late 1990s.
These include Richard Tomlinson, who published a book in Russia and also material
on the internet identifying individuals who recruited for the security and intelligence
services. They also include David Shayler, who fled to France after a number of high-
profile revelations about the activities of the security service. On his return from France,
Mr Shayler was charged, convicted and imprisoned under the Official Secrets Act 1989.
In some of the preliminary litigation, the House of Lords held that although Mr Shayler
was entitled to the protection of freedom of expression under the Human Rights Act,
the Official Secrets Act was designed to protect national security and the restriction
which it imposed on freedom of expression was justified.147 No proceedings were brought
against a former director of M15 who published her memoirs in 2001 in a blaze of
publicity, the book also being serialised in the Guardian newspaper in the same year.

The question whether the Official Secrets Acts are compatible with the Human Rights
Act was raised in Attorney-General v Blake148 where it was held that the Attorney-
General was entitled to an account of profits earned by a former member of the security
and intelligence services for a publication which was made in breach of a contractual
obligation not to disclose material obtained as a result of his employment. In the course
of the case it was argued that s 1 of the Official Secrets Act 1989 is ‘drawn too widely’
because it criminalises disclosure of information when no damage results, by focusing
on the ‘status of the individual who makes the disclosure, rather than on the nature
of the information itself’. But although the House of Lords preferred not to deal with
this point, Lord Nicholls drew attention to another factor which appears to be decisive
in an action where the Human Rights Act is relied on by a member of the security and
intelligence services. This was the undertaking not to disclose information which Blake
had voluntarily given when he joined the service. According to Lord Nicholls, neither
Blake nor any other member of the service should have an incentive to break this under-
taking. He continued:

It is of paramount importance that members of the service should have complete confidence
in all their dealings with each other, and that those recruited as informers should have the
like confidence. Undermining the willingness of prospective informers to co-operate with the
services, or undermining the morale and trust between members of the services when engaged
on secret and dangerous operations, would jeopardise the effectiveness of the service. An 
absolute rule against disclosure, visible to all, makes good sense.149

It is unclear when – if ever – the prosecution of a disclosure in breach of the Official
Secrets Act 1989 would be regarded as a disproportionate protection of national 
security. But in the Shayler case, the House of Lords seemed satisfied that there were
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adequate internal safeguards to enable a member of the security service to bring
wrongdoing to the attention of the authorities without the need for unauthorised pub-
lic disclosure in the press. Although the Human Rights Act thus may not present a
serious obstacle to prosecutions under the Official Secrets Act 1989, political circum-
stances may make it difficult to proceed with such a charge. The point is highlighted
by the case of Kathryn Gun, a GCHQ official who was charged under the 1989 Act
for allegedly leaking an email from US spies to their British counterparts. It was claimed
that the email – sent on 31 January 2003 and published by the Observer – tended to
show that the Americans wanted British support to find out the voting intentions and
negotiating positions of some UN Security Council member states on the forthcoming
resolutions about Iraq. The charges were subsequently withdrawn, in the face of Ms
Gun’s defence that she leaked the email ‘to save lives from being lost in a war’. According
to the BBC, the government was concerned that this ‘could persuade a jury and would
lead to the reputation of the Official Secrets Act being damaged’. It was also explained
that ‘the government had made a political calculation that a random selection of a dozen
jurors would be likely to be so instinctively anti-war that an acquittal would be likely’.150

Defence advisory notices

The Official Secrets Acts impose important restrictions on press freedom in the sense
that they effectively control the information which might be made available. And as
we saw in chapter 23 G, the action in equity for breach of confidence has the capa-
city to do much the same. Indeed, it was this which formed the basis for controlling
the press during the so-called Spycatcher affair in 1987. But there are other restric-
tions and fetters on press freedom which have been introduced in the interests of 
national security. One of these is the system of ‘DA’ notices (known previously as ‘D’
notices),151 a form of extra-legal censorship in which the press cooperates with the 
government. The BBC Editorial Guidelines do make clear, however, that ‘the system
is voluntary, it has no legal authority and the final responsibility for deciding whether
or not to publish rests solely with us’. A DA notice is a means of providing advice 
and guidance to the media about defence and counter-terrorist information, the 
publication of which would be damaging to national security. DA notices are issued
by the Defence, Press and Broadcasting Advisory Committee (DPBAC), an advisory
body composed of senior civil servants and editors from national and regional news-
papers, periodicals, news agencies, television and radio. The committee is chaired by
the Permanent Under-Secretary of State for Defence and although membership may 
be varied by agreement, in 2005 there were four members representing government
departments (Home Office, Ministry of Defence, Foreign Office and Cabinet Office (the
Security Intelligence Coordinator) and 13 members nominated by the media (only the
Publishers’ Association declined to nominate a representative). The committee normally
meets twice a year to review the contents of existing notices and the advice and guid-
ance given by its secretary over the course of the year.

The system was overhauled in 1993 (following a review by the committee itself) in
the light of international changes (in particular the break-up of the Soviet Union and
Warsaw Pact) and the increased emphasis on openness in government. As a result the
number of standing notices was reduced from eight to six (although from time to time
it may be found necessary to issue a DA notice on a particular subject), and their 
content and style revised to make them ‘more relevant and user-friendly’. It was as a
result of this review that the name of the notices was changed from D to DA notices
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and that of the committee to Defence, Press and Broadcasting Advisory Committee,
‘better to reflect the voluntary and advisory nature of the system’.152 Further revision
in May 2000 led to a reduction in the number of notices from six to five. The five DA
notices are now published on the committee’s website,153 and deal respectively with
Military Operations, Plans and Capabilities (DA Notice 1); Nuclear and Non-Nuclear
Weapons and Equipment (DA Notice 2); Ciphers and Secure Communications (DA
Notice 3); Sensitive Installations and Home Addresses (DA Notice 4); and United
Kingdom Security and Intelligence Services and Special Forces (DA Notice 5). Each of
the notices gives details of the kind of information which editors are requested not to
publish, usually information which relates to defence or anti-terrorist capabilities, or
to individuals who might be a terrorist target. The notices also include a ‘rationale’
explaining their purpose.

The secretary of the committee plays a key role in advising the media on the inter-
pretation of notices. Recent incumbents have included a retired rear-admiral and more
recently a former RAF officer. The secretary ‘is available at all times to Government
departments and the media to give advice on the system’, and in September 2001 
he advised the media to minimise speculation about imminent military action in
Afghanistan for fear of helping the ‘enemy’.154 It is a problem that DA notices are
inevitably drafted in general terms, although it is the application of a DA notice to a
particular set of circumstances on which the secretary is expected to give guidance, after
consultation with government departments as appropriate. The committee makes
clear, however, that the secretary is not ‘invested with the authority to give rulings nor
to advise on considerations other than national security’; and, on the other hand, that
the ‘notices have no legal standing and advice offered within their framework may be
accepted or rejected partly or wholly’. Compliance with the DA notice system does not
relieve the editor of responsibilities under the Official Secrets Acts; nor indeed will it
necessarily prevent legal proceedings being brought to restrain any publication or broad-
cast.155 The importance of the secretary’s role was shown in 1967 when the Daily Express
published a report that copies of private cables and telegrams sent overseas from the
United Kingdom were regularly made available to the security authorities, a practice
authorised by the Official Secrets Act 1920, s 4. The Prime Minister, Mr Wilson, claimed
that this article was a breach of a ‘D’ notice. An investigation by three privy counsellors
established that this was not the case but that there had been misunderstandings to
which the secretary of the committee had contributed.156 The Defence Committee of
the House of Commons reviewed the ‘D’ notice system in 1980 and concluded (with
reservations) that ‘D’ notices should be maintained, despite sharp divisions within the
press about the value of the scheme which, judged in legal terms, is manifestly imper-
fect and imprecise.157

The Security Commission158

An initiative taken in 1964 as a result of the Profumo affair is designed to respond to
breaches of security as they arise. The creation of the Security Commission was
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announced by the Prime Minister, Sir Alec Douglas-Home, on 23 January 1964 with
the following terms of reference:

If so requested by the Prime Minister, to investigate and report upon the circumstances in
which a breach of security is known to have occurred in the public service, and upon any
related failure of departmental security arrangements or neglect of duty; and, in the light of
any such investigation, to advise whether any change in security arrangements is desirable.

The Prime Minister also stated that before asking the Security Commission to invest-
igate a particular case, he would consult the Leader of the Opposition.159 Normally the
Commission sits in private and it is left to the Commission to determine whether legal
representation of witnesses is necessary for the protection of their interests. The chair-
man of the Security Commission is a senior judge and it may also include members of
the civil service, the armed forces and the diplomatic service. Recent chairmen have
included Lord Diplock, Lord Bridge, Lord Griffiths, Lord Lloyd and Dame Elizabeth
Butler-Sloss.160

The Commission may be called upon to investigate in a wide range of circumstances.
So, for example, after two ministers (Earl Jellicoe and Lord Lambton) resigned in 1973
because of sexual impropriety, the Commission considered whether security had been
endangered by their conduct.161 In 1982, the Commission completed a full review of
security procedures in the civil service,162 and in 1983 it reported on the security impli-
cations of the conviction for spying of Geoffrey Prime, a member of staff at GCHQ.163

Since then it has reported on the security implications of the conviction under s 1 of
the Official Secrets Act 1911 of Michael Bettaney, a member of the security services;164

on security in signals intelligence following the (unsuccessful) prosecution of the
‘Cyprus 8’;165 and the security implications of the case of Michael Smith, convicted (in
1993) under s 1 of the 1911 Act.166 The last-mentioned report gives a remarkable and
disarmingly frank assessment of the work of the security service, it being reported that
‘Michael John Smith first came to the notice of the Security Service in November 1971
when a Michael Smith living in Birmingham applied to join the Communist Party of
Great Britain (CPGB). Efforts were made at that stage by the Security Service and the
police, at the former’s request, to identify Smith but without result.’ The Security
Commission ‘is not an oversight body, an inspectorate, or an appeal tribunal. It does
not sit continuously, is not pro-active, has no links with any department or ministry,
and has no adjudicative function’. By the same token, it ‘may venture on any terrain
where security may be said to be involved’ and it may go wherever the Prime Minister
directs.167 But it is no substitute for effective parliamentary oversight of the security
and intelligence services, and it is now largely overshadowed by the Intelligence and
Security Committee established in 1994, although it continues to be asked by the Prime
Minister to inquire into sensitive matters, as recently in 1999 following the conviction
of a naval officer under the Official Secrets Act 1911, s 1, and in 2004 following con-
cerns about security procedures at Buckingham Palace.168
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Parliamentary scrutiny

1 The Home Affairs Committee. In 1999 the Home Affairs Committee of the House
of Commons concluded that ‘the accountability of the security and intelligence services
to Parliament ought to be a fundamental principle in a democracy’.169 Yet there is some
way to go before this principle is fully realised, with successive governments resisting
the possibility of full parliamentary scrutiny of the security and intelligence services.170

In 1992 the Home Affairs Committee invited the Director-General of the Security Service
to appear before them, possibly in private. In a series of remarkable exchanges, the
invitation was declined after consultation with the Home Secretary, who later said that
he would consider whether the committee might meet her informally, ‘perhaps over
lunch’. This stance was adopted following the convention ‘under which information
on matters of security and intelligence is not placed before Parliament’, which the Home
Secretary regarded ‘as binding in relation to Departmental Select Committees no less
than in relation to Parliament itself’. In his view, the security service was not to be
regarded as falling within the ambit of any select committee, although this need not
‘prevent the Director-General from having a meeting with [the Chairman of the
Committee] and one or two senior members on an informal basis to discuss the work
of the Security Service in general terms providing that the Government’s position is
understood’. Mrs Rimington (the then Director-General) was said to share this view
and would ‘accordingly be in touch with [the Chairman] to invite [him] and a couple
of [his] senior colleagues to lunch’. As the committee said, however, an informal lunch
with Mrs Rimington (who was ‘permitted to lunch with the press’), ‘while a welcome
move towards openness’, was ‘no substitute for formal parliamentary scrutiny of the
Security Service’.

The Home Affairs Committee was of the view that the service fell within its terms
of reference and that ‘the value-for-money of the Security Service and its general pol-
icy are proper subjects for parliamentary scrutiny as long as such scrutiny does not
damage the effectiveness of the Service’. The committee then reviewed the various options
for enhanced accountability of the service by means of parliamentary scrutiny which
in its view would meet ‘an important public interest and help to protect against any
possible future abuse of power’.171 For its part, however, the government responded
by saying that in 1989 Parliament had considered very carefully the question of over-
sight.172 It had concluded in favour of preserving the existing approach to accountability,
by which the Director-General of the Security Service is responsible to the Home Secretary
of the day, who is himself accountable to Parliament for the work of the security 
service. (It is, however, a strange kind of accountability which labours under a con-
vention which prevents matters relating to security and intelligence from being placed
before Parliament.) The government also referred to the procedures for judicial over-
sight of the service by means of a commissioner and a tribunal under the Security Service
Act 1989. In the government’s view, this system had worked well in the three and a
half years since the 1989 Act had come into force, although, once again, it is a strange
kind of oversight which examines only the exercise of specific statutory powers rather
than the work of the service as a whole, and more importantly which has no base in
Parliament itself. The government accepted that the position should be examined
afresh and an opportunity to do so was provided by the Intelligence Services Act 1994,
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where important concessions in the direction of democratic accountability were made,
although it is open to question whether they go far enough. In 1998 the then Home
Secretary (Mr Jack Straw) refused a request from the Home Affairs Committee to take
evidence from the Director-General of the Security Service in a public session, offer-
ing instead a briefing from the Director-General.173

2 The Intelligence and Security Committee.174 One of the reasons given by Mr Straw
for refusing the Home Affairs Committee’s request was that Parliament had given respons-
ibility for overseeing the security service to the Intelligence and Security Committee.
Under the Intelligence Services Act 1994, this committee of parliamentarians (it is 
not a parliamentary committee) is charged with the responsibility of examining ‘the
expenditure, administration and policy’ of the security service, the intelligence service
and GCHQ (s 10(1)). It consists of nine members drawn from both the House of
Commons and the House of Lords (although none may be a minister of the Crown)
and is appointed by the Prime Minister after consulting the Leader of the Opposition.
In 2005 the committee was chaired by a former Cabinet minister and included among
its other eight members one member of the House of Lords, as well as MPs from the
three major political parties. The secretariat of the committee is drawn from the
Cabinet Office, not from Parliament. Under the Act the committee is required to make
an annual report on the discharge of its functions to the Prime Minister, which must
then be laid before Parliament, although parts of the report may be held back, after
consultation with the committee, if it appears to the Prime Minister that the publi-
cation of any matter would be prejudicial to any of the agencies. Some of the reports
are badly disfigured by omissions.175

In its first report, the committee commented that because of the nature of its work
‘it must have access to national security information’, with the result that committee
members ‘have all been notified under the Official Secrets Act 1989’. The constitutional
position was that the committee was ‘now operating within the “ring of secrecy”’, report-
ing directly to the Prime Minister on its work and, through him, to Parliament. An
important development reported in 1999 was the appointment of an investigator by
the committee to enable it more fully to examine different aspects of agencies’ activit-
ies.176 The committee’s annual reports reveal that it has examined a wide range of issues.
These include the priorities and plans of the agencies, their financing, and personnel
management issues. An interesting issue raised in the annual reports for 1997–98 and
1998–99 respectively relates to the destruction of security service files. It was noted in
1998 that 110,000 files had been destroyed since 1992, the vast majority of which related
to subversion, on targets about whom the service was no longer conducting any invest-
igations. Following concerns that the service was solely responsible for the review and
destruction of files and that some form of ‘independent check should be built into the
process’, it was agreed that Public Record Office officials should be involved in the
examination of files identified by the security service for destruction.177

The committee has also issued specific reports on a number of contentious issues,
including most notably the publication of the so-called Mitrokhin Archive. This con-
sisted of material held by the KGB which Mr Mitrokhin had removed from Russia 
and which identified a number of British citizens as Soviet agents. A number of these
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individuals were subsequently named in public, although none was prosecuted, their
identities having been known to or suspected by the authorities in this country for many
years. The report of the Intelligence and Security Committee provides a fascinating insight
into the working of the intelligence services at a number of levels. It was revealed, for
example, that the security service had failed to consult the Law Officers about whether
one of the alleged spies should be prosecuted, taking the view that prosecution would
not be in the public interest, a decision which was for the Attorney-General to make.
More recent international events have led the committee to investigate the adequacy
and assessment of the evidence relating to ‘weapons of mass destruction’ claimed to
have been held by Iraq in the period before the invasion of that country in 2003.178 In
a separate report, some light was cast on the role of British agents in the detention of
British nationals by the United States in Afghanistan and Guantanamo Bay, as well as
Iraq, though there were obvious constraints on the ability of the committee to conduct
a meaningful investigation. Nevertheless, the committee found evidence of some con-
cerns being expressed by British intelligence officers, and also revealed that intelligence
officers had interviewed detainees without the knowledge of ministers.179
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Chapter 26

EMERGENCY POWERS AND TERRORISM

In times of grave national emergency, normal constitutional principles may have to give
way to the overriding need to deal with the emergency. In Lord Pearce’s words, ‘the
flame of individual right and justice must burn more palely when it is ringed by the
more dramatic light of bombed buildings’.1 The European Convention on Human Rights,
art 15, permits a member state to take measures derogating from its obligations under
the Convention ‘in time of war or other public emergency threatening the life of the
nation’. The United Kingdom government has exercised the right of derogation in respect
of events in Northern Ireland and more recently in response to international terrorism
in the aftermath of events in the United States on 11 September 2001.2 But even under
such circumstances no derogation is permitted from art 2 (which protects the right to
life) except in the case of deaths resulting from lawful acts of war, art 3 (which pro-
hibits the use of torture), art 4(1) (which prohibits slavery) and art 7 (which bars retro-
spective criminal laws). Thus even in grave emergencies there are limits beyond which
a state may not go, and it is open to question whether and how far ‘the desirability of
an effective remedy for judicial review must yield to the higher interests of the State’.3

This chapter examines the role of the armed forces and the use of statutory emergency
powers during war and peace and includes an account of recent anti-terrorist legis-
lation. Emphasis will be both on the increased powers of the state in emergencies and
on the continuing limits on state action.

A. Use of troops in assisting the police

In chapter 24 we examined the main powers available to the police in maintaining pub-
lic order. For the last 100 years or so, the police, with greater or less difficulty depend-
ing on the circumstances, have been able to control and contain public protest in Great
Britain, though not in Northern Ireland. Apart from unrest in Glasgow in 1919, it has
not been necessary to deploy troops for peace-keeping activities in Great Britain on
any occasion since the First World War.4 They have been required, however, to main-
tain essential services during strikes (for example, the firefighters’ strike in 2003),5 and
on occasion to deal with extreme terrorist action (for example, the occupation of the
Iranian embassy in London in May 1980), as well as to assist with the disposal of 
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carcasses during the foot and mouth epidemic on British farms in 2001.6 But in the
19th century and earlier, when there was less political freedom and police forces were
weaker, the local magistrates were expected to call in detachments of soldiers to restore
order when necessary. By contrast with 19th-century practice, the ‘civil power’ that
may call in the armed forces today appears no longer to be the local magistracy, but
the Home Secretary, acting on a request from a chief officer of police.7 It is then for
the Secretary of State for Defence to respond to the call.

Matters would now have to be exceptionally grave before the armed forces were
called upon to restore and maintain order, as emphasised by events such as the miners’
strike of 1984/85 and the fuel protests of September 2000.8 Despite large-scale public
disturbances, national coordination of policing, together with new training and oper-
ational methods, meant that it was unnecessary to deploy the army in either of these
situations for peace-keeping purposes.9 A decision to call in the troops to restore
order was, in the past at least, a decision enabling firearms to be used to repress the
disturbances. This use of the troops may be illustrated by a rather late example, the
Featherstone riots in 1893.10 When the police were engaged elsewhere, a small detach-
ment of soldiers was summoned to protect a colliery against a riotous crowd which
broke windows and set buildings on fire. As darkness was falling, a magistrate called
on the crowd to disperse and he read the proclamation from the Riot Act. When the
crowd did not disperse, the magistrate authorised the soldiers to fire and their officer
decided that the only way to protect the colliery was to fire on the crowd. Two mem-
bers of the crowd were killed. A committee of inquiry held that the action of the troops
was justified in law.

When troops are thus used, what is the basis of their authority? Whatever may be
the rules today that govern the decision that the armed forces should be called in,11

their legal authority to act in a situation of riot seems to rest on no statutory or 
prerogative powers of the Crown, but simply on the duty of all citizens to aid in the
suppression of riot and on the duty of the armed forces to come to the aid of the civil
authorities.12 In place of the common law rules on the use of force in the prevention
of crime, s 3 of the Criminal Law Act 1967 now provides:

A person may use such force as is reasonable in the circumstances in the prevention of crime,
or in effecting or assisting in the lawful arrest of offenders or suspected offenders or of per-
sons unlawfully at large.

Thus, the use of firearms must be justified by the necessity of the situation and does
not become legal by reason of the decision to call in the troops. Indeed, the use of exces-
sive force or the premature use of firearms would render the officer in command and
the individual soldiers personally responsible for death or injuries caused. Issues of liab-
ility are decided by the criminal or civil courts after the event,13 and may give rise to
court-martial proceedings.14
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In modern conditions, the proposition that to call in the troops makes possible 
the use of firearms needs to be qualified in two ways. First, the police have already
had to train and equip themselves with firearms ‘to deal with armed criminals and polit-
ical terrorists not posing any extraordinary problem or capable of posing a limited
threat’.15 The occasions on which firearms may be carried are governed by police rules,
and this may involve the use of lethal force, as was tragically revealed by the death of
Jean-Charles de Menezes in the aftermath of the London terrorist bombings in July
2005. An error of judgement on the part of a police officer could lead to criminal pro-
ceedings against him or her, and any use of lethal force must now be examined by the
Independent Police Complaints Commission,16 with art 2 of the ECHR requiring any
death at the hands of the police (and other state officials) to be effectively investigated.17

Second, it is no longer correct, as was said in 1893, that a soldier can act only by using
deadly weapons.18 To call in the army to deal with civil unrest would indeed be of
incalculable political significance. But the British army’s experience in Northern Ireland
suggests that there are many other ways of dealing with hostile crowds which are more
effective and less deadly than firing into them – batons, riot shields, water cannon, 
rubber bullets and even CS gas – and the armed forces do not have a monopoly on
the use of CS gas.19

B. Use of troops in Northern Ireland

The nature and scale of military involvement

The use of troops in Northern Ireland and their potential use against political terror-
ists provides a good example of the role of the troops in assisting the civil power. Northern
Ireland created one of the largest single operational demands on the army since the
end of the Cold War, and the use of troops on this scale gives rise to formidable polit-
ical and constitutional problems, not least in the identification of political groups whose
activities may be described as subversive. In 1975 the Home Office defined subversion
as comprising activities ‘which threaten the safety or well-being of the State, and are
intended to undermine or overthrow parliamentary democracy by political, industrial
or violent means’.20 A modern definition might now have regard to the provisions 
of the Security Service Act 1989 and the Terrorism Act 2000 which provide statutory
guidance on what is now regarded as subversive activity.21 Since 1969 the scale of 
subversive activities in Northern Ireland has required the armed forces to share with
the police a difficult and unenviable role in maintaining internal security.22 Reference
has been made already to the grave errors made in the adoption of interrogation in depth
against selected internees.23 In 1972 the Northern Ireland Court of Appeal decided that
the Northern Ireland Parliament under the Government of Ireland Act 1920 had no
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legal authority to confer powers of arrest on the armed forces; this decision led
instantly to legislation which retrospectively conferred this power on the Stormont 
parliament.24

The nature and scale of military involvement in Northern Ireland have been outlined
in some detail in the annual statements on the defence estimates. The General Officer
Commanding Northern Ireland is responsible to the Secretary of State for Northern
Ireland and the Chief Constable of the Royal Ulster Constabulary (now the Police Service
for Northern Ireland)25 for directing the military contribution to security policy and
counter-terrorist operations, and is responsible to the Ministry of Defence for the 
conduct of operations by all elements of the armed forces in Northern Ireland.26 In
1969 the normal peacetime garrison in Northern Ireland was about 3,000, but since
then the number of military personnel has fluctuated from a high of over 30,000 in
1972 to 17,000 in 1983–85; in the first half of the 1990s, the military presence was
typically in the region of 19,000.27 But despite this heavy presence, it was said in 1994
that the RUC took the lead in maintaining law and order and that the role of the army
was ‘to support the RUC in combatting terrorism’.28 Moreover,

Armed forces’ operations are carried out to meet the requirements set by the RUC, and are
agreed in advance with them. Most of these operations are carried out jointly. There is very
close cooperation between RUC and military commanders, who often meet on a daily basis
to plan operations, with the RUC chairing the meetings. At the highest operational level, the
Province Executive Committee, which assists in the overall co-ordination of the counter-
terrorist effort, is chaired by a Deputy Chief Constable.29

When first deployed in Northern Ireland in 1969, the army was used primarily to
maintain public order. But since then the role has changed, with military operations
now being intended to (i) deter terrorist activity, (ii) reassure the community by pro-
viding a visible armed presence, and (iii) reduce terrorist capability through the arrest
of terrorists and the seizure of arms, explosives and other terrorist equipment.30 The
announcement of the republican and loyalist ceasefires in August 1994 enabled the 
military presence to be reduced in a ‘cautious and carefully planned way’,31 with 
measures being taken to reduce the military profile and to extend the areas in Northern
Ireland where the police operated without routine military support. This process has
continued following the Belfast peace agreement in 1998 and the beginning of IRA 
decommissioning of its weapons in September 2001.32 But public order (including the
powers of the armed forces) is a ‘reserved’ rather than a ‘transferred’ matter under the
Northern Ireland Act 1998, and the army continues to have a significant if reduced
military presence there in order to support the PSNI’s public order and counter-
terrorist operations.33 The long-term aim, however, is ‘to achieve a situation where an
element of [the] deployable force structure is permanently based in Northern Ireland,
just as throughout the rest of the UK’.34
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Legal position of the soldier

The legal position of the soldier called to assist the civil authorities in Northern Ireland
to contain terrorist or political violence may not be the same as that of his or her coun-
terpart called to assist the civil authorities elsewhere for other purposes:

There is little authority in English law concerning the rights and duties of a member of the
armed forces of the Crown when acting in aid of the civil power; and what little authority
there is relates almost entirely to the duties of soldiers when troops are called upon to assist
in controlling a riotous assembly. Where used for such temporary purposes it may not be 
inaccurate to describe the legal rights and duties of a soldier as being no more than those of
an ordinary citizen in uniform. But such a description is in my view misleading in the 
circumstances in which the army is currently employed in aid of the civil power in Northern
Ireland . . . In theory it may be the duty of every citizen when an arrestable offence is about
to be committed in his presence to take whatever reasonable measures are available to him
to prevent the commission of the crime; but the duty is one of imperfect obligation and does
not place him under any obligation to do anything by which he would expose himself to the
risk of personal injury . . . In contrast to this a soldier who is employed in aid of the civil
power in Northern Ireland is under a duty, enforceable under military law, to search for crim-
inals if so ordered by his superior officer and to risk his own life should this be necessary in
preventing terrorist acts. For the performance of this duty he is armed with a firearm, a self-
loading rifle, from which a bullet, if it hits the human body, is almost certain to cause serious
injury if not death.35

It has been said by the government, however, that ‘service personnel are given certain
specific powers under the law (for example, to make arrests and carry out searches) in
order to enable them to carry out effective support to the RUC. In exercising these
powers and in seeking to uphold the law, service personnel remain accountable to the
law at all times. They have no immunity, nor do they receive special treatment. If ser-
vice personnel breach the law, they are liable to arrest and prosecution under the law.
This applies equally to the use of force, including lethal force.’36

Considerable controversy has, nevertheless, arisen from time to time as a result of
the use of firearms by the military, most notably on 30 January 1972 when 13 civilians
were killed ‘when the army opened fire during a demonstration in Derry’.37 Between
1969 and 1994 the security forces are said to have been responsible for 357 deaths in
Northern Ireland, of which 141 were republican ‘military activists’, 13 were loyalist
equivalents and 194 were civilians. Eighteen of these deaths led to criminal charges,
with a total of six convictions being secured, one for attempted murder, one for
manslaughter and four for murder.38

In Attorney-General for Northern Ireland’s Reference (No 1 of 1975)39 the accused was a soldier on
foot patrol who shot and killed a young man in an open field in a country area in daylight. The shot
had not been preceded by a warning shot and the rifle was fired after the deceased ran off after
having been told to halt. The area was one in which troops had been attacked and killed by the IRA
and where a surprise attack was a real threat. When the accused fired, he believed that he was deal-
ing with a member of the IRA, but he had no belief at all as to whether the deceased had been
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involved or was likely to be involved in any act of terrorism. In fact, the deceased was an ‘entirely
innocent person who was in no way involved in terrorist activity’. After the soldier’s acquittal for mur-
der, the House of Lords held that the stated circumstances (where ‘he fires to kill or seriously wound
an unarmed person because he honestly and reasonably believes that person is a member of a pro-
scribed organisation [in this case the Provisional IRA] who is seeking to run away, and the soldier’s
shot kills that person’) raised an issue for the tribunal of fact as to whether the Crown had estab-
lished beyond reasonable doubt that the shooting constituted unreasonable force. According to Lord
Diplock (at p 138), ‘there is material upon which a jury might take the view that the accused had
reasonable grounds for apprehension of imminent danger to himself and other members of the patrol
if the deceased were allowed to get away . . . , and that the time available to the accused to make
up his mind was so short that even a reasonable man could only act intuitively’.

On the other hand, in R v Clegg40 it was held that a soldier who used excessive force
in self-defence leading to the death of the victim was guilty of murder rather than
manslaughter. The use of firearms earlier gave rise to allegations of a shoot-to-kill 
policy, these being directed at both the RUC and the armed forces.41 The allegations
were sufficiently serious that an inquiry was appointed under the chairmanship of 
Mr John Stalker, the Deputy Chief Constable of Greater Manchester.42 Following 
Mr Stalker’s removal from the inquiry in controversial circumstances, it was completed
by Mr Sampson, the Chief Constable of West Yorkshire. No evidence was published
to substantiate the allegations,43 although the controversy was revived following the
decision of the European Court of Human Rights in McCann v United Kingdom,44 which
concerned the fatal shooting of three IRA activists in Gibraltar in 1987.

Three known IRA personnel were shot by four SAS officers while it was thought that they were about
to detonate a bomb, to the danger of life on Gibraltar. It transpired that this belief was erroneous
and that the suspects were not only unarmed, but that they also were not in possession of bomb
equipment at the time of their deaths. They were nevertheless shot 29 times (one suspect being
shot 16 times) in highly controversial circumstances. By a majority of 10 to 9, the Court held that
there had been a breach of art 2 which in protecting the right to life was said to rank as ‘one of the
most fundamental provisions in the Convention’.45 There was no evidence of ‘an execution plot at
the highest level of command in the Ministry of Defence or in the Government’; although ‘all four
soldiers shot to kill’, on the facts and in the circumstances the actions of the soldiers did not in them-
selves give rise to a violation of art 2. But it was held that the operation as a whole was controlled
and organised in a manner which failed to respect art 2, and that the information and instructions
given to the soldiers rendered inevitable the use of lethal force in a manner which failed to take 
adequately into consideration the right to life of the three suspects. Having regard ‘to the decision not
to prevent the suspects from travelling into Gibraltar, to the failure of the authorities to make sufficient
allowances for the possibility that their intelligence assessments might in some respects, at least, be
erroneous, and to the automatic recourse to lethal force when the soldiers opened fire’, the Court
was not persuaded that ‘the killing of the three terrorists constituted the force which was no more
than absolutely necessary in defence of persons from unlawful violence.’46
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Allegations of a shoot-to-kill policy of the security forces in Northern Ireland continue
to give rise to litigation – in the European Court of Human Rights and in the domes-
tic courts under the Human Rights Act – at the instance of bereaved families concerned
that adequate steps have not been taken to investigate the deaths of people allegedly
killed by the RUC.47

C. Martial law

The meaning of martial law

The term martial law may be given a variety of meanings. In former times martial law
included what is now called military law.48 In international law, martial law refers to
the powers exercised by a military commander in occupation of foreign territory. In
the present context, martial law refers to an emergency amounting to a state of war
when the military may impose restrictions and regulations on citizens in their own coun-
try.49 In such a situation of civil war or insurrection, the ordinary functioning of the
courts gives way before the tasks of the military in restoring the conditions which make
normal government possible. Unlike the use of armed force for restoring order during
riots, when the military are subject to direction by the civil authorities and to control
by the courts if excessive force is used, under martial law the military authorities are
(for the time being) the sole judges of the steps that should be taken. These steps might
involve taking drastic steps against civilians, for example, the removal of life, liberty
or property without due process of law, but possibly accompanied by the creation of
military tribunals to administer summary justice. Such tribunals are not to be confused
with the courts-martial which regularly administer military law.

It would be wrong to state the principal aspects of martial law as if they were part
of present-day law, if only for the reason that within Great Britain occasions for the
exercise of martial law have not arisen since at least 1800. Moreover, the Petition of
Right 1628 contains a prohibition against the issue by the Crown of commissions of
martial law giving the army powers over civilians, at least in peacetime, and the mean-
ing of this prohibition is far from clear today.50 In times of national emergency today,
Parliament prefers to give the civil and military authorities wide powers of governing
by means of temporary legislation. It is submitted, therefore, that any discussion of the
possible operation of martial law in Great Britain must assume that Parliament itself
is prevented by the urgency of events from giving the necessary powers to the military
authorities. If Parliament is sitting but refuses to pass emergency legislation, there would
seem to be great difficulty, from a constitutional standpoint, in accepting that extra-
ordinary powers of the military arise by process of common law.51 Moreover, short of
a military coup or an extreme emergency in which human survival becomes the only
criterion, it must be assumed that the government continues to control the armed forces
and to be responsible for their use to Parliament. In Northern Ireland since 1969, at
no time has the British government invoked the doctrine of martial law as a justifi-
cation for exempting the actions of the forces from scrutiny in the courts; instead there
has been reliance on statutory powers or on the use of common law powers falling far
short of a martial law situation.
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An attempt to describe the doctrine of martial law must be based on case law aris-
ing out of the Boer War, the civil war in Ireland early in the 1920s, and incidents in
the earlier history of British colonies. But it would take an alarming deterioration in
political stability for it to be necessary to determine whether this mingled case law is
applicable in Great Britain.52 During the two world wars, the civil and criminal courts
continued to function in Great Britain although their operation was subject to statut-
ory restrictions. No state of martial law was declared. The Defence of the Realm Act
1914 authorised for a few months the trial of civilians by court-martial for offences
against defence regulations. The Emergency Powers (Defence) (No 2) Act 1940, passed
under the threat of imminent invasion, gave authority for special war zone courts to
exercise criminal jurisdiction if, on account of military action, criminal justice had to
be more speedily administered than in the ordinary courts. Such courts were never required
to sit. In Northern Ireland since 1969, the ordinary civil and criminal courts have 
continued to function, although in dealing with terrorist offences the powers and pro-
cedures of the criminal courts have been much amended.53

Position of the courts during martial law

If, in a state of civil war or insurrection, the administration of justice breaks down
because the courts are unable to function, it follows as a matter of fact that the acts
of the military in seeking to restore order cannot be called into question in the courts
so long as this situation lasts. As the English Law Officers said in 1838 in relation to
the power of the governor of Lower Canada to proclaim martial law, martial law ‘can
only be tolerated because, by reason of open rebellion, the enforcing of any other law
has become impossible’.54 If in such a situation the executive proclaims martial law,
the proclamation does not increase the powers of the military but merely gives notice
to the people of the course which the government must adopt to restore order. In 1838
the Law Officers considered that, when the regular courts were in operation, any per-
sons arrested by the military must be delivered to the courts to be dealt with accord-
ing to law: ‘there is not, as we conceive, any right in the Crown to adopt any other
course of proceeding’.55

In 1902, in the Marais case, the Privy Council significantly extended the doctrine of
martial law by holding that a situation of martial law might exist although the civil
courts were still sitting. During the Boer War martial law had been proclaimed over
certain areas of Cape Colony: Marais, a civilian, sought in the Supreme Court at Cape
Town to challenge the legality of his arrest and detention for breach of military rules
in an area subject to martial law. Lord Halsbury, on behalf of the Judicial Committee,
declared that where war actually exists, the ordinary courts have no jurisdiction over
the military authorities, although there might often be doubt as to whether a situation
of war existed, as opposed to a mere riot or other disturbance.56 Once a war situation
had been recognised to exist, the military would presumably be able to deal with the
inhabitants of an area under martial law on the same footing as the population of a
foreign territory occupied during a war between states, subject only to the possibility
of being called to account for their acts in civil courts after the resumption of normal
government at a later date.
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Advantage of the Marais case was taken by the United Kingdom government during
the serious disturbances in Ireland in 1920–21. Early in 1920 the Westminster Parliament
passed the Restoration of Order in Ireland Act, which gave exceptional powers to the
executive, created new offences, provided for civilians to be tried and sentenced by pro-
perly convened courts-martial and prescribed the maximum penalties that could be imposed.
Yet, in December 1920, martial law was proclaimed in areas of Ireland and the gen-
eral officer commanding the army declared inter alia that any unauthorised person found
in possession of arms would be subject to the death penalty. The general also established
informal military courts for administering summary justice to those alleged to have com-
mitted the prohibited acts. In R v Allen, the King’s Bench Division in Ireland refused
to intervene in the case of a death sentence imposed by such a military court on a civil-
ian for possession of arms. The court held that a state of war existed in the area in
question; that military acts could not therefore be questioned in the civil courts even
though the latter were still operating; and that the army authorities could take the lives
of civilians if they deemed it to be absolutely essential. It was immaterial that Parlia-
ment had not authorised the death penalty for unauthorised possession of arms.57

The decisions of other Irish courts were not all so favourable to the army. In 
Egan v Macready, O’Connor MR distinguished the Marais case, holding that the
Restoration of Order in Ireland Act 1920 created a complete code for military control
of the situation which excluded the power of the army to impose the death penalty
where Parliament had not granted this; he ordered the prisoner to be released by 
issuing habeas corpus.58 In R (Garde) v Strickland, the court in strong terms asserted 
its power and duty to decide whether or not a state of war existed which justified the
application of martial law, holding also that, as long as that state existed, no court
had jurisdiction to inquire into the conduct of the army commander in repressing rebel-
lion.59 In Higgins v Willis, in which an action was brought for wrongful destruction
of a civilian’s house, the court declared that the plaintiff had a right to have his case
against the military decided by the courts as soon as the state of war had ceased.60 In
the only decision by the House of Lords, Re Clifford and O’Sullivan, on facts similar
to those in R v Allen it was held that the courts could not, by issuing a writ of pro-
hibition, review the proceedings of a military tribunal set up under a proclamation of
martial law.61 This decision turned on the technical scope of the writ of prohibition,
at that time considered to be available only against inferior bodies exercising judicial
functions.62 The House of Lords regarded the military tribunal in question, which was
not a regularly constituted court-martial, as merely an advisory committee of officers
to assist the commander in chief; moreover its duties had already been completed. The
House expressly refrained from discussing the merits of other remedies that might be
available, for example, a writ of habeas corpus. It followed that the army’s decision
to take the life of a citizen did not become subject to judicial control merely because
an informal hearing had been given to the civilian by a military tribunal.

Position of the courts after martial law ends

After termination of the state of martial law, the courts have jurisdiction to review the
legality of acts committed during the period of martial law. It is not possible to state
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with any certainty what standards will be applied by the courts in respect either of
criminal or civil liability. First, there is no doubt that at common law many acts of the
army which are necessary for dealing with civil war and insurrection will be justified;
nor would there be liability at common law for damage to person or property inflicted
accidentally in the course of actual fighting.63 But what is not clear is whether the test
should be that of strict necessity or merely bona fide belief in the necessity of the action,
whether a stricter standard may be required in the case of some acts than others or
where the burden of proof should lie. Second, there is some uncertainty as to the legal
effect of superior orders.64 Third, in the past it was usual after martial law for an Act
of Indemnity to be passed giving retrospective protection to the armed forces. On the
basis of Wright v Fitzgerald65 it would seem that in interpreting an Indemnity Act, the
courts presume that Parliament does not intend to indemnify a defendant for merely
wanton or cruel acts not justified by the necessities of the situation, but the extent of
protection depends on the terms of the Indemnity Act, which may be both explicit and
very wide.66

D. Emergency powers in war and peace

While the Crown has some emergency powers under the prerogative, particularly in
time of war or invasion, these powers are generally too uncertain for the government
to rely on them.67 During the two world wars, Parliament conferred exceptional 
powers for the conduct of the war and the maintenance of civilian life. During time of
peace there is permanent statutory authority for dealing with emergencies, and the
Cabinet’s Civil Contingencies Committee – chaired by the Home Secretary – considers
plans to ensure that supplies and services essential to the life of the community are 
in place in the event of an emergency. There is also machinery in the form of the Civil
Contingencies Secretariat for enabling the government to respond rapidly in emergency
situations. Based in the Cabinet Office, the Civil Contingencies Secretariat aims to ‘spot,
assess and warn of trouble and thus facilitate the provision of the most effective response,
drawing on lessons from past experience’.68

Emergency powers in time of war

Before the mid-19th century it was the practice in times of national danger to pass
what were often known as Habeas Corpus Suspension Acts.69 Such Acts took various
forms. Some prevented the use of habeas corpus for securing speedy trial or the right
to bail in the case of persons charged with treason or other offences. Others conferred
wide powers of arrest and detention which would not normally have been acceptable.
After the danger was over, it was often the practice to pass an Indemnity Act to 
protect officials retrospectively from liability for illegal acts which they might have 
committed. During the two world wars, habeas corpus was not suspended but
extremely wide powers were conferred on the executive. The Defence of the Realm
Acts 1914–15 empowered the Crown to make regulations by Order in Council for 
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securing public safety or for the defence of the realm.70 In R v Halliday, ex p Zadig
the House of Lords held that this general power was wide enough to support a regu-
lation authorising the Secretary of State to detain persons without trial on the grounds
of their hostile origins or associations.71 In a powerful and memorable dissent, Lord
Shaw of Dunfermline declined to infer from the delegation of a general power to make
regulations for public safety and defence the right to authorise the detention of a man
without trial and without being accused of any offence.

Although the powers of the executive were wide, it was still possible to challenge
defence regulations in the courts.

In Attorney-General v Wilts United Dairies Ltd72 an attempt by the Food Controller to impose a charge
of two pence a gallon as a condition of issuing licences for the supply of milk was held invalid, on
the ground that the Food Controller’s power under defence regulations to regulate the supply of milk
did not confer power to impose charges upon the subject. Doubt was also expressed whether a 
regulation conferring such a power would have been within the general power to make regulations
for the public safety or the defence of the realm. In Chester v Bateson73 a defence regulation em-
powered the Minister of Munitions to declare an area in which munitions were manufactured to 
be a special area. The intended effect of such a declaration was to prevent any person without the
consent of the minister from taking proceedings to recover possession of any dwelling-house in the
area, if a munitions worker was living in it and duly paying rent. It was held that Parliament had not
deliberately deprived the citizen of access to the courts and that the regulation was invalid, since it
could not be shown to be a necessary or even reasonable way of securing the public safety or the
defence of the realm.

Such decisions explain the passing after the war of the wide Indemnity Act 1920 and
a separate Act relating to illegal charges, the War Charges Validity Act 1925.

When war was declared in 1939 the Emergency Powers (Defence) Act 1939 em-
powered the making of regulations by Order in Council which appeared necessary or
expedient for the public safety, the defence of the realm, the maintenance of public
order, the efficient prosecution of any war in which His Majesty might be engaged and
the maintenance of supplies and services essential for the life of the community. There
followed a list of particular purposes for which regulations could be made, including
the detention of persons in the interests of public safety or the defence of the realm.
To avoid another Wilts United Dairies case, the Treasury was empowered to impose
charges in connection with any scheme of control under Defence Regulations.
Treasury regulations imposing charges required confirmation by an affirmative reso-
lution of the House of Commons. Other regulations had to be laid before Parliament
after they were made and could be annulled by negative resolution within 28 days.74

Compulsory military service was imposed by separate National Service Acts and com-
pulsory direction of labour to essential war work was authorised by the Emergency
Powers (Defence) (No 2) Act 1940. Although access to the courts was not barred, the
scope for judicial review of executive action was limited. Thus the courts could not
consider whether a particular regulation was necessary or expedient for the purposes
of the Act which authorised it.75 The courts could, however, hold an act to be illegal
as being not authorised by the regulation relied on to justify it.76
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Special problems of judicial control arose in relation to the power of the executive
to authorise detention without trial in the interests of public safety or the defence of
the realm. Under Defence Regulation 18 B, the Home Secretary was empowered to
detain those whom he had reasonable cause to believe came within specified categories
(including persons of hostile origin or association) and over whom it was necessary
to exercise control. Persons detained could make objections to an advisory commit-
tee appointed by the Home Secretary. The Home Secretary had to report monthly to
Parliament on the number of persons detained and the number of cases in which he
had not followed the advice of the committee. It was open to a detainee to apply for
habeas corpus, but such applications had little chance of success in view of the deci-
sion of the House of Lords in Liversidge v Anderson.77 In spite of a powerful dissenting
judgment by Lord Atkin, the House took the view that the power to detain could not
be controlled by the courts, if only because considerations of security forbade proof
of the evidence on which detention was ordered. The words ‘had reasonable cause to
believe’ only meant that the Home Secretary must have a belief which in his mind was
reasonable. The courts would not inquire into the grounds for his belief, although appar-
ently they might examine positive evidence of mala fides or mistaken identity.78 Stress
was laid on the responsibility of the Home Secretary to Parliament. In only one case
did a person who had been detained under the regulation secure his release by habeas
corpus proceedings. His detention having been ordered on the ground that he was con-
nected with a fascist organisation, he was wrongly informed that the order had been
made on the ground of his being of hostile origins and association. The Divisional
Court ordered his release, but the Home Secretary thereupon made a new order for
his detention.79

Civil Contingencies Act 2004

A distinguishing feature of the war-time powers described above is that they were ad
hoc measures which were repealed shortly after the wars ended. Emergencies of dif-
ferent kinds may arise in peacetime. Until quite recently the concern of governments
was with the consequences of large-scale industrial action organised by trade unions
which might disrupt the supply of essential services. It was for this reason that provi-
sion was made in the Emergency Powers Act 1920 for declarations of a state of emer-
gency and the making of emergency regulations.80 These powers applied where there
were events of such a nature as to deprive the community or a substantial part of the
community of the essentials of life. Although designed principally to deal with indus-
trial action, these powers were also capable of being used where an emergency was
caused in other ways, such as natural disaster or a serious nuclear accident.81 In prac-
tice, however, the Act was used only in response to strikes by coalminers, dockers and
power workers, and was last used in 1974. In all it was used on 12 occasions,82 and
it has now been repealed with new emergency powers to be found in Part II of the
Civil Contingencies Act 2004. This is designed to extend the circumstances in which
such powers may be used.
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An emergency is now defined to mean an event or situation which threatens human
welfare, the environment, or the security of the United Kingdom (s 19). These terms
are widely defined to include matters such as loss of life and damage to property; con-
tamination of land, water or air and flooding; and war and terrorism. As a result, it
ought not to be necessary for governments to take additional ad hoc powers to deal
with war should such an event arise, though equally the taking of such powers would
hardly be a surprise. Unlike the 1920 Act, these emergency powers can be invoked with-
out a state of emergency being declared and without the need to invoke the Act being
considered by Parliament. There will, however, be an opportunity for Parliament to
consider the emergency regulations which are made by the government to deal with
the emergency (s 20). These regulations may be made by the Queen in Council (s 20(1)),
but in some circumstances it may be possible for the regulations to be made by a senior
minister, defined to include the Prime Minister, Foreign Secretary, Home Secretary and
Chancellor of the Exchequer (s 20(2)). Regulations may be made where it is necessary
to prevent, control or mitigate the effect of the emergency, provided the measures in
question are in ‘due proportion’ to the situation they are designed to address (s 21).

The emergency regulations may be made for a wide range of purposes, such as pro-
tecting human life, health and safety, and protecting or restoring property (s 22). There
are in fact no fewer than 12 purposes for which the regulations may be made. In address-
ing these purposes, extensive powers may be taken in the regulations. These include
the requisition or destruction of property (with or without compensation), and pro-
hibiting freedom of movement or freedom of assembly (s 22(3)). Some of the powers
are vague and open ended, such as the power to prohibit ‘other specified activities’ 
(s 22(3)(h)),83 and the power to confer jurisdiction on a court or tribunal (including a
court or tribunal established by the regulations) (s 22(3)(n)). Other powers relate to
the deployment of the armed forces (s 22(3)(l)). But emergency regulations may not
impose military conscription or prohibit strikes or other industrial action (s 23(3)). There
are also limits on the power to create criminal offences by emergency regulations, on
the penalties that may be imposed for such offences, and on the ability to alter crim-
inal procedure (s 23(4)). All such offences must be tried in the magistrates’ court in
England and Wales or in the Sheriff Court in Scotland (s 23(4)).

The emergency regulations may apply without parliamentary approval for up to seven
days, but lapse thereafter if such approval is not forthcoming (s 27). They may be amended
by Parliament (s 27(3)). Once approved, the regulations are valid for 30 days unless
revoked (s 26), but they may be renewed for further periods of up to 30 days (s 27(4)).
The emergency regulations will not apply to Scotland or Wales unless the First
Minister or the National Assembly for Wales respectively have been consulted (s 29).
Once made, the regulations may be subject to judicial review, including review under
the Human Rights Act. The government had originally proposed that emergency regu-
lations should have the status of primary legislation in what appeared as an attempt
to limit the scope for judicial review. But this proposal was strongly criticised in Parlia-
ment by the Joint Committee which had been established to consider the draft Bill,84

as well as by the House of Commons Defence Committee and the House of Lords
Constitution Committee.85 According to the Joint Committee there was no need to exclude
human rights protection in this way, given that the judges are not overly activist in
dealing with challenges to emergency powers, and are unlikely to prevent government
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taking action to protect public safety.86 The government accepted these criticisms and
the Bill was amended so that emergency regulations are to be treated as what they are,
namely secondary legislation for the purposes of the Human Rights Act.

E. Emergency powers and terrorism87

Special legislation for dealing with terrorism was first introduced in Britain in 1974,88

although special powers to deal with threats to security in Northern Ireland are almost
as old as the Province itself89 and indeed were to generate some controversial decisions
of the courts.90 The position is now governed by the Terrorism Act 2000,91 which replaces
the Prevention of Terrorism (Temporary Provisions) Act 1989 and the Northern
Ireland (Emergency Provisions) Act 1996, and brings the provisions of both together
in a single text.92 Both these measures were subject to the formality of annual renewal
by Parliament and indeed the two predecessors to the 1989 Act were expressly pro-
vided to expire after five years: hence the reference to temporary provisions in their
short title. The government took the view that the problem of terrorism generally is
now sufficiently important to require permanent legislation: this is a judgment in which
it no doubt felt vindicated by the bomb at Omagh in 1998 in which 29 people were
killed. The Terrorism Act 2000 is designed to implement the recommendations of an
Inquiry into Legislation Against Terrorism conducted by Lord Lloyd of Berwick in 1996,93

and like earlier terrorism legislation is subject to regular reviews as to its operation.
In 2006, the person appointed to conduct these reviews, and also to conduct a sepa-
rate annual review of Part VII of the Act, was Lord Carlile of Berriew.94

The definition of terrorism

One of the most controversial features of the Terrorism Act 2000 is the wide definition
of terrorism in s 1 to mean action or the threat of action (including action outside the
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United Kingdom) which (a) falls within s 1(2); (b) is designed to influence the govern-
ment or to intimidate the public or a section of the public; and (c) is made for the pur-
pose of advancing an ideological cause. Much of the concern relates to the wide scope
of the action falling within s 1(2), which applies not only to serious violence, serious
damage to property and the endangering of human life, but also to creating ‘a serious
risk to the health or safety of the public or a section of the public’, as well as seriously
interfering with or seriously disrupting an electronic system. Section 1 also makes it
clear that the Act applies to terrorist activity overseas, as well as that directed at the
British government. The action to which the section applies may be action outside 
the United Kingdom and the government which it is designed to influence may be the
government of the United Kingdom (or a part thereof), or of a country other than the
United Kingdom. This wide definition gave rise to a great deal of comment and a num-
ber of difficult questions were raised as the Bill was passing through Parliament. A good
example is the following:

If someone decided to break into a mink farm in order to release the mink from their cages,
or to break into a research station and destroy the animals’ cages, that would clearly be an
act of serious violence. It would be a criminal act – and one that I deplore. But why should
such organisations be classified as terrorist under [section] 1?95

The Home Secretary conceded that this conduct might well fall under s 1, but felt
that the answer to the potentially wide scope of the legislation lay in the self-restraint
of the prosecuting authorities.96 He also drew attention to the Human Rights Act 1998
and to arts 5 and 6 of the ECHR as a ‘profound safeguard against the disproportionate
use of the powers’ in the Act.97 There was nevertheless still concern about the appli-
cation of the definition to international terrorism. One recurring question was whether
British-based support for the anti-apartheid activities of the ANC in South Africa before
the end of apartheid would have been caught by the Act. Other concerns related to
‘international campaigns, such as those that support, for example, the actions of the
Kurds resisting being driven from their lands by the building of dams, the resistance
of the Ogoni in Nigeria to the theft and pollution of their lands and the resistance 
of the Amazon Indians to the destruction of their rainforests. All those campaigns of
resistance have involved incidents of violent collision with those who would destroy
people’s livelihoods and lives.’98 The government has expressed the view, however, that
support for such international causes ‘will not even remotely come under the [Act]’.

Proscribed organisations and terrorist property

1 Proscribed organisations. Part II of the Terrorism Act 2000 restricts freedom of 
association in the United Kingdom by proscribing specified organisations. This is a 
procedure that has a long history,99 and there are now 14 bodies listed in Sch 2, all
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connected with events in Northern Ireland. The Secretary of State also has power to
add to the list by order (s 3), a power which has been exercised in respect of another
40 organisations which are said to be involved in terrorist activities in different parts
of the world but which are thought to operate in or from this country.100 Before an
organisation may be added to the list, the Secretary of State must believe that it is ‘con-
cerned in terrorism’ (s 3(4)), which means not only that it commits or prepares acts 
of terrorism, but that it promotes or encourages terrorism or is ‘otherwise concerned
in terrorism’ (s 3(5)). The Secretary of State also has the power to remove an organis-
ation by order from the proscribed list, following an application by the organisation
or any person affected by the organisation’s proscription (s 4). Given that it is an offence
to be a member of a proscribed organisation (on which see later), this could be a bold
move, particularly if the application is refused. If the Secretary of State refuses the appli-
cation, an appeal may be made to the Proscribed Organisations Appeal Commission,
which is required to apply the principles of judicial review (s 5), with a right of appeal
from the Commission on a point of law to the Court of Appeal, Court of Session or
Court of Appeal in Northern Ireland, as appropriate (s 6). In general a decision to pro-
scribe an organisation is not subject to judicial review, with a proscribed organisation
being expected by the courts to use the statutory de-proscription procedure,101 where
it may be represented by a special advocate appointed by one of the government’s law
officers.102

In R v Z103 the question was whether the Real IRA was a proscribed organisation. The proscribed
organisations in the Schedule include the IRA but not the Real IRA, a newly formed splinter group
that did not accept the peace process. Reading the legislation very widely, the House of Lords held
that the term IRA applied to an organisation ‘whatever relationship (if any) it has to any other organ-
isation of the same name’. Although there was a risk that ‘a group within the extended IRA family
would be proscribed which was currently non-violent’, Lord Bingham concluded that ‘it might well
have been thought unlikely that a body bearing the name IRA or any variant of it would be at all
friendly to parliamentary democracy’.104

As under the 1989 Act, it is an offence to be a member (or to profess membership)
of a proscribed organisation (s 11), a measure said to be of ‘extraordinary breadth’.105

It is a defence under s 11(2) if the defendant can prove that the organisation was not
proscribed while he or she was a member, a burden read down by the House of Lords
to be evidential rather than legal. This is despite the fact that Parliament had clearly
intended otherwise when enacting the 2000 Act, providing a nice example of how the
Human Rights Act, s 3 is binding on future or subsequently enacted legislation.106 It
is an offence to invite support for such an organisation (s 12), or to organise a meet-
ing (whether in public or private) in support of such an organisation. Breach of these
provisions could lead to imprisonment of up to ten years or to a fine or both, after a
conviction on indictment (s 12(6)). It is also an offence under s 13 for a person in 
a public place to wear an item of clothing or wear, carry or display an article ‘in such
a way or in such circumstances as to arouse reasonable apprehension that he is a 
member or supporter of a proscribed organisation’ (s 13(1)). Conduct violating s 13
may be unlawful under s 1 of the Public Order Act 1936, which makes it an offence
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to wear a political uniform in public. Although the 1936 Act was designed initially for
use against Oswald Mosley’s fascists, this measure was used successfully in 1975 against
IRA members who led funeral processions in England, dressed in dark pullovers, dark
berets and dark glasses.107 The restrictions in the Terrorism Act 2000 (and the 1989
Act which preceded it) are wider, there being no need to show that the demonstration
of support amounts to the wearing of a uniform as such.

2 Terrorist property. Part III of the Terrorism Act 2000 (as amended by the Anti-
terrorism, Crime and Security Act 2001) deals with terrorist property, defined to mean
both money and property likely to be used for the purposes of terrorism, including any
resources of a proscribed organisation (s 14). It is an offence to solicit, receive or give
money or property for terrorist purposes (s 15). The Act contains additional measures
which were first introduced in 1989 ‘to strike at the financial roots of terrorism’,108 at
a time when it was thought that the IRA (then the main target) had an annual income
of £3–4 million, generated not only by robbery and extortion, but also by apparently
legitimate business activity which gave the organisation ‘an assured income and a firmer
base’.109 So, apart from the direct financing of terrorism, it is an offence to use or 
possess money or property for terrorist purposes (s 16). Although property for this 
purpose includes magazines and other literature, it has been held that s 16 does not
violate art 10 of the ECHR, since it falls well within art 10(2).110 It is also an offence
to be involved in ‘an arrangement’ whereby money or property is made available for 
terrorist purposes (s 17). This is intended to cover banking transactions involving 
payments to a customer’s order and also an arrangement whereby money or other 
property is made available to a lawful business and either that money, or the profits
of that activity, is ‘intended to be used for terrorist purposes’. Section 18 contains the
so-called laundering offence, making it unlawful to enter into an arrangement ‘which
facilitates the retention or control by or on behalf of another person of terrorist 
property’, by concealment, removal from the jurisdiction, transfer to nominees or ‘in
any other way’. As pointed out by Lord Carlile, this is an extremely wide provision,
explaining that ‘an estate agent collecting rent from office premises might be totally
unaware that the ultimate beneficiaries of the profits are a company operating for the
benefit of a terrorist organisation’. However, as Lord Carlile also stated, ‘if charged,
the statutory defence made available under section 18(2) would place a reverse burden
upon him to show “that he did not know and had no reasonable cause to suspect that
the arrangement related to terrorist property”’.111

Where someone suspects that another person has committed an offence under ss 15–18,
it is an offence not to inform the police as soon as reasonably practicable (s 19). There
is an exception for employees who have informed their employer in accordance with
any procedure for reporting concerns of this kind (although if the employer has no
procedure there would be no defence for failing to notify the police). There is also an
exception for lawyers in relation to information obtained from a client in connection
with the provision of legal advice. But there is no exception for journalists,112 although
there is a general defence of reasonableness from which journalists might benefit.113

Section 21 deals with the position of police informers, so that it is not an offence for
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a person to withhold information under ss 15–18 if acting with the express consent 
of the police; nor is it an offence to be involved in a money-laundering arrangement
after informing the police that the money or other property in question is terrorist 
property. The latter provision would protect the bank or other body which is the 
medium for the unlawful action and also give the police access to information about
the arrangement. Additional measures introduced by the Anti-terrorism, Crime and
Security Act 2001 – ss 21A and 21B – impose duties of disclosure on the financial ser-
vices industry. Where a person is convicted of an offence under ss 15–18, a court may
make an order for the forfeiture of money or property destined for terrorist use or which
was the subject of an arrangement for handling or laundering terrorist funds (s 23).
There are powers for the seizure, detention and forfeiture in civil proceedings of cash
intended to be used for terrorist purposes, as well as cash which represents the
resources of a proscribed organisation or property obtained through terrorism. The
powers of forfeiture may be exercised even though no criminal proceedings have pre-
viously been brought in connection with the cash.114

Terrorist investigations, police powers and terrorist offences

1 Terrorist investigations. A ‘terrorist investigation’ is defined to mean an investi-
gation of one of five matters: the commission, preparation or instigation of acts of 
terrorism; an act which appears to have been done for the purposes of terrorism; the
resources of a proscribed organisation; the possibility of making a proscription order
under s 3; and the commission, preparation or instigation of an offence under the
Terrorism Act itself (s 32). Sections 33–36 empower the police to impose cordons for
up to 28 days in the course of terrorist investigations and to order people to leave the
area, to leave premises in the cordoned area and to remove vehicles from the area. An
order designating a cordoned area, may be made by a police officer of the rank of super-
intendent or above, although it may also be made by an officer of lesser rank where
necessary ‘by reason of urgency’ (s 34(2)). There are few formalities associated with
the exercise of this power: if made orally, the designation is to be confirmed in writ-
ing as soon as reasonably practicable; and it can only be made for 14 days in the first
instance, to be renewed as necessary. There is no reporting to the Home Secretary or
to anyone else on the exercise of this power and not even an annual reporting obli-
gation on the number of times the power is exercised.115

There are extensive powers conferred on the police to obtain information for the
purposes of a terrorist investigation. By virtue of s 37 and Sch 5, a justice of the peace
may issue a search warrant if there are reasonable grounds for believing that there is
material on the premises which is likely to be of substantial value to the investigation
(para 1(5)) and does not consist of items subject to legal privilege or excluded or 
special procedure material (as defined by PACE) (para 4).116 In the case of excluded 
or special procedure material, a constable may apply to a circuit judge for an order
requiring the person in possession to produce it for the constable to take away or have
access to it (paras 5–10). Unlike PACE, there is no provision in the Terrorism Act 2000
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Criminal Justice Act 2003, s 306.
123 See Brogan v UK (1989) 11 EHRR 117; Brannigan v UK (1993) 17 EHRR 539. See S Livingstone (1989)

40 NILQ 288.
124 See also Re Gillen’s Application [1988] NILR 40 (habeas corpus in the event of unlawful detention). On

legal representation, see Murray v UK (1996) 22 EHRR 29; Magee v UK (2001) 31 EHRR 822, and
Averill v UK (2001) 31 EHRR 36 (ECHR, art 6); and R v Chief Constable of the RUC, ex p Begley
[1997] 1 WLR 1475 (no common law right).

requiring that the application for an order should be made inter partes.117 Where an
order is not complied with or where access to the material is needed more immedi-
ately, the constable may apply to the circuit judge for a warrant to search the premises
for the excluded or special procedure material (paras 11 and 12). A circuit judge may
also issue an order requiring a person to provide an explanation of any material which
has been produced or seized under the foregoing provisions (para 13).118 Amendments
introduced in 2001 make it an offence to fail to provide information to the police if
the person in question ‘knows or believes’ that the information ‘might be of material
assistance’ in preventing the commission by another person of an act of terrorism.119

2 Police powers. Police powers of arrest, search, and stop and search are dealt with
in Part V of the Terrorism Act 2000. They apply to someone who is a terrorist, defined
to mean not only someone who has committed an offence under the Act, but also some-
one who has been ‘concerned in the commission, preparation or instigation of acts of
terrorism’. For this purpose terrorism carries the meaning set out in s 1 (s 40). Section
41 gives a power to a constable to ‘arrest without a warrant a person whom he rea-
sonably suspects to be a terrorist’.120 A person so arrested may be detained for up to
48 hours, in contrast to the normal 24 or 36 hours. A lawful arrest is a precondition
of any such detention.121 Further detention must be authorised by a warrant issued by
a judicial authority (a district judge in England and Wales; a sheriff in Scotland; or a
county court judge or resident magistrate in Northern Ireland). A person should not
be detained for more than 14 days in total from the time of arrest.122 Under the 1989
Act, a person could be detained for up to seven days with the authority of the
Secretary of State, despite earlier legislation to the same effect being found in breach
of art 5(3) of the ECHR. This provides that an arrested or detained person ‘shall be
brought promptly before a judge or other officer entitled to exercise judicial power’.123

Provision is made in Sch 8 for the treatment of persons detained under these powers.124

In addition to powers of arrest, a police officer may apply to a justice of the peace
for a warrant to enter and search any premises on reasonable suspicion that a person
concerned with the commission, preparation or instigation of acts of terrorism will be
found there (s 42). A police officer also has the power to stop and search a person
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125 This provision has its origins in Prevention of Terrorism (Temporary Provisions) Act 1989, s 13A (inserted
by the Criminal Justice and Public Order Act 1994, s 81); and s 13B (inserted by the Prevention of Terrorism
(Additional Powers) Act 1996).
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Anti-terrorism, Crime and Security Act 2001, Sch 7.
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129 Lord Carlile of Berriew, Report on the Operation in 2004 of the Terrorism Act 2000 (2005), para 101.
130 Prevention of Terrorism Act 1989, s 16A, inserted by the Criminal Justice and Public Order Act 1994.
131 [2000] 2 AC 326.

whom ‘he reasonably suspects to be a terrorist’, in order ‘to discover whether he has
in his possession anything which may constitute evidence that he is a terrorist’ (s 43(1)).
A police officer may also search a person arrested under s 41 ‘to discover whether he
has in his possession anything which may constitute evidence that he is a terrorist’ 
(s 43(2)). There are also random stop and search powers in s 44,125 which enable a
senior police officer to grant an ‘authorisation’ for renewable periods of 28 days 
which in turn ‘authorises’ a constable in uniform in the area or place specified in the
authorisation to stop and search vehicles and pedestrians.126 An authorisation may only
be given if ‘expedient for the prevention of acts of terrorism’ and the power of stop
and search may be exercised ‘whether or not the constable has grounds for suspecting
the presence’ of articles of a kind which could be used in connection with terrorism.127

In R (Gillan) v Metropolitan Police Commissioner128 the existence was revealed of a rolling programme
whereby authorisations under s 44 were granted by senior police officers with the approval of the
Home Secretary. In this case the powers were used to stop and search two people travelling to a
demonstration against an arms fair in East London. Although the Court of Appeal was unwilling to
criticise the authorisation and confirmation procedure, it criticised the ‘lamentable’ training provided
to police officers about the nature of the powers. The court also made clear that the powers could
be used only for the limited purposes of the Terrorism Act 2000 and could not be used for the gen-
eral purpose of ‘policing’ a demonstration. The Court of Appeal was reluctant to hold that the stop
and search powers violated art 5 of the ECHR (the right to liberty) or arts 10 and 11 (freedoms of
expression and assembly). Nor would a proper use of the powers constitute an unacceptable intru-
sion of art 8 rights (private life). In his annual review of the Terrorism Act 2000, Lord Carlile reported
that s 44 ‘could be used less’.129

3 Terrorist offences. Part VI of the 2000 Act contains a number of terrorist offences.
Section 54 provides that it is an offence to provide or receive instruction or training
in the making or use of firearms, radioactive material, explosives, or chemical, biolo-
gical or nuclear weapons. It is also an offence to direct the activities of an organis-
ation which is concerned in the commission of acts of terrorism (s 56), and to possess
any article for a purpose connected with the commission, preparation or instigation
of acts of terrorism (s 57). It is a defence to prove that the article was not in the pos-
session of the individual for a terrorist purpose (and it appears that the onus is on the
defendant), although sufficient evidence of possession may be established where the
accused and the article in question were both present on the premises (s 57). This is a
provision which was first introduced in 1994 as s 16A of the Prevention of Terrorism
Act 1989,130 and was considered by the House of Lords in R v DPP, ex p Kebeline131

where questions were raised about the compatibility of s 16A with art 6(2) of the ECHR.
This provides that everyone charged with a criminal offence ‘shall be presumed inno-
cent until proved guilty according to law’.

According to Lord Cooke, it is ‘at best doubtful whether article 6(2) can be watered
down to an extent that would leave [what was then s 16A] unscathed’, although 
the House of Lords in Kebeline seemed disinclined to press the matter. Lord Cooke
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did not exclude the possibility that ‘the European Court of Human Rights, whose 
jurisprudence in the field is not yet extensively developed, may be prepared to treat
terrorism as a special subject’ for the purposes of art 6(2).132 Nevertheless, the provi-
sions of s 57 have slightly diluted the original provisions in s 16A so that the burdens
placed on defendants are ‘evidential rather than persuasive or legal burdens’.133 Where
an article is found in the possession of the accused, it now gives rise only to an ‘assump-
tion’ that the accused possessed it, which the accused may rebut. Under s 16A it gave
rise to ‘sufficient evidence’ of proof, although again rebuttable.134 Also dating from 1994
is s 58 which makes it an offence for a person to collect or record any information
which is of such a nature as is likely to be useful to a person committing or preparing
an act of terrorism; it is a defence under s 58 for the person charged to prove that ‘he
had a reasonable excuse for his action or possession’.135 By virtue of s 59 it is an offence
to incite terrorism overseas, a measure designed to ‘deter those who use the United
Kingdom as a base from which to promote terrorist acts abroad’.136

F. The Terrorism Act 2000 and Northern Ireland

Although the separate emergency legislation for Northern Ireland has been repealed,
Part VII of the Terrorism Act 2000 continues to make special provision for the
Province, many of these provisions being carried over from the Northern Ireland
(Emergency Provisions) Act 1996. Indeed, Part VII looks like diluted old wine in a new
bottle. Diluted in the sense that some of the controversial provisions of the 1996 Act
have now gone, most notably the provisions authorising internment, or detention with-
out trial in its more sanitised form. Old wine in a new bottle, furthermore, in the sense
that many of the other provisions remained and indeed Part VII – like the 1996 Act
before it – expired after a year unless continued in force (either in whole or in part)
by order of the Secretary of State (s 112). Although Part VII was renewed annually, it
was also subject to a five-year term so that it expired on 18 February 2006. By virtue
of the Terrorism (Northern Ireland) Act 2006, however, Part VII was re-enacted for
another year, and may be renewed for a further year thereafter. But under the terms
of the 2006 Act, Part VII of the 2000 Act will eventually expire on 1 August 2008,
and additional primary legislation will again be necessary to keep it going. In his annual
reviews of Part VII, Lord Carlile of Berriew has been sensitive to the need for ‘nor-
malisation’ of the situation in Northern Ireland but has also been careful to explain
the role played by the special powers which apply there.137

Scheduled offences

The first of the special powers in Part VII relate to ‘scheduled offences’. These are defined
to include both common law offences (for example, murder, manslaughter, riot and
kidnapping) and statutory offences (for example, under the Offences against the
Person Act 1861, the Explosive Substances Act 1883, and the Firearms (NI) Order 1981).
Section 67 imposes restrictions on the granting of bail to those to be tried other than
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by way of summary procedure for a scheduled offence. In these cases bail may only
be granted by a judge of the High Court or the Court of Appeal. Moreover, a trial on
indictment for a scheduled offence is to be held only at the Crown Court in Belfast,
unless the Lord Chancellor after consulting the Lord Chief Justice of Northern Ireland
directs otherwise; or unless the latter alone directs otherwise (s 74). All such trials ‘shall
be conducted by the court without a jury’ (s 75). These are the co-called Diplock courts,
introduced following recommendations by Lord Diplock in 1972 to deal with the prob-
lem of intimidation of jurors.138

According to Lord Carlile, there is no evidence that anyone charged with a sched-
uled offence is at any disadvantage before the courts as a result; indeed, it has been
suggested that in some cases there may be an advantage to have ‘a reasoned judgment
dealing with issues of fact as well as law’.139 It is important to note that although many
offences are scheduled for disposal in this manner, the Attorney-General nevertheless
has a discretion to de-schedule an offence in a particular case and that as a result ‘the
great majority’ of defendants who are charged with a scheduled offence are in fact tried
in the normal way, ‘outside the scheduled mode of trial’.140 According to Lord Carlile,
the procedure for scheduled trials continued to be justified because of the continuing
danger of jury tampering.141 Other provisions dealing with scheduled offences include
s 77, which effectively transfers questions of proof to the accused in cases relating to
the possession of explosive substances, petrol bombs and firearms. However, the
nature of the burden on the defendant is evidential rather than persuasive, with the
Northern Ireland Court of Appeal pointing out that the defendant need ‘only adduce
evidence sufficient to raise [the issue that he had the articles in his possession for a
lawful purpose] and the burden falls on the prosecution to prove beyond reasonable
doubt that he did not’.142

Powers of the police and armed forces

Part VII of the Terrorism Act 2000 includes additional wide powers for the police 
and the armed forces. Any member of the armed forces on duty, or any constable may
stop any person ‘so long as it is necessary in order to question him’ for the purpose of
ascertaining the person’s identity and movements, and what he or she knows about 
a ‘recent explosion or incident’ which has endangered human life or in which some-
one has been killed (s 89). None of the safeguards laid down in Part I of PACE appears
to apply here. A constable may arrest without a warrant any person whom he or she
has reasonable grounds to suspect is committing, has committed or is about to com-
mit a scheduled offence or any other offence under the Act (s 82).143 A member of the
armed forces on duty may also arrest without a warrant, and detain for up to four
hours, a person whom he or she has reasonable grounds to suspect is committing, has
committed, or is about to commit any offence (s 83). The power of arrest by the armed
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forces under the Act is thus wider than that of the police, while the requirements for
executing a lawful arrest are also different. A member of the armed forces making an
arrest ‘complies with any rule of law requiring him to state the grounds of arrest if he
states that he is effecting the arrest as a member of Her Majesty’s forces’ (s 83(2)).

In Murray v Ministry of Defence144 the plaintiff had been suspected of the offence of collecting money
for the purchase of arms for the IRA in the United States. At 7 am armed soldiers arrived at her house
to arrest her and take her to a screening centre in Belfast. One of the soldiers told Mrs Murray to get
dressed while the others searched every room in the house and asked all the occupants to assem-
ble in one room downstairs. After the plaintiff had dressed and come downstairs, she was told by a
soldier ‘As a member of the armed forces I arrest you’, and was taken to the screening centre where
she was released several hours later. One issue in subsequent proceedings for wrongful imprisonment
was whether the failure to tell the plaintiff that she was being arrested until the soldiers were about
to leave the house rendered the arrest unlawful. The House of Lords held that the arrest was lawful
and that it was proper to delay speaking the words of arrest until all reasonable precautions had been
taken to minimise the risk of danger and distress. According to Lord Griffiths, ‘If words of arrest are
spoken as soon as the house is entered before any precautions have been taken to search the house
and find the other occupants, . . . there is a real risk that the alarm may be raised and an attempt
made to resist arrest, not only by those within the house but also by summoning assistance from
those in the immediate neighbourhood.’145

Part VII contains wide powers of entry, search and seizure. Thus, any member of
the armed forces on duty, or a constable, may enter any premises ‘if he considers it
necessary to do so in the course of operations for the preservation of the peace or the
maintenance of order’ (s 90). This is in addition to powers to search for munitions and
transmitters (s 84), explosives (s 85), and ‘unlawfully detained persons’ (s 86). But the
Terrorism Act 2000 not only contains powers of entry, search and seizure, it also includes
the power to take possession of land – where the Secretary of State considers it ‘neces-
sary for the preservation of the peace or the maintenance of order’ (s 91). This may be
done with a minimum of formality and without the need for a warrant. In addition,
a member of the armed forces or a constable may wholly or partly close a road or pro-
hibit or restrict the exercise of a right of way, if ‘he considers it immediately necessary
for the preservation of the peace or the maintenance of order’ (s 92). The Secretary of
State has powers to order roads to be closed entirely or to a specified extent, where it
is considered ‘necessary for the preservation of the peace or the maintenance of order’
(s 94). Again there is no formality to be complied with, although in principle any 
decision would be subject to judicial review and in any prosecution for breach of the
directions, the legality of the order could be challenged. The same is true of the Secretary
of State’s more general power by regulations to make provision ‘for promoting the 
preservation of the peace and the maintenance of order’ (s 96).

Police evidence and the right to silence

Controversial provisions first introduced by the Criminal Justice (Terrorism and
Conspiracy) Act 1998 are retained in ss 107–11 of the Terrorism Act 2000. These apply
to offences under s 11 (membership and support of a proscribed organisation) in rela-
tion to organisations which are both proscribed and specified in the Northern Ireland
(Sentences) Act 1998. This has the effect of confining these provisions to bodies which
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are based in Northern Ireland and which are not on ceasefire (such as the Real IRA).146

Where someone is charged with an offence under s 11, it will be sufficient corrobor-
ation to secure a conviction that a police officer of at least the rank of superintendent
has stated in oral evidence that ‘in his opinion’ the accused belongs to an organisation
specified in the 1998 Act or did belong to such an organisation at a time when it was
specified (s 108). Where someone is charged with an offence under s 11, adverse infer-
ences may be drawn from the silence of the accused both under questioning before
being charged and on being charged: provided that in both cases the accused has been
permitted to consult a solicitor (s 109). A person convicted under s 11 – who at the
time of the offence belonged to a specified organisation – may be the subject of a for-
feiture order requiring him or her to surrender money or property which has been or
may be used for the purposes of the organisation (s 111).

These provisions provoked a storm of parliamentary protest when they were first
introduced,147 and it is not easy to find a precedent on the statute book for this pro-
vision.148 There are exceptional cases where someone’s property may be violated on
the authority of a police superintendent in an emergency;149 but this is rather different
from the deprivation of liberty for membership of an association. It is true that an accused
‘shall not be committed for trial, be found to have a case to answer or be convicted
solely on the basis’ of the police officer’s statement. Nevertheless, the opinion of the
police officer is not qualified by a requirement that it should be a ‘reasonable’ opinion;
nor is there any obligation on the part of the police officer to justify the opinion, which
may be based on information from intelligence sources that the police are reluctant 
to disclose or discuss. Questions are bound to arise about whether this provision is
compatible with the Human Rights Act 1998 and, in particular, with the right to a
fair trial, even having regard to the possibility advanced in Kebeline that standards may
have to be lowered in cases involving terrorism. The retention of this measure after
the commencement of the Human Rights Act is therefore surprising.

G. International terrorism: additional powers

As we have seen, much of the Terrorism Act 2000 applies to international terrorism.
The definition of terrorism includes conduct designed to influence the government, and
for this purpose government is defined to mean the government of the United Kingdom
or a part of the United Kingdom, or ‘of a country other than the United Kingdom’.150

It is also an offence under the 2000 Act to incite terrorism overseas,151 and under the
Criminal Law Act 1977 (as amended in 1998)152 to be part of a conspiracy to commit
offences outside the United Kingdom. Nevertheless, the attacks on the United States on
11 September 2001 led to the introduction of additional powers addressed specifically
to international terrorism, though many of these powers – contained in the Anti-
terrorism, Crime and Security Act 2001 – were to prove even more contentious than
the provisions of the Terrorism Act 2000 which they complement.153 Provisions relat-
ing to the indefinite detention without trial of foreign nationals in particular were the
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subject of withering criticism in Parliament and from the courts,154 as well as from a
committee of Privy Counsellors chaired by Lord Newton which had been appointed
to review the Act as a whole.155

Disclosure of information

We have already considered those provisions which deal with the forfeiture of terrorist
property (Part 1)156 and the making of orders to freeze the assets of those reasonably
believed by the Treasury to have taken action to the detriment of the United Kingdom
or action constituting a threat to the life or property of nationals or residents of the
United Kingdom (Part 2).157 Particularly controversial is Part 3,158 which deals with
the disclosure of information. Public authorities – such as National Health Service 
bodies and regulatory agencies (such as the EOC, the CRE and the utility regulators)
– generally may not disclose information about individuals obtained in the course of
their activities, unless there is statutory authority. In some cases legislation will authorise
disclosure for the purpose of criminal proceedings.159 The 2001 Act extends these powers
of disclosure of such information ‘for the purpose of any criminal investigation’,
including those which are not confined to terrorist activity or national security (s 17).
Wide powers have also been taken to allow the disclosure of confidential information
held by HM Revenue and Customs. These latter powers apply retrospectively to infor-
mation obtained before the Act came into force.

The effect of these measures is to allow the intelligence services and the police to
have access to financial information about individuals held by the tax authorities, where
this is requested ‘for the purpose of facilitating the carrying out by any of the intelli-
gence services of any of that service’s functions’ or ‘for the purpose of any criminal
investigation whatever which is being or may be carried out, whether in the United
Kingdom or otherwise’ (s 19(2)).160 There is no formality (in terms of a warrant or
other judicial authorisation) to be complied with before these remarkable powers may
be exercised; the only restraint is that in s 19(3) which provides that no disclosure is
to take place ‘unless the person by whom the disclosure is made is satisfied that the
making of the disclosure is proportionate to what is sought to be achieved by it’. A
similar qualification operates in relation to the narrower disclosure provisions in s 17,
already referred to. There are also porous restraints on the further disclosure of infor-
mation which has been secured under this provision: further disclosure by the person
to whom the information has been disclosed may be authorised by the tax authorities 
(s 19(5)). The committee of Privy Counsellors which reviewed the Act in 2003 called
for greater safeguards before information is divulged under these provisions.161

Detention without trial and control orders

One of the most symbolically important provisions of the Terrorism Act 2000 was 
the repeal of the provisions in the Northern Ireland (Emergency Provisions) Act 1996
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dealing with the detention without trial – or internment – of terrorist suspects.
Although the power to intern was retained until the commencement of the 2000 Act,162

it was in practice discontinued in 1975, having proved to be not only highly contro-
versial but also of questionable effect.163 In Ireland v United Kingdom,164 the European
Court of Human Rights held that these procedures violated art 5 of the ECHR, but
that derogation could be justified under art 15.165 A fresh derogation was made to author-
ise new powers of detention without trial contained in Part 4 of the Anti-terrorism,
Crime and Disorder Act 2001. These highly contentious measures provided that the
Secretary of State could issue a certificate in respect of an individual whose presence
in the United Kingdom was reasonably believed to present a risk to national security
and who was reasonably suspected of being a terrorist (s 21(1)). A terrorist for this
purpose was defined with reference to international terrorism (s 21(2)), and terrorism
carried the same meaning for this Act as it did for the Terrorism Act 2000.

Where a certificate was issued that someone was a suspected international terrorist,
the individual could be refused leave to enter or remain in the United Kingdom, or
deported or removed in accordance with immigration law (s 22).166 But there might
be circumstances where removal or deportation was prevented by ‘a point of law which
wholly or partly relates to an international agreement’ or to ‘a practical consideration’
(s 23). An example of the former would be art 3 of the ECHR which – as construed
by the Strasbourg Court – prevents the deportation of individuals to countries where
they might suffer inhuman or degrading treatment or punishment.167 In these cases 
the 2001 Act provided that the suspected international terrorist could be detained
indefinitely without trial (s 23). An appeal lay to the Special Immigration Appeals
Commission by someone who had been certified as a suspected international terrorist
(s 25) and the Commission was required to cancel a certificate if it concluded that there
were no reasonable grounds for the suspicion. The Commission was required to
review any certificate after six months and at three-monthly intervals thereafter. A review
could also be conducted at the request of the certified individual if the Commission
considered that the review should be held because of a change of circumstances (s 26).
There was an appeal on a point of law to the Court of Appeal or the Court of Session
(s 27).168

In A v Home Secretary169 these provisions relating to detention were dealt a fatal blow by the House
of Lords. Proceedings were brought by nine foreign nationals who were being or who had been detained
indefinitely without trial.170 The Special Immigration Appeal Commission upheld the government’s 
decision to derogate from the Convention but also granted a declaration that the legislation was 
incompatible with art 14 of the ECHR to the extent that it discriminated against foreign nationals. The
government’s appeal on this latter point was upheld by the Court of Appeal, but reinstated by the
House of Lords in a majority decision of 8:1. The House of Lords agreed that there was a public
emergency threatening the life of the nation, thereby justifying the derogation from art 5 of the Convention.
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But the House of Lords also concluded that the steps taken against foreign nationals were dispro-
portionate and discriminatory. As a result, the derogation order was quashed.171 Moreover, a declar-
ation was issued under the Human Rights Act 1998 that s 23 of the 2001 Act was incompatible
with art 5 and 14 of the ECHR, ‘in so far as it is disproportionate and permits detention of suspected 
international terrorists in a way that discriminates on the ground of nationality or immigration status’.

Sections 21–32 of the 2001 Act were repealed by the Prevention of Terrorism Act 2005,
though the latter also authorised the making of control orders by the Home Secretary
with the permission of a High Court judge. In urgent cases or in the case of the people
who had been detained under the repealed provisions of the 2001 Act, prior approval
of a High Court judge is not required before a control order is made, though all such
orders must be referred immediately to the High Court. Permission may be refused,
and orders made without permission may be quashed where the Home Secretary’s deci-
sion has been ‘obviously flawed’. Under these wide powers, both British and foreign
nationals may be subjected to severe restrictions on their liberty (including de facto
‘house arrest’). The Bill was bitterly contested in Parliament and the government had
to make a number of concessions to secure its passage.172 The Act was due to expire
on 10 March 2006 (one year after Royal Assent), but was kept in force for another
year by secondary legislation introduced by the Home Secretary.173 At the time the Act
was extended, there were nine control orders in force.174 These are all non-derogating
control orders under s 2 of the 2005 Act in the sense that they are claimed by the gov-
ernment not to violate art 5 of the ECHR.175 The government has not yet sought to
invoke the power to use derogating control orders contained in s 4 of the 2005 Act,
and the statutory preconditions in s 6 may now make it impossible to do so.

Terrorist methods

The concerns about international terrorism relate in part to the methods which it is
anticipated that terrorists might use. The events in the United States on 11 September
2001 raised fears about attacks other than the bombings and shootings which have
been associated with events in Northern Ireland. As a result, the Anti-terrorism, Crime
and Security Act 2001 contains yet further measures to deal with anticipated inter-
national terrorist attacks, measures which it could never have been contemplated
would ever be found in British legislation. Part 6 of the Act deals with ‘weapons of
mass destruction’, and is aimed at the use of biological and chemical weapons (ss 43–6)
and nuclear weapons (ss 47–9). As far as the latter is concerned, it is an offence
knowingly ‘to cause a nuclear explosion’ (s 47(1)(a)),176 although anyone guilty of this
offence would surely be guilty of other offences in any event, assuming that there was
anyone left to bring a prosecution.177 There is an exception for acts authorised by
the Secretary of State and also for acts done in the course of armed conflict. It is for
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the Secretary of State to determine whether anything was done in the course of armed
conflict (s 48).178

Other measures are directed at the security of pathogens, with Part 7 introducing 
a duty to notify the Secretary of State before any scheduled pathogens or toxins are
kept or used on any premises.179 Among the many other provisions relating to the 
storage and use of these substances, s 64 provides that the Secretary of State may by
order give directions to the occupier of any premises that a named individual is not 
to have access to the premises or to any dangerous substance. This is a power which
can be exercised only in the interests of national security; any person aggrieved by dir-
ections given under s 64 may appeal to the specially-created Pathogens Access Appeal
Commission (s 70). Measures designed to enhance security in the nuclear industry are
included in Part 8, with measures designed to enhance aviation security dealt with 
in Part 9.180 One particularly important provision with wider implications is s 79, 
which makes it an offence to ‘disclose any information or thing the disclosure of which
might prejudice the security of any nuclear site or any nuclear material’. Apart from
protecting the country from the risk of international terrorism, there are concerns that
this widely drafted provision will frustrate legitimate public protest about the move-
ment of nuclear waste around the country.

H. Conclusion: terrorism and human rights

The nature of emergency powers in British law has changed radically over the course
of the 20th century and beyond. Initially, special powers were taken to deal with the
consequences of war (Defence of the Realm Act 1914) and then large-scale industrial
unrest (Emergency Powers Act 1920). These measures tended to authorise the making
of secondary legislation for a limited period and for a specific end, albeit secondary
legislation of a far-reaching kind in some instances. In recent years, the nature of the
threat to stability has changed and so too have the techniques adopted in response.
The threat of terrorism – both domestic and international – has seen the development
of standing legislation replacing the original strategy for dealing with terrorism which
was for legislation for fixed periods, also subject to annual renewal by Parliament: we
now live in a state of ‘permanent emergency’. The response to terrorism has been at a
considerable cost to traditional liberties formally protected by the ECHR and the Human
Rights Act, despite which there has been the introduction of measures which compromise
in varying degrees of severity the right to liberty (art 5), the right to privacy (art 8),
the right to freedom of expression (art 10) and the right to freedom of association 
(art 11), to say nothing of the right to private property (First Protocol, art 1). This ten-
sion between terrorist legislation and human rights has generated a remarkable amount
of litigation before the Strasbourg Court, with these cases covering a range of issues
that include internment, detention without charge, and the use of lethal force.181
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While attempts can doubtless be made to justify the foregoing measures as being a
necessary response to particular circumstances, there are concerns that many of the
powers are over-broad and that terrorist activity has been used as a cover to take 
powers which bear little relationship to the public emergency which induced them.
Nevertheless, even more powers are to be taken in the light of the terrorist incidents
in London on 7 and 21 July 2005, with the government proposing to allow the police
to detain suspects for up to 28 days before being charged. At a time when the execut-
ive seeks even greater powers – however well intentioned the purpose – it is incumbent
on the part of both Parliament and the courts to ensure that the case for such powers
is fully established and goes no further than the circumstances require. Although the
drift of legislation is inexorably in the direction of greater executive intervention, there
are signs that both Parliament and the courts are growing increasingly uneasy about
the impact of such legislation on human rights.182 Parliament inflicted a major defeat
on the government in 2005 by rejecting proposals for 90-day detention before
charge,183 while in 2004 – in the A case considered above184 – the House of Lords found
its voice to declare detention without trial to be incompatible with Convention rights.
Even though it was accepted that there was a ‘public emergency threatening the life of
the nation’, in that case the House of Lords gave notice that the measures taken to
deal with it must be proportionate and non-discriminatory.185
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2 For fuller accounts, see the textbooks on administrative law by (respectively) Cane, Craig, Wade and Forsyth.
See also Richardson and Genn (eds), Administrative Law and Government Action; Harlow and Rawlings,
Law and Administration; Taggart (ed.), The Province of Administrative Law; and Beatson, Matthews and
Elliott, Administrative Law: Text and Materials.

3 Cf de Smith, Woolf and Jowell, Judicial Review of Administrative Action, ch 1.

Chapter 27

THE NATURE AND DEVELOPMENT 
OF ADMINISTRATIVE LAW

The role of the courts in securing judicial review of the decisions of public authorities
is a feature of government in the United Kingdom of great constitutional significance.
This significance has increased during the last 25 years, by reason both of the number
of cases coming to the courts1 and of the substance of the leading cases. This may be
why the law of judicial review is sometimes thought to be the only part of adminis-
trative law that lawyers need to know. But this is no more correct than to say that
employment lawyers need study only the law of unfair dismissal or tort lawyers only
the law of negligence. Certainly, the law of judicial review, outlined in chapters 30 and
31, is a vital part of administrative law, but the part must not be mistaken for the whole.

A formal definition of administrative law is that it is a branch of public law con-
cerned with the composition, procedures, powers, duties, rights and liabilities of the
various organs of government that are engaged in administering public policies.2 These
policies have been either laid down by Parliament in legislation or developed by the
government and other authorities in the exercise of their executive powers. On this
broad definition, administrative law includes at one extreme the general principles and
institutions of constitutional law outlined in earlier chapters; and at the other the detailed
rules in statutes and ministerial regulations that govern the provision of complex social
services (such as social security and education), the regulation of economic activities
(such as financial services), the control of immigration, and environmental law.

It will be evident that there is no ‘bright line’ demarcating constitutional and adminis-
trative law. Building on the account of constitutional principles already given, this part
of the book deals with aspects of administrative law relevant to all areas of government.
These are the powers of the executive to make secondary, or delegated, legislation; the
procedures whereby specialised tribunals and inquiries and the Parliamentary Ombudsman
make decisions or provide redress for individual grievances; judicial review of public
authorities; and the liability of public authorities, notably central government, to be
sued for damages. The aim will be to identify the key institutions that help to ensure
that lawful and just standards of public administration are observed.3

Functions of administrative law

One important function of the law is to enable the tasks of government to be performed.
Administrative agencies are created by law and equipped with powers to carry out 
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public policies on behalf of the state and in the general interest. A second function 
of the law is to govern the relations between public agencies, for example, between a
minister and a local authority4 or between two local authorities.5 A third function of
the law is to govern the relations between a public agency and those individuals or 
private bodies over whose affairs the agency is entrusted with power. By providing a
public agency or other body with legal powers to perform its tasks, the legislator thereby
imposes a measure of control since an agency is not authorised to go outside its 
powers. The granting of powers may be subject both to express conditions or limi-
tations and also to implied requirements, such as the duty to exercise powers in good
faith and not corruptly. The extent of the powers granted will reflect the system of
social, economic and political values recognised in society.

Individuals are affected by administrative powers in many ways, sometimes to their
benefit and sometimes to their detriment. An individual’s rights are seldom absolute:
thus a landowner whose farm is required for a new motorway does not have an absolute
right to prevent acquisition of that land for a purpose considered to be in the general
interest of the community. Nor, to take a very difficult example, do parents with a
seriously ill child have an absolute right to medical treatment for him or her in the
NHS when this is not recommended on clinical grounds.6 Conversely, the powers of
public authorities should not themselves be regarded as absolute. Few would dispute
that individuals, local communities and minority groups have a right to legal protec-
tion when confronted with the coercive powers of the state. The difficulty comes in
determining the form and extent of that protection and the basis on which such dis-
putes may be resolved. The more fundamental the rights of the individual affected, the
greater ought to be the degree of protection.7

The constitutional background to administrative law

Earlier chapters described the structure of central government; the responsibility of 
ministers to Parliament; the use of public bodies to regulate public utilities; and 
the effect of public powers on the individual’s rights and liberties. The legislative
supremacy of Parliament is relevant to administrative law, since (except where a
conflict with Community law arises) no court can hold that the powers of an agency
created by Act of Parliament are invalid or inoperative, although an Act may under
the Human Rights Act 1998 be declared incompatible with Convention rights. Whether
or not the judicial review of executive acts is founded directly on the supremacy of
Parliament,8 there is no doubt that Parliament may, as it did in the Human Rights Act,
modify the judicial approach to the interpretation of legislation and extend the courts’
powers in supervising the acts and decisions of public authorities.9 Where an agency’s
powers do not come from an Act of Parliament, but from other legislative measures
(such as statutory instruments or legislation enacted in Northern Ireland, Scotland or
Wales) the courts may review the legality of the agency’s powers, as well as the deci-
sions taken in reliance on those powers.

In a modern legal system, the way that disputes arising out of administration are
handled is of constitutional significance. Where, as in Germany, there are separate 
superior courts, one entrusted with interpreting the constitution and one dealing with

CAAC27  8/8/06  4:12 PM  Page 658



 

Chapter 27 · The nature and development of administrative law 659

10 And see Craig, Public Law and Democracy, ch 1.
11 Hamilton v Al Fayed [2001] 1 AC 395.
12 Boddington v British Transport Police [1999] 2 AC 143.
13 E.g. R v Home Secretary, ex p Fire Brigades Union [1995] 2 AC 513 and R v Foreign Secretary, ex p

World Development Movement [1995] 1 All ER 611.
14 [1985] AC 1054.
15 E.g. R (Daly) v Home Secretary [2001] 2 AC 532.
16 See Turpin, Government Procurement and Contracts and ch 17 D.
17 Ch 28.
18 The Law of the Constitution, ch 12 and app 2. See F H Lawson (1959) 7 Political Studies 109, 207;

Brown and Bell, French Administrative Law; and, for a critique of Dicey’s approach to administrative
law, H W Arthurs (1979) 17 Osgoode Hall LJ 1.

19 Mr Maudling, when Home Secretary, said in debating a clause of the Immigration Bill 1971: ‘I have never
seen the sense of administrative law in our country, because it merely means someone else taking the
Government’s decisions for them’ (Official Report, Standing Committee B, 25 May 1971, col 1508).

disputes between the citizen and the administration, a distinction between constitutional
and administrative law can be based on the actual work done by the two courts. In
the United Kingdom such a distinction cannot be drawn.10 In England and Wales, the
section of the High Court dealing with judicial review and statutory appeals was in
October 2000 named the Administrative Court, but this meant no change in the High
Court’s jurisdiction. Issues of constitutional significance arise from civil cases involv-
ing private litigants11 as well as from cases involving criminal justice12 and judicial review.13

In 1985, in Wheeler v Leicester City Council,14 a judicial review case, the House of
Lords held that the council acted unlawfully in barring a rugby club from using pub-
lic playing fields because club members had played rugby in South Africa during apartheid.
The judgments turned primarily on aspects of local government and race relations law.
Were similar facts to occur today, the Human Rights Act 1998 would cause the club
members’ right to freedom of expression to be at the heart of the case. Indeed, the fact
that the 1998 Act makes it unlawful for public authorities to act inconsistently with
the Convention rights is another reason why administrative cases cannot be separated
from cases having a constitutional effect. The criminal law as such falls outside admin-
istrative law, but management of the police and the penal system often give rise to dis-
putes about the exercise of official powers (for example, over the rights of convicted
prisoners against the prison authorities).15 The procedures of Parliament fall outside
administrative law, but the rules of public audit affect the working of government depart-
ments16 and so do parliamentary procedures for the scrutiny of delegated legislation.17

Administrative law and ‘droit administratif’
The study of administrative law in Britain was formerly dominated by the comparison
which Dicey drew between the system of administrative jurisdiction (le contentieux admin-
istratif ) in France, under which a special hierarchy of administrative courts (headed by
the Conseil d’Etat) deals with most disputes concerning the exercise of administrative
power, and the common law in England.18 Dicey contrasted the disadvantages involved
in a system of administrative courts handling disputes between officials and citizens
with the advantages enjoyed in Britain through the absence of such a system. The com-
mon law, as Dicey saw it, subjected executive actions to control by the same courts
and according to the same principles as governed the relationships between private 
citizens. Dicey concluded that the common law gave the citizen better protection against
arbitrary action by the executive than the French system. Unfortunately, his denial that
‘droit administratif’ existed in England led many to suppose that there was no such
thing as administrative law in the United Kingdom.

Old beliefs died hard19 but today administrative law in Britain needs no proof of 
its existence. In 1987, the government circulated a booklet bringing to the notice of
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civil servants the existence of what it called ‘The Judge Over Your Shoulder’, accom-
panying it with a secret Cabinet memorandum entitled, ‘Reducing the Risk of Legal
Challenges’.20 The judiciary in Britain are now well aware that their power to control
the actions of public authorities is of constitutional significance. Lord Diplock described
the rapid development of ‘a rational and comprehensive system of administrative law’
as having been ‘the greatest achievement of the English courts’ in his judicial lifetime.21

Another judge has written that in this area of common law, ‘the judges have in the
last 30 years changed the face of the United Kingdom’s constitution’.22

Despite these developments, there are many differences between the British and French
approaches to administrative law. The French system is founded on the use of separate
administrative courts whereas the British system relies heavily on the superior civil courts.
In both systems, the essential principles of judicial control are judge-made and do not
derive from either codes or statutes. But in France, the price paid for a separate adminis-
trative jurisdiction is a complex body of law dividing jurisdiction between the civil 
and the administrative courts (that is, between private and public law); questions of
conflict must be settled by the Tribunal des Conflits or by legislation. Where the French
system gains is that administrative courts develop rules of procedure (for example, regard-
ing the obtaining of evidence from government departments) and rules of substantive
liability (for example, regarding administrative contracts or the state’s liability for harm
caused by official acts) which take account of the public setting of the disputes. These
rules may confer special duties upon the administration (for example, liability without
fault in certain circumstances),23 not merely immunities.

By contrast, the British approach, seen both in case law and in the Crown Proceed-
ings Act 1947, has been to apply general principles of liability in contract and tort to
public bodies as well as to private citizens. It was by application of the general law 
of negligence that the liability of the Home Office was decided in respect of harm 
done by escaping Borstal boys.24 The position is different regarding judicial review of
official decisions, since this jurisdiction has no direct counterpart in private law. We
consider later in this chapter the extent to which a distinction between public and 
private law now exists. Whatever may have been the position in the past, judges in 
the United Kingdom now accept that one of their tasks is to adjudicate on disputes
between the individual and government. While judicial review stops far short of
enabling every problem of government to be solved, the Administrative Court is 
generally able to provide a fair and effective decision when the legality of official acts
is challenged, by a process that may if necessary be activated very speedily, and the
authority of which is strengthened by the possibility of appeal.

Historical development

One effect of the constitutional settlement in 1689 was to restrict the power of the
King’s government in London to supervise the conduct of local administration by 
the justices of the peace for the counties, who met quarterly to dispense criminal 
justice and to govern their locality. The powers of the justices in such matters as the
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poor law, licensing and highways, were derived from Acts of Parliament. Although there
was little, if any, central control over the activities of the justices, their exercise of power
could be challenged in the Court of King’s Bench on grounds of legality and juris-
diction by recourse to the prerogative writs.25 Particularly after 1832, new bodies were
established by Parliament such as the poor law guardians, public health boards and
school boards. When modern local authorities were created and new departments of
central government emerged, the Court of King’s Bench extended its controlling juris-
diction to include all these bodies. In his lectures in 1887–88, the historian Maitland
argued for a broad approach to constitutional law that would include these new organs
of government:

Year by year the subordinate government of England is becoming more and more important.
The new movement set in with the Reform Bill of 1832: it has gone far already and assuredly
it will go further. We are becoming a much governed nation, governed by all manner of coun-
cils and boards and officers, central and local, high and low, exercising the powers which
have been committed to them by modern statutes.26

Since these bodies were exercising statutory powers, disputes about the limits of their
power were settled by the courts, often by recourse to the prerogative writs. Thus the
procedures of judicial control, which originally checked the powers of inferior courts,
were used to review the exercise of powers, first by local authorities and then by 
ministers of the Crown.27 It is a long step from reviewing the rate levied by county jus-
tices to pay for repairs to a bridge28 to reviewing a decision by the Home Secretary to
introduce a new and less costly scheme of compensation for criminal injuries.29 Yet in
both instances the court’s role is to ensure that those who exercise executive power
observe due standards of legality in doing so.

Inevitably, the supervisory role of the courts has developed as patterns of govern-
ment have changed. Judicial control of central government is complementary to, not
a substitute for, the responsibility of ministers to Parliament. The grounds of judicial
control have never been defined in legislation. However, by the common law doctrine
of precedent, unsystematic as its working may be, principles have developed both for
policing the limits of powers and for reviewing the use of discretionary powers. In 1992,
an eminent New Zealand judge summarised administrative law in this way: ‘The admin-
istrator must act fairly, reasonably and according to law. That is the essence and the
rest is mainly machinery.’30 Such principles apply whenever public power is exercised,
regardless of its legal source.31

In Scotland, the detailed history of the law is different but the general form of the
development has been similar. After the abolition of the Privy Council for Scotland,
following the Union with England in 1707, the Court of Session adopted a supervisory
role comparable to that of the Court of King’s Bench in England. Since the preroga-
tive writs were never part of Scots law, and since a separate court of equity was never
created, the remedies for controlling inferior tribunals and administrative agencies were
obtained from the Court of Session by the procedures used for civil litigation between
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private parties. But the principles upon which judicial control was founded were
remarkably similar to those developed in English law.32 The sheriff court exercised an
important role in enabling many local administrative disputes to be settled judicially.33

Since 1900, much of the development in government has been by statute law applying
both in England and Scotland and the response of the Scottish courts has been similar
to that of the English courts.

In Scotland, as well as Northern Ireland and Wales, there is now a layer of devolved
government to which administrative law applies. Apart from questions as to the extent
of the devolved powers, which must be decided in accordance with the devolution legis-
lation,34 decisions by the devolved governments are subject to the same process of 
judicial review as are decisions of other public bodies.

Reform of administrative law

The explosion of government in the 20th century did not wait for lawyers and 
academic writers in Britain to acquire an understanding of administrative law. The 
first books on the subject by that name appeared in the late 1920s.35 At that time a
narrow approach was taken to the subject, confining it to delegated legislation and 
the exercise of judicial powers by administrative bodies. Only later was a broader
definition of administrative law adopted as covering all administrative powers and duties
as well as judicial control of the administration.

The hesitant development of administrative law since the 1920s may be illustrated
by reference to three committees appointed by the Lord Chancellor to inquire into aspects
of the subject. The first, a committee that examined the archaic law protecting the Crown
and government departments from being sued, made no effective progress.36 The 
second, the Committee on Ministers’ Powers, was appointed in 1929 at a time when
a storm of criticism was directed against departments by some judges and barristers,
by academic lawyers at Oxford and a small group of MPs. Indeed, the Lord Chief Justice
(Lord Hewart) had just published a strident book, The New Despotism, in which he
argued that Britain was experiencing administrative lawlessness rather than the rule of
law. The terms of reference of the committee were:

to consider the powers exercised by, or under the direction of (or by persons or bodies appointed
specially by), Ministers of the Crown by way of (a) delegated legislation, and (b) judicial or
quasi-judicial decision, and to report what safeguards were desirable or necessary to secure
the constitutional principles of the sovereignty of Parliament and the supremacy of the law.

The committee vindicated the civil service from the charge of bureaucratic tyranny,
analysed in terms of constitutional principle the legislative and judicial powers vested
in ministers and made recommendations to improve delegated legislation and adminis-
trative justice.37 No government adopted its recommendations and it was not until 
1944 that the House of Commons established a select committee to scrutinise delegated
legislation.38
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In 1955, when the government machine was again under attack from sections of 
political opinion,39 the Committee on Administrative Tribunals and Inquiries was
appointed to review:

(a) The constitution and working of tribunals other than the ordinary courts of law, consti-
tuted under any Act of Parliament by a Minister of the Crown or for the purposes of a Minister’s
functions.
(b) The working of such administrative procedures as include the holding of an inquiry or
hearing by or on behalf of a Minister on an appeal or as the result of objections or represen-
tations, and in particular the procedure for the compulsory purchase of land.

This committee (the Franks committee) reported in 1957.40 In examining tribunals
and inquiries, it covered again ground which the Committee on Ministers’ Powers had
already reviewed (judicial and quasi-judicial decisions taken by or for ministers) but,
unlike that committee, it found great difficulty in distinguishing between judicial and
administrative decisions. Adopting a more pragmatic approach, it examined one by one
the procedures within its terms of reference and inquired how far the characteristics
of openness, fairness and impartiality applied to each. The committee concluded that
judicial control, whether by direct appeal to the courts or by review through the pre-
rogative orders, should be maintained and where necessary extended. These recom-
mendations led directly to the Tribunals and Inquiries Act 1958, which set up the Council
on Tribunals, and to other action implementing the committee’s report.41

The Franks committee’s attention was confined to areas where recourse to a tribunal
or a public inquiry was already available. The committee could not consider those
areas of governmental power where neither safeguard existed, nor could it consider
the provision of redress for individuals suffering from maladministration. These two
problems were examined in 1961 by a committee appointed by Justice.42 The report,
The Citizen and the Administration, recommended (a) that, except where there are over-
riding considerations of government policy, a citizen should be entitled to appeal
from a departmental decision on a matter of discretion to an impartial tribunal; rather
than the creation of many new tribunals, a general tribunal should be created to hear
appeals against discretionary decisions; and (b) that a Parliamentary Commissioner
(Ombudsman) be appointed to investigate complaints of maladministration. Nothing
came of the former recommendation, but the first appointment of a Parliamentary
Ombudsman was made in 1967. The creation of an Ombudsman did not affect the
rules of administrative law. In 1969, the government declined to appoint a royal 
commission to examine administrative law but asked the English and Scottish Law
Commissions to study the effectiveness of administrative law remedies in the English
and Scottish courts. In 1976, the English Commission recommended important pro-
cedural reforms43 and these were implemented between 1977 and 1981, creating the
procedure of application for judicial review.44 A similar (but not identical) procedure
was introduced into Scots law in 1985.45

The continuing refusal of governments to make a general inquiry into administrative
law led in 1979 to a further initiative by Justice, with All Souls College Oxford, to
create a committee to review administrative law in the United Kingdom, under the 
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chairmanship of Sir Patrick Neill QC. But it took nine years for the committee to report
and none of its recommendations (dealing with such matters as the duty to give 
reasons for decisions and the need for victims of maladministration to have a right to 
compensation) was adopted by the government.46

In 1994, the Law Commission for England and Wales reported on the mechanism
of judicial review and the statutory procedures for appeals to the High Court from
inferior courts, tribunals and other bodies.47 It proposed some modest changes in pro-
cedure and nomenclature, which (inter alia) would enable public interest challenges to
official decisions to be made by interest groups. It was not until October 2000 that
judicial review procedures were subject to limited changes (including the re-labelling
of historic remedies and the emergence of the Administrative Court under that name),
following another survey of court practice.48 At the same time, the Human Rights Act
1998 came into effect, with extensive implications for administrative law, since it intro-
duced new rules of statutory interpretation, required public authorities to act consis-
tently with Convention rights and thereby created new grounds of judicial review.49

Except for the Human Rights Act and the creation of the procedure of judicial review
in 1977, it remains the case that the development in the public law role of the courts
in recent years owes more to changing attitudes on the part of the judges than it does
to formal procedures of law reform.

Law and the administrative process

The principle that government must be conducted according to law means that for every
act performed in the course of government there must be legal authority.50 That
authority is usually derived expressly or by implication from statute or sometimes from
the royal prerogative. Moreover, the Crown has at common law the same capacity 
as any other person to make contracts, own property etc.51 A public body must be 
able to show that it is acting in accordance with legal authority when its action (for
example, the levying of a tax) adversely affects the rights or interests of a private indi-
vidual. Exceptionally, the public interest may require the government to satisfy a court
that its decisions are lawful even if no private individuals are affected except as mem-
bers of the public at large.52

It is not possible to describe the administrative process in terms of law alone. There
are many tasks (for example, budgeting, co-ordination and planning) to which law is not
of primary relevance. The creation of executive agencies, like many developments within
the civil service, has not been authorised by legislation, being regarded as essentially a
form of departmental management. Many politicians and administrators are likely to
view law instrumentally as a means of achieving social or economic policies. In areas
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of government such as taxation, the detailed rules are found in statutes or in judicial
decisions interpreting the statutes. Even so, those rules may not provide the complete
picture since from time to time the revenue authorities exercise an extra-statutory dis-
cretion not to enforce payment of tax in a situation which neither Parliament nor the
government can have foreseen. But the practice of granting extra-statutory concessions
would defeat the whole purpose of imposing taxes by law if it became widespread; by
the nature of a tax concession, it may escape challenge in a court of law.53

By contrast with taxation, in many areas of government the nature of the legal 
framework is deliberately skeletonic, to allow for wide discretion on the part of the
department concerned in promoting policies that are nowhere laid down in statutory
rules. Thus the department responsible for promoting international development has
a broad power to provide economic or humanitarian assistance to overseas countries,54

that can be used to promote widely differing policies. Wide discretion is found in many
areas of government, such as the control of immigration or the granting of permission
for the development of land. In principle, the exercise of discretion is subject to con-
trol by the courts. In practice, the exercise of discretion is often closely controlled through
policy decisions taken by ministers or departmental rules which lay down how officials
should exercise their powers.55 At one time, such policies and rules were often protected
from publication outside Whitehall, but the more open approach to government that
now exists requires disclosure of all policies and rules that are relevant to decision-
making in individual cases.

Many officials are therefore concerned with administering government policies
rather than with administering the law as such. It is often difficult to separate adminis-
tration of an existing policy from the making of a new policy. When a department is
exercising discretionary powers and a case arises that raises new features, a decision
on the facts will serve as a precedent for future decisions of a similar kind. Thus the
process gives rise to the formulation of a more detailed policy than had previously existed.

Decision-making within a department is very different from the process by which a
court settles a dispute. A civil case, for example, is decided by the judge after hearing
evidence and legal arguments brought before the court by the parties in an adversary pro-
cedure.56 Oral proceedings take place in public before the judge, in the presence of the
parties and their lawyers. A reasoned decision is announced in open court; when made
it can be challenged only by appeal to a higher court. By contrast, departmental deci-
sions are typically taken in secret, without an adversary procedure. Often it is not known
at what level in the department the decision has been taken. Political pressure may be
brought to bear on the department both before and after the decision. Except where
a statute so requires, or where it would be unfair for reasons to be withheld, reasons
for the decision are not in law required to be given.

Although the two processes of administrative and judicial decision-making are dif-
ferent, we should not assume that one method is superior to the other or suppose that
a department should always try to adopt the methods of a court. Much depends on
the type of decision to be made and on the results which it is desired to achieve from
a particular scheme. Where such decisions directly affect an individual’s civil rights and
obligations, as in the case of decisions granting or refusing planning permission, the
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right to a fair hearing under art 6(1) ECHR arises, but this does not prevent ministers
deciding such questions after a public inquiry procedure, provided that the decisions
are themselves subject to a sufficient level of judicial review.57 Decisions made on the
basis of general rules and after a procedure that enables the specific facts to be ascer-
tained and the competing considerations to be weighed up are likely to be fairer than
if made without such aids to decision-making.58 Thus many classes of decisions are
taken not by civil servants in the department but by independent tribunals, which apply
a modified form of judicial procedure in making decisions. In other cases, Parliament
has provided that a stage of the administrative process should be exposed to view in the
form of a public inquiry, while leaving the final decision in the hands of the minister
or department.59

Powers, duties and discretion

A recurring feature in administrative law is the interplay between powers, duties and
discretion. If someone satisfies the legal rules that govern who may vote in parliamentary
elections, then he or she has a right to be entered on the electoral register and a right
to vote in the area where he or she is registered. The relevant officials are under a cor-
relative duty to give effect to these rights. Many situations that arise in the course of
public administration are less clear-cut. Thus a minister may be under a duty to achieve
certain broad policy objectives without in law being required to take action of any 
particular kind. Clearly, steps taken in the performance of such a duty involve the 
exercise of discretion. As Lord Diplock said:

The very concept of administrative discretion involves a right to choose more than one pos-
sible course of action on which there is room for reasonable people to hold differing opinions
as to which is to be preferred.60

Where an Act confers authority to administer a branch of government, it may con-
fer a broad duty on the minister and other public authorities to fulfil certain policy
objectives. It may impose specific duties on the minister to act when certain conditions
exist and it will probably confer powers on the authorities concerned. In administrative
law, ‘power’ has two meanings, which are not always distinguished: (a) the capacity
to act in a certain way (for example, power to provide a library service or to purchase
land by agreement for public recreation); and (b) authority to restrict or take away the
rights of others (for example, power to regulate the mini-cab trade in a city or to buy
land compulsorily that is needed for a public purpose, even though the owner does not
wish to sell). Since it is inherent in the nature of a power that it may be exercised in
various ways, use of a power invariably requires the exercise of discretion. Often there
may be a duty to exercise a discretion. When an official decides to perform a duty or
to exercise a power or discretion in a certain way, the decision may delight some per-
sons and disappoint others. Within a democracy, choices of this kind should be made
by those who bear political responsibility for them, not by judges.61 Those whose rights
or interests are adversely affected by an administrative decision may consider (or be
advised) that the decision was not properly taken: in such a case, they may wish to take
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political action to change the decision, to use any rights of appeal that exist or to seek
judicial review.

A difficult question arises when, under severe constraints on expenditure, a public
authority takes its budgetary position into account in deciding whether it can provide
a certain benefit to an individual or must, for example, close down valuable commun-
ity services. Here the legal answer may depend on the exact terms of the legislation
under which the service or benefit is provided.62 The statute may impose a duty which
must be performed in any event or confer a qualified duty or a discretion, the exercise
of which may depend on the individual’s situation and other matters. In such cases,
the court is not concerned with the political merits of the authority’s policy, but it must
protect individual rights where these are granted by statute. Questions inevitably arise
as to where the dividing line comes between matters that a public authority should
decide and those that should be decided by the judges.63

These matters will be considered more fully in later chapters. In the rest of this 
chapter, we consider two general matters, namely the classification of powers and the
distinction between public and private law.

Classification of powers

Under a written constitution founded on the separation of powers, it may be necessary
for a court to decide whether legislative or executive action has improperly infringed
the judicial power.64 Although this is not the case in the United Kingdom, there are
several purposes in administrative law for which attempts have been made to classify
the powers of government as being legislative, administrative or judicial in character.
Thus under the Statutory Instruments Act 1946 in its application to earlier statutes, a
distinction was drawn between instruments that were legislative and those that were
executive in character.65 The jurisdiction of the Parliamentary Ombudsman applies to
‘action taken in the exercise of administrative functions’ by a government department,
which may mean that it does not extend to the functions of departments which are
legislative in character.66 Under the Crown Proceedings Act 1947, s 2(5), the Crown
is not liable for the acts of any person who is discharging responsibilities of a judicial
nature.67 However, by the Human Rights Act 1998, s 9, there are circumstances in
which the Crown must compensate those who have lost their liberty by reason of a
judicial act.68 It also may be necessary for other purposes to decide whether a particu-
lar procedure may be described as judicial. Thus, absolute privilege at common law
protects a witness who gives evidence at a statutory inquiry into a teacher’s dismissal.69

The law of contempt of court extends to employment tribunals and mental health 
tribunals70 but not to a local valuation court which decides disputes about the valu-
ation of property under the rating system.71 Under art 234 of the EC Treaty, only a
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court or a tribunal has power to refer questions for a preliminary ruling to the European
Court of Justice and this would exclude an administrative body without judicial 
functions.72

There were formerly two reasons in administrative law why the classification of 
functions was emphasised. First, it was believed that the prerogative writs of prohibi-
tion and certiorari, which had long been available to control inferior courts and 
tribunals, could be used by the Court of King’s Bench to control administrative bodies
only if these bodies were required to ‘act judicially’. Second, it was at one time held that
administrative bodies had to observe the rules of natural justice only when they were
performing judicial functions.73 Had these beliefs survived, they would have stifled the
modern development of judicial review.

While many powers may be described without difficulty as legislative (for example,
the power to make statutory regulations), administrative (for example, the power 
to decide where a department’s offices should be located) or judicial (for example, 
the interpretation of a disputed statute), many powers are so classifiable only with
difficulty and others defy such classification. Laws are not always general in appli-
cation; legislative form may be used to apply government policy in an individual case.74

Government departments exercise both formal and informal powers of rule-making:
is the issue of a circular which delegates executive powers to be regarded as a legis-
lative act?75 How should we classify the decision to build a motorway,76 the revocation
of a licence77 or the dismissal of a chief constable?78 Does a decision change its char-
acter from being judicial to administrative if it is vested in a government department
instead of a court?79

Particularly in the 1930s, the literature of public law was much concerned with the
nature of administrative and judicial functions.80 The term ‘quasi-judicial’ came into
vogue to describe a function which could not easily be classified as either judicial or
administrative. It was used variously to describe judicial functions vested in a body
which was not a court and also powers vested in a department which gave rise to a
public inquiry. In the latter case, the term quasi-judicial was sometimes applied to the
whole process of public inquiry and the resulting decision, and sometimes merely to
the inquiry itself.81 Fortunately, the expansion in the scope of judicial review makes it
unnecessary to enter into the earlier debate, which often led to circular argument and
involved the court in the process of ‘labelling’ particular functions.82

The heresy that a public authority’s powers had to be described as ‘judicial’ before
its decisions could be subject to judicial review was dispelled by the House of Lords
in Ridge v Baldwin. Lord Reid stated that where officials had power to make decisions
affecting the rights of individuals, the duty to act judicially was readily inferred from
the nature of the decision; it was not necessary to look for any express judicial ele-
ments, such as the duty to give a formal hearing.83 In the light of Ridge v Baldwin,
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administrative functions are today subject to the controlling jurisdiction of the courts
without it being necessary for a court first to apply the appropriate label:84 ‘It is the
characteristics of the proceeding that matter, not the precise compartment or com-
partments into which it falls.’85 The language of judicial, quasi-judicial and adminis-
trative functions may still be heard in some judgments86 but the classification of
functions has lost its earlier significance. Public authorities are now under a general
duty to act fairly, even though the precise content of ‘fairness’ varies according to
the context.87 However, one consequence of the Human Rights Act 1998 may be that
a new process of classification will evolve to determine when it is that an adminis-
trative function must be exercised subject to the right to a fair hearing required by
art 6(1) ECHR.88

Public and private law

A different classification problem comes from the tendency that the courts developed
after 1980 of resolving questions about jurisdiction, liability and procedure by asking
whether the matter was one of private or public law. This formal distinction is reflected
in the structure of many European legal systems. Thus in France it determines whether
a dispute is decided by the administrative courts or by the civil courts. By contrast, in
Britain the superior civil courts exercise an undivided jurisdiction over all justiciable
disputes, whether they concern private citizens or public authorities.89

Lord Woolf has described public law as ‘the system which enforces the proper per-
formance by public bodies of the duties which they owe to the public’; and private law
as ‘the system which protects the private rights of private individuals or the private
rights of public bodies’.90 This is a deceptively simple distinction. Even apart from the
extensive effects of privatisation, there is no clear-cut line between public bodies and
private persons; and many acts of public bodies are subject to private law.91 Moreover,
in the common law tradition the system which protects the private rights of private
individuals is to an important extent the system which enforces the performance by
public bodies of the duties which they owe to the public, at least if the public is regarded
as comprising all private individuals.92 To take personal liberty as an example, one’s
liberty is protected both by the law of habeas corpus93 and by the law of tort (the action
for false imprisonment): does the former remedy come within public law (as the court
may order the detainee’s release if the applicant’s detention is unlawful) and the latter
private law (as it may lead to damages being paid to the detained person)? In the area
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of property, many disputes (over compulsory purchase, for example) arise exactly at
the interface between a person’s private rights and the powers and duties of the public
authority.

In this difficult matter, it is worthwhile considering (1) the different levels of separ-
ation between public and private law that may arise, and applying this analysis to (2)
the broad tasks of the courts in administrative law.94 (a) The most extreme separation
occurs where the two bodies of law are administered by separate courts and judges,
according to separate rules of substance and procedure. (b) Separation is less marked
when private law and public law are applied in different branches of a co-ordinated
court system, by judges sharing the same training, but applying distinct rules of sub-
stance and procedure. (c) An even weaker form of separation exists when public law
and private law are administered in the same courts, but some of the substantive and
procedural rules depend on whether a dispute is between private persons or whether
it raises questions of public power. (d) Finally, there may be no separation at all, regard-
less of who the parties to a dispute are and what it concerns.

There are two broad tasks that the courts perform within administrative law. The
first (which we may call ‘judicial review’) arises when an individual seeks to review the
legality of a decision taken by a public authority or a specialised tribunal and the court
must in exercise of this supervisory jurisdiction decide whether to uphold or set aside
the decision. This task has no exact equivalent in private law, although in areas of law
such as trusts, company and trade union law, disputes may arise as to the validity of
decisions taken by trustees, company directors and trade union committees and com-
parable supervisory principles may be applied in the process of review.95 The second
broad task (‘governmental liability’) arises when individuals seek compensation in the
form of damages for loss caused by a public authority’s unlawful acts (for example, a
tort or a breach of contract). This task plainly has much in common with the general
law of tort, contract and restitution.

To apply to these two tasks the analysis of levels of separation made earlier, France
provides a strong example of (a), entrusting both ‘judicial review’ and most ‘govern-
mental liability’ questions to separate administrative courts. Germany and Italy are 
examples of category (b): ‘judicial review’ is entrusted to the administrative courts, but
all ‘liability’ questions are decided by the civil courts. The United Kingdom is an 
example of (c): governmental liability cases are decided by the ordinary civil courts
and judicial review cases in the High Court (by judges designated for the purpose and
sitting in the Administrative Court). The process of judicial review is largely, but not
wholly, distinct from ordinary civil procedure; and some governmental liability ques-
tions are decided by rules that do not apply to ordinary actions in tort or contract.96

However, the liability of a public body, such as a social services authority, to com-
pensate an individual for injury that he or she may have suffered while in the care of
the authority, depends essentially not on public law rules that determine the authority’s
powers, but on the familiar test of whether reasonable care was exercised in exercise
of the authority’s discretion.97

Accordingly, the use of the public law/private law distinction emphasised by Lord
Diplock in O’Reilly v Mackman98 is limited to indicating when it is that the procedure
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of making an application for judicial review must be used and when it would be an
abuse of process to sue by ordinary writ. That use of the distinction gave rise to the
so-called exclusivity rule that for a time led to much complex and costly litigation caused
by the procedural choices made by litigants. Eventually, the courts (without depreci-
ating the value of judicial review procedure in cases that fell squarely within the scope
of judicial review) adopted a more flexible approach to matters that were of an essen-
tially procedural kind.99

The most difficult questions that arose in these cases concerned the choice of proced-
ure when the same dispute raised questions of private law rights and public law duties.
In Davy v Spelthorne Borough Council, the House of Lords held that an action in 
damages for negligence against a local council was ‘an ordinary action for tort’ which
did not raise ‘any issue of public law as a live issue’.100 In a separate judgment, Lord
Wilberforce urged caution in using the public/private law distinction:

Before the expression ‘public law’ can be used to deny a subject a right of action in the court
of his choice it must be related to a positive prescription of law, by statute or by statutory
rules. We have not yet reached the point at which mere characterisation of a claim as a claim
in public law is sufficient to exclude it from consideration by the ordinary courts.101

In Roy v Kensington Family Practitioner Committee102 the House of Lords allowed
an NHS doctor to sue by ordinary action for statutory payments to which he claimed
to be entitled, even though as a defence the NHS committee relied on a decision that
it had taken under statutory powers reducing the amount of the payments. Consistently
with this approach, the House of Lords has reaffirmed the right of someone accused
of a by-law offence to rely on the defence that the by-law in question was invalid.103

The law in Scotland has escaped the difficulties discusssed in this section almost entirely,
since the supervisory jurisdiction of the Court of Session does not depend on the pri-
vate law/public law distinction.104 However, both English and Scots law are affected
by a provision in the Human Rights Act 1998 that links the scope of the Act to aspects
of the private/public distinction. The duty under the Act to act consistently with an
individual’s Convention rights applies to all ‘public authorities’. Bodies such as a 
government department and a local authority are ‘public authorities’ in respect of all
their functions. But a body with mixed public and private functions is regarded as a
public authority only in relation to its functions that are of a public nature.105 The import-
ance of identifying public authorities under the 1998 Act is to an extent offset by the
fact that courts and tribunals are public authorities for the purposes of the Act and
will thus have a duty to act consistently with Convention rights in adjudicating on dis-
putes that arise between private parties.106 For this reason alone it would be wrong to
suppose that areas of private law such as contract, tort, property and employment are
unaffected by the Act.
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Local government – a note

The emphasis in this book is on the constitutional structures that underlie the demo-
cratic government of the United Kingdom. In the context of administrative law, we are
concerned with how public bodies provide services, exercise regulatory powers and 
so on. At a national level, the government undertakes such tasks as oversight of the
economy, control of the physical environment, the provision or supervision of services
such as the National Health Service and education, management of the state’s revenues,
the promotion of ‘law and order’ and the maintenance of the judicial system. As the
example of the police shows, it is neither necessary nor desirable that all public services
should be provided directly from Whitehall. Certainly, given privatisation of the public
utilities and the policy of involving private enterprise in many sectors of government,
not all public services are provided directly by public authorities.

In the record of public administration in the United Kingdom, local authorities have
played an important role, second in importance only to that of central government,
and they have featured prominently in the development of administrative law. Since
the 19th century, the operation of local councils has been affected by such fundamental
doctrines of public law as the ultra vires rule, whereby a council, with power to levy
local taxes and impose charges for services, and in receipt of grants from central gov-
ernment, may properly incur expenditure only for purposes authorised by statute.107

However, in recent years local government has been subjected to a bewildering quan-
tity of legislative changes (including reorganisation of local government areas, new forms
of local taxation and new methods of organisation and management within councils).108

The constitutional importance of elected councils continues to be that they promote
local democracy, as well as providing or enabling social services (such as education)
and administering regulatory systems (such as the control of development under plan-
ning legislation and licensing) at a local level. However, an outline of the structure and
functioning of local government is outside the scope of this book.

In view of the conflicting demands being made on local authorities and on their 
limited resources, they are often involved in the contentious side of administrative 
law, whether seeking judicial review against central government109 or other local
authorities,110 defending claims for judicial review brought by individuals,111 regulat-
ory agencies112 or government departments113 or resisting actions for damages in tort
resulting from alleged failures of duty.114 Local councils have never had the privileges
and immunities that government departments enjoy because of their identification 
with the Crown.115 Local government officers are not civil servants and local methods
of management are often very different from those in government departments.116

Councillors operate in a political context and the legality of party groups has been recog-
nised,117 but this does not exclude the operation of mechanisms for securing public
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accountability and the maintenance of proper standards of conduct. Finally, local coun-
cils are ‘public authorities’ for the purposes of the Human Rights Act 1998. Every local
authority must exercise its functions in a way that is compatible with the Convention
rights protected by the Act, except where, as a result of provisions of primary legis-
lation, it is unable to act differently or has acted to give effect to primary legislation
that could not be read in a manner compatible with the Convention rights.118  
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Chapter 28

DELEGATED LEGISLATION

We saw in chapter 27 that during the 20th century it came to be realised that the oper-
ation of government is carried on to a large extent not directly through laws made by
Parliament, but by means of rules made by members of the executive under powers
delegated to them by Parliament. This vast body of rules is known as delegated legis-
lation, but it may also be described as secondary (or subordinate) legislation, by com-
parison with the primary legislation found in Acts of Parliament. In a few instances
(especially in the conduct of foreign policy) government still relies not on statutory 
powers, but on the royal prerogative, that is, the common law powers that are exclu-
sive to the Crown. But reliance on prerogative powers has long been the exception not
the rule, because of the restrictive view that the common law since the 17th century
has taken to claims of prerogative power. In particular, the Case of Proclamations1

held that the Crown had no residual power to legislate so as to impose obligations or
restrictions on the people. Yet it was held over 300 years later that this fundamental
principle did not prevent the Crown having power under the prerogative to confer 
financial benefits on the victims of criminal violence.2

The term statute law covers both Acts of Parliament and delegated legislation. The
main distinction between the two levels of statute law is that delegated legislation, unlike
an Act of Parliament, is not the work of a supreme Parliament and is subject to judicial
review. Nevertheless, the combined effect of the two levels is to set up public bodies
to perform the tasks of government, and to equip them with the detailed powers needed
for operating public services. It is very rare for an Act to contain all the provisions
which are essential if a complex service is to be provided. An Act frequently does no
more than outline the main features of the scheme, leaving the details to be filled in
by subordinate legislation. In complex areas of government such as education, plan-
ning and immigration, a lawyer must have access to publications which bring together
primary and subordinate legislation, along with codes of practice, ministerial circulars
and often a digest of the case law. The bulk of statutory instruments is formidable. In
2003, there were enacted 45 Public General Acts which were contained in 4,500 pages.
In the same year the total of statutory instruments issued was over 3,360; although
many of these were local in effect, the nine published volumes of general instruments
amounted to over 9,300 pages.

Historical development

The formal process by which a Bill becomes an Act has never been the sole method of
legislation. In the earliest years of Parliament, it was difficult to distinguish between
enactment by the King in Parliament and legislation by the King in Council. Even when
legislation by Parliament had become a distinct process, broad power to legislate by
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proclamation remained with the Crown. In 1539, by Henry VIII’s Statute of Procla-
mations, royal power to issue proclamations ‘for the good order and governance’ of
the country was recognised to exist and such proclamations were to be enforced as if 
made by Act of Parliament. One reason given for the Act was that sudden occasions
might arise when speedy remedies were needed which could not wait for the meeting
of Parliament; the Act contained saving words to protect the common law, life and
property. The repeal of the statute in 1547 made little difference to the Tudor use of
proclamations and Henry VIII’s name remains associated with the controversial prac-
tice of delegating power to the executive to amend Acts of Parliament.

The practice of Parliament delegating power to make laws is of long standing. An
instance of delegation to the Commissioners of Sewers in respect of rivers and land
drainage dates back to 1531. After 1689, the annual Mutiny Acts delegated power to
the Crown to make regulations for the better government of the army, but it was not
until the 19th century that delegation of wide legislative power became common. The
first modern Factories Act in 1833 conferred power on the inspectors appointed under
the Act to make orders and regulations, breaches of which were punishable under the
criminal law.3 A very wide power that remained law for over a century was the power,
first vested in the Poor Law Commissioners, ‘to make and issue all such rules, orders
and regulations for the management of the poor . . . and for carrying this Act into 
execution . . . as they shall think proper’.4

The late 19th century saw a great increase in the delegation of legislative power to
government departments and other bodies, granted piecemeal as need arose. The Rules
Publication Act 1893 sought to introduce order into the proliferation of powers in
Whitehall, by creating a generic term, ‘statutory rules and orders’, and requiring that
such measures be published. During both world wars, Parliament granted power in
very wide terms to the government to make regulations for the conduct of the war.5

After 1918, some lawyers and politicians became concerned at the wide legislative
powers of government departments. An inquiry by the Committee on Ministers’
Powers6 concluded that unless Parliament was willing to delegate law-making powers,
it would be unable to pass the kind or quantity of legislation which modern public
opinion required. The committee drew attention to certain dangers in delegated 
legislation and proposed greater safeguards against abuse. In 1946, the Statutory
Instruments Act replaced the Rules Publication Act 1893 and promoted a greater 
uniformity of procedure. Since 1944, a scrutinising committee has been regularly
appointed by Parliament, first by the Commons and today by the Commons and Lords
jointly. The practice of delegated legislation has been reviewed by many parliament-
ary committees,7 but the flood of subordinate legislation shows no sign of abating. 
Between 1981 and 1996 the number of instruments subject to parliamentary proced-
ure increased by around 50 per cent, that is, from under 1,000 a year to around 1,500
a year; of these the number subject to the negative procedure in Parliament almost 
doubled, from some 700 in the early 1980s to around 1,300 in the period 1994–99.8
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During this period, the contents of instruments may have changed. As one committee
said in 1986, ‘Instead of simply implementing the “nuts and bolts” of Government policy,
statutory instruments have increasingly been used to change policy, sometimes in ways
that were not envisaged when the enabling primary legislation was passed.’9

In 1996, another committee concluded that ‘there is . . . too great a readiness in
Parliament to delegate wide legislative powers to Ministers, and no lack of enthusiasm
on their part to take such powers’.10 Such committees have criticised the way in which
Parliament gives ‘second-rate’ consideration to secondary legislation.11

Justification of delegated legislation

Delegated legislation is an inevitable feature of modern government for several reasons.

Pressure on parliamentary time

If Parliament attempted to enact all legislation itself, the legislative machine would break
down, unless there were a radical alteration in the procedure for considering Bills. The
granting of legislative power to a department which is administering a public service
may obviate the need for amending Bills. Although many statutory instruments are laid
before Parliament, only a minority of them gives rise to matters which need the con-
sideration of either House and Parliament spends a very small proportion of its time
on business connected with them.12

Technicality of subject matter

Legislation on technical topics necessitates prior consultation with experts and inter-
ests concerned. The giving of legislative power to ministers tends to facilitate such 
consultation. This was a more significant factor at a time when draft Bills were gen-
erally regarded as confidential documents that could not be disclosed before the actual
Bills had been introduced into Parliament. Today, Bills are quite often circulated in draft
for comment and pre-legislative scrutiny. But there is certainly a good reason for keep-
ing out of the statute book highly technical provisions which do not involve questions
of principle and which only experts in the field concerned can readily understand.13

And Bills dealing with very technical questions may lack sufficient political appeal to
be included in the government’s legislative programme.

The need for flexibility

When a new public service is being established, it is not possible to foresee every 
administrative difficulty that may arise, or to have frequent recourse to Parliament for
amending Acts to make adjustments that may be called for after the scheme has begun
to operate. Delegated legislation fills those needs. When the community charge, or poll
tax, came into operation under the Local Government Finance Act 1988, no fewer than
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47 sets of regulations were made in the years 1989–91. (Even such extensive exercise
of delegated powers could not prevent the tax from being a failure.) A power com-
monly delegated to ministers is the power to make a commencement order, bringing
into operation all or part of a statute. Often there are practical reasons why a new Act
should not come into effect as soon as the royal assent is given. There is no duty on
the minister to exercise a commencement power, but the minister must not act so as
to defeat Parliament’s expectation that the Act will come into operation.14

State of emergency

In times of emergency a government may need to take action quickly and in excess of
its normal powers. Many written constitutions include provision in emergency for the
suspension of formal guarantees of individual liberty. Although the Crown possesses
an ill-defined residue of prerogative power in time of national danger, the Civil Con-
tingencies Act 2004 (replacing the Emergency Powers Act 1920) makes permanent 
provision enabling the executive to legislate subject to parliamentary safeguards in the
event of certain emergencies.15 On the return of Northern Ireland to direct rule by the
British government in 1972, wide power to legislate for Northern Ireland was conferred
on the Queen in Council.16 The present procedure for legislating by Order in Council
while the Northern Ireland Assembly is suspended does not allow full scope for demo-
cratic discussion.17 Under the little-known United Nations Act 1946, by Orders in Council
the government may make such provision as appears necessary to give effect to deci-
sions by the Security Council calling for sanctions (but not the use of armed force) to
preserve international peace and security.

Exceptional types of delegated legislation

While much delegated legislation is essential, governments are often tempted to obtain
from Parliament greater powers than they should be given. Criticism centres on par-
ticular types of delegated legislation.

Matters of principle

There is a clear threat to parliamentary government if power is delegated to legislate
on matters of general policy or if so wide a discretion is conferred that it is impos-
sible to be sure what limit the legislature intended to impose. There is no formal limit
to the delegation of legislative powers and Acts of Parliament frequently confer legis-
lative powers in wide terms. One reason for this is that if powers are phrased more
narrowly, this will make it more likely that the department will need to seek increased
powers from Parliament in future. A proposal that Parliament should adopt a policy
of passing framework legislation, with all details left to delegated legislation, was rightly
rejected by the House of Commons Committee on Procedure in 1978, on the ground
that this would further weaken parliamentary control.18 Nonetheless, governments com-
monly propose Bills that have been described as ‘skeleton Bills’, Bills that are ‘little
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more than a licence to legislate’.19 Such Bills can operate only when extensive regu-
lations are made and MPs may ask to see the regulations that are to be made before
approving a Bill in this form. But there are few absolutes in this area and legislative
practice is often a compromise between different attitudes to delegation.

Delegation of taxing power
We have seen how vital to the development of parliamentary government was the insist-
ence that Parliament alone could authorise taxation.20 This insistence survives in an
attenuated form, but modern pressures, particularly associated with the economy, require
Parliament to delegate certain powers in relation to taxation to the government. In par-
ticular, the working of a system of customs duties combined with the development of
the European Union has made necessary the delegation of power to give exemptions
and reliefs from such duties.21 The government also has power to vary certain classes
of indirect taxation by order of the Treasury.22 These powers are subject to parliamentary
control in that orders imposing import duties or varying indirect taxation cease to have
effect unless they are confirmed by a resolution of the House of Commons within a
limited time.

Sub-delegation
When a statute delegates legislative power to a minister, exercisable by statutory
instrument, it may be assumed that Parliament intends the statutory instrument itself
to contain the rules. Is it a proper use of such powers for the instrument to sub-
delegate legislative power, by authorising rules to be made by another body or by another
procedure? The legal maxim, delegatus non potest delegare, means that a delegate may
not sub-delegate his or her power, but the parent Act may always override this by 
authorising sub-delegation, as did the Emergency Powers (Defence) Act 1939. Without
express authority in the parent Act, it is doubtful whether sub-delegation of legislative
powers is valid. However, emergency regulations under the Civil Contingencies Act 2004
may ‘make provision of any kind that could be made by Act of Parliament’ (s 22(3)),
and the breadth of this power may authorise sub-delegation. Where sub-delegation 
occurs, control by Parliament becomes more difficult. In 1978, the Joint Committee
on Statutory Instruments criticised the recurring tendency of departments to seek to
bypass Parliament by omitting necessary detail from statutory instruments and vesting
a wide discretion in ministers to vary the rules without making further statutory instru-
ments.23 Under the European Communities Act 1972, sub-delegation is prohibited except
for rules of procedure for courts or tribunals.24

Retrospective operation
It follows from the supremacy of Parliament that Acts may have retrospective oper-
ation.25 If on occasions retrospective legislation is considered necessary, this should be
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done by Parliament itself and not through delegated legislation.26 By reason of art 7,
ECHR, applied by the Human Rights Act 1998, delegated legislation may not retro-
spectively create new offences or impose additional penalties.

Exclusion of the jurisdiction of the courts

The power of the courts in reviewing delegated legislation is confined to declaring it
ultra vires, whether on grounds of substance or procedure;27 this power now includes
the duty where possible of protecting rights under the Human Rights Act. While 
control over the merits of delegated legislation is a matter for ministers and for
Parliament, the possibility of control by the courts should not be excluded. It should
never be for a minister to determine the limits of his or her own powers.28

Authority to modify an Act of Parliament

However undesirable this might appear in principle, Parliament frequently delegates
to ministers power to amend Acts of Parliament.29 The term ‘Henry VIII clause’ is given
to such provisions and numerous examples are found in the Scotland Act 1998 and
the Government of Wales Act 1998.30 When the power in a new Act is restricted to
amending earlier Acts that are directly affected by the new reforms, the power is less
objectionable than when it extends to amending the very Act that contains the
power.31 Yet some Acts dealing with schemes of social and industrial control empower
a minister to broaden or narrow the scope of the schemes in the light of experience.32

Moreover, some statutes confer on ministers power to modify not merely existing but
also future Acts.33

Three instances of delegated power to modify Acts of Parliament may be given. 
The European Communities Act 1972, by s 2(2), authorises the making of Orders 
in Council and ministerial regulations to implement Community obligations of the 
United Kingdom, to enable rights under the European treaties to be exercised and ‘for
the purpose of dealing with matters arising out of or related to any such obligations
or rights’. Schedule 2 to the Act excludes certain matters from the general power, includ-
ing the imposition of taxes, retroactive legislation and the sub-delegation of legislative
power (other than power to make rules of procedure for any court or tribunal). Sub-
ject to these limitations, measures made under s 2(2) may make ‘any such provision
(of any such extent) as might be made by Act of Parliament’ (s 2(4)). The intention in
using such wide language must have been to exclude the possibility of judicial review
on grounds of vires in the case of instruments made under s 2(2).34

CAAC28  8/8/06  4:12 PM  Page 679



 

680 Part IV · Administrative law

35 See [1995] PL 21 (M Freedland) and 34 (C M G Himsworth). Cf the controversial Legislative and Regulatory
Reform Bill 2006, discussed below.

36 See ch 19 C.
37 See HC 472 and 473 (2001–2) on the making of the first remedial order under the Human Rights Act,

s 10; and ch 19 C.
38 The official abbreviation for statutory instruments is SI followed by the year and number, e.g. SI 2004

No 252 (or SI 2004/252).

By the Regulatory Reform Act 2001, replacing Part I of the Deregulation and
Contracting Out Act 1994, ministers may amend or repeal Acts passed at least two
years previously which impose what are considered to be unjustifiable burdens on 
persons (such as companies, small businesses or voluntary organisations) in carrying
on any activity, in so doing either to revoke the burden entirely or to replace it with a
burden that is proportionate to the benefit of compliance. These powers, providing an
alternative to legislation by Bill, have made necessary the creation of new procedures
within Parliament for preventing their misuse.35

The third example of power to amend primary legislation is found in the Human
Rights Act 1998, s 10.36 This authorises ministers or the Queen in Council to make
remedial orders when a superior court has declared primary legislation incompatible
with a Convention right or the European Court of Human Rights has made a similar
finding. The purpose of a remedial order is to amend the offending legislation so as to
remove the incompatibility. As with orders under the Regulatory Reform Act, the mak-
ing of the order is subject to an unusually full degree of parliamentary supervision.37

Nomenclature

Despite the Statutory Instruments Act 1946, terminology is often confusing. The term
‘statutory instrument’ is a comprehensive expression to describe all forms of subordin-
ate legislation subject to the 1946 Act.38 Within the scope of the Act are many powers
conferred on ministers by Acts passed before the 1946 Act came into operation. As
regards Acts passed thereafter, there are two categories of statutory instrument: (a) legis-
lative powers conferred on the Queen in Council and stated in the parent Act to be
exercisable by Order in Council; (b) legislative powers conferred on a minister of the
Crown and stated to be exercisable by statutory instrument. The first of these, the stat-
utory Order in Council, must be distinguished from prerogative Orders in Council, which
are not statutory instruments at all, though for convenience some are published in the
annual volumes of statutory instruments. One reason why some legislative powers 
are vested in the Queen in Council and others are vested in a named minister is that
some powers may need to be exercised by any department of the government whereas
others concern only one department; and the greater formality of an Order in Council
is thought appropriate to some classes of legislation. The expression ‘statutory instru-
ment’ does not include local by-laws or such matters as the confirmation of compul-
sory purchase orders. Moreover, there are other kinds of rule made under statutory
authority which are not statutory instruments, for example immigration rules under
the Immigration Act 1971 and regulations made by the Electoral Commission under
the Political Parties, Elections and Referendums Act 2000.

Although statutory instrument is the generic term, various names apply to different
kinds of statutory instrument: rules, orders, regulations, warrants, schemes and even
licences and directions. Several of these terms may be used in a single Act to distinguish
different procedures for different purposes. In practice, the term ‘regulation’ is used
mainly for matters of wide general importance. Where the legislation deals with pro-
cedure, rules are generally enacted, for example, the Civil Procedure Rules. With the

CAAC28  8/8/06  4:12 PM  Page 680



 

Chapter 28 · Delegated legislation 681

39 For an official definition of codes of practice, see p 690 below.
40 Human Rights Act 1998, ss 3(2), 4, 21 (1). And see ch 19 C.
41 See P Billings and B Pontin [2001] PL 21.
42 Social Security Administration Act 1992, ss 170, 172–4.
43 Tribunals and Inquiries Act 1992, ss 8, 9. For the Cabinet Office’s Code of Practice in written consul-

tation, see [2002] JR 35.
44 For the effect of failure to consult, see Agricultural Training Board v Aylesbury Mushrooms Ltd [1972]

1 All ER 280; also R v Social Services Secretary, ex p Association of Metropolitan Authorities [1986] 1
All ER 164.

term ‘order’ there is less uniformity; thus an Order in Council may bring into effect
all or part of an Act of Parliament and in town planning law a general development
order contains detailed rules for the control of development.

To add to the scope for confusion, statutes may authorise the making of codes of
practice, guidance and other forms of rules and provide sanctions of various kinds if
they are not followed.39 These measures must be distinguished from the informal adminis-
trative rules (guidelines, circulars, etc.), which are made without express statutory 
authority; they are considered later in this chapter.

A distinction is drawn by the Human Rights Act 1998 between what the Act defines
as ‘primary legislation’ and ‘subordinate legislation’.40 The reason for the distinction
is to protect Acts of Parliament from being set aside or invalidated by the courts 
for inconsistency with Convention rights. However, the demarcation line drawn is 
unsatisfactory in that the Act includes in ‘primary legislation’ various measures that
are not Acts of Parliament. These include measures of the Church Assembly, instru-
ments made under primary legislation that amend Acts of Parliament and also Orders
in Council made under the Crown’s prerogative.41 There is no good reason why, if a
minister uses a Henry VIII clause to amend a statute, and thereby creates inconsistency
with a Convention right, the minister’s action should be treated as if it were an Act of
Parliament.

If delegated legislation is a necessary phenomenon in the modern state, then it is
essential (1) that the process by which it is made should include the consultation of
interests; (2) that Parliament should oversee and supervise the exercise of delegated
powers; (3) that the delegated legislation itself should be published; and (4) that it is
subject to challenge in the courts should reasons for this arise. These matters will now
be examined.

Consultation of interests

Unlike the process of primary legislation, which involves public debate of a Bill in prin-
ciple and in detail as it passes through both Houses, most delegated legislation comes
into force as soon as it is made public, either at once or after a short interval stated
in the document itself. There is no general requirement of prior publicity, and an 
ordinary member of the public has little chance of getting to know about proposed
statutory instruments. But the department proposing to make a new statutory instru-
ment frequently takes steps to consult interests affected by the proposal. Some Acts
make this obligatory. Many kinds of social security regulations must be submitted in
draft to the Social Security Advisory Committee, whose disagreements, if any, with the
Secretary of State must be reported to Parliament along with the regulations.42 So too,
the Council on Tribunals must be consulted before rules of procedure for tribunals and
inquiries are made.43 Several Acts do not specify the bodies to be consulted, leaving it
to the minister to consult with such associations and bodies as appear to him or her
to be affected.44 Where there is a duty to consult, either because of a statutory duty or
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a consistent practice of consultation,45 the courts have laid down the criteria for
proper consultation: it must be undertaken when the proposal is at a formative stage;
sufficient reasons must be given for the proposal to enable an informed response to be
given; adequate time must be allowed for the response to the proposals; and the product
of consultation must be conscientiously taken into account when the ultimate decision
is made.46 Where there is a duty to consult, fairness may require disclosure to an inter-
ested person of the scientific advice on which the minister is proposing to rely.47 Even
where there is no duty to consult before delegated legislation is made, departments 
can obtain much benefit from consulting organisations and interests likely to be
affected, since genuine consultation may promote consensus and may bring in specialised
knowledge from outside government.

Control by Parliament

To what extent does Parliament control or supervise the making of delegated legis-
lation? An answer to this difficult question must deal with various matters: (a) the nature
of the powers conferred; (b) procedures for making statutory instruments; (c) the role of
the House of Lords; (d) technical scrutiny of statutory instruments; and (e) consider-
ing the merits of statutory instruments.

The conferment of powers

Since all delegated legislative powers stem from statute, there is always, at least in 
theory, an opportunity at the committee stage of a Bill to examine clauses that seek 
to delegate legislative powers. As long ago as 1931, the Ministers’ Powers Committee
recommended that Bills conferring such powers should be referred to a standing com-
mittee in each House to report whether there were any objections of principle to them.48

It was only in 1992 that the House of Lords appointed a committee (on the lines of a
committee of the Australian Senate) to consider clauses in Bills proposing to delegate
legislative powers and to receive for each Bill a government memorandum justifying
the proposals. By reporting promptly on such proposals, the committee (renamed in
2001 the Committee on Delegated Powers and Regulatory Reform) aims to discourage
the granting of excessive powers and ensure that appropriate safeguards are included
in parent legislation. Its reports receive no media attention, but it has often succeeded
in persuading the government to accept its views on such questions as the choice of
procedure for parliamentary scrutiny in relation to a specific Bill.49

Procedures for the making of statutory instruments

In delegating legislative powers to government, Parliament typically provides for 
some parliamentary control or oversight to be built into the use of specific powers.
However, two basic reasons for delegating legislative power are pressure on Parlia-
ment’s time and the technical nature of the subjects; the very object of delegation would
be frustrated if Parliament had to approve each instrument in detail. The procedure
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through which a statutory instrument must pass depends on the terms of the parent
Act. The principal procedures are the following:

(a) laying of draft instrument before Parliament, and requiring affirmative resolution
before instrument can be ‘made’;
(b) laying of instrument after it has been made, to come into effect only when
approved by affirmative resolution;
(c) laying of instrument that takes immediate effect, but requires approval by
affirmative resolution within a stated period as a condition of continuance;
(d ) laying of instrument that takes immediate effect, subject to annulment by resolu-
tion of either House;
(e) laying in draft, subject to resolution that no further proceedings be taken – in effect
a direction to the minister not to ‘make’ the instrument;
(f ) laying before Parliament, with no further provision for control.

We may note also that in a few instances a ‘super-affirmative’ procedure has been 
created to deal with exceptional forms of delegated legislation;50 and that some statut-
ory instruments are not required to be laid before Parliament at all.

In cases (a)–(c) (positive procedure), an affirmative resolution of each House (or in
the case of financial instruments, of the Commons alone) is needed if the instrument
is to come into force or to remain in operation. In cases (d) and (e) (negative proced-
ure), no action need be taken in either House unless there is some opposition to the
instrument.

Of these procedures, by far the most common is case (d) (subject to annulment); the
most common of the positive procedures is case (a). Under the positive procedure, 
the minister concerned must secure the affirmative resolution and, if necessary, the 
government must allot time for the resolution to be discussed; current practice is for
the instrument to be debated, however briefly, in a ‘delegated legislation standing 
committee’. Under the negative procedure, it is for any member who so wishes to ‘pray’
that the instrument should be annulled. It has long been impossible to ensure that time
is found to debate all prayers for annulment which have been tabled.51 The situation
has been eased by the greater use of standing committees to debate statutory instru-
ments and by changes in the timetabling of House of Commons business52 but diffi-
culties remain.53

A novel provision made by the European Communities Act 1972 was that a stat-
utory instrument made under s 2(2) should be subject to annulment by a resolution of
either House unless a draft of the instrument had been approved by each House before
the instrument was made.54 Thus the government may choose whether the negative or
positive procedure should be used. Both Labour and Conservative governments have
been criticised for choosing the negative procedure for important measures modifying
Acts of Parliament.55

One feature common to these procedures is that neither House may amend a 
statutory instrument, except for very rare instances where amendment is expressly 
authorised by the parent Act.56 If this were possible, it might involve the House in 
detailed consideration of matters which Parliament had delegated to a minister. Where
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either House is not satisfied with an instrument as it stands, the minister must with-
draw it and start again.

While an Act that delegates powers specifies the particular procedures that apply,
the Statutory Instruments Acts 1946 contains some general requirements. By s 4, where
an instrument must be laid in Parliament after being made, it must in general be laid
before it comes into operation; every copy of such an instrument must show on its face
three dates, showing when it was made, laid and came into operation respectively. What
constitutes laying before Parliament is governed by the practice or direction of each
House57 and an instrument may be laid when Parliament is not sitting. The rule that
an instrument be laid before it comes into operation is clear: although there is no bind-
ing judicial authority on the matter, it is submitted that failure to lay an instrument
prevents it from coming into operation.58 But the position is doubtful in the case of
delegated legislation that is outside the 1946 Act. While under the 1946 Act an inter-
val of one day between laying and operation is sufficient, in practice departments should
ensure that the interval is not less than 21 days.59

By s 5 of the 1946 Act, where an instrument is subject to annulment, as in proced-
ure (d) earlier, there is a uniform period of 40 days during which a prayer for annul-
ment may be moved, exclusive of any time during which Parliament is adjourned for
more than four days or is prorogued or dissolved. Where, as in procedure (e), an instru-
ment is laid in draft but subject to the negative procedure, a similar period of 40 days
applies. In the case of instruments which need an affirmative resolution before they
can come into operation (procedure (b)), no set period is provided as the govern-
ment in each case must decide how urgently the instrument is needed. Under procedure
(c) the length of time during which the affirmative resolution must be secured is stated 
in the parent Act.

The role of the House of Lords

Because of its majority in the House of Commons, the government can almost always
win any vote taken on a statutory instrument. The position is different in the Lords
and in 2000 the royal commission on House of Lords reform considered that a
reformed upper house should make a strong contribution to enhanced scrutiny of 
secondary legislation.60

Although a parent Act may expressly confine control of statutory instruments to
the Commons, the House of Lords is usually granted the same powers of control as the
Commons. Moreover, the procedure under the Parliament Acts 1911 and 1949 for by-
passing the Lords applies to Bills and not to statutory instruments. But it is extremely
rare for the House of Lords to exercise its veto over subordinate legislation. When on
18 June 1968 the House rejected an order containing sanctions against the Rhodesian
government made under the Southern Rhodesia Act 1965,61 this caused the Labour
government to propose (unsuccessfully) to abolish the power of the Lords to veto stat-
utory instruments.62 In 1994 the House of Lords declared that it was entitled to reject
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a statutory instrument and was not bound by a constitutional convention against doing
so.63 In 2000, the House exercised its power, rejecting the Greater London Election
Rules and a related order on election expenses because of a disagreement over grant-
ing candidates a free postal delivery.64 The Lords thus have a power to veto all instru-
ments, except for financial instruments that are laid only in the Commons. There is a
an arguable case for converting the veto power into a delaying power that can in some
way be overridden by the Commons, but the issue should not be decided except as
part of a general restatement of the powers of the second chamber and in the light of
other changes to strengthen parliamentary scrutiny of delegated legislation.

The technical scrutiny of statutory instruments

In the oversight of subordinate legislation, both Houses depend on the work of 
committees advised by qualified persons. All general statutory instruments laid before
Parliament, as well as other statutory orders, come under scrutiny by the Joint Com-
mittee on Statutory Instruments, consisting of seven members appointed from each House.
The members from the Commons meet separately to scrutinise those instruments
which are laid only in the Commons. The joint committee is advised by the Speaker’s
Counsel and by Counsel to the Lord Chairman of committees.

The committee must consider whether the attention of the Houses should be drawn
to an instrument on several legal and procedural grounds. In summary, these are:

(a) that an instrument imposes a charge on public revenues or requires payments to
be made to any government department or public authority or prescribes the amount
of such charge or payments;
(b) that it has been made under an Act that excludes it from challenge in the courts;
(c) that it purports to have retrospective effect where the parent Act does not authorise
this;
(d ) that there has been unjustifiable delay by the department (in publishing it, laying
it in Parliament or in giving notice that it has come into operation before being laid);
(e) that there is doubt as to whether it is intra vires or that it makes an unusual or
unexpected use of the delegated powers;
(f ) that for any reason its form or purport need to be elucidated; or
(g) that its drafting is defective.

Over 1,500 instruments are examined by the committee each year, but relatively 
few instruments are reported to the two Houses.65 Before such a report is made, the
department concerned will have supplied an explanation of the position to the com-
mittee. An adverse report does not necessarily have any effect on the instrument; in
particular, if the committee expresses doubts about the vires of an instrument, that is
a question that only the courts may decide.

Considering the merits of statutory instruments

The Joint Committee on Statutory Instruments does not examine the merits or policy
of an instrument. Occasionally, these matters may be discussed by the whole House 
if a debate is held on an affirmative resolution or on a prayer for annulment, but in
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general such debates are held in delegated legislation standing committees. Several 
such committees are regularly appointed, on the lines of the standing committees used
for the committee stage of Bills.66 In the committee, one and a half hours are allowed
for considering each instrument.67 After this consideration, a vote on the instrument
may be taken in the whole House without further debate. The standing committee 
debate enables important issues to be ventilated, but many such debates are no more
than a formality. It has been proposed that the two Houses should appoint a ‘sifting
committee’ to find out which instruments raise issues of policy that deserve the atten-
tion of Parliament,68 the aim being to enable each House to focus its attention on the
most significant instruments.

A recent development identifying measures that require the particularly close atten-
tion of Parliament relates to a new category of ‘super-affirmative’ instruments that has
been created to legitimise the exercise of new ‘Henry VIII’ powers by ministers to amend
primary legislation. Two instances of such instruments may be mentioned.

One, under the Human Rights Act 1998, s 10, is the ‘remedial order’ by which the
government amends primary legislation to remove an inconsistency with a Convention
right. The other, under the Regulatory Reform Act 2001, amends primary legislation
to ease the burden of a regulatory scheme. The procedure required by each parent Act
provides for greater scrutiny than is usual and requires each House to accept that the
statutory conditions for making the order are satisfied; the period for parliamentary
action is 60 days rather than the usual 40. In the former case, the Joint Committee on
Human Rights has the primary task of scrutiny.69 In the latter case, this is entrusted
to the Regulatory Reform Committee (Commons)70 and the Delegated Powers and
Regulatory Reform Committee (Lords).

In the 2005–6 session of Parliament, two other proposals for ‘super-affirmative’ pro-
cedure were made that raised serious constitutional issues. The Company Law Reform
Bill, part 31, sought to delegate wide powers to the Secretary of State to reform 
company law by instruments subject to a super-affirmative procedure; the avowed 
intention was to make it unnecessary for future Bills reforming company law to be
passed by Parliament! The Legislative and Regulatory Reform Bill was said to have a
double motive: (a) to widen the power to amend primary legislation contained in the
Regulatory Reform Act 2001 and (b) to enable reports from the Law Commission for
law reform to be enacted, in each case by order subject to super-affirmative procedure.
The latter proposal was rightly criticised on constitutional grounds, since it would 
enable ministers, by order subject to minimal safeguards, to reform any part of statute
law or common law. If the underlying problem is the difficulty of finding time for such
reforms by normal legislative process, the government should reconsider its priorities
in determining its legislative programme, rather than taking powers that would (for
instance) prevent Parliament from amending ministers’ proposals.71

In order that each House may inform itself about EC secondary legislation, com-
mittees of the two Houses exercise functions comparable with those of the committees
which deal with statutory instruments.72
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This account of secondary legislation is confined to the Westminster Parliament. Under
the Scotland Act 1998, on matters within the devolved competence of the Scottish Parlia-
ment, responsibility for subordinate instruments is transferred to members of the Scottish
Executive and the task of scrutinising such instruments to the Scottish Parliament.73 By
contrast, the National Assembly of Wales has no power to make primary legislation,
but is itself responsible for making subordinate legislation affecting Wales that was
previously the task of the Secretary of State for Wales and other ministers.74

Publication of statutory instruments

Although it is desirable that all legislation should be publicised before it takes effect,
there are some matters, for example changes in indirect taxation, where the object of
the legislation would be defeated if it had to be made known to the public in advance
of enactment. The Statutory Instruments Act allows that for essential reasons a stat-
utory instrument may come into operation even before it is laid before Parliament, 
with the safeguard that the Lord Chancellor and the Speaker must be provided with
an immediate explanation. Further, a uniform procedure exists for numbering, print-
ing, publishing and citing statutory instruments.75 An instrument classified as local by
reason of its subject matter and certain classes of general instrument may be exempted
from the requirements of printing and sale. Each year is published a collected edition
of all general instruments made during the year which are still operative. It is a defence
in proceedings for breach of a statutory instrument to prove that it had not been issued
by the Stationery Office at the date of the alleged breach, unless it is shown by the
prosecutor that reasonable steps had been taken to bring the purport of the instrument
to the notice of the public, or of persons likely to be affected by it, or of the person
charged.76 Thus ignorance of a statutory instrument is no defence, but failure to issue
it may in certain circumstances be a defence. Where regulations impose restrictions on
Convention rights, there is a strong argument that they must be published before the
restrictions can be said to be ‘prescribed by law’.77

Challenge in the courts

If made in accordance with the prescribed procedure, and within the powers conferred
by the parent Act, a statutory instrument is as much part of the law as the statute 
itself. The essential difference between statute and statutory instrument is that, unlike
Parliament, a minister’s powers are limited. Consequently, if a department attempts to
enforce a statutory instrument against an individual, the individual may as a defence
question the validity of the instrument. The courts have power to decide this question
even though the instrument has been approved by resolution of each House of
Parliament.78
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The validity of a statutory instrument may be challenged on two main grounds: 
(a) that the content or substance of the instrument is ultra vires the parent Act; (b) that
the correct procedure has not been followed in making the instrument. The chances
of success in such a challenge depend essentially on the terms of the parent Act, as
interpreted by the court.79 The duty under the Human Rights Act 1998, s 3(1), to 
interpret legislation consistently with Convention rights where it is possible to do so,
significantly widens the scope for challenges to the validity of delegated legislation. To
summarise a complex matter, except where the parent Act expressly or by necessary
implication authorises regulations to be made that infringe Convention rights, a gen-
eral power to make regulations on a given subject must be interpreted as excluding
power to make regulations that infringe Convention rights.80 The Human Rights Act
thus widened the power of the courts to strike down a secondary instrument where it
is not possible to interpret the instrument consistently with Convention rights, even
though apart from the 1998 Act the regulation would be within the powers conferred
by the parent Act. But the court may not strike down secondary legislation where prim-
ary legislation prevents the secondary legislation being made in any other terms.81 In
the latter case, the court may, under the 1998 Act, s 5, declare that the regulation is
incompatible with a Convention right.

Quite apart from the Human Rights Act, there is a long-established presumption 
of interpretation that Parliament does not intend delegated powers to be exercised for
certain purposes unless by express words or by necessary implication it has clearly 
authorised them. The principles that no one should be deprived of access to the courts
except by clear words of Parliament and that there is no power to levy a tax without
clear authority are illustrated in cases arising out of defence regulations made during
the First World War.82 The former principle was applied in 1997 when an order by
the Lord Chancellor increasing the court fees payable for litigation and requiring them
to be paid by someone on income support was held to deprive that person of the con-
stitutional right of access to the courts.83 That basic principles can cut down the width
of even such expressions as ‘power to make such regulations as seem to the minister
to be necessary’ was illustrated in Commissioners of Customs and Excise v Cure and
Deeley Ltd.

The Finance (No 2) Act 1940 empowered the Commissioners to make regulations providing for any
matter for which provision appeared to them to be necessary for giving effect to the statutory provi-
sions relating to purchase tax. Regulations were made under which, if proper tax returns were not
submitted by manufacturers, the Commissioners might determine the amount of tax due, ‘which amount
shall be deemed to be the proper tax due’, unless within seven days the taxpayer satisfied the
Commissioners that some other sum was due. Held that the regulation was invalid in that it purported
to prevent the taxpayer proving in a court the amount of tax actually due, and substituted for the tax
authorised by Parliament some other sum arbitrarily determined by the Commissioners.84

By similar reasoning a court might declare invalid a statutory instrument which pur-
ported to have retrospective effect in the absence of clear authority from Parliament.
In 1973, the Court of Session declared ultra vires a regulation made by the Secretary

CAAC28  8/8/06  4:12 PM  Page 688



 

Chapter 28 · Delegated legislation 689

85 Malloch v Aberdeen Corpn 1974 SLT 253; and see Education (Scotland) Act 1973.
86 Raymond v Honey [1983] AC 1 and R v Home Secretary, ex p Leech [1994] QB 198.
87 [1971] AC 632. And see D N MacCormick (1970) 86 LQR 171.
88 DPP v Hutchinson [1990] 2 AC 783. And see note 99 below.
89 R v Social Security Secretary, ex p Joint Council for Welfare of Immigrants [1996] 4 All ER 385.
90 Maynard v Osmond [1977] QB 240; Cinnamond v British Airports Authority [1980] 2 All ER 368; R v

Home Secretary, ex p Javed [2001] EWCA 789, [2002] QB 129.
91 R v Environment Secretary, ex p Hammersmith BC [1991] 1 AC 521, applying Notts CC v Environment

Secretary [1986] AC 240 (C M G Himsworth [1986] PL 374, [1991] PL 76).
92 The Aylesbury Mushrooms case, note 44 above.
93 R v Social Services Secretary, ex p Association of Metropolitan Authorities [1986] 1 All ER 164.
94 De Smith, Woolf and Jowell, Judicial Review, pp 265–74; and ch 30 B.
95 Dunkley v Evans [1981] 3 All ER 285; the Aylesbury Mushrooms case, note 44 above.
96 DPP v Hutchinson [1990] 2 AC 783 (A W Bradley [1990] PL 293); and R v IRC, ex p Woolwich Building

Society [1991] 4 All ER 92. Cf R (Confederation of Passenger Transport) v Humber Bridge Board [2003]
EWCA 842, [2004] QB 310 (power of court to remedy evident mistake in statutory instrument).

of State for Scotland which sought to remove from qualified teachers the right to 
continue teaching without first registering with a statutory Teaching Council.85 In 1982,
the Home Secretary’s power to make rules for the management of prisons was held
not to permit him to make rules fettering a prisoner’s right of access to the courts.86

But in McEldowney v Forde, which concerned the freedom of association in Northern
Ireland, the House of Lords by 3–2 upheld a remarkably phrased ban on republican
clubs imposed by the Northern Ireland Minister for Home Affairs,87 a decision that
seems indefensible under the Human Rights Act today. In 1990, by-laws made by the
Defence Secretary barring access to Greenham Common, then a nuclear missile base,
were held ultra vires because they ignored the provision in the Military Lands Act 1892
that such by-laws must not prejudicially affect the rights of the commoners.88 Social
security regulations which deprived certain asylum seekers of all benefits while their
appeals for asylum were pending were unlawful because their effect was to prevent the
right to appeal from being exercised.89

In reviewing delegated legislation, the courts do not lightly strike down a statutory
instrument, but if necessary they may apply a test of unreasonableness where a regu-
lation is so unreasonable that Parliament cannot be taken as having authorised it to
be made under the Act in question.90 However, where an order by the Environment
Secretary ‘capping’ local councils’ expenditure was subject to approval by resolution
of the Commons, the House of Lords held that if the order came within the ‘four 
corners’ of the parent statute it was subject to review for unreasonableness only on 
the extreme grounds of bad faith, improper motive or manifest absurdity.91

A serious procedural error by the department concerned could lead to an instrument
being declared invalid. Where there was a duty to consult interested organisations before
regulations were made, it was held that the mere sending of a letter to an organisation
did not amount to consultation;92 and no effective consultation occurred when a
department failed to allow sufficient time for this.93 But not every procedural error 
vitiates the statutory instrument; some procedural requirements are held to be dir-
ectory (that is, of such a kind that failure to comply with them does not invalidate the
instrument) and not mandatory or imperative.94

Where either on grounds of substance or procedure an instrument is to some extent
defective, this does not necessarily mean that the whole instrument is a nullity; it may
still be operative to its lawful extent or be binding upon persons not affected by the
defect of procedure.95 The decision of when such ‘severance’ is permissible may involve
a textual, or ‘blue pencil’ test (does deletion of the offending phrase or sentence leave
a grammatical and coherent text?) and also a test of whether, after deletion of the unlaw-
ful part, the substance of the provision remains essentially unchanged in purpose and
effect from what had been intended.96
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It was at one time believed that if the parent Act provided that regulations when
made should have effect ‘as if enacted in this Act’, the courts could not inquire into the
validity of the regulations; however, this expression in the parent Act adds nothing to
the binding effect of a properly made instrument.97 Where a tribunal must adjudicate
on the rights of an individual and the extent of those rights is directly affected by a
regulation, the tribunal must if necessary decide whether the regulation is valid;98 its
decision on this issue will be subject to appeal or review. So too, if someone is prose-
cuted for breach of a regulation or by-law, it is always a good defence in law for the
defendant to show that the instrument in question is invalid.99

By-laws are a form of delegated legislation that generally applies only in a particular
locality or certain public places (for example, airports). They are usually made by a
local council or a statutory undertaking and are subject to ministerial confirmation before
they take effect. The courts formerly exercised greater control over by-laws than over
departmental regulations.100

Administrative rule-making

Legislation by statutory instrument is more flexible than primary legislation, since the
law can be changed without the need for a Bill to pass through Parliament. Nonethe-
less, statutory instrument procedures are complex and the instruments are expressed
in formal language. In government today, many less formal methods of rule-making
are used. Such methods are sometimes directly authorised by Act of Parliament, but
rules so made may have an uncertain legal status (for example, immigration rules 
made under the Immigration Act 1971).101 Two forms of rule-making that are often
authorised by statute are codes of practice and administrative guidelines or notes of
guidance.102 The Cabinet Office has defined codes of practice in the following way.

A code of practice is an authoritative statement of practice to be followed in some field. It
typically differs from legislation in that it offers guidance rather than imposing requirements:
its prescriptions are not hard and fast rules but guidelines which may allow considerable lati-
tude in their practical application and may be departed from in appropriate circumstances.
The provisions of a code are not directly enforceable by legal proceedings, which is not to
say that they may not have significant legal effects. A code of practice, unlike a legislative
text, may also contain explanatory material and argument.103

Although codes of practice and guidance do not have the force of delegated legis-
lation and generally do not have a mandatory effect,104 the issuing department may be
expected either to observe them or take steps to change them.105 A local authority or
a body such as an NHS trust must follow statutory guidance from central government
except where it can state good reasons for not doing so.106
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Depending on the parent Act, these rules may totally evade the procedures for 
parliamentary control described earlier. In fact, many administrative rules are issued
without direct statutory authority. This phenomenon was once described as ‘adminis-
trative quasi-legislation’,107 when it was related to the practice of issuing the official
interpretation of doubtful points in statutes and of stating concessions that would 
be made in individual cases. The practice has continued, for the revenue authorities
often choose to waive the application of over-harsh laws rather than seek changes 
in the legislation. In 1979, the then Inland Revenue’s use of executive discretion rather
than a statutory basis for assessing tax was described by the House of Lords as uncon-
stitutional.108 As Walton J had said: ‘One should be taxed by law, and not be untaxed
by concession.’109

In many areas of government, such as town planning, education and health, minis-
terial statements of policy and circulars to local authorities have a practical effect which
falls little short of declaring or modifying the law. On matters of general policy where
controversial issues are involved, government by circular is not a satisfactory substitute
for legislation. Nor can such circulars require the performance of unlawful acts.110

Informal rule-making is frequently adopted by departments in order that wide dis-
cretion vested in public authorities may be exercised by officials in a reasonably 
uniform manner.111 In the past, many authorities were reluctant to publish such rules,
which caused problems when a person affected by them had a right of appeal to a tri-
bunal or wished to know the reasons for a decision. Secrecy has been maintained when
changes have been made in published rules or policies and the government wishes to
avoid the changes becoming known. This occurred notably with the changed policies
on the export of defence-related equipment to Iraq, which the Scott report found caused
ministers repeatedly to give misleading answers to MPs.112 Like any large organisation,
a department may wish to give instructions to its staff on purely internal matters with-
out publishing them. But rules which directly affect the individual should be published.
Problems arising out of the use of departmental rules have frequently come before the
Parliamentary Ombudsman, most notably in the Sachsenhausen case113 and are also
likely to arise in the context of European Convention rights.114

Steps to encourage greater openness in government have alleviated some of the 
problems relating to departmental rules. The former non-statutory code of practice on
access to government information, policed by the Parliamentary Ombudsman, obliged
departments (inter alia):

to publish or otherwise make available explanatory material on departments’ dealing with the
public (including such rules, procedures, internal guidance to officials, and similar adminis-
trative manuals as will assist better understanding of departmental action in dealing with the
public) except where publication could prejudice any matter which should properly be kept
confidential under Part II of the Code.115
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These matters are now dealt with by the Freedom of Information Act 2000 (and 
its Scottish equivalent), which gives a statutory right to information held by public 
authorities covered by the Act, subject to exemptions for particular categories of infor-
mation. These public authorities are also required to adopt and maintain a publication
scheme approved by the Information Commissioner.116 The schemes must specify the
classes of information to be published, and may include policies and procedures of 
the public authority in question.117
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Chapter 29

ADMINISTRATIVE JUSTICE

The title of this chapter might seem a contradiction in terms: there are such marked
differences between the way in which decisions are made by civil servants and ministers
on the one hand, and by the courts on the other, that the two systems, administration
and justice, should be kept quite separate. However, as we will see in relation to the
judicial control of administrative action, there is a strong tendency in public law for
principles derived from the courts, such as the doctrine of natural justice,1 to be applied
to administrative decisions. The same tendency applies to the development of institu-
tions within government. In his seminal book, Justice and Administrative Law, first
published in 1928, Robson described the extent to which ‘trial by Whitehall’ had devel-
oped in the British constitution. He argued that the judicial powers given to adminis-
trative bodies served to promote the welfare of society and that administrative justice
could become ‘as well-founded and broad-based as any other kind of justice now known
to us and embodied in human institutions’.2 Today, the significance of administrative
justice is seen in the decisions of the European Court of Human Rights interpreting
art 6 of the European Convention.3

In this chapter, we examine institutions and procedures concerned with an exten-
sive area of decision-making that lies somewhere between the world of government
departments on one hand and that of the law courts on the other. This territory is liable
to become a battleground as competing interests from the administrative and legal worlds
struggle to occupy it. In one sector of the territory that was formerly under strong depart-
mental influence, namely administrative tribunals, the judicial model of decision-making
now holds sway. The British system of tribunals, today best referred to without the
adjective ‘administrative’, will be outlined in section A of this chapter. In another sector,
that of public inquiries (considered in section B), government departments exercise the
dominant influence over the procedures and the decisions that are made. Further, when
things go wrong in government, impartial means are needed for discovering what 
happened so that those responsible may be called to account. Section C deals with inquiries
appointed under the Inquiries Act 2005 (replacing the former Tribunals of Inquiry
(Evidence) Act 1921), that allows techniques of judicial investigation to be applied 
to major scandals and disasters. Section D is concerned with the Ombudsman. The
mission of this office is to investigate individual complaints about governmental action
and to remedy injustice that official errors have caused, but the Ombudsman carries
out this mission by investigatory means which owe little to traditional court procedures.
Before we examine these sectors of administrative justice separately, a brief discussion
of the role of tribunals and inquiries may be helpful.
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When Parliament authorises new forms of public service or regulation, it is inevit-
able that questions and disputes will arise out of the application of the legislation. There
are three main forms of provision for settling such questions and disputes: (a) by con-
ferring new jurisdiction on the ordinary civil courts; (b) by creating new machinery in
the form of a tribunal; (c) by leaving all decisions to the authority with primary respons-
ibility for the scheme, whether it be local authority or central department. In case (c),
the Act may create rights of appeal (for example, from a local council to a central depart-
ment), or it may require a hearing or public inquiry to be held before certain decisions
are made. If decisions are entrusted entirely to a public authority, it may be desirable
for someone who is dissatisfied with a decision to be able to seek review at a higher
level within the authority. Whether or not such provision is made, the procedure of
judicial review exists to supervise the legality of decisions. But reliance on judicial 
review, which should be an exceptional remedy, is not adequate to ensure the quality
of numerous decisions at first instance. In such cases, there is likely to be a need for
an appeal to a court or tribunal, possibly after the original decision has been reviewed
administratively.4

There are important distinctions to be drawn between tribunal decisions and depart-
mental decisions involving a public inquiry. The Franks report of 1957 made it clear
that tribunals and inquiries differ in their constitutional status and functions. No 
tribunal should appear merely to be part of the departmental structure, for the typical
tribunal exercises functions which are essentially judicial in character, although of a
specialised nature. As the Franks committee stated:

We consider that tribunals should properly be regarded as machinery provided by Parliament
for adjudication rather than as part of the machinery of administration. The essential point
is that in all these cases Parliament has deliberately provided for a decision outside and inde-
pendent of the Department concerned.5

On the other hand, the public inquiry, while it grants citizens affected by official
proposals some safeguard against ill-informed and hasty decisions, is essentially a step
in a complex process which leads to a departmental decision for which a minister is
responsible to Parliament.

Structures of administrative justice are affected by changing pressures on government.
As we saw in chapter 20 B, the system for immigration appeals has been changed 
several times in recent years and so has the appeals structure in such fields as social
security and education. An appeal structure must be able to cope with fluctuations in
the caseload and also to stand scrutiny under art 6 of the European Convention on
Human Rights. A large question examined in 2001 was whether a coordinated system
of tribunals across the whole of government should be created to replace the exist-
ence of numerous piecemeal tribunals, each with its own jurisdiction.6 Developments
such as these reinforce the conclusion of the Franks committee in 1957 that internal
administrative procedures are not enough to protect the individual’s interests. All 
powers of government should be exercised fairly – but principles of openness, fairness
and impartiality are more likely to be maintained when there are statutory procedures
designed to promote these qualities.
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A. Tribunals7

Reasons for creation of tribunals

For many centuries Britain has had specialised courts in addition to the courts of gen-
eral jurisdiction. Medieval merchants had their courts of pie poudre; the tin miners of
Devon and Cornwall had their courts of Stannaries.8 The growth of the welfare state
led to the creation of many procedures for settling disputes. The National Insurance
Act of 1911, which created the first British social insurance scheme, provided for the
adjudication of disputes by new administrative agencies by creating a right of appeal
to an independent panel. The history of social security appeals is central to the history
of tribunals in the 20th century: after 1945, the structure of appeals became a notable
feature of the welfare state.9 The present social security scheme includes a complex struc-
ture for resolving disputes concerning the benefits or pension payable to claimants.

The creation of tribunals was sometimes in the past considered to endanger the posi-
tion of the judiciary and the authority of the law administered in the ordinary courts.10

The right of access to the courts is indeed an important safeguard for the citizen, but
the machinery of the courts is not suited for settling every dispute arising out of the
work of government. One reason for this is the need for specialised knowledge if 
certain disputes are to be resolved fairly and economically. Areas such as taxation, social
security or immigration embody complex systems of regulation which require innumer-
able decisions to be made by officials trained in those specialisms. The ordinary courts
could not deal with the mass of appeals from such decisions unless they, the legal 
profession and legal aid were organised quite differently. While policy decisions and
oversight of a department’s work are entrusted to ministers, most schemes require a
structure of rules which officials may apply without constant recourse to the minister,
a fact which underlies the present use in Whitehall of executive agencies.11 In such schemes,
individuals are likely to need a right of appeal from official decisions to a tribunal designed
with a particular area of government in mind. This is a better remedy against poor
decisions than the principle of ministerial responsibility.

In other areas of government, there may be more need to retain power to decide 
in the hands of the department and the minister. This was the case until 2006 with the
regulation of civil aviation, where scheduled flights between the United Kingdom and
non-EU countries were licensed by the Civil Aviation Authority, but with ultimate con-
trol retained by the Secretary of State, to whom appeals against licensing decisions could
be brought.12 In other fields, such as social security, the rules applicable are laid down
in statutes or statutory instruments, and the duty of applying them is vested in tribunals,
for whose decisions no minister is responsible and which the government can control
only by amending the statutory rules. Here the relationship between minister and 
tribunal is very similar to that which exists between the government and the judiciary.
Such tribunals exist not because they exercise a political discretion which it would be

CAAC29  8/8/06  4:13 PM  Page 695



 

696 Part IV · Administrative law

13 Cf the distinction between ‘policy-oriented’ and ‘court-substitute’ tribunals: Farmer, ch 8, and H Genn,
in Richardson and Genn (eds), ch 11 (note 7 above).

14 Street, Justice in the Welfare State, p 3.
15 See Transforming Public Services (note 4 above), ch 2.
16 Cmnd 218, 1957, p 9.
17 Procedures for resolving housing disputes are again under review: Transforming Public Services, above,

annexe D.
18 See H Genn, note 13 above.
19 See e.g. R v Deputy Industrial Injuries Commissioner, ex p Moore [1965] 1 QB 456.

inappropriate to confer on the judges, but because they do the work of adjudication
required more efficiently than the courts.13

This approach can be justified on several grounds. As was said in relation to claims
for social security, ‘For these cases we do not want a Rolls-Royce system of justice,’14

a comment made long before the concept of proportionate dispute resolution was 
formulated.15 Practical factors that have favoured the setting up of tribunals include:
the desire for a procedure which avoids the formality of the courts; the need, in imple-
menting a new social policy, for the speedy, cheap and decentralised determination of
many individual cases; and the need for expert and specialised knowledge on the part
of the tribunal, which may include not only lawyers but also other professionals with
relevant experience. Another characteristic of tribunals is that the legal profession has
no monopoly of the right to represent those appearing before tribunals. This alone makes
tribunals more accessible to the public than the courts, since an individual’s case may
often be presented effectively by a trade union official, an accountant, a surveyor, a
social worker or a friend.

At a time when the judicial status of tribunals had not been clearly established, there
was a traditional preference for the use of courts rather than tribunals. Thus, in the
view of the Franks committee, ‘a decision should be entrusted to a court rather than
to a tribunal in the absence of special considerations which make a tribunal more 
suitable’.16 However, in 1957 the comparison being made was between the ordinary
courts and tribunals as they existed at that time. There have been many changes since
then in the procedures and operation of both tribunals and courts. Today there is a
striking overlap between the types of decision made by courts and tribunals and also
the procedures by which they are made. For example, in deciding claims for unfair 
dismissal and discrimination brought by employees against employers, employment 
tribunals are making decisions that in other legal systems are entrusted to a labour
court. Conversely, under Part VII of the Housing Act 1996, if a homeless person is
aggrieved by a local authority’s decision, he or she must first ask for the decision to
be reviewed and, if still dissatisfied, can appeal to the county court on a point of law.
Jurisdiction in homelessness cases could well have been entrusted to a housing tribunal,
had such a tribunal existed. In that event, the right of appeal need not have been confined
to points of law.17

In reality, the essential qualities of adjudication apply to both tribunals and courts.
The right to a fair hearing before an independent and impartial court or tribunal that
arises under art 6 ECHR does not depend on the name of the decision maker. It is 
fundamental that neither judges nor tribunal members should be subject to dismissal
when a government department is dissatisfied with their decisions. Procedures in a 
tribunal are often said to be informal. But informality is difficult to reconcile with the
need for legal precision18 and tribunal procedures are not always less formal than pro-
cedures in a comparable court. When a county court is dealing with a small claim through
arbitration, it adopts very informal procedure. In general, tribunals are not bound by
the rules of evidence observed in courts, but minimum standards of evidence and proof
must be observed if justice is to be done.19
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Some tribunals (for example, employment tribunals) differ from courts in that they
are constituted not by a lawyer sitting as sole judge, but by a legal chairman sitting
with two lay people with relevant experience. However, in 2005 many tribunals (e.g.
those dealing with immigration and many social security appeals) took the form of a
lawyer sitting alone. A safeguard common to all tribunals is that it should be possible
to challenge their decisions on points of law, whether by appeal to a higher court or
tribunal or by way of judicial review. A related safeguard is that reasons should be
given for their decisions. In 1957, many tribunals were perceived to provide ‘second-
class justice’, using procedures that fell below those of the courts in their lack of open-
ness and impartiality. Since then, standards and expectations have been transformed.
Today, leaving aside questions of organisation, it is impossible to describe the functions
of tribunals except in terms that also apply to courts.

Organisation and classification of tribunals

In 2001, for the first time since the Franks report of 1957, a review of all tribunals
was conducted. It was undertaken for the Lord Chancellor by a retired Court of Appeal
judge, Sir Andrew Leggatt, assisted by an expert panel.20 He found that, leaving regu-
latory bodies to one side, there were some 70 different tribunals in England and Wales,
between them disposing of nearly a million cases each year. But of the 70 tribunals,
only 20 heard more than 500 cases a year: many of the tribunals were defunct and
some had never met. Leggatt criticised the lack of system in tribunals, commenting 
that tribunals had grown up in a haphazard way, created piecemeal by legislation and
separately administered by government departments with wide variations of approach,
in a way that (in his view) took more account of departmental needs than the con-
venience of tribunal users. He proposed the creation of what would indeed be a 
system of administrative justice, ‘a single, overarching structure’ that would give the
individual improved access to all tribunals. Although this would involve reorganising
the structure and servicing of tribunals, many existing tribunals, particularly those 
with large caseloads, would continue to function with little practical change being 
necessary.

There is certainly no need for there to be as many as 70 tribunal systems. The Leggatt
review proposed that there should be a single tribunal system, administered by an 
integrated tribunal service, and operating in nine divisions according to subject matter.
Before we examine the government response to these proposals, the following sum-
mary concerning the operation of tribunals in England and Wales is mainly derived
from the report of the Council on Tribunals for 2004/5;21 figures in square brackets
show the number of cases decided by a tribunal in the relevant year.

1 Education. Under this heading are included the independent panels set up under
the School Standards and Framework Act 1998 to hear appeals in respect of school
admissions [59,420] and panels under the same Act that hear appeals against the per-
manent exclusion of pupils from school [1,050].22 The main function of the Special
Educational Needs and Disability Tribunal [1,242] is to determine disputes between 
a local education authority and a parent over the provision for a child with special
educational needs.23
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2 Employment. Employment tribunals exercise a very active jurisdiction over such mat-
ters as claims for unfair dismissal, unlawful discrimination (race, sex and disability),
equal pay, breach of contract and redundancy [84,675 new cases received; 29,688 decided
by tribunals; 68,614 withdrawn]. Appeal from the tribunals lies to the Employment
Appeal Tribunal, which despite its name is not subject to supervision by the Council
on Tribunals. Unlike most tribunals but like the civil courts, employment tribunals pre-
dominantly deal with disputes between two private parties (employee and employer),
not between the individual and a public authority, nor has the dispute generally been
the subject of decision by a civil servant. For these reasons, it can be argued that they
do not properly come within the topic of ‘administrative justice’. But the government
wishes them to be treated along with other tribunals in reforming the tribunal system,
having rejected the possibility of their becoming part of the system of courts.24

3 Finance/revenue. The main tribunals under this heading are the authorities that
adjudicate on tax disputes, in particular the general commissioners of income tax 
[16,562], the special commissioners [120], and the VAT and Duties Tribunal [728].
The Financial Services and Markets Tribunal [10] hears appeals concerning financial
services regulation.

4 Health and care. The Mental Health Review Tribunal decides cases relating to a
patient’s compulsory detention in hospital for assessment or treatment for mental dis-
order [12,194].25 This group includes the Care Standards Tribunal, that hears appeals
on the registration of children’s, nursing and care homes [45], and the Family Health
Services Appeal Authority [42].

5 Immigration and asylum. In 2004, immigration adjudicators decided 100,034 cases,
excluding bail cases; the Immigration Appeal Tribunal decided 47,009 cases.26 Under
this heading there are also asylum support adjudicators [815] and the Immigration Services
Tribunal [11].

6 Property/land/local government. The principal tribunals are the valuation tribunals,
concerned with valuing property for purposes of local taxation [42,203], rent assess-
ment panels, that sit also as leasehold valuation tribunals [in total, 5,008], the adju-
dicator to the Land Registry [557], the Lands Tribunal [206] and the Agricultural Lands
Tribunal [79].

7 Social security/pensions/criminal injuries compensation. Under this heading come
the pension appeal tribunals [2,854] and the Criminal Injuries Compensation Appeal
Panel [3,663] as well as the Appeals Service [140,306]. The Appeals Service is respons-
ible for tribunals that decide appeals relating to social security benefits, child support,
vaccine damage, tax credit, council tax benefit and housing benefit.27 The tribunals may
consist of a lawyer sitting alone, but for complex cases of child support, housing benefit
and council tax benefit, a lawyer may sit with an accountant; for disability allowance
appeals, a lawyer sits with a medical practitioner and a person with experience of 
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disabilities; for disablement appeals relating to industrial accidents, the lawyer may sit
with two medical consultants. Appeals lie to the Social Security and Child Support
Commissioners [6,205].

8 Transport. Various tribunals are concerned with questions arising from schemes for
regulating private and public transport. They include parking adjudicators [47,356],
road user charging adjudicators [26,183], the Traffic Commissioners [1,823] and the
Transport Tribunal [463].

9 Other tribunals. Leaving aside the many tribunals that are effectively moribund, other
tribunals include adjudicators in the Office of Fair Trading (consumer credit licensing
and the regulation of estate agents) [128], the Comptroller-General of patents, designs
and trade marks [259 in the three categories], the Competition Appeal Tribunal [8]
and the Copyright Tribunal.

Some tribunals and related procedures are not included in the above grouping, mainly
because they are not subject to the supervision of the Council on Tribunals. They include
the Investigatory Powers Tribunal, created by the Regulation of Investigatory Powers
Act 2000, and the Proscribed Organisations Appeal Commission, that hears appeals
under the Terrorism Act 2000, s 5 and sch 3, against refusals by the Home Secretary to
de-proscribe organisations. National security is a primary concern of both these bodies.
There are also certain decisions for which there is no right of appeal to a tribunal, but
which are subject to statutory procedures for administrative review: if such proced-
ures are used without success, the individual may apply for judicial review. This applies
to discretionary payments from the Social Fund, intended to be a residual way of meet-
ing acute hardship, and now administered by the agency known as Jobcentre Plus. 
The statutory procedure includes review of decisions by another officer and then by a
Social Fund inspector, acting under the guidance of the Social Fund Commissioner.28

Another excluded category consists of professional regulatory bodies. These disciplin-
ary bodies usually exercise statutory powers of adjudication and are tribunals in all 
but name, but they have not been placed under the supervision of the Council on
Tribunals.

The government’s response to the Leggatt review

As we have seen, the Leggatt review proposed the creation of ‘a single, overarching
structure’ for the tribunals listed above, organised in nine functional divisions broadly
similar to the above groups. In 2003, the government decided to bring together 
tribunals dealing with matters concerning central government (but not those dealing
with devolved or local powers) to form a single tribunal service. The service would be
‘a distinct part of the justice system’, within the Department for Constitutional Affairs,
but would ‘reflect the needs and specialisms of individual jurisdictions’. The first stage
of the reform would affect the ten tribunals with the largest caseloads, several of whom
are already administered by the Department for Constitutional Affairs.29 In June 2004,
a white paper, Transforming Public Services: Complaints, Redress and Tribunals,
explained more fully what would be involved in accepting Leggatt’s key recommen-
dations.30 The ambitious and broad perspective adopted by the government is seen in 
this quotation:
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What we need to do is to create the unified tribunal system recommended by Sir Andrew Leggatt
but transform it into a new type of organisation which will not only provide formal hearings
and authoritative rulings where these are needed but will have as well a mission to resolve
disputes fairly and informally either by itself or in partnership with the decision-making depart-
ment, other institutions and the advice sector.31

The intention is that the ten busiest tribunals, including employment tribunals, will be
brought into a new tribunals agency within the Department for Constitutional Affairs,
and there will be a unified Tribunals Service. The tribunals will still function separately,
but will share common facilities (such as premises for hearings); common procedures
will be developed, with the creation of a ‘tribunals procedure committee’ to make 
procedural rules;32 and tribunal personnel will be expected to serve in more than one
tribunal. It is planned to ‘create a single judicial office for those sitting in first-tier tri-
bunals’.33 Tribunal members will be appointed on the recommendation of the Judicial
Appointments Commission established by the Constitutional Reform Act 2005;34

this will further secure the independence of tribunals and extend the diversity of their
membership. The president of the new tribunal system will be a judge from the Court
of Appeal, appointed by the Lord Chief Justice; and judges will be appointed as pres-
idents of the major tribunals.

As well as these organisational and structural proposals, the white paper sought to
change the approach taken to resolving disputes and providing redress, emphasising
that decision-taking by tribunals is only one process by which administrative justice
can be done in a way that meets the needs of the individual and the public service. 
It is envisaged that in future the tribunal service will, as with the civil courts, become
concerned with case management. Moreover, the existence of a right to a tribunal 
decision is said to be compatible with the use of other processes (for instance, of an
ombudsman type) to redress individual grievances.35

Some steps in this programme, such as the administrative creation of a single tribunal
service, do not require legislation. To enable the full scheme of reform to be implemented,
primary legislation will be necessary. However, by 2006 the government had found
no space for this in its legislative programme.

‘First instance’ decisions and appeals
The tribunals so far mentioned may loosely be said to be exercising jurisdiction at first
instance, but if we consider how cases reach tribunals, we will see that this statement
is potentially misleading. Apart from employment tribunals, the right of appeal to a
tribunal arises only where a public body or official (for example, a tax inspector or an
immigration officer) has made a decision that the individual disputes. In many cases,
whether or not it is required by law, the agency concerned may arrange for such a
decision to be subject to internal review. Thus, these ‘first instance’ tribunals typically
hear appeals brought against a prior administrative decision. One consequence of this,
if the need for individuals to appeal is to be reduced, is the importance of making 
certain that government departments take all reasonable steps to ensure that they ‘get
decisions right first time’.36

In respect of many but not all ‘first instance’ tribunals, the legislation provides a 
further appeal from their decisions. In 1957, the Franks committee considered that the
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ideal appeal structure took the form of a general appeal from the tribunal of first instance
to an appellate tribunal and that all tribunal decisions should be subject to review by
the courts on points of law.37 That ideal structure has seldom been adopted. Indeed,
the confusing complexity and lack of system in relation to tribunals generally extend
to the piecemeal provision made for appeals.38 In some cases, an appeal from the first
tribunal lies to an appellate tribunal. This applies to social security and child support,
where appeals lie to the Social Security and Child Support Commissioners;39 and finan-
cial and revenue matters, where appeals go to the Income Tax, VAT and Duties Appeal
Tribunal. In place of an appeal from a first instance tribunal to an appellate tribunal,
legislation may provide for appeal to the High Court on a point of law, as with the
Special Educational Needs and Disability Tribunal. From some appellate tribunals, there
is a further appeal to the High Court or, from the Social Security and Child Support
Commissioners and the Employment Appeal Tribunal, an appeal to the Court of Appeal.
Where no right of appeal is provided in the legislation, the decisions and procedures
of a tribunal are subject to judicial review.40

To rationalise provision for appeals, Leggatt proposed that the new tribunal struc-
ture should include an appeals division. This division would include existing appellate
tribunals, such as the Social Security and Child Support Commissioners. It would also
provide a structure within which appeals might be brought from first instance tribunals
where at present no such right exists. In 2004, this broad approach was favoured by
the government, which proposed to create ‘a simple and coherent appellate system, based
upon the principle that tribunal cases should only go to the courts when issues of the
weight and importance normally decided by an appeal court need to be resolved’.41

This scheme will involve the creation of an ‘administrative appeals tribunal’, with 
general jurisdiction to hear appeals from most first instance tribunals; but the
Employment Appeal Tribunal will continue, and there will be no appeals from the Asylum
and Immigration Tribunal. The appellate tribunal will draw its members from the pres-
idents and senior members of tribunals, together with a number of High Court and
circuit judges. From the tribunal, appeals on ‘novel or difficult points of law’ will lie
to the Court of Appeal, the objective being to ensure that most appeals from tribunals
should remain within the tribunals system.42 Primary legislation will be needed to imple-
ment this ambitious but achievable scheme.

Some general considerations

To understand fully the significance of the Leggatt review and the government’s response
to it, some other general considerations need to be mentioned. The first is that tribunals
have been created by piecemeal legislation enacted at different dates and modified from
time to time as governmental priorities change. Since there is no single set of rules that
tribunals must observe, countless variations in tribunal rules and procedures exist. 
Since its creation in 1958, the Council on Tribunals has endeavoured to develop gen-
eral standards that apply to all tribunals,43 but it has lacked the authority to require
departments to adopt these standards in a uniform manner. Several general questions
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must be asked whenever the role of an existing tribunal is being assessed or the 
creation of a new tribunal is proposed. The importance of these questions is reinforced
by the effect of art 6, ECHR, that guarantees the right to a fair hearing before an inde-
pendent and impartial court or tribunal in the determination of one’s civil rights and
obligations.44 (a) What is the composition of the tribunal? Tribunals are not composed
of government officials. They may include lay members (in the case of employment 
tribunals, the wing members come from panels compiled after consulting employer 
and employee organisations respectively), but often include a lawyer as chair or sole
member. Certain tribunals include those with specialist qualifications, for example in
medicine or psychiatry, or with experience in the needs of disabled persons or in edu-
cation. (b) Who appoints the members and who may dismiss them? Hitherto, appoint-
ments have usually been made for a fixed period of years, either by the departmental
minister concerned with the tribunal or by the Lord Chancellor, and there is a statut-
ory safeguard against dismissals occurring by decision of the minister.45 As we have
seen, the government intends that in future tribunal appointments should be made 
on the recommendation of the Judicial Appointments Commission. (c) What are the 
questions that the tribunal must decide? What statutory rules apply? Does the tribunal
exercise a broad discretion or is it restricted to deciding the facts and applying precise
rules to the facts? Most tribunals exercise functions that are similar to those of the
courts and within the limits laid down by legislation they become aware of the legal,
social and cultural factors that apply in their particular field. It is rare for tribunals to
be appointed to decide what might loosely be called ‘policy questions’, at least with-
out provision for statutory guidance or directions from the department concerned.46

(d) What procedures are followed by the tribunal and how formal are they? Is the 
tribunal expected to act inquisitorially or by an adversary procedure? It has long been
an article of faith in British practice that an essential feature of tribunal procedure is
the right of the individual to be heard orally before the tribunal. But the need for an
oral hearing to be held at a certain time in a place accessible to the individual (with
the possibility of a further hearing if an adjournment is necessary) imposes a heavy
demand on tribunal resources in a system dealing with numerous claims, and the ques-
tion of whether the purposes served by the right to an oral hearing could be met in
other ways is under consideration.47 (e) What forms of representation, if any, occur in
the tribunal and how are they financed? In 2005, publicly funded legal representation
was available only in a few tribunals, including the Employment Appeal Tribunal, the
Asylum and Immigration Tribunal, and mental health review tribunals.48 Research has 
established that those individuals who attend the hearing and are represented have 
a higher success rate than non-attenders or those who attend but without a repre-
sentative.49 (f) What rights of appeal, whether on law, on fact or on the merits, are there
against the tribunal’s decision? Is the appeal to an appellate tribunal or a court and is
leave to appeal needed? Are the tribunal’s decisions published and, if so, do they have
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authority as binding or persuasive precedents for future decisions? (g) What form does
the administration of the tribunal take? Who is responsible for training the members?
Is there a system for assessing the effectiveness of the tribunal – for instance, in monit-
oring the waiting time before appeals to the tribunal are heard? (h) Finally, a question
made necessary by the Human Rights Act 1998, how is it ensured that the tribunal in
its structure and procedure complies with the requirements of art 6, ECHR?

Hitherto, such questions have seldom been addressed in a uniform and principled
manner. If the government’s long-term plans for creating an integrated tribunal struc-
ture are achieved, these questions will be more likely to receive satisfactory answers.

Tribunals and Inquiries Act 1992

We have already seen that the Franks committee in 1957 concluded that tribunals should
be regarded as machinery for adjudication and that their operation should be marked
by fairness, openness and impartiality. Some general reforms of importance at the time
were proposed by the committee and were implemented by the Tribunals and Inquiries
Act 1958, re-enacted in 1971 and again in 1992. By s 6 of the 1992 Act, chairmen of
certain tribunals must be selected by the minister concerned from a panel of persons
approved by the Lord Chancellor; recent legislation often goes further and requires
appointments of all tribunal members to be made by the Lord Chancellor. Even if a
minister has power to terminate membership of a tribunal, this power can be exercised
only with the concurrence in England and Wales of the Lord Chancellor, and in Scotland
of the Lord President of the Court of Session (s 7). Appeals on points of law lie from
certain tribunals to the High Court or the Court of Session (s 11). All tribunals are
under a duty, if requested on or before the giving or notification of the decision, to give
reasons for their decision (s 10).50 In practice, many rules of procedure for tribunals
require reasons to be given in every case.

Council on Tribunals51

The Tribunals and Inquiries Act 1992 continued in being the Council on Tribunals,
first established under the 1958 Act. The members of the council (between 10 and 15)
are appointed by the Lord Chancellor and the Scottish ministers and the council has
a Scottish committee. The council is under a duty to keep under review the consti-
tution and working of a large number of tribunals, both those named in the First 
Schedule to the 1992 Act and those subsequently included by statutory instrument made
by the Lord Chancellor and the Scottish ministers (s 13). The Lord Chancellor and the
Scottish ministers may ask the council to consider and report on matters concerning
any tribunal other than ordinary courts of law. The council’s functions are essentially
advisory and consultative; it has no power to interfere with the decision of a tribunal,
although it may comment on the way in which tribunals operate. The council has no
executive powers: it may make general recommendations to the relevant minister on
the appointment of tribunal members (s 5) but it has no power to make appointments.

The council makes an annual report to the Lord Chancellor and the Scottish ministers
and other reports by the council may be made (s 4).52 The council may take the ini-
tiative in reporting on any tribunal placed under its supervision, but the department
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concerned will not necessarily take action on its reports. The council has no rule-
making powers, but it must be consulted before procedural rules are made for tribunals
subject to its supervision (s 8) or for any procedures involving a statutory inquiry (s 9).
Often the council is consulted by the government on proposed legislation to create 
new tribunals and similar procedures,53 but some departments are reluctant to accept
the expert advice given or leave consultation until the last minute. In 1991, the
Department of Health was criticised by the council, over the strange devolution of cer-
tain NHS appeals by the Health Secretary to the Yorkshire Health Authority, for ‘a
major failure to observe the basic principles advocated over 30 years ago by the Franks
committee as to the . . . establishment of new tribunals and their procedures’.54

The council continues to emphasise the qualities of fairness, openness and impartial-
ity which the Franks committee stressed that tribunals should possess.55 It may not 
investigate complaints about particular tribunals56 but its members regularly visit 
tribunals and hearings. In 1994, the jurisdiction of the Parliamentary Ombudsman 
was extended to include complaints against the administrative staff of certain tribunals,
but not against tribunal decisions.57 The council has often examined problems facing
certain tribunals, such as inadequate accommodation or excessive delays. Where a depart-
ment does not accept the council’s advice, the council can publish the fact in its annual
report.

Despite the council’s efforts, it has not been able to resist the proliferation of tribunals
and its work has not been brought sufficiently to the notice of Parliament. In 2001,
Sir Andrew Leggatt was critical of the council’s record, but he favoured its continued
existence, since its primary role should be ‘to act as the hub of the wheel of adminis-
trative justice, or at any rate tribunal justice’.58 In 2004, the government’s response to
criticisms of the council was in two parts: first, by proposing to strengthen the 
existing role of the council (by requiring it to be consulted on all forms of legislation
affecting tribunals, authorising it to publish its comments on legislation, and drawing
its reports to the notice of House of Commons committees); second, at a later stage
to legislate to convert the council into an Administrative Justice Council, able to give
authoritative advice over the whole sector of administrative justice, including not only
tribunals but also related procedures such as ombudsmen and the courts and other means
of redress in administrative matters.59

The council and its Scottish committee were created long before devolution. The
Scotland Act 1998 has had a complex impact on these arrangements. The Scottish
Parliament has power to create a separate body with oversight of all tribunals and inquiries
in Scotland that come within its devolved powers; a question that might then arise is
whether the Scottish Ministry of Justice could also become responsible for tribunals in
Scotland, including those concerned with taxation, social security, immigration and
employment, that operated under legislation that was not devolved to Edinburgh. For
the time being, the council and its Scottish committee are classed as ‘cross-border public
authorities’, as their functions relate both to devolved and reserved matters.60
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B. Public inquiries

We have seen that tribunals should be regarded as machinery for adjudication rather
than as part of the machinery of administration. The same conclusion is not applic-
able to the public inquiry, an administrative procedure that emerged from a practice
that became widespread during the 20th century as government departments acquired
statutory powers of intervening in matters of local government such as housing, pub-
lic health, compulsory purchase and town planning; the issues often involved a conflict
between the local authority’s policies and the rights and interests of individuals. Public
inquiries of this kind (conducted locally by an official of central government, most com-
monly designated an ‘inspector’)61 should not be confused with inquiries investigating
matters of public concern, now held under the Inquiries Act 2005, that are considered
in section C below. Two views on the nature of inquiries have often been expressed.
As seen by the Franks committee in 1957, the ‘administrative’ view was to regard the
inquiry as a step leading to a ministerial decision in the exercise of discretion, for which
the minister was responsible only to Parliament. By contrast, on the ‘judicial’ view, 
the inquiry appeared ‘to take on something of the nature of a trial and the inspector
to assume the guise of a judge’, so that the ensuing decision must be based directly on
the evidence presented at the inquiry.62

The Franks committee rejected these two extreme interpretations. In the committee’s
view, the objects of the inquiry procedure were (a) to protect the interests of the 
citizens most directly affected by a governmental proposal by granting them a right to
be heard in support of their objections; and (b) to ensure that thereby the minister would
be better informed of the whole facts of the case before the final decision was made.63

To ensure a balance between the conflicting interests concerned, the committee recom-
mended (1) that individuals should know in good time before the inquiry the case they
would have to meet; (2) that any relevant lines of policy laid down by the government
should be disclosed at the inquiry; (3) that the inspectors who conduct inquiries
should be under the control of the Lord Chancellor, not of the minister directly con-
cerned with the subject matter of their work; (4) that the inspector’s report should 
be published together with the letter from the minister announcing the final decision;
(5) that the decision letter should contain full reasons for the decision, including 
reasons to explain why the minister had not accepted recommendations of the inspec-
tor; (6) that it should be possible to challenge a decision made after a public inquiry
in the High Court, on the grounds of jurisdiction and procedure.64

With one exception, the Franks recommendations were accepted and their effect 
can still be seen in the procedure of public inquiries today. The exception was the 
recommendation that inspectors be transferred to the Lord Chancellor’s department.
This was not adopted, but the status of inspectors has changed since 1957, when 
they worked in the department responsible for planning. In 2005, over 300 full-time
and around 200 part-time inspectors formed the Planning Inspectorate, an executive
agency reporting to the Office of the Deputy Prime Minister (whose responsibilities then
included local and regional government, housing and town planning) and to the Welsh
Assembly. The inspectors decide appeals on such matters as the refusal of planning
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permission and enforcement action; they also conduct inquiries before major planning
decisions are made by ministers, and into local development plans.65

Since its creation, the Council on Tribunals has had power to consider and report
on matters arising out of the conduct of statutory inquiries. In this context, ‘statutory
inquiry’ includes both an inquiry or hearing held by or on behalf of a minister in 
pursuance of a duty imposed by any statutory provision, and also what is known as
a discretionary inquiry, that is, an inquiry initiated by a minister in exercise of a 
statutory discretion, where such an inquiry is designated for this purpose by statutory
instrument.66

The inquiries examined by the Franks committee mostly concerned such matters as the
compulsory purchase of land needed for public purposes (for example, the construc-
tion of a new town, a power station or a motorway), and disputes under planning law
about the use and development of land. Inquiries and similar procedures serve many
other purposes, for example to inquire into electoral boundaries67 or to investigate 
the failure by a local authority to maintain proper standards of care in relation to 
children.68 Another procedure occurs when there is a right of appeal to a minister against
certain decisions and the individuals concerned must be heard before the minister 
determines the appeal. Thus, the Office of Fair Trading may refuse to grant a consumer
credit licence if the individual is not a fit person to hold the licence: if he or she appeals
to the Secretary of State, the appeal is heard by a panel of independent persons, but
the minister retains the right to make the final decision.69

Rules of procedure for public inquiries

Under the Tribunals and Inquiries Act 1992, s 9, the Lord Chancellor (or the Scottish
ministers, in the case of Scotland) may, after consulting the Council on Tribunals, make
rules regulating the procedure at statutory inquiries. Rules have been made in respect
of inquiries held for many purposes, including inquiries into compulsory purchase orders,
both by ministers and by other public authorities; appeals against the refusal of planning
permission; and inquiries into major infrastructure project inquiries.70 On a compul-
sory purchase of land by a public authority other than a minister,71 if an inquiry is to
be held the Secretary of State must give notice to the acquiring authority and those
entitled to object, and may cause a pre-inquiry meeting to be held to discuss proced-
ural matters. At least 42 days’ notice of the inquiry must be given to the public authority
and to every owner of an interest in the land affected who has objected to the making
of the compulsory purchase order. At least 28 days before the inquiry, the public 
authority must send to every objector and to central departments a full statement of
the reasons for the order. Both objectors and the public authority have a right to appear
at the inquiry and to be represented, either by a lawyer or some other person. In advance
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of the inquiry, a written statement of evidence (and a summary) may be required from
any person entitled to appear at the inquiry. Objectors must be informed of the views
of any government departments which support the order, and departmental represen-
tatives are required to attend the inquiry in order that they may give evidence about
departmental policy. However, the inspector may disallow a question put to such a
representative if in the inspector’s opinion it is ‘directed to the merits of government
policy’. Subject to the rules, procedure at the inquiry is determined by the inspector.
The degree of formality depends on the circumstances of the inquiry, particularly the
extent of legal representation. The inspector may visit the land alone before or during
the inquiry, but if he or she makes a formal visit during or after the inquiry, notice
must be given to the public authority and to the objectors, who have the right to be
present. The inspector’s report must include his or her conclusions and recommen-
dations, if any; it will be sent to the parties when the minister’s decision is notified to
them.

One important rule deals with the situation where the minister, after considering 
the inspector’s report, either differs from the inspector on a finding of fact or, after the
close of the inquiry, ‘takes into consideration any new evidence or new matter of fact 
(not being a matter of government policy)’. In such a case, if the minister proposes not
to follow the inspector’s recommendation because of this new material, the public 
authority and objectors must be informed and they have the right to require the inquiry
to be reopened. The background to this lies in what was known as the chalk-pit 
affair:72 after an inquiry into a controversial application to extract chalk in the Essex
countryside, the department that conducted the inquiry consulted privately with the
Ministry of Agriculture about a key issue, the harm that the chalk working would cause
to neighbouring property. This secret consultation was defended at the time, but today
such consultation would breach the inquiry rules.

In seeking to maintain the integrity of the inquiry process, the procedure rules pro-
tect all those affected by public inquiries, since the rules are enforceable in the courts
and an objector is not restricted to relying on a breach of natural justice at common
law.73 But rules of natural justice, or fairness, apply to any inquiry not governed by
statutory rules of procedure.74 Although the latter rules define those who are entitled
to statutory notice of an inquiry and to take part in it, they give the inspector a dis-
cretion to allow other persons to appear at the inquiry. In practice, community asso-
ciations and other interest groups are permitted to take part. By taking part in the inquiry
such groups acquire a right to come to the court to enforce the rules of procedure.75

Through consultation, the Council on Tribunals has taken an active part in the pre-
paration of these rules and in seeking to secure the award of costs to those taking part
in inquiries, at least for owners who successfully object to the compulsory purchase 
of their land. But in circumstances of serious abuse, the courts may give an effective
remedy to an owner which the council lacks. Moreover, the council has neither the
powers nor the resources properly to investigate complaints about inquiries. If some-
one is aggrieved by the improper conduct of an inquiry, or by the acts of the depart-
ment related to the inquiry, he or she may take the complaint to the Parliamentary
Ombudsman, who can conduct a full investigation into the matter.76
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Developments in the use of public inquiries

The public inquiry continues to be part of the process by which certain decisions are
made, especially those concerning the use of land for developments of environmental
significance. A direct consequence of the Franks report was the greater legalisation of
inquiries. Increased involvement of the legal profession in inquiries was one aspect 
of the pressure on the planning process that led to delays and over-centralisation of
decisions on many local issues. One consequence is that many steps have been taken
to restrict the use of the public inquiry and to encourage the use of speedier procedures.
For instance, the Planning and Compulsory Purchase Act 2004, ss 100–1, authorises
the use in connection with compulsory purchase of a written representations pro-
cedure that has long been available for planning appeals, but only if the objectors 
consent to this; if such consent is not given, then either a public local inquiry must be
held or they must be given a hearing, in each case before a person appointed for the
purpose who will be drawn from the Planning Inspectorate. Another variant of the full-
scale inquiry is an examination in public, first used for examining amendments to ‘struc-
ture plans’ under the Town and Country Planning Act 1990, and now used to consider
a ‘regional spatial strategy’, prepared by a regional planning body.77 The Secretary 
of State may arrange for this statement of planning policy to be the subject of an 
examination in public: anyone may make representations about the strategy, but no
one has the right to be heard at such an examination.78 As regards local development
plans, a local planning authority submits the draft documents for independent exam-
ination by a person appointed by the Secretary of State (who will be from the Planning
Inspectorate). Someone who asks that the local plan should be changed does not have
a right to appear at a public inquiry, but has a right to be heard before the examiner
of the plan. If the examiner recommends changes in the plan, the changes may be adopted
by the local authority.79

As regards the control of development, government policy has been to reduce delay
by transferring the power to decide planning appeals from the Secretary of State to the
inspectorate. All appeals in respect of applications for planning permission and all appeals
against enforcement notices may be decided by an inspector;80 however, the Secretary
of State retains power to decide certain appeals and may ‘call in’ applications for deci-
sion.81 An inspector’s decision is subject to review in the courts, but the Secretary of
State is not responsible to Parliament for it. In 2004–5, the inspectorate made 17,400
planning decisions: nearly 79 per cent were decided on the basis of written repres-
entations exchanged between the parties; nearly 17 per cent after a hearing in private
given to the parties; only 4.8 per cent of appeals were decided after a public inquiry.82

In making their decisions, the inspectors must take account of published planning 
policies, whether at the national, regional or local level.

While the transfer of power to decide planning appeals was possible because in most
cases only local issues arose, the role of the inquiry in matters of national importance
has often been controversial. During the 1970s, government policy in promoting
motorways led to stormy scenes at inquiries, as objectors came to realise that proceedings
at an inquiry might have little effect where the Department of Transport had already
decided that a new motorway was needed. In 1978, a review of highway procedures
made detailed proposals for improving the assessment of need for new trunk roads 
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and for restoring public confidence in the inquiry system.83 So far as the courts were
concerned, the history of motorway inquiries culminated in Bushell v Environment
Secretary.84

During a lengthy inquiry held concerning the M40 extension near Birmingham, the inspector allowed
the objectors to bring evidence challenging estimates of future traffic growth, but refused to allow 
civil servants to be cross-examined on the matter. After the inquiry and before the minister took his
decision, the department revised its traffic estimates, but the minister did not allow the inquiry to be
reopened for examination of the new estimates. The objectors claimed that natural justice entitled
them (a) to cross-examine officials on the traffic predictions and (b) to a re-opening of the inquiry.
The House of Lords upheld the motorway orders, holding that natural justice had not been infringed.
The judges stressed that an inquiry was quite unlike civil litigation. An inspector had wide discretion
to disallow cross-examination if it would serve no relevant purpose. The methods of predicting future
traffic growth were an essential element in national policy for motorways, and were not suitable for
investigation at local inquiries. Lord Edmund-Davies, dissenting, held that the objectors had been denied
‘a fair crack of the whip’.85

This decision was a reminder that a public inquiry into a controversial proposal put
forward by a government department is only part of a broader political process in which
the minister cannot be expected to assume a cloak of judicial impartiality. A similar
reminder was given in R (Alconbury Developments Ltd) v Environment Secretary.86

A Human Rights Act challenge was made to the minister’s power to determine planning appeals 
which, instead of being decided by an inspector, had been ‘called in’ for the minister to decide. Similar
challenges were made to the minister’s power to approve a compulsory purchase order under the
Highways Act 1980 and a new rail link under the Transport and Works Act 1992. The claimants argued
that (1) the decisions affected their civil rights; (2) by art 6(1) ECHR, such questions must be deter-
mined by an independent and impartial tribunal, failing which a decision must be subject to review
by a court with full jurisdiction to consider its legality; (3) the Secretary of State was not such a 
tribunal and (4) there was insufficient judicial control of the decisions to satisfy art 6(1) ECHR, since
the statutory appeals available did not provide for a rehearing on the merits. The House of Lords
broadly approved points (1)–(3), but (reversing the Divisional Court) rejected point (4): art 6(1) ECHR
did not require a court to rehear the merits of the decisions, and the statutory appeals to the High
Court provided sufficient review of their legality. Lord Clyde said: ‘We are concerned with an admin-
istrative process and an administrative decision. Planning is a matter for the formation and appli-
cation of policy. The policy is not a matter for the courts but for the executive’ (para 139).

Earlier, in Bryan v United Kingdom,87 the Strasbourg Court had held that no breach
of art 6(1) ECHR occurred where an inspector’s decision on a planning appeal was
subject to an appeal to the High Court that extended to all grounds of judicial review;
such control by the national court overcame the fact that the position of the inspector
was not an independent court or tribunal for the purposes of art 6(1). Because of Bryan
v United Kingdom, the challenge in Alconbury focused on the fact that the decisions
were made by the minister, not by an inspector.

The strain placed upon the inquiry in relation to proposals of national importance
has been evident in inquiries such as that conducted (exceptionally) by a High Court
judge into the proposal by British Nuclear Fuels Ltd to establish a nuclear fuel repro-
cessing plant at Windscale,88 the marathon inquiry conducted into the proposal by the
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Central Electricity Generating Board to build a PWR nuclear power station in Suffolk89

and the even longer inquiry into the fifth air terminal at Heathrow,90 from which even
a consortium of local authorities around Heathrow had to withdraw because of the
cost of representation. Such lengthy procedures are a means of scrutinising in public
the technical and environmental aspects of controversial proposals, but it is difficult
to suppose that a government department will be deflected from its chosen policy by
a critical report from a planning inspector.91

Important new powers of authorising transport projects (including railway and
guided transport systems) and schemes affecting harbours and canals were given to 
ministers by the Transport and Works Act 1992, which aimed to reduce the need for
special powers to be obtained by private Acts.92 For schemes of national significance,
before the Secretary of State may make an order for a scheme, each House of Parlia-
ment must first have adopted a resolution approving the proposal. The Secretary of
State may (and in some cases must) hold a public local inquiry or grant a hearing into
objections to such schemes that are received, but these proceedings are held within the
limits of any parliamentary approval that has been given.

In 2001, shortly after the decision on terminal 5 at Heathrow, the government issued
proposals for dealing with major infrastructure projects, by which its policies would
be stated in advance before an inquiry was held and approval of such projects would be
a matter for Parliament.93 These proposals raised difficult questions about the use of
legislative power in relation to specific policies.94 A modified form of this scheme, 
omitting the prior approval of policy by Parliament, was included in regulations for
England in 2002.95 Under further changes made by the Planning and Compulsory Purchase
Act 2004, s 44,96 the Secretary of State may require to be referred to him or her any
major infrastructure planning project of national or regional importance. The minister
may appoint an inspector to act as ‘lead inspector’ and conduct a public inquiry into
aspects of the project; to reduce the risk of delay, the lead inspector may set a timetable
for the inquiry and may appoint additional inspectors to conduct concurrent sessions
of the inquiry into specified aspects of the project.

C. The Inquiries Act 2005

Both tribunals and inquiries form part of the regular structure of administrative justice
and thousands of decisions are made each year by these procedures. This section deals
with something different – the legal provision for enabling public concern about a national
disaster or major scandal to be the subject of investigation, with a view to finding out
the reasons for the event, whether individuals or public authorities were responsible
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for it, and the lessons to be learned. When such inquiries are held, it is essential that
they are conducted impartially and with full regard to the evidence given to them. For
this reason, judges are often appointed to conduct such inquiries. The government nearly
always has a direct interest in these inquiries, since ministers and civil servants will
generally be subject to public scrutiny. Members of Parliament have a strong interest
in inquiries as a means of allaying concern and establishing accountability; and the
inquiries are paid for by the taxpayer. Some inquiries are concerned with questions of
human rights.97 As we shall see, some inquiries are held without statutory authority,
and others have been conducted under legislation specific to the subject matter
(whether it be matters of policing, rail accidents, or failures within the NHS). We deal
first with the inquiries which, until its repeal in 2005, were held under the Tribunals
of Inquiry (Evidence) Act 1921.

The Tribunals of Inquiry (Evidence) Act 1921

In the 19th century, parliamentary committees were occasionally appointed to inquire
into matters of concern, such as alleged corruption in government. Use of these com-
mittees was discredited in 1913 when a Commons committee investigated the conduct
of members of the Liberal government in the Marconi Company affair and the com-
mittee produced three conflicting reports.98 The 1921 Act provided a more reliable 
way of securing an impartial investigation into major events. If the government had
decided that a formal inquiry was necessary with powers of obtaining evidence, the
two Houses would resolve that a tribunal of inquiry under the Act be appointed to
inquire into a matter of ‘urgent public importance’; this enabled the tribunal to be
appointed by the government. The tribunal would be granted all the powers of the
High Court (in Scotland, of the Court of Session) to examine witnesses and require
production of documents. When a person summoned as a witness failed to attend or
refused to answer any question which the tribunal had power to ask, the chairman of
the tribunal could report the matter to the High Court or Court of Session for inquiry
and punishment as a contempt of court.99

In more than 80 years, only 24 tribunals of inquiry were appointed. Serious allega-
tions of corrupt or improper conduct in the public service that were the subject of inquiry
included a leakage of Budget secrets (1936), alleged bribery of ministers and civil ser-
vants (1948), premature disclosure of information relating to the raising of the bank
rate (1957) and the disastrous financial operations of the Crown Agents (1978).100 Other
matters of public anxiety that were inquired into were the tragic Aberfan disaster (1966),
the ‘Bloody Sunday’ shootings in Londonderry (1972), the Dunblane shootings (1996)
and abuse of children in care in North Wales (1999).101 In 1998, Lord Saville, together
with two judges from Canada and Australia, was appointed to make a second inquiry
into the ‘Bloody Sunday’ events, but the progress of this inquiry, which is likely to cost
some £155 million, has been very protracted.102

CAAC29  8/8/06  4:13 PM  Page 711



 

712 Part IV · Administrative law

103 This criticism was made of the tribunal which investigated the collapse of the Vehicle and General Insurance
Company: HC 133 (1971–2); and ch 7.

104 Cmnd 3121, 1966.
105 Cmnd 4078, 1969. And see Cmnd 5313, 1973.
106 Contempt of Court Act 1981, s 20; and see ch 18 D.
107 See the Butler report, HC 898 (2003–4).
108 See respectively the (Macpherson) inquiry into the killing of Stephen Lawrence, Cm 4262, 1998; the

(Kennedy) inquiry into the Bristol Royal Infirmary, Cm 5207, 2001; and the (Cullen) inquiry into the
Paddington rail disaster (The Ladbroke Grove Rail Inquiry, Parts 1 & 2, Health and Safety Executive,
2001).

109 Cmnd 2152, 1963; and Cmnd 3121, 1966, pp 19–21.
110 See HC 115 (1995–6), on which see ch 7 above, note 87. Also I Leigh and L Lustgarten (1996) 59 MLR

695; and A W Bradley, in Manson and Mullan (eds), Commissions of Inquiry, ch 2.
111 HC 247 (2003–4).
112 The Bichard inquiry report, HC 653 (2003–4).

Such tribunals of inquiry usually consisted of a senior judge, assisted by one or two
additional members or expert assessors. The tribunal would hear witnesses in public,
called to the inquiry by counsel instructed by the Treasury Solicitor. Witnesses were
entitled to be legally represented and their costs could be met from public funds. They
would be cross-examined by lawyers appearing at the tribunal and questioned by 
the tribunal. Because of the inquisitorial nature of the proceedings, it was necessary to
take steps to protect witnesses being inculpated in giving evidence on charges which
had not been formulated in advance and which they had no chance of contesting.103

The Attorney-General might, however, assure a witness that no criminal proceedings
would be brought against him or her in respect of matters arising from the evidence.

In 1966, a royal commission into tribunals of inquiry (chaired by Salmon LJ) con-
cluded that they should be appointed only in cases of vital public importance, but that
it was necessary to retain the possibility of an inquisitorial procedure.104 In what came
to be known as the six Salmon ‘cardinal principles’, the commission laid emphasis on
protecting persons whose reputations might be involved; for example, a witness should
be told beforehand of allegations against him or her and should be entitled to legal
representation, to cross-examine others giving evidence and to call relevant witnesses.
In 1969, a departmental committee, also chaired by Salmon LJ, examined the rules of
contempt of court in relation to such inquiries, in particular the operation of the sub
judice rule.105 When the law on contempt of court was reformed in 1981, many of the
changes were applied to tribunals of inquiry; its proceedings were deemed to be ‘active’
from the time of its appointment until its report was presented to Parliament.106

Other forms of inquiry
The public procedures of a tribunal of inquiry were not considered suitable for a 
review of events leading to the Falklands Islands hostilities that involved access to secret
diplomatic and intelligence documents; instead, a committee of privy counsellors was
appointed. A similar decision was reached for the review of intelligence on weapons
of mass destruction in Iraq.107

Moreover, inquiries have often been held under subject-specific legislation, for
example into the conduct of the police or health authorities, or rail accidents.108

Other inquiries have been conducted less formally and without statutory powers (for
instance, Lord Denning’s inquiry into the Profumo affair in 1963).109 Recent non-
statutory inquiries have included Sir Richard Scott’s inquiry (1992–96) into the export
of arms from Britain to Iraq,110 and Lord Hutton’s inquiry into the death of Dr David
Kelly.111 Such inquiries are ‘judicial’ in that they are conducted by a judge, although
similar inquiries are conducted by other persons (for instance, the Bichard inquiry into
the background to the Soham murders).112 Their procedure is investigative and they
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have no power to compel witnesses to attend. Since they are not protected by the law
of contempt of court, the subject matter can be discussed freely in the media. In the
arms for Iraq inquiry, Sir Richard Scott was told that if he needed them, powers under
the 1921 Act would be granted; he was eventually satisfied that he had full access to
all official witnesses and papers.113 In that inquiry, the inquisitorial procedure for tak-
ing evidence in public was criticised for its effect on witnesses, who were permitted
legal assistance but not representation.114 In Scott’s view, however, the Salmon ‘prin-
ciples’ mentioned earlier did not apply fully to an investigatory inquiry.115 Thereafter,
in a report on inquiry procedures, the Council on Tribunals stressed that the Salmon
‘principles’ were recommendations, not rules of law, and that it was ‘wholly impractic-
able’ to devise a single set of rules to govern every inquiry.116

The Inquiries Act 2005

Against this background, the Inquiries Act 2005 provides a new legal framework for
all inquiries, but it does not affect the power of a government to appoint non-statutory
inquiries. The Act repealed the 1921 Act and also the legislation for subject-specific
inquiries of the kind already mentioned.117 The immediate background to the Act included
commitments by the government to hold inquiries into several prominent deaths that
had occurred in Northern Ireland as to which there were allegations of police or official
collusion, and the desire to avoid the costs and delay of another inquiry under the 1921
Act. There was an understandable view that it was time to look again at the legal basis
for inquiries in general.118

In outline, the Act empowers any minister in the UK government119 to appoint an
inquiry when ‘particular events’ have caused or may cause public concern, or ‘there is
public concern that particular events may have occurred’ (s 1(1)). Such an inquiry may
not determine any person’s civil or criminal liability, but may find facts from which it
is likely that liability may be inferred (s 2). The minister appoints the chairman of the
inquiry, either to act alone, or with other members appointed by the minister after 
consulting the chairman (ss 3, 4). In making appointments, the minister must take 
into account the expertise of the panel, the need for balance and the services of any
assessors (ss 8, 11). The inquiry’s terms of reference are settled and may be amended
by the minister, after consulting the chairman or proposed chairman, as the case may
be (s 5(3), (4)). Parliament must be informed of the inquiry, but is not required to approve
the minister’s decision (s 6). No member of the inquiry panel may have a direct inter-
est in the subject matter or a close association with an interested party, except where
this could not reasonably be regarded as affecting the impartiality of the panel (s 9). If
the minister proposes to appoint a judge to serve on an inquiry, he or she must con-
sult the president or the senior judge of the court concerned; for judges in England and
Wales, this will be the Lord Chief Justice; in Scotland, the Lord President of the Court
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of Session; and for the Law Lords, the senior judge in the House of Lords (s 10). But
the Act does not prevent the minister from appointing a judge who is willing to be
appointed, even if the president or senior judge does not consent to the appointment.
Under certain circumstances, the minister may suspend an inquiry, but only after con-
sulting the chairman, and notice of the suspension with reasons must be laid before
Parliament (s 13); the minister may even bring the inquiry to an end before it has reported,
subject to duties of consulting the chairman and notifying Parliament (s 14).

The procedure and conduct of an inquiry are to be as directed by the chairman, 
subject to fairness and the need to avoid unnecessary costs (s 17). The chairman must
take reasonable steps to ensure public access to the inquiry and to the evidence, but
restrictions on public access may be imposed by the minister or the chairman, for instance
for the purpose of reducing ‘harm or damage’ that would otherwise be caused (ss 18,
19). The ‘harm or damage’ includes damage to national security or international 
relations, damage to economic interests of the United Kingdom and damage caused by
disclosure of commercially sensitive information (s 19(5)).120 The chairman may by 
written notice require witnesses to attend the inquiry and produce relevant documents
(s 21), subject to the exclusion of privileged information (s 22).121 The inquiry report
must be sent to the minister (s 24). It is for the minister, or in some circumstances the
chairman, to arrange for publication of the full report, subject to the omission of mater-
ial that might cause ‘harm or damage’ of the kind already mentioned (s 25). Reports
when published are laid before Parliament (s 26).

The Act makes it an offence (s 35) to fail to comply with notices from the chairman
under s 21, and such notices may be enforced in the High Court (in Scotland, the Court
of Session) as if they had been issued in civil proceedings (s 36). Anyone who wishes
to challenge decisions of the minister in relation to the inquiry or decisions by the panel
has only 14 days from becoming aware of a decision in which to seek judicial review
(although the court may extend the period) (s 38). The costs of the inquiry will be borne
by the minister, but the minister may notify the panel if it is going outside the terms
of reference and the minister need not bear future costs if the panel ignores this 
warning (s 39). Rules of procedure and evidence may be made by the Lord Chancellor
(s 41).

While there was certainly a good case to be made for further general legislation on
inquiries,122 aspects of the Act are controversial.123 By eliminating altogether the need
for Parliament to approve proposed inquiries, as required by the 1921 Act, the Act is
open to the criticism that while inquiries very often involve the acts and decisions of
government departments, it is ministers who decide to hold an inquiry, appoint the
chairman and panel members, settle and enforce the terms of reference, restrict public
access to the inquiry and impose restrictions on publication. It is difficult to understand
why a minister should be able to deploy a judge for this purpose against the wishes of
the president of the court concerned, particularly as not all matters of public concern
imposing political pressure on the government justify the use of judges. It will be import-
ant that parliamentary and public opinion seek to uphold the highest standards of integrity
in the recourse made by future governments to the Inquiries Act. The use of public
resources for inquiries cannot be justified unless the findings made by inquiries are likely
to allay public concern.124
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D. The Parliamentary Ombudsman

This section focuses on the Parliamentary Ombudsman, an office created in 1967 to
provide for the redress of individual grievances against government. At that date, five
main types of remedy were open to someone who complained of unfair, unjust, 
mistaken, or oppressive official action: (a) challenge in the courts;125 (b) appeal to a
tribunal against a decision, where that right existed; (c) participation in a public inquiry,
if there was one at which the grievance might be voiced; (d) redress through parlia-
mentary means, with the help of an MP’s letter or question to the minister concerned;
and (e) asking the authority concerned to ‘think again’ and reconsider the decision.
Although each remedy may be effective in some situations, each has its limitations.126

Thus, judicial challenge succeeds only if the legality of a decision is in question; many
decisions are subject to no right of appeal; parliamentary procedures do not ensure
impartial examination of the facts; and many organisations find it all too easy to uphold
decisions they have already made.

The value of the ombudsman model of redress is that an individual can get the details
of his or her case looked at by someone with an open mind, experienced in the ways
of government and able to distinguish good from bad administration. Forty years on
from creation of the Parliamentary Ombudsman, we can see that its success, admittedly
within a structure that now seems overly rigid, led to similar initiatives in local gov-
ernment, the NHS and other areas of the public sector. The use of ombudsman-type
procedures has also taken root in the private sector. Commitment to the ombudsman
concept within an organisation is an acceptance of the principle that individuals must
be able to pursue complaints arising from corporate conduct.

The office of Parliamentary Commissioner for Administration was created in 1967.
The statutory title of the office is very cumbrous and in 1994 the government agreed
that ‘at the first opportunity’ of legislation it would be changed to ‘Parliamentary
Ombudsman’.127 No such opportunity had arisen by 2006, but the present holder 
of the office, Ann Abraham, appointed in 2002, describes herself as ‘Parliamentary
Ombudsman’.128 Although it derived from the Ombudsman in Scandinavian countries
and New Zealand,129 the British model was designed to fit within existing British 
institutions, without detracting from existing remedies. While the Parliamentary
Ombudsman has close links with the executive, the office is designed as an extension
of Parliament; and it has virtually no links with the judicial system. As Sir Cecil Clothier,
then the Ombudsman, said in 1984:

The office . . . stands curiously poised between the legislative and the executive, while discharging
an almost judicial function in the citizen’s dispute with his government; and yet it forms no
part of the judiciary.130

On one view, the essence of the ombudsman idea for the ordinary person is access-
ibility, flexibility and informality. On another view, the Ombudsman provides an 
authoritative means of ‘judging’ the behaviour of officials, thus helping to maintain
standards of administration that are publicly acceptable. In the British version of the
Ombudsman, the latter view often seems to prevail over the former.
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Status and jurisdiction131

The Parliamentary Ombudsman is appointed by the Crown and holds office during
good behaviour, subject to removal by the Crown following addresses by both 
Houses (s 1). Originally, the appointment was solely a matter for the government, but
the chairman of the Commons committee on the Ombudsman (currently the Public
Administration Committee) is now consulted before an appointment is made.132 The
Ombudsman’s salary is charged on the Consolidated Fund (s 2). He or she appoints
the staff of the office, subject to Treasury consent as to numbers and conditions of 
service (s 3). Of the seven Ombudsmen who served between 1967 and 2002, five came
to the post after civil service careers and two were Queen’s Counsel; the present
Ombudsman (Ms Ann Abraham) came from a background of work in public sector
housing and citizens’ advice.

The formal task of the Ombudsman is to investigate the complaints of private 
persons that they have suffered injustice in consequence of maladministration by 
government departments and many non-departmental public bodies in the exercise of
their administrative functions (s 5). The area of jurisdiction is defined by the 1967 Act,
Sch 2 of which (as amended) lists the departments and other bodies subject to investi-
gation. This list may be amended by Order in Council (s 4), and this is done when
departments are abolished or created. Section 4 restricts the bodies which may be entered
in Sch 2 to (a) government departments; (b) bodies exercising functions on behalf of
the Crown; (c) bodies established under an Act of Parliament or Order in Council, or
by a minister that fulfil certain criteria as to the source of their income and the power
of appointment to them.133

The Ombudsman has no jurisdiction over authorities which are outside central gov-
ernment, for example, local authorities, the police and universities, although he or she
may investigate complaints about the way in which central departments have discharged
their functions in these fields. Many matters are excluded from investigation for 
which ministers are or may be responsible to Parliament (s 5(3) and Sch 3). Thus the
Ombudsman may not investigate:

(a) action taken in matters certified by a Secretary of State to affect relations
between the UK government and other governments, or international organisations;
(b) action taken outside the UK by any officer representing or acting under the author-
ity of the Crown;134

(c) the administration of dependent territories outside the UK;
(d ) action taken by a Secretary of State under the Extradition Acts;
(e) action taken by or with the authority of a Secretary of State for investigating crime
or protecting the security of the state, including action so taken with respect to passports;
(f ) (1) the commencement or conduct of civil or criminal proceedings before any court
in the United Kingdom, court martial or international court; (2) action taken by per-
sons appointed by the Lord Chancellor as administrative staff of courts or tribunals,
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and being action taken on the direction or by authority of persons acting in a judicial
capacity;135

(g) any exercise of the prerogative of mercy;
(h) action taken on behalf of central government by authorities in the National Health
Service;
(i) matters relating to contractual or other commercial transactions on the part of
central government;136

( j ) appointments, discipline and other personnel matters in relation to the civil ser-
vice and the armed forces, and decisions of ministers and departments in respect of
other branches of the public service;
(k) the grant of honours, awards or privileges within the gift of the Crown.

It was these restrictions that led to criticism that the legislation sought to carve up
areas of possible grievances in an arbitrary way.137 Those restrictions which have been
most criticised are in (i) and ( j) in the preceding list. The government has power by
Order in Council to revoke any of these restrictions (s 5(4)), but despite frequent 
recommendations from the Commons committee mentioned above that the restriction
on personnel matters in ( j) should be revoked, successive governments have refused to
do so.138

Another limitation is that the Ombudsman may not normally investigate any action
in respect of which the complainant has or had a right of recourse to a tribunal or a
remedy in any court of law, although he or she may do so if in a particular case the
citizen could not reasonably be expected to exercise the right (s 5(2)). Thus, if an indivi-
dual wishes to challenge a decision about tax or social security, he or she should appeal
to the relevant tribunal. But the Ombudsman often accepts that a complainant cannot
be reasonably expected to embark on the hazardous course of litigation.139

The complainant need not be a British citizen, but in general must either be resident
in the United Kingdom or have been present in the United Kingdom or on a British
ship or aircraft when the offending action occurred, or the action concerned must relate
to rights or obligations arising in the United Kingdom (s 6(4)).

There is also a time bar: the Ombudsman may investigate a complaint only if it 
is made to an MP within 12 months from the date when the citizen first had notice of
the matter complained of, except where special circumstances justify the Ombudsman
in accepting a complaint made after a longer interval (s 6(3)).

It is for the Ombudsman to determine whether a complaint is duly made under the
Act; in practice, many complaints identify the injustice that has been suffered more
closely than the maladministration that caused it.140 The Ombudsman has an express
discretion to decide whether to investigate a complaint.141 The Act does not protect
the Ombudsman if he or she takes up a complaint on a matter outside jurisdiction 
and such acts are subject to judicial review, although the court is unlikely to intervene
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concerning her discretionary decisions.142 If the Ombudsman were to act outside juris-
diction, for instance by investigating the actions of a university, no one could be held
liable for obstruction or contempt in refusing to supply information (s 9). The extent
of the Ombudsman’s powers may involve difficult legal issues.143

Procedure

One important feature of the ombudsman idea is that the Ombudsman should be acces-
sible to the individual. But in Britain the citizen has no right to present a complaint to
the Parliamentary Ombudsman. In the first instance, a complaint must be addressed
by the person who claims to have suffered injustice to an MP (s 5(1)). It is for the MP
to decide whether to refer the complaint to the Ombudsman. Usually complainants
will send the complaint to their constituency MP but the Act does not require this.
When the Ombudsman receives a complaint from a private person that is clearly 
investigable, it may be sent with the complainant’s agreement to his or her MP, with
a statement that the Ombudsman will investigate it if the MP wishes this is to be 
done.144 Although the ‘MP filter’ was upheld by the committee of the Commons on
the Ombudsman in 1993, many MPs now favour removal of the filter.145

The 1967 Act lays down a formal procedure to be followed by which the Ombudsman
must first decide whether a complaint received from an MP falls within jurisdiction.
If so, and it is decided to make a full investigation, the department and other persons
named in the complaint must have an opportunity to comment (s 7(1)). The investi-
gation, carried out in private, will generally involve examining departmental files. The
Ombudsman may compel witnesses to give evidence and produce documents (s 8). 
The investigations are not restricted by public interest immunity (s 8(3)),146 but he or
she is not entitled to see documents which are certified by the Secretary of the Cabinet,
with the Prime Minister’s approval, to relate to proceedings of the Cabinet or a
Cabinet committee (s 8(4)). If the formal process of investigation is completed, the
Ombudsman must send the MP concerned a report on the investigation (s 10(1)). If 
it appears that injustice was caused through maladministration and has not been 
remedied, he or she may lay a special report before Parliament (s 10(3)). Reports relat-
ing to an investigation are absolutely privileged in the law of defamation (s 10(5)). A
minister may not veto an investigation, but may require the Ombudsman to omit from
a report documents or information that would be prejudicial to the safety of the state
or against the public interest (s 11(3)).

These powers of investigation give the Ombudsman a formidable instrument for 
scrutinising departmental action should it be necessary, but there is little value in a
prolonged scrutiny of cases in which it is rapidly apparent (and accepted by the
department) that mistakes were made in handling the individual’s affairs. The present
Ombudsman is developing the use of flexible procedures that are more focused on the
needs of the complainant than in the past.147 The aim is to find the most effective way
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of resolving the complaint, if possible by informal means; his or her staff maintain a
dialogue with the complainant, and departments are encouraged to provide an appro-
priate outcome without delay when this is justified.

Despite these investigatory powers, the Ombudsman has no executive powers. Thus
he or she cannot alter a departmental decision or award compensation to a citizen,
although a remedy may be suggested. A minister will usually be under a strong obli-
gation to accept the Ombudsman’s findings, but a report might have such political impli-
cations that a minister could come under pressure not to accept it.148 To support the
Ombudsman in such a situation, and to oversee the office, the Commons select com-
mittee on Public Administration examines the Ombudsman’s reports and takes evidence
from departments that have been criticised. The committee has made valuable studies
of such matters as the powers and work of the Ombudsman, maladministration, 
remedies and the need for reform of the various public sector ombudsmen.149

The Ombudsman’s casework

What is meant by the phrase, ‘injustice to the person aggrieved in consequence of 
maladministration’ (s 10(3))? No definition and no illustrations of maladministration
and injustice are given in the Act. Maladministration includes such defects as ‘neglect,
inattention, delay, incompetence, ineptitude, perversity, and arbitrariness’.150 Many 
examples of maladministration may be found in the Ombudsman’s reports. They include
failure to give effect to assurances given to a citizen;151 incorrect advice and delay in
dealing with a benefit claim;152 failure to treat someone with respect;153 failure to give
proper effect to a department’s policy guidance;154 dilatory enforcement of regulations
against asbestosis;155 failure to make departmental policy known in the press;156 and
even the making of misleading statements by a minister in Parliament.157

Even if maladministration has occurred, this does not mean that injustice has
thereby been caused to the individual. Conversely, injustice or hardship may have 
been caused not by maladministration but, for example, by an Act of Parliament or 
a judicial decision. Injustice for this purpose means not merely injury of a kind that a
court may remedy, but includes ‘the sense of outrage aroused by unfair or incompetent
administration, even where the complainant has suffered no actual loss’.158

One difficult matter has been the relation between maladministration and discretion-
ary decisions. Unlike the New Zealand Ombudsman, who may find that such a deci-
sion was wrong, the Ombudsman may not question the merits of a discretionary 
decision taken without maladministration (s 12(3)). Where errors have been made in
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the procedures leading to a discretionary decision, he or she can report accordingly.
But what if a discretionary decision has caused manifest hardship to the individual,
but no identifiable defect has occurred in the procedures leading up to it? In such a
case, the Ombudsman may infer an element of maladministration from the very deci-
sion itself or may inquire into harsh decisions based on the over-rigorous application
of departmental policies.159 A catalogue of maladministration prepared by Sir William
Reid, Ombudsman from 1990 to 1996, included ‘unwillingness to treat the com-
plainant as a person with rights’ and ‘failure to mitigate the effects of rigid adherence
to the letter of the law where that produces manifestly inequitable treatment’.160

Three leading examples of the Ombudsman’s investigations may be given. The
Sachsenhausen case was the first occasion on which a department was found to be 
seriously at fault.161

Under the Anglo-German Agreement of 1964, the German government provided £1 million for com-
pensating UK citizens who suffered from Nazi persecution during the Second World War. Distribution
of this money was left to the discretion of the UK government and in 1964 the Foreign Secretary
(Mr Butler) approved rules for the distribution. Later the Foreign Office withheld compensation from
12 persons who claimed under these rules because of their detention within the Sachsenhausen
concentration camp. Pressure from many MPs failed to get this decision reversed and a complaint
was referred to the Ombudsman. By this time the whole of the £1 million had been distributed to
other claimants. After extensive investigations, the Ombudsman reported that there were defects in
the procedure by which the Foreign Office reached its decisions and subsequently defended them,
and that this maladministration had damaged the reputation of the claimants. When this report was
debated in the Commons, the Foreign Secretary (Mr George Brown) assumed personal responsibil-
ity for the decisions of the Foreign Office, which he maintained were correct. He nonetheless made
available an additional £25,000 in order that the claimants might receive the same rate of compen-
sation as successful claimants on the fund.162

At the time, the prevailing view was that the ‘Butler rules’ were not enforceable 
in law since they conferred no rights on the claimants, but on similar facts today 
the claimants could seek judicial review of the Foreign Office decisions, based on the
legitimate expectations created by the rules.163 In 1968, parliamentary pressure 
alone would not have been successful. Indeed, the Ombudsman’s report was based on
information about the Foreign Office decisions which parliamentary procedures could
not have discovered.

The most elaborate investigation at that time undertaken by the Ombudsman was
into the Barlow Clowes affair, which no fewer than 159 MPs had referred to him:164

In 1988, the Barlow Clowes investment business collapsed, leaving millions of pounds owing to investors,
many of whom were elderly persons of modest means. The Department of Trade and Industry had
licensed the business under the Prevention of Fraud (Investments) Act 1958 (which later gave way
to the more rigorous Financial Services Act 1986), though there were indications that the business
was not properly conducted. The Ombudsman found that there had been maladministration in five
respects on the part of civil servants. As a result, the eventual losses to investors exceeded what they
would have been had the department exercised its regulatory powers with a ‘sufficiently rigorous and
enquiring approach’.165
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The government took the unusual course of rejecting the findings of maladminis-
tration, but nonetheless undertook ex gratia to provide £150 million to compensate
investors for up to 90 per cent of their loss. Had the investors attempted to sue the
DTI in negligence, they would almost certainly have been unable to establish in law
that the department owed them any duty of care.166

The third example has striking resemblances to the Sachsenhausen case above.

In 2000, the Ministry of Defence announced an ex gratia scheme for compensating British military
and civilian persons interned by the Japanese during the Second World War. Professor Hayward, a
British citizen who had been interned as a boy, was refused payment because neither he, his parents
or grandparents had been born in the United Kingdom (the ‘blood link’ test). The Ombudsman found
that the MoD embarked on the scheme before it had worked out the rules of eligibility; it had devel-
oped new criteria after payments had begun without checking whether they were compatible with
those already used; and it could not show that the scheme had been administered correctly. She
recommended that the government should apologise to those affected, review the operation of the
scheme and reconsider the claims of Hayward and others so placed. The MoD agreed to apologise,
but refused to review the scheme or to reconsider. It was only when the Commons Committee on
Public Administration called the Minister for Veterans from the MoD to give evidence that the MoD
began a review – having just ‘discovered’ that inconsistent criteria had been used.167 Three months
later, the MoD widened the scheme to include British citizens with 20 years’ residence in the United
Kingdom.

At one time, the services of the Ombudsman were not well publicised and seemed
under-used. During the 1990s, the number of complaints made each year rose from
801 in 1991 to a record figure of 1,933 in 1996 before falling back slightly. In 2000–1,
1,721 new complaints were received and the Ombudsman disposed of 1,787 cases.168

Since then, the level of complaints has tended to rise. In 2004–5, 2,214 investigable
complaints were received by the Ombudsman. These included 860 against the Depart-
ment for Work and Pensions (of which 304 involved the Child Support Agency, 279
Jobcentre Plus, and 156 the Pension Service), 348 against the Inland Revenue and 166
against the Home Office. During the year, 1,653 complaints were concluded, 95 per
cent of them within 12 months from when they were received.169

When there has been maladministration causing loss or other harm to the indi-
vidual, the department will often pay ex gratia compensation, as in the Barlow Clowes
affair above. For example, someone who loses disablement benefits because of incorrect
advice from an official should receive the amount of benefit lost, together with inter-
est. In a case in 2005, in which the Ombudsman carried out an investigation jointly
with the Local Government Ombudsman, the Department of Transport and a county
council were both held to have been at fault: it was recommended that each authority
should pay compensation of £100,000 to the complainants.170

As we have seen, the Ombudsman has no power to compel a department to provide
a remedy; but where injustice caused by maladministration has not been remedied, 
he or she may lay a report before Parliament (s 10(3)). The first such report in 1978 led
to a government decision to introduce legislation enabling the injustice to be remedied.171

In 1995, the second such report resulted from the government’s refusal to accept that
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the Department of Transport had acted wrongly over the planned Channel Tunnel rail
link and the blight on properties in Kent affected by the plans.172 In 1997, the depart-
ment adopted a scheme for compensating certain owners which the Ombudsman 
considered acceptable.

More recently, special reports have dealt with the unequal treatment of widowers
and widows by the Inland Revenue and the Department for Work and Pensions,173

whether regulation of the affairs of Equitable Life had been properly conducted,174 the
Inland Revenue’s mishandling of the tax credit scheme,175 and the responsibility of gov-
ernment in relation to the security of final salary occupational pensions.176 Special reports
such as these reflect the fact that many MPs have referred complaints raising issues
about these schemes to the Ombudsman.

Other Ombudsmen in the public sector177

The ombudsman model has been applied in other areas of government. Although 
complaints about the NHS were excluded from the jurisdiction of the Parliamentary
Ombudsman, a scheme of Health Service Commissioners (Ombudsmen) for England,
Wales and Scotland was later introduced.178 Complaints about the acts of health
authorities, NHS trusts and other bodies may be referred directly to the Ombudsman
by a member of the public. There is no ‘MP filter’, but complaints had formerly to be
notified to the appropriate NHS trust before they could be considered by the Ombudsman;
since 2004, complaints must first be notified for review to the Healthcare Commission.
In 1996, the jurisdiction was enlarged to include complaints against those providing
primary health functions such as general medical, dental and ophthalmic services and
by the removal of a statutory bar which had prevented the Ombudsman from investi-
gating complaints about clinical judgment.179 Many aspects of the Health Service
Ombudsmen are modelled directly on the Parliamentary Commissioner Act 1967; in prac-
tice the Parliamentary Ombudsman was formerly appointed Health Service Ombudsman
in England, Scotland and Wales. Today, since the health service is devolved in both
Scotland and Wales, it has been possible for the functions of the NHS Ombudsmen 
in Scotland and Wales to be transferred to the Scottish and Welsh Ombudsmen respec-
tively. The Parliamentary Ombudsman continues to be Health Service Ombudsman for
England. Although the legislation remains separate, the present Ombudsman organises
her resources as a single office, producing a composite annual report.180 In 2004–5,
she received 1,937 complaints as Health Ombudsman for England; 1,233 were concluded
during the year, 87 per cent within 12 months from receipt of the complaints. As Health
Service Ombudsman, she has published special reports dealing with the problems of
NHS funding for long-term care of elderly and disabled people.181

As far as local government is concerned, there is a Commission for Local Administra-
tion in England (of which the Parliamentary Ombudsman is an ex officio member).182
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Again the scheme resembles the Parliamentary Ombudsman model, with certain dif-
ferences. Individuals may complain to the Local Government Ombudsman for their
area regarding maladministration by local authorities, joint boards, police authorities
and other bodies. Since 1988, the individual has been able to complain either directly
to the Ombudsman or by referring the matter to a member of the body in question;
but before the Ombudsman may investigate, the complaint must have been brought
to the notice of the authority in question. The complainant must specify the conduct
which he or she considers to be maladministration or at least identify the action giv-
ing rise to complaint.183 Certain matters are excluded from investigation, for instance
complaints about action which affects all or most of the inhabitants in the local area.
As with the Parliamentary Ombudsman, the local Ombudsman has no means of com-
pelling the provision of a remedy, although a council has power to pay compensation
where the Ombudsman reports in favour of a complaint.184 If no satisfactory response
is made by the council to the Ombudsman’s first report, he or she may issue a second
report with a recommendation on the action that should be taken, and may require
local publicity to be given to the matter.185 A strong case may be made for imposing
a legal obligation on a council to provide a remedy in such circumstances.186

Although there are statutory provisions which enable the various Commissioners to
cooperate with one another,187 it would take an exceptional citizen to know how and
to whom he or she could refer complaints about officialdom, especially in England.
One consequence of devolution to Scotland and Wales has been to make possible 
the creation of an integrated office of Ombudsman in each country.188 The Scottish
Public Services Ombudsman provides a ‘one stop shop’ to receive complaints regard-
ing the Scottish executive, the NHS, higher and further education institutions, local
government and many other public bodies.189 He or she is appointed for a term of five 
years, with the possibility of reappointment, and presents his or her reports to the Scottish
Parliament. For Wales, the Westminster Parliament has created the office of Public 
Services Ombudsman for Wales, with jurisdiction broadly corresponding to that of 
the Scottish Ombudsman, but subject to the many differences in the two schemes 
of devolution.190 The Ombudsman for Wales is appointed for a term of seven years,
with no reappointment. In the situation where a body, such as a local authority, 
refuses to accept the Ombudsman’s recommendation for a remedy, the Ombudsman
for Wales has power to certify to the High Court that the authority has failed to take
action on the report without lawful excuse, and the Court may then consider what 
action to take.191 In both Wales and Scotland, the Parliamentary Ombudsman retains
powers in relation to areas of government (such as immigration, taxation and social
security) that are not devolved.

In April 2000, a Cabinet Office review of public sector ombudsmen in England192

concluded that the current legislation needed a radical overhaul; integrated arrangements
for complaints of maladministration should be made for central and local government,
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the NHS and other public bodies. Individuals should have a common right of access
to the new-style Ombudsmen and the ‘MP filter’ applying to the Parliamentary
Ombudsman should disappear. There should be a collegiate body (or commission) to
enable the Ombudsmen to exercise a common jurisdiction, but individual Ombudsmen
could in practice exercise specialised roles. The commission would be answerable to
Parliament and would be expected to adopt flexible working methods. The review was
welcomed by the select committee on public administration,193 but slow progress was
made and a consultation paper was issued only in August 2005.194 Since the govern-
ment had not found time in its legislative programme for reform of ombudsman 
services in England, it was proposed to make certain statutory changes by means of
an order under the Regulatory Reform Act 2001.195 This would maintain in being the
Parliamentary, NHS and Local Government Ombudsmen under the existing legislation,
but would enable them to collaborate fully in investigations, to delegate functions to
each other’s staff, to issue advice and guidance on good administrative practice, and
(in addition to the powers of investigation) to resolve complaints informally. This 
last proposal is consistent with the attitude towards Ombudsmen services taken in the
government’s white paper on the future of tribunals in 2004.196 It appears that the ‘MP
filter’ would be retained in the case of the Parliamentary Ombudsman.

The desire for joined-up Ombudsmen is, however, not easy to satisfy in a simple
way, given the increasing complexity of levels of government and forms of public admin-
istration. During the 1990s, in response to the Citizen’s Charter initiative in 1991,197

some departments appointed so-called ‘lay adjudicators’ to deal promptly with griev-
ances that had not been dealt with satisfactorily by the officials concerned. Thus the
Inland Revenue appointed a Revenue Adjudicator198 and the Home Office appointed
a Prisons Ombudsman for England and Wales,199 whose onerous tasks include deal-
ing with the complaints of prisoners and immigration detainees, and investigating the
deaths of persons in detention. Further, by art 195 of the EC Treaty, the European
Parliament appoints an Ombudsman to hear complaints from EU citizens of mal-
administration on the part of Community institutions, except for the Court of Justice
and the Court of First Instance acting in their judicial role.200

Although the concept of an Ombudsman originated as a safeguard against abuses
in government, in various forms it has spread to the private sector, with banks, build-
ing societies, insurance companies and many others appointing Ombudsmen to deal 
with complaints from dissatisfied customers; their position is generally founded upon
contract, but in the case of the legal profession, the Legal Services Ombudsman was
created by statute.201 Such processes are outside the scope of this book, but their suc-
cess will have an impact on the ombudsman model in the public sector, encouraging
change in the direction of prompt, accessible and cost-effective remedies.
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Chapter 30

JUDICIAL CONTROL OF ADMINISTRATIVE
ACTION – I

Judicial review of executive action is an essential process in a constitutional democracy
founded upon the rule of law. Whatever statutory provision is made for appealing against
official decisions, it is salutary that all decision-makers exercising public power should
know that the courts exercise jurisdiction over the legality of their decisions, on such
matters as the extent of their powers and the proper observance of procedure. Certainly,
judicial review is no substitute for administrative or political control of the merits, expe-
diency or efficiency of decisions; and matters such as the level of expenditure that should
be permitted to local councils are not inherently suitable for decision by a court.1 But
the courts can ensure that decisions made by public authorities conform to the law
and that standards of fair procedure are observed.

In exercising this jurisdiction, the courts take account of both the legislation that
applies to the particular subject in dispute and the principles of administrative law that
have developed from judicial decisions. The role of the judiciary is both to determine
what the legal rules are that apply and to decide on the facts whether the rules have
been breached. While the background of common law rules does not change overnight,
‘Parliament, understandably and indeed inevitably, tends to lay down different rules
for different situations’; the judges ‘are continually being faced with the need to study,
interpret and apply new versions of the rules’.2

The legislation that applies to public authorities is made up of many separate Acts,
varying widely in the powers conferred, the agencies in whom they are vested and the
extent of protection for private interests. Because of this, judicial control always has
a tendency to fragment into disparate branches of law, such as education, housing and
immigration law. Yet general principles have emerged from numerous judicial decisions
affecting public authorities, and awareness of those principles is essential when specific
statutes are before the court.

Judicial review of administrative action involves the judges in the task of developing
legal principles against a complex and often changing legislative background. In this
dynamic branch of the law, precedents must be used with care. As Lord Diplock warned
in 1981: ‘Any judicial statements on matters of public law if made before 1950 are
likely to be a misleading guide to what the law is today.’3 Some areas of government
(such as immigration) give rise to many more cases of judicial review than others, and
it has been said that judicial review of administrative action ‘is inevitably sporadic 
and peripheral’ when set against the entire administrative process.4 But the general 
principles which emerge from the judicial process should not be haphazard, incoher-
ent or contradictory.5
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The legal solution to many administrative disputes inevitably involves some form 
of judicial discretion. Even if the relevant principles are clear, their application to a
particular dispute is seldom clear-cut. This fact, taken with the political impact that 
a judicial decision may have when it concerns the policy of a minister or large local 
authority, may lead to criticism of the judges for political bias.6 A prominent instance
of this occurred in 1981, when the cheap fares policy for London of the (Labour) Greater
London Council (GLC) was challenged in the courts by the (Conservative) Bromley
Council. Some extravagant language was used by two judges in the Court of Appeal
(Lord Denning MR and Watkins LJ) in condemning the actions of the GLC, but 
that court’s decision was upheld in more restrained terms by a unanimous House of 
Lords.7 Many cases of judicial review arise to a greater or lesser extent out of polit-
ical controversy, but it is fundamental that the judges should decide such cases on 
legal grounds, not for reasons relating to the judge’s own political views. The landmark
decision in M v Home Office8 that the Conservative Home Secretary (Kenneth Baker)
was in contempt of court concerning the removal from Britain of a Zairean asylum
seeker may have affected his political standing: but the decision owed nothing to party
political factors and everything to what the judges considered should be the proper
relationship between the executive, the courts and the individual, as well as the
authority that the courts must have in that evolving relationship.

This chapter outlines the grounds on which the courts exercise the function of 
judicial review.9 Some are of long standing in the common law, such as the rule against
bias and the right to a fair hearing, others are still being developed, such as propor-
tionality and legitimate expectations. Before we consider these grounds, three prelimin-
ary matters must be mentioned.

First, the foundations of judicial review have been the subject of vigorous scholarly
debate.10 In the background to the debate is the historical growth of public law in 
an unwritten constitution. The theoretical base for the system of judicial review is 
difficult to find, given the questions raised by the interface between the supremacy of
Parliament and the rule of law.11 One approach (styled the ‘ultra vires’ theory) emphas-
ises that the ultra vires doctrine is fundamental to the principles of judicial review; 
since these principles have developed through statutory interpretation, they depend for
their legitimacy on the intention of Parliament. Since Parliament has not prohibited
the evolution of judicial review, its intention must have been to authorise it.

By contrast, the ‘common law’ theory stresses the common law foundations of judi-
cial review. It does not dispute the authority of legislation by Parliament, but argues
that the grounds of review are judge-made, have never been the subject of compre-
hensive legislation, and include principles of fair and just administration far beyond
anything that Parliament has intended. Further, judicial review extends to non-
statutory powers. It is not founded on a fiction of parliamentary intent but is an aspect
of the rule of law, a principle that is of coordinate authority with the supremacy of
Parliament. In response to this ‘common law’ theory, a ‘modified ultra vires theory’
has been advanced.12 Instead of relying on the direct and specific intent of Parliament,
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this view attributes to Parliament a generalised and indirect intent that the rule of 
law should be upheld; thus judicial review may be said to accord with the intent 
of Parliament.

Underlying this debate are concerns about the supremacy of Parliament, and about
the authority of the judiciary should a political crisis develop regarding judicial review.
All sides accept that Parliament has authority to legislate on the scope of judicial 
review, whether to enlarge it or to restrict it in specific ways;13 but some ‘common law’
theorists are probably less willing than the ‘ultra vires’ adherents to accept that
Parliament has absolute authority to exclude judicial review.

The second matter relates to the classification of the grounds of judicial review. In
the GCHQ case in 1984, Lord Diplock classified the grounds on which administrative
action is subject to judicial control under three heads, namely illegality, irrationality
and procedural impropriety; he accepted that further grounds (for example, pro-
portionality) might be added as the law developed.14 In 1986, the President of the 
New Zealand Court of Appeal commented that ‘the substantive principles of judicial 
review are simply that the decision-maker must act in accordance with law, fairly and
reasonably’.15 This is an admirable summary of the policy behind the law, but a great
deal needs to be known about the meaning attached to each of its three strands if it is
to serve as a guide to decision-making.

Third, we must note the impact of the Human Rights Act 1998.16 In brief, by s 3,
the Act requires every court, where it is possible to do so, to apply and interpret 
legislation compatibly with Convention rights. By s 6(1), it is unlawful for public 
authorities (except where they are required to do so by primary legislation) to act in
a way which is incompatible with Convention rights. And by ss 6–7, judicial review
serves as a residual procedure for protecting Convention rights. Accordingly, the 
existing grounds of judicial review were extended by a requirement of great breadth,
namely to act consistently with Convention rights.

A. Judicial review on substantive grounds

This section is concerned with grounds of review relating to the substance or content
of the official decision or action that is under review; grounds relating to the procedure
by which a decision was made are considered in the following section. Although the
emphasis is on English law, the principles of judicial review in the law of Scotland are
very similar.17

The ultra vires rule (excess of powers)

When a power vested in a public authority is exceeded, acts done in excess of the power
are invalid as being ultra vires. The ultra vires doctrine cannot be used to question the
validity of an Act of Parliament; but it serves to control those who exceed the powers
which an Act has given. The simplest instance of the rule is where a local council, whose
capacity to act and to regulate private activities is derived from statute, acts outside
the scope of that authority. Two examples may be given.
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In R v Richmond upon Thames Council, ex p McCarthy and Stone Ltd, a local planning authority
began charging a fee of £25 for informal consultations between its planning officers and developers
intending to seek planning permission for new development. The council was required by law to 
determine all applications for planning permission that were made, whether or not such informal 
consultations had been held. Held, by the House of Lords, while it was conducive or incidental to
the council’s planning functions that its officers should have informal consultations with intending 
developers, the fee of £25 was not lawful, since making such a charge was not incidental to those
functions. The House applied the principle that no charge on the public can be levied by a public
body without clear statutory authority.18

In Hazell v Hammersmith and Fulham Council, the local authority (as other councils had done) 
in 1983 established a fund for conducting transactions in the capital money market, by which the
council could benefit from future movements in interest rates. These transactions included interest
rate swaps, options to make such swaps, forward rate agreements and so on. If interest rates fell, the
council would benefit; in fact, rates went up and large capital losses were made by the council. In a
second stage of the policy, the council made further swaps, but solely to limit the extent of its 
losses while extricating itself from the market. The district auditor applied for a declaration that all the
transactions were unlawful. Held, by the House of Lords, a local council had no power to enter into
interest swap transactions, which by their nature involved speculation in future interest rates, since
they were inconsistent with the statutory borrowing powers of the council and were not ‘conducive
or incidental to’ those powers.19

As these cases illustrate, the powers of an authority include not only those expressly
conferred by statute but also those which are reasonably incidental to those 
expressly conferred.20 While it was held to be within the management powers of a 
housing authority to enable its tenants to insure their household goods with a par-
ticular insurance company,21 a council’s implied powers do not protect what on other
grounds is objectionable.

In Crédit Suisse v Allerdale Council, the council set up a company to provide a leisure pool complex
(which was plainly within the council’s powers) together with time-share accommodation (which 
eventually was held not to be); since the council was restricted from itself borrowing the necessary
capital, it guaranteed repayment of a loan of £6 million made by the plaintiff bank to the company.
The company did not earn enough from selling time-shares to repay the loan. Held, the guarantee
was void and unenforceable, as the Local Government Act 1972 had established a comprehensive
code of borrowing powers. The project was ‘an ingenious scheme designed to circumvent the no
doubt irksome controls imposed by central government’.22

Decisions such as these created much uncertainty relating to the private funding 
of new developments by local councils. In 1997, Parliament widened the power of 
councils to enter into contracts for the provision of assets, services and goods and asso-
ciated finance, and authorised councils to certify certain contracts as being within their
powers.23 The ultra vires rule itself applies to all public authorities, but its application
in any case necessarily depends on the powers vested in the public body.24 Government
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departments benefit from the rule that the Crown as a legal person is not created by
statute and has capacity at common law to own property, enter into contracts, employ
staff etc.25 However, a department that is exercising statutory powers of regulation may
not use them so as to conflict with other statutes or exceed its powers in other ways.

In R v Social Security Secretary, ex p Joint Council for the Welfare of Immigrants26 the minister had
power under the Social Security Contributions and Benefits Act 1992 to make regulations regarding
eligibility for income support. To discourage asylum seekers from coming to the United Kingdom, the
minister made regulations that barred certain asylum seekers from receiving income support, although
they were entitled to remain in the country while their appeals under the Asylum and Immigration
Appeals Act 1993 were determined. The Court of Appeal held, by 2–1, that the regulations would, for
some asylum seekers, render nugatory their appeal rights; as they conflicted with the 1993 Act, the
regulations were ultra vires.

Nor may a department incur expenditure which does not meet the relevant condi-
tions imposed by Parliament.27 When a public body’s conduct is challenged as ultra
vires or contrary to statute, the court’s attention focuses on the Act which is claimed
to be the source of its authority. Often an answer is found by interpreting that Act.
But the process of judicial review is far from being a narrow exercise in statutory inter-
pretation. One reason for this is that acts taken under the prerogative or from another
non-statutory source may themselves be subject to judicial review.28 A second reason
is that many statutes confer broad discretion on public authorities; judicial control of
such discretion, to which we now turn, goes well beyond statutory interpretation.29

Abuse of discretionary powers30

We have already seen that the concept of a discretion involves the possibility of choos-
ing between several decisions or courses of action, each of which may be lawful.31

However, in exercising a discretion, an official or public body may (intentionally or
inadvertently) make a decision or embark on action which the court considers to be
unlawful. For centuries, the courts have supervised such decisions.32 While the court
will not substitute its own decision for the decision made by the official or body to
whom the law entrusts the discretion, it may intervene where a discretion appears not
to have been lawfully exercised. Even if the language of a statute seems to confer an
absolute discretion, the courts will be very reluctant to hold that their power to review
the action taken is excluded. The attitude of the courts to claims that a minister has
unlimited discretion is shown in Padfield v Minister of Agriculture.

Under the Agricultural Marketing Act 1958, the milk marketing scheme included a complaints pro-
cedure by which a committee of investigation examined any complaint made about the operation 
of the scheme ‘if the Minister in any case so directs’. Padfield, a farmer in south-east England, 
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complained about the prices paid to farmers in that region by the Milk Marketing Board. The minis-
ter refused to direct that the complaint be referred to the committee of investigation, and claimed 
that he had an unfettered discretion in deciding whether or not to refer such complaints. Held, the
minister would be directed to deal with the complaint according to law. The reasons given by 
the minister for his refusal were not good reasons in law and showed that he had not exercised his
discretion in a manner which promoted the intention and objects of the Act of 1958. Lord Reid said:
‘the policy and objects of the Act must be determined by construing the Act as a whole, and con-
struction is always a matter of law for the court.’33

This decision was also significant in that the judges, after examining the reasons given
by the minister to see whether they conformed to the Act, were prepared to assume
that he had no better reasons for his decision. The willingness of the judges to impose
limits upon the minister’s discretion in Padfield matches the way in which they have
frequently cut down the width of local authority discretions. Thus a local planning author-
ity may grant planning permission ‘subject to such conditions as they think fit’, but
the courts have severely limited the apparent width of this power.34

The distrust of excessive discretion explains why even the Home Secretary’s power
to refuse naturalisation to an alien without giving reasons was subject to a procedural
requirement of fairness;35 and why a power to grant what would otherwise be a ‘con-
clusive’ certificate may be reviewed if the power is inconsistent with Community law.36

In the past the courts were readier to accept that executive discretion was immune from
judicial review than they are today. A notorious instance of the courts’ refusal to review
executive discretion arose during the Second World War: in Liversidge v Anderson,37

the House of Lords, Lord Atkin dissenting, held that the power of the Home Secretary
to detain anyone whom he had reasonable cause to consider to be of hostile origin 
or association was a matter for executive discretion and that the courts must accept a
statement by the Home Secretary that he believed he had cause to order the detention.
This is an example of extreme judicial deference to executive decision-making, best
explained by the context of wartime.

We now consider various grounds on which the exercise of discretion may be
reviewed by the courts. In practice, these grounds overlap and a poorly reasoned deci-
sion may be defective on several grounds.

1 Irrelevant considerations. Powers are not lawfully exercised if the decision-maker
takes into account factors that in law are irrelevant or leaves out of account relevant
matters. Thus the Home Secretary acted unlawfully when, in deciding whether it was
justified to release from prison two young men who as children had been convicted of
murder, he took into account an irrelevant matter (public petitions demanding that
the murderers be imprisoned for life) and refused to take account of a relevant matter
(their progress and development in detention).38 A decision to award a council house
to a councillor, enabling her to be housed before others on the housing list, was unlaw-
ful, having been influenced by the view of the chairman of the housing committee that
it would help her to be re-elected.39 Where rates of over £50,000 had been overpaid
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to a council on an unoccupied warehouse, the council did not lawfully exercise its stat-
utory discretion to refund overpaid rates when it refused to do so for reasons which
the House of Lords held to disregard the statutory purpose of the discretion.40

The court’s power to rule that certain considerations are irrelevant may severely 
limit the scope of general words in a statute,41 but the courts do not always interpret
statutory discretion narrowly.42 The converse of the proposition that an authority must
not take into account irrelevant considerations is that it must take into account 
relevant considerations. However, to invalidate a decision it is not enough that con-
siderations have been ignored which could have been taken into account: it is only 
when the statute ‘expressly or impliedly identifies considerations required to be taken
into account by the authority as a matter of legal obligation’ that a decision will be
invalid because relevant considerations were ignored.43 Thus there are factors which
the decision-maker may take into account, but need not do so.44 While it is for the
court to rule whether particular factors are relevant or irrelevant and whether they were
taken into consideration, it is generally for the decision-maker to decide what weight
to give to a relevant consideration that is taken into account.45 However, if undue 
weight is given to one factor, this may cause the decision to be reviewed on grounds
of reasonableness or proportionality.46

2 Improper purposes. The exercise of a power for an improper purpose is invalid.
Improper purposes include malice or personal dishonesty on the part of the officials
making the decision, but examples of this kind are rare. Most instances of improper
purpose have arisen out of a mistaken interpretation by a public authority of its 
powers, sometimes contributed to by an excess of zeal in the public interest. Thus a city
council which was empowered to buy land compulsorily for the purpose of extending
streets or improving the city could not validly buy land for the purpose of taking advan-
tage of an anticipated increase in value of the land.47 In Congreve v Home Office, where
the Home Office had threatened certain holders of television licences that their licences
would be revoked by the Home Secretary if they did not each pay an extra £6, the
Court of Appeal held that it was an improper exercise of the Home Secretary’s power
of revocation ‘to use a threat to exercise that power as a means of extracting money
which Parliament had given the Executive no mandate to demand’.48 In Porter v Magill,49

it was unlawful for the Conservative majority on the Westminster council to adopt a
policy of selling council houses in certain parts of the city in the belief that home 
owners were more likely than council tenants to vote Conservative. The House of Lords
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accepted that councillors are elected and in due course may stand for re-election, but
stressed that a council’s powers must be used for the purposes for which they were
conferred, not to promote the electoral advantage of a political party.

Difficulty arose in an earlier case from Westminster when the council was motivated
both by lawful and unlawful purposes.

The Westminster Corporation was empowered to provide public conveniences but not pedestrian 
subways. Underground conveniences were designed so that the subway leading to them provided a
means of crossing a busy street. It was sought to stop the scheme on the ground that the real object
was the provision of a crossing and not public conveniences. The court refused to intervene. ‘It is 
not enough to show that the corporation contemplated that the public might use the subway as a
means of crossing the street. In order to make out a case of bad faith, it must be shown that the
corporation constructed the subway as a means of crossing the street under colour and pretence of
providing public conveniences not really wanted.’50

In such cases a distinction has sometimes been drawn between purpose and motive,
so that where an exercise of power fulfils the purposes for which the power was given,
it matters not that those exercising it were influenced by an extraneous motive. But
the motive–purpose distinction is difficult to maintain and it has sometimes given way
to the test of what was the dominant purpose or to the rather stricter rule, already
outlined, that the presence of any extraneous or irrelevant considerations invalidates
the decision.51

3 Error of law. An authority which is entrusted with a discretion must direct itself
properly on the law or its decision may be declared invalid.

In R v Home Secretary, ex p Venables, the Home Secretary increased from 10 to 15 years the 
‘tariff period’ which two young murderers would have to serve before being considered for release.
The Home Secretary stated that young offenders sentenced to detention during Her Majesty’s plea-
sure would be dealt with on the same basis as adult offenders on whom mandatory life sentences
had been imposed. Held, by 3–2, the Home Secretary by this statement misdirected himself in law.
‘His legal premise was wrong: the two sentences are different. A sentence of detention during Her
Majesty’s pleasure requires the Home Secretary to decide from time to time . . . whether detention 
is still justified. The Home Secretary misunderstood his duty. This misdirection by itself renders his
decision unlawful.’52

So too, when a county council decided to ban deer hunting over its land, but with-
out considering the extent of its powers, the policy was quashed.53 Decisions such as
these illustrate Lord Diplock’s statement that ‘the decision-maker must understand cor-
rectly the law that regulates his decision-making power and must give effect to it’.54

The notion of error of law goes wider than a mere mistake of statutory interpret-
ation. A minister commits an error of law if (inter alia) he or she acts when there is
no evidence to support the action or comes to a conclusion to which, on the evidence, 
he or she could not reasonably have come.55 These principles were highlighted in 1976
when a Labour Secretary of State and a Conservative council clashed over the re-
organisation of secondary education.
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Under a power now contained in s 496 of the Education Act 1996, if the Secretary of State was
satisfied that an education authority was proposing to act unreasonably, he or she could issue such
directions to the authority as appeared expedient. When in May 1976 the newly elected Tameside
council proposed, contrary to an earlier plan, to continue selection for entry to five grammar schools
in the coming September, the Secretary of State directed the council to adhere to the earlier plan.
The House of Lords refused to enforce this direction, holding that it was valid only if the Secretary
of State had been satisfied that no reasonable authority could act as the council was proposing to.
‘Unreasonable’ in s 68 did not mean conduct which the Secretary of State thought was wrong. On
the facts, there was no material on which the Secretary of State could have been satisfied that the
council was acting unreasonably. He must therefore have misdirected himself as to the grounds on
which he could act.56

Reliance on error of law as a ground for controlling discretion places the courts in
a position of strength vis-à-vis the administration since it is peculiarly for the courts
to identify errors of law. As the Tameside case indicated, error of law is a sufficiently
pliable concept to enable the judges, if they feel it is necessary, to make a very close
scrutiny of the reasons for a decision and the facts on which it was based. Moreover,
as we shall see later in this chapter, there is now a general rule that a tribunal which
makes an error of law in reaching a decision must be held to be exceeding its 
jurisdiction.

4 Unauthorised delegation. A body to which the exercise of discretion has been entrusted
by statute may not delegate the exercise of that discretion to another person or body
unless the statute can be read as having authorised such delegation. In general, a statute
that authorises one level of delegation does not thereby authorise further delegation.
In Barnard v National Dock Labour Board, the national board lawfully delegated 
disciplinary functions over registered dockers to local boards; a local board acted unlaw-
fully when it sub-delegated the power to suspend dockers to the port manager.57

The rule against unauthorised delegation of powers might seem to require all powers
vested in a minister to be exercised by him or her personally. However, in the case of
central government the courts have accepted that powers and duties conferred on a
minister may properly be exercised by officials for whom the minister is responsible
to Parliament or by a junior minister.58 Accordingly, information available to officials
advising a minister is deemed to be information taken into account by the minister.59

But where a statutory duty is vested in one minister, he or she may not adopt a policy
by which the decision is effectively made by another minister.60 And, where a discre-
tion is vested in a subordinate officer, it may not be taken away by orders from a 
superior.61 Similar principles apply to statutory agencies. Thus the Police Complaints
Board could not adopt a rule of taking no action on complaints which the Director of
Public Prosecutions had decided should not lead to criminal proceedings;62 but the
Commission for Racial Equality might delegate to its staff the task of conducting 
formal investigations into alleged discrimination.63 In local government, there is now

CAAC30  8/8/06  4:13 PM  Page 733



 

734 Part IV · Administrative law

64 Local Government Act 1972, s 101.
65 See e.g. R v Home Secretary, ex p P and Q [2001] 2 FLR 383 (policy of allowing mothers in prison to

keep babies with them under the age of 18 months).
66 R v Port of London Authority, ex p Kynoch [1919] 1 KB 176, 184 (dictum of Bankes LJ). See D J Galligan

[1976] PL 332. Also R v Home Secretary, ex p Venables [1998] AC 407 (discretion fettered by rigid pol-
icy of ignoring child’s development in prison) and R v Home Secretary, ex p Hindley [2001] 1 AC 410
(Home Secretary prepared to reconsider decision on whole life tariff at any time).

67 British Oxygen Co v Board of Trade [1971] AC 610.
68 Ibid, at 631 (Lord Dilhorne).
69 Cf A-G ex rel Tilley v Wandsworth BC [1981] 1 WLR 854 and R v Rochdale BC, ex p Cromer Ring

Mill Ltd [1982] 3 All ER 761.
70 R v Warwick CC, ex p Collymore [1995] ELR 217; R v London Borough of Bexley, ex p Jones [1995]

ELR 42. The cases are reviewed by C Hilson [2002] PL 111.
71 R (Rashid) v Home Secretary [2005] EWCA Civ 744; and see M Elliott [2005] JR 281.

wide authority for councils to delegate their functions to committees, sub-committees
and officers.64

5 Discretion may not be fettered. Public bodies often exercise discretion in deciding
whether to grant a benefit sought by an individual – be it planning permission, licence,
grant of money or admission to a school – or to impose a penalty (such as revoking 
a licence or excluding a pupil for misconduct). In law, the body must consider the 
matter on its merits, including the individual circumstances. But it is impossible to assess
the merits of an individual case without considering general matters, such as any relev-
ant standards or policies or decisions made in earlier cases. The exercise of discretion
must not be prejudged or fettered by a binding rule. The decision-maker may adopt 
a general policy and indicate that it will be applied in the absence of exceptional 
circumstances,65 but may not have a rule that certain applications will always be refused.66

These principles apply to the exercise of discretionary powers vested in government
departments, but departments cannot function effectively unless they formulate policies
as to how a particular discretion will be exercised. Such policies may not be treated as
binding rules.

Under a scheme for discretionary investment grants to industry, the Board of Trade applied a rule
that grants could not be paid in respect of items costing less than £25 and refused to pay a grant
to a firm which had spent over £4 million on gas cylinders costing £20 each: the House of Lords
accepted that the department was entitled to make such a rule or policy, provided that it was pre-
pared to listen to arguments for the exercise of individual discretion.67

In such a case, individuals may find it very difficult to persuade officials that they
should receive preferential treatment. Their right might be more realistically described
as a right to ask that the general policy should be changed.68 Even so, the courts could
be readier than they are to hold that public authorities are entitled to adopt definite
policies without this interfering with the proper exercise of discretion.69 Where, for
instance, a discretionary scheme of making educational awards is subject to financial
constraints, it is very difficult for the decision-maker to treat all individual applications
fairly and keep within budget.70 Public authorities that have adopted policies must take
steps to see that they are applied consistently, and must bring them to the notice of
the actual decision makers.71

6 Breach of a local authority’s financial duties. One controversial ground of review
in local government is that councils are expected to observe due standards of financial
responsibility to local taxpayers. In Roberts v Hopwood, the House of Lords held invalid
a decision by the Poplar council in 1923 to pay a minimum wage of £4 per week to
all adult employees, regardless of the work which they did, their sex and the falling
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cost of living; the judges considered that the council had exceeded its power to pay
such wages as it saw fit, by making gifts or gratuities to its staff.72 Sixty years later,
the principle that local authorities owe a fiduciary duty to their ratepayers in financial
management was prominent in Bromley Council v Greater London Council.73 The House
of Lords held that the Greater London Council must exercise its powers in relation to
London transport with due regard to business principles; the decision to cut fares 
by 25 per cent had caused a big increase in the subsidy payable by ratepayers and a
sharp loss in rate support grant paid from central government. The council was thus
in breach of the fiduciary duty which it owed to London ratepayers. However, a modified
scheme of subsidy for London fares later survived legal challenge.74 In Pickwell v Camden
Council the court accepted as lawful a local pay settlement made by the council 
during national strikes which was more favourable to workers in Camden than was
the national settlement.75

7 Unreasonableness (irrationality). A judge may not on judicial review set aside an
official decision merely because he or she considers that the matter should have been
decided differently. Judicial review does not provide a right to appeal on the merits of
the decision. However, a decision may be set aside for unreasonableness. The difficulty
is to know when a decision that is otherwise within the powers of the authority may
be said to be unreasonable.

Associated Provincial Picture Houses Ltd v Wednesbury Corporation76 concerned the Sunday
Entertainments Act 1932 that gave a local authority power to permit cinemas to open on Sundays,
‘subject to such conditions as the authority think fit to impose’. A local council allowed cinemas to
show films on Sundays, on the condition that no children under 15 should be admitted to the 
performances, with or without an adult. This prevented parents taking their children to the cinema on
a Sunday. Held, the condition was neither ultra vires nor unreasonable.

In his much-quoted judgment, Lord Greene MR set out what is now termed the
Wednesbury test, namely that a court may set aside a decision for unreasonableness
only when the authority has come to a conclusion ‘so unreasonable that no reasonable
authority could ever have come to it’.77 The judgment emphasises that unreasonable-
ness is closely related to other grounds of review, such as irrelevant considerations,
improper purposes and error of law.

The meaning of ‘unreasonable’ was central to the Tameside case, as we have 
seen. Lord Diplock said there that ‘unreasonable’ denotes ‘conduct which no sensible
authority acting with due appreciation of its responsibilities would have decided to
adopt’.78 In the GCHQ case, Lord Diplock called the test one of irrationality: it
applied ‘to a decision which is so outrageous in its defiance of logic or of accepted
moral standards that no sensible person who had applied his mind to the question 
to be decided could have arrived at it’.79 In 1998, Lord Cooke regretted that some
Wednesbury phrases had become ‘established incantations’ and preferred ‘the simple
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test’ of whether the decision under review ‘was one which a reasonable authority could
reach’.80

What none of these formulations brings out is that the test of reasonableness does
not apply uniformly to all kinds of decision. There are some decisions (for instance,
allocating financial resources to local councils) where the court would intervene for
unreasonableness only in exceptional circumstances.81 By contrast, if fundamental
human rights are in issue, as where the life of an asylum seeker may be at risk, ‘the
basis of the decision must surely call for the most anxious scrutiny’.82 In 1996 the Court
of Appeal held that an unreasonable decision was

one beyond the range of responses open to a reasonable decision-maker. But in judging whether
the decision-maker has exceeded this margin of appreciation the human rights context is import-
ant. The more substantial the interference with human rights, the more the court will require
by way of justification before it is satisfied that the decision is reasonable in the sense out-
lined above.83

Despite this significant development, the court in that case upheld the government’s
policy that homosexuals were not permitted to serve in the armed forces: however, the
policy failed the European test of proportionality because of its effect on the claimants’
right to respect for their private lives.84 The Wednesbury test has often been said to
present too high a hurdle in the way of a challenge to official action, and critics have
argued that the European test of proportionality provided a better approach to the con-
trol of discretion. In 1991, an attempt to get British courts to adopt the test of pro-
portionality was made in R v Home Secretary, ex p Brind.85 The House of Lords held
that, without incorporation of the European Convention on Human Rights, British courts
could not (except when rights in Community law were affected)86 review executive 
decisions on the basis of proportionality. Applying the Wednesbury test, the House
upheld a government ban on the broadcasting of direct statements by representatives
of proscribed organisations in Northern Ireland. In 2001, Lord Cooke described the
Wednesbury case as ‘an unfortunately retrogressive decision’ in that it ‘suggested that
there are degrees of unreasonableness and that only a very extreme degree can bring
an administrative decision within the legitimate scope of judicial invalidation’.87

Yet decisions continue to be based on the Wednesbury test. The Home Secretary’s 
decision to include Pakistan in a ‘white list’ of countries in which persecution of indi-
viduals was unlikely to occur was held irrational.88 By contrast, a scheme for compensating
British civilians interned by the Japanese during the Second World War was upheld:
it was considered reasonable for British citizens who claimed to be required to show
that they had a close link with the United Kingdom.89

The position of proportionality altered dramatically when the Human Rights Act
1998 came into effect.

8 Proportionality. In varying forms, the concept of proportionality is found in the con-
stitutional law of countries such as Germany and Canada,90 as well as in Community
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law and in European human rights law.91 In outline, if action to achieve a lawful objec-
tive is taken in a situation where it will restrict a fundamental right, the effect on the
right must not be disproportionate to the public purpose sought to be achieved. The
test applies in respect of European Convention rights, many of which (for instance,
the right to freedom of expression) are subject to such restrictions ‘as are prescribed
by law and are necessary in a democratic society’ for specified public purposes.92 A
restriction cannot be regarded as ‘necessary in a democratic society’ unless it is pro-
portionate to the legitimate aim pursued.93 If in a given situation there is a need for
public action to restrict the right, the restriction ‘must be necessary and proportionate
to the damage which the restriction is designed to prevent’.94 Any further restriction
is unjustifiable.

One striking effect of the Human Rights Act has been to require the courts to apply
the test of proportionality in almost every case when a claim for judicial review is based
on an infringement or restriction of a Convention right. The test may be applied in
challenges to Acts of Parliament and to the exercise of discretion, and whether the 
remedy is sought by judicial review or by appeal.95 In R (Daly) v Home Secretary,96 a
prison policy that barred a prisoner in a closed prison from being present while his
cell was searched, even when letters between him and his solicitor were examined, was
held by the House of Lords to be unlawful on common law grounds. It was also held
to infringe Daly’s right under art 8(1) ECHR to respect for his correspondence to a
greater extent than was necessary. Lord Steyn observed that proportionality was likely
to mean a greater intensity of review than the Wednesbury test or even the heightened
scrutiny test applied in R v Ministry of Defence, ex p Smith,97 but he denied that this
meant there had been a shift to merits review. In 2001, Lord Slynn urged that, quite
apart from European law, proportionality should be recognised as part of English law,98

but a House of Lords decision will be needed to achieve this.99

The fact that proportionality is now a key mechanism in the protection of Con-
vention rights raises difficult questions about the extent to which the courts may 
substitute their views for decisions taken by ministers or Parliament. Must the courts
decide every human rights case by applying their view of what they regard as correct?
This would involve an enormous accretion of power to the judges. In its case law, the
Strasbourg Court accepts that states exercise a ‘domestic margin of appreciation’ at
national level. A different formula is needed in national law for defining what has been
called the ‘discretionary area of judgment’100 by public authorities that the courts should
respect. The notion of ‘judicial deference’ has been much discussed in judgments101

and articles.102 When in 2004 the Law Lords held indefinite detention for suspected
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terrorists to be incompatible with the Convention right to liberty,103 the decision did
not seem at all deferential to Parliament or the government, even though the context
of national security might be thought to have called for this.104

Failure to perform a statutory duty
We have so far been considering how a public authority may exceed its powers or 
misuse its discretion. Such a body may also act unlawfully if it fails to perform a duty
imposed upon it by statute. Thus a local authority acted unlawfully when it decided
not to fund the provision required by children with special educational needs, leaving
this to be paid for by the governors of the children’s school.105 In that case a specific
statutory duty was enforced, but many duties are more general in character and may
not be so clearly enforceable. Thus the Education Act 1996, s 9, obliges both the Secretary
of State and local education authorities to pay regard ‘to the general principle that pupils
are to be educated in accordance with the wishes of their parents, so far as that is com-
patible with the provision of efficient instruction . . . and the avoidance of unreason-
able public expenditure’. Does this statutory duty create enforceable rights in the parents?
This duty has been held to require local authorities to take parental wishes into
account but does not oblige the authorities to give effect to them.106 In regard to school
admission policies, it was only in 1980 (now, the School Standards and Framework
Act 1998, s 86) that local authorities were placed under an enforceable duty to respect
parental preferences.

By contrast, under s 8 of the Education Act 1944, education authorities had a duty
‘to secure that there shall be available for their areas sufficient schools . . . for provid-
ing full time education’ suitable to their pupils. In Meade v Haringey BC, a local author-
ity was faced with strike action by caretakers and ancillary staff and decided that all
schools should close until further notice. The Court of Appeal held that parents who
suffered as a result of this decision had a remedy in court and that the council would
be in breach of its duty if it closed the schools in sympathy with a trade union’s claims
at a time when the closure could reasonably have been avoided.107 However, later 
decisions have referred to the duty in issue in Meade as a ‘target duty’: ‘The metaphor
recognises that the statute requires the relevant public authority to aim to make 
the prescribed provision but does not regard failure to achieve it without more as a
breach.’108

Even if an individual is entitled to seek judicial review (as a public law remedy), it
does not follow that he or she also has the right (in private law) to sue for damages
caused by the breach of duty. Thus prison authorities must observe the statutory rules
made for the conduct and discipline of the prisons, but no right to sue for damages
accrues to prisoners who are affected if the rules are broken.109

It needs to be remembered that the words used in an Act of Parliament are not always
decisive of whether a public authority has a duty or a discretion on a certain matter.
In some circumstances, the word ‘may’ used in legislation is equivalent to ‘must’.110
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The concept of jurisdiction111

Our discussion so far of the grounds of review has been phrased in terms of powers,
discretion and duties. In many cases, however, use is made of the language of jurisdic-
tion. For historical reasons, as we saw in chapter 27, the concepts of vires (powers)
and jurisdiction are closely linked. Often it makes no difference which terminology is
used, except that the language of jurisdiction may seem more appropriate when used
in relation to an inferior court or tribunal. Decisions of such bodies were subject to
control by higher courts, whether by way of an appeal (if there was one) or by the
remedies that preceded judicial review today. Supervision by the higher courts did not
provide a fresh decision on the merits, but sought to ensure that the body in question
had observed the rules upon which its power to make decisions depended. According
to a famous dictum in R v Nat Bell Liquors:

That supervision goes to two points: one is the area of the inferior judgment and the
qualifications and conditions of its exercise; the other is the observance of the law in the course
of its exercise.112

This approach distinguished between the rules that limited the powers of the lower
court or tribunal, and the rules that it had to observe in deciding a matter within its
powers. Thus a tribunal could be dealing with a matter that was ‘within its jurisdic-
tion’ but while doing so could make an error of law. For reasons of a procedural kind,
many older cases were concerned with the elusive distinction between (a) an error made
by a tribunal on a point of jurisdiction and (b) an error of law made by a tribunal
‘within jurisdiction’.

Today, the law has fortunately developed to a point at which we need no longer
struggle with the concept of an ‘error of law within jurisdiction’, for the reason that
all errors of law made by a tribunal now give rise to judicial review. The most recent
pages of that history begin with a House of Lords decision that illustrates the difficulties
of distinguishing between jurisdictional and non-jurisdictional matters, namely Anisminic
Ltd v Foreign Compensation Commission.113

The Foreign Compensation Commission was a tribunal created by the Foreign Compensation Act 1950.
It had rejected a claim made by a British company (Anisminic) under a scheme for compensating
British subjects who had lost property in Egypt during the Suez affair in 1956. The reason for rejec-
tion was that, on the commission’s interpretation of the relevant Order in Council, it was fatal to the
claim that Anisminic’s assets in Egypt had after 1956 been acquired by an Egyptian company, since
the order required that any ‘successor in title’ to the British claimant had to be of British nationality.
In the absence of any right to appeal, Anisminic had to establish not only that the commission’s 
interpretation of the order was erroneous, but also that the commission’s decision rejecting the claim
was a nullity, since the 1950 Act excluded the power of the High Court to review errors of law made
within the jurisdiction of the commission. Held, by a majority in the House of Lords, the commission’s
interpretation of the Order in Council was wrong (since the Egyptian company was not Anisminic’s
‘successor in title’); and this error had caused the commission to take into account a factor (the nation-
ality of the Egyptian company) which was irrelevant to Anisminic’s claim. Thus the commission had
exceeded the limits of its jurisdiction and the decision rejecting the claim was a nullity.

The main issue for present purposes is whether the Anisminic case established the
rule that all errors of law made by a tribunal cause the tribunal to exceed its jurisdic-
tion. On a reading of the speeches in Anisminic, this does not seem to have been intended,
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but in Pearlman v Keepers and Governors of Harrow School, Lord Denning MR said
that the distinction between an error which entails absence of jurisdiction and an error
made within the jurisdiction should be abandoned and that the new rule should be
that ‘no court or tribunal has any jurisdiction to make an error of law on which the
decision of the case depends’.114 In supporting this view, Lord Diplock said:

The breakthrough made by Anisminic was that, as respects administrative tribunals and author-
ities, the old distinction between errors of law that went to jurisdiction and errors of law that
did not was for practical purposes abolished.115

This position was confirmed when, in R v Hull University Visitor, ex p Page, the
House of Lords held unanimously that Anisminic had established that all errors of law
made by a tribunal were subject to judicial review ‘by extending the doctrine of ultra
vires’. Parliament must be taken to have conferred power on a tribunal subject to it
being exercised ‘on the correct legal basis’; a misdirection in law in making the deci-
sion therefore rendered the decision ultra vires.116

An important proposition that is not affected by the Anisminic and Hull University
decisions is that no tribunal or other decision-maker has power conclusively to deter-
mine the limits of its own jurisdiction. Lord Mustill has said that the question of juris-
diction is ‘a hard-edged question. There is no room for legitimate disagreement.’117 What
has been called the doctrine of jurisdictional fact arises when a decision-maker’s 
jurisdiction depends on a ‘precedent fact’ which must if necessary be established by
the court and not by the decision-maker. To take the example of the Home Secretary’s
power to deport an alien when it is considered that this would be conducive to the
public good: if X is being detained with a view to deportation under this power and
claims that she is a British citizen, and thus not subject to deportation, the court must
examine the evidence relevant to her nationality and must decide the matter for itself;
on this issue the court is not confined to a supervisory role.

This fundamental principle was re-established by the House of Lords in R v Home
Secretary, ex p Khawaja.118 The case concerned the power of the Home Secretary 
to remove from the United Kingdom those who were ‘illegal entrants’ under the
Immigration Act 1971. The House applied the principle that (in Lord Scarman’s words)
‘where the exercise of an executive power depends upon the precedent establishment
of an objective fact, it is for the court, if there be a challenge by way of judicial review,
to decide whether the precedent requirement has been satisfied’.119 On this test, it was
not sufficient that the immigration officers believed Khawaja to be an illegal entrant;
his status as an illegal entrant had to be established by evidence before the power to
remove him could be exercised. This strict test is particularly suitable when someone’s
liberty is at stake.120

Mistake of fact

Apart from the jurisdictional fact doctrine mentioned above, an attempt to seek judicial
review of a decision based on the claim that the decision-maker made an error of fact
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will generally be met by the reply that judicial review does not provide a right of appeal.
This is the more likely if there was some evidence for and some against the disputed
finding, since the claimant is, in effect, asking the court to substitute itself for the 
decision-maker in deciding an issue of fact. But suppose that there has been an evident
mistake in a finding of fact that is directly material to the decision – for example, a
decision based on a statement that is incorrect (such as a planning decision to refuse
development on land that is said to be in the green belt, when this has never been the
case). Here, a claim for review may well succeed on other grounds – such as taking
into account an irrelevant consideration (the false description of the land), coming to
a conclusion for which there is no evidence (which is an error of law),121 unfairness (if
the claimant had no opportunity to deal with the issue) or Wednesbury unreasonableness.
However, in R v Criminal Injuries Compensation Board, ex p A,122 four members of
the House of Lords accepted that a decision could be quashed for a material error 
of fact. Subsequently it has been held that a mistake of fact giving rise to unfairness is
a separate head of challenge where there is an appeal on a point of law.123 Related to
this matter is the consideration that where, for the purposes of art 6(1) ECHR, an official
decision affects an individual’s civil rights, a reviewing court must be able to control
essential findings of fact, although it is not required to provide a rehearing on every
evidentiary issue.124

Acting incompatibly with Convention rights

The Human Rights Act 1998 provides by s 6(1): ‘It is unlawful for a public authority
to act in a way which is incompatible with a Convention right.’ While an act for this
purpose includes a failure to act, it does not include a failure to introduce in Parlia-
ment a proposal for legislation or a failure to make any primary legislation (s 6(6)).
The act of a public authority is not unlawful if as a result of primary legislation, the
authority could not have acted differently or if it is giving effect to legislation that 
cannot be read in a way which is compatible with Convention rights.125

While there is room for argument as to the full range of consequences where a 
public authority acts ‘unlawfully’ in breach of s 6(1), a definite effect of s 6(1) was to
extend the scope of judicial review into the very broad expanse of all the Convention
rights protected under the Human Rights Act. Because of s 6(1), the decision of a pub-
lic authority may be subject to judicial review and may be held unlawful, even if apart
from the Act no such claim could have been made. In practice, most applicants for
judicial review are likely to join arguments based on Convention rights to grounds 
for review that would have been available apart from the Human Rights Act. Sometimes
such arguments will not affect the outcome but, as we have seen in respect of the require-
ment of proportionality, the new arguments may make all the difference. For example,
the Court of Appeal would now have to deal with the right to respect for private life
under art 8 ECHR in considering the policy of excluding all homosexuals from the
armed forces;126 and cases involving the right to freedom of expression would now be
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decided on the basis of art 10.127 If individuals rely on Convention rights in their deal-
ings with a public authority, the authority must in the exercise of its functions decide
whether they are relevant and, if so, what their effect may be. If the authority ignores
the Convention issues, it is at risk of failing to take relevant considerations into
account, committing an error of law or making a disproportionate decision.

B. Review on procedural grounds

Even if the substance of an official decision is within the powers of the body taking it,
a question that may arise is whether it has been made by a proper procedure; and it
will be invalid if essential procedural requirements have not been observed. These require-
ments are often found in the statutes which confer the power of decision. Others are
derived from the common law doctrine of natural justice or, as it is now widely known,
the doctrine of fairness.

Statutory requirements

Where statute authorises a power to be exercised after a stated procedure has been 
followed, failure to observe the procedure may result in the purported exercise of the
power being declared a nullity.

In Ridge v Baldwin, the Brighton police committee summarily dismissed their chief constable following
his trial at the Central Criminal Court on charges of conspiracy; his acquittal had been accompanied
by serious criticism of his conduct by the trial judge. Disciplinary regulations made under the Police
Act 1919 laid down a procedure by which a formal inquiry had to be held into charges brought
against a chief constable before he could be dismissed. The committee contended that this proced-
ure did not apply to the power of dismissal under the Municipal Corporations Act 1882. The House
of Lords held inter alia that the disciplinary regulations did apply; ‘inasmuch as the decision was arrived
at in complete disregard of the regulations it must be regarded as void and of no effect’.128

But not every procedural error invalidates administrative action. The courts have 
often distinguished between procedural requirements which are mandatory (breach 
invalidates) and those which are directory (breach does not invalidate). But this 
distinction does not take account of whether there has been a total failure to observe
the procedure or substantial compliance with it; or of whether the procedural defect
caused any real prejudice to the individual.129 In 1979 Lord Hailsham, commenting on
the distinction, suggested that the courts are faced with ‘not so much a stark choice of
alternatives but a spectrum of possibilities’. He continued: ‘The jurisdiction is inher-
ently discretionary, and the court is frequently in the presence of differences of degree
which merge almost imperceptibly into differences of kind.’130 In that case, a planning
authority’s failure to notify landowners about their right of appeal to the Secretary of
State invalidated a decision by the authority which adversely affected the land. In 1999,
the Court of Appeal held that where a required procedure has not been observed, 
to ask if the requirement was mandatory or directory was no more than a first step
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leading to such questions as whether there was substantial compliance; whether the
non-compliance was capable of being waived; and what was the consequence if it 
had not been or could not be waived.131 In 2005, the Privy Council held that the 
mandatory and directory distinction was not useful: the emphasis ought to be on 
examining the effects of the non-compliance and on appraising the intention of the 
legislature in laying down the procedures to be followed.132

Natural justice

The origin of natural justice is to be found in the rules of fair procedure observed by
the civil and criminal courts. Many aspects of natural justice at common law are now
reinforced by the Human Rights Act 1998, which gives effect to the right to a fair hear-
ing under art 6(1) ECHR:

In the determination of his civil rights and obligations or of any criminal charge against 
him, everyone shall be entitled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal established by law.

While the common law rules are generally consistent with the Convention right to
a fair hearing, the two systems are far from being identical, and some leading UK deci-
sions are rightly based on the common law rather than on the Convention.133

As an unwritten principle, natural justice evolved largely through the control exer-
cised by the central courts over bodies of inferior jurisdiction, such as local justices
and the governing bodies of corporations.134 The rules of natural justice were applied
to arbitrators, and to the disciplinary functions of professional bodies and voluntary
associations. With the growth of governmental powers affecting an individual’s prop-
erty or livelihood, natural justice served to supplement the shortcomings of legislation.
Public authorities were bound to observe natural justice in many of their functions and
it was for the courts to determine the limits of this obligation. Before considering how
the courts have performed this task, it is convenient to illustrate the two main rules of
natural justice with examples drawn from the ordinary courts.

1 The rule against bias. The essence of a fair judicial decision is that it has been made
by an impartial judge. This has been the subject of many decisions at common law, to
which must now be added decisions of the European Court of Human Rights, inter-
preting the right under art 6(1) ECHR to a fair hearing before an ‘independent and
impartial tribunal’.135 The main rule against bias136 is that a judge may be disqualified
from acting in a case on two grounds, the first being where he or she has a direct pecu-
niary interest, however small, in the subject matter of the case; thus a judge who is a
shareholder in a company appearing as a litigant must decline to hear the case, except
with consent of the parties.137 The automatic disqualification of a judge also applies

CAAC30  8/8/06  4:13 PM  Page 743



 

744 Part IV · Administrative law

138 R v Bow Street Magistrate, ex p Pinochet Ugarte (No 2) [2000] 1 AC 119. For comment on ‘automatic
disqualification’, see A Olowofoyeku [2000] PL 456.

139 Porter v Magill [2001] UKHL 67, [2002] 2 AC 357, at [103] (Lord Hope).
140 R v Gough [1993] AC 646, 672 (Lord Woolf).
141 Ex p Pinochet Ugarte (No 2), at 139 (Lord Nolan).
142 [1924] 1 KB 256.
143 R v Gough [1993] AC 646.
144 E.g. Webb v R (1994) 181 CLR 41.
145 Piersack v Belgium (1982) 5 EHRR 169 and decisions cited by Lord Hope in Porter v Magill,

[99]–[102].

where there is no financial interest, but the judge would be deciding a case that may
affect the promotion of a cause in which he or she is closely involved with one of the
parties.138 This form of disqualification arose when, as one of five judges in the House
of Lords who heard an appeal concerning General Pinochet’s extradition, Lord
Hoffmann was chair and director of a charity associated with Amnesty International,
that had argued at the appeal in support of the extradition and had thus become a
party to the case. The judge’s involvement with the charity was not known to the 
parties during the hearing. Second, apart from a pecuniary interest or identification
with one of the parties, a judge is disqualified from sitting when (in Lord Hope’s words)
‘the fair-minded and informed observer, having considered the facts [relating to an 
allegation of bias], would conclude that there was a real possibility that the tribunal
was biased’.139 Under this form of the test, approved by the House of Lords in 2001,
disqualification is not automatic but depends on whether an informed observer would
conclude there was a ‘real possibility of bias’ once the facts had been ascertained.

Three comments may be made on the italicised test. First, where bias is alleged, the
reviewing court does not have to decide whether the judge was in fact biased, since
‘bias operates in such an insidious manner that the person alleged to be biased may be
quite unconscious of its effect’.140 Second, the test acknowledges that ‘in any case where
the impartiality of a judge is in question the appearance of the matter is just as import-
ant as the reality’.141 Lord Hewart’s dictum, that it is ‘of fundamental importance that
justice should not only be done but should manifestly and undoubtedly be seen to be
done’, comes from R v Sussex Justices, ex p McCarthy:

The acting clerk to the justices was a member of a firm of solicitors who were to represent the plain-
tiff in civil proceedings as a result of a collision in connection with which the applicant was sum-
moned for a road traffic offence. The acting clerk retired with the bench, but was not asked to advise
the justices on their decision to convict the applicant. Held, that, as the clerk’s firm was connected
with the case in the civil action, he ought not to advise the justices in the criminal matter and there-
fore could not, had he been required to do so, have discharged his duties as clerk. The conviction
was quashed, despite the fact that he had taken no part in the decision.142

Third, the test for judicial bias approved in Porter v Magill resolves a long-standing
uncertainty as to whether in establishing bias it was enough that an observer had a
‘reasonable suspicion’ that a tribunal might be biased or whether it must beyond this
be shown that in fact there was a ‘real likelihood’ or ‘real danger’ of bias. On this issue
there had been divergence between the English and Scottish courts. An earlier formula
adopted by the House of Lords, that sought to lay down a single test for all purposes,143

was not followed in some Commonwealth decisions.144 Nor was it consistent with the
Strasbourg case law on art 6(1) ECHR, which favours an objective test of the risk of
bias in the light of all the factors known to the court.145

The possibility of bias may arise not only where a judge has an interest in the sub-
ject matter or a relationship with one of the parties, but also from matters that may
mean that he or she is not coming to the case with an open mind, including improper
procedure occurring before a decision is made.
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In Locabail (UK) Ltd v Bayfield Properties Ltd,146 the Court of Appeal gave author-
itative guidance in five cases where judicial bias was alleged in respect of such matters
as a judge’s opinions, social relationships and former professional activities. The court
stressed the importance of full disclosure. A judge ‘would be as wrong to yield to a
tenuous or frivolous objection as he would to ignore an objection of substance’; but
‘if in any case there is real ground for doubt, that doubt should be resolved in favour
of recusal’.147 There was, however, no room for doubt in a Scottish case, when a senior
judge who had newly retired but was still sitting as an appeal judge, published a colour-
ful newspaper article in which he referred to the European Convention as offering ‘a
field day for crackpots, a pain in the neck for judges and legislators, and a goldmine
for lawyers’. It was held that the article would create an apprehension that the judge
would be biased in presiding over a criminal appeal in which Dutch appellants were
relying on their Convention rights.148 Questions about the impartiality of members of
courts and tribunals often arise.149 Situations in which there has been held to be a ‘real
possibility of bias’ include the following:

(a) a Scottish judge who heard a case in which a prisoner challenged the interpret-
ation placed on a statute by the government had earlier (when sitting in Parliament as
a minister) upheld the government’s view of the Act in Parliament;150

(b) during a lengthy hearing in the Restrictive Practices Court, the economist mem-
ber of the court asked economic consultants who were giving expert evidence for one
party in the case about the prospects of obtaining employment with them;151

(c) shortly before the hearing of a long commercial case, a High Court judge realised
that a principal witness for one of the parties was a friend whom he had known for
30 years, but decided to hear the case after ascertaining that the witness would not in
fact be called; the Court of Appeal required the judge to recuse himself.152

In exceptional circumstances of necessity, a judge may have to deal with a case where
the law makes no provision for any other person to do so.153

2 The right to a fair hearing. It is fundamental to a just decision that each party should
have the opportunity of knowing the case against him or her and of stating his or her
case. Both parties must have the chance to present their version of the facts and to
make submissions on the relevant rules of law. Each side must be able to comment on
all material considered by the judge and neither side must communicate with the judge
behind the other’s back. Although the rules of court procedure embody these general
principles, the unwritten right to a hearing may operate even in the courts. Thus the
High Court could not order a solicitor personally to bear costs caused by his miscon-
duct without giving the solicitor an opportunity to meet the complaint.154 The require-
ments of natural justice are not invariable: although a party to civil proceedings is normally
entitled to know all the material considered by the judge, there may be exceptional 
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circumstances, particularly in respect of the welfare of children, when a court may take
into account material that has not been seen by all the parties.155 In a controversial
decision, the House of Lords held by 3–2 that the Parole Board (which in some cases
must give an oral hearing to a prisoner whose release on licence has been revoked)156

need not disclose to a prisoner or his lawyer sensitive material directly affecting his
possible release on licence, but could make it available to a special advocate on con-
dition that it must not be disclosed to the prisoner or his lawyer.157

Natural justice and administrative authorities

The rules of natural justice have been applied to many decisions made outside the courts.
From the rules of natural justice has developed what is now in effect a universal rule
that public authorities must act fairly in making decisions. Before that rule developed,
a court was likely to ask whether in relation to the particular decision before it there
was a duty to observe the rules of natural justice. Thus, if the exercise of power affected
a person’s rights, property or character, it was more likely to be subject to natural 
justice; so was a decision which followed a procedure involving the confrontation of
two opposing views, in a manner resembling litigation.158 Thus the rules of natural 
justice (including the right to notice of charges made against the individual and a right
to reply) were held to apply to the exercise of disciplinary powers, including such penal-
ties as expulsion, by bodies such as universities159 and trade unions.160 The same rules
were applied in a classic 19th-century decision to action by a local authority under
statutory powers directed against an individual’s property.

In Cooper v Wandsworth Board of Works, the plaintiff recovered from the board damages in tres-
pass for demolishing his partly built house. He had failed to notify his intention to build the house
to the board, which by statute thereupon had power to demolish the building. Held, that the board
should have given a hearing to the plaintiff before exercising their statutory power of demolition. ‘Although
there are no positive words in a statute requiring that the party shall be heard, yet the justice of the
common law shall supply the omission of the legislature.’161

In a similar manner the rule against bias has been applied to local authorities. When
the Barnsley markets committee revoked a stallholder’s licence for a trivial and isolated
misdemeanour, that decision was quashed: not only did the committee hear the evid-
ence of the market manager (who was in the position of a prosecutor) in the absence
of the stallholder, but the manager was present throughout the committee’s delib-
erations.162 When the granting of permission for a superstore was challenged by an 
environmental group because of the private interests of members of the planning 
authority (only some of which had been declared), the rules of bias arising from per-
sonal interest were held not to be limited to judicial bodies but to apply generally in
public law, with some adjustments arising from the statutory context in question.163
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Natural justice and ministers’ powers

The older instances of natural justice date from the period before the development of
modern government. Today when new powers are granted, they are generally accom-
panied by statutory procedures intended to provide safeguards against arbitrary use of
the powers. To what extent may additional unwritten rules of fair procedure be
applied by the courts?164 Is the rule that no person should be judge in their own cause
relevant if the settlement of disputes arising from the execution of policy is entrusted
to the minister whose department is responsible for that policy?165 There are some 
powers where the courts have allowed little scope for natural justice, notably in rela-
tion to the deportation of aliens where aspects of national security are affected.166 Where
ministers’ powers have involved public inquiries, the courts have had to decide how
far common law principles of natural justice may supplement the procedure adopted
by the department in question. In 1915, the House of Lords in Local Government Board
v Arlidge held that natural justice required little more from a department than the 
carrying out in good faith of its usual procedures.

A public inquiry had been held by the Local Government Board into an appeal brought by Arlidge,
the owner of a house that had been declared unfit for human habitation. After receiving a report from
the inspector who conducted the inquiry, the board confirmed the order. Arlidge challenged the deci-
sion, arguing that he had not seen the inspector’s report, that he did not know which official of the
board had decided to confirm the order, and that he should have had an oral hearing before that
official. The House of Lords rejected these claims, holding that Parliament, having entrusted judicial
duties to an executive body, must be taken to have intended it to follow the procedure which was
its own and was necessary if it was to be capable of doing its work efficiently. So long as the officials
dealt with the question referred to them without bias, and gave the parties an adequate opportunity
of presenting the case, the board could follow its own established procedures, even though they were
not those of a court of law.167

Similarly, in Board of Education v Rice it was held that in disposing of an appeal the Board of
Education was bound to act in good faith and to listen fairly to both sides, since that was a duty
which lay on everyone who decided anything. The board was not, however, bound to follow the pro-
cedure of a trial. It could obtain information in any way it thought best, always giving a fair opportun-
ity to those who were parties in the controversy to correct or contradict any relevant statement 
prejudicial to their view.168

These decisions, particularly Arlidge, rejected the approach that departments 
should adopt court-like procedures in deciding questions ‘which were more or less 
of a judicial character’.169 In the 1930s, in cases concerned with slum clearance and
the compulsory purchase of land, the courts found great difficulty in applying rules of
natural justice to the duties of the minister. An exceptional case was Errington v Minister
of Health, in which the court quashed a slum clearance order made by the Jarrow 
council: after the public inquiry into the order, councillors discussed the issues with
Whitehall and a civil servant visited the houses without notice being given to the owner.170

In such cases, the courts attempted to distinguish between the judicial and adminis-
trative functions of the minister. Thus the judges accepted that the final decision of the
minister could be based on matters of policy and was thus administrative, but asserted
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that the department exercised judicial or quasi-judicial functions at the public inquiry
stage.171 This approach was called into question in Franklin v Minister of Town and
Country Planning where, under the New Towns Act 1946, a public inquiry had been
held into objections to a controversial draft order that the minister had made desig-
nating Stevenage as a new town. Rejecting the objectors’ argument that the minister
was biased in confirming his own order, the House of Lords held that there was no
evidence that the minister had not genuinely considered the report of the inspector 
on the inquiry. The House stated that at no stage was a judicial or quasi-judicial duty
imposed on the minister: his duty to consider the inspector’s report was purely adminis-
trative.172 Such conceptual analysis has long been out of fashion, but aspects of the
analysis are being revisited as the courts apply the requirements of art 6(1) ECHR to
established administrative procedures.173

Today, most public inquiries are governed by detailed procedural rules which set
high standards of fairness.174 But such rules have not been applied to all public
inquiries; and common law rules of natural justice may still be relevant.175 In Bushell
v Secretary of State for the Environment, which concerned a controversial motorway
inquiry, the House of Lords adopted an approach which, as in Franklin’s case, stressed
the administrative character of the minister’s decision and protected crucial aspects of
the official process from full investigation at the inquiry.176

The present scope of natural justice

The importance of natural justice in the judicial review of administrative action has
not been in doubt since the landmark decision of the House of Lords in Ridge v Baldwin,
the facts of which we have already considered in relation to statutory procedures.

The power of the Brighton police committee under an Act of 1882 was to dismiss ‘any constable
whom they think negligent in the exercise of his duty or otherwise unfit for the same’. Claiming to
act under this power, they dismissed the chief constable without giving him a hearing. The Court of
Appeal held that in dismissing the chief constable, ‘the defendants were acting in an administrative
or executive capacity just as they did when they appointed him’.177 The House of Lords overruled
this view: quite apart from the procedure laid down by the discipline regulations, natural justice required
that a hearing should have been given before the committee exercised its power. The failure to give
a hearing invalidated the dismissal, and the subsequent hearing given to Ridge’s solicitor did not cure
the earlier defect.178

This decision could have been regarded narrowly as an interpretation of a particular
statute. In fact, Ridge v Baldwin was the first of a group of House of Lords decisions
during the 1960s which laid the foundations for judicial review today. Of first import-
ance was the holding in Ridge that the duty to observe natural justice was not confined
to powers classified as ‘judicial’ or ‘quasi-judicial’. This enabled the courts to apply
natural justice in a very wide variety of situations. In 1970, Megarry J remarked that
the courts were tending to apply principles of natural justice to all powers of decision

CAAC30  8/8/06  4:13 PM  Page 748



 

Chapter 30 · Judicial control of administrative action – I 749

179 Gaiman v National Association for Mental Health [1971] Ch 317, 333 (power to expel members of com-
pany limited by guarantee); cf Bates v Lord Hailsham [1972] 3 All ER 1019 (delegated legislation).

180 E.g. R v Aston University Senate, ex p Roffey [1969] 2 QB 538; and Glynn v Keele University [1971]
2 All ER 89.

181 R v Kent Police Authority, ex p Godden [1971] 2 QB 662; Chief Constable of North Wales v Evans
[1982] 3 All ER 141.

182 Hannam v Bradford Corpn [1970] 2 All ER 690; Malloch v Aberdeen Corpn [1971] 2 All ER 1278.
183 R v Barnsley Council, ex p Hook [1976] 3 All ER 452; R v Wear Valley Council, ex p Binks [1985] 2

All ER 699.
184 R v Devon CC, ex p Baker [1995] 1 All ER 73.
185 R v LAUTRO, ex p Ross [1993] QB 17; and A Lidbetter [1992] PL 533.
186 E.g. R v Hull Prison Visitors, ex p St Germain [1979] QB 425 and (the same) (No 2) [1979] 3 All ER

545; Leech v Deputy Governor of Parkhurst Prison [1988] AC 533; R v Home Secretary, ex p Doody
[1994] 1 AC 531.

187 A-G v Ryan [1980] AC 718.
188 Cf O’Reilly v Mackman [1983] 2 AC 237, 275, 283 (Lord Diplock). For the protection of new social

interests, see e.g. R v Wandsworth Council, ex p P (1989) 87 LGR 370; R v Norfolk CC Social Services
Dept, ex p M [1989] QB 619.

189 See e.g. 13th edition of this work, pp 718–19.

unless the circumstances indicated to the contrary.179 The benefits of Ridge v Baldwin
spread to many other persons, including students,180 police officers,181 school teachers,182

market stallholders,183 residents of local authority homes at risk of closure,184 those affected
by decisions of self-regulatory bodies185 and, most notably, convicted prisoners in respect
of prison discipline and the parole system.186 In 1980, on an appeal from the Bahamas
concerning refusal of an individual’s constitutional right to citizenship, the Judicial
Committee held that natural justice must be observed by any person with authority 
to determine questions affecting the rights of individuals.187 But natural justice is not
limited to situations in which individuals can show that their private rights are in issue,
and the courts protect a wide variety of individual interests against unfair action by
public bodies.188

Fairness and natural justice

The scope of natural justice is best understood against the broad perception that it is
the duty of the courts to ensure that all administrative powers are exercised fairly, 
that is, in accordance with principles of fair procedure. It has never been possible to
describe the contents of natural justice except in general terms. It is unnecessary today
to outline the leading decisions by which natural justice has come to be explained purely
in terms of fairness.189 In 1994, a challenge by mandatory life prisoners to the pro-
cedure for making parole decisions led to the following analysis by Lord Mustill, 
who derived six principles from the authorities in answer to the question, ‘What does 
fairness require in the present case?’:

(1) Where an Act of Parliament confers an administrative power there is a presumption that
it will be exercised in a manner which is fair in all the circumstances. (2) The standards of
fairness are not immutable. They may change with the passage of time, both in the general
and in their application to decisions of a particular type. (3) The principles of fairness are not
to be applied by rote identically in every situation. What fairness demands is dependent on
the context of the decision, and this is to be taken into account in all its aspects. (4) An essen-
tial feature of the context is the statute which creates the discretion, as regards both its 
language and the shape of the legal and administrative system within which the decision is
taken. (5) Fairness will very often require that a person who may be adversely affected by the
decision will have an opportunity to make representations on his own behalf, either before
the decision is taken, with a view to producing a favourable result; or after it is taken, with
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a view to procuring its modification; or both. (6) Since the person affected usually cannot
make worthwhile representations without knowing what factors may weigh against his inter-
ests fairness will very often require that he is informed of the gist of the case which he has to
answer.190

The procedural effects of natural justice and fairness

On the basis that a public authority must act fairly in making its decisions, and remem-
bering that fairness is concerned with procedural matters, not with the substance of a
decision, what in practical terms must the public authority do? A great deal depends
on the nature of the decision. In a situation where a public office or other benefit is
being withdrawn for reasons of misconduct or incompetence, the ‘irreducible minimum’
at the core of natural justice is (a) the right to a decision by an unbiased tribunal; 
(b) the right to have notice of the charges against the individual; and (c) the right to
be heard in answer to those charges.191

In cases where no misconduct is alleged (for example, in the case of school or 
residential home closures, where parents or residents must in fairness be consulted by
the local authority), then (a) consultation must take place at a time when the proposals
are at a formative stage; (b) sufficient reasons must be given for the proposal to permit
intelligent consideration and response; (c) adequate time must be allowed; and (d) the
product of consultation must be conscientiously taken into account.192

Many detailed procedural questions arise to which there are no general answers. 
In some contexts individuals do not have the right of an oral hearing,193 but if the body in
question has to decide questions as to someone’s conduct or competence, the indi-
vidual is entitled to know what evidence is given against him or her and must have a
fair opportunity to rebut it.194 Regulatory bodies that expect officials to do preliminary
work for them must nonetheless be in a position to come to their own decisions.195

Where a soldier claimed that he had been subject to racial harassment, members of the
Army Board could not decide on the complaint judicially without meeting to consider
the matter; and the soldier was entitled to see all the material on which the board reached
its decision, other than documents for which public interest immunity was properly
claimed.196 An individual has no universal right to be legally represented regardless of
the nature of the proceedings in question,197 but there may be circumstances in which
a body with power to permit legal representation may not reasonably refuse it.198 No
breach of natural justice occurs when the opportunity of being heard is lost through
the fault of a party’s lawyer.199
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There is no absolute rule that natural justice does not apply in the case of preliminary
investigations, inspections or suspensions pending a final decision,200 but the right to
a hearing is often excluded because of the need for urgent action or because the indi-
vidual’s rights will be observed at a later stage.201

Many aspects of procedure raise issues of fairness: thus it may be unfair for a 
tribunal to refuse adjournment of a hearing.202 The manner in which evidence is
obtained by tribunals is subject to constraints of natural justice203 but hearsay evidence
is usually permitted.204 Natural justice may entitle a party to cross-examine those 
giving evidence against him or her205 or obtain the names of potential witnesses from
the other side.206 But it is sometimes sufficient that only the gist of allegations against
an individual is made known.207 Considerations of national security may seriously reduce
the scope for natural justice.208 It was contrary to natural justice for a commission 
of inquiry with investigative powers to make findings of fact that individuals had been
guilty of serious misconduct, when the findings were supported by no evidence of 
probative value and individuals had no opportunity to rebut them.209

Three matters may be mentioned briefly. First, if fairness or natural justice would
otherwise entitle someone to be heard, a court should be slow to brush aside that right
on the ground that a hearing would make no difference to the outcome.210 The second
matter is whether the failure by an authority to give a hearing to which the individual
is entitled is cured by a full and fair hearing given later by an appellate body. No abso-
lute rule applies: sometimes the appeal proceedings may take the form of a full rehear-
ing and this may cure the earlier defect, but in other situations the individual may be
entitled to a fair hearing at both stages. In intermediate cases, the court must decide
‘whether, at the end of the day, there has been a fair result, reached by fair methods’.211

The third matter concerns the legal effect, if any, of a decision reached in breach of
natural justice. When a breach of natural justice is established, then on the authority
of Ridge v Baldwin the decision in question is void and a nullity. In Durayappah v
Fernando, however, the Judicial Committee held that failure to give a hearing when
one was due made the decision voidable and not void.212 This decision was plainly con-
trary to legal principle. In 1979, the Judicial Committee accepted that a decision reached
in breach of natural justice was void rather than voidable, but added that until it was
declared to be void by a court it was capable of having some effect in law and could
be the basis of an appeal to a higher body.213
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Does fairness require reasons to be given?

Although the giving of reasons ‘is one of the fundamentals of good administration’,214

at common law there is no general duty to give reasons for decisions.215 In many situ-
ations, legislation requires reasons to be given. Thus, by the Tribunals and Inquiries
Act 1992, s 10, tribunals must on request supply reasons for their decisions and so
must ministers in the case of decisions made following a public inquiry. Many statut-
ory rules go further and require reasons to be given whenever certain kinds of deci-
sion are made (for example, the refusal of planning permission). Despite the absence
of a general duty to give reasons, the courts often require reasons to be given. Thus,
reasons must be stated for an exercise of discretion if a right of appeal is valueless with-
out this.216 Fairness may in some situations require the giving of reasons, because of
the impact of the decision on the individual’s rights and interests.217 Thus a prisoner
sentenced to a mandatory life sentence was entitled to know the reasons for the Home
Secretary’s decision as to the minimum period that he must serve. In the leading case,
Lord Mustill said:

The giving of reasons may be inconvenient, but I can see no grounds at all why it should be
against the public interest: indeed, rather the reverse. That being so, I would ask simply: Is
refusal to give reasons fair? I would answer without hesitation that it is not.218

This approach, although taken in a specific context, is capable of applying to many
decisions that affect the individual. Moreover, reasons must be given if a decision in
the absence of explanation may appear arbitrary, harsh, mistaken or unreasonable:219

if all other known facts and circumstances appear to point overwhelmingly in favour of a 
different decision, the decision-maker who has given no reasons cannot complain if the court
draws the inference that he had no rational reason for his decision.220

Although the courts indirectly require the giving of reasons in such situations, they
have not yet held that reasons should be given for all decisions.221 A general ruling to
this effect is overdue, even if it were accompanied by an exception for situations in
which public interest considerations had to prevail over the general rule.

As it is, the procedure of judicial review supports the giving of reasons. Thus, if an
individual receives no reasons for a decision and obtains permission for full judicial
review, the decision maker will be expected to disclose relevant information so that
the court can properly decide the claim for review.222 Aspects of fairness merge with
principles of good administration: a court is likely to hold that operative reasons must
have existed when the decision was made and will place little weight on reasons 
created subsequently.223 When a statute excluded the giving of reasons for the refusal
of naturalisation, the Home Secretary’s duty to act fairly meant that he must give sufficient
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information on the matters that concerned him to enable the applicants to make such
representations as they could on those matters.224

European Community law requires that reasons be given when this is necessary to
secure effective protection of a Community right.225 Where art 6(1) ECHR entitles the
individual to a fair hearing before an independent and impartial court or tribunal, 
the court or tribunal is expected to give reasons for its decision, so that the parties 
and the public may understand the basis for it.226 This last point is already recognised
in national law: where there is a duty to give reasons, ‘proper and adequate reasons
must be given’ which are intelligible and deal with the substantial points in issue.227

Concise reasons may be sufficient, but a general formula that does not deal with the
individual issues in a case is unlikely to be acceptable. In some situations, the court
may accept evidence as to the reasoning of the decision-maker even if it was not explained
at the time, but breach of a statutory duty to give reasons with the decision may cause
the court to quash the decision for error of law.228

C. Legitimate expectations

A developing concept of public law linked with fairness is that of legitimate expec-
tations.229 The concept exists in other systems of law (including those of Australia, Ger-
many and the EU)230 and is an aspect of legal certainty. In their dealings with public 
agencies, private persons need to know if they can rely on statements by officials or
on decisions that have been notified to them. In business and commercial affairs, an
individual may hold others to their word when a contract has been concluded between
them. But decisions like the issue of a licence or the grant of a permission do not 
usually take a contractual form, nor does a statement of intent or an informed guess
as to what may be decided. When is an individual (X) entitled to hold a public author-
ity to its word? Is the authority free to change its mind or to disavow an official who
has led X to believe that a certain decision would be made? The term ‘legitimate expec-
tation’ was used in 1969 by Lord Denning MR in distinguishing between aliens who
had to leave Britain when their leave to remain expired and those whose leave to remain
was terminated by the Home Office prematurely: the latter, but not the former, had a
‘legitimate expectation, of which it would not be fair to deprive [them] without hear-
ing what [they have] to say’.231

There are four main situations to be discussed:232

(1) the authority has made a decision affecting X that it later seeks to replace with
a fresh decision;
(2) the authority gives an assurance that it will apply certain procedure or policy in
a matter affecting X, but in fact acts differently;
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(3) without any assurance being given, the authority has long followed a consistent
practice, so that X believes that the practice will continue in the absence of notice that
it has been changed;
(4) the authority states the policy that it will follow on a matter, but changes that policy
before deciding X’s case, making a different decision from that which X had expected.

We may assume in each case that the outcome is less favourable than the individual
had expected it to be. It may not always be clear on the evidence into which, if any,
of these categories a situation falls. Thus in case (2), X’s perception of a conversation
with an official, Y, may be very different from Y’s (for instance, X insists that Y assured
him that X’s application ‘would succeed’; Y remembers stating that applications like
X’s ‘stood a fair chance of success’). If the exchanges were in writing, questions arise
as to the fair meaning of the letters. In some cases, it may be relevant that (a) Y has
gone outside the limits of his authority or that (b) another private individual has an
interest that conflicts with X’s.

In case (1), revocation of a decision, legal certainty requires that if an agency takes
a decision affecting rights of the individual and communicates it to him or her, not
qualifying it as ‘provisional’ or ‘subject to review’, the agency has exercised its discre-
tion in the matter and may not alter the decision to the individual’s disadvantage.233

This principle is subject to express statutory provision. Thus the social security
statutes authorise earlier decisions to be reviewed, for example when fresh informa-
tion is available.234 Planning permission that has been given may be revoked, but only
on payment of compensation.235 Apart from legislation, an authority that has conferred
a continuing benefit on someone under a mistake of fact may revoke the benefit for
the future when it discovers the true position.236 And where the original benefit was
based on a mistake of law, the authority may make a fresh decision based on a correct
view of the law.237

In case (2), breach of an assurance, the authority has departed from an assurance
given to the individual. It is well established that the courts may enforce the legitimate
expectation created by such an assurance. Thus, an express undertaking by a public
body to receive and consider an individual’s representations entitles him or her to a
hearing on the matters in question: ‘When a public authority has promised to follow
a certain procedure, it is in the interest of good administration that it should act fairly
and implement its promise, so long as implementation does not interfere with its 
statutory duty.’238 If the individuals otherwise have no right to a hearing, it will be
vital for them to show that such an undertaking was given.

Fairness may require an assurance to be enforced although the legislation does not
provide for this. Where a Nigerian woman (without indefinite leave to remain in the
United Kingdom) wished to return home for Christmas and was given a firm assurance
by the Home Office (confirmed in her passport) that she would be readmitted if she
came back by 31 January, the immigration officer could not refuse to admit her when
she returned before that date.239 Many cases are less clear-cut. As Bingham LJ said,
where Revenue officials had indicated to taxpayers that an element in proposed deal-
ings would be treated as capital and not as income, but later dealt with it as income:
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If a public authority so conducts itself as to create a legitimate expectation that a certain course
will be followed it would often be unfair if the authority were permitted to follow a differ-
ent course to the detriment of one who entertained the expectation . . . But fairness is not a
one-way street. It imports the notion of equitableness, of fair and open dealing, to which the
authority is as much entitled as the citizen. The Revenue’s discretion . . . is limited. Fairness
requires that its exercise should be on a basis of full disclosure.240

In that case, no legitimate expectation arose to prevent the Revenue from collecting
the tax that was legally due. In such situations, the fairness claimed by an individual
may conflict with a broader notion of fairness in the public interest and with the prin-
ciple of legality.241 Where the Revenue give a definite assurance to the taxpayer as to
what the tax consequences of a transaction will be, the Revenue are bound by it if the
assurance would between private persons create a contractual duty or an estoppel.242

But the taxpayer must have ‘put all his cards face upwards on the table’ and the assur-
ance must be ‘clear, unambiguous and devoid of relevant qualification’.243

In case (3), the expectation arises from the consistent practice of the authority. In
the GCHQ case, the invariable practice of government had been to consult with civil
service unions before changing terms of employment for civil servants; apart from the
factor of national security that proved decisive in the case, the unions had a legitimate
expectation of being consulted before the government withdrew from staff at GCHQ
the right to join a union.244 Where for 25 years tax refund claims had invariably been
accepted without regard to a statutory time limit, the Revenue could not without notice
begin to refuse refunds on the basis that the claims were late.245 A different question
of consistency arises when officials in a department make decisions in apparent ignor-
ance of a settled departmental policy.246

In case (4), change of policy, the complaint is that the individual did not receive the
expected decision because the policy had changed. Such a complaint may be joined
with a complaint of lack of consultation,247 but it may be a claim that the case should
have been decided according to the original policy. It may be difficult to make this
claim without claiming that the policy should not have been changed at all. Related
to this is the controversial issue of the relief that follows a successful claim: does an
expectation merely go to procedure (so that the court holds that X should have had a
hearing before the adverse decision was made) or does it go to matters of substance
(so that the court may grant X the benefit that he or she had expected to receive)?248

In Re Findlay, the Home Secretary changed the policy on the granting of parole to convicted 
prisoners, causing certain prisoners to become eligible for parole much later than would have been
the case under the former policy. Lord Scarman said: ‘But what was their legitimate expectation? Given
the substance and purpose of the legislative provisions governing parole, the most that a convicted
prisoner can legitimately expect is that his case will be examined individually in the light of whatever
policy the Secretary of State sees fit to adopt . . .’249
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The courts have since decided that a legitimate expectation arising from an existing
policy may go much further than this.

In R v Ministry of Agriculture, ex p Hamble Fisheries Ltd, under a policy regulating the catching of
certain species of fish, a company planned to obtain an ‘aggregated’ licence for a larger trawler by
transferring licences from other vessels. After the company bought two small trawlers for this purpose,
but before it applied for the ‘aggregated’ licence, the ministry ended the aggregation policy, acting
under pressure from Europe to preserve fish stocks. The new policy included transitional provision
for licence applications that had been submitted to the ministry but not yet decided. The company
was refused a licence under the new policy. Held by Sedley J, reviewing both European and national
law: (1) a legitimate expectation could give rise to a substantive claim for the benefit sought, and
could (if fairness required) require the ministry to make an exception to its policy; (2) here, the min-
istry had made transitional provision for claims already submitted; (3) no one had a legitimate expec-
tation that policy would not change, and fairness did not require a further exception to be made to
the new policy.250

This judgment broke new ground in two ways: (a) it held that a legitimate expec-
tation enabled the court to confer the substantive benefit that the claimant was seeking
(and not merely a procedural remedy); (b) it held that the court must conduct a balanc-
ing exercise in considering whether the effect of a changed policy on a claimant was
‘fair’, not merely whether the policy met the Wednesbury test of unreasonableness. In
respect of (b), the judgment was initially described by the Court of Appeal as heresy,251

but it was approved in R v North Devon Health Authority, ex p Coughlan.252

In 1993, a health authority moved geriatric patients into a new facility after assuring them that they
could live there for as long as they chose. In 1998, the authority decided to close the facility and
transfer the patients to local authority care. Held, the decision to terminate care in the NHS was based
on a mistaken view of the legislation. The promise to the patients had created a legitimate expec-
tation of a substantive benefit, the frustration of which would be so unfair as to amount to an abuse
of power. There was no ‘overriding public interest’ to justify departure from the promise.

The decision in Coughlan was welcome, but it raises difficult questions as to how
the court should balance individual expectations against the necessity for official 
bodies to act in the public interest as they see it.253 A particular difficulty arises if an
assurance has been given about the granting of something from a limited stock of resources
(e.g. housing) for which there are many deserving claimants.254 This developing area
of law owes much to European law. Coughlan increases the likelihood that the test of
proportionality will in time supersede the Wednesbury test.

Estoppel and government action

This discussion has focused on the concept of legitimate expectations. At an earlier
time, a public authority’s promise as to how it would exercise a statutory function was
usually ignored since it was thought that it could have no legal effect.255 At that period,
the courts invoked the doctrine of estoppel in easing the plight of someone who had
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relied on an assurance from an official only to find that it was not binding. In a notable
decision, Robertson v Minister of Pensions,256 Denning J applied this principle:

Whenever government officers, in their dealings with a subject, take on themselves to assume
authority in a matter with which the subject is concerned, he is entitled to rely on their hav-
ing the authority which they assume. He does not know and cannot be expected to know the
limits of their authority, and he ought not to suffer if they exceed it.

This valuable principle was rejected by a conservative House of Lords,257 because it
was thought to allow officials to play fast and loose with legal rules, whether relating
to criminal law258 or to the limits of a public authority’s powers, duties or jurisdiction.259

Thus estoppel could not affect the obligation to perform a statutory duty. But even
though an estoppel (which is a rule of evidence) could not prevail over a rule of law,
there were good reasons why public authorities, including the Crown, should be sub-
ject to the operation of estoppel in administrative matters. It was said in 1962 that
estoppel could not hinder the exercise of a statutory discretion,260 but some scope was
found for estoppel where informal assurances given by planning officials had been relied
on by individuals.261 In 2002, these planning cases were considered by the House of
Lords. It was claimed that an informal opinion given in 1991 by a local official that
planning permission was not required for a certain use of land should be treated as a
binding decision by the local authority acting under statutory powers. The House rejected
this argument, since the planning legislation required a formal application to be made
for such a decision and imposed other procedural requirements. Even if the local 
council had been a private party, there was no material for an estoppel. Referring 
to the concept of legitimate expectation and to the difficulties of applying estoppel to 
planning decisions, Lord Hoffmann said: ‘It seems to me that in this area, public law
has already absorbed what is useful from the moral values which underlie the private
law concept of estoppel and the time has come for [public law] to stand upon its own
two feet.’262

The implications of this decision are not confined to planning law. Future decisions
concerning the effect of informal procedures are likely to turn on arguments of legiti-
mate expectations rather than estoppel. In some situations, even an unlawful assur-
ance that has been given by an agency may generate expectations that a court will 
protect, although the expectations should arguably be described as illegitimate.263

Legitimate expectations, compensation and the Ombudsman

We have seen that the concept of legitimate expectations may be invoked by those who,
on judicial review, either claim that an authority’s decision should be quashed or seek
a substantive benefit that has been denied to them (as in the Coughlan case). In the
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next chapter, we will see that the award of damages is not typically the remedy that
judicial review provides. By contrast, decisions of the Parliamentary Ombudsman often
lead to compensation when individuals have suffered injustice through maladminis-
tration.264 In many cases in which a claimant has suffered loss arising from a legitimate
expectation against a public authority, it is very likely that the same facts would found
a complaint of maladministration that could be referred to the Ombudsman.
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Chapter 31

JUDICIAL CONTROL OF ADMINISTRATIVE
ACTION – II

In chapter 30 we considered the principles which the courts apply to the exercise 
of administrative powers by public authorities. We now examine the procedures by
which the courts exercise their supervisory jurisdiction.1 Review may take place indir-
ectly, when an issue as to the validity of administrative action is decided in the course
of ordinary civil or criminal proceedings.2 So too, the validity of action by a public
authority may be relevant to a private law action in contract or tort (chapter 32). But
here we are concerned with the procedures enabling there to be a direct review by the
court of acts and decisions of public authorities.

The primary procedure in English law is now that of an application for judicial review,
often referred to in short as ‘judicial review’.3 It was brought into being by reforms
between 1977 and 1982 which, like many procedural reforms of the common law, did
not go back to first principles and make a fresh start. In particular, the sphere of appli-
cation of the new procedure was not defined, and certain aspects of the common law
were left intact. Since then, judicial review has derived some benefits from reforms in
the general procedure of civil litigation, but there are still reasons for maintaining a
distinctive procedure for judicial review.4 In this chapter we look briefly at the earlier
position in English law before we deal with the procedure of application for judicial
review itself. Thereafter this chapter will deal with statutory remedies created for the
review of certain decisions, the exclusion of judicial review and the different system of
remedies in Scots law. The chapter concludes with a brief account of habeas corpus.
This ancient writ is a remedy against executive action which takes away individual 
liberty.

Forms of relief

When administrative action is challenged in the courts, the individual will ask the court
to provide one or more of the following forms of relief:

(a) to quash, or set aside as a nullity, a decision that is ultra vires or otherwise 
unlawful;
(b) to restrain the authority from acting ultra vires or otherwise unlawfully;
(c) to order the authority to perform its lawful duties;
(d ) to declare the rights and duties of the parties;
(e) to order the authority to provide financial redress for loss or injury suffered; and
(f ) to secure temporary relief, pending the outcome of the proceedings.
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The main defect in English law used to be that while procedures existed for all these
forms of relief to be obtained, there was no single procedure for doing so. Often the
procedures for obtaining one or more of these reliefs were mutually incompatible and
the law was fragmented into the law of different remedies. Today, there is a compre-
hensive procedure for securing whatever relief is appropriate. The main effect of the
reforms was that certain remedies which had long been available – notably the pre-
rogative orders (mandamus, prohibition and certiorari), injunctions and declarations
– were for purposes of administrative law transformed into forms of relief 5 obtainable
by a single procedure known as an application for judicial review. These changes 
in procedure were accompanied by judicial reorganisation so that, according to one
expert view, without Parliament having directly authorised it, an administrative court
had been established.6 But it was not until 2000 that the court, which exists within the
Queen’s Bench Division of the High Court, was named the Administrative Court.7

In 2004, the prerogative orders were formally renamed, and are now known as
mandatory orders, prohibiting orders and quashing orders.8 In this chapter references
to present procedure will use the new terminology, but accounts of the background to
the current law will use the older terms.

The prerogative orders

The prerogative writs of mandamus, prohibition and certiorari (later restyled orders)9

were the principal means by which the former Court of King’s Bench exercised juris-
diction over local justices and other bodies.10 Although the writs issued on the appli-
cation of private persons, the word ‘prerogative’ was apt because they were associated
with the right of the Crown to ensure that justice was done by inferior courts and 
tribunals. The Crown played no part in the proceedings, and orders could be sought
by or against a minister or a government department. Since the prerogative orders up-
held the public interest in the administration of justice, aspects of the procedure (for
example, the need for leave from the court, the summary procedure and the discretion-
ary remedies) were vitally different from litigation designed to protect the plaintiff ’s 
private rights.

A mandatory order is an order from the High Court commanding a public authority
or official to perform a public duty, in the performance of which the applicant has a
sufficient legal interest. The order does not lie against the Crown as such. However, it
may enforce performance of a duty imposed by statute on a minister or on a depart-
ment or on named civil servants, provided that the duty is one which is owed to the
applicant and not merely to the Crown.11 In practice, the order is used to enforce 
performance of many duties which directly affect the individual.12

A mandatory order will not lie if the authority has complete discretion whether 
to act or not. But there may be a duty to exercise a discretion, such as the duty of a
tribunal to hear and determine a case within its jurisdiction. Thus the Home Secretary
was required by mandamus to hear and determine the application made by the wife
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of a UK citizen for a certificate of patriality.13 So too the duty of a tribunal to give 
reasons for its decisions under the Tribunals and Inquiries Act 1992, s 10, may be 
enforced in this way. Where a minister has power to give directions to a local authority,
for example in the exercise of default powers, such a direction may be enforced by a 
mandatory order, provided that the direction is lawful.14 Failure to comply constitutes
contempt of court and is punishable accordingly.

A prohibiting order is an order issued primarily to prevent an inferior court or tri-
bunal from exceeding its jurisdiction, or acting contrary to the rules of natural justice,
where something remained to be done which could be prohibited. A quashing order
(certiorari) served originally to bring a decision from an inferior court into the Court
of King’s Bench for review. Today it is a means of quashing decisions by inferior courts,
tribunals and public authorities where one or more grounds for judicial review are estab-
lished. By setting aside a defective decision, a quashing order enables a fresh decision
to be taken.

As means of jurisdictional control, prohibition and certiorari covered broadly the
same ground. The main difference was that certiorari quashed a decision already given,
and prohibition prevented a decision being made which if made would be subject to 
certiorari. It is convenient to seek both orders in the same proceedings when a deci-
sion in excess of jurisdiction has already been made and other similar decisions have
yet to be made.15 Likewise quashing and mandatory orders may be sought in the same
proceedings, the first to quash a decision in excess of jurisdiction and the second to
compel the tribunal to hear and determine the case according to law.16

Although both certiorari and prohibition originated as means of supervising inferior
courts and tribunals, they have long been available against ministers, departments, local
authorities and other administrative bodies. It is not necessary now to examine the steps
by which this broadening in the application of the remedies took place.17 Without this
enlargement, the remedies could not have provided the basis for an effective system of
administrative law. It is salutary to remember that it was only in 1979 that the Court
of Appeal held that prison visitors exercising disciplinary powers over prisoners were
subject to review by certiorari, after argument which included debate as to the scope
of the remedy.18 In 1988, the House of Lords held that the governor of a prison was
also subject to judicial review and Lord Bridge spoke in terms that made clear how
much the language of debate had changed, even since 1979:

The principle is now as well established as any principle can be in the developing field of 
public law that where any person or body exercises a power conferred by statute which affects
the rights or legitimate expectations of citizens and is of a kind which the law requires to be
exercised in accordance with natural justice, the court has jurisdiction to review the exercise
of that power.19

In other words, if the jurisdiction existed, no separate issue arose as to the availability
of a remedy. These decisions concerned the exercise of statutory powers, but the court’s
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supervisory jurisdiction through certiorari extended also to prerogative powers and to
regulatory powers, even if they did not derive from statute.20

Another necessary development concerned the individual’s standing (or locus standi)
to seek review of a decision. English law has never recognised a ‘popular action’ (actio
popularis), whereby anyone may challenge the conduct of a public authority regardless
of whether he or she is affected by it. Formerly, the rules on what right or interest
must be shown by an applicant for a prerogative order might vary with the particular
remedy being sought.21 This is no longer the case, and the law of standing to sue causes
few difficulties today.22

Injunctions23

While the prerogative orders enabled the courts to exercise a supervisory jurisdiction
over inferior tribunals and public authorities, the injunction is an equitable remedy avail-
able in all branches of law, public and private, to protect a person’s rights against unlaw-
ful infringement. Since English law did not distinguish between public and private law,
injunctions were available in what is now regarded as the public law field, to restrain
unlawful interference with private rights by a public authority24 or to stop ultra vires
expenditure by a local authority.25 One result of the legal history is that today, in mat-
ters subject to judicial review, there is a complete overlap in scope between injunctions
and prohibiting orders. In matters of private law that do not involve public authorities
at all, the claimant must seek an injunction by ordinary civil process.

Certain aspects of the law on injunctions may be briefly noted. First, injunctions 
are not available against the Crown as a legal entity, and they are not available in pri-
vate law proceedings brought directly against the Crown.26 In place of an injunction
in private law proceedings against the Crown, the court may make an order declaring
the rights of the parties, and if necessary the court may grant an interim declaration,
which the Crown would be expected to observe.27 However, Community law may require
injunctive relief to be available against the Crown28 and such relief may be given in
judicial review proceedings against government departments, ministers and civil servants.29

A second matter concerns the historic procedure known as the ‘relator action’. This
name was given to an action by a private person seeking an injunction on a matter of
public right (such as a public nuisance caused by obstruction of a highway) in which
he or she did not have a personal right or interest sufficient to sue in his or her name,30

and where this difficulty was overcome by the Attorney-General, as guardian of the
public interest, consenting to his name being used as nominal plaintiff. Relator actions
are now very rare indeed, mainly for the reason that judicial review will virtually always

CAAC31  8/8/06  4:14 PM  Page 762



 

Chapter 31 · Judicial control of administrative action – II 763

31 A-G v Bastow [1957] 1 QB 514; A-G v Harris [1961] 1 QB 74; A-G v Chaudry [1971] 3 All ER 938.
32 Stoke-on-Trent Council v B & Q (Retail) Ltd [1984] AC 754; Kirklees Council v Wickes Building Supplies

Ltd [1993] AC 227. And see B Hough [1992] PL 130.
33 See Re Z (local authority: duty) [2004] EWHC 2817 (Fam), [2005] 3 All ER 280.
34 Gouriet v Union of Post Office Workers [1978] AC 435; and see P P Mercer [1979] PL 214, B Hough

(1988) 8 LS 189, and Edwards, The Attorney-General, Politics and the Public Interest, pp 120–58.
35 Supreme Court Act 1981, s 30; cf Local Government Act 1972, s 92.
36 De Smith, Woolf and Jowell, Judicial Review of Administrative Action, ch 18; Zamir and Woolf, The

Declaratory Judgment.
37 [1912] 1 Ch 158.
38 Maxwell v Dept of Trade [1974] QB 523.

be available (by use of the usual procedure) whenever a claimant wishes to restrain
unlawful action by a public authority. They have occasionally been used to enforce the
criminal law when existing penalties and procedures are inadequate to deter breaches
of the law, for example when planning controls or fire precautions are ignored by those
who find it profitable to break the law.31 Another reason for the rarity of relator actions
is that a local authority may under the Local Government Act 1972, s 222, institute
proceedings in its own name when it considers it expedient to do so for promoting the
interests of local inhabitants.32 Such proceedings may make it necessary for the court
to rule on the extent of the local authority’s powers and duties.33

The Attorney-General retains power to act in the public interest to uphold the law
and this could still be exercised on the relation of someone who lacked sufficient inter-
est to sue in his or her own name. In such a case, the Attorney-General would have
absolute discretion in deciding whether to consent. There is no recorded instance of a
relator action against a government department. The Attorney-General is to a limited
extent accountable to Parliament for such decisions, but they need not be justified 
in the courts nor may the courts overrule them.34 It does not follow, however, that 
all discretionary decisions made by the Attorney-General are immune from judicial review
since, like a chameleon, the various functions of the office acquire colour fromthe 
context in which they are exercised.

Finally, the High Court may grant an injunction to restrain a person from acting in
an office to which he or she is not entitled and may declare the office to be vacant.
This procedure takes the place of the ancient process of an information in the nature
of a writ of quo warranto.35

Declaratory judgments36

A declaratory judgment is one which merely declares the legal relationship of the parties
and is not accompanied by any sanction or means of enforcement. The authority of a
court’s ruling on law is such that a declaratory judgment will normally restrain both
the Crown and public authorities from illegal conduct. By the Civil Procedure Rules,
40.20: ‘The courts may make binding declarations whether or not any other remedy
is claimed.’

It is a convenience in some public law disputes to be able to have the law determined
in relation to particular facts without seeking a coercive remedy. An early example arose
in Dyson v Attorney-General, where a taxpayer obtained a declaration against the Crown
that the tax authorities had no power to request certain information from him on pain
of a £50 penalty for disobedience.37 The jurisdiction to grant declarations is as wide
as the law itself, except that the judges may as a matter of discretion impose limits on
its use. Thus an action for a declaratory judgment must be based on a concrete case
which has arisen. The courts are reluctant to grant a bare declaration that can have no
legal consequences38 and will not give answers to hypothetical questions that have been
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raised in the absence of any genuine dispute about the subject matter.39 However, courts
have reviewed the legality of advisory guidance that in itself has no legal effect.40

The court will not give a declaratory opinion in civil proceedings as to a matter 
that is in issue in concurrent criminal proceedings41 and, even at the request of the
Attorney-General, will not grant a declaration that conduct would be criminal except
in a very clear case.42 Where a statute both creates a duty and provides the procedure
for enforcing it, this may exclude declaratory proceedings.43 But the existence of a stat-
utory procedure for obtaining a decision on whether planning permission was needed
did not prevent a landowner from coming to court for a declaration as to the extent
of existing development rights.44

Actions for a declaration formerly had some procedural advantages over the pre-
rogative orders and were brought for this reason. Thus, instead of being quashed by
certiorari, the decision of a tribunal could be declared invalid as being in excess of 
jurisdiction or in breach of natural justice,45 but the court could not by a declaration
decide afresh a question entrusted by statute to a minister or tribunal.46 The use of the
declaration in this way was greatly restricted when the procedure of application for
judicial review was created.47

The Human Rights Act 1998, by enlarging the jurisdiction of the courts in protect-
ing European Convention rights, has necessarily broadened the potential scope of declara-
tory judgments. A special feature of the Act is the power that it gives to a superior
court to declare that a statutory provision that cannot be interpreted in a way that is
consistent with a Convention right is incompatible with the right. This novel ‘declar-
ation of incompatibility’ has distinctive features that do not apply to the declaratory
judgments discussed above. In particular, unlike a declaration of incompatibility,48 a
declaratory judgment is binding on the parties to the proceedings in which it is made
and, depending on its content, it may affect the validity or enforcement of a statutory
provision (for instance, if the court has declared that a ministerial regulation was 
outside the minister’s power to make).

The creation of the procedure of application for judicial review

In the 1970s, there was little demand for legislation on the substantive principles of
administrative law, but there was an overwhelming case for reform in the remedies
available in administrative law: too often, the success of a case depended on such 
matters as the choice of a remedy, and there were many procedural differences
between the prerogative orders on the one hand, and declarations and injunctions on
the other; the two classes of remedy could not be combined and the applicable time
limits were very different. These matters provided real obstacles to the court’s ability
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to deal with the substantive issues of public law that might be raised.49 In 1977, a new
Rule of the Supreme Court (Order 53) was made that created the procedure of ‘appli-
cation for judicial review’. This reform was confirmed by Parliament in the Supreme
Court Act 1981, s 31. The practical business of the High Court was reorganised. In
place of a divisional court of two or three judges (this was retained for criminal cases),
single judges were authorised to decide judicial review cases in civil matters, and a ‘Crown
Office list’ was created, to cover judicial review, statutory appeals and similar matters.
In 1982, the House of Lords in O’Reilly v Mackman gave impetus to the reforms by
holding that, for most purposes in public law, the procedure of application for judicial
review had become an exclusive remedy.50

In 2000, after a review of the Crown Office list by an expert group headed by 
Sir Jeffery Bowman, Order 53 RSC was replaced by Part 54 of the Civil Procedure
Rules; and the name Administrative Court was given to the court that comprises the
High Court judges designated to hear claims for judicial review and related cases.51

Applications for judicial review: the procedure
By s 31 of the Supreme Court Act 1981, as amended, applications to the High Court
for mandatory, prohibiting and quashing orders52 (and for an injunction restraining a
person from acting in a public office to which he or she is not entitled) must be made,
in accordance with rules of court, by an application for judicial review. The High Court
has a discretionary power (by s 31(2) of the 1981 Act) to make a declaration or grant
an injunction whenever an application for judicial review has been made seeking that
relief, if it would be ‘just and convenient’ to do so. In exercising this discretion the
court must have regard inter alia to the nature of the matters in respect of which the
prerogative orders apply, the nature of the persons and bodies against whom the orders
lie and all the circumstances. Thus, within the scope of the prerogative orders, declar-
ations and injunctions may be granted on an application for judicial review. But the
Act leaves it entirely open whether within this field an application for judicial review
is to be the sole means of obtaining an injunction or declaration.

Permission of the court is needed for every application for judicial review (s 31(3)).
This rule, derived from earlier procedure for the prerogative orders, means that a two-
stage process is followed: (a) when the court decides whether to give permission for
an application for judicial review to proceed and, if so, (b) the substantive hearing of
the application.

The first step in the procedure before any claim is filed with the court is that a 
prospective claimant should first comply with the pre-action protocol.53 In outline, this
involves a letter to the public authority or official whose act or decision is in question
containing sufficient information to enable a reasoned reply to be given, in the hope
that the issues may be identified and litigation avoided. If it cannot be avoided, the
claimant must file a claim form with the Administrative Court in London,54 stating 
the action or decision to be reviewed, the relevant facts, the grounds of the claim 
and the remedy sought. Notice must be given to the defendant and other interested
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parties; the defendant and others notified must within 21 days state whether they intend
to contest the claim and, if so, must give a summary of the grounds they will rely on.
The granting of permission is generally decided on the papers by a single judge,55 but
the judge may request a short hearing in open court. A hearing is held if interim relief
is sought. If permission is refused or granted in part or subject to conditions, the claimant
may ask for the matter to be reconsidered at a hearing. If permission is still withheld,
the claimant may appeal to the Court of Appeal.56 In the past, the ‘filter’ stage has
operated very unevenly, but it is a safeguard against a flood of ‘hopeless’ cases and
vexatious challenges.57 Once permission has been granted, further evidence may be filed
and the substantive hearing takes place before a single judge or a divisional court.

An important rule is that claims must be made promptly and ‘in any event not later
than three months after the grounds to make the claim first arose’, but the period may
be shorter if legislation so provides for a particular claim.58 If the court considers that
the case is one which requires urgent action (for instance, a challenge to school admis-
sion decisions), it may refuse permission for a claim that is not made promptly, even
within the three-month period. The court may extend time if there is a good reason to
do so, but the parties may not agree to extend time.59 Under the Supreme Court Act
1981, s 31(6), the court may refuse to grant leave for an application or may refuse
relief sought by the claimant if it considers that the granting of the relief ‘would be
likely to cause substantial hardship to, or substantially prejudice the rights of, any per-
son or would be detrimental to good administration’. The interaction of this provision
with the procedure rules has caused difficulty. It is now established that where per-
mission has been granted for judicial review, the court at the substantive hearing may
not set aside that permission on the ground that there had been unjustified delay in
the claim being made; however, delay may be a reason for withholding relief that would
otherwise be justified.60

If permission to proceed with a claim for judicial review is given, the court may order
a stay of proceedings to which the claim relates.61 The court may grant other interim
relief, including mandatory orders and interim declarations,62 applying the test of 
balance of convenience that is appropriate in civil proceedings generally,63 but with
regard to special considerations applicable to public law litigation.64

The 1981 Act did not expressly provide for interim relief against the Crown, as 
recommended by the Law Commission, but in M v Home Office65 it was held that the
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language of s 31 enabled coercive orders (including interim injunctions) to be made
against ministers of the Crown in judicial review proceedings.

On an application for judicial review, the court may award damages, restitution or
the recovery of money if such an award has been claimed and the court is satisfied that
it could have been obtained by an action brought for the purpose.66 But the 1981 Act
did not alter the substantive rules of liability in damages and the fact that an indi-
vidual suffered financial loss because of a decision that is quashed as invalid gives 
rise to no liability.67 Thus even successful applicants for judicial review seldom obtain
damages.

A claim for judicial review must be supported by such written evidence as is avail-
able and a witness statement confirming the truth of the facts relied on; the defendant
authority may file evidence in reply. The claimant is under a duty to the court to 
disclose all relevant material of which he or she is aware, even if it weakens the 
claim. The court may order disclosure of documents, further information and cross-
examination of witnesses. In practice, many cases turn on the documents that record
the decision-making process. It is sometimes said that a claim for judicial review is unsuit-
able for resolving disputes of fact. However, the court must decide issues of fact that
are essential to a claim (such as an allegation that a decision maker was biased or that
proper consultation did not occur). Where an order is granted to quash the decision
under review, the court remits the matter to the decision-maker, with an appropriate
direction, but if there is no purpose in remitting it the court may take the decision itself.68

The Civil Procedure Rules permit claims begun by ordinary procedure to be transferred,
with permission of the court, into a claim for judicial review and, conversely, a claim
for judicial review may be transferred into an ordinary claim.69

Significant issues which have arisen in relation to the public law character of appli-
cations for judicial review include (a) the scope and extent of review, (b) standing to
apply for review, (c) the effect of alternative remedies, (d) whether judicial review is
exclusive and (e) the discretion of the court in granting review.

Scope and extent of judicial review

Much greater use is made of the procedure for judicial review than was formerly made
of the prerogative orders. If an application for review concerns decisions of any public
authority or official, the courts today readily accept jurisdiction in judicial review, except
if a reason to the contrary is shown.70 Thus, decisions taken under prerogative powers
are subject to review, unless in their subject matter the court considers them to be non-
justiciable.71 Also reviewable are decisions by local authorities in controlling access to
public property, in initiating legal proceedings and in matters preliminary to the award
of contracts.72 Such decisions arise from an exercise of public power susceptible to con-
trol on principles of public law. Two broad exceptions to the availability of judicial
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review exist. First, some decisions are subject to statutory appeals and similar proced-
ures which, to a greater or lesser extent, exclude judicial review.73 Second, public author-
ities are in general subject to the ordinary law of contract, tort and property. Since
O’Reilly v Mackman,74 such branches of law may be said to be within ‘private law’ to
distinguish them from the rules of ‘public law’ applied on judicial review. A claim for
judicial review may not be used in place of an ordinary action in contract or tort, just
because the defendant is a public authority.

Thus, when such an authority dismisses an employee, the employee’s primary 
remedy is a claim for unfair dismissal or a claim under the contract of employment.75

However, depending on the circumstances, decisions by public authorities as em-
ployers may stem from or involve issues of public law.76 Public sector employees 
such as NHS hospital staff77 and civil servants78 must generally use procedures open
to them in employment law rather than seek judicial review. This does not necessarily
apply to holders of public office such as police and prison officers79 whose position is
based on statute. Judicial review may be available if a public employment dispute raises 
issues as to the powers of the public authority or other matters suitable for redress by
judicial review.80

A difficult question is what constitutes a ‘public law dispute’ for judicial review pur-
poses. The prerogative orders were not, and judicial review is not, available against
bodies such as trade unions or commercial companies.81 Membership of a trade union
is based on contract. If a trade unionist complains that his or her expulsion from the
union was in breach of union rules or infringed natural justice, he or she may sue the
union for damages and an injunction. Bodies such as the National Greyhound Racing
Club and the Jockey Club are not subject to judicial review, even if they regulate major
areas of sport, but contractual remedies will often be available.82 Nor are decisions by
religious bodies subject to judicial review.83 The position of the universities is some-
what complex. In older colleges and universities that have a visitor, academic staff 
or students with grievances against the institution had to refer them to the visitor, 
whose decisions are subject to judicial review, but only on certain grounds.84 Recent
legislation has excluded from the jurisdiction of the visitor employment disputes
involving the academic staff, and complaints by students and former students.85 Many
of the younger universities and colleges have no visitor and their decisions are subject
to judicial review on the usual grounds.86
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The most difficult case is that of regulatory bodies which derive their powers 
neither directly from statute87 nor from contract. Despite having no formal legal status,
the City Panel on Take-overs and Mergers is subject to judicial review, since its func-
tions ‘de facto’ are in the nature of public law powers and are indirectly supported by
statutory sanctions.88 The effect of privatisation and ‘market testing’ of public services
has produced some conflicting decisions.89 Publicly owned undertakings are subject to
judicial review in respect of some of their functions.90 Inferior courts, such as magis-
trates’ courts and county courts, are subject to judicial review. So is the Crown Court,
‘other than its jurisdiction in matters relating to trial on indictment’.91 This limitation
expresses an important principle that makes it necessary to distinguish between those
decisions of the Crown Court that are subject to judicial review and others which can
be challenged only by appeal after a trial.

This discussion has been based on judicial decisions made before the Human Rights
Act 1998 took effect. As we have seen,92 the Act obliges public authorities (and bod-
ies that exercise functions both of a public nature and of a private nature) to act con-
sistently with Convention rights. The definition of public authorities under the Human
Rights Act has given rise to some difficult decisions.93 It has been observed that the
case law on determining the scope of judicial review is not determinative of whether
a body is a public authority for the purposes of the Act,94 but the two bodies of case
law are likely to influence each other. Although the Act may encourage the use of judi-
cial review as a residual remedy for enforcing Convention rights, it does not alter the
position of public sector employees, whose remedy for unfair dismissal still lies in the
employment tribunal.

Standing to apply for judicial review

At the stage when leave is sought for an application for judicial review, the court must
not grant leave ‘unless it considers that the applicant has a sufficient interest in the
matter to which the application relates’ (s 31(3)). The test of ‘sufficient interest’ was
proposed by the Law Commission in 1976 as a formula which would allow for fur-
ther development in the rules of standing. It plainly allows the court discretion to decide
what is to constitute ‘sufficient interest’. To what extent did it alter existing rules of
locus standi?

In R v Inland Revenue Commissioners, ex p National Federation of Self-employed and Small 
Businesses, a body of taxpayers challenged arrangements made by the Commissioners for levying tax
on wages paid to casual employees on Fleet Street newspapers. For many years the employees had
given fictitious names to evade tax, but the Commissioners agreed with the employers and unions
on a scheme for collecting tax in future and for two previous years, in return for an undertaking by
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the Commissioners not to investigate any earlier years. The Federation, complaining that their mem-
bers were never treated so favourably, applied for a declaration that the arrangement was unlawful,
and a mandamus ordering the Commissioners to collect tax as required by law. The Court of Appeal
held, assuming the agreement to be unlawful, that the Federation had sufficient interest in the mat-
ter for their application to be heard. The House of Lords held that the question of sufficient interest
was not merely a preliminary issue to be decided when leave was being sought on an application
for judicial review, but had to be resolved in relation to what was known by the court of the matter
under review. On the evidence, the tax agreement was a lawful exercise of the Commissioners’ dis-
cretion. In general, unlike local ratepayers,95 a taxpayer did not have an interest in challenging deci-
sions concerning other taxpayers’ affairs. In the circumstances, the National Federation did not have
sufficient interest to challenge the Commissioners’ decisions.96

The speeches in this case contain a perplexing diversity of opinions about the test
of ‘sufficient interest’. The account just presented seeks to summarise the views of three
judges (Lords Wilberforce, Fraser and Roskill), although Lord Fraser also stressed that
the test of ‘sufficient interest’ was a logically prior question which had to be answered
before any question of the merits arose. Lord Scarman paid lip-service to the existence
of a test of standing separate from the merits, but his conclusion (that the Federation
had no sufficient interest because they had not shown that the tax authorities had failed
in their duties) virtually eliminated any prior test of standing separate from the mer-
its. Lord Diplock, who advocated a very broad test of standing, was alone in holding
that the Federation had sufficient interest in the matter; in his view the case simply
failed on its merits. What emerges from the various speeches is that the judges were
reluctant to turn away the applicants without hearing something of their case, and unwill-
ing to hold that the tax authorities were immune from judicial review.

In most applications for judicial review today, the question of sufficient interest pre-
sents no problems, although for the parties not to raise the issue does not confer on
the court jurisdiction that is otherwise absent.97 An ordinary taxpayer had interest to
challenge the government’s proposal to designate as a ‘Community treaty’ a treaty pro-
viding extra funds to the Community.98 The Equal Opportunities Commission had stand-
ing to challenge statutory provisions which discriminated against women employees
in breach of their Community rights.99 Organisations such as trade unions acting in
their members’ interests and environmental groups have standing to challenge decisions
on relevant issues,100 but difficulties may arise when an applicant is not personally affected
by a decision and is acting in the public interest.101 Thus a non-profit-making company
formed to protect the site of a Shakespearian theatre had no standing to review a min-
ister’s decision refusing to schedule the site as a historic monument.102 It has been said
that at the leave stage, the test of sufficient interest should be applied only to exclude
those without a legitimate concern (‘in other words a busybody’),103 but at the substantive
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hearing other questions of standing may be raised. Relatives of someone who was 
murdered were held to have no standing to seek review of a decision by the Lord Chief
Justice as to the minimum period in detention that the murderers should serve.104

A new test of standing is created by the Human Rights Act 1998, s 7: a claim that
a public authority has acted incompatibly with a Convention right, in breach of s 6 of
the Act, may be brought only by someone who is a ‘victim’ of the act within the mean-
ing of art 34 ECHR. Strasbourg case law does not permit cases to be brought by repre-
sentative bodies and pressure groups unless they themselves are victims of a breach 
of their Convention rights.105 Such bodies must thus ensure that one or more ‘victims’
are claimants for judicial review in order to be able to rely on s 6 of the 1998 Act.
Fortunately, there is no victim test for persons who wish to rely on other provisions
of the Act, such as the duty under s 3 to interpret legislation consistently with the
Convention, wherever this is possible.

Alternative remedies

Another issue considered at the permission stage stems from the principle that the pre-
rogative orders are a residual remedy. In a leading 19th-century case, mandamus was
refused where a statute created both a duty and a specific remedy for enforcing it (com-
plaint to central government).106 Today, an individual must use an express right of appeal
if this will meet the substance of the complaint.107 Tribunals exist for deciding claims
to social security, disputes over tax, immigration claims and so on. Judicial review is
not an optional substitute for an appeal to a tribunal with appropriate jurisdiction.108

The existence of an alternative remedy does not deprive the Administrative Court of
jurisdiction, but requires the court to exercise its discretion: whether leave for judicial
review to proceed is granted will depend on whether the statutory remedy is a satis-
factory and effective alternative to review.109 Thus, the default powers of ministers 
concerning social service complaints may deal with the factual issues raised by a 
complaint, but do not enable important points of law to be resolved.110 Sometimes the
reason for withholding permission is merely that the application for judicial review is
premature, as, for instance, where a right of appeal is open to the individual. In other
cases, a judicial remedy may be justified, if the decision at first instance is manifestly
ultra vires111 or there has been abuse of statutory procedure by the authority.112 But
where to protect consumers the sale of an unsafe product was banned by a local author-
ity, the manufacturer was required to appeal to the magistrates’ court and could not
seek judicial review.113 In such cases, the court considers such matters as the compar-
ative speed, expense and finality of the alternative processes, the need for fact-finding
and the desirability of an authoritative ruling on points of law.114
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Does judicial review provide an exclusive procedure?115

Although the House of Lords failed to sound a clear note in the National Federation
case, the House in two later cases was unanimous in holding that litigants seeking judi-
cial review must proceed by application under the then Order 53. The question arose
because the Supreme Court Act 1981 did not expressly exclude the individual in pub-
lic law cases from suing for an injunction or declaration, or for damages for breach of
statutory duty. The issue had arisen in numerous cases concerning immigrants, pris-
oners, homeless persons and others.

In O’Reilly v Mackman, convicted prisoners who had lost remission of sentence in disciplinary pro-
ceedings after riots at Hull prison sued for a declaration that the decisions were null and void because
of breaches of natural justice.116 The defendants applied to have the action struck out on the ground
that the decisions of boards of visitors could be challenged only by an application for judicial review.
Held (House of Lords) while the High Court had jurisdiction to grant the declarations sought, the pris-
oners’ case was based solely on rights and obligations arising under public law. Order 53, by its require-
ment of leave from the court and by its time limit, protected public authorities against groundless or
delayed attacks. It would ‘as a general rule be contrary to public policy, and as such an abuse of the
process of the court, to permit a person seeking to establish that a decision of a public authority
infringed rights to which he was entitled to protection under public law to proceed by way of ordin-
ary action and by this means to evade the provision of Order 53 for the protection of such author-
ities’ (Lord Diplock).117 And in Cocks v Thanet DC, the House held that a homeless person who sought
to challenge a decision by a local authority that he was not entitled to permanent accommodation
must do so under Order 53, and not by suing in the county court for a declaration and damages for
breach of statutory duty.118

Although the Supreme Court Act 1981 had not established judicial review as an exclu-
sive remedy, these two decisions left no doubt that the Law Lords wished to carry fur-
ther than Parliament had done the issue of exclusivity. The step taken in O’Reilly was
justified on practical grounds, namely that litigants could be required to use the judi-
cial review procedure as the former defects in the prerogative orders had been cured.
But in expressly seeking to protect public authorities from a flood of litigation,119 O’Reilly
relied heavily on the public law/private law distinction, despite the difficulties that this
presents in English law.120

One consequence of O’Reilly has been that much effort in litigation was spent in
testing the procedural choices made by litigants, rather than in deciding the merits of
their grievances. Sir William Wade’s view in 2000 was dramatic: ‘The need for law
reform is clearly greater now than it was before 1977.’121 This view exaggerated the
difficulties created by O’Reilly and understated the general benefits resulting from 
the reforms in 1977–82. However, a series of decisions by the Lords since O’Reilly
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has shown that the rule of procedural exclusivity is not absolute. An action for negli-
gence against a planning authority relating to an agreement over a disputed enforce-
ment notice was held to raise no question of public law, since the action did not seek
to quash the notice and assumed that it was valid.122 In O’Reilly, Lord Diplock stated
that an exception to the rule might exist where the invalidity of an official decision
arose ‘as a collateral issue in a claim for infringement of a right of the plaintiff aris-
ing under private law’.123 The converse of this situation arose when a local council sued
one of its tenants for non-payment of rent and the tenant raised the defence that rent
increases made by the council were ultra vires. Although the tenant could have sought
judicial review of the increases (and had not done so), the defence was held to be a
proper defence of the tenant’s private rights.124

In 1992, Lord Diplock’s suggested exception was applied directly in Roy v
Kensington Family Practitioner Committee. An NHS committee, acting under statut-
ory powers, had deducted 20 per cent from money due to Dr Roy for providing med-
ical services to the NHS; in suing by ordinary action for the full amount, Dr Roy was
held entitled to seek a declaration that the deduction had not been properly made.125

This decision by the House of Lords was a significant step towards reassessing the proper
limits of the exclusivity rule. Lords Bridge and Lowry favoured restricting the O’Reilly
rule to situations in which the individual’s sole aim was to challenge a public law act
or decision so that it would not apply when an action to vindicate private rights might
involve some questions as to the validity of a public law decision.126 In 1995, the Lords
further limited the effect of O’Reilly, holding that a decision by the regulator of telecom-
munications interpreting a statutory licence might be questioned by proceedings in the
Commercial Court; Lord Slynn emphasised the need for greater procedural flexibil-
ity.127 Subsequent decisions reinforced the trend away from the rigid exclusivity rule
and discouraged reliance on procedural defences.128 Also significant have been new rules
of civil procedure that facilitate transfer into and out of judicial review proceedings,
subject to control by the court where, for instance, delay might indicate an abuse of
process.129

An exaggerated view of the procedural exclusivity required by O’Reilly v Mackman
threatened for a time to erode the rights of individuals who have to defend themselves
against enforcement action by public authorities. It is now settled that an individual
who is prosecuted for breach of subordinate legislation such as by-laws can as a defence
plead that the legislation is invalid, and is not barred from doing so by failure to seek
judicial review.130 And tribunals whose task it is to decide whether a statutory disability
benefit should be paid to an individual are able to decide on the validity of the relev-
ant regulations.131

CAAC31  8/8/06  4:14 PM  Page 773



 

774 Part IV · Administrative law

132 De Smith, Woolf and Jowell, Judicial Review of Administrative Action, ch 20.
133 See Lord Cooke, in Forsyth and Hare (eds), The Golden Metwand and the Crooked Cord, pp 203–20.

Also Williams v Bedwellty Justices [1997] AC 225.
134 See T Bingham [1991] PL 64. Also S Sedley [1989] PL 32 (criticising the use of discretion in R v Chief

Constable of North Wales [1982] 3 All ER 141).
135 E.g. R v Commissioners of Customs and Excise, ex p Cooke [1970] 1 All ER 1068.
136 R v Social Services Secretary, ex p Association of Metropolitan Authorities [1986] 1 All ER 164.
137 R v North Somerset Council, ex p Cadbury Garden Centre Ltd, The Times, 22 November 2000.
138 R v Panel on Take-overs and Mergers, ex p Datafin plc [1987] QB 815. And see C Lewis [1988] PL 78.
139 Or in Scotland in the Court of Session. On when the six weeks begin to run, see Griffiths v Environment

Secretary [1983] 2 AC 51.
140 Acquisition of Land Act 1981, s 23 (consolidating earlier Acts).
141 Ashbridge Investments Ltd v Minister of Housing [1965] 3 All ER 371; Coleen Properties Ltd v Minister

of Housing [1971] 1 All ER 1049.

Judicial discretion in granting relief132

It has been said that judicial discretion is at the heart of administrative law.133

Certainly, a judge has discretion to exercise at the permission stage, for instance in
relation to any issue of delay or alternative remedy. At the substantive hearing, the
court exercises further discretion in deciding whether to grant relief even if grounds
for review have been established. Although a judge may often be reluctant to withhold
relief in such a case,134 relief has been denied for reasons such as the applicant’s con-
duct and motives135 and the public inconvenience that a remedy might entail.136 Relief
was withheld where planning permission had been granted on the basis of a factual
error, but the court was satisfied that it would have been granted apart from this.137

Similar flexibility was shown when, in reviewing decisions of the City’s Take-over Panel,
the Court of Appeal stated that in that context the court would see its role as ‘historic
rather than contemporaneous’, i.e. that the court would seek to guide the panel in its
future conduct of affairs, not to intervene in ongoing takeover battles.138 But it is one
thing to hold that the findings of the court speak for themselves and that no declar-
ation is needed, but it is much less justifiable, when a claimant has made out his or
her case, for the court in its discretion to discover reasons for withholding all relief.

Statutory machinery for challenge

The technicalities of the prerogative remedies in his or her unreformed state often led in
the past to legislation providing a simpler procedure for securing judicial review. Such 
legislation always related to specific powers of government and usually included pro-
visions excluding other forms of judicial review. An important example is provided by
the standard procedure for the compulsory purchase of land. After a compulsory pur-
chase order has been made by the local authority and, where objections have been raised,
an inquiry has been held into the order, the minister must decide whether to confirm
the order. If the decision is to confirm, there is a period of six weeks from the con-
firmation during which any person aggrieved by the purchase order may challenge the
validity of the order in the High Court139 on two grounds: (1) that the order is not
within the powers of the enabling Act; or (2) that the requirements of the Act have
not been complied with and that the objector’s interests have been substantially pre-
judiced thereby.140 These grounds have been interpreted as covering all grounds upon
which judicial review may be sought, including in (1) matters affecting vires, abuse of
discretion and natural justice, and in (2) observance of all relevant statutory proced-
ures.141 When an aggrieved person makes an application to the High Court, the court
may make an interim order suspending the purchase order, either generally or so far
as it affects the applicant’s property. If the order is not challenged in the High Court
during the six-week period, the order is statutorily protected from challenge; any other
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form of judicial review of the order is excluded, before or after the confirmation of the
order.142

This effective method of challenge first appeared in the Housing Act 1930 at a time
when there was strong feeling against legislative attempts to exclude judicial review of
ministers’ actions altogether. Today, it provides a statutory form of judicial review in
respect of many decisions relating to the control of land.143 Use of this remedy has often
enabled the High Court to give its entire attention to the principles of judicial review
in issue, uncomplicated by procedural or jurisdictional questions.144 The time limit on
the right of challenge is necessary in order that, if no objection is taken promptly, the
authorities concerned can put the decision into effect. Other statutory remedies
include the right to appeal to the High Court on matters of law from many tribunals145

and on points of law in respect of planning decisions.146 Although these remedies are
not applications for judicial review within the meaning of the Supreme Court Act 1981,
s 31, they are heard in the Administrative Court.147 By enabling there to be judicial
control of executive decisions, they help to satisfy the requirements of art 6 ECHR.148

It is, however, necessary for an applicant to the court to come within the scope of
the procedure and the question of who may do so depends on the statutory provisions.
The six-week right to challenge compulsory purchase orders and planning decisions 
is given to ‘any person aggrieved’. This clearly includes owners who object to their
land being compulsorily purchased, but in 1961 it was held not to include neigh-
bouring owners who had objected at a public inquiry to proposed new development;
they were considered to have no legal interest that would render them aggrieved per-
sons in law.149 In 1973, Ackner J gave a more generous interpretation to the phrase
‘person aggrieved’, including within it the officers of an amenity association who had
opposed new development at a public inquiry.150 Today, there are many reasons why
the term ‘person aggrieved’ should be given a meaning consistent with the broad test
of ‘sufficient interest’ that applies to judicial review in general.

Statutory exclusion of judicial control151

There is a strong presumption that the legislature does not intend access to the courts
to be denied. Where Parliament has appointed a specific tribunal for the enforcement
of new rights and duties, it is necessary to have recourse to that tribunal in the first
instance. Unless an equivalent to judicial review is provided by the statute, the tribunal’s
decisions will be subject to judicial review. But many statutes have contained words
designed to oust the jurisdiction of the courts. Such provisions have been interpreted
by the judges so as to leave, if at all possible, their supervisory powers intact. At one
time the prerogative orders were often excluded by name, but even the express exclu-
sion of certiorari was not effective against a manifest defect of jurisdiction or fraud
committed by a party procuring an order of the court.152 One frequent clause was that
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a particular decision ‘shall be final’, but this does not exclude judicial review.153 Such a
clause means simply that there is no right of appeal from the decision. Another clause
which does not deprive the courts of supervisory jurisdiction is where a statutory order
when made shall have effect ‘as if enacted in the Act’ which authorised it; the court
may nonetheless hold the order to be invalid if it conflicts with provisions of the Act.154

It is then only by an exceptionally strong formula that Parliament can effectively deprive
the High Court or the Court of Session of supervisory jurisdiction over inferior tri-
bunals and public authorities. As we have already seen, exclusion clauses frequently
accompany the granting of an express right to challenge the validity of an order or
decision during a limited time. Thus, subject to the possibility of challenge to the order
within six weeks of its confirmation, ‘a compulsory purchase order . . . shall not,
either before or after it has been confirmed, made or given, be questioned in any legal
proceedings whatsoever . . .’.155

In Smith v East Elloe Rural District Council the plaintiff, whose land had been taken compulsorily for
the building of council houses nearly six years previously, alleged that the making of the order had
been caused by wrongful action and bad faith on the part of the council and its clerk. She submit-
ted that the exclusion clause did not exclude the court’s power in cases of fraud and bad faith. The
House of Lords held by a bare majority that the effect of the Act was to protect compulsory purchase
orders from judicial review except by statutory challenge during the six-week period. Although the
validity of the order could no longer be challenged, the action against the clerk of the council for
damages could proceed.156

A very different attitude towards an exclusion clause was taken by the House of Lords
in 1968 in a decision which we have already considered in relation to jurisdictional
control.

In Anisminic Ltd v Foreign Compensation Commission, the Foreign Compensation Act 1950, s 4(4),
provided that the determination by the commission of any application made under the Act ‘shall 
not be called in question in any court of law’. The commission was a judicial body responsible for
distributing funds supplied by foreign governments as compensation to British subjects. It rejected a
claim made by Anisminic for a reason which the company submitted was erroneous in law and 
exceeded the commission’s jurisdiction. Held, by a majority, s 4(4) did not debar a court from inquir-
ing whether the commission had made in law a correct decision on the question of eligibility to claim.
‘Determination’ meant a real determination, not a purported determination. By taking into account a
factor which in the view of the majority was irrelevant to the scheme, the commission’s decision was
a nullity. Lord Wilberforce said, ‘What would be the purpose of defining by statute the limits of a tri-
bunal’s powers, if by means of a clause inserted in the instrument of definition, those limits could
safely be passed?’157

The decision is a striking example of the ability of the courts to interpret privative
clauses in such a way as to maintain the possibility of judicial review. Although the
authority of Smith v East Elloe RDC was questioned in the Anisminic case, it was 
not overruled: indeed, the issues involved in considering the finality of a compulsory
purchase order are different from those involved in considering whether an award of
compensation should be subject to review. A further distinction is between a statute
that seeks to exclude the jurisdiction of the courts entirely (as in Anisminic) and a statute
that confers a right to apply to the courts for review within a stated time (as in the
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case of a compulsory purchase order) but excludes judicial review thereafter. In 1976,
the statutory bar on attempts to challenge the validity of a purchase order after the
six-week period was held to be absolute: an aggrieved owner could not bring such a
challenge some months later, even though he alleged that the order had been vitiated
by a breach of natural justice and good faith which he had only discovered after the
six-week period.158 Even if the purchase order must stand, this should not prevent the
owner from seeking compensation from those responsible for alleged acts of bad faith.

Parliamentary authority to exclude judicial review

We have seen that in the debate about the foundations of judicial review even those
who denied that parliamentary intent was the basis of judicial review accepted that
Parliament could restrict or exclude judicial review in specific instances.159 Today, an
attempt by Parliament to do so might conflict with European law. Thus a certificate
issued by the Secretary of State for Northern Ireland that purported to be ‘conclusive
evidence’ that a police decision was taken for reasons of national security was held 
to be contrary to the principle of effective judicial control in European Community
law.160 When a similar certificate prevented a Roman Catholic company from pursu-
ing a complaint of religious discrimination in the award of contracts, the ‘conclusive
evidence’ rule was held to be a disproportionate restriction on the right of access to 
a court and thus it breached art 6 ECHR.161 Where a matter concerns ‘civil rights 
and obligations’, as in that case, exclusion of access to a court will violate art 6.162

According to the Strasbourg case law, a national legislature may impose reasonable
time limits on access to a court, but such restrictions must not impair the essence of
the right.163 The rule that judicial review must be sought promptly and in any event
within three months would be likely to comply with art 6; so in most cases would the
six-week rule on challenges to planning and compulsory purchase decisions. But an
absolute exclusion of review after six weeks might be disproportionate in a case where
relevant information is concealed by officials until after the right of access to a court
has lapsed. No issues as to art 6 of the ECHR are raised by the exclusion of judicial
review on matters that do not involve an individual’s ‘civil rights and obligations’, such
as the validity of an Act of the Scottish Parliament164 or a Speaker’s certificate under
the Parliament Act 1911.165

Parliament has an uneven record in relation to the exclusion of the courts. The Franks
committee in 1957 recommended that no statute should oust the prerogative orders.
In response, the Tribunals and Inquiries Acts (in 1958, 1971 and now 1992, s 12) have
provided that:

(a) any provision in an Act passed before 1 August 1958 that any order or determination
shall not be called into question in any court; or
(b) any provision in such an Act which by similar words excludes any of the powers of the
High Court
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shall not prevent the remedies of certiorari or mandamus (now quashing and mandat-
ory orders) from being available. A similar provision, but not restricted to specific reme-
dies, protects the supervisory jurisdiction of the Court of Session. These provisions do
not apply in two cases: (i) to an order or determination of a court of law, or (ii) where
an Act makes provision for application to the High Court within a stated time (for
example, the power to challenge a town planning decision within six weeks). Because
of (ii), the 1992 Act does not apply to the situation in Smith v East Elloe RDC.166

For several reasons, s 12 of the 1992 Act is far from being a full response to the
problem of ouster clauses. First, the protection given to what are now quashing and
mandatory orders in English law should be replaced by broader protection (as in Scotland)
for judicial review in general. Second, s 12 has been held not to apply to ‘conclusive
evidence’ clauses.167 Third, the Act’s effect is limited to legislation enacted before August
1958 and does not apply to later statutes.168 It may be said that since 1958 Parliament
must be taken to have been aware of the undesirability of excluding judicial review,
but this does not mean that all exclusion clauses enacted since 1958 are necessarily
justifiable. Fourth, there have of course been significant developments in protection for
judicial review in European law. In summary, Parliament ought to consider the need
for a statute to create a strong rule of interpretation to preserve the possibility of judi-
cial review that would apply to all legislation, whenever enacted, on the lines of the
Human Rights Act 1998, s 3. Such a rule would not block a determined attempt by
the executive to remove judicial review from one or more areas of government. But if
such an attempt were made in Parliament, it must be hoped that the political process
would rigorously scrutinise the government’s proposals and motivation.169

The sentiment in the previous sentence was tested by the remarkable ouster clause
in the Asylum and Immigration (Treatment of Claimants etc.) Bill 2004. The govern-
ment sought to remove the right to seek judicial review of decisions by the proposed
Asylum and Immigration Tribunal, and of deportation and removal decisions made by
the Home Secretary and officials. The clause expressly explained that it excluded a court
from entertaining proceedings to determine whether a purported determination or deci-
sion was a nullity by reason of lack of jurisdiction, irregularity, error of law, breach
of natural justice or any other matter; limited provision was made for review in case
of bad faith or if Convention rights were affected.170 The clause passed through a com-
plaisant House of Commons but was withdrawn by the government before it was debated
in the Lords. It raised fundamental questions about the authority of Parliament to dis-
pense with an independent and impartial scheme of judicial review.

Remedies in Scots administrative law171

The prerogative orders were never part of Scots law, except to the extent that they
were introduced into Scotland by legislation for the purposes of revenue law, nor did
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a separate court of equity develop in Scotland. Apart from statutory remedies like 
the six-week right to challenge a compulsory purchase order, which apply both in 
Scotland and England, administrative law remedies in Scotland are essentially the same
remedies as are available in private law to enforce matters of civil obligation. The most
important of these remedies (which are now available subject to procedural changes
made in 1985 and subsequently) are (a) the ancient remedy of reduction, by which any
document (including decisions of tribunals, local by-laws, the dismissal of public ser-
vants and disciplinary decisions) may be quashed as being in excess of jurisdiction, in
breach of natural justice or in other ways contrary to law;172 (b) the no less ancient
remedy of declarator, from which the English declaration of right was derived; (c) the
remedies of suspension and interdict, which together serve broadly the same purposes
as prohibition and injunction in English law; (d) the action for damages for breach of
civil obligation; and (e) a summary remedy to enforce performance of statutory duties,
comparable with but not identical to mandamus.173 By contrast with the former
English law, all relevant forms of relief may be sought in the same proceedings.174

Several points of comparison with English law may be noted. First, it was estab-
lished in Watt v Lord Advocate that while the remedy of reduction may be used to
quash decisions of tribunals which are in excess of their jurisdiction, it is not available
to review errors of law made by a tribunal within jurisdiction.175 However, the Court
of Session also held that the error of law in question had led the tribunal to exceed its
jurisdiction, since it had caused a statutory entitlement to unemployment benefit to be
withheld on an extraneous consideration. This decision applied to Scots law the prin-
ciple in Anisminic Ltd v Foreign Compensation Commission.176

Second, in Scots law there is no direct equivalent to relator proceedings. The Lord
Advocate in this respect never assumed the role played by the Attorney-General.
However, the rules on title and interest to sue permit individuals to sue directly to enforce
many public rights.177 In Wilson v Independent Broadcasting Authority, members of
a group campaigning in the 1979 referendum on devolution had title and interest to
sue for an interdict to restrain a series of political broadcasts which did not maintain
a balance between the two sides. The judge, Lord Ross, could see ‘no reason in prin-
ciple why an individual should not sue in order to prevent a breach by a public body
of a duty owed by that public body to the public’.178 This welcome statement of prin-
ciple departed from some earlier decisions.179 In 1987, the organisation Age Concern
Scotland was held to have title but no interest to challenge as ultra vires official guid-
ance that limited the making of supplementary payments to old people for severe weather
conditions.180 Although a teachers’ association had title and interest to challenge a 
university’s unlawful action where its members could not be expected to do so indi-
vidually,181 the test of standing in Scotland appears to be applied more strictly than
the test of ‘sufficient interest’ in English law.182
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Third, difficult situations brought about by official failures may sometimes be
resolved by the power of the Court of Session to exercise an extraordinary equitable
jurisdiction in the form of the nobile officium of the court.183

Finally, since 1985 Scotland has had its own procedure of application for judicial
review, which is similar to but not identical with the English model. It was introduced
later in Scotland than in English law because the procedural difficulties relating to the
prerogative orders did not exist in Scots law. However, the ordinary procedures of civil
litigation were not suitable for the prompt resolution of disputes arising in areas such
as housing and immigration.184

In 1985, rules of court185 established a procedure of petition, known as an applica-
tion for judicial review, which must be used whenever an application is made to the
supervisory jurisdiction of the Court of Session for one or more of the remedies men-
tioned earlier. The rules provide for the rapid handling of every application, with the
main procedural steps being under the control of individual judges designated for the
purpose. The leave of the court is not required for an application, but an application
without merits can be briskly rejected by the judge. Although the rules impose no time
limit on petitions for judicial review, under general principles of Scots law a petition
may fail on a plea of mora (delay), taciturnity and acquiescence.186 The major prob-
lem that has arisen is that the ‘supervisory jurisdiction’ of the Court of Session is not
defined in legislation, though it has often been described in judgments.187 It cannot be
identified with the scope of the remedies that may be granted on a successful applica-
tion for judicial review since those remedies are available throughout the civil law. Some
judgments after 1985 drew for this purpose upon the private law/public law distinc-
tion made in English law,188 but in 1992 the Court of Session in West v Secretary of
State for Scotland189 robustly rejected that distinction. It held that the court has power
under its supervisory jurisdiction ‘to regulate the process by which decisions are taken
by any person or body to whom a jurisdiction, power or authority has been delegated
or entrusted by statute, agreement or any other instrument’, in particular where there
was a ‘tripartite relationship’ between the decision-maker, the individual affected and
the person or body from whom the power to decide was derived. On the facts in West,
a prison officer could not obtain judicial review of a decision made by the Scottish
Office that he should not receive removal expenses after he had been transferred from
one penal institution to another. This dispute was seen as one arising from a contract
of employment, with no features bringing the dispute within the ‘supervisory jurisdic-
tion’.190 The court’s approach to jurisdiction was based on an analysis of the process
of decision-making and its review. Later judgments have doubted whether a ‘tripartite
relationship’ is always essential.191 There is no divergence between the substantive grounds
of judicial review in English and Scots law, but West may enable the Scottish courts
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to apply their supervisory jurisdiction to regulatory and similar powers of private organ-
isations, where in England this would be impeded by the private/public distinction.

Habeas corpus192

The prerogative writ of habeas corpus is in English law an important remedy in respect
of public or private action which takes away individual liberty. Until recently, it was
used as a means of securing judicial control of executive acts in extradition law,193 and
it is also used to a lesser extent in other areas involving powers of detention, such as
immigration control,194 mental health195 and child care.196 Unlike the prerogative
orders, the writ has not been the subject of extensive legislative reform. The writ ori-
ginally enabled a court of common law to bring before itself persons whose presence
was necessary for pending proceedings. In the 15th and 16th centuries, King’s Bench
and Common Pleas used habeas corpus to assert their authority over rival courts and
to release persons imprisoned by such courts in excess of their jurisdiction. In the 17th
century, the writ was used to check arbitrary arrest by order of the King or the King’s
Council.197

It was of the essence of habeas corpus that it was a procedure by which the court
could determine the legality of an individual’s detention, effectively and without delay.
Habeas Corpus Acts were enacted in 1679, 1816 and 1862,198 not to widen the juris-
diction of the courts but to enhance the effectiveness of the writ and to ensure that
applications were dealt with promptly. Thus the 1679 Act prohibited evasion of habeas
corpus by transfer of prisoners detained for ‘any criminal or supposed criminal matter’
to places outside the jurisdiction of the English courts on pain of heavy penalties. 
The 1816 Act gave the judge power in civil cases to inquire summarily into the truth
of the facts stated in the gaoler’s return to the writ, even though the return was ‘good
and sufficient in law’.199 The 1862 Act provided that the writ was not to issue from 
a court in England into any colony or foreign dominion of the Crown where there were
courts having authority to grant habeas corpus. Detention within Northern Ireland and
Scotland is a matter for the courts in those jurisdictions.200

Habeas corpus is described as a writ of right which is granted ex debito justitiae.
This means that a prima facie case must be shown before it is issued but, unlike the
prerogative orders, it is not a discretionary remedy and it may not be refused merely
because an alternative remedy exists.201 Habeas corpus is a remedy against unlawful
detention: thus it enabled the court to decide whether a profoundly retarded and aut-
istic person incapable of giving consent could be detained under the Mental Health Act
1983 without an order being made for compulsory detention.202 This decision concerned
the limits of a hospital trust’s statutory powers of detention, but is habeas corpus a
remedy for correcting every error made by a body with power to detain?
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Certainly, the writ does not provide a right of appeal for those detained by order of
a court or tribunal. It might be supposed that habeas corpus lies whenever there are
grounds for judicial review of a decision to detain someone, but the position is much
less clear-cut than this.203 Indeed, the reforms in judicial review procedure that we have
considered in this chapter did not apply to habeas corpus, and the two procedures remain
separate. In Rutty’s case,204 the High Court, acting under the Habeas Corpus Act 1816
to examine the truth of the facts stated in the return, held that there had been no 
evidence before the magistrate eight years earlier to justify an order that an 18-year-
old woman with learning difficulties be detained. But in a line of immigration cases
during the 1970s, the courts were most reluctant to make effective use of habeas cor-
pus as a means of reviewing executive decisions, for example in the case of someone
about to be removed from the country as an illegal entrant.205 We have seen that in
Khawaja’s case the House of Lords reversed this trend.206 During the 1990s, the Court
of Appeal distinguished between the scope of habeas corpus and the grounds of judi-
cial review, holding that habeas corpus could mount a challenge to the jurisdiction or
vires of a detention decision, but not if the decision was ‘within the powers’ of the
decision-maker yet was defective for reasons such as procedural error, mistake of law,
or unreasonableness. The reason given for this limitation on habeas corpus was that,
in the latter class of cases, the decision was lawful until it had been quashed by an
order of certiorari.207 However, this approach seems deeply flawed: it is based on an
out-dated distinction (between ‘errors as to jurisdiction’ and ‘errors within jurisdiction’)
which has ceased to apply in judicial review generally. It is now settled that breaches
of natural justice, errors of law and so on cause a decision to be ultra vires:208 how
then can such a decision be held to be ‘within powers’ in the law of habeas corpus?
When individual liberty is at stake, it would be unjust for the court to refuse habeas
corpus to someone who had shown that the decision to detain him or her was ultra
vires but first required to be quashed by certiorari: to avoid the injustice, the court
would need to grant the detainee permission to apply for judicial review and to quash
the decision concerned forthwith, without new proceedings being necessary. Although 
this approach has been authoritatively criticised for eroding habeas corpus,209 it was
applied in 1996 where young persons had been wrongly imprisoned for non-payment
of fines, and the court held that their detention could be challenged by judicial review,
but not by habeas corpus.210

This uncertainty affecting habeas corpus is reflected in case law at Strasbourg: 
the European Court of Human Rights held in the case of a mental patient that habeas
corpus did not enable the English court to determine both the substantive and formal
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legality of the detention,211 but reached the opposite conclusion in the case of persons
suspected of terrorist offences.212 By art 5(4) ECHR, every person who is detained is
entitled to take proceedings by which the lawfulness of the detention is decided 
speedily by a court and release is ordered if the detention is not lawful. The awkward
interface that has developed between habeas corpus and judicial review needs to be
resolved.213 One possible reform would be to amend the Supreme Court Act 1981, 
s 31, to add an order of habeas corpus to the forms of relief that may be granted 
on an application for judicial review. This would leave intact the law on the writ of
habeas corpus, but would provide an alternative form of access to the same relief.

Normally the applicant for habeas corpus will be the person detained, but any rela-
tive or other person may apply on his or her behalf if the detainee cannot do so.
Application is made to the High Court ex parte (that is, without the other side being
heard) supported by an affidavit or statement of fact.214 If prima facie grounds are shown,
the court ordinarily directs that notice of motion be given to the person having con-
trol of the person detained (for example, a prison governor) but notice may also be
served on a minister (for example, the Home Secretary) who is responsible for the deten-
tion and who may file evidence in reply. On the day named, the merits of the applica-
tion will be argued. If the court decides that the writ should issue, it orders the prisoner’s
release forthwith. Under this practice the respondent need not produce the prisoner in
court at the hearing: exceptionally, an applicant may be allowed to present his or her
case in person.215 No return to the writ is made as the writ itself has not been issued.
In exceptional cases the court may order the issue of the writ on the ex parte applica-
tion if, for example, the detainee is at risk of being taken outside the jurisdiction.
Disobedience to the writ is punishable by fine or imprisonment for contempt of court
and there may be penalties under the Act of 1679. Officers of the Crown are subject
to the writ.216 Rights of appeal from the High Court’s decision are subject to detailed
provision in the Administration of Justice Act 1960 (ss 5, 14, 15) as amended by the
Access to Justice Act 1999: in a civil matter, the appeal goes via the Court of Appeal
to the House of Lords and in a criminal matter (for example, in extradition proceed-
ings) from the Divisional Court to the Lords, with leave.217

The writ of habeas corpus has no exact counterpart in Scots law, but ever since the
Scottish Parliament’s Act in 1701 for preventing Wrongous Imprisonment there have
been strict provisions restricting the length of time within which a person committed
for trial may be held in custody.218 As regards civil detention, the Court of Session may
order the release of any person who is unlawfully detained. If no more convenient rem-
edy is available (for example, by a suspension and interdict), the detained person may
petition the Inner House of the Court of Session for release in the exercise of the nobile
officium of the court.
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Chapter 32

LIABILITY OF PUBLIC AUTHORITIES 
AND THE CROWN

In chapters 30 and 31, we examined the law that enables the courts to review the 
decisions of public authorities on grounds such as ultra vires, error of law and breach
of natural justice. We now consider the position of public authorities in relation to
civil liability.1 In principle, public authorities in English law are subject to the same
rules of liability in tort and contract as apply to private individuals. There is no separ-
ate law of administrative liability for wrongful acts.2 In practice, however, public author-
ities require powers to enable them to maintain public services and perform regulatory
functions; these powers are generally not available to private individuals. Many new
public works, such as motorways and power stations, could not be created unless there
was power in the public interest to override private rights that might be adversely affected.
Parliament has often legislated to give public authorities powers of intervening in pri-
vate economic activities through regulation or licensing, and in private and family life
in the interests of the welfare of children, the mentally ill and other vulnerable persons.
Such powers are often accompanied by legislative protection against liability.

At several points in this chapter, the special position of the Crown will be examined.
In the past, important distinctions were drawn between (a) the Crown, including depart-
ments of central government, and (b) other public bodies, such as local authorities and
statutory corporations. While many of these distinctions have been removed, notably
by the Crown Proceedings Act 1947, others still survive. This chapter deals, in section
A, with the liability of public authorities and the Crown in tort and, in section B, with
contractual liability. Section C deals with other aspects of the law relating to the Crown,
including such procedural immunities and privileges as survive and the rules of evid-
ence relating to the non-disclosure of evidence in the public interest.

As with many aspects of public law, the liability of public authorities has been much
affected by European Community law. The liability of Community organs under art
288 EC Treaty to compensate for serious breaches of Community law that they com-
mit is paralleled by the duty of member states ‘to make good loss and damage caused
to individuals by breaches of Community law for which they can be held responsible’,3

for example by failure to implement a Community directive. We have already noted
the impact of Community law on the supremacy of Parliament that was made mani-
fest in the Factortame litigation concerning the Merchant Shipping Act 1988, enacted
to protect British fishing interests from other European interests.4 Later in the same 
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litigation, the House of Lords held, after analysing the decision-making that lay behind
the 1988 Act, that the Act was a ‘sufficiently serious infringement’ of Community law
to justify the award of compensatory damages.5 The criteria which led to this decision
were derived from Community law, which requires, for a finding that a breach is
‘sufficiently serious’, that a member state has ‘manifestly and gravely disregarded the
limits on the exercise of its discretion’. But the procedure and other aspects of a claim
in damages for such breaches may be governed by national law, provided that this does
not discriminate against Community law and does not in practice prevent individuals
from enforcing their Community rights.6 State liability may arise under Community
law even in respect of the decisions of the highest national courts.7

In respect of human rights, by art 41 ECHR, where a Convention right has been
violated and national law does not allow full reparation to be made, the Strasbourg
Court ‘shall, if necessary, afford just satisfaction to the injured party’, by requiring the
state to pay compensation. We will consider below the manner in which the Human
Rights Act 1998 makes it possible to obtain such compensation in national courts.

The impact of the new rules of liability in European Community law and human
rights law is being felt at a time when key principles of the liability of public author-
ities in UK law are in a volatile state. In 2004, Lord Steyn made comments on the law
on negligence and statutory duties that apply generally to the law of state liability:

This is a subject of great complexity and very much an evolving area of law. No single deci-
sion is capable of providing a comprehensive analysis. It is a subject on which an intense focus
on the particular facts and on the particular statutory background, seen in the context of the
contours of our social welfare state, is necessary. On the one hand, the courts must not con-
tribute to the creation of a society bent on litigation, which is premised on the illusion that
for every misfortune there is a remedy. On the other hand, there are cases where the courts
must recognise on principled grounds the compelling demands of corrective justice . . .8

The evolving nature of the law is seen in recent decisions by the House of Lords,
including four that Lord Steyn described as ‘milestone’ decisions.9 No more than an
outline of the main aspects of the law can be given here.

Relevant aspects of the law in Scotland will be mentioned briefly in each section.
Although the common law in Scotland regarding the position of the Crown differed
from the law in England, the same broad approach to the liability of public authorities
has been followed in both legal systems, especially since the Crown Proceedings Act
1947.

A. Liability of public authorities and the Crown in tort

Individual liability

In the absence of statutory immunity, every individual is liable for wrongful acts that
he or she commits and for such omissions as give rise to actions in tort at common
law or for breach of statutory duty. This applies even if an officer representing the Crown
claims to be acting out of executive necessity.
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In Entick v Carrington10 the King’s Messengers were held liable in an action of trespass for breaking
and entering the plaintiff’s house and seizing his papers, even though they were acting in obedience
to a warrant issued by the Secretary of State. This was in law no defence as the Secretary had no
legal authority to issue such a warrant.

Obedience to orders is not normally a defence whether the orders are those of the
Crown, a local authority,11 a company or an individual employer.12 The principle that
superior orders are no defence to an action in tort would, if unqualified, have placed
too heavy a burden on many subordinate officials. At common law an officer of the
court, such as a sheriff, who executes an order of the court is protected from personal
liability unless the order is on its face clearly outside the jurisdiction of the court.13

Moreover, it has been found necessary to provide protection for certain classes of official.
Thus certain statutes exempt officials from being sued in respect of acts done bona fide
in the course of duty.14 The Constables Protection Act 1750 protects constables who
act in obedience to the warrant of a magistrate, though the magistrate acted without
jurisdiction in issuing the warrant. The Mental Health Act 1983, s 139, affords con-
stables and hospital staff protection against civil and criminal liability in respect of acts
such as the compulsory detention of a mental patient, unless the act was done in bad
faith or without reasonable care.15 The liability of individual officials will therefore turn
both on the powers which they may exercise and also on the privileges and immunities
which they may enjoy. But no general immunity is enjoyed by officers or servants of
the Crown.16

Vicarious liability of public authorities

While the individual liability of public officials was historically important in establishing
that public authorities were themselves subject to the law, individual liability is not
today a sufficient basis for the liability of large organisations, whether in the private
or public sectors. It is now essential to be able to sue an individual’s employer, if only
because the employer is a more substantial defendant: a successful claimant wants the
certainty of knowing that any damages and costs awarded will in fact be paid.

In cases not involving the Crown, it has long been the law that a public authority
is, like any other employer, liable for the wrongful acts of its servants or agents com-
mitted in the course of their employment. It was established in 1866 that the liability
of a public body whose servants negligently execute their duties is identical with that
of a private trading company.

In Mersey Docks and Harbour Board Trustees v Gibbs,17 a ship and its cargo were damaged on
entering a dock by reason of a mud bank left negligently at the entrance. The trustees were held
liable and appealed to the House of Lords on the ground that they were not a company deriving
benefit from the traffic, but a public body of trustees constituted by Parliament for the purpose of
maintaining the docks. That purpose involved authority to collect tolls for maintenance and repair of
the docks, for paying off capital charges and ultimately for reducing the tolls for the benefit of the
public. It was held that these public purposes did not absolve the trustees from the duty to take 
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reasonable care that the docks were in such a state that those who navigated them might do so
without danger.

In spite of the argument that a corporation should not be liable for a wrongful act,
since a wrongful act must be beyond its lawful powers, a corporation is, like any other
employer, liable for the torts of its employees acting in the course of their employment.
Thus a hospital authority is liable for negligence in the performance of their profes-
sional duties by physicians and surgeons employed by the authority.18 Under general
principles of vicarious liability, a public authority is not liable for acts committed by an
employee who is acting outside the course of employment ‘on a frolic of his own’. But
where a prisoner is ill-treated by prison officers, the Home Office may be vicariously
liable even if those acts amount to misfeasance in public office, when the ill-treatment
is a misguided or unauthorised method of performing their duties;19 and the owners
of a school were liable for sexual abuse of boys by a house warden, the abuse being
very closely connected with his employment.20 An exception to vicarious liability may
arise when an official, although appointed and employed by a local authority, carries
out functions under the control of a central authority or in the exercise of a distinct
public duty imposed by the law.21 There was formerly no vicarious liability in respect
of police officers, but the chief constable is now vicariously liable for their acts com-
mitted in the performance of their functions,22 and the vicarious liability extends to
acts of racial discrimination.23

Tortious liability of the Crown

There were two main rules which until 1948 governed the liability of the Crown: (a) the
rule of substantive law that the King could do no wrong; (b) the procedural rule derived
from feudal principles that the King could not be sued in his own courts. The survival
of these rules into modern times meant that before 1948 the Crown could be sued 
neither in respect of wrongs that had been expressly authorised nor in respect of wrongs
such as negligence committed by Crown servants in the course of their employment.24

Nor were government ministers vicariously liable for the acts of staff in their depart-
ments, since in law ministers and civil servants are alike servants of the Crown.25 It
was anomalous that this immunity of the Crown applied to the activities of central
government. The rigour of the immunity was eased before 1948 by concession. Acting
through the Treasury Solicitor, departments would often defend an action against a
subordinate official and pay damages if he or she were found personally liable for 
a wrongful act. From this there developed the practice by which the Crown might 
nominate a defendant on whom a writ could be served. This practice was disapproved
by the House of Lords in 1946.26 And it became urgently necessary for the law to be
changed to permit the Crown to be sued in tort. As early as 1927 a draft Bill had been
recommended by a government committee, but opposition from within government 
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prevented reform of the law.27 The law was at last placed on a new basis by the Crown
Proceedings Act 1947.

With important exceptions, this Act (which applies only to proceedings by and 
against the Crown in right of Her Majesty’s Government in the United Kingdom)28

established the principle that the Crown is subject to the same liabilities in tort as if it
were a private person of full age and capacity (a) in respect of torts committed by its
servants or agents, (b) in respect of the duties which an employer at common law owes
to his or her servants or agents, and (c) in respect of any breach of the common law
duties of an owner or occupier of property (s 2(1)). The Crown is therefore vicariously
liable for the torts of its servants or agents, for example, negligent driving by a Crown
servant while in the course of his or her employment.

The Crown is also liable for breach of a statutory duty, provided that the statute is
one which binds the Crown as well as private persons (s 2(2)) such as the Occupiers’
Liability Act 1984. The Act of 1947 imposes no liability enforceable by action in the
case of statutory duties which bind only the Crown or its officers.

Although the principle of Crown liability is established, the Act of 1947 elaborates
this in some detail. Thus the vicarious liability of the Crown is restricted to the torts
of its officers as defined (s 2(6)). This definition requires that the officer shall (a) be
appointed directly or indirectly by the Crown and (b) be paid in respect of his duties
as an officer of the Crown at the material time wholly out of the Consolidated Fund,29

moneys provided by Parliament or a fund certified by the Treasury. This excludes, 
for example, the police. There is no vicarious liability for officers acting in a judicial
capacity or in execution of judicial process (s 2(5)),30 or for acts or omissions of a Crown
servant unless apart from the Act the servant would have been personally liable in tort
(s 2(1)). The general law relating to indemnity and contribution applies to the Crown
as if it were a private person (s 4). The Act does not authorise proceedings against the
Sovereign in her personal capacity (s 40(1)) and does not abolish any prerogative or
statutory powers of the Crown, in particular those relating to the defence of the realm
and the armed forces (s 11(1)).

Under the 1947 Act, there were formerly two exceptions from liability in tort. The
first related to the armed forces. By s 10, neither the Crown nor a member of the armed
forces was liable in tort in respect of acts causing death or personal injury which were
committed by a member of the armed forces while on duty, where (a) the victim was
a member of the armed forces on duty at the time or, if not on duty as such, was on
any land, premises, ship, aircraft or vehicle which was being used for the purposes of
the armed forces and (b) the injury was certified by the Secretary of State as attribut-
able to service for purposes of pension entitlement. This certificate did not guarantee
an award of a pension unless the conditions for entitlement were fulfilled.31 There cer-
tainly must be a public scheme for compensating members of the armed forces who
suffer injury or death during their service. But should this exclude the right to sue for
common law damages? In 1987, Parliament legislated to put into suspense s 10 of the
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1947 Act.32 Section 10 can be revived if it appears to the Secretary of State necessary
or expedient to do so, for example by reason of imminent national danger or for 
warlike operations outside the United Kingdom. Until it is so revived, members of the
armed forces (and in the event of death, their dependants) may sue fellow members
(and the Crown vicariously) for damages in respect of injuries or death arising out of
their service. When a soldier sued for personal injury caused during the Gulf oper-
ations in 1991 (for which s 10 was not revived), the Court of Appeal held that no duty
of care was owed to him by his fellow soldiers during battle conditions.33

The second exception from liability for tort formerly applied to the Post Office when
it was a government department, for acts or omissions in relation to postal packets or
telephonic communications (s 9). Nor was there any liability in contract.34 When the
Post Office became a public corporation, the existing limitations on liability for postal
and telephone services were continued.35

Subject to these exceptions, the Crown Proceedings Act 1947 in principle assimilated
the tortious liabilities of the Crown to those of a private person. However, in many
situations involving the potential liability of the government the analogy of private 
liability is not directly helpful. Some claims against the Crown are held to be non-
justiciable,36 but in general the courts seek to apply to governmental action rules derived
from, for example, the common law of negligence.37

In Scotland, the position of the monarch in respect of Crown proceedings was not
identical with the position in English law, the Court of Session being less willing than
the English courts to grant the King immunity from being sued.38 However, it was held
in 1921 that the Crown was not vicariously liable for the wrongful acts of Crown 
servants.39 Section 2 of the 1947 Act established such liability in Scotland, although
the terminology is modified. Thus ‘tort’ in the Act’s application to Scotland means ‘any
wrongful or negligent act or omission giving rise to liability in reparation’.40

The Act of 1947 thus enabled the Crown to be sued in England in the law of torts
and, in Scotland, in the law of delict or reparation. We will now consider some aspects
of the substantive law governing the liability in tort of public authorities generally.

Statutory authority as a defence

Where acts of a public body interfere with an individual’s rights (whether these 
concern property, contract or liberty), those acts will be unlawful unless legal author-
ity for them exists. Such authority may be found in legislation or in common law. Where
Parliament expressly authorises something to be done, to do it in accordance with that
authority cannot be wrongful. It will depend on the legislation whether compensation
is payable for the rights which Parliament has authorised to be taken away. The con-
struction of many public works affecting private rights of property (for example, nuclear
installations or motorways) is subject to detailed rules of compensation in the relevant
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legislation.41 But express provision for compensation is not always made. It is then for
the court in interpreting the legislation to decide what powers are authorised and whether
any compensation is payable. In that process of interpretation, it is assumed that, when
discretionary power is given to a public body, there is no intention to interfere with
private rights, unless the power is expressed in such a way as to make interference
inevitable.

In Metropolitan Asylum District v Hill, hospital trustees were empowered by statute to build hospitals
in London. A smallpox hospital was built at Hampstead in such a way as to constitute a nuisance at
common law. Held, in the absence of express words or necessary implication in the statute authoris-
ing the commission of a nuisance, the building of the hospital was unlawful. ‘Where the terms of the
statute are not imperative, but permissive, when it is left to the discretion of the persons empowered
to determine whether the general powers committed to them shall be put into execution or not, . . .
the fair inference is that the Legislature intended that discretion to be exercised in strict conformity
with private rights and did not intend to confer licence to commit nuisance in any place which might
be selected for the purpose.’42

If, however, the exercise of a statutory power or duty inevitably involves injury to
private rights, there is no remedy unless the statute makes provision for compensation.43

In Allen v Gulf Oil Refining Ltd, the House of Lords held that a local Act which envisaged the build-
ing of an oil refinery at Milford Haven, though it gave the company no express power to construct
the refinery and did not define the site, did give authority for the construction and use of the refinery.
Such authority protected the company against liability for nuisance to neighbouring owners which 
was the inevitable result of the construction of the refinery, though the Act gave the owners no 
compensation for the loss of their rights.44

The courts have sometimes placed a heavy onus on the defendant to show that a
nuisance that has occurred is an inevitable consequence of the statute. But in Marcic
v Thames Water Utilities Ltd,45 where a house in London suffered repeated flooding
by overflowing sewage, the statutory undertaking responsible for sewerage was not liable
to the owner for this serious nuisance. The duties of the defendant were held to be
enforceable only by the regulator under the Water Industry Act 1991: despite the mal-
functioning of the statutory scheme, the right to sue in nuisance had been taken away
by the Act.

Even where, as in the cases of Allen and Marcic, the right to sue in nuisance is taken
away, this does not relieve a body exercising statutory powers of the duty to use
reasonable care to avoid causing unnecessary injury. As an old dictum of Lord
Blackburn put it,

. . . no action will lie for doing that which the legislature has authorised, if it be done with-
out negligence, although it does occasion damage to anyone; but an action does lie for doing
that which the legislature has authorised, if it be done negligently.46

This statement must be read in context: it applies only where a statute authorises
an act to be done which will necessarily cause some injury to private rights, and where
the act is performed carelessly so causing unnecessary injury to those rights.47 Such 
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additional injury is outside the protection afforded by the statute. However, if a pub-
lic authority which merely has a power to act, and not a duty, decides to take action
but acts inefficiently, it is not liable unless the inefficiency causes extra damage to an
individual: this was so held in the difficult case of East Suffolk Catchment Board v
Kent, when the use by a river board of an ineffective method of removing flood water
from a farmer’s land was held to create no liability towards the farmer.48

Statutory duties49

It was at one time the view that anyone harmed by a failure to perform a statutory
duty could bring an action for damages against the person or body liable to perform
it.50 This has long since ceased to be the law, since the enormous variety of duties imposed
by statute means that there can be no single form of proceedings for enforcing public
duties. Some duties, for example the duty of the Secretary of State for Education and
Skills to promote the education of the people of England and Wales,51 are effectively
unenforceable by legal proceedings of any kind.52 Some duties are enforceable only 
by recourse to statutory compensation.53 Very many duties may, as we have seen, be
enforced by a mandatory order obtained by judicial review.54 Some statutes provide
for a criminal penalty in the event of a breach of duty. Where the statute that creates
a duty expressly provides a sanction for breach (for example, prosecution of the per-
son responsible) or a remedy for those affected to use, the courts may hold that no
other means of enforcing the duty exists.55

In some situations, particularly where the statutory duty closely parallels a common
law duty (for example, to use care not to cause personal injury) the breach of statutory
duty gives rise to a private right of action for damages; such an action is akin to an
action for negligence, except that liability depends on the breach of the duty itself, not
on there being a lack of care.56 Such an action for breach exists if it can be shown by
interpretation of the statute that the duty was imposed for the protection of a certain
class and that the legislature intended to confer on members of that class the benefit
of a right of action.57 It is notoriously difficult to evaluate all the factors that may be
relevant when a court is deciding whether a statutory duty is enforceable by an action
for damages, where the statute is silent on the point.58 Where a public authority fails
to perform properly a statutory duty imposed upon it, an individual who is adversely
affected by this may in principle seek judicial review. Laying emphasis on the wide
availability of judicial review, recent judicial policy has severely limited the availability
of damages as a remedy for breach of public duties.
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In X (minors) v Bedfordshire CC,59 the House of Lords considered a group of claims for damages
arising from the defective performance by local councils of duties relating to the education and 
welfare of children. The alleged breaches included the failure of a social service authority to take 
children into care who were badly in need of protection against abuse; a converse error by social
workers in taking a child into care believed to be at risk of sexual abuse, when the identity of her
abuser was mistaken; and failures by education authorities to identify the special educational needs
of children and to provide appropriate special schooling. The councils had applied to have these claims
struck out as disclosing no cause of action. Held, so far as the actions were based on breach of stat-
utory duty, they were disallowed. The duties in question gave rise to no private rights of action; nor
were the councils under a duty of care in performing the statutory duties. The education cases were
allowed to proceed so far as they were based on the councils’ vicarious liability for the professional
negligence of teachers and educational psychologists; there was held to be no such vicarious liabil-
ity for social workers and psychiatrists reporting to the councils on alleged child abuse.

The House of Lords later confirmed that there was no claim for breach of statutory
duty against an education authority for a failure to diagnose and identify a child’s spe-
cial needs, but that the authority was liable vicariously for the failure of its employee
(an educational psychologist) to show the professional skill that could reasonably have
been expected.60 In a similar social welfare context, a homeless person denied tempor-
ary housing by a local authority in breach of its duty could enforce the statute by 
judicial review, but could not recover damages for the breach.61 In a very different 
context, the House held that a prisoner adversely affected by a breach of prison rules
had no action in damages arising from the breach. Lord Jauncey said:

The fact that a particular provision was intended to protect certain individuals is not of itself
sufficient to confer private law rights upon them, something more is required to show that
the legislature intended such conferment.62

The same approach was applied by the House of Lords on facts which, had the Human
Rights Act applied, might have led to a different outcome.

In Cullen v Chief Constable of the RUC, the main issue was whether anti-terrorism legislation grant-
ing a detained person the right to consult a solicitor conferred a right to sue for damages when the
police had wrongly prevented a detainee having access to a solicitor, even though he had suffered
no direct injury or harm because of this. The Lords held by 3–2 that the aim of the legislation was
to create a ‘quasi-constitutional’ right for the benefit of the public at large, not for the protection of a
particular class of individuals: the appropriate remedy was judicial review. In a strong dissenting judg-
ment, Lords Bingham and Steyn were in no doubt that Parliament had intended to create ‘a new
and remedial provision for the conferment on detainees of a statutory right of access to solicitors’;
the statutory language was ‘entirely apt to create private law rights’.63

It is evident from these and many other decisions64 that different policy consider-
ations apply to (a) the public law remedies obtainable by judicial review, and (b) the
private law remedy of damages. The interaction between public law concepts and the
common law of negligence has caused continuing difficulties in regard to the liability
of public authorities for negligence, some of which will be outlined in the next section.
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Public authorities and liability for negligence

Although the Crown Proceedings Act 1947 assimilated the tort liability of government
to that of a private person, the duties of government give rise to issues of liability which
are not easily resolved by applying legal principles that relate primarily to the acts of
private persons. Most actions by public authorities stem from legislation. And many
disputes as to liability turn directly on the relationship between (a) common law rules
on the duty of care; (b) the legislation, which broadly will confer either a duty or a
power to act; and (c) the rules of administrative law that apply when judicial review
is sought.

In Dorset Yacht Co v Home Office,65 the Home Office was sued for the value of a yacht which had
been damaged when seven Borstal boys absconded at night from a Borstal summer camp on an
island in Poole harbour. The plaintiffs alleged that the boys were able to abscond because of the
negligence of their officers. The Home Office argued that the system of open Borstals would be jeop-
ardised if any liability was imposed on the government for the wrongful acts of those who absconded.
The House of Lords held, Lord Dilhorne dissenting, that the Home Office was liable for the negli-
gence of the officers; in the circumstances the officers owed a duty of care to the yacht owners, the
damage to the yacht being reasonably foreseeable as the direct consequence of a failure by the officers
to take reasonable care.

This decision had broad consequences for the developing law of negligence, but it
did not hold that the Home Office was liable regardless of negligence; nor did it gov-
ern the situation in which it was alleged that an executive discretion (for example, to
transfer someone to an open prison) had been improperly exercised. Lord Diplock in
Dorset Yacht suggested that questions of liability for the exercise of discretion were
to be settled by applying the public law concept of ultra vires rather than the civil law
concept of negligence.66 This influential suggestion led to an immense amount of litig-
ation, in particular concerning the exercise of discretion by a public authority in decid-
ing whether to use its regulatory powers: one approach adopted to liability questions
was to distinguish between (a) decisions that involved policy questions (for instance,
the use of an authority’s resources) and were likely to be unsuitable for judicial deter-
mination, and (b) evaluation of the operational tasks performed by the authority 
once it had decided to use its regulatory powers, a task which would be more suitable
for judicial appraisal.67 In practice, this distinction in justiciability between policy 
questions and operational tasks proved an elusive way of deciding whether a public
authority was liable for a particular misfortune. Another question that arises in many
negligence cases, affecting public authorities and private parties alike, is the approach
that the courts should take in deciding whether there is a common law duty of care in
factual contexts that had not previously been before the courts.68 In 1990, in Caparo
Industries plc v Dickman,69 which concerned the duty of care owed by company 
auditors to potential investors in the company, the House adopted a three-part test
applying to new situations in which it was sought to establish liability for negligence:
(1) whether the harm to the claimant was foreseeable; (2) whether the parties were in
a relationship of proximity; and (3) whether it was ‘fair, just and reasonable’ that the
defendant should owe a duty of care to the claimant. This decision confirmed70 that
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‘novel categories of negligence’ would develop ‘incrementally and by analogy with 
established categories, rather than by a massive extension of a prima facie duty of care’,
restrained only by indefinable policy considerations seeking to limit the scope of the
duty of care. In applying criterion (3) to new claims brought against a public body,
judges exercise a broad discretion in assessing the consequences for public policy of
holding the body liable.

The courts have sought to restrict the imposition of liability in several contexts, 
particularly in respect of claims for economic loss arising out of regulatory functions71

and of claims seeking to impose a private law duty of care on the public functions of
the police.72 Inevitably, the outcome of judicial policy-making is often uncertain.

In Stovin v Wise, a county council as highway authority had statutory power to remove an earth bank
that it knew restricted visibility at a dangerous road junction, but it failed to do so. When an accident
occurred at the junction, was the council liable for failure to exercise its power? The House of Lords
held (by 3–2) that a duty of care to users of the highway to remove the bank arose only if (a) it
was ‘irrational’ (in the public law sense) for the power not to be used and (b) there were exceptional
factors indicating that the policy of the legislation was to confer a right to sue on a person injured
when the power was not exercised. The majority held that neither condition was satisfied, adding that
it was ‘important, before extending the duty of care owed by public authorities, to consider the cost
to the community of the defensive measures which they are likely to take to avoid liability’.73 The 
dissenting judges held that, being aware of the danger, the council was under a common law duty
of care towards road users to use its powers to remove the cause of the danger.

As can be seen in the judges’ reasoning in Stovin v Wise, one difficulty in applying
the three-part test in Caparo Industries was the presumed need in cases against public
authorities to reconcile this with the rules of ultra vires. Was it necessary for the court
when concerned with the careless exercise of statutory functions to decide first that 
the acts in question were ultra vires, for instance on the ground of Wednesbury 
unreasonableness?74 In X v Bedfordshire Council75 it had been held that when it was
claimed that a public authority had been negligent in exercising a statutory discretion,
the first requirement was to show that its decision was ‘outside the ambit of the dis-
cretion altogether’: if it was not outside that ambit, the public authority could not be
in breach of any duty of care owed to the claimant. Subsequent decisions of the 
Lords have taken a different view. Barrett v Enfield Council concerned a claim that 
a social services authority had breached a common law duty of care that it owed to
the claimant while he had been in its care as a child; Lord Slynn stated that acts done
pursuant to the lawful exercise of discretion may be subject to a duty of care, even 
if some element of discretion is involved.76 Lord Hutton considered that in a case 
involving personal injuries and not involving issues of policy that the courts were ill-
equipped to decide, it was preferable for the court to proceed ‘by applying directly the
common law concept of negligence than by applying as a preliminary test the public
law concept of Wednesbury unreasonableness . . .’.77 In 2004, when the failure of a
highway authority to use its powers was again before the House of Lords, Lord Steyn 
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commented that the analysis made by Lord Hoffmann in Stovin had been qualified by
the intervening decisions of the House.78

Judicial reluctance to impose duties of care on public authorities has caused some
claimants to have recourse to Strasbourg. In Osman v Ferguson, despite strong facts,
the Court of Appeal struck out a claim against the police for negligently failing to pre-
vent a fatal attack, holding that the claim was ‘doomed to failure’;79 the court applied
the ruling in Hill v Chief Constable of West Yorkshire80 that it would be against pub-
lic policy for the police to be under any liability to the victims of crimes committed by
those whom the police failed to apprehend. The Strasbourg Court held in 1998 that
this decision to strike out Osman v Ferguson was in breach of art 6(1) ECHR, since
the effect was to afford the police a blanket immunity from being sued in respect of
their acts and omissions relating to criminal offences.81

This decision was much criticised for having transformed the right to a fair hearing
under art 6(1) into an evaluation of the substantive rights that should exist in national
law.82 Remarkably, three years later, in Z v UK,83 a sequel to the House of Lords’ deci-
sion in X v Bedfordshire Council, the Strasbourg Court changed its position, holding
by 12–5 that for an English court to strike out an action did not breach art 6(1) since
there would have been a full and fair hearing, argued in law on the basis that all facts
were as claimed by the claimants. Further, the court held on the evidence in Z v UK
that the fact that young children had been left by the local authority to live with cruel
and abusive parents for over four years breached their right under art 3 ECHR to be
protected against inhuman or degrading treatment; their right under art 13 ECHR to
an effective remedy had also been breached by the English legal system. In this serious
case, the court ordered the UK government to pay substantial sums to the claimants
by way of compensation.

Despite the Strasbourg Court’s volte-face in Z v UK, the influence of European human
rights law has contributed to the current reluctance of the judges to grant public author-
ities a ‘blanket immunity’ by ruling in an absolute manner that a claim against a pub-
lic authority must be struck out in the absence of any duty of care. In D v East Berkshire
NHS Trust,84 the House of Lords held that where doctors suspected that children had
been abused by their parents, it would not be fair, just and reasonable to impose on
the doctors a common law duty of care towards the parents, although they owed such
a duty to the children (just as local authorities owed a duty to the children in performing
their statutory duties of protection); however, it was accepted that there might be 
exceptional circumstances in which a different conclusion might be justified.85 In
Brooks v Metropolitan Police Commissioner,86 where a public inquiry had established
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that a police investigation into serious racist crimes had been badly conducted, the 
House of Lords unanimously upheld the rule that in exercising functions of crime 
prevention and detection, the police owed no duty of care to the victims and witnesses
of crime.

By contrast with difficulties that arise when a claimant seeks to impose a duty of
care on a public body in a new situation, some aspects of negligence are readily applied
in the public sector. Thus, under Hedley Byrne & Co v Heller,87 someone who relies
to his or her detriment on inaccurate statements made by an official in the course of
the latter’s duties may have a remedy in negligence for loss suffered: a local authority
was liable when an environmental health officer, acting in an advisory role, negligently
required expensive and unnecessary alterations to be made to a farm guesthouse.88

Misfeasance in public office

It is a fundamental assumption of the law that those who exercise public functions
should do so in good faith and without malicious or spiteful motives. Bad faith may
not, of course, be assumed merely because a public body has made a decision that is
corrected by judicial review. But where it is shown that a body or official was not act-
ing in good faith, liability in tort may exist.89 Instances of the tort are infrequent, and
claimants have what is often the difficult task of proving that named individuals within
a public authority acted in bad faith and were not motivated by acceptable reasons.90

Unusually, in Bourgoin SA v Ministry of Agriculture, it was conceded that the minis-
ter knew that he did not have the powers that he purported to exercise: the Court of
Appeal held that liability for misfeasance would arise.91 The tort of misfeasance arises
only from the conduct of a public officer in relation to his or her official functions.
Liability depends on the state of mind of the officer and takes two forms:

First there is the case of targeted malice by a public officer, i.e. conduct specifically intended
to injure a person or persons. This type of case involves bad faith in the sense of the exercise
of public power for an improper or ulterior motive. The second form is where a public officer
acts knowing that there is no power to do the act complained of (or reckless as to whether
there is) and that the act will probably injure the plaintiff. It involves bad faith inasmuch as
the public officer does not have the honest belief that his act is lawful.92

The tort is founded upon the dishonest conduct of the official and is one of the inten-
tional torts: an omission to act is not sufficient, unless there has been a dishonest 
decision not to act. The tort is not actionable unless the claimant can prove that he or
she has suffered material damage, including financial loss and physical or mental injury,
and it is not enough to show distress, injured feelings or annoyance.93 As regards the
first form of the tort, it makes no difference whether the official exceeds his or her
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powers or acts according to the letter of the power.94 It appears that local councillors
could be liable for misfeasance if, intending to damage the interests of a particular lessee,
they voted for a resolution requiring the council’s rights as owner of property to be
exercised against the lessee.95 Misfeasance in public office was committed when the 
corporate officer of the House of Commons breached the rules that governed the plac-
ing of a contract to provide the windows of a costly new building for the House.96

Vicarious liability may arise for misfeasance in office where this is an improper way
of performing an officer’s duties or is very closely connected with the performance of
those duties.97 Exemplary damages may be payable for misfeasance in public office.98

Compensation under the Human Rights Act

Under art 41 ECHR, the Strasbourg Court shall ‘if necessary’ afford ‘just satisfaction’
to someone whose rights have been infringed where full reparation has not been paid
at the national level.99 The principles under which such compensation is assessed are
not easy to ascertain. Moreover, the Strasbourg Court has very often decided not to
add an award of compensation to a finding that rights have been infringed. By the Human
Rights Act 1998, s 6, every public authority must act consistently with Convention
rights, except where primary legislation makes this impossible.100 By s 8, a civil court
or tribunal with power to award damages or compensation may award damages to
someone whose Convention rights have been infringed if this would be ‘just and appro-
priate’ and is necessary to afford ‘just satisfaction’; the court or tribunal must take 
into account the principles applied at Strasbourg. Some lawyers have seen this power
as opening the door to many new claims for compensation, but already some key deci-
sions have disappointed these hopes. Anufrijeva v Southwark Council101 concerned
breaches of art 8 (right to respect for private and family life) occurring as a result of
inefficiency and delay by local authorities and the Home Office. The Court of Appeal
held that damages were not recoverable as of right even where a Convention right had
been breached: a balance had to be struck between the interests of the claimant and
the public as a whole; claimants should seek any damages that might be payable by
attaching the request to a claim for judicial review. Even so, the judges were concerned
that a claim for compensation if brought by adversary proceedings would probably
cost more than the amount of any award.

In R (Greenfield) v Home Secretary,102 a convicted prisoner had been required to
serve extra days for a drug offence within the prison, and he had not had a fair hear-
ing under art 6(1) ECHR. The House of Lords rejected his claim for compensation,
holding there to be no right under the 1998 Act to compensation for every infringe-
ment of Convention rights. The power to order compensation was not central to the
protection of human rights. Procedural faults of the kind that Greenfield had experi-
enced would not attract compensation unless the claimant could show a causal link
between the procedure and the actual outcome. The courts must not follow national
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scales of damages. Giving the single judgment, Lord Bingham said, ‘the 1998 Act is
not a tort statute. Its objects are different and broader’; he warned of the ‘risk of error
if Strasbourg decisions given in relation to one article of the Convention are read across
as applicable to another’.103

Given this last point, we may conclude that the restrictive principles in Greenfield
will not bar an award of compensation where there has been a serious breach of art 3
ECHR (prohibition of torture) or unlawful detention in breach of art 5 ECHR (right
to liberty). However, in such instances compensation under the 1998 Act will be un-
necessary for a different reason, namely that the claimant will in all probability be 
entitled to damages in tort for the acts of torture or false imprisonment.

Where the breach of a Convention right results from a judicial act, an award of 
damages may be made under the Human Rights Act (s 9) only (a) if the act is not done
in good faith, or (b) if an award is necessary under art 5(5) ECHR to compensate for
unlawful detention. Any award will be made against the Crown, not against the judge.

Other aspects of governmental liability

Two other aspects of the liability of public authorities may be briefly mentioned.
First, ever since the general warrant cases in the 1760s in which exemplary damages

were awarded for unlawful search and seizure, the courts have had power to award
exemplary damages for oppressive, arbitrary or unconstitutional acts in the exercise
of public power.104 It was formerly considered that the power was limited to certain
torts for which exemplary damages had been awarded before 1964,105 but in 2001, in
a case of alleged misfeasance in public office by a police officer, the House of Lords
held that this limitation was not justified and that such a rigid rule would limit the
future development of the law.106 Juries considering the award of exemplary damages
against the police must be directed by the trial judge as to the permissible range of
such awards.107

Second, the law of restitution was applied by the House of Lords in resolving a funda-
mental question as to the obligations of public authorities in Woolwich Building Society
v Inland Revenue Commissioners (No 2).108 Nearly £57 million in tax had been paid
under protest by the society under regulations which were held to be ultra vires.109 The
House held by a majority of 3–2 that there was a general restitutionary principle by
which money paid pursuant to an ultra vires demand by a public authority was recov-
erable as of right, not at the discretion of the authority. This, said the majority, was
required both by common justice and by the principle in the Bill of Rights that taxes
should not be levied without the authority of Parliament.110 Among the questions left
open by Lord Goff’s speech was whether the same principle applies if taxes are levied
wrongly because the tax inspector misconstrued a statute or regulation. On this point
Lord Goff commented that ‘it would be strange if the right of the citizen to recover
overpaid charges were to be more restricted under domestic law than it is under
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Community law’.111 A claim for restitution may now be included in a claim for judicial
review.112

Tort liability and judicial review

In an era when the use of judicial review has expanded dramatically, as has liability
for breaches of duties owed in European Community law, the United Kingdom courts
have resisted an equivalent expansion in the liability of public bodies to be sued for
damages. We have seen that in France both the judicial review of decisions and the
power to award compensation for wrongful acts committed by public authorities are
entrusted to the administrative courts.113 Under the French system, rules of public liab-
ility have developed which differ from the rules of liability in civil law. In English 
law, by contrast, public authorities and officials are in principle subject to the same
law of civil liability as private persons. Thus a claim in damages against a public author-
ity must be based on an existing tort (including negligence, nuisance, trespass to the
person, false imprisonment114 and misfeasance in public office) or on a specific right of
action created by statute. Yet the existing categories of tort do not include all instances
in which a public body may cause loss to an individual through acts or omissions that
as a matter of public law are in some way wrongful.

In particular, English law does not accept that an individual has a right to be
indemnified for loss caused by invalid or ultra vires administrative action.115 Although
a claimant for judicial review may seek damages or restitution together with quashing,
mandatory, declaratory and restraining orders, this has not changed the substantive
rules of liability.116 Thus a prisoner may seek judicial review of a prison governor’s
decision to put him in solitary confinement for 28 days, but has no right to sue the
governor or the Home Office for damages, whether for breach of prison rules or for
false imprisonment.117

When a trader’s licence for a market stall is cancelled in breach of natural justice,
he or she may by judicial review recover the licence118 but has no right to compen-
sation for the intervening loss of income unless, exceptionally, the market authority
acted with malice.119 It is well established that a public authority’s decision may be
invalid, in the sense of being ultra vires, without this giving rise to a right to damages.

In Dunlop v Woollahra Council, an owner of building land suffered financial loss when the local 
council imposed restrictions on prospective development which were later quashed as ultra vires. Held,
the owner had no claim in damages for the loss resulting from the invalid restrictions. Moreover, the
council had not acted negligently in imposing the restrictions, having taken legal advice before so
doing. The council had acted in good faith and, in the absence of malice, could not be liable for the
tort of abuse of public office.120 In Rowling v Takaro Properties Ltd, a New Zealand Cabinet minister
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had acted ultra vires in refusing consent to the proposed development of a luxury hotel; this had
caused Japanese investors to lose interest in the project. When the minister was sued for damages
by the developer, the Judicial Committee held that even assuming that a duty of care was owed by
the minister to the developer, he was not in breach of that duty: his decision had been based on a
tenable view of his powers and was neither unreasonable nor negligent.121

In 1986, a similar stance on the question of remedy was adopted by the Court of
Appeal when French turkey farmers had been adversely affected by a ban on import-
ing turkeys into Britain that had been imposed in breach of the EEC Treaty (art 28)
by the Ministry of Agriculture; the majority held that it was a sufficient remedy for
the French farmers that they could have sought judicial review of the ban.122 It has
since become clear that, as Oliver LJ held in dissent, the protection of rights under
Community law requires the payment of compensation to cover the period between
imposition of the ban and its revocation.123

In some circumstances, maladministration by a government department or local 
authority may cause an individual to suffer injustice. In this event, by complaining to
the appropriate Ombudsman the individual may obtain compensation, but the author-
ity is not liable to be sued in damages for such maladministration.124 It was against
this background that in 1988 the Justice/All Souls committee on administrative law
recommended that the law should permit compensation to be recovered by any per-
son who sustains loss as a result of acts or decisions that are for any reason wrongful
or contrary to law or are a result of any excessive delay.125 Not surprisingly, this 
proposal was not accepted by the government of the day. In 2004, the public law team
of the Law Commission raised the far-reaching question of whether reform is needed
to provide a comprehensive and more rational scheme of compensation in public law.126

One difficulty in such a proposal is that the present law, complex as it is, forms a large
part of the law of tort and applies to both public and private litigants, as well as to
legal persons that straddle the public–private divide. A more practical step might be 
to make a limited reform in the law to enable the Administrative Court to grant 
compensation to an individual who has suffered serious economic loss from an invalid
administrative act.127

B. Contractual liability128

The making of contracts (binding agreements) between two or more persons is the 
means whereby an infinite number of transactions occur in a modern economy.
Legislation is the primary means of creating duties and rights in public law, such as
the duty to pay taxes or the right to receive free education. Often government 
must decide how far to rely on legislative commands to achieve a certain goal: thus,
for the armed forces, the policy may be to employ a wholly professional army based
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on recruiting volunteers or to compel all persons of a certain age to serve alongside a
nucleus of regular soldiers. Legislation is needed both to authorise conscription and to
levy taxation to pay for the armed forces, but a significant distinction may be drawn
in achieving certain ends between (a) reliance on legislative commands (imperium) and
(b) use of government’s economic resources (dominium).129 The government, formerly
the monarch, has long met many of its needs by making contracts in the market.130

Political trends since 1979 have expanded the purposes for which contracts are used:
instances include the contracts placed by the Home Office for companies to manage
prisons and detention centres;131 the authority given by Parliament for ‘contracting 
out’ statutory functions;132 and the privatisation of public utilities.133 Sometimes the
shell of a contract is used, without legal content, as with the creation of the ‘internal
market’ in the NHS in 1990134 and the use of ‘framework agreements’ to govern 
executive agencies.135 The ‘private finance initiative’ and public–private partnerships
enable new projects to be financed and managed, to a greater or lesser extent, jointly
by the public and private sectors. One commentator has written: ‘The techniques of
public administration have been refashioned in the mould of the private commercial
sector . . . Contract has replaced command and control as the paradigm of regulation.’136

These trends increase the significance of the contract, as the means by which public
bodies obtain the supplies, services or public works that they need.

In English law, the contracts of public authorities are in general subject to the same
law that governs contracts between private persons. There is no separate body of law
governing administrative contracts, as there is in France.137 There are, however, certain
qualifications which must be made to these general statements. First, while contracts
are made against the background of common law, the terms of a contract may dis-
apply the general rules (for example, by providing for arbitration in the event of disputes).
Moreover, contracts made on behalf of the Crown are subject to exceptional rules, which
will be examined together with relevant provisions of the Crown Proceedings Act 1947.
Contracts made by statutory bodies such as local authorities are subject to the rules
of ultra vires, both as regards substance and procedure. Thus a contract which it is
beyond the power of a local authority to make is void and unenforceable;138 but effect
has been given to certain contracts that would otherwise fail under this rule.139 A 
contract made by a public authority is void if it seeks to fetter the future exercise of
the authority’s discretionary powers.140 Thus where a planning authority in Cheshire
agreed with Manchester University to discourage new development within the vicinity
of the Jodrell Bank radio telescope, the purported agreement was without legal effect.141
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Moreover, a local authority remains free to exercise its power to make by-laws even
though the effect of doing so may be to render the future performance of contracts it
has made impossible or unprofitable for the contractor.142 In the case of a local author-
ity, its standing orders normally regulate the procedure by which contracts are placed
and these may not be ignored by a council.143 Where the officers of a local council pur-
port to execute a contract in terms which have never been approved by the council,
the contract is wholly void and not binding on the council.144 An important control 
in the public interest is that contracts entered into by local authorities are subject to
retrospective scrutiny by the system of local government audit.145 The contractual free-
dom of local authorities is subject to legislative intervention, as between 1988 and 1999
when councils were required to apply compulsory competitive tendering to specified
activities, a policy that was superseded by various measures to secure ‘best value’.146

Councils were also barred from taking into account ‘non-commercial’ considerations
in the placing of contracts for works and supplies, a restriction that was eased by the
Local Government Act 1999.

The economic importance of public procurement contracts has long been recognised
in Community law and the Community directives on this matter are the subject of 
delegated legislation within the United Kingdom, creating rights and duties enforce-
able in the ordinary courts.147 The public procurement rules require public authorities
that enter into contracts within the scope of the rules to follow open procedures for
the tendering process for contracts with a value above a stated amount, to observe 
certain criteria in awarding the contract, to specify lawful policy objectives, and to state
reasons for choosing a particular contractor. If these duties are breached, a company
whose tender has not succeeded may sue the authority for damages.148

Contractual liability of the Crown

In English law before 1948, the Crown’s immunity from being sued directly in the courts
was not confined to liability in tort and extended to all other aspects of civil liability.
But it had long been regarded as essential that an individual should be able to obtain
judicial redress under a contract made with the Crown or government department. The
petition of right was originally a remedy for recovering property from the Crown, but
it became available to enforce contractual obligations. The practice was simplified by
the Petitions of Right Act 1860. A petition of right lay in respect of any claim arising
out of contracts by which the Crown could be bound, but not in respect of claims in
tort. It lay also for the recovery of real property, for damages for breach of contract149
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and to recover compensation under a statute.150 Before a petition could be heard 
by the court, it had to be endorsed with the words fiat justitia (let right be done) by
the Crown on the advice of the Home Secretary, who acted on the opinion of the
Attorney-General. A judgment in favour of a suppliant on a petition of right took 
the form of a declaration of the suppliant’s rights and, being observed by the Crown,
was as effective as a judgment in an ordinary action.

By s 1 of the Crown Proceedings Act 1947, in all cases where a petition of right was
formerly required, it is possible to sue the appropriate government department or, where
no department is named for the purpose, the Attorney-General, by ordinary process
either in the High Court or in a county court.

While the Petitions of Right Act 1860 was repealed by the Crown Proceedings Act
1947, it appears to have been kept in being for proceedings in matters of contract or
property against the Sovereign personally.151 The 1947 Act applies only to proceedings
against the Crown in right of the government of the United Kingdom, not in claims
that arise in respect of the overseas territories (the surviving colonies).152

In Scotland the petition of right procedure had never existed, since it was always
possible to sue the Crown in the Court of Session on contractual claims or for the recov-
ery of property.153 Accordingly, s 1 of the Crown Proceedings Act 1947 does not apply
to Scotland.

In general the ordinary rules of contract apply to the Crown: thus an agent need
have only ostensible authority to bind the Crown and there is no rule requiring the
actual authority of the Crown.154 Those who make contracts on behalf of the Crown,
as its agents, are in accordance with the general rule not liable personally.155 Statutory
authority is not needed before the Crown can make a contract, but payments due under
the Crown’s contracts come from money provided by Parliament; if Parliament 
exceptionally provides that no money is payable to a certain contractor, payments that
would otherwise be due may not be enforced.156 If a contract expressly provides that
payments are to be conditional on Parliament appropriating the money, the Crown is
not liable if Parliament does not do so. But, in general, ‘the prior provision of funds
by Parliament is not a condition preliminary to the obligation of the contract’.157 Payments
due under contract are made out of the general appropriation for the class of service
to which the contract relates and not from funds specifically appropriated to a particu-
lar contract. It is usually accepted that the Crown has full contractual capacity as a
matter of common law,158 but this cannot entitle the Crown to make contracts which
are contrary to statute. Moreover, there is a rule of law, the exact extent of which it
is not easy to determine, that the Crown cannot bind itself so as to fetter its future
executive action.

In Rederiaktiebolaget Amphitrite v R, a Swedish shipping company, Sweden being a neutral in the
First World War, was aware that neutral ships were liable to be detained in British ports. They obtained
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an undertaking from the British government that a particular ship, if sent to this country with certain
cargo, would not be detained. Accordingly the ship was sent with such a cargo, but the government
withdrew the undertaking and refused clearance for the ship. On trial of a petition of right, held, the
undertaking of the government was not enforceable as the Crown was not competent to make a
contract which would have the effect of limiting its power of executive action in the future.159

It has been suggested that the defence of executive necessity only ‘avails the Crown
where there is an implied term to that effect or that is the true meaning of the con-
tract’;160 or again that the defence has no application to ordinary commercial contracts.
A preferable view is that the Amphitrite case illustrates a general principle that the Crown,
or any public authority, cannot be prevented by an existing contract from exercising
powers which are vested in it either by statute or common law for the protection of
the public interest.161

In Commissioners of Crown Lands v Page, the Crown sued for arrears of rent due under a lease 
of Crown land that had been assigned to the defendant. The defence was that the land had been
requisitioned by a government department and that this constituted eviction by the Crown as land-
lord. The Court of Appeal held that the arrears were payable. Devlin LJ said: ‘When the Crown, in
dealing with one of its subjects, is dealing as if it too were a private person, and is granting leases
or buying and selling as ordinary persons do, it is absurd to suppose that it is making any promise
about the way in which it will conduct the affairs of the nation.’162

Some problems arise from the contracts of public authorities to which English law
provides no answer: for example, the power of a public body to decide with whom to
contract and to remove a firm from its list of approved contractors.163 This power was
used by the Labour government in 1975–78 to require companies who were granted
contracts to observe a non-statutory pay policy.164 This is an outstanding example of
a government’s ability to achieve public goals without recourse to formal legislation,165

a power that was denied to local councils by the Local Government Act 1988.166

We have seen that where contracts are subject to European rules on public procurement,
the pre-contractual procedures observed by public authorities are controlled, with recourse
to the courts if the rules are breached. Where these rules do not apply, the position is
uncertain. In one case, the Lord Chancellor’s Department was held to have acted unfairly
in awarding a contract, but the process was held not to be subject to judicial review.167

The courts should, however, uphold fairness and legitimate expectations in this 
situation. Thus, the National Lottery Commission acted unlawfully in deciding not to 
award the next licence for the Lottery to the existing licensee (Camelot) but to enter
into negotiations with the rival bidder (the People’s Lottery).168 In Northern Ireland, the
right not to be discriminated against on religious grounds was held by the Strasbourg
Court to apply to public procurement decisions.169 Control over government con-
tracts is exercised by the Comptroller and Auditor-General. Much government practice
in placing and administering contracts derives from rulings of the Public Accounts
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Committee.170 In view of the number of government contracts awarded each year, 
remarkably few disputes arising from such contracts reach the courts. Disputes in 
practice are resolved by various forms of consultation, negotiation or arbitration. The
Review Board for Government Contracts, established in 1969 under an agreement
between the government and the Confederation of British Industry, regularly reviews
the profit formula for non-competitive government contracts and it may also examine
in relation to a particular contract a complaint that the price paid is not ‘fair and 
reasonable’. Government contracts are excluded from the jurisdiction of the Parlia-
mentary Ombudsman.171

Service under the Crown

Service under the Crown is another instance of the special contractual position of the
Crown; it is generally held to be part of the prerogative that the Crown employs its
servants at its pleasure, whether in the civil service or the armed forces.172 The Crown
formerly claimed that its freedom to dismiss its servants at will was necessary in the
public interest. Certainly, the older case law suggests that at common law Crown 
servants have few rights if any against the Crown. Thus, in the absence of statutory
provision,173 no Crown servant has a remedy for wrongful dismissal. Where a colonial
servant failed in a claim that he had been engaged for three years certain, Lord
Herschell said: ‘Such employment being for the good of the public, it is essential for
the public good that it should be capable of being determined at the pleasure of the
Crown, except in exceptional cases where it has been deemed to be more for the pub-
lic good that some restriction should be imposed on the power to dismiss its servants.’174

While at common law civil servants lacked any tenure of office, in practice they have
enjoyed a high degree of security. This security by tradition depended on convention
rather than law, and the collective agreements on conditions of service which were applied
to civil servants did not give rise to contractual rights.175 Indeed, it was for long uncer-
tain whether Crown service is a contractual relationship at all. Thus it was formerly
doubtful whether civil servants could even sue for arrears of their pay.176 However,
most provisions of the Employment Rights Act 1996 now apply to civil servants, who
are protected against unfair dismissal.177 They are also protected against discrimi-
nation in relation to their employment.178 In 1991, it was held that civil servants are
employed by the Crown under contracts of employment, since all the incidents of a
contract were present and the civil service pay and conditions code dealt in detail with
many aspects of the relationship; despite the statement in the code that the relation-
ship was governed by the prerogative and civil servants could be dismissed at pleasure,
neither the Crown nor civil servants intended the contents of the code to be merely
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voluntary.179 However, the same court held that an aggrieved civil servant could not
seek judicial review of a dismissal or other action.180

The law on Crown service is thus more contractual in nature than was once the case,
and civil service employment has many of the same features as employment elsewhere.
But some limitations on statutory employment rights are likely to bear more heavily
on civil servants than on other employees, such as the rule that employment tribunals
may not consider a complaint of unfair dismissal where dismissal was for reasons related
to national security. Moreover, in cases involving Crown employees, special procedures
may be adopted by the tribunals in dealing with issues affecting national security.181

Members of the armed forces have distinctly less protection in law than civil servants,
and the system of command and discipline stands in the way of assimilating military
service to civilian employment. Some statutory employment rights apply to the armed
forces.182 In respect of discrimination on grounds of race, sex, sexual orientation and
religion or belief, a member of the forces has a right of recourse to an employment tri-
bunal but only after having pursued a complaint by means of the internal redress of
complaints procedure.183 Members of the armed forces, like all other persons, may seek
protection for their Convention rights under the Human Rights Act 1998,184 although
the actual extent of their rights may be affected by their duties.

C. The Crown in litigation: privileges and immunities

As we have already seen,185 ‘the Crown’ is a convenient term in law for the collectiv-
ity that now comprises the monarch in her governmental capacity, ministers, civil ser-
vants and the armed forces. Lord Templeman said in 1993: ‘The expression “the Crown”
has two meanings, namely the monarch and the executive.’186 When the monarch 
governed in person, royal officials properly benefited from the monarch’s immunities
and privileges. But despite the ending of personal government, the institutions of 
central government continued to benefit from Crown status. The shield of the Crown
extended to what was described as the general government of the country or ‘the prov-
ince of government’,187 but not to local authorities or to other public corporations.
Notwithstanding the Crown Proceedings Act 1947, for several reasons it may be neces-
sary to know whether a public authority has Crown status.188 It is very common for
an Act which creates a new public body to state whether and to what extent it should
enjoy Crown status,189 but this does not always happen. Whether because of express
legislation or judicial interpretation, a public agency may be regarded as having
Crown status for some purposes, but not for others.
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In regard to central government, the concept of ‘the Crown’ has various consequences.
Contracts are generally concluded in the name of individual departments and ministers,
acting expressly or impliedly for the Crown.

In Town Investments Ltd v Department of the Environment, the issue was whether a rent freeze
imposed by counter-inflation legislation applied to two office blocks in London, of which the Secretary
of State for the Environment was the lessee ‘for and on behalf of Her Majesty’; the offices were occu-
pied by a variety of departments, and in part by the US Navy. The House of Lords held (Lord Morris
dissenting) that the Crown was the tenant and that the premises were occupied for the purpose of
a business carried on by the Crown; the leases were therefore subject to the rent freeze. Lord Diplock
stated that it was public law that governed the relationships between the Queen in her political 
capacity, government departments, ministers and civil servants: executive acts of government done
by any of them ‘are acts done by “the Crown” in the fictional sense in which that expression is now
used in English public law’.190

This decision revealed a striking anomaly, namely that the Crown as tenant could
take the benefit of the rent freeze, whereas the Crown as landlord was not barred from
increasing the rents which its tenants had to pay. The legal reasons for this inequity
will be mentioned in the next paragraph. Although in 1991 the Court of Appeal con-
sidered ‘the Crown’ not to be a legal person, the House of Lords later held that ‘at
least for some purposes’ the Crown has legal personality.191 Whether the Crown may
be described as a corporation sole or a corporation aggregate192 is a question of no
importance: the long-standing practice of Parliament has been to legislate on the basis
that the Crown is a continuing legal entity.

Application of statutes to Crown193

As we have seen, under the 1947 Act the Crown may be sued for breach of statutory
duty. But nothing in the Act affects ‘any presumption relating to the extent to which
the Crown is bound by an Act of Parliament’ (s 40(2)(f)). The rule that Acts do not
bind the Crown, that is, that the Crown’s rights and interests are not prejudiced by
legislation unless a statute so enacts by express words or by necessary implication,
significantly limits governmental liability for breach of statutory duty. It is by this 
rule, for example, that Crown property is in law exempt from taxation and much 
environmental legislation. This immunity of central government from regulation that
applies to private persons goes much further than is justifiable, and Parliament has 
begun to remove the immunity piecemeal.194 In 1947, the Privy Council took a strict
view of the test of ‘necessary implication’, holding that in the absence of express words 
the Crown is bound by a statute only if the purpose of the statute would be ‘wholly
frustrated’ if the Crown were not bound.195 In 1989, as we saw in chapter 12, in Lord
Advocate v Dumbarton Council, the House of Lords for the first time considered the
legal basis of Crown immunity. The Court of Session had held that in some instances
(for example, where its property was not affected) the Crown could be bound by town
planning and highways legislation. Reversing this decision, the House held that the Crown
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is not bound by any statutory provision ‘unless there can somehow be gathered from
the terms of the relevant Act an intention to that effect’.196 For an Act to bind the Crown
it is sufficient for it to be shown that if the Act did not do so its purpose would be
frustrated in a material respect, not that its purpose would be wholly frustrated. It is
good legislative practice for new Acts to state expressly whether and to what extent
they apply to the Crown.197 Where an Act does not apply to the Crown or its servants
acting in the course of duty, a Crown servant is not liable criminally if he or she dis-
regards the statute.198 But these rules do not prevent the Crown deriving benefits from
legislation. Even though the Crown is not named in an Act, the Crown may take 
advantage of rights conferred by the Act, as in the Town Investments case.199

Procedure

Where the Act of 1947 enables proceedings to be brought against the Crown in English
courts, whether in tort or contract or for the recovery of property, in principle the 
normal procedure of litigation applies. The action is brought against the appropriate
department, the Minister for the Civil Service being responsible for publishing a list 
of departments and naming the solicitor for each department to accept process on its
behalf; in cases not covered by the list, the Attorney-General may be made defendant.
The trial follows that of an ordinary civil action, but differences arise in respect of 
remedies and enforcement. The most important is that in place of an injunction or a
decree of specific performance, the court makes an order declaring the rights of the
parties (s 21(1)); and no injunction may be granted against an officer of the Crown if
the effect ‘would be to give any relief against the Crown which could not have been
obtained in proceedings against the Crown’ (s 21(2)). Although at common law an injunc-
tion lay against an officer of the Crown who was threatening to commit a wrong such
as a tort,200 for many years after 1947 s 21 was interpreted broadly so as to deprive
the court of power to grant such relief.201 The inability of the court to grant injunc-
tions excluded the power to grant interim injunctions, and at that time English law
did not allow an interim declaration to be made.202

It is now clear that the powers of the court in respect of the executive are not so
limited as was previously believed. First, the court may grant injunctive relief where
necessary to protect rights under Community law.203 Second, the House of Lords held
in M v Home Office, applying ss 23(2) and 38(2) of the 1947 Act, that the restrictions
on injunctive relief do not apply to applications for judicial review, which are not
‘proceedings against the Crown’ for the purposes of the 1947 Act.204 Third, it was also
held in M v Home Office that s 21(2) of the 1947 Act does not prevent injunctive
relief being granted against officers of the Crown (including ministers) who have per-
sonally committed or authorised a tort and applies only in respect of duties laid on
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the Crown itself. As Lord Woolf said, ‘it is only in those situations where prior to the
Act no injunctive relief could be obtained that s 21 prevents an injunction being
granted’.205 But he added that declaratory relief against officers of the Crown should
normally be appropriate.

Other provisions maintaining the special position of the Crown may be briefly
mentioned:

(a) judgment against a department cannot be enforced by the ordinary methods of
levying execution or attachment; the department is required by the Act to pay the amount
certified to be due as damages and costs (s 25);206

(b) there can be no order for restitution of property, but the court may declare the
claimant entitled as against the Crown (s 21(1));
(c) in lieu of an order for the attachment of money owed by the Crown to a debtor,
a judgment creditor may obtain an order from the High Court directing payment to
himself or herself and not to the debtor (s 27).207

An action for a declaration may be brought against the Crown without claiming other
relief, for example where a wrong is threatened,208 but not to determine hypothetical
questions which may never arise, for example, as to whether there is a contingent 
liability to a tax.209

In civil litigation, when the claimant seeks an interim injunction against the defend-
ant to maintain the status quo pending the final decision, the court grants such a request
only if the claimant gives an undertaking as to damages, so that the defendant’s loss
may be made good if the action ultimately fails. When the Crown is seeking to assert
rights of property or contract, the Crown may be expected to give such an undertak-
ing. But when the Crown takes proceedings to enforce the law, an undertaking as to
damages is generally not appropriate.210

In Scotland, which has a distinct system of civil procedure, actions in respect of 
British or United Kingdom departments (like the Ministry of Defence or HM Revenue
and Customs) may be brought against the Advocate-General for Scotland, an office
created by the Scotland Act 1998; in respect of departments of the devolved Scottish
Administration, actions are brought against the Lord Advocate.211 Actions may be raised
by and against the Crown in either the Court of Session or the sheriff court. So far as
remedies against the Crown are concerned, the decision in M v Home Office did not
extend to Scotland because separate provision applying to Scotland had been made 
in the Crown Proceedings Act 1947. Overruling earlier decisions to the contrary, the
House of Lords in Davidson v Scottish Ministers212 held that the 1947 Act, s 21(1)(a),
applied only to proceedings against the Crown to enforce private rights, and did not
prevent the Scottish courts granting interim or final interdicts against the Crown in 
proceedings (analogous to judicial review) that invoked the ‘supervisory jurisdiction’213

in relation to acts of the Crown or its officers. In broad terms, this applied to Scotland
the benefit of the important principle laid down in M v Home Office.
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Non-disclosure of evidence: public interest immunity

Disclosure of documents (formerly termed discovery) is a procedure in civil litigation
by which a party may inspect all documents in the possession or control of an opponent
which relate to the matters in dispute. By s 28 of the 1947 Act, the court may order
discovery against the Crown and may require the Crown to answer interrogatories,
that is, written questions to obtain information from the other party on material facts.
But the Act expressly preserves the existing rule of law (formerly known as Crown
privilege) that the Crown may refuse to disclose any document or to answer any ques-
tion on the ground that this would be injurious to the public interest; the Act even
protects the Crown from disclosing the mere existence of a document on the same ground.
Public interest immunity (which became known as PII in the wake of the Matrix Churchill
trial in 1992 discussed below) is not restricted to proceedings in which the Crown is
a party and applies also to civil proceedings between private individuals. Although PII
is important also for the police, its main significance is as a means of keeping secret
aspects of central government. Vital defence and security interests must be protected
against the harmful exposure of information in judicial proceedings (as is recognised
in European human rights law). It is more difficult to define what matters must not be
disclosed, since ministers and civil servants are likely to exaggerate the harm that would
be done by disclosing information they wish to keep secret. A secretive and closed sys-
tem of government permits less disclosure than an open and participatory system. In
fact, this branch of public law has seen a remarkable development over five decades,
primarily by a notable sequence of judicial decisions.

We can start at the height of the Second World War with the decision in Duncan v
Cammell Laird & Co.214

Early in 1939 a new submarine sank while on trial with the loss of 99 lives, including civilian work-
men. Many actions in negligence were brought by the personal representatives against the company,
who had built the submarine under contract with the Admiralty. In a test action, the company objected
to the production of documents relating to the design of the submarine. The First Lord of the Admiralty
directed the company not to produce the documents on the ground of Crown privilege, since dis-
closure would be injurious to national defence. Held (House of Lords) the documents should not 
be disclosed. Although a validly taken objection to disclosure was conclusive, and should be taken by
the minister himself, the decision ruling out such documents was that of the judge. In deciding whether
it was his duty to object, a minister should withhold production only where the public interest would
otherwise be harmed, for example, where disclosure would be injurious to national defence or to
good diplomatic relations, ‘or where the practice of keeping a class of documents secret is necessary
for the proper functioning of the public service’.215

On this basis, documents might be withheld either because the contents of those 
documents must be kept secret (as in Duncan’s case itself) or on the much wider 
ground that they belonged to a class of document which must as a class be treated as
confidential, for example civil service memoranda and minutes, to guarantee freedom
and candour of communication on public matters. Thereafter the practice developed
of withholding documents simply on the minister’s assertion that they belonged to a
class of documents which it was necessary in the public interest for the proper func-
tioning of the public service to withhold.216 It seemed that the courts could not over-
rule the minister’s objection if taken in correct form.
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Concern at these wide claims of privilege was eased by government concessions. 
In 1956, the Lord Chancellor stated that privilege would not be claimed in certain 
types of litigation for various kinds of documents in a department’s possession; these
included factual reports about accidents involving government employees or govern-
ment premises and, where the Crown or a Crown employee was sued for negligence,
medical reports by service or prison doctors. In 1962, the government stated that state-
ments made to the police during criminal investigations would not be withheld where
the police were sued for malicious prosecution or wrongful arrest; in other civil pro-
ceedings the question of whether statements to the police should be withheld would
be left to the trial judge, subject to the names of police informers not being revealed.217

Despite these concessions, it was still considered that in English law the courts were
bound by the minister’s objection. By contrast, it was established in Scotland that a
court must take account of the minister’s decision but could in exceptional circum-
stances overrule it if the interests of justice so required.218 After decisions of the Court
of Appeal had cast doubt on the conclusiveness of the minister’s objection,219 in 1968
the Lords overruled an objection by the Home Secretary to the production of certain
police reports.

In Conway v Rimmer220 a former probationary constable, C, sued a police superintendent for mali-
cious prosecution after an incident of a missing electric torch had led to the acquittal of C on a charge
of theft and to his dismissal from the police. The Home Secretary claimed privilege for (a) proba-
tionary reports on C and (b) the defendant’s report on the investigation into the incident. He certified
that these were confidential reports within a class of documents production of which would be 
injurious to the public interest. Held, the court has jurisdiction to order the production of documents
for which immunity is claimed. The court will give full weight to a minister’s view, but this need not 
prevail if the relevant considerations are such that judicial experience is competent to weigh them.

The House of Lords thus established that it is for the courts to hold the balance in
the contest between secrecy and disclosure, although the correctness of the decision in
Duncan v Cammell Laird was not doubted. Conway v Rimmer enabled English law
on this matter of public policy to be brought broadly into line with Scots law. In later
cases, the issues for decision included (a) the use as evidence of material which is
subject to constraints of confidentiality; (b) the disclosure of documents relating to the
formulation of government policy; (c) the grounds which must be shown before the
court will inspect documents; and (d) the use of public interest immunity in criminal
proceedings.

In Rogers v Home Secretary,221 the House of Lords refused to order production of
a secret police report to the Gaming Board about an applicant for a gaming licence,
holding that the report fell into a class of documents which should not be disclosed.
It was emphasised that power to withhold evidence on grounds of public interest was
not a privilege of the Crown as such and that ‘Crown privilege’ was a misnomer. The
fact that documents may be regarded as confidential by their authors is no reason why
they should as a class be immune from disclosure on grounds of public interest. Where
a government department holds material supplied to it in confidence by companies regard-
ing commercial activities, the court’s decision on public interest immunity will depend
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on an assessment of factors such as the reasons for disclosure and the harm that dis-
closure might cause to the public interest.222

In D v National Society for the Prevention of Cruelty to Children, the House of Lords
held that public interest as a ground for non-disclosure of confidential material was
not confined to the efficient functioning of government departments.223 The Court of
Appeal had ordered the NSPCC to reveal the identity of someone who had informed
it of a suspected case of child abuse. The NSPCC, established by royal charter, had a
statutory responsibility to take proceedings for the care of children. The Lords held,
by analogy with the rule protecting the identity of police informers, that the names of
informants to the society should be immune from disclosure.

In Science Research Council v Nassé,224 the House of Lords held that on an employee’s
complaint of unlawful discrimination in employment, no question of public interest
immunity could arise in respect of confidential reports on other employees held by the
employer. Lord Scarman stated that public interest immunity was restricted ‘to what
must be kept secret for the protection of government at the highest levels and in the
truly sensitive areas of executive responsibility’.225 However, the language of public 
interest immunity was used in Campbell v Tameside Council, where a teacher had 
been assaulted by an 11-year-old pupil and wished to see psychologists’ reports held
by the council; the Court of Appeal ordered discovery after inspecting the reports, since
the public interest in the administration of justice outweighed any harm to the public
service resulting from production of the reports.226 In Conway v Rimmer, Lord Reid
had expressed the opinion that Cabinet minutes and documents concerned with policy 
making were protected against disclosure, so that the inner working of government
should not be exposed to ill-informed and biased criticism.227 In Burmah Oil Co Ltd
v Bank of England,228 the judges had to consider the extent to which such high-level
documents should be protected from disclosure.

In 1975 Burmah Oil had with government approval agreed to sell its holdings in BP stock to the Bank
of England as part of an arrangement protecting the company from liquidation. Later the company
sought to have the sale set aside as unconscionable and inequitable. It wished to see documents
held by the bank, including (a) ministerial communications and minutes of meetings attended by
ministers and (b) communications between senior civil servants relating to policy matters. The Crown
contended that it was ‘necessary for the proper functioning of the public service’ that the documents
be withheld. The House of Lords held (Lord Wilberforce, dissenting) that the Crown’s claim of 
immunity was not conclusive. If it was likely (or reasonably probable) that the documents contained
matter that was material to the issues in the case, the court might inspect them to determine where
the balance lay between the competing public interests. Having inspected the documents, the House
ordered that they be not produced since they did not contain material necessary for disposing fairly
of the case.

In the Burmah Oil case, judicial opinion had moved far beyond the position in
Conway v Rimmer, accepting that there might be circumstances in which a high-level
governmental interest must give way before the interests of justice. Even Cabinet papers
are not immune from disclosure in an exceptional case where the interests of justice
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so require.229 In the Watergate case, it was the public interest in criminal justice that
led the US Supreme Court to order President Nixon to deliver his tapes to the special
investigator.230

Apart from such exceptional circumstances, did Burmah Oil mean that the judges
should regularly inspect and if necessary order the production of documents relating
to policy making within government? In Air Canada v Trade Secretary231 the House
of Lords upheld the Secretary of State’s claim for immunity and refused to inspect the
documents. In civil litigation, as the rules then stood, one party might inspect relevant
documents held by the other side when discovery was necessary either for disposing
fairly of the action or for saving costs.232 In Air Canada, the House applied to a 
judicial review case stricter rules than would apply to litigation between private 
parties where public interest immunity was not claimed. The majority (Lords Fraser,
Wilberforce and Edmund-Davies) held that for a court to exercise the power of inspec-
tion, it was not sufficient that the documents might contain information relevant to
the issues in dispute; the party seeking access to the documents must show that it 
was reasonably probable that the documents were likely to help his or her case. A specu-
lative belief to this effect was not enough. The minority considered that the applicant
must show only that disclosure of the documents was likely to be necessary for fairly
disposing of the issues in dispute; on the facts, Air Canada had failed to do this.

Air Canada was a reminder that even where the applicant is seeking judicial review,
the court does not have an inquisitorial power to inspect documents held within 
government. The decision made more severe the obstacle which an applicant for dis-
covery must surmount to persuade the court to exercise its powers.

In R v Chief Constable of West Midlands Police, ex p Wiley,233 the House of Lords
held, overruling decisions by the Court of Appeal,234 that confidential statements made
during investigation of complaints against the police were not as a class immune from
disclosure in civil litigation. In Lord Woolf’s view: ‘The recognition of a new class-based
public interest immunity requires clear and compelling evidence that it is necessary’;
no sufficient case had been made to justify a general immunity for such statements held
by the police. The House accepted that a specific statement need not be disclosed if,
for instance, it revealed the identity of a police informer.

Although public interest immunity has mainly arisen from the civil procedure of dis-
covery, the immunity extends to criminal proceedings, albeit in a different form.235 Plainly
the public interest in keeping material secret can be damaged by disclosure wherever
it occurs, but the public interest in the administration of justice is at its strongest when,
if evidence were to be withheld from production in a criminal trial, this would prevent
the accused from establishing a defence. While all or part of a trial under the Official
Secrets Acts may be held in camera,236 if material is too secret for the judge to decide
the issue of immunity under such restrictions, any prosecution must be abandoned.237
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239 In the Scott report (HC 115, 1995–6), see on PII vol III, chs G.10–15 and G.18; vol IV, ch K.6. Also 
R Scott [1996] PL 427; Tomkins, The Constitution after Scott, ch 5; I Leigh, in Thompson and Ridley
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In November 1992, the collapse of the Matrix Churchill trial for the unlawful export
of arms to Iraq brought these issues into public controversy. Before the trial, four minis-
ters had signed PII certificates for documents that concerned whether the defendants’
involvement in the export of machinery to Iraq was known to the security services and
thus to the government. The claims for PII were made on a variety of ‘class’ grounds,
including the protection of the proper functioning of government as well as the inter-
est in keeping secret security and intelligence operations. Having inspected the docu-
ments, the trial judge ordered disclosure.238 Sir Richard Scott’s subsequent inquiry into
the export of defence equipment to Iraq extended to the issue of PII certificates in the
Matrix Churchill case.239 His report contained a penetrating study of the use which
the departments had made of PII certificates. His main criticisms were:

(i) class claims were made which ought to have had no place in a criminal trial; (ii) the claims
extended to some documents ‘of which no more could be said than that they were confiden-
tial’; (iii) ministers were advised that they could not take into account when considering the
class claims whether the documents were so material to the trial that they ought to have been
disclosed to the defence; (iv) one minister, Mr Heseltine, had been advised that it was his duty
to make the PII claim, despite his view that the overall public interest required disclosure.240

On this last point, the Attorney-General’s advice to Mr Heseltine had been based
on a view of the law241 which had been widely held but was declared to be wrong dur-
ing the course of the Scott inquiry. In R v Chief Constable of West Midlands Police,
ex p Wiley, the House of Lords held that, in principle, documents which are relevant
and material to litigation should be produced unless disclosure would cause substan-
tial harm. ‘A rubber stamp approach to public interest immunity by the holder of a
document is neither necessary nor appropriate.’242 This was a welcome clarification of
the duty of ministers, but other questions relating to the use of PII certificates required
to be answered.

In 1996, having reviewed the operation of PII in relation to government documents
in England and Wales, the Attorney-General stated that the government would no longer
rely on the former division into ‘class’ and ‘contents’ claims. Ministers would in future
claim PII ‘only when it is believed that disclosure of a document would cause real harm
to the public interest’. Future PII certificates would seek to identify in more detail the
contents of a document and the damage which disclosure would do, and this ‘will allow
even closer scrutiny of claims by the court, which is always the final arbiter’. It was
hoped that the effect of ex p Wiley and the government’s new approach would be to
reduce the number of PII claims.243

The law has thus come a very long way since Duncan v Cammell Laird first dis-
tinguished between ‘contents’ and ‘class’ as a basis for witholding documents in the
public interest. The government’s decision in 1996 to cease withholding documents on
‘class’ grounds appears to have achieved its objectives, judging by the almost complete
absence of reported issues concerning PII in civil litigation.244 In criminal justice, the
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245 See Edwards v UK (2003) 15 BHRC 189.
246 See R v H [2004] UKHL 3, [2004] 2 AC 134, paras [10]–[39].

emphasis on disclosure by the prosecution of all relevant documents has led to reliance
on PII in restricting access by the defence to sensitive information, on such matters as
undercover agents or means of surveillance. One effect of the right to a fair hearing
under art 6(1) ECHR as upheld by the Strasbourg Court245 is that in exceptional cases
the criminal courts accept the use of specially appointed advocates to make submissions
to the judge about the material to be protected, on condition that no information is
passed to the defendant or the defendant’s representatives.246   

CAAC32  8/8/06  4:14 PM  Page 815



 

Bibliography

adler, m, & bradley, a w (eds), Justice, Discretion
and Poverty, 1976

aitken, j, Officially Secret, 1971
akdeniz, y, walker, c, & wall, d (eds), The

Internet, Law and Society, 2000
alderman, g, Pressure Groups and Government in

Great Britain, 1984
alderman, r k, & cross, j a, The Tactics of

Resignation, 1967
alexander, l (ed), Constitutionalism: Philosophical

Foundations, 1998
allan, t r s, Constitutional Justice: a Liberal

Theory of the Rule of Law, 2001
allan, t r s, Law, Liberty and Justice: The Legal

Foundations of British Constitutionalism, 1993
allason, r, The Branch: A History of the

Metropolitan Police Special Branch 1883–1983,
1988

allen, c k, Law and Orders, 3rd edn, 1965
allison, j w f, A Continental Distinction in the

Common Law: a Historical and Comparative
Perspective on English Public Law, rev edn, 
2000

alston, p (ed), The EU and Human Rights, 1999
amery, l s, Thoughts on the Constitution, 

2nd edn, 1953
andrew, c, Secret Service: The Making of the

British Intelligence Community, 1985
andrews, j a (ed), Welsh Studies in Public Law,

1970
anson, w r, The Law and Custom of the

Constitution, vol I, Parliament (ed. M L Gwyer),
5th edn, 1922; vol II, The Crown (ed. A B Keith),
4th edn, 1935

arlidge, a, eady, d, & smith, a t h, The Law of
Contempt, 2nd edn, 1996

arnstein, w l, The Bradlaugh Case, 1965
aronson, m, & whitmore, h, Public Torts and

Contracts, 1982
arrowsmith, s, The Law of Public and Utilities

Procurement, 1996
arrowsmith, s, Civil Liability and Public

Authorities, 1992
arrowsmith, s, Government Procurement and

Judicial Review, 1988
arthurs, h w, Without the Law: Administrative

Justice and Legal Pluralism in the 19th Century,
1985

aubrey, c, Who’s Watching You?, 1981
aust, a, Modern Treaty Law and Practice, 2000

austin, j, The Province of Jurisprudence
Determined (ed. H L A Hart), 1954

bagehot, w, The English Constitution (introduction
R H S Crossman), 1963

bailey, s h (ed), Cross on Local Government Law,
looseleaf, 1991

bailey, s h, harris, d j, & jones, b l, Civil
Liberties: Cases and Materials, 5th edn, 2002

baldwin, j r, wikeley, n, & young, r, Judging
Social Security: The Adjudication of Claims for
Benefit in Britain, 1992

baldwin, r, Rules and Government, 1995
baldwin, r, Regulating the Airlines, 1985
baldwin, r, & mccrudden, c, Regulation and

Public Law, 1987
barendt, e, Broadcasting Law: a Comparative

Study, 1993
barendt, e, Freedom of Speech, 2nd edn, 2005
barker, a (ed), Quangos in Britain, 1982
barnett, a (ed), Power and the Throne: the

Monarchy Debate, 1994
barnett, a, This Time: our Constitutional

Revolution, 1997
barnett, j, Inside the Treasury, 1982
bassett, r g, 1931: Political Crisis, 1958
bates, t st j n, et al, In Memoriam J D B Mitchell,

1983
beatson, j, & cripps, y (eds), Freedom of

Expression and Freedom of Information, 2000
beatson, j, matthews, m h, & elliott, m,

Administrative Law: Text and Materials, 3rd edn,
2005

beddard, r, Human Rights and Europe, 3rd edn,
1994

beer, s h, Modern British Politics, 1965
beer, s h, Treasury Control, 2nd edn, 1957
bell, j s, French Constitutional Law, 1992
bell, j s, & bradley, a w (eds), Governmental

Liability: A Comparative Study, 1991
bennion, f, Statutory Interpretation, 4th edn, 2002
bentham, j, Handbook of Political Fallacies (ed. 

H A Larrabee), 1962
bercusson, b, European Labour Law, 1996
berger, r, Impeachment, 1973
berkeley, h, The Power of the Prime Minister,

1968
betten, l, & grief, n, EU Law and Human Rights,

1998
birkinshaw, p, Freedom of Information, 3rd edn,

2001

CAAD01  8/8/06  4:15 PM  Page 816



 

Bibliography 817

birkinshaw, p, Grievances, Remedies and the State,
2nd edn, 1994

birkinshaw, p, Reforming the Secret State, 1991
birrell, d, & murie, a, Policy and Government in

Northern Ireland: Lessons of Devolution, 1980
blackburn, r, The Electoral System in Britain, 1995
blackburn, r (ed), Constitutional Studies:

Contemporary Issues and Controversies, 1992
blackburn, r, The Meeting of Parliament, 1990
blackburn, r, & plant, r (eds), Constitutional

Reform, 2001
blackburn, r, & polakiewicz, j (eds),

Fundamental Rights in Europe: the European
Convention on Human Rights and its Member
States 1950–2000, 2001

blackstone, Commentaries on the Laws of
England, 10th edn, 1787; 14th edn, 1803

blom-cooper, l j, & drewry, g, Final Appeal,
1972

bogdanor, v, Devolution in the United Kingdom,
1999

bogdanor, v, Politics and the Constitution, 1996
bogdanor, v, The Monarchy and the Constitution,

1995
bogdanor, v, Multi-party Politics and the

Constitution, 1983
bogdanor, v, The People and the Party System,

1981
bogdanor, v (ed), The British Constitution in the

Twentieth Century, 2003
bolingbroke, h st j, Political Writings (ed. 

D Armitage), 1997
bonner, d, Emergency Powers in Peacetime, 1985
bottomley, a (ed), Feminist Perspectives on the

Foundational Subjects of Law, 1996
bragg, b, A Genuine Expression of the Will of the

People, 2001
brazier, r, Constitutional Practice, 3rd edn, 

1999
brazier, r, Constitutional Reform: Re-shaping 

the British Political System, 2nd edn, 1998
brazier, r, Ministers of the Crown, 1997
brazier, r, Constitutional Texts: Materials on

Government and the Constitution, 1990
brewer-carias, a r, Judicial Review in

Comparative Law, 1989
bridges, Lord, The Treasury, 2nd edn, 1966
bridges, l, meszaros, g, & sunkin, m, Judicial

Review in Perspective, 2nd edn, 1995
brody, r, & ratner, m (eds), The Pinochet Papers,

2004
bromhead, p a, The House of Lords and

Contemporary Politics, 1911–1957, 1958
bromhead, p a, Private Members’ Bills in the

British Parliament, 1956
brown, r g s, & steel, d r, The Administrative

Process in Britain, 2nd edn, 1979

brown, l n, & bell, j s, French Administrative
Law, 5th edn, 1998

brown, l n, & kennedy, t, The Court of Justice of
the European Communities, 5th edn, 2000

brownlie, i, Principles of Public International Law,
6th edn, 2003

brownlie, i, & goodwin-gill, g s, Basic
Documents on Human Rights, 4th edn, 2002

bryce, j, Studies in History and Jurisprudence, 1901
buck, t, The Social Fund – Law and Practice, 

2nd edn, 2000
buckland, p, The Factory of Grievances, 1979
bunyan, t, The Political Police in Britain, 1976
burrows, n, Devolution, 2000
butler, d, Governing without a Majority:

Dilemmas for Hung Parliaments in Britain, 1983
butler, d (ed), Coalitions in British Politics, 1978
butler, d, & halsey, a h (ed), Policy and Politics,

1978
butler, d e, The Electoral System in Britain since

1918, 2nd edn, 1963
calvert, h, Constitutional Law in Northern

Ireland, 1968
campbell, c, Emergency Law in Ireland

1918–1925, 1994
campbell, t d, ewing, k d, & tomkins, a (eds),

Sceptical Essays on Human Rights, 2001
cane, p, Administrative Law, 4th edn, 2004
carey, p, Data Protection – a Practical Guide, 

2nd edn, 2004
carmichael, p, & dickson, b, The House of Lords,

1999
carnall, g, & nicholson, c (eds), The

Impeachment of Warren Hastings, 1989
carr, c, Concerning English Administrative Law,

1941
cartwright, t j, Royal Commissions and

Departmental Committees in Britain, 1975
chapman, l, Your Disobedient Servant, rev edn

1979
chester, d n, The Nationalization of British

Industry, 1945–51, 1975
chester, d n, & bowring, n, Questions in

Parliament, 1962
chitty, j, Prerogatives of the Crown, 1820
christie, m, Breach of the Peace, 1990
chubb, b, The Control of Public Expenditure, 1952
clark, d, & mccoy, g, The Most Fundamental

Legal Right: Habeas Corpus in the
Commonwealth, 2000

clarke, r, New Trends in Government, 1971
clayton, r, & tomlinson, h, Civil Actions Against

the Police, 3rd edn, 2003
clayton, r, & tomlinson, h, The Law of Human

Rights, 2000
clayton, r j (ed), Parker’s Law and Conduct of

Elections, 1996

CAAD01  8/8/06  4:15 PM  Page 817



 

818 Bibliography

clyde, Lord, & edwards, d j, Judicial Review,
2000

collins, h, ewing, k d, & mccolgan, a, Labour
Law, 2nd edn, 2005

convery, j, The Governance of Scotland, 2000
coombes, d, The Member of Parliament and the

Administration, 1966
coppel, p, Information Rights, 2004
corker, d, Disclosure in Criminal Proceedings,

1996
cosgrove, r a, The Rule of Law: Albert Venn

Dicey, Victorian Jurist, 1980
cowley, p (ed), Conscience and Parliament, 1998
craies, w f, On Legislation (ed. D Greenberg) 

8th edn, 2004
craig, p p, Administrative Law, 5th edn, 2003
craig, p p, Public Law and Democracy in the UK

and the USA, 1991
craig, p p, & de burca, g, EU Law: Text, Cases

and Materials, 3rd edn, 2002
craig p p, & rawlings, r w, Law and

Administration in Europe: Essays in Honour of
Carol Harlow, 2003

craufurd smith, r, Broadcasting Law and
Fundamental Rights, 1997

crick, b, The Reform of Parliament, 2nd edn, 1968
cripps, y, The Legal Implications of 

Disclosure in the Public Interest, 2nd edn, 1994
critchley, t a, The Conquest of Violence, 1970
critchley, t a, A History of the Police in England

and Wales, 2nd edn, 1978
crombie, j, Her Majesty’s Customs and Excise,

1962
cross, r, & tapper, c, Evidence, (ed. C Tapper),

10th edn, 2004
cross, r, Precedent in English Law (eds R Cross 

& J W Harris), 4th edn, 1991
cross, r, Statutory Interpretation (eds J Bell & 

G Engle), 1995
crossman, r h s, The Diaries of a Cabinet Minister

(vol I), 1975
cygan, a j, The United Kingdom Parliament and

European Union Legislation, 1998
daintith, t c, & page, a c, The Executive in the

Constitution: Structure, Autonomy and Internal
Control, 1999

dale, w, The Modern Commonwealth, 1983
dalyell, t, Devolution, the End of Britain?, 1977
dash, s, Justice Denied, 1972
davies, p l, & freedland, m r, Labour Legislation

and Public Policy: A Contemporary History, 1993
davis, k c, Discretionary Justice, 1969
day, a j, Directory of European Political Parties,

2000
denning, Lord, What Next in the Law?, 1982
d’entreves, a p, The Notion of the State, 

1967

de smith, s a, Constitutional and Administrative
Law (ed. R Brazier), 7th edn, 1994

de smith, s a, The New Commonwealth and its
Constitutions, 1964

de smith, s a, woolf, Lord, & jowell, j, Judicial
Review of Administrative Action, 5th edn, 1995

deakin, s, & morris, g s, Labour Law, 4th edn,
2005

devine, t m, The Scottish Nation 1700–2000, 1999
devlin, Lord, The Criminal Prosecution in England,

1960
dicey, a v, The Law of the Constitution (ed. 

E C S Wade), 10th edn, 1959
dicey, a v, & rait, r s, Thoughts on the Union

between England and Scotland, 1920
donaldson, a g, Some Comparative Aspects of

Irish Law, 1957
donaldson, f, The Marconi Scandal, 1962
donaldson, g, Edinburgh History of Scotland, 

vol 3, James V–James VII, 1965
douglas-scott, s, The Constitutional Law of the

European Union, 2002
doyle, b, Disability, Discrimination and Equal

Opportunities, 1995
drewry, g (ed), The New Select Committees, 

2nd edn, 1989
drucker, h (ed), Scottish Government Yearbook

1980, 1980
duff, a (ed), The Treaty of Amsterdam, 1997
dummett, a, & nicol, a, Subjects, Citizens, Aliens

and Others: Nationality and Immigration Law,
1990

dworkin, r, Taking Rights Seriously, 1977
edwards, j li j, The Attorney-General, Politics and

the Public Interest, 1984
edwards, j li j, The Law Officers of the Crown,

1964
elliott, m, The Constitutional Foundations of

Judicial Review, 2001
ellis, e, The Principle of Proportionality in the

Laws of Europe, 1999
ellis, e, & tridimas, t, Public Law of the

European Community: Text, Materials and
Commentary, 1995

elton, g r, Studies in Tudor and Stuart Politics and
Government (2 vols), 1974

englefield, d (ed), Commons Select Committees,
1984

erskine may, Parliamentary Practice (The Law,
Privileges, Proceedings and Usage of Parliament)
(ed. W R McKay), 23rd edn, 2004

evans, g (ed), Labor and the Constitution,
1972–1975, 1977

evatt, h v, The King and His Dominion Governors,
1936

evelegh, r, Peace Keeping in a Democratic Society,
1978

CAAD01  8/8/06  4:15 PM  Page 818



 

Bibliography 819

ewing, k d, Britain and the ILO, 2nd edn, 1994
ewing, k d, The Funding of Political Parties in

Britain, 1987
ewing, k d, Trade Unions, the Labour Party and

the Law, 1983
ewing, k d (ed), The Funding of Political Parties:

Europe and Beyond, 1999
ewing, k d & dale-risk, k, Human Rights in

Scotland – Text, Cases and Materials, 2004
ewing, k d, & gearty, c a, The Struggle for Civil

Liberties: Political Freedom and the Rule of Law
in Britain 1914–1945, 2000

ewing, k d, & gearty, c a, Freedom Under
Thatcher: Civil Liberties in Modern Britain, 1990

ewing, k d, gearty, c a, & hepple, b a (eds),
Human Rights and Labour Law, 1994

ewing, k d, & issacharoff, s (eds), Party Funding
and Campaign Financing in Comparative
Perspective, 2006

fairgrieve, d, State Liability in Tort, 2003
fairgrieve, d, andenas, m, & bell, j (eds), Tort

Liability of Public Authorities in Comparative
Perspective, 2002

farmer, j a, Tribunals and Government, 1974
farrar, j h, Law Reform and the Law Commission,

1974
fawcett, j e s, The British Commonwealth in

International Law, 1963
feldman, d j, Civil Liberties and Human Rights in

England and Wales, 2nd edn, 2002
fenwick, h, Civil Rights: New Labour, Freedom

and the Human Rights Act, 2000
ferguson, w, Edinburgh History of Scotland, vol 4,

1689 to the Present, 1968
fforde, j s, The Bank of England and Public Policy

1941–1958, 1992
findlater, r, Banned!, 1967
fine, b, & miller, r (eds) Policing the Miners’

Strike, 1985
finer, s e (ed), Adversary Politics and Electoral

Reform, 1975
finnie, w, himsworth, c, & walker, n (eds),

Edinburgh Essays in Public Law, 1991
fisher, j, British Political Parties, 1996
flick, g a, Natural Justice, 1979
foley, m, The Politics of the British Constitution,

1999
foley, m, The Rise of the British Presidency, 1993
foley, m, The Silence of Constitutions: Gaps,

‘Abeyances’ and Political Temperament in the
Maintenance of Government, 1989

ford, p & g (ed), Luke Graves Hansard’s Diary,
1814–1841, 1962

forsey, e a, The Royal Power of Dissolution of
Parliament in the British Commonwealth, 1943

forsyth, c (ed), Judicial Review and the
Constitution, 2000

forsyth, c, & hare, i (eds), The Golden Metwand
and the Crooked Cord: Essays in honour of Sir
William Wade (1998)

forsyth, w, Cases and Opinions on Constitutional
Law, 1869

foster, c d, British Government in Crisis, 2005
fox, h, The Law of State Immunity, 2003
franklin, m n, & norton, p (eds), Parliamentary

Questions, 1993
fransman, l, British Nationality Law, 3rd edn, 2005
fredman, s, & morris, g s, The State as Employer:

Labour Law in the Public Services, 1989
freeman, e a, The Growth of the English

Constitution, 1872
friedmann, w g, Law in a Changing Society,

revised 1964
friedmann, w g, & garner, j f (ed), Government

Enterprise, 1970
fryde, e b, & miller, e (ed), Historical Studies of

the English Parliament 1399–1603, 1970
fullbrook, j, Administrative Justice and the

Unemployed, 1978
fuller, l l, The Morality of Law, 1964
galligan, d j, Discretionary Powers: A Legal Study

of Official Discretion, 1987
ganz, g, Quasi-Legislation: Recent Developments in

Secondary Legislation, 1987
gearty, c a, Principles of Human Rights

Adjudication, 2004
gearty, c a, Terror, 1991
gearty, c a (ed), European Civil Liberties and the

European Convention on Human Rights, 1997
gearty, c a, & kimbell, j a, Terrorism and the

Rule of Law, 1995
gearty, c a, & tomkins, a, Understanding Human

Rights, 1996
gellhorn, w, Ombudsmen and Others, 1966
genn, h, The Effectiveness of Representation at

Tribunals, 1989
gerhardt, m j, The Federal Impeachment Process:

A Constitutional and Historical Analysis, 2nd edn,
2000

gibbons, t, Regulating the Media, 2nd edn, 1997
giddings, p j (ed), Parliamentary Accountability: A

Study of Parliament and Executive Agencies, 1995
gilbert, g, Aspects of Extradition Law, 1991
gill, p, Policing Politics, 1994
goff, Lord & jones, g h, The Law of Restitution,

6th edn, 2002
goldsworthy, j, The Sovereignty of Parliament:

History and Philosophy, 1999
goodwin-gill, g, The Refugee in International

Law, 2nd edn, 1996
gordon, r, Judicial Review and Crown Office

Practice, 1998
gough, j w, Fundamental Law in English

Constitutional History, 1955

CAAD01  8/8/06  4:15 PM  Page 819



 

820 Bibliography

graham, c, Regulating Public Utilities, 2000
graham, c, & prosser, t (eds), Waiving the Rules:

The Constitution under Thatcherism, 1988
grant, w, & marsh, d, The Confederation of

British Industry, 1977
gregory, r, & hutchesson, p g, The

Parliamentary Ombudsman, 1975
grey, Earl, Parliamentary Government, 1864
griffith, j a g, The Politics of the Judiciary, 

5th edn, 1997
griffith, j a g, Parliamentary Scrutiny of

Government Bills, 1974
griffith, j a g, Central Departments and Local

Authorities, 1966
griffith, j a g (ed), From Policy to Administration,

1976
griffith, j a g, & ryle, m, Parliament, (eds 

R Blackburn and A Kennon) 2nd edn, 2002
guest, a g (ed), Oxford Essays in Jurisprudence,

1961
gurry, f, Breach of Confidence, 1984
hadden, t, & boyle, k, The Anglo-Irish

Agreement, 1989
hadfield, b, The Constitution of Northern Ireland,

1989
hadfield, b (ed), Judicial Review, A Thematic

Approach, 1995
hadfield, b (ed), Northern Ireland: Politics and the

Constitution, 1992
hague, d c, mackenzie, w j m, & barker, a (eds),

Public Policy and Private Interests, 1975
hailsham, Lord, On the Constitution, 1992
hailsham, Lord, The Dilemma of Democracy, 1978
halliday, s, Judicial Review and Compliance with

Administrative Law, 2004.
hanham, h j, The Nineteenth Century Constitution,

1815–1914, 1969
hanson, a h, Parliament and Public Ownership,

1961
harden, i, The Contracting State, 1992
harding, a j, Public Duties and Public Law, 1989
harlow, c, State Liability – Tort Law and Beyond,

2004
harlow, c, & rawlings, r, Law and

Administration, 2nd edn, 1997
harman, h, & griffith, j a g, Justice Deserted,

1979
harris, d, & darcy, j, The European Social

Charter, 2nd edn, 2001
harris, d j, o’boyle, m, & warbrick, c, Law of

the European Convention on Human Rights, 
1995

harris, m, & partington, m (eds), Administrative
Justice in the 21st Century, 1999

harris, n, Special Educational Needs and Access to
Justice: the Role of the Special Educational Needs
Tribunal, 1997

harris, n (ed), Social Security Law in Context, 2000
harrison, a j, The Control of Public Expenditure,

1979–1989, 1989
hart, h l a, The Concept of Law, 1961
hart, h l a, & honore, a m, Causation in the

Law, 1959
hartley, t c, The Foundations of European

Community Law, 5th edn, 2003
harvey, c, Seeking Asylum in the UK: Problems and

Prospects, 2000
hathaway, j, The Law of Refugee Status, 1991
hawkins, w, Pleas of the Crown, 6th edn (by 

T Leach), 2 vols, 1787
hayek, f a, The Constitution of Liberty, 1963
hayek, f a, The Road to Serfdom, 1944
hazell, r (ed), The State of the Nations 2003: the

Third Year of Devolution in the United Kingdom,
2003

hazell, r (ed), The State and the Nations: the 
First Year of Devolution in the United Kingdom,
2000

hazell, r & rawlings, r w, Devolution, Law
Making and the Constitution, 2005

healey, d, The Time of My Life, 1989
heard, a, Canadian Constitutional Conventions: 

the Marriage of Law and Politics, 1991
hearn, w e, The Government of England, 1867
heclo, h, & wildavsky, a, The Private

Government of Public Money, 1974
hedley, p, & aynsley, c, The D-Notice Affair,

1967
henderson, e g, Foundations of English

Administrative Law, 1963
henley, d, et al, Public Sector Accounting and

Financial Control, 1984
hennessy, p, The Prime Minister: the Office and its

Holders Since 1945, 2000
hennessy, p, Whitehall, rev edn, 1990
hennessy, p, Cabinet, 1986
hepple, b a, Race, Jobs and the Law in Britain, 

2nd edn, 1970
hepple, b a, et al, Equality: a New Framework,

2000
herbert, a p, Uncommon Law, 1935
heuston, r f v, Essays in Constitutional Law, 

2nd edn, 1964
heuston, r f v, Lives of the Lord Chancellors

1885–1940, 1964
hill, l b, The Model Ombudsman, 1976
himsworth, c m g, Local Government Law in

Scotland, 1995
himsworth, c m g, & munro, c r, The Scotland

Act 1998, 2nd edn, 2000
himsworth, c m g, & o’neill, c m, Scotland’s

Constitution: Law and Practice, 2003
hobby, c, Whistleblowing and the Public Interest

Disclosure Act 1998, 2001

CAAD01  8/8/06  4:15 PM  Page 820



 

Bibliography 821

hogg, p w, Constitutional Law of Canada, 4th edn,
1997

hogg, p w, & monahan, p, Liability of the Crown,
3rd edn, 2000

holdsworth, w, A History of English Law
(14 vols), 1923–64

holland, p, The Governance of Quangos, 1981
holt, j c, Magna Carta, 2nd edn, 1992
hood phillips, o, Reform of the Constitution,

1970
hood phillips, o, & jackson, p, Constitutional

and Administrative Law, 8th edn (by P Jackson
and P Leonard), 2001

hopkins, p, Parliamentary Procedures and the Law
Commission, 1994

hunnings, n m, Film Censors and the Law, 1967
hunt, m, Using Human Rights Law in English

Courts, 1997
ingman, t, The English Legal Process, 11th edn,

2004
jackson, j, & doran, s, Judge without Jury, 1995
jackson, d & warr, g, Immigration Law and

Practice, 2001
jacob, j m, The Republican Crown: Lawyers and

the Making of the State in 20th Century Britain,
1996

jacobs, f g, & white, r c a, The European
Convention on Human Rights (eds C Overy and 
R C A White), 4th edn, 2006

james, s, British Cabinet Government, 1992
janis, m, kay, r, & bradley, a w, European

Human Rights Law: Text and Materials, 2nd edn,
2000

jefferson, t, & grimshaw, r, Controlling the
Constable: Police Accountability in England and
Wales, 1984

jenkins, r, A Life at the Centre, 1991
jenkins, r, Mr Balfour’s Poodle, 1954
jennings, a (ed), Justice under Fire: the Abuse of

Civil Liberties in Northern Ireland, 1990
jennings, i, Cabinet Government, 3rd edn, 1959
jennings, i, The Law and the Constitution, 5th edn,

1959
jennings, i, Parliament, 2nd edn, 1957
jennings, i, The Sedition Bill Explained, 1934
jennings, r, & watts, a, Oppenheim’s

International Law: the Law of Peace, 9th edn,
1992

johnson, n, In Search of the Constitution, 1977
johnson, n, Parliament and Administration; the

Estimates Committee 1945–65, 1966
johnston, a, The Inland Revenue, 1965
jones, a, & doobay, a, Extradition and Mutual

Assistance, 3rd edn, 2004
jones, j m, British Nationality Law, 2nd edn, 1956
jones, t, Whitehall Diary, vol 3 (ed. 

R K Middlemas), 1971

jones, t, & newburn, t, Policing after the Act:
Police Governance after the Police and
Magistrates’ Courts Act 1994, 1997

joseph, k, Freedom under the Law, 1975
joseph, p a, Constitutional and Administrative Law

in New Zealand, 2nd edn, 2001
jowell, j, & cooper, j (eds), Understanding

Human Rights Principles, 2001
jowell, j l, & oliver, d h (eds), The Changing

Constitution, 3rd edn, 1994; 4th edn, 2000; 
5th edn, 2004

justice, All Souls Committee, Administrative
Justice: Some Necessary Reforms, 1988

justice, The Local Ombudsman, 1980
keating, m j, & midwinter, a, The Government 

of Scotland, 1983
keeton, g w, Trial by Tribunal, 1960
keir, d l, & lawson, f h, Cases in Constitutional

Law, 6th edn, 1979
kellas, j g, The Scottish Political System, 4th edn,

1989
kelly, j m, The Irish Constitution, 3rd edn, 1994
kermode, d g, Devolution at Work: A Case Study

of the Isle of Man, 1979
kerr, j, Matters for Judgment, 1979
kersell, j e, Parliamentary Supervision of

Delegated Legislation, 1960
king, a, Does the United Kingdom still have a

Constitution?, 2001
kinley, d, The European Convention on Human

Rights: Compliance Without Incorporation, 1993
kneebone, s, Tort Liability of Public Authorities,

1998
laski, h j, A Grammar of Politics, 5th edn, 1967
latham, r t e, The Law and the Commonwealth,

1949
laundy, p, The Office of Speaker, 1964
lawrence, r j, The Government of Northern

Ireland, 1965
lawson, n, The View from No. 11, 1993
lee, h p, hanks, p, & morabito, v, In the Name 

of National Security: the Legal Dimensions, 1995
leggatt, a, Tribunals for Users: One System, One

Service, 2001
legomsky, s h, Immigration and the Justiciary: Law

and Politics in Britain and America, 1987
leigh, d, The Frontiers of Secrecy, 1980
lester, a, & bindman, g, Race and Law, 1972
lester, a, & pannick, d (eds), Human Rights Law

and Practice, 2nd edn, 2004
le sueur, a (ed), Building the United Kingdom’s

Supreme Court – National and Comparative
Perspectives, 2003

levy, h p, The Press Council, 1967
lewis, a, Make No Law, 1991
lewis, c b, Judicial Remedies in Public Law, 

3rd edn, 2004

CAAD01  8/8/06  4:15 PM  Page 821



 

822 Bibliography

likierman, j a, Cash Limits and External Financing
Limits, 1981

linklater, m, & leigh, d, Not Without Honour,
1986

locke, j, Two Treatises of Government 
(ed. P Laslett), rev edn, 1988

lodge, j (ed), Institutions and Policies of the
European Community, 1983

loughlin, m, Legality and Locality: the Role of
Law in Central–Local Government Relations,
1996

loughlin, m, Public Law and Political Theory,
1992

loughlin, m, Local Government in the Modern
State, 1986

loveland, i, Political Libels: a Comparative Study,
2000

loveland, i, By Due Process of Law? Racial
Discrimination and the Right to Vote in South
Africa 1850–1960, 1999

loveland, i d, Constitutional Law, A Critical
Introduction, 2nd edn, 2000

loveland, i d (ed), Frontiers of Criminality, 1995
lowe, n v, & sufrin, b e, Borrie and Lowe’s Law

of Contempt, 3rd edn, 1996
lowell, a l, The Government of England, 1908
lumb, r d, & moend, g a, The Constitution of the

Commonwealth of Australia, 5th edn, 1995
lustgarten, l, The Governance of the Police, 

1986
lustgarten, l, Legal Control of Racial

Discrimination, 1980
lustgarten, l, & leigh, i, In From the Cold:

National Security and Parliamentary Democracy,
1994

maccormick, n, Questioning Sovereignty: Law,
State, and Nation in the European
Commonwealth, 1999

macdonald, i a, & webber, j, Immigration Law
and Practice in the United Kingdom, 6th edn,
2005

macdonald, j & jones, c, The Law of Freedom of
Information, 2003

macgregor, l, prosser, t, & villiers, c (eds),
Regulation and Markets beyond 2000, 2000

mccabe, s, & wallington, p, The Police, Public
Order and Civil Liberties: Legacies of the Miners’
Strike, 1988

mccolgan, a, Discrimination Law: Text, Cases and
Materials, 2nd edn, 2005

mccrudden, c (ed), Regulation and Deregulation:
Policy and Practice in the Utilities and Financial
Services Industries, 1999

mccrudden, c, & chambers, g (eds), Individual
Rights and the Law in Britain, 1993

mcfadyen, Lord (ed), Court of Session Practice,
2005

mcilwain, c h, Constitutionalism, Ancient and
Modern, 1947

mcilwain, c h, The High Court of Parliament, 1910
mackintosh, j p, The British Cabinet, 3rd edn,

1977
mackintosh, j p, The Devolution of Power, 1968
mackintosh, j p, The Government and Politics of

Britain (ed. P G Richards), 7th edn, 1988
mackintosh, j p, Specialist Committees in the

House of Commons – have they failed? (rev),
1980

mcnair, Lord, Law of Treaties, 2nd edn, 1961
mcnair, Lord, & watts, a d, The Legal Effects of

War, 4th edn, 1966
maitland, f w, The Constitutional History of

England, 1908
major, j, The Autobiography, 1999
mann, f a, Foreign Affairs in English Courts, 1986
manson, a & mullan, d (eds), Commissions of

Inquiry: Praise or Reappraise?, 2003
margach, j, The Abuse of Power, 1978
markesinis, b s, The Theory and Practice of

Dissolution of Parliament, 1972
markesinis, b s, auby, j-b, coester-waltjen, d, 

& deakin, s f, Tortious Liability of Statutory
Bodies: a Comparative and Economic Analysis of
Five English Cases, 1999

marshall, g, Constitutional Conventions, 1984
marshall, g, Constitutional Theory, 1971
marshall, g, Parliamentary Sovereignty and the

Commonwealth, 1957
marshall, g, Police and Government, 1965
marshall, g, & moodie, g c, Some Problems of

the Constitution, 5th edn, 1971
mathijsen, p s r f, A Guide to European

Community Law, 8th edn, 2004
middlemas, k, & barnes, j, Baldwin, 1969
miers, d r, & page, a c, Legislation, 2nd edn, 1990
miliband, r, Capitalist Democracy in Britain, 

1982
mill, j s, Representative Government, 1861
miller, c j, Contempt of Court, 3rd edn, 1994
miller, j d b (ed), Survey of Commonwealth

Affairs: Problems of Expansion and Attrition,
1953–1969, 1974

millett, j d, The Unemployment Assistance Board,
1940

milne, d, The Scottish Office, 1957
mitchell, j d b, Constitutional Law, 2nd edn,

1968
mitchell, j d b, The Contracts of Public

Authorities, 1954
mitchell, p, The Making of the Modern Law of

Defamation, 2005
montesquieu, The Spirit of the Laws (eds 

A M Cohler, B C Miller & H S Stone), 1989
moore, w h, Act of State in English Law, 1906

CAAD01  8/8/06  4:15 PM  Page 822



 

Bibliography 823

more, j s, Lectures on the Law of Scotland (ed. 
J McLaren), 1864

morgan, j, Conflict and Order: The Police and
Labour Disputes in England and Wales 1900–39,
1987

morgan, j p, The House of Lords and the Labour
Government, 1964–1970, 1975

morison, j, & livingstone, s, Reshaping Public
Power: Northern Ireland and the British
Constitutional Crisis, 1995

morris, a (ed), The Growth of Parliamentary
Scrutiny by Committee, 1970

morris, g s, Strikes in Essential Services, 1986
morris, h f, & read, j s, Indirect Rule and the

Search for Justice, 1972
morrison, h, Government and Parliament, 3rd edn,

1964
mosley, r k, The Story of the Cabinet Office, 

1969
mount, f, The British Constitution Now: Recovery

or Decline?, 1992
mowbray, a r, Cases and Materials on the

European Convention on Human Rights, 2001
mowbray, a r, The Development of Positive

Obligations under the ECHR by the European
Court of Human Rights, 2004

munro, c r, Studies in Constitutional Law, 
2nd edn, 1999

munro, j, Public Law in Scotland, 2003
nicol, d, EC Membership and Judicialization of

British Politics, 2001
nicolson, i f, The Mystery of Crichel Down, 

1986
nicolson, h, King George V, 1952
nobles, r, & schiff, d, Understanding

Miscarriages of Justice, 2000
nolan, Lord, & sedley, s, The Making and

Remaking of the British Constitution, 1997
normanton, e l, The Accountability and Audit of

Governments, 1966
norton, p, The Constitution in Flux, 1982
norton, p, The Commons in Perspective, 1981
norton, p, Dissension in the House of Commons

1945–1974, 1975; 1974–1979, 1980
o’connell, d p, & riordan, a, Opinions on

Imperial Constitutional Law, 1971
o’higgins, p, Censorship in Britain, 1972
oliver, d, Constitutional Reform in the UK, 2004
oliver, d, Common Values and the Public-Private

Divide, 1999
oliver, d, & drewry, g (eds) The Law and

Parliament, 1998
oliver, p c, The Constitution of Independence: 

the Development of Constitutional Theory in
Australia, Canada and New Zealand, 2005

olowofoyeku, a, Suing Judges: a Study of Judicial
Immunity, 1993

o’riordan, t, kemp, r, & purdue, m, Sizewell B:
An Anatomy of an Inquiry, 1988

page, a, reid, c, & ross, a, A Guide to the
Scotland Act 1998, 1999

paine, t, Rights of Man (ed. H Collins), 1969
pannick, d, Judicial Review of the Death Penalty,

1982
parris, h, Constitutional Bureaucracy, 1969
parry, c, Nationality and Citizenship Laws of the

Commonwealth, 2 vols, 1957–60
partington, m, Introduction to the English Legal

System, 2nd edn, 2003
paterson, a, The Law Lords, 1982
paterson, a, & bates, t st j, The Legal System of

Scotland: Cases and Materials, 4th edn, 1999
patten, j, Political Culture, Conservatism and

Rolling Constitutional Change, 1991
peers, s, EU Justice and Home Affairs Law, 2000
peers, s & ward, a (eds), The EU Charter of

Fundamental Rights: Politics, Law and Policy,
2004

pelling, h, The British Communist Party: A
Historical Profile, 1975

pimlott, b, The Queen: A Biography of 
Elizabeth II, 1996

pinto-duschinsky, m, British Political Finance
1830–1980, 1981

pliatzky, l, The Treasury under Mrs Thatcher, 1989
pollock, f, & maitland, f w, History of English

Law, vol 1, 1898
polyviou, p g, Entry, Search and Seizure:

Constitutional and Common Law, 1982
polyviou, p g, The Equal Protection of the Laws,

1980
ponting, c, The Right to Know: The Inside Story 

of the Belgrano Affair, 1985
port, f j, Administrative Law, 1929
prechal, s, Directives in EC Law, 2nd edn, 2005
prosser, t, Laws and the Regulators, 1997
prosser, t, Nationalised Industries and Public

Control: Legal, Constitutional and Political Issues,
1986

rant, j w & blackett, j, Courts-Martial, Discipline
and the Criminal Process in the Armed Services,
2nd edn, 2003

rawlings, h f, The Law and the Electoral Process,
1988

rawlings, r w, Delineating Wales: Constitutional,
Legal and Administrative Aspects of National
Devolution, 2003

raz, j, Ethics in the Public Domain: Essays in the
Morality of Law and Politics, 1994

reid, g, The Politics of Financial Control, 1966
reiner, r, The Politics of the Police, 3rd edn, 2000
renton, r w, & brown, h h, Criminal Procedure

in Scotland, 6th edn, 1996 (by G H Gordon & 
C H W Gane)

CAAD01  8/8/06  4:15 PM  Page 823



 

824 Bibliography

richard, i, & welfare, d, Unfinished Business:
Reforming the House of Lords, 1999

richards, p g, Parliament and Conscience, 1970
richards, p g, Patronage in British Government,

1963
richardson, g, & genn, h (eds), Administrative

Law and Government Action: The Courts and
Alternative Mechanisms of Review, 1994

riley, p w j, The Union of England and Scotland,
1978

rimington, s, Open Secret: the Autobiography of
the former Director-General of MI5, 2001

roberts, c, The Growth of Responsible
Government in Stuart England, 1966

roberts-wray, k, Commonwealth and Colonial
Law, 1966

robertson, g, Freedom, the Individual and the
Law, 7th edn, 1993

robertson, g, Obscenity, 1979
robertson, g, The People Against the Press, 1983
robinson, a, Parliament and Public Spending – The

Expenditure Committee 1970–76, 1978
robson, w a, Justice and Administrative Law, 

3rd edn, 1951
robson, w a, Nationalised Industries and Public

Ownership, 2nd edn, 1962
rogers, s (ed), The Hutton Inquiry and its Impact,

2004
rolph, c h, The Trial of Lady Chatterley, 1961
roseveare, h, The Treasury, 1969
rowat, d c, The Ombudsman, 2nd edn, 1968
rowe, p, Defence: The Legal Implications, 1987
rowe, p (ed), The Gulf War 1990–91 in

International and English Law, 1993
rubin, g r, Private Property, Government

Requisition and the Constitution 1914–1927, 1994
rubinstein, a, Jurisdiction and Illegality, 1965
russell, m, Reforming the House of Lords: Lessons

from Overseas, 2000
ryle, m, & richards, p g (eds), The Commons

under Scrutiny, 3rd edn, 1988
sambei, a & jones, j, Extradition Law Handbook,

2005
sands, p, Lawless World (rev edn), 2006
sawer, g, Federation under Strain, 1977
scarman, Lord, English Law – The New

Dimension, 1974
shaw, m n, International Law, 5th edn, 2003
schønberg, s, Legitimate Expectations in

Administrative Law, 2000
schwarze, j, European Administrative Law, 1992
scorey, d & eicke, t, Human Rights Damages,

2001
seneviratne, m, Ombudsmen: Public Services and

Administrative Justice, 2002
seneviratne, m, Ombudsmen in the Public Sector,

1994

seymour, l, & short, a, Still Challenging
Disability Discrimination at Work, 2005

sharpe, r j, The Law of Habeas Corpus, 2nd edn,
1989

shaw, m n, International Law, 5th edn, 2003
shell, d, The House of Lords, 2nd edn, 1992
simpson, a w b, Human Rights and the End of

Empire: Britain and the Genesis of the European
Convention, 2001

simpson, a w b, In the Highest Degree Odious, 1992
simpson, a w b, Pornography and Politics – the

Williams Report in Retrospect, 1983
singer, p, Democracy and Disobedience, 1973
smith, a t h, Offences Against Public Order, 1987
smith, i t, & thomas, g h, Industrial Law, 

8th edn, 2003
smith, j c, & hogan, b, Criminal Law (ed. 

D Ormerod), 11th edn, 2005
smith, t b (ed), The Laws of Scotland: Stair

Memorial Encyclopedia, vols 1 & 5, 1987
sorensen, m (ed), Manual of Public International

Law, 1968
spencer, j r, Jackson’s Machinery of Justice, 

8th edn, 1989
stacey, f, Ombudsmen Compared, 1978
stalker, j, Stalker, 1988
stanton, k, skidmore, p, harris, m & wright, j,

Statutory Torts, 2003
steel, d, A House Divided; the Lib-Lab Pact and

the Future of British Politics, 1980
steel, d, No Entry, 1969
stephen, j f, Digest of Criminal Law, 1877
stephen, j f, History of the Criminal Law of

England (3 vols), 1883
stevens, r, Law and Politics: the House of Lords as

a Judicial Body, 1800–1976, 1979
stevens, r b, The Independence of the Judiciary,

The View from the Lord Chancellor’s Office,
1993

stewart, j d, British Pressure Groups, 1958
stone, r, The Law of Entry, Search and Seizure,

4th edn, 2005
street, h, Freedom, the Individual and the Law, 

5th edn, 1982
street, h, Governmental Liability, 1953
street, h, Justice in the Welfare State, 2nd edn,

1975
sunkin, m, & payne, s (eds), The Nature of the

Crown: a Legal and Political Analysis, 1999
supperstone, m, Brownlie’s Law of Public Order

and National Security, 2nd edn, 1981
supperstone, m, goudie, j & walker, p (eds),

Judicial Review, 3rd edn, 2005
swinfen, d b, Imperial Appeal: The debate on the

appeal to the Privy Council, 1833–1986, 1987
symes, m & jorro, p, Asylum Law and Practice,

2003

CAAD01  8/8/06  4:15 PM  Page 824



 

Bibliography 825

taggart, m (ed), The Province of Administrative
Law, 1997

taggart, m (ed), Judicial Review of Administrative
Action in the 1980s, 1987

tarnopolsky, w s, The Canadian Bill of Rights,
2nd edn, 1975

taswell-langmead, t p, English Constitutional
History (ed. T F T Plucknett), 11th edn, 1960

terry, c s, The Scottish Parliament 1603–1707,
1905

thain, c, & wright, m, The Treasury and
Whitehall, 1995

thio, s m, Locus Standi and Judicial Review, 1971
thompson, b, & ridley, f f (eds), Under the Scott-

light: British Government seen through the Scott
Report, 1997

thompson, e p, Whigs and Hunters: the Origin of
the Black Act, 1975

thompson, e p, Writing by Candlelight, 1980
tiley, j, Revenue Law, 5th edn, 2002
tomkins, a, Our Republican Constitution, 2005
tomkins, a, The Constitution after Scott:

Government Unwrapped, 1998
townshend, c, Making the Peace: Public Order and

Public Security in Modern Britain, 1993
trench, a (ed), The Dynamics of Devolution: the

State of the Nations 2005, 2005
trench, a (ed), Has Devolution made a Difference?

The State of the Nations 2004, 2004
trench, a (ed), The State of the Nations 2001: the

Second Year of Devolution in the United
Kingdom, 2001

tribe, l, Constitutional Choices, 1985
tridimas, t, The General Principles of EC Law,

2000
turnbull, m, The Spycatcher Trial, 1989
turpin, c c, British Government and the Constitution:

Text, Cases and Materials, 5th edn, 2002
turpin, c c, Government Procurement and

Contracts, 1989
vercher, a, Terrorism in Europe: An International

Comparative Legal Analysis, 1992
vile, m j c, Constitutionalism and the Separation of

Powers, 1967
vogler, r, Reading the Riot Act: the Magistracy,

the Police and the Army in Civil Disorder, 1991
wacks, r, Personal Information, 1989
wacks, r, The Protection of Privacy, 1980
wade, h w r, Constitutional Fundamentals, 1980
wade, h w r, & forsyth, c f, Administrative Law,

9th edn, 2004
wadham, j, & mountfield, h, Guide to the

Human Rights Act 1998, 3rd edn, 2003
walker, c, The Prevention of Terrorism in British

Law, 2nd edn, 1992
walker, d m, The Scottish Legal System, 8th edn,

2001

walker, j, The Queen has been Pleased, 1986
walker, n, Policing in a Changing Constitutional

Order, 1998
walker, p gordon, The Cabinet, rev 1972
walker, s, In Defense of American Liberties, 1990
walker, c p, & starmer, k, Justice in Error, 1993
walkland, s a (ed), The House of Commons in the

Twentieth Century, 1979
ward, i, A Critical Introduction to European Law,

1996
weatherill, s, Law and Integration in the

European Union, 1995
weatherill, s, & beaumont, p r, EC Law, 

3rd edn, 1999
webb, p, The Modern British Party System, 2000
weiler, j h h, The Constitution of Europe: ‘Do the

new clothes have an emperor?’ and Other Essays
on European Integration, 1999

weiler, p, In the Last Resort, 1974
weir, s, & beetham, d, Political Power and

Democratic Control in Britain, 1999
west, n, A Matter of Trust: MI5, 1945–72, 1982
west, n, MI5: British Security Service Operations

1909–45, 1983
wheare, k c, Modern Constitutions, 2nd edn, 1966
wheare, k c, The Constitutional Structure of the

Commonwealth, 1960
wheare, k c, The Statute of Westminster and

Dominion Status, 5th edn, 1953
wheeler-bennett, j, King George VI, 1958
white, f, & hollingsworth, k, Audit,

Accountability and Government, 1999
white, r m, & willock, i d, The Scottish Legal

System, 1999
whitlam, g, The Truth of the Matter, 1979
whittington, k e, Constitutional Construction:

Divided Powers and Constitutional Meaning, 1999
whitty, n, murphy, t, & livingstone, s, Civil

Liberties Law: the Human Rights Act Era, 2001
williams, e n, The 18th Century Constitution,

1688–1815, 1960
williams, d g t, Keeping the Peace, 1967
williams, d g t, Not in the Public Interest, 1965
williams, g, Media Ownership and Democracy,

2nd edn, 1996
williams, o c, History of Private Bill Procedure, 

2 vols, 1949
willson, f m g, The Organization of British

Central Government, 1914–1964, 2nd edn, 1968
wilson, h, The Governance of Britain, 1976
wilson, h, The Labour Government, 1964–70,

1974
wilson, s s, The Cabinet Office to 1945, 1975
windlesham, Lord & rampton, r, Report on

‘Death on the Rock’, 1989
winetrobe, b k, Realising the Vision: a Parliament

with a Purpose, 2001

CAAD01  8/8/06  4:15 PM  Page 825



 

826 Bibliography

winterton, g, Monarchy to Republic: Australian
Republican Government, 1994

wolfe, j n (ed), Government and Nationalism in
Scotland, 1969

woodhouse, d, The Office of Lord Chancellor,
2001

woodhouse, d, Ministers and Parliament:
Accountability in Theory and Practice, 1994

woodhouse, d (ed), The Pinochet Case: a Legal
and Constitutional Analysis, 2000

woolf, Sir h, Protection of the Public – A New
Challenge, 1990

wraith, r e, & hutchesson, p g, Administrative
Tribunals, 1973

wraith, r e, & lamb, g b, Public Inquiries as an
Instrument of Government, 1971

wyatt, d, & dashwood, a, European Union Law
(ed. A Arnull, A Dashwood, M Ross and 
D Wyatt), 4th edn, 2000

young, h, The Crossman Affair, 1976
young, t, Incitement to Disaffection, 1976
zamir, i, woolf, Lord, & woolf, j, The

Declaratory Judgment, 2nd edn, 1993
zander, m, Cases and Materials on the English

Legal System, 9th edn, 2003
zander, m, The Police and Criminal Evidence Act

1984, 5th edn, 2005
zander, m, A Bill of Rights?, 4th edn, 1997

CAAD01  8/8/06  4:15 PM  Page 826



 

Index

abdication of sovereign 28, 64, 244
abuse of powers 500–8
access to government information 611, 691 see also

freedom of information
access to legal advice 491–2, 507
account

duty to give 119–20
liability to be held to 119–20

accountability
Attorney-General 412–13
Bank of England 363–4
civil servants 284–5, 286, 287, 293
Crown 108–9
Crown Prosecution Service 412–13
Director of Public Prosecutions 412–13
executive 28, 107
government 107–22, 541–2
local government 672–3
ministers 29, 119–22, 286–7
Parliament 404
police 506–12
public authorities 108–9, 302, 312, 313–14
public expenditure 370–6
regional development agencies 380
security and intelligence 600, 623–5
select committees 287–8
utilities 312–15

ACPO (Association of Chief Police Officers) 508–9,
610

Act of Settlement 1700 15, 243–4
Acts of Parliament see also bills, legislature, Royal

Assent, statutory interpretation
amendment 679–80
commencement 200–1
committees, scrutiny by 201
constitution, written 67
Crown, application to 807–8
definition 65–70
delegated legislation 67, 674, 679–80
enrolled act rule 65–8
entry into force 200–1
House of Commons, standing orders of 68
House of Lords, approval of 67–8
implied repeal doctrine 61–2, 70
internal procedure of Parliament 65, 70
manner and form of legislation 68–9, 70
post-legislative scrutiny 201
public Acts, judicial notice of Acts as 67
retrospective operation 58–9, 678, 679
royal prerogative 255, 261, 264–6

scrutiny 201
status of 56–7, 77–8

acts of state 259, 328–30
administration, scrutiny of 215–21
Administrative Court 659, 660

immigration 458
judicial review 382, 765, 771, 775
rule of law 98

administrative law 10, 657–73
Administrative Court 659, 660
administrative process and law 664–6

agencies 657–8, 664
certiorari 668
civil service 662
classification of powers 667–9
Committee on Ministers’ Powers 662–3
constitutional law and 9–10, 657–9, 661
Crown proceedings 667
definition 9–10, 657
devolution 662
discretion 665, 666–7
droit administratif 659–60
executive agencies 664
fair trials 669
France 659–60
Franks Committee 663
functions 657–8
government departments 668
historical development 660–2
Human Rights Act 1998 658–9, 664, 667, 669
inquiries 663
judiciary 660, 661–9
justices, powers of 660–1
lawful authority, acting with 664
legislative powers 667, 668
legislative supremacy 658
local authorities 672–3
Ministerial Code 121–2
negligence 660
Neill Committee 663–4
Parliamentary Ombudsman 663, 667
precedent 661
preliminary rulings 667–8
prerogative orders 759–64
private and public law 660, 669–71
prohibition 668
quasi-judicial functions 668–9
reform 662–4
relief, forms of 759–64
resources into account, taking 667
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administrative process and law (continued)
royal prerogative 664
Scotland 661–2, 663
separation of powers 667
statutory interpretation 17–18, 658
tax, rules on 665
tribunals 663, 666

administrative tribunals see tribunals
adoption 447
adverse inferences from silence, drawing 490–1, 649
advertising, political, 549, 550–1
Advocates-General 129, 409
affray 586
agencies see executive agencies
aggravated trespass 583
aggression, crime of 326
Agricultural Lands Tribunal 698
aliens

admittance 259, 324, 442
British nationality 444, 446–9
deportation 259, 324
enemy 449
House of Commons, membership of 177
nationality 442

anarchy 99–100
animal rights protestors 590–1
Anti-social Behaviour Orders (ASBOs) 596–7
appeals

asylum seekers 460
binding over 596
British nationality 448
civil servants 284
Court of Appeal 382–3, 386–8
courts-martial 347, 351, 352–4
deportation 452, 458, 464
Employment Appeal Tribunal 698
extradition 470, 471–2
fair trials 694
habeas corpus 782, 783
House of Lords 76, 383–4
immigration 456–9, 694, 698
judicial review 735, 768, 769, 771, 776
Northern Ireland 383
Privy Council 254, 259, 334, 336, 340–2
Proscribed Organisations Appeal Commission 641,

699
public processions, bans on 579–80
Scotland 76, 382–3
taxation 364–5
Treaty of Union 1707 76
tribunals 695, 697, 700–3

Appropriation Acts 211–12, 368
armed forces 343–58 see also martial law, ,military

law, Northern Ireland, use of troops in
Army Act 1881 344
arrest 647–8
auxiliary forces 178

Bill of Rights 1689 260, 343
chiefs of staff 345, 346
collective responsibility 345
Committee on Defence and Overseas Policy 345–6
compensation 788–9
conscientious objectors 344
conscription 344–5
constitutional structure 343–7
contractual liability 800–1, 805
damages, right to sue for 788–9
defence, central organisation for 345–6
Defence Secretary 345
disaffection, incitement to 553–4
discipline 344
emergencies 345, 626–8
employment rights 806
essential services, maintenance of 626
European Convention on Human Rights 343
expenditure 347
firearms to deal with public disorder, use of 627–8
House of Commons, membership of 178
Human Rights Act 1998 806
immunity 343, 788
legislative authority for 343–7
miners’ strike 627
ministers 345
Ministry of Defence 345, 346–7
mutiny 553
Parliament 343–4, 346–7
Parliamentary Ombudsman 347
peace-keeping activities 626
pensions 788–9
police 341, 626–8
Prime Minister 345
public order 626–8
reserve forces 178, 344–5
riot 627
royal prerogative 344
rules of engagement 346
scrutiny 346–7
size of 344
standing armies 260
terrorism 628–32, 647–8
tort liability 788

arrest
armed forces 629, 647–8
breach of the peace 483–4, 591
citizen’s arrest 483
civil 240
collateral motive for arrest 486–7
common law 483–4
contempt 224, 240
damages for wrongful arrest 503
detention 481, 487–8
emergencies 635
entry, powers of 493–4
European Arrest Warrant 468, 469, 472
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arrest (continued)
extradition 468–72
freedom from 224, 241
grounds for 481–4, 486–7
House of Lords 240
indictable offences 483
information to be given on arrest 485–6, 501
informed of arrest, right to have someone 491
Members of Parliament 224
Northern Ireland, use of troops in 629
PACE and codes 482–6
parliamentary privilege 223, 240
police 478–87, 491
public assemblies 578
reasonable grounds for suspicion 482–3
resisting 501
searches 497–8
security service (MI5) 601–2
seizure and retention, powers of 499
terrorism 644, 647–8
threatening, abusive or insulting behaviour 587–8
use of reasonable force 486
warrants 468–72, 481–4, 486
Wednesbury unreasonableness 486–7

ASBOs (Anti-Social Behaviour Orders) 596–7
assemblies see freedom of assembly, public

assemblies
association, freedom of see freedom of association
Association of Chief Police Officers (ACPO) 508–9,

610
asylum seekers 452, 460–3

appeals 460
Asylum and Immigration Tribunal 778
civil wars 462
criminal offences 462–3
customary international law 460
deportation 464
EC law 466
exceptional leave to remain 458
Geneva Convention 460–2
illegal entry 462–3
national security 462
persecution, fear of 460–2
safe third countries 460
support 463, 698
torture or inhuman or degrading treatment, risk of

460, 462, 463
tribunals 698

Attorney-General 411–12
accountability 412–13
Bar, leader of 408
Cabinet 408, 412
judicial review 762–3
nolle prosequi, entry of 411
political pressure on 411–12
prosecutions, control over 408, 410–12
relator actions 408

royal prerogative 259
special advocates, appointment of 408

Auditor-General see Comptroller and Auditor-
General

Australia
British nationality 444–5
Commonwealth 337
constitution 6
defamation 566–7
elections 173
monarchy 247
Prime Minister, dismissal of 252
separation of powers 86

backbenchers 114, 197–9, 216–17
Bagehot, Walter English Constitution 32
bail 487, 502, 596, 647
Bank of England 304, 361–4
bankrupts, House of Commons and 176, 224
barristers, immunity of 389
bias 290–1, 713, 743–5, 750
BBC (British Broadcasting Corporation)

charter 547–8
elections 550
emergencies, takeover by government in 548
funding 547
Human Rights Act 1998, public authority for

purposes of 550–1
political impartiality 550
public authority, as 550–1

best value 802
Bill of Rights 1689 14, 15

armed forces 260, 343
Australia 568
Canada Charter of Rights and Freedoms 6, 433
corruption 240
finance 208
financial interests of members 240
freedom of expression 225, 226, 227, 240
Glorious Revolution of 1688 14
House of Lords 73–4
pardons 415
Parliament, meeting of 187
parliamentary privilege 233
repeal or amendment of 57
royal prerogative 15, 256, 262, 415
rule of law 95–6
taxation 53, 365, 798

bills 19
allocation of time 197–8
amendments 196–7, 199–200, 202–3, 206
backbenchers, role of 197–9
budget 213–14
Cabinet 194
committee stage 195–6, 199, 201–2
consultation 194
dissolution of Parliament, lapse on 189
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bills (continued)
draft bills 194–5, 199
finance 200, 204, 213–14
government business 82, 197–9
green papers 194
guillotine, use of 197
House of Commons 202–3, 206
House of Lords 27, 199–200, 202–3, 206
hybrid bills 202
lapse on dissolution of Parliament 189
pre-bill stage 194–5
private members’ bills 194, 198–9, 201–2
public bill procedure 194, 195–7
readings 66, 195–9, 201–2
royal assent to 199–200
Scotland 45, 196–7, 199
scrutiny 195, 199, 202
select committees 196, 202
sources of bills 194
special parliamentary procedure 202
standing committees 195–9
standing orders 198, 199, 201
ten-minute rule procedure 199
urgent legislation 197
white papers 194

binding over to keep the peace 591–2, 594–5
appeals 596
bail conditions 596
committal to prison 596
miners’ strike 595
picketing 596
protests 595–6
recognisances 595
trespass 595–6

biological weapons, use of 652
bishops 177, 180, 182, 184
blasphemy 554–5
books of authority, opinions and conclusions 13
border controls 453
Boundary Commissions 158–61
breach of confidence 569–71

civil servants 289, 292
damages 569
freedom of expression 543, 569–71
freedom of information 297
injunctions 539–40, 569
media 539–40
medical records 516–17
official secrets 570–1
photographs, disclosure of 538
police 538
privacy 516–17, 533–4, 538–40
security services 570–1

breach of statutory duty 788, 792, 807
breach of the peace 591–2

arrest 483–4, 591
binding over 591, 595–6

European Convention on Human Rights 591–2
freedom of assembly 598
meetings, entry into 592–3
miners’ strike 591
protests 591
public processions 576
Scotland 591–2
threatening, abusive or insulting behaviour 587,

588
British Board of Film Classification 545
British Broadcasting Corporation see BBC (British

Broadcasting Corporation)
British Gas 308–9
British Isles, meaning of 35
British nationality 443–5

1 January 1983, acquisition of British citizenship
after 447–9

adoption in the UK 447
aliens, status of 444, 446–9
appeals 448
Australia 444–5
birth in the UK 444, 445, 447
British citizenship 443, 446–9, 452
British dependent territory citizens 446
British Nationals (Overseas) 446
British Overseas Territory citizens 446, 453
British protected persons 444, 445, 446, 453
British subjects, status of 444, 445, 446, 453
Canada 444–5
categories of citizenship 445–6, 452–3
Citizen of the United Kingdom and Colonies

(CUKC) 445, 446
common law 443, 444, 445
Commonwealth 443, 444–6, 453
descent, citizenship by 447
enemy aliens 449
European Union, citizens of 446–7, 449
executive 444
Gibraltar 446–7
Home Secretary 444, 448
Hong Kong 446
immigration policy 443
Ireland 444, 445, 446, 453
judicial review 448
naturalisation 444, 448
patriality 443
registration as British citizen 447–8
Scotland 444
termination of British citizenship 448
Treaty of Union 444

British, use of term 36
broadcasting

advertising 549
Broadcasting Code 549–50
commercial television and radio 548–9, 551
courts, role of 550–2
elections 165–9, 172, 549, 550–1
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broadcasting (continued)
fairness 549–50
freedom of expression and 547–52
Human Rights Act 1998 549
judicial review 551
OFCOM 548–51
parliamentary proceedings 228
political advertising 549, 550–1
privacy 550
regulation of television and radio 547–52
standards 548, 549

budget 213–14
Business Appointment Rules 290–1
Butler Report 31, 119, 275, 600
by-elections 188
by-laws 56, 680, 690

Cabinet 273–8
appointments 271–2
Attorney-General 408, 412
bills 194
Cabinet Office 275–6
chief whip 273–4
civil service 275, 278
collective responsibility 109–11, 274–5
committees 274–5
composition 273–4
Crown 51–2
departments 274
development of cabinet government 51–4
foreign affairs 323
House of Lords, members of 184–5, 274
meetings 272, 275–6
memoirs of ex-members 29–30, 278
Ministerial Code 276
ministers 280
national security 276–7
official secrets 277
Parliament, ruling without 52
papers, access to 276–7
Parliamentary Secretary to the Treasury 273–4
Prime Minister 269–73
Privy Council 254
public expenditure 371–2
public interest immunity 277
records 275–6
secrecy 274–5, 276–8
Secretary to the Cabinet 275
separation of powers 85
shadow cabinet 112
size of 273–4
War Cabinets 274

Calcutt Report 534–5
Canada

British nationality 444–5
Charter of Rights and Freedoms 6, 433
Commonwealth 336–8

constitution 6
constitutional conventions 30
Crown 338
legislative supremacy 63
Privy Council 336
Senate 181
separation of powers 86

capital punishment see death penalty
Caribbean Court of Justice 341
Carltona principle 285–6
Cash for Questions affair 235, 237–8, 282, 319
cautions 490, 492
censorship

blasphemy 554–5
British Board of Film Classification 545
cinemas 545
freedom of expression 543–7
licensing 544–5
Lord Chamberlain 544
obscenity 544, 545
press 546–7
prior restraints 543–7
theatres 544
video recordings 545

censure, motions of 115
central government see government, government

departments
certiorari 668
Chancellor of the Exchequer 359
Channel Islands 35, 254
Charter of Fundamental Rights of the EU 11, 

138–9
chemical weapons, use of 652
chief whips 273–4
chiefs of staff 345, 346
Child Support Commissioners 699, 701
Chiltern Hundreds 179
citizen’s arrest 483
Citizen’s Charter 294
citizenship 442–50 see also British nationality,

nationality
civil aviation 695
Civil Contingencies Act 2004 637–9
civil liberties see human rights, police powers,

personal liberty and
Civil List 244
civil proceedings

county court 382
freedom of expression 225–6
interception of communications 522–3
jurisdiction 382–3
magistrates 382
Members of Parliament 225–6
military law 355–7

civil servants 283–93
accountability 284–5, 286, 287, 293
administrative law 662
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civil servants (continued)
advice, secrecy for 278
Appeals Board 284
appointments to 260, 283
bias 290, 291
Business Appointment Rules 290–1
Cabinet 276, 278
Carltona principle 285–6
Civil Service Act, proposal for 293
Civil Service Commissioners 290
Civil Service Management Code 283, 285, 289–91
collective ministerial responsibility 109
Committee on Standards in Public Life 293
confidentiality 289, 292
conflicts of interest 290, 292
Consolidated Fund 367
contempt of court 231
counter-terrorist checks 611–12
criminal proceedings 290
Crown, contractual liability of 805–6
definition 283–5
delegation 285–6
departments 285–6
disclosure 289, 292
dismissal 283–4, 292, 805–6
employment rights and status 283–4, 805–6
ethics and standards 289–93
executive agencies 284–7, 293
financial interests 290–1
Foreign Office, national security and 611
freedom of association 573–4
House of Commons, membership of 178
Ibbs Report 284
lobbyists 292–3
ministerial responsibility 114–20, 281, 286–7
national security 573–4, 610–12, 806
notice periods 283
number of 283, 284
official secrets 292
political activities 281–2, 291–2
reform 109, 293
royal prerogative 260, 283, 293
salaries 285
Scottish Executive 289
secrecy of advice from 278
Secret and Top Secret information, access to 611
Secretary to the Cabinet 275
security clearances 573–4, 610–12
Security Commission 622
select committees 281, 287–9
Senior Civil Service 285, 291
spy scandals 610–11
standards 289–93
structure of 284–5
terrorism 611–12
Treasury 359, 360
unfair dismissal 284

vetting 573–4, 610–12
Welsh Assembly 289
working conditions 285
wrongful dismissal 284

civil war 462
civilians, military law and 348, 353–6, 358
Claim of Right 1689 15
classified information 617
Clerk of the House of Commons 190
Clerk of the Parliaments 190
clothing or articles, wearing or displaying 641
coalitions, formation of 21–2
codes see also Ministerial Code, PACE and codes

access to government information 691
administrative rule-making 690–1
Broadcasting Code 549–50
Civil Service Management Code 283, 285, 289–91
Crown Prosecution Service 410–11
definition 690
financial interests of members 241
Fiscal Stability Code 370
freedom of information 298
Members of Parliament 19
ministers 25, 30
picketing 581
Press Complaints Commission 535–7, 540, 546–7

collective ministerial responsibility 107–12
armed forces 345
backbench MPs 114
Cabinet 274–5
civil service reform 109
Crown 108–9, 111
departments, secrecy of communications between

111
early origins of 108
junior ministers 113–14
ministers 109–11, 120
open questions 110
Parliament, development of responsibility to 109
Prime Minister 110, 114, 273
secrecy 110–11

collective responsibility see collective ministerial
responsibility, collective responsibility of cabinet

collective responsibility of cabinet 109–11
agreement to differ 112–13
concealment 110–11
criticism of 111
full cabinet, important decisions taken in not 112
not in cabinet, ministers not in 113–14
Prime Minister 112
secrecy 110–11
shadow, 111–12
unity of 110

colonies and dependent territories 6, 56, 63, 335–6
see also Commonwealth

command papers 229
Commission 83, 125–6
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Commissioner for Public Appointments 307
commissions and inquiries 318–19, 394–5
committal 241, 396, 596
Committee of Permanent Representatives

(COREPER) 127
Committee on Defence and Overseas policy 345–6
Committee on Delegated Powers and Regulatory

Reform 682
Committee on Ministers’ Powers 662–3
Committee on Privileges 241
Committee on Standards in Public Life 28, 31, 167,

319–20 
cash for questions 319
civil servants 293
Downey Inquiry 239
financial interests of members 235, 239
funding of political parties 320
lobbyists 292
Ministerial Code 281
principles 320
public authorities 307, 308
Register of Members’ Interests 238–9
task forces 321

committees see select committees, specific 
committees (e.g. Committee on Standards in
Public Life)

common law
arrest 483–4
British nationality 443, 444, 445
constitutionalism 16–17
entry, powers of 494
foreign affairs 325
freedom of expression 543
human rights 420–1
judicial review 726–7
natural justice 743
obscene publications 559–60
preservation of rights, presumption of 18
riot and violent disorder 585–6
royal prerogative 255–6, 257, 258, 264
searches 498
seizure and retention, powers of 500
source of law, as 16–17
statutory interpretation 18

Commonwealth 334–42
Australia 337
British nationality 443, 444–6, 453
Canada 336–7, 338
Citizen of the UK and Colonies 445, 446
Colonial Laws Validity Act 1865 335–6
Commonwealth Secretariat 339
constitutional law 334–5
constitutions 86–7
Crown 337–9, 340
defamation 566–7
dependence and independence 335–8
deportation 451

Dominion status 335–6
EC law 335
European Convention on Human Rights,

extension to overseas territories of 335
extradition 467
Foreign Secretary 340
governors-general 340
Harare Declaration 339–40
heads of government meetings 339–40
high commissioners 340
immigration 451–2, 455
independence 335–9
India 338
international law 340
Ireland 445
legislature 334, 335
meetings of heads of governments 339–40
membership 338–40
Prime Minister 339
Privy Council 254, 334, 336, 340–2
Rhodesia, independence of 337
rule of law 104
separation of powers 86–7
South Africa 339

communications, interception of see interception of
communications

community support officers 479
compensation see also damages

armed forces 788–9
criminal injuries compensation 258, 266, 267,

698–9
fair trials 797– 8
government, liability of 670
Human Rights Act 1998 785, 792, 797–8
inhuman or degrading treatment 798
judicial acts 667
legitimate expectations 757–8
liberty and security, right to 798
ombudsmen 721–3, 758
public authorities 789–91, 795, 797–8
race discrimination 424–5
riot and violent disorder 585
treaties and conventions 332

complaints against the police 422, 504–6, 511–12
Comptroller and Auditor General 215, 314, 374–6

appointments 376
Consolidated Fund 367, 375
House of Commons 376
National Audit Office 375
National Loans Fund 375
Public Accounts Committee 375–6

compulsory purchase 706–8, 774–7, 779
confessions 490, 492, 506–7
confidentiality see breach of confidence, secrecy
conflicts of interest 282, 290, 292
conscientious objectors 344
conscription 344–5
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Conservative Party leadership elections 248–9
Consolidated Fund 211–12, 366–8

Appropriation Acts 368
Auditor-General 367, 375
civil service 367
Comptroller 367, 375
European Communities Act 1972 368
National Loans Fund 366–8
Public Accounts Committee 368
supply services 367–8
taxation 366
trading funds 367

conspiracy
criminal damage, to cause 583
public morals, to corrupt 559
sit-ins, squatting and forcible entry 583
terrorism 649

constituencies, distribution of 157–61
Boundary Commissions 158–61
devolution 160–1
Electoral Commissioners 161
England and Wales 158–61
judiciary 161
Northern Ireland 159
reviews 159–61
Scotland 158–61

constitutional conventions
breach, consequences of 27, 29
Canada 30
courts, attitude of 29–30
Crown 24
definition 20, 24
descriptive statements 20
general elections, conduct of 21–2
good government, formulating rules of 25–6
incorporation into law of 28–9
judges, tenure of 22
Law Officers, legal opinions of 22–3
ministers 21, 27
non-legal rules 21–3
observance of, reasons for 24–5
Parliament, meetings of 24–5
prescriptive statements 20
public policy 28
Royal Assent 21
Scottish Parliament, Sewell convention and 22
sources of law 20–30
unwritten rules 23

constitutional law see also constitutional conventions
administrative law 657–9, 661

demarcation between 9–10
common law 16–17
Commonwealth 334–5
constitutionalism 9
definition 9
demarcation with other branches of law 9
EC law 11, 139–43

internal relations 10
House of Commons, functions of 221–2
legislation with constitutional significance 

13–16
literature 30–1
public international law 10
sources of law 8, 12–31
treaties and conventions 330

Constitutional Reform Act 2005
judiciary 182, 386, 388, 394
Law Lords 182
Lord Chancellor 406–7
Supreme Court 384–5

constitutionalism 8
European Convention on Human Rights,

incorporation of 8
government, controlling the organs of 8
precedent 16–17
unconstitutional, meaning of 26–7

constitutions
Acts of Parliament 67
amendments 15
Australia 6
Bagehot, Walter The English Constitution 32
Canada 6
colonies and overseas territories, written

constitutions for 6
Commonwealth 86
Constitution for Europe 11, 149, 334
custom 5
devolution 6
European Communities Act 1972 7
federal constitutions 6–7
fundamental rights, entrenchment of 7
government, limits on 7
importance, legislation of constitutional 7
legislation 5, 7
meaning of 4–5
non-legal rules 19–29
Northern Ireland 7
Parliamentary supremacy 7
referendums 7, 16
rule of law 7
Scotland 49
separation of powers 7
supreme court, existence of 4
United States 4–5, 85–6
unwritten, legal consequences of 6–8
Wales 49
Westminster model 6–7
written constitutions 4–7, 28, 49, 57, 67, 86

contempt of court 232, 395–401
armed forces 224, 240
civil contempt 240, 396, 300
civil servants 231
committal 396
criminal contempt 224, 399–400
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contempt of court (continued)
Crown 396
face of the court, contempt in the 397–8
fair trials 395–6, 398–9
freedom of expression 226, 396, 397, 543, 544
freedom of information 298
injunctions, breach of 403–4
inquiries 712, 713
insulting behaviour 397
journalists, disclosure of sources of 398, 543, 599
Members of Parliament 224, 227, 230–4, 241
ministers 101, 396
pardons 396
pre-trial publicity 400–3, 431
public bodies, members of 231
public funding 396
special advocates, appointment of 396
strict liability rule 398–401
witnesses, publication of identity of 402–3

Contingencies Fund 212–13
contract see contractual liability of Crown,

contractual liability of public authorities
contractual liability of Crown 802–6

agents 803
armed forces 800–1, 805
civil servants 805–6
Crown proceedings 803
damages 802–3
employees 805–6
executive necessity, defence of 804
immunity 802–3
petitions of right 802–3
public procurement, EC rules on 804–5
Review Board for Government Contracts 805
Scotland, petitions of right and 803

contractual liability of public authorities 800–2
audits 802
best value 802
contracting out 801
local authorities 801–2
public procurement 802
ultra vires 801–2

control orders 650–2
Convention on the Future of Europe 124
conventions see constitutional conventions
cordons 643
COREPER (Committee of Permanent

Representatives) 127
corruption

Bill of Rights 1689 240
elections 166–7, 170–1
financial interests of members 240, 282, 290
House of Commons, membership of 177
public authorities 306
public morals, conspiracy to corrupt 559

costs 707, 714
Council of Ministers 83, 126–7, 333–4

Council on Tribunals 321, 697–8, 701–4, 706
counsel, immunity of 389
county courts 382, 383, 390
Court of Appeal 382–3, 386–8
Court of First Instance 83, 130, 381
courts 381–416 see also particular courts (e.g.

European Court of Justice)
civil jurisdiction 382–3
criminal jurisdiction 382–3
England and Wales 381
Ireland 39
martial law 632–5
Northern Ireland 381, 383
parliamentary privilege 232–3
police 511–12
public authorities 438
royal prerogative 263–8
Scotland 45–6, 381, 409
Senior Courts of England and Wales 382
specialised courts 382

courts-martial 347, 351– 4
Crichel Down 115–17, 287
Criminal Cases Review Commission 414–15, 

416
criminal offences and proceedings see also specific

offences (e.g. corruption)
aggression, crime of 326
asylum seekers 462–3
civil servants 290
contempt 224, 399–400
criminal injuries compensation 258, 266, 267,

698–9
criminal libel 562
Criminal Records Bureau 513
deportation 464–4
detention 501
diplomatic immunity 326
emergencies 638
freedom of expression 225–6, 544
House of Commons 177, 224–6
House of Lords 382
immigration 454
International Criminal Court 357
judicial review 764
jurisdiction 382–3
military law 347–9, 353–8
Northern Ireland 383
official secrets 614–20
police 501, 505
previous convictions, records of 513, 538–9
Privy Council 341
public interest immunity 813–15
royal prerogative 258–62, 267
state, crimes against the 552–6
state immunity 326
war crimes 205–6

Crossman Diaries 29–30
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Crown see also Crown, liability of the, Crown
proceedings, monarchy, royal prerogative

breach of statutory duty 807
cabinet 51–2
Canada 338
central government, immunity of 806–7
collective ministerial responsibility 111
Commonwealth 337–9, 340
constitutional conventions 24
contempt of court 396
damages, undertakings as to 809
declarations 808–9
definition 806
departments, immunity of 807, 808
evidence, non-disclosure of 810–15
executive 85, 242
finance 208, 209–10
government 32
House of Commons, membership of 177–8
immunities 806–15
injunctions 762, 808–9
interim relief 766–7
judicial review 762, 766–7
legal personality and status 305–6, 807
legislation 82, 85
ministerial responsibility 108
office-holders of the Crown 177–8
Parliament 153, 187–90
privileges and immunities 806–15
public interest immunity 810–15
regency 67
remedies 809
Scotland, Advocate-General for Scotland 809
separation of powers 82, 84, 85
state, concept of 242
statutes to, application of 807–8
succession to 64

Crown Court 382, 383, 769
Crown, liability of the 784, 786–9 see also Crown

proceedings
breach of statutory duty 788
contractual liability 802–6
Crown proceedings 784, 788–9
immunity 786, 787, 789
judiciary 788
military law 355–6
negligence 787–9
officers, acts of 788
postal service 789
Scotland 789
servants and officers 108–9
superior orders, obedience to 786
tortious liability 787–9
vicarious liability 355–6, 787–8

Crown Office List 765
Crown proceedings 806, 808–9

accountability 108–9

administrative law 667
contractual liability 803
judicial acts, compensation for 667
military law 355–6

Crown Prosecution Service 410–13
custom 5, 13, 19, 325, 442, 460

DA (defence advisory) notices 620–1
damages see also compensation

acts of state 329
armed forces 788–8
arrest 503
breach of confidence 569
Crown 802–3, 809
deaths in custody 503
defamation 563–4
EC law 785
economic loss 800
exemplary 26, 503–4, 563, 791–2, 797, 798
Human Rights Act 1998 437, 797–8
injunctions 808–9
judicial acts 798
judicial review 738, 758, 772, 799
liberty and security, right to 798
misfeasance in public office 797, 798
natural justice 799
police 491–2, 502–4, 798
public authorities 791–2, 798
ultra vires 799–800
unconstitutional, meaning of 26
undertakings 809

data protection 526–32
data controllers 528–31
data protection principles 528, 531
data subjects 528–30
directive on 527–8
encryption 532
enforcement notices 531
exempt data 529–30
freedom of expression 543
freedom of information 296
Information Commissioner 529, 530–1
information notices 531
manual files 528
national security 599
Regulation of Investigatory Powers Act 2000

531–2
sensitive personal data 528
special information notices 531
warrants 531

death penalty
European Convention on Human Rights 427, 430
extradition 468, 471
martial law 634
military law 352
Privy Council 342

deaths in custody 503
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debates 216–17
declarations

Crown 808–9
emergency, state of 638
interim 766
judgments 764
judicial review 762, 763–6, 772–4

decommissioning of weapons 629
defamation 225, 226, 527, 544, 561–9

absolute privilege 563–4
amends, offer of 566
Australia 566–7
Bill of Rights 1689 568
civil liability 562–3
Commonwealth 566–7
criminal libel 561–2
damages 563–4
defences 561–2, 563, 565–6
fair comment 565
fast-track procedure 563
freedom of expression 562, 564, 566–8
hatred, ridicule and contempt 562–3
innocent dissemination, defence of 565–6
jury trials 563
legal proceedings 564, 568
libel 562, 563
Members of Parliament 225, 226
New Zealand 568
parliamentary privilege 568–9
parliamentary proceedings 226–8, 564, 568–9
press 566–9
public authorities 563–4
public interest 565–6
qualified privilege 227, 228, 563–5, 567
seditious libel 552–3
slander 563
unintentional defamation, defence of 566
United States 566

Defence Advisory Notices 620–1
Defence Council 345
Defence Intelligence Staff 599, 603–4
Defence of the Realm Acts 633, 635–6, 653
Defence, Press and Broadcasting Advisory

Committee (DPBAC) 620–1
Defence Secretary 345
delegated legislation 674–92

Acts of Parliament 67, 674, 679–80
amendments 683
amount of 674–6
annulment 684, 685
by-laws 680, 690
Committee on Delegated Powers and Regulatory

Reform 682
constitutionalism 320
consultation of interests 681
courts, challenge in 687–90
EC law 679, 683, 686

emergency powers 677, 678
exceptional types 677–80
executive 88
flexibility 676–7
Henry VIII powers 679, 681, 686
history 674–6
House of Commons and House of Lords, conflict

between 206–7
House of Lords 206–7, 684–5
Human Rights Act 1998 679, 680, 681, 686,

688–9
Joint Committee on Statutory Instruments 685–6
jurisdiction of the courts, ousting the 679
justification of 676–7
legislature 88
legislative supremacy 56–7
merits of, consideration of 685–6
Ministerial Code 114, 119
nomenclature 680–1
Northern Ireland, emergency powers and 677
Orders in Council 680–1
parliamentary control 682–90
parliamentary time, pressure on 676
powers, conferment of 682
principle, matters of 677–8
procedure 682–4
publication 687
publicity 681
reasonableness 689
remedial orders 680, 686
retrospective operation 678, 679
royal prerogative 677
Scottish Parliament 687, 688–9
scrutiny 201, 675, 684, 685–6
Security Council sanctions 677
separation of powers 88
severance 689
sub-delegation 678, 679
super-affirmative instruments 686
taxing powers 678, 679
technicality of subject matter 676
ultra vires 688
validity 688–90
war 675
Welsh Assembly 687

delegation see also delegated legislation
civil servants 285–6
judicial review 733–4
ministerial responsibility 114, 119
separation of powers 86, 92
unauthorised 733–4

demonstrations see protests
Department for Constitutional Affairs

administration of court system 405
functions 405
judicial appointments 405
Lord Chancellor’s Department 404–5
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Department for Constitutional Affairs (continued)
Lord Chief Justice, transfer of functions to 405
Ministry of Justice 404
scrutiny 405
Secretary of State for Constitutional Affairs 404–5

departments see government departments
deportation and removal 463–5

appeals 452, 458, 464
asylum seekers 464
Commonwealth 451
crimes, convictions for 463–4
EC law 464
immigration 450–3
inhuman or degrading treatment 651
Ireland 453
judicial review 740
liberty and security, right to 465
national security 458, 464
overstayers 451
terrorism 651

detention
arrest 481, 487–8
authorisation 644
criminal proceedings against police for

mistreatment in 501
custody officers 487
deaths in custody, damages for 503
DNA samples 489
duration of 488, 644, 647, 654
emergencies 635–6, 637
fingerprints 488–9
footwear samples, taking 489
Guantanamo Bay 94–5, 268, 473, 625
habeas corpus 501–2, 781–3
incommunicado, right not to be held 491–2
internment 93–4, 650–1
intimate samples 489
judiciary, independence of 390–1
liberty and security, right to 432, 650, 652
mental patients 786
military law 351
police 481, 487–92
questioning 487–8, 491–2
review officers 487
rule of law 94–5, 96
samples 489
Scotland 487
search and seizure, records of 488
street bail 487
telephone calls, right to 492
terrorism 432, 434, 436, 492, 635–6, 637, 644,

647, 649–52, 654
trial, without 94–6, 351, 432, 434, 436, 635–6,

637, 649–52
vehicles, of 481
visits, right to receive 492

devolution 42–50, 662

constituencies, distribution of 160–1
constitutions 6
definition 42–3, 50
legislative supremacy 64, 78–9
London 49–50
ministerial responsibility 122
Northern Ireland 7, 41, 47–9
precursors 43–4
Privy Council 254, 342
referendums 43–4, 49–50, 79
regional development agencies 379
regions 49–50, 380
Scotland 7, 22, 39, 44–6, 49, 77, 383, 409
Supreme Court 384
Treaty of Union 1707 77
Wales 7, 46–7, 49

Diplock courts 647
diplomatic immunity 325–6
directives 137, 784
Director of Public Prosecutions 410–13
disability discrimination 350, 388
disaffection, incitement to 553–4
disasters, inquiries into 710–11
discrimination see also race discrimination

disability 388
EC law 132, 465
immigration 432, 465
judges 388
nationality 465
religion or belief 422
sex 422, 432

dispersal, powers of 597, 598
DNA samples 489
Dominion status 335–6
Downey Inquiry 239
droit administratif 659–60
drug offences 480, 488, 495
dualism 10, 324
Duchy of Cornwall 244

EC law 123–49 see also European Court of Justice
asylum seekers 466
border controls 466
British nationality 446–7, 449
Charter of Fundamental Rights of the EU 11,

138–9
citizens of the EU 446–7, 449
Commission 83, 125–6
Commonwealth 335
Consolidated Fund 368
Constitution for Europe 11, 149, 334
constitutional law 7, 11, 139–43
Convention on the Future of Europe 124
COREPER (Committee of Permanent

Representatives) 127
Council of Ministers 83, 126–7, 333–4
courts, response of the 143–9
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EC law (continued)
damages 785
data protection 527–8
delegated legislation 679, 683, 686
deportation 464
directives 137, 784
discrimination, principle of non 132
EC Treaty, changes to 124
Economic and Social Committee 125
European Arrest Warrant 468, 469, 472
European Communities Act 1972 140–1, 144–7,

333
European Community, creation of 11
European Council 125
European Ombudsman 724
European Parliament 127–9
European Union, creation of 11
foreign affairs 334
free movement of persons 450, 453, 465–6
fundamental rights 11, 133, 138–9
immigration law 465
implied repeal doctrine 147
indirect effect, principle of 147–9
institutions 125–32
judicial review 777, 800
justice and home affairs, cooperation in 466
legality, principle of 132
legislation 128, 136–7 , 142–3 
legislative supremacy 54–5, 60, 65, 69–72, 79–80,

82, 134–5, 139, 143–9
member state liability 785
national law 71–2
nationality discrimination 465
natural justice 753
opinions 137
Orders in Council 333
public authorities 784–5
public procurement contracts 804–5
reasons 753
recommendations 137
referendum 7, 149
reports 31
Schengen Agreement 466
scrutiny of EC legislation by Parliament 142–3
single currency 123
solidarity, principle of 132
sources of EC law 135–9
statutory interpretation 18–19
subsidiarity 132
supremacy of EC law 132–5
treaties 11, 123–4, 333–4
Treaty of Union 1707 76–7, 123
United Kingdom, membership of 7, 71–2

Economic and Social Committee 125
economic interests, disclosure prejudicing 297
economic loss 794, 800
economy, management of 376–80

economic policy 360–1, 380
education 697
EEA (European Economic Area) 453
elections 153–7 see also general elections 

alternative vote system 173, 175–6
Australia 173
BBC 550
broadcasting 165, 166–9, 172, 549–51
by-elections 188
campaigns 166–8
candidates 161–5
conduct of 150–1, 162–9
controlled expenditure 167–8
corrupt or illegal practices 166–7, 170–1
disputed elections 169–70
disqualification of candidates 170, 171
election agents 166
Electoral Commission 167–9, 171–2
European Parliament 127–8
fines 171
first past the post system 172–3
franchise 153–6
funding of campaigns 165–8, 172
Germany 173–4
Greater London Authority 175
House of Lords, membership of 186–7, 207
Jenkins Commission 175–6
Labour Party, leadership of 248–9
legislative supremacy 78–9
list system 173–4
mixed system 173–4
national spending limits 167–8, 171
Northern Ireland 41, 48, 175
party political broadcasts 165, 168–9
peers 183
petitions 169–70
political parties, leadership elections for 248–9
prisoners, right to vote and 155
prosecution of offences 170–1
reform 172–6
registration of electors 154–7
returning officers 157
Scotland 33, 44, 174–5
single transferable vote 174
Speaker 189–90
supervision 169–72
two-vote mixed system 176
vote, right to 153
voting systems 156–7, 172–6
Wales 33, 46, 175

Electoral Commissioners 161
emergency powers 626–39 see also martial law

armed forces 345, 626–8
arrest 635
BBC, takeover of 548
bills 197
charges 636
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emergency powers (continued)
Civil Contingencies Act 2004 635, 637–9
criminal offences 638
Defence of the Realm Acts 635–6
definition of emergency 638
delegated legislation 677, 678
detention without trial 635–6, 637
duration of 638
essential services, supply of 636, 637
European Convention on Human Rights,

derogation from 626
habeas corpus 635, 637
Home Secretary 637
Human Rights Act 1998 638–9
Indemnity Acts 635–6
industrial action 637
judiciary 636–9
natural disasters 637–8
Northern Ireland 626, 639, 677
nuclear accidents 637
Parliament 635, 638
police, use of troops to assist the 626–8
royal prerogative 256, 262, 263, 635, 677
rule of law 93–4
Scotland 638
state of emergency, declaration of 638
supplies and services, maintenance of 636, 637
terrorism 639–46
Treasury regulations 636
Wales 638
wartime powers 635–9
work, essential 636

employment
armed forces, rights of 806
civil servants, status of 283–4
Crown, contractual liability of 805–6
Employment Appeal Tribunal 698
judicial review 768, 769
Members of Parliament’s employment outside

House 235–6
race discrimination 423–4
Register of Member’s Interests 238
security and intelligence 612–13
tribunals 696, 698, 701

encryption 532
enemy aliens 449
England see also United Kingdom

constituencies, distribution of 158–61
courts 381
Treaty of Union 1707 35, 37–8, 74–7, 123, 183,

243, 444
Wales, use of expression England to include 36

enrolled act rule 65–8
entrapment 507–8
entrenchment 67
entry see entry, powers of, sit-ins, squatting and

forcible entry

entry, powers of 493–4
arrest 493–4
common law powers 494
home, right to respect for the 494
military law 349
police 478–9, 493–4
Scotland 6
searches 493–4
security and intelligence 607
surveillance 494
terrorism 644, 648
trespass 493

Erskine May’s Parliamentary Practice 31
estimates 210–11, 214, 218
estoppel 756–7
European Commission for Democracy 104
European Convention on Human Rights 419,

425–32 see also fair trials, private life and
home, right to respect for 

armed forces 343
breach of the peace 591–2
Commonwealth 335
complaints procedures 411–13
Council of Europe 426, 428
death penalty 427, 430
derogations 427, 434, 440, 626
EC law 138–9, 334
emergencies 626
European Commission on Human Rights 

428
European Court of Human Rights 17, 428, 

440–1
exhaustion of domestic remedies 429
extradition 473
freedom of assembly 572–3
freedom of association 572–3
freedom of expression 541–2, 554–5, 570
home, right to respect for the 494
Human Rights Act 1998 83, 419, 432–4
immigration 452, 457
implementation 433
individual petitions 428
inhuman or degrading treatment 94, 430, 651
institutions 428–9
liberty and security, right to 351, 465, 474, 502,

782–3, 798
life, right to 430, 628
military law 350–2
procedure 428–9
public authorities 785
retrospective legislation 58–9, 679
rule of law 102, 103–5

European Court of Justice
Advocates-General 129
Court of First Instance 130
judges 83, 89–91, 129–30, 381
jurisdiction 129–30
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European Court of Justice (continued)
member states, proceedings against 129–30
precedent 12–13, 17
preliminary rulings 130–2, 667–8

European Economic Area (EEA) 453
European Parliament 127–9
evidence

conclusive evidence clauses 778
confessions 490, 492, 506–7
Crown 810–15
executive 326–7
fair trials 508
Hansard 225
improperly obtained 506–8, 526
natural justice 751, 753
ministerial statements 225
obscene publications 557, 558
police powers, personal liberty and 506–8
public interest immunity 810–15
Royal Commission 319
Scotland 506
terrorism 648–9
torture, obtained by 83–5, 430
tribunals 696

executive
accountability of 28, 107
acts, foreign affairs and 324–5
British nationality 444
certificates 326–7
Council and Commission of EU 83
Crown 85, 242
delegated legislation 88
evidence 326–7
finance 209–10
foreign affairs 324–7
freedom of information 297–8
House of Commons, scrutiny by 193
judiciary 88–92, 385, 394
legislature and 82, 87–8, 91–2
ministers 87
necessity, doctrine of 804
override 297–8
Parliamentary Ombudsman 719
police, formation of 83
President 85–6
public authorities 301, 305, 307
Scottish Executive 44–5
scrutiny 221
separation of powers 83, 85–92
services, management of 83
United States Constitution 85–6

executive agencies
administrative law 657–8, 664
chief executives 284, 286, 287
civil servants 284–6, 287, 293
creation of 284–5, 286, 287
ministerial responsibility 287

public expenditure 373
Treasury 360

Expenditure Committee 214–15
export controls 324
expression, freedom of see freedom of expression
expropriation 262
expulsion see deportation and removal
extradition 466–72

abduction, forcible 473
appeals 470, 471–2
arrest warrants 468–72
Commonwealth 467
death penalty, to countries with 468, 471
European Arrest Warrant 468, 469, 472
European Convention on Human Rights 473
habeas corpus 470, 781
hearings 469, 471
Home Secretary 470–2
international law 10
Ireland 467, 468
mutuality or reciprocity, absence of 472
political character, offences of a 472
rendition, practice of 473
treaties 467

extremist activity, intelligence on 610

fair trials 693, 669
appeals 694
compensation 797–8
contempt of court 395–6, 398–9
evidence, improperly obtained 508
independent and impartial tribunal 312, 389, 696,

702, 743, 753
judicial review 741, 775, 777
judiciary, independence of 391–2
military law 352
natural justice 743–6, 748, 751, 753
parliamentary privilege 234
planning 709
police 795
pre-trial publicity 430–1
proscribed organisations 649
public authorities 795
public inquiries 709
public interest immunity 815
silence, right to 490–1
sub judice rule 391–2
tribunals 696, 702, 703

Falklands War 118, 254, 264, 277, 328
federal systems 6–7, 64
finance 364–70 see also financial interests of

members
account, vote on 211
Appropriation Acts 211–12
authorisation for supply, statutory 211–12
Bill of Rights 1689 208
bills 200
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finance (continued)
budget 213–14
Comptroller and Auditor General 215
Consolidated Fund 211–12, 366–8
Contingencies Fund 212–13
Crown 208, 209–10
Estimates Committee 214, 218
executive 209–10
Expenditure Committee 214–15
expenditure, controlling 208–9
government accounting practices 369–70
government estimates 210–11, 214, 218
House of Commons 193, 204, 208–15
House of Lords 127, 204
judicial review 208–9, 734–5
legislation, authorisation by 208–9
local authorities 734–5
police 476
procedure 208–15
Public Accounts Committee 218
resolutions 210
Scottish Parliament 45
scrutiny 212–15
select committees 214–15
sessions 210
supply, system of 210–13
taxation 208–10, 213–14, 364–6
terrorism 642–3, 650
Welsh Assembly 47

financial interests of members
Bill of Rights 1689 240
cash for questions 235
civil servants 290–1
code of conduct 241
Committee on Standards in Public Life 239, 235
conflicts of interest 282
corruption 240, 282, 290
declarations of interest 237
directorships, resignation of 282
enforcing rules on, procedure for 239
House of Lords, membership of 241
immunity 240
interest groups 235
ministers 282–3
Neill Committee 241
Parliamentary Commissioner for Standards 239
parliamentary privilege 234–40, 241
patronage 234–5
payments 235–7, 240
Register of Member’s Interests 235, 237–9
register of peers’ interests, creation of 241
rewards 235–7
trade unions 236–7
voting 237

financial interests of peers 241
financial services industry, duty of disclosure of 643
Financial Services and Markets Tribunal 698

fingerprinting 488–9
firearms 627–32
First Lord of Treasury 270
Fiscal Stability Code 370
football matches, racist chanting at 556
footwear samples 489
forcible entry 582–4
foreign affairs 323–34

acts of state 259, 328–30
aggression, crime of 326
aliens, admittance or expulsion of 259, 324
Cabinet 323
common law 325
Commonwealth 340
country, restraining people from leaving the

259–60
customary international law 325
criminal law, state and diplomatic immunity and

326
diplomatic immunity 325–6
dualism 324
EC law 334
executive acts 324–5
executive certificates 326–7
executive evidence 326–7
Foreign and Commonwealth Office 279, 323–4,

611
import and export controls 324
international law and national law, relationship

between 324–5
monism 324
Prime Minister 323
recognition of foreign states 327
royal prerogative 259–60, 323–4, 327–8
state immunity 325–6
treaties and conventions 325

France
administrative law 659–60
judicial review 799
public/private law distinction 670
separation of powers 86, 87

franchise 153–6
Franks Committee 617, 663, 694, 696–7, 700–6,

708, 777
free movement of persons 450, 453, 465–6
freedom of assembly 431, 572–3

breach of peace 598
dispersal of assemblies 598
European Convention on Human Rights 572–3
freedom of expression 597
harassment 590
human rights 420, 422, 596–7
picketing 579–82
police powers 598
public assemblies on highway 597–8
public meeting, right of 574–6
sit-ins, squatting and forcible entry 582–4
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freedom of association 431, 572–4
civil service, vetting the 573–4
European Convention on Human Rights 572–3
GCHQ, trade union membership and 574
human rights 420, 422
Northern Ireland, establishment of Parades

Commission in 573
police 573
proscribed organisations 540–1
public meeting, right of 574–6
terrorist organisations, membership and

participation in 574
trade unions 574
uniforms, wearing political 574

freedom of expression 541–71 see also defamation
Bill of Rights 1668 225, 226, 227, 240
blasphemy 554–5
broadcasting, regulation of 547–52
breach of confidence 543, 569–71
censorship 543–7
civil proceedings 225–6
common law 543
contempt of court and 226, 396, 397, 543, 544
criminal proceedings 225–6, 544
defamation 562, 564, 566–8
data protection 543
definition 541
disaffection, incitement to 553–4
European Convention on Human Rights 541–2
freedom of assembly 597
government, accountability of 541–2
Hansard 225
House of Lords 240
Human Rights Act 1998 542–3, 548
injunctions 542
journalists’ sources, protection of 543
media 542–3
obscene publications 544, 556–62
official secrets 225–6, 619
parliamentary privilege 224–6, 227, 240, 543
Parliamentary proceedings 225
penalties and redress to someone damaged, issue

of 543
Press Complaints Commission 536
press, freedom of the 543
prior restraints 543–7
privacy 540, 543
public interest disclosure 543
public order 552–6
racial hatred, incitement to 555–6
religion, freedom of 541
sedition 552–3
state, offences against the 552–6
sub judice 226
terrorism 642
US Constitution 566
whistleblowing 543

freedom of information and open government 294–9
administrative rule-making 692
Bank of England 363–4
Citizen’s Charter 294
code of practice 298
confidentiality 297
contempt 298
Council of Ministers 127
data protection 296
economic interests, disclosure prejudicing the 297
enforcement 298–9
executive override 297–8
exemptions 286–7
fees 296
Freedom of Information Act 2000 295–9
human rights 422
Information Commissioner 297–8
ministerial responsibility 115
national security 296, 297, 599
public authorities 295–8, 692
publication schemes 296
requests 295–6, 299
Scotland 295, 299
white papers 294

freedom of the press 540, 543, 546, 620
freezing of assets 360–1, 650
fundamental rights see also human rights

Charter of Fundamental Rights of the EU 11, 138–9
constitution 7
EC law 11, 133, 138–9
entrenchment 7
Privy Council 341–2
rule of law 98–9

Gas and Electricity Consumer Council 306, 318
Gas and Electricity Markets Authority 310, 311,

313, 317
GCHQ (Government Communications

Headquarters) 599, 603, 606
abroad, acts committed 608
annual reports 609
disclosure of information 608–9
Foreign Secretary 67
freedom of association 574
interception of communications 607–8
political responsibility 608
trade unions 30, 574, 603, 612–7, 806

gender reassignment 515
general elections

calling 273
coalitions, formation of 21–2
constitutional conventions 21–2
legislative supremacy 78–9
majorities 32–3
Parliament, meeting of 188
Prime Minister 21, 273
turnout in 2005 election 34
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Germany 173–4
Gibraltar 446–7
Glorious Revolution of 1688 5–6, 14, 32
government 7, 31–4 see also government departments

accountability 107–22, 541–2
accounting practice 369–70
bills 82, 197–9
compensation 670
constitutions 7
Crown, powers of 32
evolutionary development of 31–2
freedom of expression 541–2
good government, rules of 25–6
immunity 806–7, 810–15
legitimate expectations 756–7
minority government 33
Northern Ireland 40
public interest immunity 810–15
public opinion 33
restraints on 33
rule of law 99, 100–1

Government Communications Headquarters see
GCHQ (Government Communications
Headquarters)

government departments 279–70, 668, 691
bills 194
Cabinet 274
civil servants 285–6
collective ministerial responsibility 111
definition 279
dissolution 280
immunity 807, 808
list of 279
maladministration, ministerial responsibility for

115–16
ministers 115–16, 280
Prime Minister 272
secrecy 111
transfer of functions 279–80

governors-general 340
Great Britain, meaning of 35
Greater London Authority, elections and 175
green papers 194
Guantanamo Bay 94–5, 268, 473, 625
guardianship of infants 262–3
guillotine, use of 197

habeas corpus 781–3
appeals 782, 783
bail 502
detention 501–2, 781–3
emergencies 635, 637
extradition 470, 781
immigration 459
judicial review 782–3
liberty and security, right to 502, 782–3
martial law 634

mental patients 781–3
police powers, abuse of 501–2
rule of law 96, 98
Scotland 783
ultra vires 782

Hansard 18, 225, 229, 232–3
Harare Declaration 339–40
harassment, protection from 590–1

animal rights protestors 590–1
course of conduct 590
freedom of assembly 590
home, demonstrating outside someone’s 590
injunctions 590, 591
race discrimination 423–5
restraining orders 590
threatening, abusive or insulting behaviour 587

Health and Safety Commission 306
Health and Safety Executive 306
health and social services 698
Health Service Commissioner 722
heard, right to be 750
Henry VIII powers 679, 681, 686
hereditary peers 180–4, 186–7, 207, 258
high commissioners 340
High Court 22, 382, 387
highway

freedom of assembly 597–8
obstruction of 580, 581, 589–90
picketing 580, 581

HM Inspectorate of Constabulary 476
home, demonstrations outside person’s 590
Home Office and Home Secretary 279

British nationality 444, 448
emergency powers 637
extradition 470–2
miscarriages of justice 414
police 474, 476–7, 510–11
security service 602, 605–6

home, right to respect for the see private life and
home, right to respect for

homelessness 696
Hong Kong 446
honours, award of 257, 260–1
House of Commons 153 see also House of

Commons and House of Lords, conflict
between, House of Commons, functions of,
House of Commons, membership of, Parliament

Acts of Parliament 68
Clerk of the House of Commons 190
Comptroller and Auditor-General 376
contempt of the house 224
dominance of 54
Home Affairs Committee 623–4
Parliament Act 1911 6
parliamentary privilege 223–34
security of 191
standing orders 68
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House of Commons and House of Lords, conflict
between 202–8

amendment of bills by Lords 202–3, 206
constitutional crisis 204
deadlock 203
delegated legislation 206–7
House of Lords, reform of 207–8
money bills 204
Parliament Acts 1911–49 203–7
peers, creation of 203–4
royal assent after approval by Commons only

204–5
Salisbury Convention 205, 206
Wakeham Commission 206–7, 208

House of Commons, functions of 192–222
administration, scrutiny of 215–21
constitutional watchdog, as 221–2
executive, scrutiny of 193
expressive function 193
finance 193, 208–15
grievances, redress of 193
informing function 193
legislative function 193, 195–202
specialist committees, work of 193
teaching function 193

House of Commons, membership of 176–80 see also
Members of Parliament

administration 190–1
age 176
aliens 177
amendment of rules on 63–4
armed forces 178
bankrupts 176
Chiltern Hundreds 179
civil servants 178
corrupt or illegal practices, persons found guilty of

177
Crown, office-holders of the 177–8
disqualification 22, 176–80
expulsion 177
House of Commons Commission 190–1
Irish legislature, members of 178
judiciary 22, 178
legislative supremacy 54, 63–4
legislatures, members of foreign 178
Lords Spiritual, disqualification of 177
Manor of Northstead 179
mental patients 176
ministers 21, 177–8, 179
office-holders, disqualification of 177–9
peers 176, 179–80, 183, 203–4
police force, members of 178
previous convictions, persons with 177
profit, acceptance of offices of 178–9
treason 177

House of Lords 192, 383–4 see also House of
Commons and House of Lords, conflict

between, House of Lords, membership of,
Parliament

abolition of 63–4, 73–4
Acts of Parliament 67-8
appeals 76, 383–4
arrest, freedom from 240
bill of rights 73–4
bills 199–200
Cabinet 274
contempt 241
Court of Appeal, as 382
criminal appeals 382
delegated legislation 684–5
disqualified members, right to remove 241
freedom of speech 240
High Court 382
judges

abolition of judicial role 384
independence of 393
qualifications 383

legislative procedure 153
Lord Chancellor 190, 383–4, 406, 407
money bills 27
Offices Committee 190
parliamentary privilege 240–41
precedent 384
revising chamber, as 153
Scotland 76
separation of powers 90–1
Speaker of 406, 407
Supreme Court 384
Treaty of Union 1707 76

House of Lords, membership of 180–7
absence, leave of 185–6
allowances 185–6
amendment of rules on 63–4
appointments 181, 186–7
arrest, freedom from civil 240
attendance 185, 186
bishops 177, 180, 182, 184
Cabinet members 184–5
Committee on Privileges 241
contempt, committal for 241
disclaimer of title 183
disqualification 184, 241
diversity 388
elections 186–7, 207
exclusion of disqualified persons from House 241
expenses 185–6
financial interests 241
freedom of speech 240
function of, reform according to 186
hereditary peers 180–4, 207, 258

election of 183
removal of 183–4, 186–7
Scotland 183
Treaty of Union 183
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House of Lords, membership of (continued )
judges 180, 181, 388
Law Lords 180, 181–2, 184
legislative role of 184–5
life peers 64, 180–1, 184
Lords Spiritual 177, 180, 182, 184
ministers 179
mixed system of election and appointments 186–7
obligations of membership 185–6
peers 77, 180–4, 271
political composition 184–5
Prime Minister’s involvement in appointment of

life peers 181
reform 183, 186–7
register of peers’ interests 241
salaries 185–6
Scotland 77, 183, 383
size of membership 184

human rights see also European Convention on
Human Rights, fundamental rights, Human
Rights Act 1998

common law 420–1
freedom of assembly and association 420, 422
open government 422
Parliament, role of 421–2
search warrants 420
telephone tapping 421
Universal Declaration of Human Rights 1948 103

Human Rights Act 1998 432–41
acts of state 330
administrative law 658–9, 664, 667, 669
armed forces 806
BBC 550–1
broadcasting 549
compensation 785, 787–9, 792, 797–8
damages 437, 797–8
declarations of incompatibility 18, 73, 91, 268,

435–6, 764
declaratory judgments 764
delegated legislation 679, 680, 681, 686, 688–9
emergencies 638–9
European Convention on Human Rights 83,

432–4
freedom of assembly and expression 542–3, 548,

597–8
immigration 455, 456, 459
implied repeal doctrine 70
injunctions 438
Iraq, invasion of 330
Joint Committee on Human Rights 441
judicial review 737, 741–2, 764, 769, 771, 778
judiciary 437, 439–41

damages for judicial acts 798
independence of 389, 390–1, 393–4

legislative supremacy 69, 72–3, 78
local government 673
Members of Parliament 225

military law 350–1, 356
natural justice 743
OFCOM 549
official secrets 619–20
Orders in Council 268
parliamentary sovereignty 434–6, 440
Press Complaints Commission 535–7, 547
privacy 438, 514, 537–40
proscribed organisations 649
public authorities 295, 436–8, 550–1, 785, 787–9,

792, 797–8
proportionality 737
public authorities 769
public inquiries 709
public meeting, right of 575
public/private law distinction 671
religious bodies 438
remedial orders 73, 436, 680, 686
royal prerogative 268
rule of law 100
Scotland 671
security and intelligence 601
separation of powers 91–2
standing 771
statements of compatibility 69, 441
statutory interpretation 18, 333, 435–7
taxation 365
terrorism 640, 641, 653–4
tribunals 671, 703
victims 437, 771

hunting 68–9, 206–7
Hutton Inquiry 119, 395
hybrid bills 202
Hyde Park, public meetings in 575

Ibbs Report 284
identity cards 450
immigration 450–9 see also asylum seekers

abode, right of 451–2, 453
Administrative Court 458
appeals 456–9, 694
Asylum and Immigration Tribunal 778
British nationality 443
carriers, penalties on 454
Commonwealth 451–2, 455
criminal offences 454
deportation and removal 450–3
enter the UK, right of British subjects to 451
EC law, freedom of movement and 453, 465–6
European Convention on Human Rights 452, 457
European Economic Area (EEA) 453
habeas corpus 459
Human Rights Act 1998 455, 456, 459
illegal entry 454, 462–3, 740
Immigration Appeal Tribunal; 698
Immigration Rules 455–6, 459
indefinite leave to remain 453–4
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immigration (continued )
Ireland 453
judicial review 456, 458–9, 778
leave to enter and remain 453–4, 455–8
nationality discrimination, EC law and 465
patrials 451–2
passports 455
royal prerogative 450–1
Scotland 459
sex discrimination 432
ships or aircraft, crews of 454
visa nationals 453
work permits 455

immunity see also public interest immunity
armed forces 343, 788
barristers 389
county courts 390
Crown 261–2, 786–7, 789, 802–3, 806–15
diplomatic immunity 325–6
financial interests of members 240
Human Rights Act 1998 437
judges 389–90, 437
magistrates 390
Members of Parliament 224, 225
military law 356–7
National Health Service 306
picketing 581–2
police 511–12, 795
public authorities 306, 315–16, 786, 795
royal prerogative 261–2
rule of law 100–1
state immunity 325–6
witnesses 389

impartiality 290–1, 713, 743–5, 750
impeachment 100–1, 108, 415
implied repeal doctrine 15, 61–2, 69–70, 147
imports 324, 559
incitement to disaffection 553–4
incitement to racial hatred 555–6
incitement to terrorism abroad 646, 649
incommunicado, right not to be held 491–2
indecency 544, 545, 558–61
Indemnity, Acts of 58–9, 94, 179, 635–6
independence of the judiciary 381, 388–95

civil actions, immunity from 389–90
Constitutional Reform Act 2005 388, 394
criticism, political and parliamentary 390–2
detention of terrorists suspects without trial 390–1
dismissal 392
executive 394
fair trials 391–2
House of Lords, political process and 393
Human Rights Act 1998 389, 390–1, 393–4
immunity 389–90
independent and impartial tribunal 389
Judges’ Council 394
legislative supremacy 54

Lord Chancellor 388–9
media 393–4
misconduct 392
Parliament, accountability of 404
political process 393–5
removal 392–3
retirement age 392
salaries 389
Scotland, security of tenure in 392–3
security of tenure 389, 392–3
select committees 394
separation of powers 84, 88–9, 92
sub judice rules, fair trials and 391–2
Supreme Court 392, 393

Independent Police Complaints Commission 422,
504–6

conduct matters 505
creation of 504
criminal proceedings 505
death or serious injury matters (DSI) 505
employed by police, conduct of people 505
life, right to 628
use of lethal force 628

India 338
individual ministerial responsibility see ministerial

responsibility
industrial action 637 see also miners’ strike,

picketing
industrial policy 377–8
informants 520
information see freedom of information
Information Commissioner 297–8, 529, 530–1
inhuman or degrading treatment 94, 460, 462, 463,

651, 798
injunctions

breach of confidence 539–40, 569
contempt of court 403–4
Crown 762
damages 808–9
freedom of expression 542
harassment 590, 591
Human Rights Act 1998 438
judicial review 762–3, 765, 772
privacy 539–40
sit-ins, squatting and forcible entry 584
undertakings 809

innocence, presumption of 646
inquiries 710–14 see also public inquiries

administrative law 663
contempt of court 712, 713
costs 714
disasters 710–11
impartiality 713
inquisitorial procedure 712–13
judiciary 394–5, 712–14
media 713
ministers 118–19, 713–14
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