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INTRODUCTION

War Today

War is a profound topic—Ilike truth, love, death, or the divine.
Intellectuals from every field have cut their teeth on it: politi-
cal scientists, historians, ethicists, philosophers, novelists, and
literary critics. But war is not one thing, always and every-
where. People write about the wars of their own time and their
own country.

The wars of my time and my country—the America of the
“postwar” half century—have been varied. We have fought a
cold war, postcolonial wars, and innumerable metaphoric wars
on things like “poverty” and “drugs.” Our military has inter-
vened here and there for various humanitarian and strategic
reasons. The current war on terror partakes of all these. When
framed as a clash of civilizations or modes of life—secular and
fundamentalist, Christian and Muslim, modern and primitive—
the war on terror is reminiscent of the Cold War.

Like the Cold War, the war on terror seems greater than the
specific conflicts fought in its name. It transcends the clash of
arms in Iraq or Afghanistan. On their own, those wars resem-
ble postcolonial and anticolonial conflicts from Algeria to
Vietnam. When we link the war in Afghanistan to women’s
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rights or the war in Iraq to the establishment of democracy, we
evoke the history of military deployment for humanitarian
ends. In our broader political culture, the phrase “war on ter-
ror” echoes the wars on drugs and poverty as the signal of an
administration’s political energy and focus. At the same time,
the technological asymmetries of battling suicide bombers
with precision guided missiles and satellite tracking has made
this war on terror seem something new—as has the amorphous
nature of the enemy: dispersed, loosely coordinated groups of
people or individuals imitating one another, spurring each
other to action, within the most and the least developed soci-
eties alike.

Strictly speaking, of course, terror is a tactic, not an enemy.
We use the phrase “war on terror” not only to disparage the
tactic, but to condense all these recollections in a single term.
By doing so, we situate this struggle in our own recent history
of warfare. The phrase also frames the broader project with
fear, and marks our larger purpose as that of reason against un-
reason, principle against passion, the sanity of our commercial
present against the irrationality of an imaginary past. In this
picture, we defend civilization itself against what came before,
what stands outside, and what, if we are not vigilant, may well
come after.

It is not novel to frame a war in the rhetoric of distinction—
us versus them, good versus evil—nor to evoke a nation’s
history of warfare each time its soldiers are again deployed.
When we call what we are doing “war,” we mean to stress its dis-
continuity from the normal routines of peacetime. War is differ-
ent. To go to war means that a decision has been taken: the sol-
dier has triumphed over the peacemaker, the sword over the
pen, the party of war over the party of peace. Differences among
us are now to be set aside, along with the normal budgetary con-
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straints of peacetime. This is serious and important—a time of
extraordinary powers and political deference, of sacrifice and
national purpose.

The point about war today, however, is that these distinc-
tions have come unglued. War and peace are far more continu-
ous with one another than our rhetorical habits of distinction
and our wish that war be truly something different would sug-
gest. A phrase like “the war on terror” can evoke so much pre-
cisely because wars of metaphor have blurred with the wars of
combat on the ground. The distinction between them is far
more tactical assertion than material fact.

This can be easier to see in hindsight. Take the Cold War. It
was an enormous military and diplomatic—and economic and
ideological—struggle, carried on by the political, military, and
commercial elites of both superpowers for more than a genera-
tion. At the same time, until the Soviet Union’s surprising col-
lapse, it was always plausible to insist that the Cold War had
long ago ended, that the many proxy wars and great power in-
terventions we now remember to have taken place in its name
each had its own more specific logic, and that the long and sta-
ble peace between the blocs was itself frozen, rendering the
thetoric of “Cold War” a somewhat retro political vocabulary
for justifying this or that policy priority. In this account, rela-
tions between the blocs were governed not by the law of war,
but by the stable law of “coexistence.”

Was it war—or was it peace? Looking back, as historians,
we could argue either way, for surely the Cold War was both a
titanic global struggle and a period of remarkable stability
among the great powers. Throughout the period, however, ex-
perts and politicians, citizens and pundits disagreed about
which to emphasize. And their disagreements had stakes for
policy and politics. Was détente a dramatic “opening,” or the
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belated recognition of an established order among the world’s
powers? Was the nuclear standoff itself the end of history, at
least the history of great power military struggle? Or would
that end only come after we had accelerated our spending on
arms to a level unsustainable for our adversary? As these ques-
tions have become matters for historical interpretation, it is
easier to see positions about them arrayed on a spectrum, and
to treat those who would argue one or the other as straining in
a way that seems tendentious or partisan. We feel we can tell
something about someone who argues one way rather than the
other—something about his or her politics or personality. Dis-
tinguishing war from peace is both a serious political decision
and a symbol of partisan positioning.

There are parallels in our current “war on terror.” Should
we have responded to September 11 as an attack—or as a terri-
ble crime? Are the prisoners held at Guantanamo enemy com-
batants, criminals, or something altogether different? These
are partly questions of tactic and strategy, about the appropri-
ate balance between our criminal justice system and our mili-
tary in the struggle to make the United States secure. Strategic
debates about the relative merits of offense—taking the fight
to the enemy abroad—and defense here at home are likewise
framed by the question of whether this is, in fact, a war we are
fighting. But security is a feeling as much as a fact, and these
are also questions of political interpretation. We can imagine a
spectrum of positions, from insistence that the country remain
on a war footing, at home and abroad, to the view that we
treat the problem of suicide bombing or terrorist attacks as a
routine cost of doing business, a risk to be managed, a crime
to be prevented or aggressively prosecuted.

In short, the boundary between war and peace has become

something we argue about, as much or more than something
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we cross. War today is both continuous with—and sharply dis-
tinguishable from—peace. As policy, the difference will be one
of degree—what balance of policing and military action? What
balance of offense and defense? But these differences are also
matters of ideology and political commitment. War today is
both a fact and an argument.

This book follows the threads of these two observations—
the increasing continuity between war and peace, on the one
hand, and the continued rhetorical assertion of their distinc-
tiveness, on the other—to understand what makes the wars of
our time and place unique. Both threads lead to law. It has be-
come routine to observe the omnipresence of law in our peace-
time culture. The same has become true for war, and the result
has knit war and peace themselves ever closer together. War-
fare has become a modern legal institution. At the same time,
as law has increasingly become the vocabulary for international
politics and diplomacy, it has become the rhetoric through
which we debate—and assert—the boundaries of warfare, and
insist upon the distinction between war and peace or civilian
and combatant. Law has built practical as well as the rhetorical
bridges between war and peace, and is the stuff of their con-
nection and differentiation.

To understand—and accept—these continuities between the
politics and practices of war and peace, we must understand
more clearly what it means to say that warfare has become a
legal institution. When we think of war as sharply distinct from
peace, it is easy to imagine it also as outside of law. War is often
the exception to the routine legal arrangements of peacetime;
contracts, for example, routinely exempt acts of war alongside
“acts of God.” If we pause to think about the law relevant to
war, we are likely to focus on international rules designed

to limit the incidence of warfare, from the ancient “just war”
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tradition, to the institutional machinery set in place by the
United Nations Charter to “save succeeding generations from
the scourge of war.” Or the many disarmament treaties limiting
the use or availability of the most heinous weapons—exploding
bullets, gas, chemical, or nuclear weapons. Or the rules of hu-
manitarian law regulating the treatment of prisoners of war or
those wounded on the battlefield. We are likely to think of
these rules as coming from “outside” war, limiting and restrict-
ing the military. We think of international law as a broadly hu-
manist and civilizing force, standing back from war, judging it
as just or unjust, while offering itself as a code of conduct to
limit violence on the battlefield. Indeed, it is common to asso-
ciate this entire legal universe with the International Commit-
tee of the Red Cross, itself borrowing something from the neu-
tral and humanirtarian image of its Swiss hosts.

But law is relevant to war in many other ways. The mili-
tary, like other public and private bureaucracies today, oper-
ates in war and peace against the background of innumerable
local, national, and international rules regulating the use of
territory, the mobilization of men, the financing of arms and
logistics and the deployment of force. Taken together, these
laws can shape the institutional, logistical—even physical—
landscape on which military operations occur. Today’s mili-
tary is also itself a complex bureaucracy whose managers dis-
cipline their forces and organize their operations with rules.
Armies have always been disciplined by rules, usually legal
rules. The national regulations by which Nelson disciplined the
Royal Navy at Trafalgar were tough, parallel to those of British
criminal law of the era. Under the Articles of War, a man could
be hanged for mutiny, treason, or desertion. Routine discipline
was to be enforced through flogging and “starting,” or striking

a man across the back with a rope or rattan cane.
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The interesting point is that in Nelson’s day, these rules were
distinct both from contemporaneous international legal de-
bates about the “justice” of warfare and from the rules govern-
ing the French and Spanish fleets. In the years since, as the mil-
itary has become a more complex modern bureaucracy, linked
to the nation’s commercial life, integrated with civilian and
peacetime governmental institutions, and covered by the same
national and international media—and as our ideas about law
have themselves changed—the rules governing military life
have merged with the international laws about war to produce
a common legal vocabulary for assessing the legitimacy of war,
down to the tactics of particular battles. Was the use of force
“necessary” and “proportional” to the military objective—were
the civilian deaths truly “collateral?” What is difficult to under-
stand is the extent to which this vocabulary—of just war,
legitimate targeting, proportionate violence, and prohibited
weaponry—has been internalized by the military. Not every
soldier—not every commander—follows the rules. Rules are
bent and ignored. Rules are violated. But this is less surprising
than the astonishing way the legitimacy of war and battlefield
violence has come to be discussed in similar legal terms, by mil-
itary professionals and outside commentators alike. As such,
law today shapes the politics, as well as the practice, of warfare.

In the first chapter of this book, I explore the political
context within which this merger of law and war has become
significant. The forms war and law assume vary with the na-
ture of politics and statecraft. The legalization of our political
culture, and the emergence of a global policy class of experts
who respond to the same media and speak the same language,
has altered the relationship between war and law. It is only in
this context that we can understand what it means that lawyers
are increasingly forward deployed with the troops, or that
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planned targets are routinely pored over by lawyers. This is the
context in which it seemed sensible for opponents of the Iraq
conflict to frame their opposition in legal terms. The war, they
said, was #llegal. For all his contributions to legal codification,
it is hard to imagine Napoleon consulting a lawyer to discuss
targeting. In the same way, it would have been bizarre to op-
pose Hitler’s invasions—Iet alone the Holocaust—principally
because they were #llegal.

The emergence of a powerful legal vocabulary for articulat-
ing humanitarian ethics in the context of war is a real achieve-
ment of the intervening years. What does it mean, however, to
find the humanist vocabulary of international law mobilized
by the military as a strategic asset? How should we feel when
the military “legally conditions the battlefield” by informing
the public that they are entitled to kill civilians, or when our
political leadership justifies warfare in the language of human
rights? We need to remember what it means to say that com-
pliance with international law “legitimates.” It means, of course,
that killing, maiming, humiliating, wounding people is legally
privileged, authorized, permitted, and justified. At the same
time, how should the U.S. military itself react to the escalating
public demand that it wage war without collateral damage—
or to the tendency to hold the military to an ever higher stan-
dard as its technological capabilities increase?

The legalization of modern warfare has a history. It is cus-
tomary to relate changes in modes of warfare to the political
history of ideas about sovereignty and the nation, and to
changes in the material and technological capacities of the mil-
itary profession. But the changing nature of warfare is also a
function of changing ideas about law. The second chapter of
this book explores that story. When law saw 7zse/f as an au-
tonomous discipline, external to the institutions it regulated, it
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was more difficult for legal ideas and rules to infiltrate the mil-
itary professions, or to become the political vocabulary for as-
sessing the legitimacy of strategy and tactic. When the legal
profession understood law as a framework of sharp distinc-
tions and formal boundaries, it was easier to think about war
and peace as sharply distinguishable legal statuses, separated
by a formal “declaration of war.”

As late as 1941, it seemed natural for the United States to
begin a war with a formal declaration, as Congress did in re-
sponse to Pearl Harbor. In the lead-up to both world wars, the
United States carefully guarded our formal status as a “neutral”
nation until war was declared. That Japan attacked the United
States without warning—and without declaring war—in viola-
tion of our neutrality was a popular way of expressing outrage
at the surprise attack. In the years since, the formal status
of neutrality has eroded. Moreover, when Israel launched a
preemptive strike against Iraqs nuclear capability, there was
plenty of outrage—but it was not expressed as a failure of
warning or declaration. Something had changed. In the late
nineteenth century, law provided a set of categories and dis-
tinctions whose violation could seem an outrage. These cate-
gories persisted thru the middle of the last century, and their
vocabulary of distinction is with us still. Meanwhile, however,
the broad legitimacy of warfare and military tactics were not
evaluated in legal terms prior to the Second World War. A le-
gal institutional process and doctrinal vocabulary for doing so
had begun to be developed for that purpose by the start of the
twentieth century, but it would only catch on after 1945. As a
result, across the twentieth century, the legal experience of war
reversed. The categories came to seem far too spongy to be the
occasion for outrage, while in a broader sense, warfare had be-

come a legal institution.
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Across the twentieth century, more antiformal and flexible
ideas about law joined hands with a more professional and bu-
reaucratic idea about warfare to make the interrelationship be-
tween law and war more pronounced. And it became far easier
to think of war as a matter of “more or less,” separated from
peace (as belligerents were separated from neutral powers)
more by the political claim to be engaged in the serious busi-
ness of war than by any formal or institutional boundary.
These changes had particular significance for efforts to restrain
warfare through law. The humanist legal strategy of standing
outside the military while insisting upon compliance with ex-
ternal humanitarian standards was joined by efforts to infil-
trate the military with bureaucratic legal restrictions. Today’s
humanitarians blend these two strategies, seeking to restrain
war’s violence by oscillating between external denunciation
and internal partnership with colleagues in the military. In
large measure, their strategies have been successful. Military
professionals find the same external standards conditioning
the political environment within which war is fought, and use
the same internal norms of conduct to mobilize and discipline
the force. Military and humanitarian professionals are speak-
ing the same legal vocabulary.

All this was in place by the end of the Cold War. Since
then, of course, the international order has been dramatically
transformed. The emergence of a global economic and com-
mercial order has amplified the role of background legal regu-
lations as the strategic terrain for transnational activities of all
sorts, including warfare. Sharp boundaries between the politi-
cal and institutional cultures of the first, second, and third
worlds have dissolved, heightening the significance of the
shared legal language of the world’s political elites. In the years
after the fall of the Berlin Wall, the humanitarian institutions
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and professions that call themselves “civil society” quickly be-
came mote prominent players on the world stage, heightening
the significance of their humanitarian and human rights vo-
cabulary for global political and legal debate. The legacy of
successful—and decidedly unsuccessful—partnerships between
global humanitarian, diplomatic, and military actors over the
last decade has complicated all of their relationships to an in-
creasingly shared legal vocabulary.

It is not new to observe that at the same time, the nature of
warfare has itself changed. The Second World War—a “total”
war, in which the great powers mobilized vast armies and ap-
plied the full industrial and economic resources of their nation
to the defeat and occupation of enemy states—is no longer the
prototype. Experts differ about what is most significant in the
wars that have followed. Our wars are now rarely fought be-
tween roughly equivalent nations or coalitions of great indus-
trial powers. They occur more often at the peripheries of the
world system, among foes with wildly different institutional,
economic, and military capacities. The military increasingly
trains for tasks far from conventional combat: local diplo-
macy, intelligence gathering, humanitarian reconstruction, ur-
ban policing, or managing the routine tasks of local govern-
ment. It is ever less clear where the war begins and ends—or
which activities are combat, which “peacebuilding.” In combat,
enemies are dispersed and decisive engagement is rare. Battle
seems at once intensely local and global in new ways, as infor-
mal networks of fellow travelers exploit the financial and com-
munications infrastructures of the global economy to bring
force to bear here and there, or global satellite systems guide
precision munitions from deep in Missouri to the outskirts of
Kabul. Violence itself seems to follow patterns better under-
stood by study of epidemiology or cultural fashion than military
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strategy. Taken as a whole, the political, cultural, and diplo-
matic components of warfare, both globally and within the
sphere of battle, have become more salient.

The third chapter of this book explores the significance of
war’s legalization for these developments. As many in our own
military have already well understood, there are new opportu-
nities for creative strategy. They have a term for the waging of
war by law—*“lawfare.” In today’s asymmetric wars, moreover,
law can be weaponized quite differently by our own techno-
logically sophisticated forces and by the dispersed groups of
terrorists and insurgents against whom they have found them-
selves in combat. At the same time, the legalization of warfare
offers new opportunities for those who seek to restrict the use
and violence of military force. Millions of people marched
against the Iraq war buoyed by the claim that the war was an
illegal violation of the UN Charter.

But there are not only opportunities. In the last part of the
book, I focus on what can go wrong when humanitarian and
military planners share the same legal strategic vocabulary—
wrong for humanism, and wrong for warfare. The relatively
stable modern legal management of warfare has been put un-
der new stress with the rise of asymmetric modes of warfare.
Indeed, the twentieth-century model of war, interstate diplo-
macy, and international law are all unraveling in the face of
low-intensity conflict and the war on terror. Most worryingly,
the legalization of warfare has made it difficult to locate a mo-
ment of responsible political discretion in the broad process by
which humanitarians and military planners together manage

modern war.
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The Political Context for War

Nearly two hundred years after he made the observation,
Clausewitz remains correct: war is still the continuation of poli-
tics by other means. In broader terms, modern war reflects mod-
ern political life. In large measure, our modern politics is legal
politics: the terms of engagement are legal, and the players are
legal institutions, their powers expanded and limited by law.
The tools and outputs of the political process are often legal
norms; the tactics of political maneuver now moves in an in-
creasingly complex legal process. We are not surprised by the
number of politicians—not to mention lobbyists and political
professionals—who are lawyers. To say that war is a legal institu-
tion is not only to say that war has also become an affair of rules
or the military a legal bureaucracy. It is also to say something
about the nature of the politics continued by military means.
Looking back, it is easy to see that warfare was altogether
different in a political order of independent princes making
war with private armies than it would be after the establish-
ment of a Europe-wide order of states mobilizing national
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armies to defend the national interest. Likewise, when most of
the world was governed by a few European colonial powers,
warfare was different than it would become after decoloniza-
tion, when national and international politics everywhere was
organized through more or less integrated “nation-states.” To
understand modern war, we must understand the global—and
national—context within which the politics of peace and war
are waged.

Although the world’s surface remains organized in territo-
rial nation-states, each, at least in name, absolutely sovereign,
the international political system today is a far more complex
muldlevel game than the rows of equivalent national flags
arrayed at UN headquarters would suggest. States and their
governments differ dramatically in powers, resources, and
independence. There is something audacious—and terribly
misleading—about calling them all states and respecting their
nominal leaders as “sovereign.” Even in the most powerful and
well-integrated states, moreover, power today lies in the capil-
laries of social and economic life. Governments are no
longer—if they ever were—the only or the predominant po-
litical actors. Vast networks of citizens, commercial interests,
civil organizations, and public officials determine much of
what any government, or any president, is able to say or do.

Moreover, we have become accustomed to the vulnerability
of our national economy—and our own jobs—to global eco-
nomic forces. We understand that our nation is not “sover-
eign” in any absolute sense when it comes to economic mat-

ters. American trade law scholar John Jackson put it this way:

Interdependence may be overused, but it accurately de-
scribes our world today. Economic forces flow with great

rapidity from one country to the next. Despite all the talk
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about sovereignty and independence, these concepts can
mislead when applied to today’s world economy. How “sov-
ereign” is a country with an economy so dependant on trade
with other countries that its government cannot readily af-
fect the real domestic interest rate, implement its preferred
tax policy, or establish an effective program of incentives for
business or talented individuals? Many governments face
such constraints today including, increasingly and inevitably,
the government of the United States.!

The difficulty comes in extending this realization to the world
of public policy, and to questions of war and peace.

It is no surprise that national leaders who sought power with
domestic legislative agendas find themselves drawn to foreign
affairs—and favoring the military and the bully pulpit to ad-
vance their agenda. Any president would be tempted to use the
media and the military for all manner of projects, and to blur
the boundary between “real” and metaphoric war. We only
need to remember how road bills were passed and the interstate
was built during the early Cold War as an exercise in “national
security.” Nor is it surprising that presidents should so often
use the military and media together. The Cold War was fought
commercially and culturally more often than militarily—and
by racing to put a man on the moon. The only hot wars
and military campaigns—Korea, Vietnam, Nicaragua—were
smothered in hostile media attention by the end. It is not sur-
prising that we sent messages with our arms budgets more of-
ten than we sent missiles. Or that we got more traction from
our music and movies than all our spies and diplomats.

But, of course, no president is able to pull the levers of me-
dia and military power alone. To say that the Pentagon re-
ports to the president as commander in chief is a plausible, if
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oversimplified, description of the organizational chart. But
it is not a good description of Washington, D.C. There are
the intelligence agencies, the president’s own staff, the politi-
cal consultants and focus groups. Born alone, die alone,
perhaps—but sovereigns do not decide alone. The bureaucra-
cies resist, the courts resist, the dead weight of inertia must be
overcome. We must remember that half of Washington wakes
up every morning to ensure the president does not succeed.
Although scholars have long debated the constitutional pow-
ers of the president and Congress in matters of war and peace,
the Constitution is not a reliable description of the way our
political system—or power in our world—is constituted. The
decision to make war belongs neither to the president nor to
Congress, any more than other policy initiatives spring whole
from the political commitments of individual politicians or
are the product of disembodied entities we refer to as the “leg-
islature” or the “executive.” These decisions are imagined, de-
signed, debated, defended, and adopted by people in an ex-
tremely wide range of institutional settings, in the United
States and abroad.

Those who share the war power with the president are not
the world’s citizens. Even the voting citizens of the great military
powers participate primarily as an imagined audience for media
presentations of government action. Political leaders today act in
the shadow of a knowledgeable, demanding, engaged, and insti-
tutionally entrenched national and global elite. The people who
push and pull on governments are not all statesmen or diplo-
mats or government officials. By and large, they are profession-
als and experts—lawyers, economists, businessmen, academics,
journalists, and the like—who work in a wide range of private
and public institutions. These professional elites, at home and
abroad, are the political context for war.
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As a result, expert consensus can and does influence the poli-
tics of war—consensus, for example, that Iraq had weapons of
mass destruction, that American credibility was on the line,
that something must be done, that dominos would surely fall.
We now know that although September 11 opened a window
of plausibility for the invasion of Iraq, the campaign had al-
ready long been under way—and not simply because the lead-
ership, the Bush family, say, was “obsessed” with Iraq, but also,
and more importantly, because an entire administrative ma-
chine had been set in motion, with its own timetables and
credibility requirements. The invasion incubated there, in the
background, built momentum through hundreds of small de-
cisions, budgetary, administrative, political, rhetorical, public,
and private. In some sense, of course, Bush could have called
the whole thing off, and without his enthusiasm all that mo-
mentum may never have built. The interesting point, however,
is that by the time we focused on “the president deciding,” it is
not at all clear how much room to maneuver he still had. “The
United States” had made a commitment to overthrow Saddam
Hussein—a commitment whose political and bureaucratic mo-
mentum could not easily have been stopped without incurring
all manner of further costs—long before the decision came to
the president—Iet alone the UN Security Council—for explicit
decision.

The assessments of background elites are matters of ideo-
logical commitment as well as professional judgment. They
can be incredibly stable, outlasting one leader after another,
like the broad establishment consensus in the United States
about the importance and meaning of “containing” the Soviet
Union throughout the Cold War period. But elite opinion can
also change—sometimes quite rapidly. This can happen when

new facts come to light, or simply because some segment of
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the political class loses heart or finds itself stirred to a new
fashionable cause. The rise and fall of consensus among po-
litical elites is also a matter of debate and constant formal and
informal renegotiation among those elites. Sunday morning
television, the op-ed pages of the elite newspapers, conversa-
tions in boardrooms and dinner tables all contribute to the
negotiation of political aims and limits for war. This was
clearly visible in the fallout from the prisoner abuse scandals
in the Iraq war. They affected the status of forces among
elites debating all manner of broad and narrow issues relating
to the conflict and to America’s place in the world. Both na-
tionally and internationally, they influenced perceptions of
the relative power of the American military and civilian
leadership—and of the power of the American “hegemon”
more broadly.

Of course, the political context for the use of force is differ-
ent in every nation. Despite the formal institutional similarity
of national governments—they all have foreign ministries, de-
fense ministries, health ministries, just as every American state
has a state bird and flower—these institutional forms will only
rarely reflect parallel political cultures. This is easy to see
where the national state is weak and local warlords control au-
tonomous militia. But it is no less true in nations like Canada
where the national political consensus sanctions the use of
force primarily for peacckeeping. Or, as in Japan, where the
main levers of national power are financial and institutional
rather than cultural or military. Or in Brussels, where the Eu-
ropean Union has no significant military—or media—Ilever,
but only law and regulation. It is not surprising that Europe
would respond to the foreign policy challenges posed by the
fall of the Berlin Wall by extending its regulatory regime east-
ward, arriving in one after another nation with the promise of
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membership and the thousands of pages of legal “acquis
communitaire” through which the regimes of Central and
Eastern Europe would be changed. Elites pursue foreign policy
agendas—perhaps to change the regimes in their immediate
neighborhoods—with the institutional machinery, financial
resources, and legal powers they have.

As a result, the global political system is an uneven fabric
of quite different, often mal-aligned institutions and players.
Across some national boundaries, moreover, the links are dense
and deep, across others few and weak. The international regime
itself is a fragmented and unsystematic network of institu-
tions, some public, some private, which are only loosely un-
derstood or coordinated by national governments. The chatter
of diplomats in hotel suites and official meeting rooms ani-
mates an extremely specific and limited world. Innumerable
national and local constituencies, private actors, corporate and
financial institutions, loose transnational networks, and reli-
gious and other groups that stretch beyond the national terri-
tory are all part of the political context within which war and
peace are made.

At the same time, violence has become a tactic for all sorts
of players—warlords and drug lords and freelance terrorists
and insurgents and religious fanatics and national liberation
armies and more. States have lost the monopoly on meta-
phoric, as well as actual warfare. War is now the continuation
of a far more chaotic politics, in a far more chaotic political
environment. Violence can be the work—or simply the po-
tential work—of “our” extremists. Al Qaeda, the Taliban, five
angry men in London or Bali or Beirut can also continue their
politics by military means. The interests expressed through
the violence of war are heterogenous and partial. It is not “all

about oil” any more than it is all about establishing a new
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Caliphate from Grenada to Jakarta. The call for “jihad” lies on
the same continuum as declarations of “war” on teenage preg-
nancy, on communism, or on the government of Saddam
Hussein.

Putting all this together, all governments have less focused
power to decide for war and peace than they had a century ago.
For political scientists, this means that any so-called realism
that attends only to the overt acts of national sovereigns is no
longer realistic. For military professionals, it means that neither
the commander in chief nor the political culture of Washington
controls the politics of the battlespace. As often as not, it will
be the reverse—the politics of battle determining the political
culture of the leadership. For all actors, humanitarian and mili-
tary, friend and foe, it means the opportunities and sites for
political engagement and vulnerability are far more numerous
than we are accustomed to imagining. It can be difficult to
come to terms with the fact that the common impression of
more unilateral presidential authority in foreign affairs is sim-
ply not accurate. In a sense, this is completely obvious—but it
is difficult to remember. Participants in the policy process, at
home and abroad—including the president himself—are prone
to forgetting that just because he can act does not mean he can
be effective. And, of course, the same is true for the military.
Acting is one thing—achieving a desired political result will be
a function of the broader political context.

I should be clear that this does not mean, as many com-
mentators have suggested, that multilateral rather than unilat-
eral action will always be more effective. The effort to extract
normative rules of action—multilateralism is good, unilateral-
ism is bad, say—from sociological observations about the na-
ture of the contemporary political order is not new. Bur it
can be terribly misleading. The international political order is
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fragmented and chaotic. Political actors are enmeshed in ever
more complex webs of reciprocal and asymmetric influence.
Buct this “is” does not translate easily into an “ought.” The po-
litical context may reward multilateral action—but it may not.
Sometimes unilateral action will be applauded and followed.
The point is that whether the context will reward unilateral or
multilateral action in a particular case will itself be decided by
the largely uncoordinated reactions of hundreds of individual
and institutional players.

Once we are clear that states, diplomats, and politicians no
longer have a monopoly on the politics of war, we must recog-
nize that exile groups, members of Congress, humanitarian
voices, allied governments, religious groups all need to develop
a politics about violence, for they all share in the nation’s war
powers. All will want to compare the use of force to other in-
stitutional alternatives. They will want to break the “military
option” down into pieces, which can then be recombined with
other modes of action. They will want “war” to be a matter of
more or less—to ensure flexibility and to avoid overreacting
should our adversaries cross one or another line in the sand.
Law is often the instrument for unbundling, rearranging, and
differentiating these various tactics—for arranging modes of
political action that involve violence on a continuum with
those that do not.

Law itself may also be an instrument of policy, on a contin-
uum with war—different means to the same end. The military
might be able to seize and secure territory, resources, or people.
The application of military force might be able to break the
will of a political adversary. The use of force might send a
message—about our seriousness and resolve. Perhaps “they only
understand force.” Of course, it is not only the use of force
that can do these things. Threats can work—even threats that

21



22

CHAPTER 1

someone else may resort to force, someone who will protect us,
someone who will defy us but play into our hands, someone we
control—or whom, unfortunately, we do not control. But law
can sometimes do many of these things as well: seize and secure
territory, resources, or people, send messages about resolve and
political seriousness, even break the will of a political oppo-
nent. Doing these things violently or legally, or some other way
altogether, will have different political significance, will engage
different constituencies, encounter different obstacles. It is hard
to imagine an effective international political initiative that
does not rely on some mix of visible and latent violent and legal
modes of authority. What may be most difficult to see is that
to use law is also to invoke violence, at least the violence that
stands behind legal authority. Asserting one’s property rights,
as every first-year law student learns, is to call, at least implic-
itly, on the enforcement arm of the state in one’s relations with
other private parties. The reverse is also true—to use violence
is to invoke the law, the law that stands behind war, legitimat-
ing and permiting violence.

In another sense, as the international political system has
become more disaggregated and chaotic, and as background
elites have become more significant, the global political con-
text for warfare has in other ways become far more unified
and coherent than it was in the age of more independent
and authoritarian nation-states. Debates about war—whether
carried on in Sunday morning television talk shows, in diplo-
matic cables, corporate boardrooms, or local coffee shops—
are increasingly conducted in a common global political lan-
guage of appropriate and inappropriate national political and
military objectives. The innumerable local and foreign con-
stituencies that pull and tug at any national leadership nomi-
nally responsible for the use of military force are increasingly
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participating in a common conversation. The world’s elites,
whether in or out of government, are linked more closely to-
gether than ever before. They know one another. Political
moods cross borders. Journalists, lawyers, or economists in
different countries often speak the same language and share
the same expertise. These links are a function of technology:
the world’s elites can and do meet one another and communi-
cate with one another easily.

Increasingly, moreover, whether as cause or effect of all this
connection, the world’s elites share a common vocabulary for
thinking about the legitimacy of political or military initiative.
In many ways, this is not new. The German economist Wil-
helm Ropke asserted in the 1950s that in the heyday of
nineteenth-century liberalism the globe was ruled by what he
termed the “As-If-World Government” constituted by the
shared commitment of the world’s ruling classes to the sharp
separation of political and economic life.2 The world, he
claimed, had not needed a global organization or General
Agreement on Tariffs and Trade to defend the liberal vision of
open trade and finance against national governmental med-
dling precisely because all national elites already shared the
sense that it was inappropriate to meddle with commerce. Af-
ter Keynesian macroeconomic management became every-
where fashionable, he argued, institutions would be needed—
for Europe, and for the world—to build down the habit of
government intervention in the economic market. Whether
Répke had his nineteenth-century political and economic his-
tory right or not, there is no question that elite consensus
about broad matters of economic policy has had an enormous
transnational effect. For a while, all governments, right or
left, were Keynesian, and then, after Thatcher and Reagan, the
neoliberal “Washington Consensus” influenced what was and
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was not possible for varied political cultures across the globe.
Perhaps the most significant recent example in the field of mil-
itary affairs was the ability of the strategic studies profession to
transform  their computer models of prisoners in reiterated
dilemmas into massive defense funding—in Moscow no less
than Washington.

We have nevertheless tended to think that military affairs
follow a different logic—a transhistorical logic of national in-
terest, or a logic determined by military technology: the stir-
rup, the rifle, the machine gun, the tank. But a common ver-
nacular among the world’s elites about the appropriate ends
and means of war can be as significant in shaping warfare as
any consensus on the limits and appropriate means for eco-
nomic policy. Is war the option of sovereign power—or does
there need to be a reason? Must there be a particular kind of
reason? Are there clearly inappropriate reasons—can one seize
territory by conquest? Take foreign citizens as slaves? Military
professionals have always had ideas about perfidy and treach-
ery in warfare. Sometimes these ideas have been widely shared,
and sometimes they have been subject to deep disagreement
on different sides of a conflict.

The American military and those it has recently battled
in Iraq, Afghanistan, and elsewhere have had different views
about the tactics that seem perfidious. Attacking from mosques,
dressing as civilians, recruiting suicide bombers—or bombing
from thousands of feet, searching civilian homes, dividing the
nation with cordons and checkpoints. The Isracl Defense
Forces and their Palestinian and other enemies also disagree
deeply about the meaning of perfidy. What is striking, how-
ever, is the extent to which even enemies who stigmatize

one another as not sharing in civilization nevertheless find
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themselves using a common vocabulary to dispute the appropri-
ateness of military ends and means. This may arise in part from
the dramatic ability of all participants in modern combat to
speak about their means and ends to the same global audience.

The common vernacular for these inter- and intraelite con-
versations is increasingly provided by law. War today takes
place on a terrain that is intensely governed—not by unified
global institutions, but by a dense network of rules and shared
assumptions among the world’s elites. The domain outside and
between nation-states is neither an anarchic political space be-
yond the reach of law, nor a domain of market freedom im-
mune from regulation. Our international world is the product
and preoccupation of an intense and ongoing project of regula-
tion and management. Although it is easy to think of interna-
tional affairs as a rolling sea of politics over which we have
managed to throw but a thin net of legal rules, in truth the sit-
uation today is more the reverse. There is law at every turn—
and only the most marginal opportunities for engaged political
contestation. Seen sociologically, the official—and unofficial—
footprint of national rules and national courts exceeds their
nominal territorial jurisdiction. Tax systems, national public
and private laws, financial institutions and payment systems,
the world of private ordering—through contracts and corpo-
rate forms, standards bodies—all affect the behavior of public
and private actors beyond their nominal jurisdictional reach.
And that’s just the beginning of international regulation. Of
course, there is public international law, the United Nations,
the world’s trading regimes—it’s a long list.

The power of experts and the density of law are linked. The
world’s professional elites are organized in legal institutions—

corporations, foundations, universities. Their authority is rooted
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in their ability to interpret, manage, and enforce the hundreds
of background norms and institutions that structure activity in
the market, in the state, in the family. Their routine work es-
tablishes and refurbishes this complex transboundary legal and
institutional milieu. At the same time, across the globe, experts
communicate with one another in common vernaculars, their
significance in every national system enhanced at the expense
of conventional politicians by the processes we so often refer to
as “globalization.” The media through which they communi-
cate have their own interest in adopting and promoting a com-
mon vocabulary among the elites who are the media’s subject
and its audience.

State power is everywhere spoken and exercised in the in-
creasingly shared vocabulary of international relations, po-
litical science, international law, and military science. Wars
and the machinery of war are ordered, purchased, launched,
pursued in professional vocabularies, whether the computer-
modeled rationality of nuclear deterrence, the justificatory
language of humanitarian intervention, self-defense, and rights
enforcement, or the gaming vernacular of dispute resolution
and grand strategy. In this respect, state power is like interna-
tional economic life, which is organized in the vocabulary of
professions committed to growth and development, or like
markets that are structured to reflect professional notions of
“best practice” and defended in the professional language of
efficiency. Indeed, the foreground sites we associate with politi-
cal contestation and decision—the Oval Office, Congress—are
also institutions whose debates are conducted, options framed,
and programs designed in these common, often technical, vo-
cabularies. To understand the politics of war and peace, we will
need to understand the politics of the professions.
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Professional War

When the president deploys the military, he is not simply
pulling a lever. He is deploying an enormous and complex in-
stitutional machine, itself managed by a profession. War today
is a function not only of the decisions of the statesmen whom
we see taking political responsibility for the decision to go to
war, but of innumerable experts and professionals working in
the background of national and international political life. In
his fascinating study of the post-1945 growth of the interlock-
ing civilian and military complex of authority over the use of
force, James Carroll puts it in this way: “At the Pentagon, bu-
reaucracy replaced battle order as the defining social structure
of the military.”?

These professionals will have their own ideas about what
war is, how it can and should be fought, when and how it can
be ended. Perhaps they will have built their institutions, their
professional doctrines and strategic rules of thumb to fight
the “last war.” Since 1945, for example, it has been argued
that the American military remains organized to fight the
type of large-scale campaign that characterized the Second
World War, focused on seizing territory and defeating an en-
emy army rather than on the complex political, economic,
and cultural maneuvers necessary to quell an insurgency or
win the asymmetric wars of the postcolonial era. If so, this
will limic what a president can accomplish with the milicary.
In the same vein, it has been said that the U.S. military was
unprepared for what came after the defeat of Saddam Hus-
sein’s army precisely because it had been reorganized for quick
victory, followed by humanitarian assistance and diplomacy,
rather than a drawn-out military effort to occupy the territory
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and crush resistance. We do not need to decide who is right
to recognize the impact institutional habits and professional
mind-sets can have on the course of war.

When the nation goes to war, moreover, it is not only the
military profession that is mobilized. The humanitarians at
home and abroad who make it their business to press for limits
on the incidence and violence of warfare are also mobilized. And
there are others—commercial and industrial professions, cul-
tural and media professions, diplomatic professions, and more. I
began studying the relationship between military and humani-
tarian professions to better understand, in simplest terms, the
relationship between those focused on the politics of warfare
from inside and those outside the institutional machinery of
warfare—between those we would expect to defend the most
expansive, and those who would advocate the most restrictive,
approach to the use of force in particular circumstances. The
more | have learned about their professional histories and spe-
cialized vernaculars, the more surprised I have been by the paral-
lels between them, and the ways in which modern warfare has
become the product of a complex dance between their different
perspectives on a common set of issues. Increasingly, the rest of
us are spectators, consumers, and bit players for a drama played
out between these two mobilized professions.

Both are large and diverse professions. The military has
soldiers and officers, logistics experts, military planners and
strategists, and, of course, lawyers. They have various and com-
plex relationships to their professional colleagues outside the
military—in the jobs they left behind when called up, in the
broader legal profession, in the rest of the government, among
the civilian employees of the military, in defense contractors,
and so forth. They are not, of course, cut off from civilian life.
They watch the same media and are now linked to their fami-
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lies and colleagues at home by phone and Internet at even the
most remote deployments. The humanitarian voices resisting
a turn to war are also quite diverse, often including religious
figures, media commentators, and pacifists of many sorts. The
humanitarian profession includes the many human rights
activists, media experts, and international lawyers who work
for organizations like the International Committee of the Red
Cross, Amnesty International, or Doctors Without Borders.
Politicians or media elites who do not favor the war or who
support the official party of opposition may also express them-
selves in humanitarian terms.

Of the two groups, the military is perhaps the more difficult
to grasp for civilian students and academics, like myself, who
have never served in uniform. For us, the military profession can
seem a different universe. When I was young, the military and
humanitarian professions could not have seemed more differ-
ent. [ registered as a conscientious objector after the Christmas
bombings of Hanoi, and eventually became an international
lawyer—I hoped I would find work promoting peace, economic
development, and humanitarian and progressive values on the
global stage. Nothing seemed as different as the humanitarian
and military professions—the one made war, the other sought
to limit war’s incidence and moderate war’s violence. Indeed, the
military seemed to me then all that international law was not—
violence and aggression to our reason and restraint.

As an international lawyer, I trained to be a professional
outsider to warfare, an expert in human rights and humanitar-
ian law, and in the rules that governed the global economy.
When I studied history and political science, war and peace
seemed utterly distinct: “Make peace, not war,” was the slo-
gan. For diplomatic historians, wars were fascinating, peace

the space between them. For economic historians, the reverse
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was true. War, we learned, “broke out” when “disputes” could
not be resolved peacefully, when cosmopolitan reason gave
way to nationalist passion, when the normal “balance of power”
was upset by abnormal statesmen. These bad-guy statesmen
pursued outmoded projects of aggrandizement, domination,
aggression, or imperialism. They were in cahoots with what we
called “the military industrial complex”™—not knowing we
were quoting Eisenhower. The transnational commercial order
promised to knit the world together in peace. We learned that
no two nations in which one could buy a McDonald’s ham-
burger had ever gone to war. What commerce could not
achieve, the soft power and ethical clarity of international hu-
man rights and humanitarian law could.

“Realpolitik” was the disease; the softer wisdom of interna-
tional law and international relations was the cure. The key to
peace was wise statecraft and conflict management. We put our
faith in negotiations among the disputing parties, which we
hoped to facilitate. We were sure that reasonable aspirations
for peaceful change should—and would—be accommodated
by wise leaders, leaders who would act for the common good,
in a global humanitarian and cosmopolitan spirit, and for
whom we would serve as advisors. Leaders like that would ad-
dress the roots of war in poverty, cultural backwardness, na-
tionalist isolation, or ideological fervor. They would need—and
want—help from the institutional machinery of the interna-
tional community.

More than anything else, management for peace would re-
quire procedures—good practices, good offices, a steady and
imaginative institutional framework, and a cadre of dedi-
cated humanitarian policy experts who could express and im-
plement the world’s general interest in peace. All these would
be designed, built, mandated, and managed by law. The
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United Nations, the nongovernmental organizations, civil
society—these peacemakers and peacekeepers needed to suc-
ceed so that the military would never again be needed. The
world of rules, of procedures, of wise management would,
should, sneak up on war, infiltrate the military, overwhelm
the evil statesman, and make war a matter of the past. We
would regulate swords into ploughshares.

Our image of the military came more from the movies than
from experience. We laughed at their ceremony and hierarchy,
felt uneasy about their training to kill. We thought of the mil-
itary as something hot, passionate, engaged, while we were
cooler heads, dry, focused—we were pragmatic and manage-
rial. I think we imagined war as it is depicted in films of the
ancient world. The troops mass at the border, a command is
given, and everyone rushes forward helter-skelter, applying
lethal force as fast and furiously as possible.

As aspiring humanitarians, law was not just a useful tool—
we desired international law and the legal regulation of military
conflict. If the military seemed irrational, the domain of un-
strained violent desire, we sought in law a stern and rational
hand, a fatherly limit. Where the military seemed the instru-
ment of all too callous realists, we sought in law the expression
of universal ethical verities. Where statesmen and the military
leadership seemed prone to stumbling into conflict, we sought
in law the institutions and procedures to slow things down
and facilitate the communication we hoped would lead to
wiser, more peaceful solutions to whatever differences brought
the conflict to a head.

But, of course, war was not at all as we imagined it. The mil-
itary was neither unreason nor self-interest unbound. Nor were
military officers befuddled problem-solvers stumbling into
conflict. Like us, they were professionals. They had blind spots,
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biases, professional deformations of the usual sort. But they
were not passion to our reason, any more than they embodied
national jingoism to our cosmopolitanism. War, no less than
peace, must also be managed, by experts—even by cosmopoli-
tan professionals. The more I have known military officers and
military lawyers, the more obvious the parallels between our
professions have become, and the more I've come to see us all
as managers—with parallel passions. I've seen that when we
differ, it is often the military who are the cooler heads.

Military professionals also have desires for law. For starters,
they also turn to law to limit the violence of warfare, to ensure
some safety, some decency, among professionals on different
sides of the conflict. But making war has also become an ex-
tremely technical practice, involving the details of economic
and social life, patterns of traffic and sewage and investment.
For those of us outside the military who think about law
restraining warfare, it is easy to overlook the many war-
generative functions of law: the background rules and institu-
tions for buying and selling weaponry, recruiting soldiers,
managing armed forces, encouraging technological innova-
tion, making the spoils of war profitable, channeling funds to
and from belligerents or organizing public support. The mili-
tary also turns to law to discipline the troops, to justify, excuse,
and privilege battlefield violence, to build the institutional and
logistical framework from which to launch the spear. The mil-
itary profession seeks in law a vocabulary to frame the political
environment in which war is to be fought and to regulate the
division of labor between the military and civilian political or
commercial elites in war. They also seek in law assurance that
their killing is authorized and legitimate.

Some years ago, before the second war in Iraq, I spent some
days on board the USS Independence in the Persian Gulf.
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Nothing was as striking about the military culture I encoun-
tered there as its intensely regulated feel. Five thousand sailors,
thousands of miles from base, managing complex technologies
and weaponry, with constant turnover and flux. It was ab-
solutely clear that even if you could afford to buy an aircraft
carrier, you couldn’t operate it. The carrier, like the military, is
a social system, requiring a complex and entrenched culture of
standard practices and shared experiences, of rules and disci-
pline. The carrier is also a small town. I remember the eager
salesman in a crowded mess hall selling Chevys for delivery
when the crew next hit shore. I came away ready to believe
that, at least in principle, no ship moves, no weapon is fired,
no target selected without some review for compliance with
regulation—not because the military has gone soft, but be-
cause there is simply no other way to make modern warfare
work. Warfare has become rule and regulation.

Of course, neither humanitarians nor military planners de-
sire law alone; they also hope there will be exceptions to law.
When law permits violence, humanitarian voices often invoke
a higher ethical vision, just as military leaders and statesmen
often invoke national security to set aside legal limits on per-
missible force. Nor do they see in law only rules and clear pro-
cedures. Law is also a vocabulary of cunning and mendacity,
promising to defend the indefensible and denounce the well
accepted and legitimate. But the institutional pathways by

which war is made—and resisted—have been carved in law.

Law as the Landscape for War

War is a legal institution because the institutions that fight—
and those that seek to restrain the fight—are complex
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bureaucracies, managed by professionals. But the military and
humanitarian professional also conduct their divergent cam-
paigns in the shadow of endless background rules and institu-
tions of public and private law, both national and interna-
tional. We might call this “battling in the shadow of the law.”

The parallels with other complex transnational activities is
striking. Indeed, the more I have learned about the manage-
ment of modern warfare, the more I have been reminded of
the institutional challenges and routine practices of the transna-
tional businessmen I encountered working as an international
commercial lawyer. Managing a transnational supply chain is,
in the end, not all that different from managing the logistics
for war. When a business client contemplating a transnational
commercial deal asks his or her lawyer, “What law will govern
this deal?” the answer is anything but straightforward. Busi-
nessmen bargain in the shadow of all manner of law regulating
contract and property, starting with private law. But which
private law? Complex rules allocate competence for this or
that aspect of the transaction to different national laws, state
laws, local laws.

Then there is the national regulatory environment wher-
ever the business will operate, and the national rules of what-
ever jurisdictions might seek to have—or simply turn out to
have—transnational effects on the business. Much regulation
is built into the transaction through private ordering. Perhaps
industry standards or rules set by various expert bodies will
have been internalized by a corporation, or forced down the
supply chain through contract. And there might be some
treaty law in there as well—the WTO, treaties of friendship
and commerce, or other special bilateral arrangements.

When corporate lawyers assess the significance of all these
laws for a business client, they look not only at the formal
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jurisdictional validity of various rules. They also assess their
likely sociological effect—their likely impact on the client’s
business strategy. Who will want to regulate the transaction?
Who will be able to do so? What rules will influence the trans-
action even absent enforcement? And they assess opportunities
for the corporation to influence the rules, or to use them in
new ways to achieve their strategic objective.

Military and humanitarian lawyers thinking about a partic-
ular campaign must also assess a changing legal environment.
When an Italian prosecutor decides to charge CIA operatives
for their alleged participation in a black operation of kidnap-
ping and rendition, the law of the battlefield has shifted. The
practice of military and humanitarian law requires complex
and shifting predictions of fact and law. Whose interpretation
of the law will, in fact, prevail, and before what audience?

Consequently, determining the law governing military op-
erations is not a simple matter of looking things up in a book,
particularly for coalition operations, or for campaigns that
stretch the battlespace across numerous jurisdictions. The power
of coalition partners—like the authority of our own military—
will be limited by their legal authority. Their territorial author-
ity will be a function of their legal claims. There will be private
law, national regulation, treaties of various kinds, and more.
For humanitarians, the national rules limiting military tactics
will differ, as will the willingness of various jurisdictions to en-
force legal rules. Figuring out where an alleged war criminal
might be prosecuted is only the beginning, for several national
jurisdictions have granted their courts jurisdiction to hear, and
their prosecutors authority to bring, allegations against for-
eigners for acts committed abroad that allegedly violate shared
rules of international law. But that does not mean it will be
easy to get Pinochet or Kissinger or Sharon or Bin Laden or
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anyone else before a tribunal. Much will depend on the local
and international political context. To say there is a rule or a
court is only the beginning.

Baron de Jomini famously defined strategy as “the art of
making war upon the map.” Maps are not only representations
of physical terrain, they are also legal constructs. Maps of pow-
ers, jurisdictions, liabilities, rights, and duties. When they have
mapped the legal terrain, savvy businessmen do not treat the
“law that governs” as static—they influence it. They forum
shop. They bring test cases. They choose when to settle and
when to litigate to maximize long-term gains, perhaps playing
for favorable changes in the rules rather than results in particu-
lar cases. They structure their transactions to place income
here, risks there. They internalize national regulations to shield
themselves from liability. They lobby, they bargain for excep-
tions, they use the legal terrain strategically, structuring their
deal not only in the shadow of the law, but to influence the
law, to use the law as a commercial asset. We should not be
surprised that human rights activists and professional humani-
tarians have learned to do the same. They forum shop, seck to
influence the future development of rules, plead the most fa-
vorable interpretations of vague or uncertain rules.

Military planners also routinely use legal maps proactively
to shape operations. When fighter jets scoot along a coastline,
build to a package over friendly territory before crossing into
hostile airspace, they are using the law strategically—as a
shield, a marker of safe and unsafe. When they buy up com-
mercial satellite capacity and commercially available satellite
images of the battlefield so as to deny it to an adversary, con-
tract is their weapon. They could presumably have denied
their adversary access to those pictures in many ways. When
the United States uses the Security Council to certify lists of
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terrorists to force seizure of their assets abroad, we might say
that they have weaponized the law. Those assets might also
have been immobilized in other ways. Military action has be-
come legal action—just as legal acts have become weapons.
Law is a strategic partner for the military when it structures
logistics, command, and control, and smoothes the interface
with all the institutions, public and private, that must be coor-
dinated for military operations to succeed. It is a strategic part-
ner for those who would restrict the military’s options when it
does not.

As humanitarian and military professionals work with the
law of armed conflict, they change it. Of course the law that
preexists a conflict constrains its course, conditioning expecta-
tions, establishing habits of mind and standard procedures of
operation. Humanitarians and military professionals are used
to thinking about influencing the law in peacetime, through
careful negotiations, through codification, through advocacy,
and through assertions of right. It can be hard, in combat, to
see that the law is, if anything, more open to change. When
humanitarian voices seize on vivid images of civilian casualties
to raise expectations about the required accuracy of military
targeting, they are changing the legal fabric.

In the Kosovo campaign, news reports of collateral damage
often noted that coalition pilots could have improved their
technical accuracy by flying lower—although this would have
exposed their planes and pilots to more risk. The law of armed
conflict does not require you to fly low or take more risk
to avoid collateral damage; it requires you to avoid superflu-
ous injury and unnecessary suffering. But these news reports
changed the legal context—it seemed “unfair.” Humanitarians
seized the moment, developing various theories to demand
“feasible compliance” and holding the military to technically
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achievable levels of care. In conference after conference, nego-
tiation after negotiation, representatives of the U.S. military
have argued that this is simply not “the law.” Perhaps not, but
the effect of the legal claim is hard to deny.

Of course, the military also seeks to affect the legal context
through its public affairs activity and through its action on the
battlefield. Asserting a right to attack a given objective may in-
duce defenders to tie up assets in its defense, regardless of
whether it is going to be attacked or not. Attacking—or not
attacking—a mosque is as much a message as a tactic on the
ground.

That legal rules and institutions provide the background
for military action is not new. But we should note the fuidity
and diversity of the legal context. Often more than one law
might apply, or one law might be thought to apply in quite
different ways. Indeed, strange as it may seem, there is simply
more than one law of armed conflict, as enforced by different
jurisdictions and as viewed by different participants. As a re-
sult, understanding the legal context for military action,
whether you are a military officer or a humanitarian activist,
requires a sophisticated exercise in comparative law. Different
nations—even in the same coalition—will have signed onto
different treaties. Different nations implement and interpret
common rules and principles differently.

The rules look different to a military professional anticipat-
ing battle against a technologically superior foe or to a person
living in a Palestinian refugee camp in Gaza than they do to an
American pilot. Everywhere, critics outside the military look-
ing at the same rules may lean toward restrictive interpre-
tations, while the military might lean towards greater freedom
of maneuver. In particular cases, these strategic considera-

tions look different to those promoting and resisting a military
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campaign, as they will look different to the U.S. military and
to the enemies it fights. Although any of us might well dis-
agree with one or another interpretation, we must recognize
that the legal materials are elastic enough to enable diverse
interpretations. Harnessing law as a strategic asset to strengthen
or restrain the military requires the creative use of legal
pluralism—and a careful assessment of the power those with
different interpretations may have to influence the context for
operations. The astonishing thing is that these are differences
in perspective on a quite similar set of legal doctrines and politi-

cal considerations.

Law and the Legitimacy of Military Operations

The common legal vocabulary used by so many different
voices to articulate support for or opposition to a given mili-
tary campaign has itself become a political vocabulary for as-
sessing the legitimacy of military operations—and the political
viability of the policy and interests for which war is the contin-
uation. The best-known legal tools for defending and de-
nouncing military action are provided by what have come to
be known as the “law of force,” itself an amalgam of “laws
of war” distinguishing uses of force that are permissible (self-
defense) and impermissible (crimes of aggression); and the
“laws in war” or the “law of armed conflict” regulating conduct
on the battlefield itself. Today, the United Nations Charter and
the various international treaties regulating weapons and mili-
tary conduct—including the so-called Geneva Conventions—
are the most well known of such tools.

The significance and meaning of these legal instruments is,
of course, a matter of some debate. Opponents of the Bush
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administration have routinely claimed that the United States
has disregarded these rules, or has claimed that they are not
applicable to the war on terror. This is not, strictly speaking,
accurate. The Bush administration Aas argued for more re-
strictive interpretations of many of these international rules
than had past administrations or than do many governments
with which the United States is formally allied. But their
arguments—the now famous internal memoranda of the jus-
tice department’s Office of Legal Counsel—were professional
arguments about how recognized rules and standards, as well
as recognized exceptions and jurisdictional limitations, should
be interpreted. They may have been politically ill-advised.
They may have been professionally well argued or not. But
they were professional arguments from a shared set of texts
and historical precedents. To my mind, in fact, they took those
texts all too literally, imagining that what could be done with
words on the page would translate into viable legal—and po-
litical, and military—strategy. As professionals, these lawyers
failed to advise their client adequately about the consequences
of the interpretations they proposed, and about the way others
would read the same texts—and their memoranda.

At a broader level, it has become routine to say that interna-
tional law had little effect on the Iraq war: arguments by a few
international lawyers that the war was illegal failed to stop the
Bush administration and its allies, who were determined to go
ahead regardless, and who had, after all, their own interna-
tional lawyers to rely upon. But this lets international law off
the hook too easily. The Bush and Blair administrations ar-
gued for the war in terms drawn straight from the UN Char-
ter, and they issued elaborate legal opinions legitimating the
invasion in precisely those terms. Opponents of the war were
playing with the same deck. For both, it was the laws of war
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that provided the vocabulary for assessing the legitimacy of the
campaign, for defending as well as attacking the “legality” of
the war. If we expand the aperture from the decision to invade,
the war looks even more to be a product of law. It was the tra-
ditional laws 77 war that were used to distinguish legitimate
from illegitimate targets and to justify—or denounce—the in-
evitable “collateral” damage to Iraqi civilians.

We might think of law in this sense as part of what Clause-
witz called “friction” in war—the innumerable factors that
speed or impede operations. But if law can increase friction by
persuading relevant audiences of a campaign’s illegitimacy, it
can also grease the wheels of combat. Law is a strategic partner
for military commanders when it increases the perception of
outsiders that what the military is doing is legitimate. And of
course, it is a strategic partner for the war’s opponents when it
increases the perception that what the military is doing is not
legitimate.

The result is an increasingly complex dance between the
military professions and their humanitarian critics. For human-
itarians, the routinization of humanitarian law into the mili-
tary profession might well seem a profound achievement. The
lawyers of the Red Cross might well be proud that the rules of
engagement disciplining the application of force have taken on
board so much from what began as external humanitarian stan-
dards. Military professionalism affirms civilian control. But hu-
manitarian lawyers might also miss the experience of standing
outside, speaking humanist truth to military power. We see
something of this in the tension between lawyers for the Red
Cross, making confidential visits to prisons and discussing their
findings only with their military counterparts, and human
rights activists bringing far more general norms to bear in more
public settings. For the military planner, placing law in the war
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room might well improve discipline and smooth the political
context for warfare—but what happens to the real-political ne-
cessity for the military to break some eggs when the going gets
tough? Much as both professions have desired law, and worked
to build a common legal vocabulary, they have not surrendered
the option to insist upon an exception. Here, a higher ethics
trumps what law would permit, sustaining public denunciation
of military behavior for which there may well be a watertight
legal defense. Or here, national security and the requirements
of the campaign authorize the “black operation” of secret oper-
atives and special forces.

The emergence of a common vocabulary—of rules and ex-
ceptions, broad standards and disputed interpretation—for mil-
itary and humanitarian professionals assessing the legitimacy
of warfare is a great accomplishment. That it should have be-
come as well a common transnational vocabulary of political
legitimacy—for understanding, pursuing, and defending po-
litical interests on the global stage—is certainly remarkable.
That this vocabulary is itself a fluid and pluralistic one is
troubling—but may also be the subtle secret of its success.
This may well not have surprised Clausewitz, who continued
his famous paragraph on war as a continuation of policy with a

striking turn to language:

The main lines along which military events progress, and to
which they are restricted, are political lines that continue
throughout the war into the subsequent peace. How could
it be otherwise? Do political relations between peoples and
between their governments stop when diplomatic notes are
no longer exchanged? Is war not just another expression of
their thoughts, another form of speech or writing? Its gram-
mar, indeed, may be its own, but not its logic.
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Stepping back for a moment, we might worry about the
fate of a more independent humanism—or about the erosion
of a more autonomous military culture and tradition. We
might worry about the legal “principle of distinction” itself—
the principle that military and civilian professions must be
distinguished. But before looking to the virtues and vices of
the modern legal institution that warfare has become, how-
ever, we must understand something more of how we got
here—and something of the reactions of the participants
themselves.

It is not surprising that humanitarians and military com-
manders alike would sometimes resist the shared legalization
of their increasingly parallel professions. From the humani-
tarian side of the fence, there is a loss in abandoning the im-
age and sensibility of righteous outsiders, foreign to all things
violent. It is easy, facing a violent political and military estab-
lishment, to wish for firm rules and clear distinctions—not
for a loose common vocabulary of arguments and counter ar-
guments. From the other side, it is normal that military com-
manders would be suspicious about embracing law as a
strategic partner. When I was in corporate practice, I often
saw the same suspicion among businessmen. Law, they said,
was too rigid, looked back rather than forward. In their eyes,
law was basically a bunch of rules and prohibitions—you fig-
ure out what you want to achieve, and then, if you have
time, you can ask the lawyers to vet it to be sure no one gets
in trouble.

You find the same thoughts in classics of military strategy.
Here is Helmuth von Moltke:

In war, as in art, there is no general norm; in both cases tal-

ent cannot be replaced by rules. General dogmas or rules
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deduced from them or systems built upon them can there-
fore in no way have any practical value for strategy. Strategy
is not like abstract sciences. Those have their fixed, defined
truths on which one can construct arguments, from which

one can make deductions.5

Von Moltke is talking about more than /lega/ rules—he is at-
tacking strategic doctrine that reduced the commander’s judg-
ment to mechanical rules and formal systems. Strategic vision,
he insisted, must be antiformal—it requires creativity, innova-
tion, flexibility.

Clausewitz’s own skepticism about law was rooted in his
commitment to the political character of warfare. Legal and so-
cial restraints on war stood outside politics. They were, he
thought, rooted in ethics, in chivalry, in politesse and in no-
tions about the distance between “civilization” and warfare.
But if they could not bend political will to their ends, they
could also not limit war. Already in the opening pages of On
War he denigrates the idea that force might be limited by
civilization—might itself be civilized.

If, then, civilized nations do not put their prisoners to
death or devastate cities and countries, it is because intelli-
gence plays a larger part in their methods of warfare and has
taught them more effective ways of using force than the
crude expression of instinct. ¢

In their time and place, Clausewitz and von Moltke were
right. Eighteenth-century international law was rooted in
ethics and in visions of natural justice. Nineteenth-century in-
ternational law was formal and rule-oriented. It was abstract;

legal scholars did try to elaborate a “scientific” doctrinal system,
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linking all the rules to a few general principles. In those days,
law was proud of its separation from political, economic—and
military—reality.

But this is no longer the case. For a century, law—and par-
ticularly international law—has been in revolt against formal-
ism, and has sought in every possible way to become a practi-
cal vocabulary for politics. The revolt has been successful. Law
has become more than the sum of the rules; it has become
a vocabulary for judgment, for action, for communication.
Most importantly, law has become a mark of legitimacy—and
legitimacy has become the currency of power. Nevertheless,
the potential to distinguish has not been eliminated; it is not
all vague standards and interpretive differences. Instead, the
relationship between war and peace has become, for the hu-
manitarian lawyer and military professional, #zself something
to be managed. We now have the rhetorical—and doctrinal—
tools to make and unmake the distinction between war and
peace. And we do so as a tactic in both war and peace. The re-
sult is less a difference between the outside of humanitarian
virtue and the inside of military violence than a common pro-
fession whose practitioners manage the relationship between
war and peace within a common language—all the while
working in the shadow of a new outside—the world we think
of as “politics.”
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2 + The Historical Context: How Did
We Get Here?

We know that international politics, statecraft, and warfare
have all been transformed since the Second Continental Con-
gress sent Benjamin Franklin to France in 1776 to secure what
assistance he could for the thirteen colonies in their war with
Britain. Over the same years, law has also been dramatically
rethought and remade. Statecraft, warfare, and law each has its
own history, to be sure, but their stories also overlap and have
influenced one another. To understand law’s contemporary
function as a vernacular of political judgment, we need to pay
particular attention to changes in ideas about law that came af-
ter von Moltke and Clausewitz dismissed its relevance to war.
So long as politics and law were distinct, Clausewitz was
right—war as politics trumps law. As law has bled into politics
in the years since, however, war has become, in Clausewitzian
terms, the continuation of law by other means.

In legal history, the narrative line in this very complex story
is actually quite simple—the rise and fall of a traditional legal
world that sharply distinguished war from peace and in which
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law was itself cleanly distinguished from both morality and
politics. This traditional world lasted only a half century. It
rose in the mid—nineteenth-century as eatlier faith in a univer-
sal order of morality or right reason gave way to faith in legal
science and the “positivism” of legal deference to sovereign au-
thority. This traditional legal system was already declining in
the years after the First World War, although it continued to
influence thinking about war until deep into the twentieth-
century and still provides the rhetorical material for making a
variety of distinctions, including those between declared war
and other uses of force, between combatant and civilian, bel-
ligerent and neutral, combat and occupation, or the public
and private use of force.

Our modern legal vernacular shows traces of all three peri-
ods. There are ethical invocations and considerations of policy
reminiscent of the preclassical period, sharp doctrinal bound-
aries and images of absolute sovereign power reminiscent of the
classical period, as well as more continuous institutions and
fluid standards of behavior that blur the boundaries between
war and peace, or legal and political action. The result is often a
confusing mix of distinctions that can melt into air when we
press on them too firmly: a law of firm rules and loose excep-
tions, of foundational principles and counterprinciples, pitched
as a vocabulary of ethics and savvy political calculation.

International Law before the Rise
of Modern War and Statecraft

There were, of course, legal ideas about war long before the
traditional international legal system of the late nineteenth-
century. When commentators wish to stress law’s role—actual
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or potential—as the reservoir of enduring ethical principles
and visions of “justice,” they begin the story far earlier. A
number of scholars from the sixteenth and seventeenth cen-
turies have come to be seen as canonical precursors for—
or founders of—modern international law, among them the
Catholics Francisco de Vitoria (1480—1546) and Francisco
Sudrez (1584-1617), and the Protestants Alberico Gentili
(1552-1608) and Hugo Grotius (1583-1645).! In their work,
you will find a variety of ideas about “just war,” as well as quite
specific legal rules about the procedures a prince must go
through (including consulting with experts) to determine the
justice of his cause, and the conduct permitted in and af-
ter battle. These early legal texts drew heavily on religious
thinking—indeed, they were sometimes written by religious
scholars and officials. They certainly grappled with issues that
continue to be posed by the discipline of international law, but
they do so in a fashion so dissimilar from later work that histo-
rians who focus on these texts as “founders” of modern inter-
national law distort their distinctive voice.

Unlike the traditionalists who followed, these early writers
did not distinguish between legal and moral authority, or be-
tween national and international law, or between the public
and private capacities of sovereign authorities. In all these
ways, sixteenth-century legal ideas about war would come to
seem naive by the late eighteenth and early nineteenth cen-
turies. For the international lawyer today, by contrast, the tra-
ditional texts of the late nineteenth-century seem to assert all
these distinctions too emphatically—even as the earlier schol-
ars seemed oddly unaware of their importance.

Whereas traditional international law scholars sharply dis-
tinguished moral and legal authority, for the carlier scholars,
they bled easily into one another. Natural law, international
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law, civil law, divine law—all were part of the same soup. In
that world, the nineteenth-century idea that a sovereign could
be bound by a particular rule as a matter of conscience, but
not as a matter of law, made no sense. Nor do the early schol-
ars distinguish domestic law from international law, or the law
that binds sovereigns in their relations with one another from
that which binds their citizens or themselves in their relations
with their citizens. Rather, the early texts envision a single law
that covers sovereigns and citizens alike. It was only later that
the national rules governing sailors on a naval vessel would
come to seem part of a different legal order from international
legal discussions about sovereign authority to make war. In the
earlier period, ideas about self-defense from civil law, religious
thoughts about humility and mercy, and ideas from Roman
law about citizenship could all be found transposed into dis-
cussions of intersovereign relations. Although sovereigns and
citizens may be bound by different rules (the sovereign may
have a higher duty to inquire into the justice of war, for exam-
ple, than the citizen), these differences seemed to flow from
differing capacities within a unified moral-legal system.

Before we get too nostalgic for the faith of our ancestors,
however, we should remember that their law was not only an
ethical limit on military power. It was also a license. The
sixteenth-century Spanish jurist Francisco de Vitoria, for ex-
ample, famously took it for granted that the Indians whom the
conquistadors discovered in what was becoming the Spanish
empire were covered by the same moral/legal order as the
Spanish. As a result, however, the Indians found themselves
subject to obligations, and to penalties for their violation. For
example, although Indian title to the lands they occupied was
legitimate public title, the Indian tide holders were subject to
the universal moral order requiring sovereigns to permit free
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intercourse and propagation of the faith. When the Spanish
arrived to put the gospel clearly to them, any attempt by the
Indians to violate these divinely revealed “rights” terminated
their title and enabled the Spaniards to use whatever force
seemed necessary to enforce the divine order. According to Vi-

toria,

If, after the Spaniards have used all diligence, both in deed
and in word, to show that nothing will come from them to
interfere with the peace and wellbeing of the aborigines, the
latter nevertheless persist in their hostility and do their best
to destroy the Spaniards, they can make war on the Indians,
no longer as an innocent folk, but as against forsworn ene-
mies, and may enforce against them all the rights of war,
despoiling them of their goods, reducing them to captivity,
deposing their former lords and setting up new ones, yet
withal with observance of the proportion as regards the na-
ture of the circumstance and of the wrongs done to them.
This conclusion is sufficiently apparent from the fact that,
if it be lawful to declare the war, it is consequently lawful to
pursue the rights of war.?

For other sixteenth-century scholars, the rights of the just war-
rior were even more vigorously absolute, in combat and after
victory.

By the late eighteenth and early nineteenth centuries, the
law of nations had begun to emerge as a more distinct branch
of legal thought. One of its champions was the Swiss scholar
Emerich de Vattel, whose 1758 treatise 7he Law of Nations: or
Principles of the Law of Nature Applied to the Conduct and Af-
[Jairs of Nations and Sovereigns: a Work Tending to Display the
True Interest of Powers became the most influential work for
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American statesmen and jurists through the mid—nineteenth-
century. The work was translated and reprinted in numerous
editions, and famously recommended by Benjamin Franklin
to his contemporaries as the appropriate internationally ori-
ented companion volume to William Blackstone’s Commen-
taries on the Laws of England (1765-69) for guidance in gov-
erning the new nation.

Vattel begins by asserting the field’s distinctive character,
marking a respectful distance from Grotius in the following

terms:

If therefore from the idea that political societies or nations
live, with respect to each other, in a reciprocal independence
in the state of nature and that they are subject as political
bodies, to the Law of Nature, had Grotius moreover consid-
ered, that the law ought to be applied to these new subjects,
in a manner suitable to their nature, this judicious author
would have acknowledged, without difficulty, that the natu-
ral Law of Nations is a particular science: that by this law is
produced even an external obligation between nations, inde-
pendently of their volition; and that the consent of different
states is only the foundation and source of a kind of particu-
lar law, called the Arbitrary Law of Nations.?

Vattel’s confidence that a universal natural law bound all na-
tions, “independently of their volition,” was shared by states-
men and jurists until late in the nineteenth-century. One need
only read Justice Marshall’s Supreme Court opinions about
everything from slavery to Indian land claims to realize how
obvious it seemed to the American elite that statecraft took
place within a preexisting legal culture—precisely as the com-

mon law continued to bind citizens of the new nation.

51



52

CHAPTER 2

But it is hard to make sense of Vattel’s table of contents to-
day, or to understand its appeal as a sensible, rigorously rea-
soned, guide for statesmen who wished to participate in the
existing international order. Too many things we now regard as
distinct are mixed together, giving modern readers the impres-
sion that Vattel just did not reason in a very clear or rigorous
way. His book mixes together topics we would treat as part of
national constitutional law, international law, political ethics,
religious doctrine, private law, and more. Ideas about good
government, the purpose and ethics of rulership and the phi-
losophy of public authority are interspersed with propositions
about the rights of “regents” and the “uility of tillage” for the
cultivation of the earth or the “nature of the right of buying,”
and the desirability of monopolies. Observations bearing on
statecraft in war appear throughout the volume—among the
objects and obligations of “good government,” as a compo-
nent in the “advantages of glory” for the nation, and among
the “common Duties of a Nation toward others, or of the of-
fices of Humanity between Nations” and his enumeration of
the rights and obligations related to the “observation of justice
between nations.” What we would think of as the “use of mili-
tary force” pops up as a legal remedy for wrongs suffered in the
law of retortion and reprisal, as well as in the law explicitly re-
lating to what Vattel terms “war.” War, moreover, for Vattel,
may itself be public or private.

If we read this fluid movement between considerations of
morality, policy, and right as sloppy thinking, it will be easy to
dismiss Vattel’s advice to statesmen. But in another way, there
is something oddly contemporary about his approach—as if
the world before the emergence of all these distinctions shared
something with our own world after these distinctions have

unraveled. Vattel remarks in a quite general way on the “terrible
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effects” of war, “its destructive and unhappy consequences,”
and observes that the choice of war “should never be under-
taken without the strongest reasons,” before he considers the
“just causes of war.”4 The “justificatory reasons” he develops
mix considerations of legal right with what we would think of
as wise statecraft and ethical virtue in rulership. At one point
he notes that “the right of using force or making war, belongs
to nations no farther than is necessary to their defence, and the
support of their rights” (ibid., 369), and at another, “I call de-
cent and commendable motives those derived from the good
of the state, from the safety and common advantage of the cit-
izens” (ibid., 370). He excoriates the sovereign who goes to
war “without reason” as “responsible to God, and accountable

to man, for every person that is killed” (ibid., 369).

The violence, the crimes, the various disorders attendant on
the licentious tumult of arms, pollute his conscience and
blacken his account, and he is the original author of them all.
May this faint sketch affect the heart of the leaders of nations
and in military enterprises suggest to them a circumspection
proportional to the importance of the subject! (Ibid., 369)

He advises statesmen as follows:

[A]n unjust war may for a time enrich a nation, and enlarge
its frontiers, but it thereby becomes odious to other nations,
and is in danger of being oppressed by them. Besides, do op-
ulence and extent of dominion always constitute the happi-
ness of states? Amidst the multitude of instances which offer
themselves here, I shall confine myself to the Romans. The
Roman republic ruined itself by its triumphs, the excess of
its conquests and power. Rome, the mistress of the world,
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when enslaved by tyrants, and oppressed by a military gov-
ernment, had reason to deplore the success of its arms, and
to look back with regret on those happy times when its
power did not reach beyond Italy, or even when its domin-
ion was almost confined within the circuit of its walls.

The unjust motives are all such as have no tendency to
produce the good of the state, which, instead of being
drawn from that pure source, are suggested by the violence
of passions. Such are the arrogant desire of command, the
ostentation of power, the thirst of riches, the avidity of con-
quest, hatred and revenge. (Ibid., 371)

In short, Vattel offers us a meditation on power and policy as
well as right. There is no question war may be fought to de-
fend the state, enforce its rights, and revenge wrongs against
the nation. But Vattel offers a mixed rhetoric of law and virtue
that can sound familiar to modern ears.

Nations which are always ready to take arms on any prospect
of advantage, are lawless robbers: but they who seem to de-
light in the ravages of war, who spread it on all sides, without
any other motives than their ferocity, are monsters unworthy
of the name of men. They should be considered as the ene-
mies of mankind, in the same manner as in civil society. As-
sassins and incendiaries by profession, are not only guilty in
respect of the particular victims of their violences, but like-
wise of the state to which they are declared enemies. All na-
tions have a right to join in punishing, suppressing, and even
exterminating these savages. (Ibid., 372)

Perhaps most strikingly, Vattel’s idea that his advice will
find its confirmation in the consequences wrought by ozher
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states on the sovereign who neglects his advice also foreshad-
ows current thinking about law as a vernacular of legitimacy.
Earlier scholars had puzzled about the difficulties posed for a
doctrinal scheme by the possibility that a war might be—or
seem to be—just on both sides. It would certainly often be the
case that two sovereigns would think their cause just. For Vat-
tel, this poses no particular problem. The proof will be in the
response of other powers.

It may however happen, that both the contending parties
act with candor, and in a doubtful cause it is still uncertain
which side is in the right. Nations then being equal and in-
dependent . . . so as not to claim a right of judgment over
each other; it follows that in every case susceptible of
doubt, the arms of the two parties at war are to be ac-
counted equally lawful at least as to external effects, and till
the decision of the cause. This does not hinder other na-
tions from judging it for themselves, for knowing what they
have to do, and assisting that nation which shall appear to

have right on its side. (Ibid., 374)

It is not surprising that for Vattel, the purpose of a declaration
of war—as of the requirement that war be declared—is one of
policy, rather than of marking the separation between distinct
legal regimes of war and peace, or neutrality and belligerency.

[I]t is possible that the present fear of our arms may make
an impression on the mind of an adversary, and induce him
to do us justice. . . . We owe this farther regard to human-
ity, and especially to the lives and tranquility of the sub-
jects, to declare to this unjust nation, or its chief, that we at

length are going to have recourse to the last remedy, and
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make use of open force, for bringing him to reason. This is

called declaring war. (Ibid., 383)

The various subdoctrines of the obligation to declare war flow
from this purpose—the declaration must be made 7o the state
against which war will follow, need not be made in defensive
wars, nor must it be made in a way that would “allow the en-
emy time to prepare itself for an unjust defense” (ibid., 384).
One can imagine statesmen consulting Vattel about the wis-
dom and justice of their military campaigns. Franklin thought
his advice to aspiring national leaders wise and useful. The ad-
vice of the jurist might blend easily with that of the Enlighten-
ment clergyman or philosopher. Law offered a discourse of
wise policy, precedent, accepted practice, and strategic counsel
for statesmen participating in a well-understood and accepted

transnational discussion of good governance.

Law Meets Modern Warfare

It is difficult, however, to imagine Napoleon getting much out
of Vattel. Vattel wrote for those, like Franklin, who aspired to
be wise statesmen for nations participating in an established
international order—not those who wished to revolutionize
that order. Revolutionary statesmen would march to a differ-
ent drummer. Napoleon transformed warfare as much as state-
craft. His levee en masse inaugurated a new mode of national
war that would come to mobilize the full industrial and eco-
nomic power of the nation behind the massive conscript
armies of the First World War. In that century, moreover, legal

conceptions of sovereigns were also transformed, eliminating
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the presumption that national elites exercised power subject to
a well-understood regime of international norms.

To understand the emergence of the modern law about war
requires that we revisit the process by which the traditional in-
ternational legal thought of the nineteenth-century developed,
alongside these changes in the nature of warfare and statecraft.
The traditional laws of war—of the late nineteenth-century—
were forged in the shadow of the new conception of warfare
and statecraft whose inauguration we associate with Napoleon.
In the late eighteenth and early nineteenth centuries, what had
been an aristocratic endeavor of the old regime became the
general project of a nation—an extension of public policy, an
act of the whole.

This is the development crystallized by Clausewitz as a con-
tinuity between war and peace. We have come to treat his for-

mulation as classic:

We know, certainly, that War is only called forth through
the political intercourse of Governments and Nations; but
in general it is supposed that such intercourse is broken off
by War, and that a totally different state of things ensues,
subject to no laws but its own. We maintain, on the con-
trary, that War is nothing but a continuation of political in-

tercourse, with a mixture of other means.5

The new attitude Clausewitz proposes had been building for
a generation. But the revolutionary break with the ancien
régime—and the Napoleonic wars that followed—drove it
home. The transformation of war from the interpersonal,
dynastic, and religious struggles of an aristocracy to the pub-
lic struggles of a nation—a citizens’ army, the army “of the
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republic’—made war visible as an extension of national policy,
a project of the whole society.

As war became continuous with the political intercourse of
peacetime, it also became the public affair of a nation, an in-
strument of national policy, an expression of national sover-
eignty, a sign of national honor. The ancient marks of mili-
tary distinctiveness—the uniform, the profession, the codes of
honor—took on a new significance, signaling not aristocratic
status, but participation in national public life, and, increas-
ingly, submission to civilian leadership.

Latent in the Clausewitzian merger of war and public policy
lay a distinction between the old war and the new—wars of
chivalry, honor, and passion, versus wars of reason, calculation,
and policy. Vattel’s sovereigns would use war to settle disputes,
defend their possessions and tranquility, or right wrongs against
a shared order. When Clausewitz uses the word “politics,” he
has in mind a far broader set of potential goals. After Napoleon,
the political aims of war may well include the revolutionary
overthrow of the order itself. Military thinking would need to
adjust to the emergence of political leaders unbound.

Once the legitimate objectives of statecraft were unleashed
from the shared objectives of the ancien régime, they might or
might not be revolutionary—but they were now all political, a
term that increasingly came to mean “whatever is determined
by the leaders of a nation to be their objective.” Henry Kissinger
described nineteenth-century warfare as a series of political
initiatives bracketed by the revolutionary moments of the
Napoleonic wars and the First World War.

In the intervals between those explosions of maximum vio-
lence, war was considered an extension of policy. Between

the Congress of Vienna in 1815 and the outbreak of World
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War I, wars were limited by the political objectives of the
opponents. Because they were fought for specific goals which
did not threaten the survival of any of the powers, a reason-
able relationship existed between the force employed and
the objective to be achieved.®

At the same time, the legal terms for understanding the origins
of war focused on the sovereign’s power to make war, rather
than the appropriate reasons that might move a well-educated
statesman to make war. Vattel’s varied considerations of ethics,
obligation, right, and good governance had given way to a far
more focused idea about political interests and national policy
objectives: the will of the sovereign. War is no longer the out-
break of passion, defense or vindication—it has become an in-
strument of reason in pursuit of the nation’s political goals.

It took some time for this new vision to take hold. In 1838,
a few years after Clausewitz wrote, and long before he would
became a wartime president, Abraham Lincoln spoke of the

abolitionist cause in these terms:

Passion has helped us, but can do so no more. It will in
future be our enemy. Reason, cold calculating, unimpas-
sioned reason, must furnish all the materials for our future
support and defense.”

In saying this, Lincoln was understood to set himself against
war—the just cause would need the calm determination of
cooler peacetime heads. Two and a half decades later, however,
Lincoln would be embroiled in a war that would confound
this easy opposition of passionate war and reasoned peace.
Our Civil War—birthplace for so much of the law in war—
is often remembered as the first “modern” war. In part, this is
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winner’s history—a war of the modern North against the ante-
bellum South, a war of industrial power and the federal na-
tion, against the old military order of chivalry and the old sec-
tarianism of region. A culture of commerce defeated a culture
of honor, cold Northern reason slowly quenching the hot pas-
sions of the South in the name of a National Whole.

But the Civil War’s modernity lay not only in the Northern
victory. For both sides, this was a war pitting the full economic
and spiritual powers of their imagined community against an-
other in a struggle for national identity. It was modern war as
total war, war of the whole, war for the whole. For Kissinger,
the American Civil War was an exception to the long century
of politically limited war—it “approached the status of a total
war precisely because it was a revolutionary struggle.”

In this sense, Lincoln’s unimpassioned reason would not
forestall war, it would become war. But neither would it re-
main split from passion, as Lincoln’s inspired vocabulary of
sacrifice, sanctification—“we cannot dedicate, we cannot con-
secrate, we cannot hallow this ground”—would attest.

More than anything, the modernity of the Civil War lay
in the strange brew of reason and passion through which the
struggle was understood by both sides. The Northern cause
was also a crusade, the Southern military also a redoubt
of professional skill, thought, art, against an often brutal
Northern campaign. The rhetorical tools for distinguishing
war and peace, new wars and old wars, were there—but they
were redirected to define the relations between the warring
parties. This mix of passion, reason, and national expression
on both sides conjured up a war of singular ferocity. In a
sense, the Clausewitzian vision had now been fully realized—

war had become continuous, in reason and passion, with the
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great political struggles of the nation, and with national
identity itself.

On the one hand, it might seem that by merging war with
politics, the theory and practice of warfare had come into line
with Vattel’s quite fluid conception of the ethical, legal, and
policy considerations that ought to guide statesmen in think-
ing about war. Meanwhile, however, in the field of law, Vattels
ideas were being replaced with a mode of legal thought that
differentiated legal criteria from political and ethical consider-
ations far more sharply. Just as Clausewitz was bringing poli-
tics and war together, jurists were forcing law and politics
apart. The result would be a law standing outside the domain
of politics and war—and a politics unleashed from legal and
ethical constraint.

Nevertheless, nineteenth-century legal developments also
contributed to the emerging vision of warfare. The private
modes of warfare associated with the old regime were progres-
sively eliminated. The 1856 Paris Declaration, for example,
eliminated “privateering,” a complex legal institution through
which “letters of marque” authorized private vessels to carry
out belligerent acts. They seemed incompatible with new legal
conceptions of sovereignty that stressed its legal status as a uni-
tary public authority exercising a monopoly of military force.
Henceforth there would be one sovereign, one military.

Over the course of the nineteenth-century, legal scholars
placed the authority of sovereigns at the center of a reimag-
ined legal order replete with formal distinctions. The earlier
authors—from Grotius to Vattel—rarely spoke of “sovereigns”
at all. All sorts of entities had rights—rulers of many different
kinds, individuals, citizens, pirates, merchants. Later would
come the East India Tea Company. The key elements in the
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system were rights and wrongs, not sovereigns. All these players
had rights and powers and obligations that often moved with
them from place to place. When earlier jurists had focused on
the sovereign, it had seemed obvious that only the just and
right public acts of sovereigns were legitimate; a prince acting
for personal greed acts unjustly and hence illegitimately, and
wars for private empire are therefore also unjust, end of story.

By the late nineteenth-century, international jurists begin
their analysis with the sovereign act. In such a world, it was
easy to suggest that all wars publicly declared by a sovereign
were just; the point was to discover if this was the sovereign,
and if the war was the product of his public act. By contrast,
earlier scholars began the analysis with an idea about justice,
grounded in a moral/legal order that defined sovereignty and
the capacities of sovereigns. Justice entrusts sovereigns with
certain prerogatives, among them the capacity to engage in
wars. Private wars do not express these just sovereign capacities
and are therefore unjust. The nineteenth-century scholar be-
gins with a conception of sovereign authority and seeks to
elaborate its legal competence, while the earlier scholar began
with a notion of moral and legal justice from which he elabo-
rated the capacities of sovereigns.

In the nineteenth-century legal imagination, the sover-
eign marked the boundary between different legal universes—
international and national, as well as public and private. The
domestic and international legal orders were separated by the
different faces of sovereign power at home and abroad. The
domestic realm came to be imagined as a vertical legal order of
sovereign powers and citizen rights. The international legal or-
der was thought of as a horizontal order among sovereign au-
thorities, allocating jurisdictions and building order among
independent sovereigns by contract. The sovereign was the
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source of vertical authority at home, and had the (often exclu-
sive) capacity for horizontal contract internationally. His two
capacities form the boundary between the two legal spheres—
he acts either internally or externally.

This scheme transposed the relationship between public
and private law in the national legal system to the global level
by analogy. Domestically, the private law world of contract
and property was understood as a horizontal order of individu-
als with rights, building legal relationships by consent. In the
public sphere, by contrast, law was a vertical affair of public
powers enforced upon those subject to the sovereign’s juris-
diction. Sovereigns—and citizens—had powers and exercised
rights that came to seem absolute within their respective
spheres: freedom of contract for individuals in the private
sphere and police powers for the state in the public sphere.
The function of the legal order, broadly conceived, was to keep
these spheres distinct, and ensure that legal actors exercised the
powers and rights appropriate to their sphere.

For the sovereign this meant something quite different do-
mestically and internationally. Domestically the sovereign exer-
cised public “police” powers, delegated by national constitu-
tional arrangements. When acting publicly in the international
realm, the sovereign was the unrestrained political origin for
law itself, and could make war as an unrestrained exercise of
sovereign power. Nevertheless, in both spheres, the sovereign
must respect private right. As a result, the classical jurist paid a
great deal of attention to the boundaries between the spheres.
By policing the boundaries among the spheres, the legal order
could ensure the possibility of tranquility of each. It was during
this classical period that war became a distinct legal status, in
which public actors were said to have altogether different rights
and powers than during peacetime.
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Changes in Legal Thought:

An Opening for Humanitarianism

These late-nineteenth-century changes in legal consciousness
transformed what it meant for war to be the exclusive act of a
public sovereign. Emerging legal ideas influenced the way in
which Clausewitz’s assertion of the continuity between poli-
tics and war would be understood—by changing how politics
and public power were themselves understood. By the end of
the nineteenth-century, to think of war as the continuation of
politics by other means no longer meant that war was contin-
uous with peace, or a project of the whole nation—more the
opposite.

For one thing, the emergence of sharp distinctions in legal
thought between public and private brought with it the image
of a transnational commercial space that should be kept free
from contamination by public force. Private armies, merce-
naries, privateers—all these were outmoded, not only because
they were part of an aristocratic past, but because they did not
fic with the new, exclusively public nature of sovereign war.
The public realm had become one sphere of power among
many, marked off from the private realm of the market and
the family. Public warfare that had seemed general, continu-
ous with the whole society, now seemed, in legal terms,
specific—the project of the government, not the society. Simi-
larly, the emergence of a sharp distinction between interna-
tional and domestic spheres of authority suggested that sover-
eigns acting internationally could not disturb the domestic
order in the territory of other sovereigns—except during war.
The result was a sharp distinction between war and peace, and
between belligerent and neutral powers. At war, sovereigns
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possessed unrestrained authority; at peace, they displayed
respect for the domestic jurisdiction of other sovereigns. In
such a system, the declaration of war will play a completely
different function—marking the line between legal regimes.

Humanitarian voices supported the legal separation of war
from the domain of peace. Broad pacifist campaigns arose
from diverse sources: from church leaders, proponents of
woman’s suffrage, heirs to the abolition movement; as well as
from political activists of all types: from anarchists, social-
ists, populists, progressives, Catholics. These diverse voices
marked the distinction between war and peace in various
ways—as cthics against politics, as faith against the cruel logic
of commerce, as calm reason against fanaticism, as modern
logic against the primitive culture of honor. In fact, the terms
with which they marked the line between peace and war par-
allel those by which both sides distinguished North and
South.

All these voices spoke to war, to the statesmen and mili-
tary who made war, from outside—in the name of an alter-
native ethical vision—sometimes national, more often uni-
versal. War and peace were separate; Clausewitz was now the
problem. We might now say they pled for peace by speaking
truth to power. The point was to shrink the domain of war
through moral suasion, agitation, shaming, and proselytiz-
ing. In their view, blurring war with peace was both danger-
ous and immoral.

This conviction lent an ethical urgency to the emergence of
a sharp legal distinction between war and peace. Each was now
a legal status, separated by a declaration. Combatants and
noncombatants, neutrals and belligerents have different bun-
dles of legal rights and privileges. The battlefield, the territory
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of belligerency, was legally demarcated. The legal treatises of
the period began to place the law of peace and the law of war
in separate volumes. In part, these distinctions aimed to limit
the carnage of war by expanding the privileges of civilians and
limiting the military privilege to kill.

These humanitarian limitations on war were thus part of a
broader reorganization of legal thought, sharpening the distinc-
tion between the public and the private sphere, hardening
private rights and limiting public powers to their respective
spheres. For all that peace and war were to be legally separated,
private rights, for example, were increasingly thought to be con-
tinuous across the boundary. It is here that we began to see the
logic of thinking that when the dust settles after a war claiming
the lives of millions, destroying empires, and remaking the po-
litical and economic landscape of the planet, people might rea-
sonably feel they are still entitled to get their property back.

In short, the late nineteenth-century developed an alliance
between two rather different sets of ideas: a humanitarian
moral conviction that the forces of peace stand outside war,
demanding that swords be beaten into ploughshares, and a le-
gal project to sharpen the distinction between public powers
and private rights. The result was a legal conception of war as
a public project limited to its sphere. The legal distinctiveness
of war reinforced the idea that war was itself a discrete and
limited phenomenon—over there, the domain of combat. It
seemed reasonable to expect that warriors stay over there, and
that protected persons, even women soldiers, stay outside the
domain of combat.

This alliance of ethics and legal form—together discon-
tinuous from public policy and war—has continued across the
twentieth-century and is with us still. We see it in the effort to
restrain war by emphasizing its moral and legal distinctiveness—
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by walling it off from peace and shrinking its domain. We see its
echo in the many varieties of twentieth-century pacifism, in
modern efforts to revive “just war” theory as an exogenous truth
that can limit military power, and in the struggle to bring the
language of human rights to bear on the military—to judge the
effects of war by a different, higher, ethical standard. But we
also see it in efforts to treat combat and “police action” as
fundamentally—ethically, legally—different, the one the do-
main of human rights, the other the proper domain of the law
of armed conflict.

Nevertheless, to contemporary jurists, the nineteenth-
century distinctions seem arcane and lacking in nuance, while
the earlier faith in a universal moral/legal order seems naive. In
the twentieth-century, as the sovereign lost his central place as
the boundary among legal spheres, the legitimacy of his vari-
ous acts was no longer a technical or procedural matter of do-
ing the right thing in the right way in the right sphere. The
notion that a public declaration by a sovereign marks the
boundary between war and peace now seems unduly formal
and remarkably out of touch with the play of forces within
and without sovereign territories that generate interstate vio-
lence. At the same time, the earlier notion that the public and
communal acts of sovereigns are automatically legitimate now
seems both to overestimate the power of the legal order to con-
fer legitimacy and to ignore the importance of functional dif-
ferences between acting publicly and privately, in war or in
peace. Modern international lawyers have abandoned the
nineteenth-century scholar’s focus on the sovereign without
recovering the earlier faith in a unified social/moral order. They
have replaced a law of distinctions with what seems a more
pragmatic unbundling of governmental action on both sides
of the war/peace and public/private divides.
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International Institutions and the
Rise of a Modern Law of Force

Indeed, over the course of the twentieth-century, humanitari-
ans wishing to restrain the incidence and violence of warfare
lost confidence in the strategy of standing with law outside of
military and political power, insisting on respect for formal
boundaries. This erosion in confidence was sped by the decline
of the legal consciousness with which this strategy had been al-
lied. Nevertheless, the legal consciousness of the classical era
continued to influence many in the American foreign policy
establishment.” Every American secretary of state from 1889
to 1945 was a lawyer, and for many of them, the broad ethos
of the classical era provided the backdrop to their diplomacy.
Until quite late in the twentieth-century, the classic legal sensi-
bility continued to influence those in the American foreign
policy establishment—most Republicans and many centrist
Democrats—who saw foreign affairs as a domain for commer-
cial stability more than as an arena for transformative or revo-
lutionary politics.

Coming to the international scene, lawyers influenced by
the legal thought of the classical period were oriented to the
increasingly dense world of transnational private and commer-
cial affairs, rather than to the diplomatic management of war.
War was something that could be avoided by a combination of
American “neutrality” and care to avoid foreign political en-
tanglements. Law promised a neutral technique for recogniz-
ing the legitimate boundaries of sovereign authority. Men like
Manley Hudson and Elihu Root worked tirelessly for the pro-
fessional codification of international rules and the use of legal
arbitration to resolve international disputes on the theory that
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sovereign interests, properly defined and understood, would
converge. They were not isolationists by any means, but the
terms of their engagement with the world—and the world
they saw to be engaged—would not have been recognizable to
Franklin, still less to Clausewitz. For them, the distinctions of
classical international law seemed as reliable a guide to public
diplomacy as to international private order, so long as bound-
aries were respected and disputes resolved through arbitration.

In a world of strict legal boundaries among powers, it was
easy to imagine that the—legitimate—interests of sovereigns
did not conflict in any unbridgeable way. Although it did seem
doubtful, after the First World War, that warfare could be con-
trolled by elaborating the entailments of a legal status or by re-
lying on the coincidence of interests among sovereigns absolute
only within legally defined spheres, arbitration did continue to
seem promising where disputes concerned legal matters. Many
interwar lawyers thought that many, even most, international
disputes could be seen as differences of opinion about what
sovereigns were entitled to; once their entitlements were neu-
trally clarified, the dispute might be resolved. In a sense, these
lawyer-diplomats had regained something of Franklin’s faith in
the stability of a legally organized international establishment.
For these lawyer-statesmen, international politics and law re-
mained distinct realms. The bulk of disputes among sovereigns
could yield to patient legal assessment and arbitration—for
the rest, the traditional tools of diplomacy, coupled with a for-
eign policy of detachment from European internecine con-
flicts, would serve.

The disinterest of these men in matters of war, and their
sense that legal arrangements were the natural stuff of diplo-
macy, is suggested by the story Elihu Root, by far the most
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prominent American international lawyer of his generation,

told about his appointment as secretary of war by President
McKinley.

I was called to the telephone and told by one speaking for
President McKinley, “The President directs me to say to
you that he wishes you to take the position of Secretary of
War.” I answered, “Thank the President for me, but say
that it is quite absurd, I know nothing about war, I know
nothing about the army.” I was told to hold the wire, and
in a moment there came back the reply, “President McKin-
ley directs me to say that he is not looking for any one who
knows anything about war or for any one who knows any-
thing about the army; he has got to have a lawyer to direct
the government of these Spanish islands, and you are the

lawyer he wants.”10

The problem was that their established legal order was,
in fact, being transformed by war and revolution. The First
World War and the Russian Revolution shocked the world’s
elites on a scale not experienced since Napoleon. In part, the
shock was the escalation of warfare into a force that tran-
scended any conception of political interest that may have mo-
tivated it. Raymond Aron put it this way:

Perhaps major wars are precisely those which, by reason of
the passions they release, ultimately escape the men who
have the illusion of controlling them. Retrospectively, the
observer does not always perceive the conflict of interests
that would have justified the passions and excluded the
compromise. Perhaps, as I am tempted to believe, it is the
very nature of industrialized warfare which ends by com-
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municating hatred and fury to the masses and inspiring
statesmen with the desire to disrupt the map of the old con-
tinent. The fact is that the first war of the century illustrates
the transition toward the absolute form of a war whose po-

litical stake the belligerents are incapable of specifying.!!

The new situation called for new ideas and new institu-
tions. The nineteenth-century diplomatic world of The Hague
seemed quaint in its legalism—and in the confidence that law
could be elaborated other than as the expression of political
purposes and an existing political status of forces. National
and international politics, moreover, had blurred together. Re-
lations between states must be understood in political terms,
in a world in which political interests conflicted sharply, and
in which domestic political life and commercial interests
spilled over easily into international conflict. International law
was no longer the framework for diplomacy—it could be a
tool, but no more.

Those interested in maintaining international peace and
order needed political science, and the new science of “inter-
national relations” to study the “systems” of international
order—balance of power, bipolarity, and so on—rather than
the legal boundaries and perquisites of sovereign authority.
Specialists in international relations rethought the history of
eighteenth- and nineteenth-century international stability in
the key of diplomatic history rather than law, as a function of a
scientifically discernable political “order” among states (usually
the “balance of power”), rather than as the product of a shared
elite consensus about the legitimate and legal limits of sov-
ereign aspiration. Commentators today often conflate Elihu
Roots enthusiasm for international legal arbitration with Wil-
son’s enthusiasm for the League of Nations. At the time, they
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were opposed visions—indeed, Root, founder of the American
Society of International Law, was a leader in the Republican
fight against ratification of the League Covenant. He did so
not in the name of American isolationism, but to support an
alternative, legal order of rules and arbitration, rather than
what he saw as the political entanglement of membership in a
standing international organization. Wilson had been a profes-
sor of political science.

No sooner had political scientists interred the world of le-
gal restraint in the name of a new realism about the in-
evitability of interstate conflict and the revolutionary force of
war, than they reimagined the nature of international stabil-
ity. Where such international order as had been achieved in
the eighteenth and nineteenth centuries had been the prod-
uct of the invisible hand of the “balance of power system,”
that system had reached its limit when revolutionary efforts
to remake the international order were sparked by the pas-
sions of local and national politics. Domestic political pas-
sions, particularly the claims of national minorities within
states, now had the power to transform international rela-
tions. The old balance of power diplomacy among sovereign
states could not manage politics that put in question the
states themselves.

A new diplomacy would be needed to manage these claims,
allow room for the peaceful transformation of the interna-
tional order, and harness the collective interest in avoiding
global war to enforce the authority of global institutions to
serve as the terrain for the sensible management of interna-
tional conflict. Organizations—like the League or the Interna-
tional Labor Organization—would respond to common prob-
lems and harness the instruments of war to the interests of

peaceful change and global stability. War could be avoided and
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limited not through respect for the classical legal order, but
through the emergence of a new, more realistic institutional
order to manage national interests and national passions, en-
suring both stability and a process for “peaceful change.”!?
The post—World War I generation found the origins for this
new regime of peace in their experience of war. Wartime ne-
cessities forced the allies to cooperate, rendering plausible the
idea that war could be managed. Harold Nicolson described
what he had learned from the experience of technical wartime

cooperation and management in these terms:

In the place of a national policy expressing itself by compet-
itive and conflicting diplomacy, you had a common inter-
national interest imposing the need of international co-
operation. Nor was this the only difference. Instead of
national policy trying to impose itself from above upon the
facts of a situation you had a system by which the facts im-
posed themselves upon a policy."3

The great interwar theorist and historian of international orga-
nization Alfred Zimmern traced the League directly to the “Al-

lied war-machine.”

This small body [the Allied Maritime Transport Executive]
was the hub of the Allied war-machine. From it went forth,
daily and hourly, decisions which closely affected the inter-
ests, the needs and, above all, the daily habits of individuals
over a large part of the world. And here too, under the im-
pact of experience, were being hammered out conclusions
as to the possibilities and limits of interstate cooperation
which could have been arrived at in no other way. It was no

accident that, when . .. the Secretariat of the League of
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Nations came to be formed, three out of the four members
of the Transport Executive . . . transferred their experience

and driving power to its service.'

Peace would be managed through a continuation of the means
of war. Although Nicolson was terribly disillusioned by his ex-
perience negotiating the establishment of the League of Na-
tions at Paris in 1919 (“We came to Paris confident that the
new order was about to be established; we left it convinced
that the new order had merely fouled the old”),’s he remained
optimistic that from the chaos of the war a new diplomacy and
a new mode of order had been established.

If, therefore, one concentrates upon the continuity of diplo-
matic theory rather than upon its discontinuity, one is im-
pressed by the fact that, in spite of the several different
shapes which it assumed, and in spite of dramatic periods
when violence momentarily became more authoritative
than reason, it is possible to recognize a distinct upward
curve of progress. What is the nature of that progress?
I should define it as follows: “the progress of diplomatic
theory has been from the narrow conception of exclusive
tribal rights to the wider conception of inclusive common

interests.” 16

The new field of international relations would remember
the nineteenth-century as a world of diplomatic history, whereas
classical international lawyers continued to remember it as a
world of doctrine. In the twentieth-century, beginning with
those who built the new world of international organizations,
law and politics would be merged in a new consensus about

the possibilities for cooperation, reinforced by the progressive
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move of history from an era of sovereign autonomy to one of
inevitable intersovereign cooperation. The new problems of
the new century—and the specter of newly destructive possi-
bilities of warfare—made progress toward a more cooperative
international order inevitable, if only men would seize the op-
portunity to manage their relations in the new institutions of
international public life. International lawyers working in this
new spirit would move from building international organiza-
tions to rethinking classical legal doctrines and the inter-
national political order for which they hoped the new interna-
tional law might become the shared language. As Louis
Henkin would put it, looking back on the League late in the
twentieth-century, “For the first time, nations tried to bring
within the realm of law those ultimate political tensions and
interests that had long been deemed beyond control of law.””

The most direct impact of this new institutional diplo-
macy was to transform thinking about the sovereign preroga-
tive to go to war. War remained the legal prerogative of sover-
eigns, but the new international regime sought to transform
the political context within which sovereigns would think
to exercise that power. Law was primarily the instrument for
building the institutions to transform the political order—not
for articulating the normative boundaries and limits of sover-
eign power. The League would be a political institution, a
standing consultative assembly of nations with a brief to facil-
itate peaceful settlement and peaceful change in the interna-
tional political order. War would be reduced by an obligatory
“cooling off 7 period to allow reasonable international man-
agement of conflict to step in as national passions ebbed. In
Article 16 of the League Covenant, members pledged to treat
an attack on any member as an act of war against all, and un-

dertook to subject the attacking state to isolating sanctions,
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mobilizing and generalizing the power of the wartime alliance
to defeat aggression as deterrence.

None of these efforts sought to outlaw war. The most
famous—if ultimately unsuccessful—interwar effort brought
statesmen together to “condemn recourse to war” and “re-
nounce it as an instrument of national policy” in the 1928
Kellogg-Briand Pact. It was, of course, to be a short-lived re-
nunciation. The League promise to prevent war was almost
equally short-lived. But these were not the work of idealists or
legalists. Their architects were disenchanted with classical le-
galism and thought themselves thoroughly modern and realis-
tic in their engagement with policy and politics.

As we look back on these interwar lawyers and political sci-
entists from the perspective of post-1945 hindsight, it is easy
to disparage their efforts. We should remember that it also re-
mains unclear whether seventeenth-century “unjust” war ideas
ever really limited the use of military force. They may well
have done more to delegitimate the enemy and justify the
cause. Late-nineteenth-century legal doctrine—and arbitra-
tion schemes—seem to have been even less effective. Indeed,
by the late nineteenth-century, international law had very little
to say about the decision to go to war—a silence rooted in the
assumption that war was an unrestrained prerogative of sover-
eign power. The right and capacity to make war was so central
to the late-nineteenth-century legal definition of sovereignty
that even in the twenties, we still find jurists assessing the in-
ternational legal personality of the League by asking whether it
has the “right” to make war.

We should understand the twentieth-century law of war as
a century-long reaction against this nineteenth-century legal
silence. The diplomats who made the League sought to replace
legal doctrines with a political institution that could sanction
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and deter aggression, while providing a framework for peaceful
change and the peaceful settlement of “disputes.” The brave
new world of institutional management was born.

After the Second World War, again in the name of political
pragmatism, this scheme matured into a comprehensive con-
stitutional system. The political institution would be replaced
by a comprehensive constitutional order that fused political
and ethical considerations in a common legal vocabulary. Al-
though the League scheme had not lived up to its political
promise, eventually the Allied Powers had, uniting to defeat an
Axis of states bent on aggressive war and revolutionary change
in the world order. This wartime alliance became the model
for the United Nations system of collective security.

More importantly, international lawyers, diplomats, and
humanitarian policymakers came to understand these institu-
tional developments in the context of a revived law of war. In
this view, the system of the United Nations Charter was more
than a political regime of collective security—an institutional
framework for diplomatic management of conflict. It was also
a new legal order that inaugurated a new law of war.

War was no longer the free act of sovereign will. Interna-
tional lawyers no longer treated sovereigns as free political ac-
tors; the discipline split sharply from the field of political sci-
ence and international relations on just this point. Sovereigns
were understood to be part of an “international community,”
again thought to have been made necessary and inevitable by
the shrinking of the globe and the increasingly destructive
power of warfare itself. The constitutional fabric for that
community was thought to be provided by international law.
The traditional legal distinctions and definitions were not
rehabilitated—quite the opposite. The new law would be flex-

ible, functional, practical. Even the word “war” was eliminated
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from the phrase “law of war.” This would be a “law of force” to
manage interstate violence whether or not it was legally de-
fined as “war” in the old terms.

The United Nations Charter laid out an ambitious scheme
to establish an international monopoly of force. The UN Se-
curity Council would have responsibility for maintaining the
peace. Members agreed, in Article 2.4, to “refrain in their in-
ternational relations from the threat or use of force against the
territorial integrity or political independence of any state, or
in any other manner inconsistent with the Purposes of the
United Nations.” As originally conceived, the Charter system
made any first use of force a “breach” of the peace—suspicious
and presumptively illegal. Self-defense was permitted as a 7e-
sponse to a first attack under Article 51, until the Security
Council took up the matter. The Security Council could itself
then authorize collective warfare to “maintain or restore inter-
national peace and security.” No state could legitimately be the
first to use force—collective security, alongside the peaceful
settlement of disputes, became the projects of the Security
Council.

Like any complex constitutional order, however, this scheme
would need to be interpreted and kept up to date in a chang-
ing political world. As it turned out, the Cold War stalemate
among the great powers blocked development of the Security
Council’s role in collective security. Alternative institutional
mechanisms needed to be found. In the Korean War, the
United States and its allies relied on the General Assembly for
authorization. In the 1960s and 1970s, successive Secretaries-
General developed new roles for the United Nations between
the Cold War antagonists in a variety of third world conflicts.
They developed new methods of coordinated diplomacy and
“good offices,” and promoted the insertion of UN “peacekeep-
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ers’ between adversaries to maintain and monitor cease-fire
arrangements. These and many other innovations needed to
be imagined and defended within the terms of the Charter. To
accommodate them, the Charter was interpreted—Dby those
who used it, by elites who approved their uses of it, and some-
times by the World Court—flexibly.

The United Nations legal order prohibited war—except as
authorized by the UN Charter. That is the key point: not as
authorized by the UN, but as authorized by the Charter. Like
any constitution, the Charter was drafted in broad strokes and
would need to be interpreted. Over the years, what began as
an effort to monopolize force has become a constitutional
regime of legitimate justifications for warfare. There is no
doubt that the Charter system of principles has legitimated a
great deal of warfare. Numerous governments initiated mili-
tary action after 1945—not once, untl the 1991 Gulf
War, with the Security Council’s authorization. International
lawyers interpreted these events—supported them, opposed
them—in the language of the Charter.

The “inherent right” to use military force in “individual or
collective self defense” protected by Article 51 could be—and
was—interpreted broadly as well as narrowly. Is an attack nec-
essary? What about preemptive strikes? What about preventive
wars? A close reading of Article 2.4 revealed other loopholes—
force not directed “against a state,” not “inconsistent with the
Purposes of the United Nations.” The Charter came to be read
as a constitutional document articulating the legitimate justi-
fications for warfare. Lengthy articles and books were written
parsing the meaning of “aggression” and “intervention.”
Does economic pressure count? The conventional levers of
diplomacy—the routine arrangements of commercial life—
suddenly seemed arrayed on a continuum with invasion. At
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the same time, it was hard to think of a use of force that could
not be legitimated in the Charter’s terms. It is a rare statesman
who launches a war simply to be aggressive. There is almost al-
ways something else to be said—the province is actually ours,
our rights have been violated, our enemy is not, in fact, a state,
we were invited to help, they were about to attack us, we are
promoting the purposes and principles of the United Nations.
Something.

This modern vocabulary of force has a jurisprudence—an
attitude about the relationship between law and power. It is the
flexible jurisprudence of principles and policies—of balancing
conflicting considerations—familiar from many domestic con-
stitutional systems. Legal scholar Oscar Schachter gave perhaps
the best description in his eulogy for Dag Hammarskjold—
who epitomized the new jurisprudential spirit.

Hammarskjold made no sharp distinction between law and
policy; in this he departed clearly from the prevailing posi-
tivist approach. He viewed the body of law not merely as a
technical set of rules and procedures, but as the authorita-
tive expression of principles that determine the goals and
directions of collective action. . . . It is also of significance
in evaluating Hammarskjold’s flexibility that he characteris-
tically expressed basic principles in terms of opposing ten-
dencies (applying, one might say, the philosophic concept
of polarity or dialectical opposition). He never lost sight
of the fact that a principle, such as that of observance
of human rights, was balanced by the concept of non-
intervention, or that the notion of equality of states had to
be considered in a context which included the special re-
sponsibilities of the Great Powers. The fact that such pre-
cepts had contradictory implications meant that they could
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not provide automatic answers to particular problems, but
rather that they served as criteria which had to be weighed
and balanced in order to achieve a rational solution of the
particular problem. . .. He did not, therefore, attempt to
set law against power. He sought rather to find within the
limits of power the elements of common interest on the ba-

sis of which joint action and agreed standards could be es-

tablished.!8

The difficulty, of course, is the old question, “Who de-
cides?” The signature theme for this modern vocabulary of
force was realism—about war, about sovereign power, about
politics. For all the common institutional machinery, in the
first instance, every sovereign would remain judge of its own
case. Leo Gross termed the process “auto-interpretation.” But
auto-interpretation was the beginning, not the end of the mat-
ter. In the international order, constitutional law obligations
would not be decided by a supreme court. Rather, the judicial
“function,” cut loose from any particular institution, would
come to be exercised by the global elites to whom sovereigns
would make the case for their desired interpretation of Charter
obligations. The Charter scheme would be interpreted collec-
tively by the “international community” of diplomats, govern-
ment officials, legal professionals (Oscar Schachter famously
termed them the “college of international lawyers”) and media
commentators reacting to assertions of sovereign prerogative.!?

This new decentralized judicial conception of the dialogue
among international elites encouraged a conception of the
Charter vocabulary as more than a set of legal commitments or
political arrangements. To speak of war—or peace—in these
terms was to invoke a broader ethical commitment to the exis-

tence of an “international community,” rejecting both the
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naked power and formal law of the nineteenth-century. The
United Nations joined hands with nongovernmental institu-
tions to mobilize the public opinion of the world’s elites be-
hind humanitarian commitments through inspections, re-
ports, inquiries, and the politics of shame. The Charter offered
a vocabulary for speaking ethically about making war. It was
not surprising to find the law of force increasingly expressed in
the language of criminal justice—war crimes, war criminals—
and in the language of human rights. To reject the language of
the United Nations as the discourse of war was to defy the in-
ternational community, the world—«civilization itself. You can
argue whatever you like, but within the constraints of this
common language of civilization.

This constitutionalization of the law of force had an impact
on the formal distinctions of the traditional law of war. Once
the use of force has become the expression of the constitu-
tional decisions of the international community as a whole,
whether through the Security Council or otherwise, the idea
of remaining “neutral” seems altogether less benign; it may
even be legally inconceivable. Either you are part of the inter-
national community or you are not. It is not surprising to find
this vocabulary used by an ever wider array of people to dis-
cuss the restraint and exercise of military power by statesmen,
military strategists, and humanitarians alike. In the last de-
cades, indeed, these groups have all come to speak in terms of
the new law of force. It would be tempting to say that the new
law of force has captured war in a legal vocabulary: war must
now be legally justified, force has been linked to the exercise of
rights, and the Security Council has established a monopoly
on the power to judge and enforce sovereign rights. Some in-
ternational lawyers have interpreted the Charter in this way.
But only some. One could also say the law had been captured
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by politics, rendered soft and pliable by well-meaning people
whose efforts to make the law stronger had only rendered it in-
capable of distinguishing war from peace. In the end, it is dif-
ficult to imagine even these differences of opinion about the
nature of international law and the international political pro-
cess being ironed out in any way other than through an open-
ended political/legal/ethical conversation.

Legal Realism and the Transformation
of the Law in War

The twentieth-century merger of politics, ethics, and law in a
new “law of force” was accompanied by parallel changes in the
nineteenth-century “law in war” rules about weaponry, prison-
ers, and behavior on the battlefield. The modern law in war is
known to the Red Cross and to much of the European inter-
national law establishment as “humanitarian law.” The U.S.
military calls it the “law of armed conflict.” They are speaking
about the same thing. I prefer the classic term “law in war,” or
Jus in bello.

In its traditional form, the law in war relied heavily on the
distinctions of nineteenth-century law—between peace and
war, public and private actors, civilians and combatants. It is
easy to see how the boundaries of classical international law
could be transformed into humanitarian limits on sovereign
behavior in wartime: combatants must respect the inviolability
of civilians, belligerents of neutrals, and so forth. The law in
war—codified in successive waves from the 1899 Hague Dec-
larations on asphyxiating gases and expanding bullets, through
the 1907 Hague Conventions on the “rights and duties of
neutral powers” and the “laws and customs of war” on land
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and at sea, to the 1949 Geneva Conventions on treatment of
the wounded and sick “in the Field” and of prisoners of war
and civilians “in time of war’—trades heavily in these distinc-
tions. Only the more recent codifications of the 1970s and
1980s blur the line between international and noninterna-
tional “armed conflicts,” reaching out to all the “victims” of con-
flict, or mandating measures to avoid environmental damage
whether on or off the battlefield.

The story of the transformation of the Hague/Geneva rule
system into a modern vocabulary of political legitimacy can
best be told against the background of a widespread twentieth-
century loss of faith in the formal distinctions of classical legal
thought—in the wisdom, as well as the plausibility and useful-
ness, of separating law sharply from politics, or private right
sharply from public power, or, for that matter, war from peace,
civilian from combatant.

The traditional law in war was not only the product of these
distinctions. Those who codified the law at the Hague and
Geneva did more than deduce limits on warfare from the nature
of sovereignty or the boundaries of sovereign public authority in
war. Early humanitarian law relied on these background distinc-
tions of classical international law, but the rules were more de-
tailed: How could you distinguish combatants from civilians?
What treatment should be accorded those who placed them-
selves outside the battlefield? Humanitarians reacting to the vio-
lence of nineteenth-century warfare in the Crimea and in the
American Civil War worked with military authorities to develop
these more detailed codes of conduct. Often these were promul-
gated in national regulations; sometimes they were also negoti-
ated among sovereigns and promulgated by treaty.

The goal was to get military professionals to hammer out
workable rules, on the theory that they could be expected to
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respect rules they had generated and to which their states had
consented. As a humanitarian strategy, this approach relied
on the internal professional disciplinary structures of the mil-
itary. From the start, the law in war, like the International
Committee of the Red Cross with which it is prominently as-
sociated, has prided itself on its pragmatic relationship with
military professionals. Despite their rather different profes-
sional cultures, military lawyers and lawyers from the Red
Cross are often able to find common ground with surprising
ease. They attend the same conferences and speak the same
language, though they may differ on this or that interpreta-
tion or detail.

Developing a insider vocabulary common to humanitarian
and military professionals was intended to place the new rules
on a firm footing in the militarily plausible. No exploding bul-
lets. Safe passage for ambulances and medical personnel wear-
ing identifiable outfits, and so forth. To this day, the most sig-
nificant codifications of the law in war have indeed been
negotiated among diplomatic and military authorities. The
idea, moreover, was that soldiers on both sides of a conflict
had a shared professional interest in more humane rules of
conduct. It is not surprisingly that Francis Lieber, author of an
early military code of conduct, had relatives on both sides in
our Civil War.

Moreover, to preserve its public neutrality and maintain the
confidence of national military leaders, the ICRC has tradi-
tionally reported only to governments and only on the basis
of confidentiality. It has been more comfortable monitoring
compliance with these precise negotiated rules than interpret-
ing broad standards, although, as we have seen, a great deal of
ink can be spilled over the precise definition of a legal term
such as “torture” or “inhumane and degrading punishment.”
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This strategy had obvious drawbacks: reliance on military
acquiescence limited what could be achieved. Narrowly drawn
rules permit a great deal and legitimate what is permitted.
Military leaders outlaw weapons that they no longer need, or
against which defense would be too expensive or difficult, or
that they feel will be potent tools only for their adversaries.
Indeed, it rarely turns out to be true that clear rules will affect
forces on both sides of a conflict the same way, for much will
depend upon their resources, tactics, and strategy. Recogni-
tion of these costs is one reason the modern pragmatism of
the law in war has always meant more than the deference to
sovereign consent we associate with nineteenth-century posi-
tivism. Humanitarians seeking to develop a practical and
workable limit on the violence of warfare have not been con-
tent to stop with the clear rules they could induce military au-
thorities to accept.

Humanitarian pragmatism has also brought a deeper set of
changes to the nineteenth-century law in war. The clear dis-
tinctions that provided the background for so many of the
more detailed rules lost their luster. The rules themselves were
transformed into—or even replaced by—broad principles and
standards. Most importantly, the modern humanitarian and
military professionals have come to think about the status of
the law itself in new ways—Iless as an external or ex post judge
of military behavior than as a vocabulary for arguing about the
legitimacy and illegitimacy of military conduct common to
those inside and outside the military profession.

The nineteenth-century legal distinctions that formed the
background for many of the more detailed rules themselves
came under pressure in several ways. In political terms, they
seemed associated with a view of the international world that

placed too much emphasis on the autonomy of sovereigns,



THE HISTORICAL CONTEXT

and not enough on the necessity for cooperation in an “inter-
national community.” When international lawyers reasoned
about what sovereigns could and could not do by deduction
from the legal nature of sovereignty, moreover, their arguments
no longer seemed persuasive. Sovereignty could mean some-
thing else, and the old international law had little to say about
what it should mean. The absolute on/off nature of the
nineteenth-century distinctions—either it was war or it was
peace—seemed far too rigid to facilitate the more nuanced ap-
proach to diplomacy opened up by unbundling sovereignty
into a collection of competences, and arranging diplomatic ef-
forts to influence other sovereigns along a continuum from
diplomatic suggestion to invasion.

At the same time, the nineteenth-century rules and sharp
distinctions were joined in the twentieth-century by broader
standards and loose criteria for judgment. The formal distinc-
tion between combatants and noncombatants became a “prin-
ciple of distinction” between military and nonmilitary objec-
tives. The rules developed since the 1860s are now presented
as having ripened into customary obligations, if not in their
details, at least in their broad outlines. As customary law, they
can be boiled down to a few broad commitments. The detailed
rules originally agreed at The Hague or Geneva about whom
one can target and how civilians, medical personnel, the
wounded, or prisoners of war must be treated have morphed
into standards, simple ideas that can be printed on a wallet-
sized card and taught easily to soldiers in the field. “The means
of war are not unlimited”; “each use of force must be neces-
sary” and “proportional”—these have become ethical baselines
for a universal modern civilization.

Humanitarians have sought to turn rules into principles to

generalize the narrow achievements of negotiation, transforming
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narrow treaties into broad custom. This has been a particu-
larly attractive strategy for human rights activists and others
far outside the military profession. Speaking publicly in inter-
national settings, they have sought to shame governments into
compliance and have always been more at ease than Red Cross
professionals framing arguments in broad standards. But mili-
tary professionals have also turned to standards, to ease train-
ing through simplification, to emphasize the importance of
judgment by soldiers and commanders operating under the
rules, or simply to cover situations not included under the for-
mal rules with a consistent practice. For example, a standard
Canadian military manual instructs that the “spirit and princi-
ples” of the international law of armed conflict apply to nonin-
ternational conflicts not covered by the terms of the agreed
rules.20

At the same time, we should not exaggerate the move from
rules to standards. The nineteenth-century law in war was also
filled with broad propositions about sovereign prerogatives
and the entailments of the status of neutral or belligerent, or
the nature of combat, while the technical rules of humanitar-
ian law, and the most technical disarmament treaties, were ne-
gotiated in the twentieth-century. We also find military
lawyers turning broad principles and nuanced judgments into
simple bright-line rules of engagement for soldiers in combat,
while humanitarians have combed military handbooks and
government statements of principle that were promulgated for
all sorts of purposes to distill “rules” of customary interna-
tional law. The ICRC'’s recent three-volume restatement of the
customary law of armed conflict is a monumental work of ad-
vocacy of just this type.

The tendency to focus on standards when describing the
modern law in war is the consequence of a broader shift in
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ideas about the significance and usefulness of the law in war as
a whole. Foregrounding standards like “proportionality” or
“military necessity” presents the law in war simultaneously as a
broad ethical discourse and as a framework for judgment capa-
ble of making the cost-benefit calculations necessary for it
to be a useful tool for military professionals. The classic
distinctions—between belligerent and neutral, or civilian and
combatant—are still there, but their status has been trans-
formed. They may be useful benchmarks for the humanitarian
limits of warfare—but they may not be.

If we think about things from an ethical point of view, we
may sometimes conclude that it is, in fact, more humanitarian
to kill civilians to save soldiers. Think Hiroshima. Or that it
may be more humanitarian to intervene than to respect territo-
rial sovereignty. Think Rwanda, Armenia, Cambodia, or the
Holocaust. The transformation of formal distinctions into
benchmarks that might or might not be persuasive in a particu-
lar context also makes every distinction a matter of more or less.

Of course, humanitarians and military professionals might
well do the evaluation differently. Nevertheless, an antiformal
law in war of broad standards represents a triumph for grasp-
ing the nettle of costs and benefits. In debating whether this or
that is, in fact, proportional or necessary, moreover, humani-
tarians and military professionals are at least speaking the same
language. As they argue, it would not be difficult for humani-
tarians to conclude that they had infiltrated the background
decision-making of those whom they would bend to humani-
tarian ends. Nor would it be surprising if military professionals
experienced their professional calculations as expressions of
their own humanity.

Either way, as a framework for debate and judgment, this

new law in war embraces the unavoidability of trade-offs, of
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balancing harms, of accepting costs to achieve benefit—an ex-
perience common to both military strategists and humani-
tarians. Take civilian casualties. Of course, civilians will be
killed in war. Limiting civilian death has become a pragmatic
commitment—no unnecessary damage, not one more civilian
than necessary. In the vernacular of humanitarian law, no “su-
perfluous injury,” and no “unnecessary suffering.” The range
of complex strategic calculations opened up by this idea—for
those inside and outside the military—is broad indeed. We
might say that the old distinction between combatants and
civilians has been relativized.

Of course, it is but a short step from here to “effects-based
targeting’—and the elimination of the doctrinal firewall be-
tween civilian and military, belligerent and neutral. I was
struck during the NATO bombardment of Belgrade—justified
by the international community’s humanitarian objectives in
Kosovo—by the public discussions among military strategists
and humanitarian international lawyers of the appropriateness
of targeting the civilian elites most strongly supporting the
Milo$evié regime. If bombing the bourgeoisie would have been
more effective than a long march inland toward the capital,
would it have been proportional, necessary—humanitarian—
to place the wars burden on young draftees in the field
rather than upon the civilian population who sent them there?
Some argued that targeting civilians supporting an outlaw—if
democratic—regime would also extend the Nuremberg princi-
ple of individual responsibility. Others disagreed, of course. But
the terms of their disagreement were provided by shared princi-
ples. Thinking in humanitarian terms, why shouldnt military
operations be judged by their effects, rather than by their ad-
herence to narrow rules that might well have all manner of per-

verse and unpredictable outcomes?
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At the same time, the modern law in war represents a trans-
formation in our sense for what it means to say that something
is or is not “legal.” The classical period bequeathed a profes-
sional tendency to think of the legal order as a neutral and ex-
ternal framework for policing the boundaries between legiti-
mate and illegitimate uses of force. When legal elites think in
this classical register—as they often certainly still do—they
place the emphasis on the validity of norms. Something is legal
if’ it complies with a valid norm. A norm is valid if it was
promulgated by the appropriate authority using the author-
ized procedure, or if it can be deduced from first principles by
recognized professional canons of deduction and interpreta-
tion. If the norm is valid, it should be followed. In the world
of validity, the law is the law—you should follow it because it
is valid. If what you did on the battlefield was not precluded
by a valid prohibition, you remain privileged to kill. Full stop.
If you violate the laws in war, you can be court-martialed.

This idea makes a lot of intuitive sense in a vertical national
legal order, where we picture a court and a police force in the
background determining which norms are valid and enforcing
them. In the twentieth century, jurists tried to extend this
model to the international arena by building functional substi-
tutes for courts and policemen. This might mean relying on
national courts, or internal military discipline to enforce the
valid rules. Or building a world court. But once you begin
thinking of the international legal order as backstopped by a
“court of public opinion,” or international norms being en-
forced through the decentralized process through which the
“international community” makes the political initiatives of
those who are perceived to break the norms less legitimate and
therefore more costly to undertake, the idea of “validity” makes

less sense. There is no authoritative determiner of the norms
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and interpretations that are, in fact, valid. That may not be so
much of a problem if the rules are clear or where elites agree
about what they mean, but once we start foregrounding broad
standards like “proportional” or “necessary” about which in-
creasingly diverse participants in the broad conversation that is
the global political process will disagree, that will be more
complicated.

As a result, an alternative way of thinking about the
status—and enforceability—of norms has developed which em-
phasizes the persuasiveness, rather than the validity of norms.
In this way of thinking, you should follow the norms because
you are persuaded you should. You might be persuaded be-
cause you believe the norm is valid and think you should fol-
low the valid rules. But you might also be persuaded because
you think the rule is wise or ethically compelling. Or because
you think it encapsulates best practice. Or because you fear the
consequences of not following it. Or for some other reason.
This way of thinking is not altogether new—it harks back, in a
sense, to Vattel’s elaboration of rules as wise counsel for states-
men in a common legal/moral/political order. You declare war
because you want to give the other side the opportunity to
knuckle under without killing anybody if you can—Dbecause
you want to take advantage of the communicative power of an
army massed on the border.

As in Vattel’s day, this mode of thinking is only plausible if
one imagines that everyone in the system is participating in
the same normative universe, if adversaries speak, in fact, the
same language. Where there are revolutionary powers or out-
siders to the global civilization, it doesn't work—but then, nei-
ther do the valid norms. The astonishing thing is the extent to
which those on all sides of even the most asymmetric postcolo-
nial conflicts do, in fact, speak the same language. In the
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meantime, however, part of that language is the assertion that
one’s adversary is, in fact, outside the fabric of a common civi-
lization.

Once elites began thinking about international norms in this
way, it was a short step to the idea that a norm was valid law
only if it turned oug, in fact, to have been persuasive. The point
about a norm is not its pedigree, but its persuasiveness. The
more persuasive norms have more of an effect—and only those
norms that have an effect should rightly be considered “legal.”
In this framework, statements about one’s entitlements—or an
adversary’s crimes and misdemeanors—are assertions, hypothe-
ses, wagers on how the community of relevant interpreters will
react. If they accept the proposition, the entitlement is valid, the
violation a crime. If they don', they arent. Whether the argu-
ment was, in any event, a plausible one is a matter of profes-
sional ethics. Was the lawsuit “altogether frivolous” or simply a
loser?

We might understand the American assertion that those
held at Guantanamo were in a new, limbo legal status as “ille-
gal combatants” in this way. It was a terminological innovation
that seemed to place those captured in a legal no-man’s-land,
neither criminals entitled to legal defense, nor prisoners of war
entitled to the treatment prescribed by the law in war. The
doctrinal category of “unprivileged combatants” had been
around since the nineteenth-century, to refer to those who
commit hostilities without being part of an organized and hos-
tile armed force.?! Once the sharp line between war and peace,
armed conflict and other hostile acts had been softened by the
move to a twentieth-century law of force, one might have sup-
posed that all those engaged in hostile acts, whether strictly
speaking part of a hostile army, would be covered by the rules
governing more formally recognized combatants. Or, one
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might have supposed that all those not easily classifiable as
members of a foreign army, once captured, would be treated as
civilian criminals.

The U.S. administration tried something else, redeploying
the old category in a way that made its use seem the product of
their strategy. If you want to interrogate them and you don
want a lawyer present, you need to get them out of the cate-
gory of either criminal defendant or prisoner of war. So, “un-
lawful combatant.” But this is only the first step. To many
elites, this American claim seemed plausible—there were the
doctrinal precedents, and the presumed background intention
to interrogate those who had been captured seemed altogether
sensible. But to other elites, it did not seem plausible at all.
The doctrinal category seemed to have gone out with the nine-
teenth-century—and with good reason. The point now was to
treat everyone humanely and legally, either as a criminal or a
prisoner of war. The American assertion seemed, in a sense,
too much the product of their instrumental objective, too self-
serving. To the extent the doctrine was in fact unclear, there
were also political considerations of image—did this send the
message of toughness, or of overreaching by a great power?
Was it more important to err on the side of doctrinal compli-
ance or of vigorous defense of democratic civilization itself?

The story has not ended. The pebble of American assertion
has dropped in the pond, and it may be many years and many
conflicts before we can evaluate its effects. Surely the assertion
emboldened some in the administration, but other allies may
well have become disaffected. The will of the enemy may well
have been strengthened—and weakened. Some of those who
interpreted the situation differently from the administration
will have had some power to persuade those with the ability to
bring costs to bear on the American administration to do so—
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U.S. courts, foreign media commentators, military lawyers,
human rights organizations, allied governments—by objecting
and interpreting the situation differently.

Who is right? Contemporary international lawyers may
each have their own opinion about that, but ultimately the
proof will be in the pudding. How will the American asser-
tion play out in the international political process? Will oth-
ers in similar situations copy the American approach or shy
away from it. Will the Americans give it up? Will they hold to
the assertion, but simply not try it again to avoid facing the
same resistance? It is likely the result will not be clear: the op-
position will have some force, as will the assertion. To speak
realistically about the law—and to advise a client in the next
case—we would need to treat the normative proposition itself
as somewhar persuasive. Reimagined as tools of persuasion,
the validity or bindingness or force of norms becomes itself a
matter of more or less. Some arguments will, of course, per-
suade no one; they will be considered completely frivolous,
outside the professional consensus about what it is plausible
to argue. But the most useful legal—and political—advice
will include an assessment of the likely impact of a normative
assertion.

This idea has a long history in legal thought. In the Ameri-
can tradition, it stretches back at least to Oliver Wendell
Holmes. For Holmes, law was not a mystery, still less an ab-
stract system or science—it was a profession. Law was what
law did. It was Holmes to insisted that “the prophecies of what
the courts will do in fact, and nothing more pretentious, are
what I mean by the law.”22 It was no use talking about “rights”
in the abstract; what mattered were remedies. If there was no
remedy, no court to enforce the norm, it was not meaningful

to speak of the norm as “law.” The point is not law in the
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books, it is law in action, as it looked from the perspective of a
person who might seek to violate it.

In the court of world public opinion, the laws in force are
not necessarily the rules that are valid, in some technical sense,
but the rules that are persuasive to relevant political con-
stituencies. Whether a norm is or is not legal is a function not
of its origin or pedigree, but of its effects. Law has an effect—
is law—when it persuades an audience with political clout that
something someone else did, or plans to do, is or is not legiti-
mate. The point is no longer the validity of distinctions, but
the persuasiveness of arguments.

This change in perspective also affected the law in war. For
humanitarians, the point was to develop norms that would be
persuasive. This might be done by getting the military to agree
to them. But it might be done in other ways as well, by blend-
ing familiar distinctions (civilian/combatant) with broader
ethical considerations. When the International Committee of
the Red Cross completed its lengthy restatement of the rules
and standards of the customary international law in war, it was
written entirely in the key of validity: here is a definitive state-
ment of the rules that we have determined, after careful scien-
tific inquiry, to be valid. But it is not surprising that many of
the interpretations have been seen by others to be tendentious
readings, advancing the Red Cross agenda. States that have
persistently opposed interpretations included in the Red Cross
restatement—including the United States—have protested their
validity in classic terms: we did not consent. At the same time,
there is no gainsaying the likely persuasiveness of the Red Cross
statements in many contexts and to many audiences. It was
with this in mind that humanitarian foundations underwrote
the lengthy Red Cross restatement process; the whole point
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was to strengthen, develop, advance humanitarian law. To
persuade—to offer a new platform, a new floor, for discussions
of the persuasive limits to force in war.

We also now understand that such an effort to persuade can
be either enhanced, or undermined, by the presentation of the
restatement in the rhetoric of validity. If the rules can be
shown to be invalid, their persuasiveness may crumble. If pre-
sented as ethical standards or as pragmatic methods to achieve
a common objective, they may well be more persuasive. But
not to an audience fixated on whether or not the rules are
valid. The fact that the modern law in war is expressed in the
keys of both validity and persuasion makes the professional
use of its vocabulary by both humanitarian and military pro-
fessionals a complex challenge.

Both humanitarian and military professionals are used to
working with the law of armed conflict in the key of validity.
They make rules by careful negotiation. They influence cus-
tomary rules by intentioned and public behavior. The military
sends ships through straits or close to shorelines both to assert
and to strengthen rights. Both professions will need to become
more adept at operations in the law of persuasion, the domain
in which the image of a single dead civilian can make out a
persuasive case for violation that trumps the most ponderous
technical legal defense, the domain in which the ICRC restates
the law as advocacy.

The law in war of persuasion is not only the product of over-
reaching humanitarian outsiders, of course. The military also
interprets, advocates—seeks to persuade. This key point is that
the modernization of the law in war has transformed it into a
vocabulary for assessing military conduct in war that merges

what once were autonomous legal distinctions, ethical principles,
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and pragmatic military calculations—and placed them all in
the service of a broad political process through which the legit-
imacy and illegitimacy of military conduct is assessed. This
opens opportunities for humanitarians and military profes-
sionals alike—but also new dangers.



3 + WarbyLlaw

Warfare today takes place in a political and legal context that
draws on each phase in the history I have been tracing. Little
has been lost. Military action is routinely challenged—and
defended—in a rhetoric of “just war” that is hundreds of years
old, updated by modern political theories of justice and ethi-
cal or religious theories of virtue. The sharp distinctions of
nineteenth-century legal thought, confidence in the conver-
gence of legitimate interests, and in the peaceful effects of an
expanding global economic and commercial system structured
by private ordering, remain vivid in the minds and discourse
of international elites considering the legitimacy of warfare.
Sixteenth-, seventeenth-, eighteenth-, and nineteenth-century
ideas are all still to be found, as arguments which sometimes
persuade. They have been joined by innovative twentieth-
century ways of speaking about the legitimacy of using force—
new rules, new principles, and reinterpretations of the earlier
traditions.

It is hard to understand the modern law of commercial life
except as a lived practice, a fluid terrain pushed and pulled by
businessmen, regulators, financiers, employees, consumers, and
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more. The modern law about war is similar. For military and
humanitarian professionals alike, the historical sediment of ar-
guments and institutions offers strategic opportunities and
limitations—it is there to be used, respected, and remade. Hu-
manitarian and military professionals making war and peace
with the norms, institutions, and language of modern law may
be more or less skilled, successful, or strategic. Their argu-
ments and assertions and tactics may be persuasive, or alto-
gether too clever. In corporate practice, you encounter busi-
nessmen who are better or worse at getting the most from their
attorneys. Some are adept at using law strategically, treating
contracts as tools for planning and communicating, as well as
binding their commercial partners. For others, law is just
something they bump into when they haven’t been paying at-
tention. I hope this book contributes to a more strategic sensi-
bility about the law among military and humanitarian profes-
sionals. At the same time, waging war by law can do real
damage, blunting the human experience of responsibility for

the violence and havoc wrought by our professional decisions.

Battle in the Shadow of Sharp
Distinctions and Qutsider Ethics:
Traces of the Premodern Legal Order

The ethical language of early just war thinking, coupled with
the sharp boundaries of the classical nineteenth-century laws
about sovereignty, is a mixed legacy for humanitarian and mil-
itary professionals alike. Traces of the idea that sovereigns have
uniquely autonomous and absolute powers in the field of war
continue to embolden national leaders, although we can see

how easy it is underestimate the complex diplomatic and
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legal—as well as military—terrain on which the war will need
to be fought and won. Just war ideas can bolster the leader-
ship, just as they must have done in the sixteenth century.
Making war to fulfill the purposes of the United Nations
Charter, promote democracy, or defend human rights must
feel different from battling for crude oil or crass political ad-
vantage. It is hard to predict the impact of just war ideas on
the violence of warfare once things get going. Wedding war to
justice might well open the door to humanist limitations on
the use of force. The proselytizing spirit Vitoria encouraged in
the Spanish conquistadors did place the Indians in the same
universal moral order, if it also justified their slaughter. It is
difficult in our modern era to know whether more—or less—
violence would be justified in warfare for a just cause. If pro-
portionality is the test, we might well conclude that more
civilians could be slaughtered to stop a holocaust than in a
routine effort to defend one’s territory. It is difficult to know.
It is easy, moreover, to see the opportunities for humanitar-
ian advocacy opened by the continued existence of a vocabu-
lary of legal validity, sharp distinctions, and outsider virtue.
When advocates today deploy the classical vocabulary of the
nineteenth-century law of war, they can seem—to themselves,
to their audience—to bring an external reason to bear on the
violence of war and an external ethical passion to bear on the
cold calculation that war sometimes makes sense. I have a
great deal of sympathy for this humanitarian tradition, forged
in the nineteenth-century separation of juridical thought from
the politics and public policy of warfare. It is where my own
professional and ethical journey began—in a moral world for
which the Clausewitzian perspective was precisely the prob-
lem. To think war and peace continuous was to think the un-
thinkable, and to flirt with a cynical, real-political point of
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view that, because it could think war, might also find itself
making war. Only those who could tell the difference between
war and peace, clearly, definitively, seemed to have any hope of
limiting war’s violence.

We should remember, however, that the military profes-
sional also benefited from the nineteenth-century structure of
clear norms marking virtue from vice and regulating the bat-
tlefield as a space marked off from civilian or commercial rou-
tine. Of course, in the nineteenth century, these sharp bound-
aries were built around an image of sovereign authority to
make war that was itself unrestrained. But even restrained by
the clear requirements of justice, a sovereign military power
and a battlefield sharply differentiated from the civilian world
of peace have powerful advantages. Most directly, the classic
law established a privilege to kill on the batdefield; what
would otherwise be murder was now legally privileged and le-
gitimate.! Military professionals the world over are embold-
ened by the confidence that what they do on the battlefield, in
war, should be judged by different standards, tested by differ-
ent rules, than what they do at home with their families, when
their communities are at peace.

Moreover, a sharp separation between the law of war, regu-
lating the justice of declaring war in the first place, and the law
in war, regulating conduct on the battlefield, separates the re-
sponsibility of political leaders—the sovereign—from that of
the military. It becomes reasonable for the military profes-
sional to feel that the justice of war is simply not his or her
responsibility. That belongs to the civilian elites—the politi-
cians, the sovereign. For the military, legitimacy and virtue are
measured by the law in war alone. Something similar can hap-
pen at the political level, where it is easy to feel that whatever
violence is done on the battlefield is the responsibility of one’s



WAR BY LAW

military commanders, checked by the law in war. If the
cause is just, the war legitimate, responsibility for the violence
wrought by its execution compels us only to understand and
support our troops. Whatever the virtues of citizen control
over the military, there remains something odd about distin-
guishing the civilian and military professions in such a way
that no one need feel responsible for both making war and
killing people.

Ultimately, political and military professionals responsible
for warfare would find the nineteenth-century legal regime in-
sufficiently flexible for making—and resisting—modern war-
fare. Nevertheless, the traditional law continues to be useful to
cabin and channel the effort, discipline the troops, and pre-
serve the boundaries of professional expertise and responsibil-
ity. The law of sharp distinctions can still facilitate the identifi-
cation of appropriate targets, or prevent the enemy’s civilian
resources from blurring into the war effort. It can define and
delegitimate enemy perfidy. It is easy, moreover, to understand
the military’s atctachment to universally accepted rules about
the treatment of the wounded, or prisoners, or those outside
the bactefield—they might well find themselves wounded
or captured. The classic law continues to express—and
channel—ethical sensibility. There may be no military reason
for wanton violence, but human sentiment also calls out for
humane treatment when one is no longer able to pursue the
professional mission to destroy the enemy. In some strange
way, the medic who treats the fallen enemy alongside his com-
rade in arms ennobles the whole project—makes it seem rea-
sonable, somehow, to have shot the guy in the first place.

For humanitarians, the law of sharp distinctions can blunt
the practice of more nuanced judgment about the ethics of
military violence. The discourse of ethical denunciation often
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has a tip-of-the-iceberg problem. Take Abu Ghraib—sexually
humiliating, even torturing and killing prisoners is probably
not, ethically speaking, the worst or most shocking thing our
coalition has done in Iraq. Humanitarians are right to worry
that outrage at the photos may also be a way of not thinking
about other injuries, deaths, and mutilations our government
has wrought.

We know, moreover, that following absolute ethical pre-
cepts in wartime—as any other time—can be taken too far
and become its own idolatry. Is it sensible to clear the cave
with a firebomb because tear gas, lawful when policing, is un-
lawful in “combat?”? Absolute rules lead us to imagine we
know what violence is just, what unjust, always and for every-
one. But justice is not like that—it must be imagined, built by
people, struggled for, redefined, in each conflict in new ways.
Justice requires leadership—on the battlefield and off.

For humanitarians, the strategic problem with the law of
firm distinctions was that it kept the peacemakers out of the
war room. The decision to make war was the unrestrained po-
litical prerogative of the sovereign; decisions about tactics of
warfare were the privilege of the military profession, limited
only by the external boundaries of war itself, beyond which
were civilians, noncombatants, those “outside” combat. Only
by breaking down the barrier, working with the military to de-
velop common standards of behavior, could humanitarians en-
ter debates about tactics, and subject the exercise of military
privilege to standards of review—proportionality, necessity,
and so forth.

Although humanitarians may be tempted by the presump-
tion that they stand outside the military profession, that their
standards are higher, their rules stricter, the appeal of an out-
sider posture—and the promise of clear rules—can be deceiv-
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ing. In some instances, the modern military’s own internal
rules of engagement are stricter than what the traditional law
in war requires. In the last years, moreover, we have seen mili-
tary professionals among those most disturbed by the Bush ad-
ministration’s efforts to shrink or skirc humanitarian standards
in their war on terror. Has the military gone soft? Become less
willing than their civilian masters to condone harsh tactics? Or
is the scandal rather that the JAG corps was for a long time far
stronger in their opposition to harsh tactics than civilian hu-
manists who stood outside, wringing their hands, but uncer-
tain whether they were in fact qualified to judge? Perhaps the
scandal is our sense that to torture or not to torture has be-
come a professional judgment in the first place, unavoidably
linked to the question of whether harsh treatment will work.

The strength and significance of the military’s own culture
of discipline can be difficult for civilians to grasp. It is part bu-
reaucratic necessity, central to the effectiveness of the mission
and to the safety of colleagues. It is also as much passion as
reason—instrumentalism wrapped in honor, integrity, in a
culture set off from civilian life, a higher calling. As a social
production, military discipline is of course also, and perhaps
more importantly, a work on the self. The United States Army
runs recruitment commercials that implore, “See your re-
cruiter, become an army of one.” The promise is power, to be
sure. But also discipline—self-discipline. If you join, you will
be transformed inside—yox will become an army, coordinated,
disciplined, your own commanding officer, your own platoon,
embodying within yourself the force of hundreds because of
the work you will do, and we will do, on you.

Of course, there is opportunity for individual judgment,
error—and atrocity. Sometimes soldiers do run amok. There
are bad apples. We remember the pilots who flew beneath the
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Italian ski-lift, slicing the cables. Or the precision guided mis-
sile fired in Kosovo with the tail fins put on backwards—
spinning ever further from its programmed target until it ex-
ploded in a crowded civilian marketplace. The American pilots
who bombed their Canadian allies. Or, for that matter, My
Lai, the abuse of prisoners in Baghdad, and all the other tales
of atrocity in war. Each of these circumstances is, of course,
legally—and ethically—distinct. What can be hard for civil-
ians to grasp about such situations is that soldiers tried for
breach of military discipline may find that their defense is ac-
tually stronger under the vague standards of international hu-
manitarian law than under their national criminal or military
law. Or that international law provides the framework less for
disciplining the force than for unleashing the spear at its tip.

Indeed, the international legal standards of self-defense,
proportionality and necessity, are so broad that they are rou-
tinely invoked to refer to the zone of discretion rather than lim-
itation. I have spoken to numerous navy pilots who describe
briefings filled with technical rules of engagement and military
law. After the military lawyer leaves, the commanding officer
summarizes in the empowering language of international law:
“Just don’t do anything you don't feel is necessary, and defend
yourself—don’t get killed out there.” The fighter pilot heads
out on a leash of rules, assembled in a package coordinated by
a complex transnational array of operating procedures. Only at
the last moment, in contact with the enemy, is he released to
the discretion framed by the law of armed conflict—necessity,
self-defense.

After the Gulf War, it was widely acknowledged that the
decision to take down the electrical grid by striking the gener-
ators had left power out for far longer than necessary, con-
tributing to unsanitary water supply and the unnecessary death
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of many thousands from cholera. Military planners involved
have admitted this was a mistake—and they have reportedly
revised their procedures accordingly.? In Kosovo and in Iraq
during the second war, such a devastating blow to the electri-
cal grid was not struck. But in reviewing the Gulf War experi-
ence, military professionals will 7ot say that taking out the
generators lacked proportionality or necessity, or that it was
excessive given what they knew then and what they were try-
ing to achieve. These legal standards remain the solid ground
on which their acts, and, ultimately the deaths of many thou-
sands, can remain legitimated.

A more important doubt about a traditional law in war
came from the loss of confidence that war was, in fact, so
sharply distinct from peace. The pacifism that stands outside,
denouncing the political/military world of war from the safe
distance of ethics or legal doctrine, is difficult to square with
the modern feeling that somehow the machinery of war, and
calculations about life and death parallel to those made on the
battlefield, have seeped into everyday life. In the twentieth
century—perhaps already in our own Civil War—we learned
that war is not something that happens over there, or is prose-
cuted only by military professionals. Our economy, our soci-
ety, our culture, has been mobilized to the task—and the ap-
plication of military force lies on a continuum with all manner
of other powers. Opponents of the Iraq wars faced the imme-
diate question—is the UN sanctions regime more or less hu-
manitarian? More or less effective?

Even assuming war might be conducted “over there,” in its
own domain, it has become difficult to keep one’s ethical dis-
tance from warfare in modern discussions of international af-
fairs. There is the nagging problem that force also has human-

itarian uses in a wicked world. Moreover, war can strengthen
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our moral determination; we know that great moral claims of-
ten become stronger when men and women kill and die in
their name. There is some kind of feedback loop between our
ethical convictions and our use of force. Moreover, we know
how easily moral clarity calls forth violence and justifies war-
fare; it is a rare military campaign today that is not launched
for some humanitarian purpose.

Looking back, this was also a great lesson of the Civil War:
both parties experienced their project and excoriated their op-
ponents as both cool reason and hot crusade. Both battled in
the name of the national whole. Everyone was speaking truth to
power as they went at one another tooth and nail. In the years
since, we have learned how easily ethical denunciation and
outrage can get us into things on which we are not able to fol-
low through—triggering intervention in Kosovo, Afghanistan,
even Iraq, with humanitarian promises on which we cannot
deliver. The universal claims of human rights can seem to
promise the existence of an “international community” that is
simply not available to back them up.

Of course, for all these difficulties, much can sometimes be
achieved by bringing humanitarian reason to bear on cultures
of violence and by opposing the cruel calculations of cynical
statesmen with ethical commitment. It is not clear, however,
that the traditional vocabulary of clear lines and absolute ethi-
cal judgments is any longer available. For all its potential use-
fulness, to military and humanitarian professionals alike, in
some sense the background consciousness that rendered it
plausible has simply eroded. Often, the trouble begins when
humanitarians speaking the language of external virtue hit the
problem of exceptions—what if it were Hitler, what if there
were genocide, what if they were raping your mother? What
about self-defense? What about deterrence? These classic ques-
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tions take us straight to the doctrinal world of flexible stan-
dards, balancing conflicting considerations, assessing propor-
tionality, familiar to the professional weighing costs to achieve
gains. To figure out when and how much self-defense is “just,”
we need technical, professional—military—expertise.

Some commentators reacted to the 1996 International
Court of Justice opinion on the legality of the threat or use of
nuclear weapons—a fabric of legal equivocations—by sham-
ing the court for speaking with nuance about an apocalypse—
for parsing the “slaughter of the innocents” into the awkward
categories of the court’s statute and jurisdictional rules—for
worrying more about the validity of norms than the future of
humanity. The horrors of warfare, the dead and mangled bod-
ies, the lives and families ripped apart, the intense anxiety and
suffering on and off the batdefield, the pain of a single
wounded child crying out—it seems obscene to speak of these
things in any language but that of moral clarity, regret, and
outrage.

The trouble is that denouncing nuclear war as the “slaughter-
ing the innocents” takes us directly to the definition of inno-
cent. Placing nuclear weapons on the other side of a sharp con-
ceptual boundary from “conventional war” is no different from
sharply differentiating war from peace. What happens when the
political tactics on the “good” side of the boundary seem worse?
We are back to questions about the civilian elites who supported
the Belgrade regime, and to issues of proportionality—how else
might Japan have been defeated?

When the boundaries become unrealistic, or intuitively im-
plausible, political and military powers will subvert them, per-
haps in secret. Wouldn't it be better to bring their activities into
the open? And they will burst through at unpredictable times—
wouldn’t a more stable peace be possible if we recognized the
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usefulness of these weapons, and the usefulness of war itself,
placing them in a common framework for discussion? In such
a discussion, we would need to account not merely for the
horrors of Hiroshima and Nagasaki—but also for their singu-
larity. How can the dangers of nuclear proliferation, nuclear
error, nuclear first-use—Dbest be prevented? For nonprolifera-
tion we need a regime—not a code of conduct. And the regime
will need to be realistic, will need to meet the legitimate secu-
rity concerns of the states that are parties, will need to secure
the usefulness of nuclear energy, and so forth. A nonprolifera-
tion regime will need to take the stand-off of the nuclear pow-
ers into account, develop an attitude about the circumstances
under which deterrence works and can remain stable. These
are serious, difficult questions, questions of more and less, of
political and legal and administrative structure.

And ultimately, the questions are no different for torture.
When, if ever, does it work? When do prohibitions make it
seem more potent than it is—driving it underground and
into use? It is easy to imagine a regime that would make
interrogation—or intimidation—more accountable, more reli-
able, as well as less frequent, more humane. What about re-
quiring a warrant to torture—or judicial oversight?

This is the very difficult terrain that opens as the classic law
of sharp differences fades. It offers at once new opportunities
for strategy—including the strategic deployment and assertion
of sharp boundaries—and the exhilarating feeling of thinking
rationally about the perverse and the forbidden. Moreover, it
enlists us, whether humanitarian or military professionals, as
strategic actors in the drama of war. Presuming, for instance,
that as humanitarian professionals, we speak about the slaugh-
ter of the innocents, or express our horror at the practice of

torture, in order to reduce the likelihood of nuclear war and
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the incidence of torture—rather than merely to bear witness—
we will need to assess ethical denunciation izself in tactical
terms. What are the costs and benefits of denunciation? When
should we trim our sails a bit, hold back, even flatter those
whose fingers are on the button, in the name of an effective
pacifism? Of course, if we hold our rhetorical fire this time,
people may die. People whose death we might have prevented,
in whose torture we acquiesce—whom we sacrifice for the
larger ethical objective of a stronger law in war, or a more legit-
imate Red Cross. These are just the sorts of considerations that
brought us to the modern law of armed conflict.

Modern Laws and Modern War:
Problems of Strategy

The twentieth century transformed both law and war, creating
a new terrain for strategy by both humanitarian and military
professionals. Humanitarians helped develop a more flexible
law of force as an exercise in realism. They immersed them-
selves in the political and military conversations they sought to
influence—by infiltrating the military’s own calculations with
humanitarian standards, and promoting an ethically rooted
vocabulary for global political discourse. Their efforts were re-
alistic in another way as well. Warfare had changed dramati-
cally, first in the new “world wars” of the early twentieth cen-
tury, and again in the metaphoric and asymmetric wars of the
postcolonial period. So had political life, becoming more
global, shot through with a more malleable legal vernacular,
more adept at co-opting outsider voices. It is hard to imagine
how we could move back to the world of sharp boundaries and
clear legal validity, however much it may sometimes appeal to
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us to do so. It is not just that we have lost faith in the classic
distinctions between war and peace, or between civilian politi-
cal decisions and their professional military implementation—
faith can return. War and politics just doesn’t seem like that
any more.

New technologies and new modes of warfare have eroded
the doctrinal world imagined in the wake of wars that seemed
“modern” in the 1860s. Total war mobilized the civilian and
economic worlds into war. Complex technologies, developed
for commercial as well as military uses, have linked together
the institutional players of war and peace. The National Secu-
rity Administration and the Central Intelligence Agency rely
on the Internet, on the telecommunications industry, every bit
as much as any U.S. attorney investigating the Mob. The
merger of peacetime politics and wartime strategy, the avail-
ability of hot, cold, and metaphoric warfare, as well as tech-
nologies permitting ongoing surveillance, communication, and
casy networking of civilian and military, local and long-
distance assets, have made it unrealistic to build a law of war
on the fantasy of a demarcated battlefield of uniformed sol-
diers. For precisely this reason humanitarians have sought to
blur the line between human rights and the law in war, and to
extend the protections of the classic law in war to guerrilla war,
internal conflicts, and all those affected by military violence.

In the summer of 2005, I participated in a lengthy discus-
sion at the Council on Foreign Relations on “postconflict” re-
construction. All agreed we were far from the last century’s
“world wars.” Who was the enemy—and where was the battle-
field? The old days of industrial warfare are over—you’re not
trying to blow stuff up on the battlefield until the political lead-
ership surrenders. Is asymmetric, it’s chaotic, its not linear.
The battlespace is at once global and intensely local; there are
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no front lines. Here at home, we hardly seem at war—the en-
emy, the conflict, the political goal, all have become slippery. At
the same time, the modes of “force” have proliferated. Self-
defense, war, hostilities, the use of force, resort to arms, police
action, peace enforcement, peacemaking, peacekeeping are like

» «

“chop,” “whip,” “blend” on the Cuisinart. Who can align them
confidently? They are all technical terms—in military parlance,
in legal doctrine, but also in ethical and political discourse.

Military men with experience in Bosnia, Kosovo, Iraq all
stressed the continuities of the transition from war to peace—
the term “postconflict,” they insisted, was a misnomer. In
principle, planning and training for the postconflict phase
should begin before the conflict, even if it seemed hard to
imagine identifying “spare” troops in the preparation phase
who might be saved for later tasks. Afterwards, restoring water
or eliminating sewage are part of winning the war—
postconflict action is the continuation of conflict by other
means. Anyway, they wondered, when did the war start—on
September 112 In 19912 In 2003?

The boundaries are as blurry on the ground as they are in the
rulebook. For the military, everything important and difficult
seems to happen in a kind of gray area between war and peace.
The idea of a boundary between law enforcement, limited by
human rights law, and military action, limited by the laws of
armed conflict, seems ever less tenable. In the same city, troops
are at once engaging in conflict, stabilizing a neighborhood after
conflict, and performing humanitarian, nation-building tasks.
Everywhere we find public/private partnerships—outsourcing,
insurgents who melt into the mosque, armed soldiers who turn
out to work for private contractors. There are civilians all over
the battlefield—not only insurgents dressed as refugees, but

special forces operatives dressing like natives, private contractors
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dressing like Arnold Schwarzenegger, and all the civilians
running the complex technology and logistical chains “be-
hind” modern warfare.

As a result, the rules of engagement no longer come only
from humanitarian law or military discipline—there is also
private law, contract, environmental regulation. At one point
apparently the Swiss company backing up life insurance con-
tracts for private convoy drivers in Iraq imposed a requirement
of additional armed guards if they were to pay on any claim,
slowing the whole operation. That’s business as usual in the
corporate world—but we have long thought war to be differ-
ent: more violent, and more decisive. Yet the strategies of
peace continue in war, and vice versa. We see this when civil
affairs officers run after the troops dispensing compensation
and apologetic words in a campaign for hearts and minds, or
when the military rebuilds what it has destroyed—or the
United States finds itself treaty bound to protect the enemies it
has remade as the next conflict opens. We know the corporate
world can kill—coal miners are killed, truck drivers are killed,
a foreseeable number of children die of leukemia downwind
from power plants. Law addresses these harms, parsing them
out—permissible injuries, or violations of the duty of care. We
insure, we contract out, we buy property elsewhere, we zone
the city to reduce or concentrate the threat—we sue, we nego-
tiate, we demand regulation or prosecution or the death
penalty. Somehow we thought war was different. But it turns
out not to be. Violence is one tool among many. And the in-
juries of wartime are also permissible, privileged, structured by
law. In war as in peace, the costs of uncompensated damage
are shared and allocated by law.

The modern law of armed conflict reflects efforts by military
and humanitarian professionals to respond to these changes in
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the nature of war, and in our ideas about law itself. Partly this
has been a matter of doctrinal ingenuity—adapting doctrinal
boundaries of the classic period to keep war special, and to
protect the sanctity of the military privilege to kill. Military
lawyers and commanders have had to figure out, for example,
what weapons you may take, and what rules of engagement
apply, if you are heading out of the Green Zone in Baghdad
to build a school, or police a neighborhood, or man a check-
point, or battle insurgents. Should weapons permissible in
domestic riot control and policing—nonpenetrating bullets,
certain gases—be available? Is this a battlefield? In close
quarters on board a ship interdicted during a blockade—
should seamen be issued weaponry appropriate for combat or
law enforcement? How do we allocate the privilege to kill
when combat blurs easily with stabilization and law enforce-
ment?

Updating the law of armed conflict has required more than
adapting and applying outmoded rules to new modes of com-
bat. Professionals have also had to learn to deal with a greater
degree of uncertainty about what the rules require. The wide
use of broad standards, rather than clear rules, encourages—
but also requires—a different kind of professional judgment
by those on and off the battlefield evaluating the use of force.
Commercial actors are quite used to learning that the law is
unclear—that the tax management scheme they have come up
with might or might not be approved, that their actions might
or might not be found to have violated a duty of care. They
learn to make strategic use of clear rules and broad standards—
“reasonable reliance,” “due care,” and so forth. They make pre-
dictions and take risks in an uncertain legal environment.
Sometimes discipline does break down, they skirt too close,
are too clever by half. But they can also become savvy players,
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using legal uncertainty and legal pluralism strategically. Mili-
tary strategists and humanitarians will need to learn to operate
on a similar terrain.

Nevertheless, there remains something troubling about aban-
doning the world of clear virtue and sharp boundaries for the
squishy terrain of the modern law of force. The more profound
challenge posed by the modern law of armed conflict arises from
the opportunity to rethink the relationship between law and war
in more overtly strategic terms. This possibility emerges from
several related developments. Ethical and instrumental consider-
ations have been merged in a single legal vocabulary that has
been both internalized by the military profession and promoted
as a universal vernacular for evaluating the political legitimacy of
military action. At the same time, what had been valid distinc-
tions in a law external to military operations—you could look
them up in a book and choose to follow or ignore them—have
become tools for warfare. Law now offers an institutional and
doctrinal space for transforming the boundaries of war into
strategic assets, as well as a vernacular for legitimating and de-
nouncing what happens in war. Once the law in war becomes a
strategic asset, able to be spoken in multiple voices—an ethically
self-confident voice of sharp distinctions, a pragmatic voice of
instrumental assessment—we can anticipate that it will be used
differently by those with divergent strategic objectives. The re-
sulting legal pluralism itself offers new strategic challenges and
opportunities.

As a strategic vernacular, the law in war blends moral and
instrumental conversations. The classic law of clear rules
and external ethical judgment offered both military and hu-
manitarian professionals a sense of identity and proud self-
confidence. Both can be more difficult to come by in the new
legal world of more or less. The merger of ethical clarity and
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instrumental assessment has not always come easily. What, for
example, could it mean for the distinction between military
and civilian to have ##self become a principle? The “principle
of distinction”—there is something oxymoronic here. Either it
is a distinction, or it is a principle. What is being demanded:
ethical distinction or instrumental calculation? Are you sup-
posed to distinguish—or assess the consequences of distin-
guishing? How can ethical absolutes and instrumental calcula-
tions be made to lie down peacefully together? How can one
know what to do, how to judge, whom to denounce? It is not
clear, moreover, that we would want the voice of virtue in the
war room. Any more than we might want the instrumental
voice of military necessity to give expression to our ethics.

The modern law of force offers us two quite different ver-
naculars for responding to disturbing images from war, such
as the Abu Ghraib photos. First—moral outrage. Boundaries
have been crossed, for the photos clearly document violations
of settled rules. We have repeatedly heard it said that the
American administration, like so many others, was “shocked
by the photos.” Commanders were shocked, senators were
shocked, the American public was shocked. Second, we use a
vocabulary of more nuanced instrumental calculation: the
photos, and the behavior they documented, undermined the
war effort. The humiliation of prisoners has no military pur-
pose. Think of the global reaction—thousands of hours build-
ing schools, cleaning up garbage, playing soccer with the local
kids—all gone in an instant. Both arguments may be right,
and both may be effective as persuasion. We can imagine a
commander using both to dress down the responsible units.
We have heard similar arguments about torture: it is demean-
ing, unworthy, disgusting—and in any event, not useful. You
don’t get good information that way.
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In one sense, of course, a vocabulary of ethics and instru-
mental reason is terribly appealing, promising a law about war
able to identify opportunities for both moral and pragmatic
choice. When we speak about prisoner abuse, it is easy to slide
from one rhetoric to the other. Indeed, it is the combination
that seems reassuringly watertight—there is simply no argu-
ment for this except the perversity of a bad apple. And yet. In
a way the recourse to reason also pulls the sting of our shock.
Many people may well have been shocked by the photos, but
if Secretary of Defense Rumsfeld was shocked, might he not
be just a bit too naive to be entrusted with taking the country
to war? He was shocked in part, as we all were, because the vi-
olence was gratuitous, unnecessary, because it was not instru-
mentally justified, and, of course, because it was photographed.
But was it really not necessary? How does sleep or sensory dep-
rivation compare to humiliation—or to chills, or to intense
fear? Which is more humane? Which more effective? Is it cor-
rect that torture is never effective? Surely it must depend on
what kind of torture. Perhaps more severe torture will be
more—or less—reliable. But if we are calculating, are we really
repulsed? What is the right response? Ensuring respectful
treatment for suspected terrorists and insurgents? A prohibi-
tion on cameras? Or a careful weighing and balancing of the
pain and the gain?

The modern law in war makes it all too easy to shift from
one vernacular to another precisely so as to avoid facing the
difficult questions opened by either. It also makes it easy to
slip into thinking the morally prohibited must have some use,
something to weigh and balance. At the same time, the voice
of outrage distracts us from difficult instrumental questions:
Was the problem in Abu Ghraib a legal violation, or a failure
of leadership? Insisting that torture is unnecessary brackets
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questions about the ethics of incarceration, interrogation, or
the broader context of postcolonial authority. Was Abu Ghraib
a failure of human dignity, or tactics? The whole episode was
clearly a military defeat. But we are left with the nagging ques-
tion. If it could be kept secret, if it could be done pursuant to a
warrant, perhaps sexual humiliation can help win the war. It
might, on balance, reduce the suffering of civilians and com-
batants alike. But maybe we just think so because it is off lim-
its, and we’re tempted by the common fantasy that the illicit
will work.

The slippery slope between moral outrage and instrumental
calculation that appears once the law of sharp boundaries be-
gins to break down may be one reason experts have long ob-
served that when warfare itself seems to have no clear begin-
ning or end, no clear battlefield, no clear enemy, military
discipline, as well as morale, breaks down. Analysts observed
this throughout the twentieth century in postcolonial wars,
whether in Algeria or Vietnam or Iraq, in conscript and pro-
fessional forces alike. Shocking violations of what once seemed
clear rules apparently go with the territory—as if it were not
all a matter of bad apples and people run amok, but of some-
thing new in the making of war. Somehow, a strategic law of
tactical distinctions and slippery standards is hard to hold to in
combat.

Although it can be troubling to imagine soldiers—or
pacifists—thinking strategically about the laws in war, the shift
to a strategic legal vernacular has already happened. We simply
need to understand it. The fluid modern vocabulary of clear
rules and sharp distinctions, broad principles and vague cal-
culations of proportionality and necessity was designed for
making distinctions and eroding them, for applying princi-
ples and simply invoking them. What we need now is a better
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understanding of the work of law in military strategy, and of
the responsibilities of command in a global political environ-
ment structured by this modern law of armed conflict.

As a strategic vocabulary, the law in war blends voices it is
hard to imagine harmonizing. There are sharp distinctions and
the broad modern standards of proportionality, necessity, and
so forth. There are ethical and instrumental considerations.
The language is spoken by humanitarian outsiders and mili-
tary professionals alike, as they defend and denounce the use
of force by allies and enemies. The law of armed conflict has
become both a professional guide to action and a global politi-
cal discourse of legitimacy.

The crucial point is that it is not clear which of these many
different voices are operative where or when. You cannot go
look up your situation in a book and determine whether it is
covered by the ethical or the instrumental, the law of sharp or
of blurry boundaries, or whether it is to be evaluated by those
within or without the military. All these are possible. Each sit-
uation might or might not be said to be covered by cither.
Sometimes it will seem obvious to everyone that this is a
case for clear lines, and for ethical validation or denunciation.
Sometimes it will not be clear. Whether it is or is not is a
function of the consciousness of those who use it. It is in this
sense that the law in war has become a “professional” language.
It is the ongoing product and expression of a professional mi-
lieu. It is used to influence other professionals, and to express
one’s professional commitments and identity. It is, of course, a
very diverse profession—allies and enemies, civilians and sol-
diers, humanitarians and military planners, statesmen and the
media—all participate. In the commercial world, the profes-
sional context is also quite diverse: economic competitors, em-

ployees, consumers, financiers, and regulators, across a global
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market, may all speak the same legal language. Using law
strategically means identifying openings that can be made to
seem persuasive, or anticipating reactions that will invalidate
what may have seemed clear to you.

In war, many strategic decisions have a similar structure: Is
this a case for clarity about what is and is not permissible, or
for a gradation of more and less? Humanitarian and military
professionals need to decide whether it seems advantageous to
insist upon a sharp distinction or a soft continuum between
war and peace, combat and humanitarian relief, conventional
and unconventional weapons, and so forth. Is this a situation
for clear boundaries and on/off judgments, or should we treat
it as a matter of more or less? Should we pull back to the clas-
sic distinctions of war and peace, civilian and combatant, or
embrace the modern law of proportionality? Would we benefit
from a firewall between these two situations, or not? These de-
cisions will need to be made in relationship to an audience,
and will require an attitude about the appropriate tolerated
residual violation of—and opposition to—whatever approach
we adopt.

Take the difficult question of when war ends. The answer is
not to be found in law or fact, but in strategy. Declaring the
end of hostilities might be a matter of election theater or mili-
tary assessment, just like announcing that there remains “a
long way to go,” or that the “insurgency is in its final throes.”
Declaring war, declaring not-war, or not-declaring-war all
need to be seen—alongside the actual use of force—as instru-
ments of warfare. To recognize this is not to abandon the old
distinctions—we may often want to insist upon a bright line.
For the military, defining the battlefield may still define the
privilege to kill.# And humanitarians also sometimes want to

define the not-battlefield to open a space for humanitarian
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action. Aid agencies want the guys digging the wells to be seen as
humanitarians, not postconflict combatants. Distinguishing—
alongside balancing—has become at once a mode of warfare
and of pacifism.

Ending conflict, calling it occupation, ending occupation,
calling it sovereignty—then opening hostilities, calling it a po-
lice action, suspending the judicial requirements of policing,
declaring a state of emergence, a zone of insurgency—all these
things are also tactics in the conflict. We are occupying, but
Fallujah, for a few weeks, is again a combat zone, and so on.
This is a war, this is an occupation, this is a police action, this
is a security zone. These are insurgents, those are criminals,
these are illegal combatants, and so on. All these assertions
take the form of factual or legal assessments, but we should
also understand them as arguments, at once messages and
weapons. Communicating the war is fighting the war, and
law—Iegal categorization—is a communication tool. Defining
the battlefield is not only a matter of deployed force, or privi-
leging killing; it is also a rhetorical claim.

Moreover, the normative framework within which claims of
this type can be made has expanded. The claim is not made
only in the vernacular of the law in war—it is also a claim in
the fields of American constitutional law and foreign affairs
law, as well as federal courts, administrative, criminal, and mil-
itary law. And in the international law of human rights. In to-
day’s wars, police and combat operations run side by side, and
the zone of combat abuts and overlaps the zones of occupation
and military action. The war stretches simultaneously across
Missouri and Cuba and Poland and Iraq. Dozens of legal
regimes operate concurrently across the battlespace. Saying
human rights norms apply to combat is an assertion—like say-
ing humanitarian actors on the battlefield need to abide by
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humanitarian law. The assertion that human rights limits ac-
tion in combat will seem persuasive to some audiences in some
situations, as will the assertion that the activities are distinct,
the laws separate.

In war, as in peace, strategic claims are made to audiences.
The president declares the war ongoing. For the detainees at
Guantanamo the “war” may never end. What war, which
war—the war on terror? The war on poverty? On Al Qaeda?
On Iraq? The Taliban? Afghanistan? The war for security, for
oil, for ... The object that, once achieved, will end their war
remains vague. The Bush administration’s ability to extend the
war for which they are held indefinitely is not limited by a le-
gal norm, standing out there someplace yelling at him to stop.
It is limited by the power of those who find his claim of con-
tinuing authority, continuing necessity, unpersuasive to con-
vince the administration to change course. That could be
American courts, legislators, media personalities, Republican
Party funders, allied nations, the German chancellor, or people
in other countries whose outrage about Guantanamo can be
translated into increasing the costs for the administration to
pursue its objectives.

The development of a more flexible law in war has complex
effects for the military professional seeking to defend the use
of force on the battlefield. Military leaders will want to condi-
tion the battlespace by informing relevant publics, including
their own troops, that civilians will be killed, that these killings
are privileged by the law in war, and that these deaths are per-
missible collateral damage. The identification of prohibited
acts—and the attention paid to investigating and assessing their
proportionality—will leave a great deal of the battlespace open
for action, before and afterwards. An attack will not only be
judged ex post, it will also be judged beforehand by expectations,
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and during execution by all those who participate or witness it.
The form and timing of the assessment are also, in part, open
to strategy—when should what be disclosed?

The law in war places a burden of justification on those who
assault undefended civilians, cultural monuments, churches, or
medical facilities, but assaults on these targets are permissible in
some circumstance—if necessary and proportional to a legiti-
mate military objective, including self-defense. Debating an at-
tack in these terms focuses our attention on the circumstances.
Military professionals typically do this from the perspective of
the soldier who acted. Given what he or she knew, was the at-
tack proportional and legitimate? The circumstances will mean,
in large part, what the enemy did, or was expected to do, or
had a habit of doing. Perfidious attacks by insurgents dressed as
civilians, antiaircraft weaponry mounted on hospitals or reli-
gious institutions will ratchet up the legitimacy of the attack.
And of course, other audiences will look at it differently: given
how powerful America is, did they need to kill my husband?

Moreover, people will identify the military purpose in differ-
ent ways. Could we imagine an attack on a church whose mi/i-
tary purpose was to focus public attention on the enemy’s per-
fidy? Or, perhaps more plausibly, whose purpose was to distract
public attention from another attack elsewhere? Might a com-
mander disclose the abuse of prisoners, distribute photos, not
only to control the timing and context for their discovery, but
also to draw the media, and the opposition, and the enemy to
their evaluation? Could we imagine abusing prisoners in the
first place precisely for this purpose? Perhaps we could not. But
others will have no trouble imagining these things. And if they
do, how will they imagine the proportionality of the strike?

Suddenly, the prosecution of a military campaign looks a
lot like a political campaign. The impact of law in war debates
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about specific incidents on the broader military campaign will
be difficult to assess in advance. Focus on the dead children in
the church foyer, whether or not their death turns out to have
been permissible collateral damage, may inoculate the public
against those who might oppose the war more broadly. The
prisoner abuse scandal—like the rights of the Guantanamo
detainees—may have functioned in this way, as an outlet for
criticism that might otherwise have been directed at the
broader war. But the reverse can certainly also happen, even if
legitimate, harsh treatment of prisoners or dead civilians may
fire up the opposition to the broader effort. These effects may
be different for different audiences. We can imagine the Amer-
ican Democratic party glad to have the Guantanamo prisoners
to focus on, and federal courts to do the work of judgment,
rather than being forced to assess the broader war. But we can
imagine Palestinian refugees watching television moved by the
death of Iraqi civilians regardless of how we interpret the legal
defensibility of their demise.

Lawfare—managing law and war together—requires a strate-
gic assessment of these various claims, and active strategy by
military and humanitarian actors to frame the situation to their
advantage. Military and humanitarian professionals make
strategic assessments about the solidity of the boundary be-
tween war and peace all the time, insisting on the absolute
privilege to kill or the inviolability of those outside combat
when it seems more advantageous than an assessment of pro-
portionality and vice versa. In these strategic assessments, the
legal questions becomes these: Who, understanding the law in
what way, will be able to do what to affect our ongoing efforts?
How, using what mix of behavior and assertion, can we trans-
form the strategic situation to our advantage?

We might see this as public relations—shaping expectations
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about what will happen and what will be legitimate. But this is
more than using legal language in the media to describe and
defend what you will do anyway for other military purposes.
This also means doing things as a message—as an assertion
of right, an expression of intent and resolve, or to alter the
landscape on which the legitimacy of your campaign will be
judged.

We have left the world of legal validity behind, except as a
claim made to an audience. But we have also left the world of
persuasion behind, except as a rather superficial description of
what we mean by using force—or language—strategically. The
audiences for our action are not inert judges, waiting to be
persuaded. They are also participants, with their own strate-
gies. They hear what we say—or see what we do—and they in-
terpret it as a strategy. As something we said or did for effect.
And, of course, their reaction will also be strategic, and we will
interpret it strategically. Our allies may say they are persuaded,
our enemies that they are not. The vernacular shapes those re-
sponses by making some claims seem more or less plausible,
more or less something one would only say mendaciously. In
this environment, the impact of our actions and claims will
depend upon on more than the validity or persuasiveness of
our claims. We will need a complex social analysis of the dy-
namic interaction between ideas about the law and strategic
objectives.

Thinking about law strategically sharpens awareness of
these multiple perspectives. Yet many discussions of the law in
war—and of disarmament more generally—continue to as-
sume that both sides in a military conflict will share an interest
in the law in war. All military professionals share an interest, it
is said, in the elimination of unnecessary suffering on—and
off—the battlefield. When stated in such general terms, this
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may also seem to apply to humanitarian professionals. And for
that matter, to civilians—indeed it may seem to be in the uni-
versal interest of all mankind. Everyone benefits when there is
a clear firebreak between conventional and unconventional
weapons, or when there is a mutually accepted sense for the
privileged and the perfidious in battle. But once we recognize
the law in war as a strategic tool, this confidence seems mis-
placed.

Where it is clear, the law in war will have winners and los-
ers. Battling in the shadow of the law, some will find their
strength multiplied, others will find their available tactics stig-
matized. It is unlikely both sides in a conflict, given the con-
textual differences between their military, political, and eco-
nomic assets, will evaluate the desirability of various laws of
armed conflict similarly. Weapons of mass destruction—or
perfidious acts of other sorts—are unlikely to be seen as
equally “special” on both sides of a conflict.

At the same time, where the law is open and plural, it will
be pulled and pushed in different directions, articulated in
conflicting ways, by those with different strategic objectives.
Where it is to our advantage to insist on clear rules and sharp
distinctions, our adversaries might well benefit from a law that
calculated proportionality, and vice versa. We will need to
learn to operate in a complex world of legal pluralism, of mul-
tiple perspectives on the validity, persuasiveness, and strategic
usefulness of legal norms and institutional competence.

Opposing sides in war will seldom choose the same time
and place for battle, for strategy is all about determining when
and where so as to benefit one’s own force. The same is true for
the law in war. Where firm rules distinguishing war and
peace—or a firebreak between types of weapons—will benefit
one side, they will by definition not benefit the other. This is
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certainly the case in today’s asymmetric wars between forces
with radically different technological, financial, and political
resources. When the United States conditions the battlefield
by asserting its privilege to kill, we can expect its enemies,
whatever their own tactics, to insist that every dead civilian ev-
idences callous disregard for the law in war. And we can expect
both claims to be believed by some relevant audiences.

It is unlikely, moreover, that those seeking to legitimate and
delegitimate a given use of force will choose the same rhetori-
cal weapon. As the military assures us the dead civilians were
unavoidable collateral damage, humanitarians will insist that
the death of every civilian is an outrageous violation. Where
the military insists on the privilege to kill, the humanitarian
will call the killing unnecessary, disproportional in a campaign
that is itself unjust and illegitimate. Military and humanitarian
professionals will rarely evaluate the strategic usefulness of
sharp and fuzzy distinctions in a given case the same way.
Where the military may want to blur combat, occupation, and
school building, the humanitarian agencies may want to clar-
ify that building this school is not part of the war machine.

This strategic terrain becomes blurrier still when we begin
to merge economic and civilian administration into military
operations, or when occupation and ongoing battle take place
side by side. When the occupying force manages the water
supply, the electrical grid, the medical system, or divides the
pathways of commercial life with checkpoints, or implements
a new national development strategy, the occupying power
will have set up pressure points it will be difficule not to
instrumentalize for political—or military—purposes. Should
there be a firewall between the civilian and military adminis-
tration, between the State Department and the Pentagon,
between the American and Iraqi security forces or civilian
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administrations? Should we say there is a firewall—should we
do what can be done to send the message that there is a fire-
wall? How much can we use the checkpoints—or the cement
contracts—to pressure and reward supporters in the broader
conflict? And why not shut the city to commerce to flush out
the insurgents—why not use economic and legal levers to con-
solidate the authority of those least likely to resist the occupa-
tion? If we can imagine doing it, they can imagine our doing
it. Our efforts to distinguish our violence from our civilian ad-
ministration may well run into their claims of illegitimate pur-
pose and disproportionate cost.

The point here is not that the modern law in war permits
one to say anything, although in the cacophony of interpreta-
tion that follows a military strike it can often seem that way.
The point is that the split deep within the law in war between
a voice of ethics and consequences, a voice of boundaries and
gradations, a voice of rules and of standards, gives rise to a par-
ticular kind of conversation when it is deployed by people
inside and outside the military, or on opposite sides of a mili-
tary conflict. It is a conversation focused on questions of
distinction—firebreak or continuum?—in which it is easy to
over- or underestimate the stability and persuasiveness of argu-
ments either way, and in which players on opposing sides are
playing the same cards in different ways.

Sometimes, of course, parties on both sides of a conflict can
see things similarly—or can communicate strategically by set-
tings and respecting sharp boundaries, or by evaluating the le-
gitimacy of military action by one or the other side in similar
ways. A formal boundary between conventional and unconven-
tional weaponry might seem to those on various possible sides
of a conflict desirable to channel and caution the decision-

maker and to facilitate clear communication between estranged
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parties: here you are crossing a very significant line. Many ana-
lysts remain convinced the United States and China carried on
a subde and implicit dialogue about the limits of their commit-
ment to Vietnam begun by the U.S. failure to take out the
dikes and dams to flood northern cities. Military and humani-
tarian professionals have joined forces to build a regime for
chemical weapons on precisely this idea, formalizing a firebreak
between chemical and other weaponry. We prevent soldiers
from using tear gas, permissible in our public square, to clear
the cave in combat because we fear we will be licensing the en-
emy to ratchet things up, across the boundary, to gas.

Then again, once we are at war, it can seem—to military or
humanitarian professionals—neither ethically nor strategically
wise to respect these artificial boundaries. We need to remem-
ber that what seemed solid can indeed melt into air. Indeed,
sometimes we can make that happen ourselves. And when that
happens, the boundary can come to seem unpersuasive. Take
the clear and sensible firebreak between chemical and other
weapons. Now we need to clear a cave. If we use tear gas, will
the enemy say—will they be believed—that we have used a
weapon of mass destruction? But perhaps no one brought
tear gas along, in case we got captured and someone could say
we were equipped to use gas on the battlefield. So we use
an incendiary device instead. Will they say—will they be
believed—that we have used wildly disproportionate force to
achieve our objective? Under pressure, confidence in the fire-
break can be eroded. The humanism of effects-based targeting,
the perceived legitimacy of the broader conflict in the eyes of
politically relevant audiences, can trump the clarity of the pro-
hibition. These are the thoughts that transform ethical consid-
erations into multilevel game theory. And yes, something has
been lost.
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Or, to take another example, it can seem urgent—morally
and strategically—to ensure that there be a firebreak between
conventional and nuclear war. After all, with nuclear weapons
we are talking about blowing up the world. Or are we? The
doctrine of mutual assured destruction (MAD), built to guar-
antee the firebreak by threatening to respond to any first use
with overwhelming force, never sounded either ethically de-
fensible or credible. In ethical terms, the acronym said it all.
But also in strategic terms, more flexible uses, tactical uses,
seemed attractive. Many scholars who modeled the implicit
negotiations between the estranged blocs in the Cold War con-
cluded that a sharp distinction between nuclear and nonnu-
clear battle would help stabilize the situation as one of coexis-
tence. But there were always other voices, urging the United
States to develop more flexible options, or more effective mis-
sile defenses, that might upset the balance. Often these calcu-
lations relied on assessments of the broader context: a conflict
between open democracies and closed totalitarian societies, be-
tween economically robust and economically stagnant powers,
and so forth. In these circumstances, they argued, destabilizing
the equilibrium would create a positive spiral in our direction—
spending them into defeat, while relying on the deterrent ef-
fect of appearing just crazy enough ourselves to cross the fire-
break at the least provocation.

Once you start picking away at this notion, it becomes
plausible that nuclear weapons might not be the problem, but
might sometimes be part of the solution, as a matter of instru-
mental and moral calculus. Take Hiroshima: perhaps the real
problem was the allied war aim of “unconditional surrender.”
What if you are a small nation, facing the enmity of the world,
and of the world’s greatest military power. Wouldn’t nuclear

weapons be the most efficient, the most humane, national
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strategy? And maybe it is right that all the dangers are at the
start in the first round of nuclear proliferation. Once the arms
race gets underway, a kind of stability sets in. How terrible are
nuclear weapons—what should we weigh them against, any-
way? Firebombing? Or precision strikes, or suicide attacks?

Something is undeniably lost when an ethically self-
confident law is transformed into a strategic discourse. If
things go well, professionals become more sensitive to the
multiple perspectives that go with legal pluralism. But they
also come to evaluate war from the viewpoint of war. The
strategic calculations of warfare have become the only limit on
warfare, as they have merged with the vernacular of political
life. This is quite different from saying the political interests of
states continue to trump the law. Neorealism of that type is
simply out of touch with the vernacular of modern politics
and the practice of modern warfare. But there is little comfort
in knowing that law has become the vernacular for evaluating
the legitimacy of war and politics where it has done so by itself
becoming a strategic instrument of war and the continuation
of politics by similar means.

Soldiers have always found it disorienting—if also some-
times exhilarating—to cross the line from civilian life to the
battlefield and back again. While in war, there is danger and
freedom. In battle, soldiers have always slipped the collar of
chickenshit regulations. They have also often violated clear
and significant rules. Afterward they could be reassured—or
disciplined. Increasingly, they are called upon to exercise the
judgments of civilian life in war. The difficulty is no longer to
make the transition from peace to war and back—but to me-
tabolize their astonishing proximity and juxtaposition. It is not
surprising that soldiers would find their judgments about
the applicability of standards like “self-defense” or “necessity”
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becoming unmoored, in part because of the rapidly shifting
perspectives, from near and far, that can be brought to bear on
their action.

Terms like “proportional” or “necessary” are stabilized by
shared cultural assumptions that can be quite local or specific
to a profession. Military pilots—and infantry—learn from
their colleagues, as well as from the rules of engagement, how
trigger-happy they can be in “self-defense.” Or how aggressive
they can be when interrogating a detainee. As any anthropolo-
gist will report, it can be terribly difficult to sort out the ori-
gin, range, and mode of reproduction for such loose cultural
norms. Why did it seem plausible to photograph people being
humiliated or threatened by dogs? Was it a few impressionable
young soldiers under the influence of a one sadist? Or was it
the general atmosphere created in Washington by the presi-
dent and secretary of defense that the war on terror justified
extraordinary means at all levels? It may well have been both—
and many things in between.

In any event, once the local culture got going at Abu
Ghraib, it held pretty well—until the perspective shifted. Un-
til someone else got wind of it, or photos got out, and it was
broadcast around the world. Suddenly local—even intensely
private or personal—judgments are rejudged by many others
from wildly different perspectives. When this happens, the lo-
cal moral and professional fabric is torqued sharply. Only the
most experienced politicians or military commanders could be
expected to keep their footing when the ground shifts so radi-
cally.

In today’s asymmetric postcolonial wars, the terrain be-
neath a soldier’s interpretations of what is and is not appropri-
ate is constantly shifting. The tendency simultaneously to de-
humanize and to identify with enemy soldiers goes with the

133



134

CHAPTER 3

experience of warfare. Traditionally, the law in war helps stabi-
lize the situation—you are permitted to kill here, these people,
this way. American soldiers in Iraq express both contempt for
and comprehension of the perfidious tactics of their adver-
saries. The Iragi “only understands force,” and fights in ways
that violate every rule in the book: dressing like a civilian, hid-
ing in mosques, sending women as suicide bombers. At the
same time, the sympathy expressed by many American soldiers
for their Iraqi adversaries is striking. Many say things like,
“How would I feel if this were my hometown?” And against a
foe so technologically superior, able to remove himself almost
completely from the battlefield, how else could one fight? The
modern law of armed conflict brings clarity when it marks the
American effort as legitimate, the American tactics as humane,
the Iragi response perfidious.

But the insurgents have a point of view, which can also be
expressed in the vocabulary of the modern law. And their
claims also sometimes persuade. The Americans also seem to
be crossing boundaries, using force that can seem to those on
the other side to be disproportionate and illegitimate.

That soldiers are changed by war, and disoriented by the
move from civilian life to the battlefield and back, is a staple of
war literature. As the boundaries around the battlefield soften,
and the media makes every local judgment potentially avail-
able for simultaneous reevaluation in living rooms everywhere,
the anxiety that accompanies the juxtaposition of one’s own
perspective at war and in peace is concentrated in the mind of
every soldier. The many memoirs that have emerged from
America’s recent wars are filled with the difficulty of relating
war and peace in real time. Soldiers and pilots and command-
ers must reckon with the knowledge that their local battlefield
culture—and the privilege to kill—is unstable and subject to
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reevaluation, by their enemies, by their commanders, by their
families, and by themselves.

The problem is not simply awareness that other people
speak the same law differently, or have different perspectives
on the legitimate and the illegitimate. It is also increasingly
clear to all those who use the modern law in war that claims
made in its name are indeed made strategically. They are
things people say for a reason, to get a reaction—as a tactic,
as propaganda. As a result, we are increasingly likely to in-
terpret whatever military or humanitarian professionals say
about the use of force in strategic terms—as something
they said for tactical advantage. As professionals—civilian or
military—we know how to make and unmake the distinc-
tions between war and peace, civilian and combatant. And
we know they do too.

This can have an odd effect: as we use the discourse more, we
believe it less—at least when spoken by others. 7heir arguments
are as prone to mendacity as their tactics to perfidy. Our own ar-
guments, by contrast, seem overwhelmingly persuasive—what
else could we have done? When this dynamic gets going, the
vernacular that promised a common conversation has pro-
duced a dialogue of the deaf. But of course, the opposing
speakers are not the only audience—and it will be easy for
both to lose track of the natural human reaction of those out-
side the field of combat to experience themselves as difference
splitters, and to be blindsided when our allies do not find our
defenses airtight. But then again, perhaps we do realize this.
Wouldnt the sensible thing be to heighten our claims, push
the extreme, and draw the difference-splitters toward us?
Perhaps—although we know this can backfire, and they can
flip to the other side. Nevertheless, the strategic considerations
bearing on our approach have multiplied wildly.
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When the law of armed combat is used as a strategic vocabu-
lary of legitimacy, in this sense, it can undermine itself. As people
embrace the law in war strategically, they may lose confidence in
its plausibility as a mark of legitimacy. This could be avoided if
we imagined a sharp distinction between professionals, who used
the language instrumentally or strategically, and a lay public,
who consumed it as a mark of legitimacy or virtue. The diffi-
culty, however, is that professionals also want to experience the
vocabulary as a mark of ethics and legitimacy. The audience for
our professional claims is, increasingly, also composed of
people—whether professional or lay—who are adept at mobiliz-
ing the language of the law for instrumental or strategic ends.

We have a new vocabulary, a new terrain of strategic
thought, a new way to communicate our intentions and legiti-
mate our action. Put in operation, the new law in war can also
be profoundly unsettling. You may remember U.S. Major
General James Mattis, poised to invade Fallujah, concluding
his demand that the insurgents stand down with these words:
“We will always be humanitarian in all our efforts. We will
fight the enemy on our terms. May God help them when we're
done with them.” The juxtaposition of humanitarian claims
and blunt threats is jarring. But we should try to analyze his
remark strategically. In what ways did this statement—this in-
terpretation of the relationship between the laws in war and
the battle to come—work to condition the battlefield?

Mattis was affirming that he would follow the law of armed
conflict to the letter, might even exceed it, would certainly em-
body its humanitarian spirit—but that he would prevail. We
will need to understand how this sounds, particularly in asym-
metric war, when the law of armed conflict has so often been a
vocabulary used by the rich to judge the poor. When the Iragi
insurgent quoted on the same page of the New York Times as
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Mattis threatened to decapitate civilian hostages if the coali-
tion forces did not withdraw, he was also threatening innocent
civilian death—Iless of it actually—but without the humani-
tarian promise.

We need to understand the effects of saying, as you stand
poised to invade a town, that you will be “humanitarian” in all
you do. Those effects will depend on how the statements were
received, in the first place, by people with the capacity to influ-
ence the military operations. Major General Mattis’s remarks
made me shiver—but never mind that. [ am far from the action.

Coalition troops might have heard him. Their families at
home might have read his remarks. We need to sort out their
reactions, and understand how the commitment to “be hu-
manitarian” might influence who was willing to do what to
further the cause. Perhaps Mattis was also speaking, at least in
part, to the insurgents. Telling them to stand down. He might
have been saying, “We'll play by the rules, and we expect you
to do so as well,” although this seems a rather ham-handed
way to communicate such a message. Maybe a more likely
message is something like, “Don't think just because we follow
the rules we won't be tough—nor will your own perfidy defeat
us.” Perhaps—but how did he sound to settlers in Gaza, to
civilians in Pakistan, or Holland, or the UK? And how would
their impressions in turn condition Mattis’s battlefield?

I doubt the insurgents were speaking to Mattis when they
threatened to decapitate their hostages, although they may
have been. There is no question the insurgents’ treats—and
practices—of perfidy changed the terrain on which they oper-
ate, intimidating civilians and humanitarian workers, chang-
ing the standard operating procedures for the occupying
authorities. They also communicated something of their
resolve—and their otherness—to the technologically superior
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military professionals against whom they struggled. We
should imagine that they, like Mattis, were speaking about
the law in war strategically—to persuade. They were speaking
to a public, a world public, whose reaction they hoped would
strengthen their strategic hand. They may, of course, have
hardened Mattis’s resolve, American resolve, the revulsion of
the global citizenry. When the poor deviate from the best mili-
tary practices of the rich, it is tempting to treat their entire
campaign as illegitimate. But before we jump to the legitimacy
of their cause, how should we evaluate the strategic use of per-
fidy by every outgunned insurgency battling a modern occu-
pation army?

At the same time, it is no secret that technological advances
have heightened the asymmetry of warfare, or that the insur-
gents find themselves massively outgunned by coalition forces
who have removed themselves almost entirely from the battle-
ground. The vulnerability of the occupation forces to suicide
bombing and improvised explosive devices has been well re-
ported, alongside the difficulty of gaining operational intelli-
gence about who and where the insurgents are where the citi-
zenry broadly sympathizes with their cause, or has been
intimidated by their acts. But we must also remember the rela-
tive invulnerability of coalition forces to anything excepr suicide
bombs, the difficulty of getting near enough without dressing
as a civilian, the impossibility of gaining a view of the battle-
space without climbing a minaret. In that context, a law of
armed conflict that renders the American assault on Fallujah
“humanitarian” and the insurgent response “perfidy” will not
be equally persuasive for all audiences. Those who sympathize
with the insurgents will either treat the law in war as the ally
and tool of their adversary—or they will reinterpret its terms
more favorably to their own cause. Probably some of both.
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From an effects-based perspective, perfidious attacks on our
military—from mosques, by insurgents dressing as civilians or
using human shields—may have more humanitarian conse-
quences than any number of alternative tactics. And, more im-
portantly, they are very likely to be interpreted by many as
reasonable, “fair” responses by a massively outgunned, but le-
gitimate force. There is no question that technological asym-
metry erodes the persuasiveness of the “all bound by the same
rules” idea. It should not be surprising that forces with vastly
superior arms and intelligence capacity are held to a higher
standard in the court of world public opinion than their ad-
versaries. As persuasion, the law in force has indeed become a
sliding scale.

Working strategically with such a law in war will be a far
more complex matter than insisting that we followed all the
universally valid rules. In 1996, I traveled to Senegal as a civil-
ian instructor with the Naval Justice School out of Newport to
train members of the Senegalese military in the laws of war
and human rights. At the time, the training program was oper-
ating in fifty-three countries, from Albania to Zimbabwe. As I
recall it, our training message was clear: humanitarian law is
not a way of being nice. By internalizing human rights and
humanitarian law, you will make your force interoperable with
international coalitions, suitable for international peacekeep-
ing missions. To use our sophisticated weapons, your military
culture must have rules of operation and engagement parallel
to our own.

Most importantly, we insisted, humanitarian law will make
your military more effective—will make your use of force some-
thing you can sustain and proudly stand behind. When we
broke into small groups for simulated exercises, a regional com-

mander kept asking the hard questions. When you capture
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some guerrillas, isn’t it better to place a guy’s head on a stake
for deterrence? Well, no, we would patiently explain, this will
strengthen the hostility of villagers to your troops, and imag-
ine what would happen if CNN were nearby. They would all
laugh—of course, we must be sure the press stays away.

Ah, but this is no longer possible, we said—if you want to
play on the international stage, you need to be ready to have
CNN constantly by your side. You must place an imaginary
CNN webcam on your helmet, or, better, just over your shoul-
der. Not because force must be limited and not because CNN
might show up—but because only force that can imagine itself
to be seen can be enduring. An act of violence one can disclose
and be proud of is ultimately stronger, more legitimate.

Indeed, we might imagine calculating a CNN effect, in
which the additional opprobrium resulting from civilian deaths,
discounted by the probability of their becoming known to rel-
evant audiences, multiplied by the ability of that audience to
hinder the continued prosecution of the war, will need to be
added to the probable costs of the strike in calculating its pro-
portionality and necessity—as well as its tactical value and
strategic consequences. Our lesson in Senegal was written
completely in the key of persuasion—not validity. The point
was to understand the rules that would be understood by oth-
ers to apply—and to conduct operations in ways that would
be understood by others to be legitimate. The law of armed
conflict provide a lexicon for figuring out what will be under-
stood to apply and be legitimate—but only if we think of
those rules through the eyes of those we would like to validate
our action. This was a lesson apparently lost on those who
considered the interrogation of “high-value targets” in our
own war on terror. Nevertheless, the Senegalese had learned—

as Secretary Rumsfeld now seems to be learning—what was
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required for a culture of violence to be something one could
proudly stand behind. What was required, in a word, for war-

fare to be civilized.

Legal War and the Elusive
Experience of Responsibility

It is cold comfort to think that two hundred years of effort by
humanitarian and military professionals has brought forth a
law that marks warfare as a civilized activity. But there is a fur-
ther difficulty. The transformation of the law in war into a vo-
cabulary of persuasion about legitimacy can erode the sense of
professional and ethical responsibility for our decisions—as
humanitarians or military professionals. We no longer need to
decide for ourselves whether war is civilized, whether killing
this civilian is a good idea, whether attacking the town is ethi-
cally defensible. The law of armed conflict will do that for
us—while lending itself to our strategic deployment.

It is easy to see in retrospect that something is lost when we
begin to parse the decision to bomb Hiroshima and Nagasaki
in these terms. We start with the legitimacy of the conflict, we
accept the political decision to insist upon unconditional sur-
render, we then evaluate, from the position of the American
command, knowing what they knew then, whether the attack
was necessary and proportional to the military objective. We
come quickly to weighing and balancing—the horrifying
death of so many, against the costs of an invasion. We begin to
make comparisons—the firebombing of Tokyo, also horrify-
ing, but less effective in crumbling Japanese will, and so on.
Yet more seems lost when we treat these comparisons and cal-

culations as strategic elements in the conflict itself. Over time,
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we have repeatedly announced that in Hiroshima and Na-
gasaki we were, in fact, humanitarian in all that we did. The
calculation satisfied the American public immediately, and has
held ever since. And historians have long suggested that
whether intended or not, the idea that nuclear first use was ac-
ceptable to the American command and public sent a message
to the Soviet Union.

The idea that a nuclear strike might be a civilized, humani-
tarian act in war can seem shocking. But even the World
Court has held that the laws governing nuclear weapons are no
different from those governing other weapons—their use must
respect the principles of distinction, proportionality, necessity.
Of course there were those who argued to the court that nu-
clear weapons, by their very nature, could not respect these
principles—but there also were those, including representa-
tives of the nuclear powers, who said their use might some-
times be justified. In conversations about proliferation, the po-
sitions can be reversed: the nuclear powers insisting on the
firebreak; vulnerable pariah states seeing the acquisition of nu-
clear weapons as a reasonable and legitimate strategy of self-
defense.

We should not be shocked that states living in one or an-
other way under the security of the nuclear umbrella—the
nuclear powers and their allies—would see nuclear prolifera-
tion differently from states who feel threatened by the nuclear
powers. Or that both would find ways to express their
viewpoints—both would, in fact, be able to find their view-
points, in the shared legal and political vernacular of sovereign
prerogative and international responsibility. It might, of
course, be that the law is simply the clear tool of the nuclear
states, but it is more likely if we think about it, and listen as
people argue about it, that we will find it open-ended enough
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to nurture the legitimate interests of all states, and to both le-
gitimate and delegitimate the use and acquisition of nuclear
weapons. As both sides use this vernacular, they will root their
sense of entitlement in the situation as they see it. When we
listen to Vitoria now, it seems outrageous that he should have
found in the Indian’s common humanity a justification for
their slaughter by the Spanish should they not yield to Christ-
ian proselytizing. In our own time, our professional vocabular-
ies blunt the sense of shock when the acquisition and use of
nuclear weapons has everyone claiming only to respond, and
no one feeling responsible.

When we encourage the military to have lawyers pore over
the targets to be struck in Iraq, or to instruct their troops in
the law of armed conflict, we are not only encouraging a par-
ticular language of evaluation. We are also allowing that lan-
guage to substitute for other judgments. The legal language
has become capacious enough to give the impression that by
using it, one will have “taken everything into account” or “bal-
anced” all the relevant competing considerations. This is the
basis for the claim that adding lawyers to the mix can improve
one’s strategic analysis.

Buct it is extremely difficult to see how one might, in fact,
weigh and balance civilian deaths against military objectives.
The idea of proportionality—or necessity—encourages a kind
of strategy, and ethic, by metaphor: the metaphor of weighing
and balancing. I have learned that if you ask a military profes-
sional precisely how many civilians you can kill to offset how
much risk to one of your own men, you wont receive a
straight answer. When the Senegalese asked us, we'd say, “It’s a
judgment call.” Indeed, at least so far as I have been able to as-
certain, there is no background exchange rate for civilian life.
What you find instead are rules kicking the decision up the
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chain of command as the number of civilians increases, until
the decision moves offstage from military professionals to
politicians. Rules transforming weighing and balancing effects
into attributions of responsibility.

In the early days of the Iraq war, coalition forces were cer-
tainly frustrated by Iraqi soldiers who advanced in the com-
pany of civilians. A Corporal Mikael McIntosh reported that
he and a colleague had declined several times to shoot soldiers
in fear of harming civilians. “Ic’s a judgment call.” he said, “if
the risks outweigh the losses, then you don't take the shot.” He
offered an example: “There was one Iraqi soldier, and 25
women and children, I didn’t take the shot.” His colleague,
Sergeant Eric Schrumpf chipped in to describe facing one sol-
dier among two or three civilians, opening fire, and killing
civilians: “We dropped a few civilians, but what do you do.
I'm sorry, but the chick was in the way.”¢

There is no avoiding decisions of this type in warfare. The
difficulty arises when humanitarian law transforms decisions
about whom to kill into judgments, when it encourages us to
think the chick’s death resulted not from an exercise of human
freedom, for which a moral being is responsible, but racher
from the abstract operation of professional principles. We
know there are clear cases both ways—destroying the village to
save it, or minor accidental damage en route to victory—but
we also know that the principles are most significant in the
great run of situations that fall in between. What does it mean
to pretend these decisions are principled judgments? How
should we evaluate the irreducibly imaginary quality of the
promise that costs and benefits will be weighed, that warfare
will be proportional, its violence necessary?

There is no question that metaphoric weighing and balanc-
ing will be done differently in different quarters. A great deal
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will depend on the ambit of one’s sense of professional respon-
sibility. In the Gulf War, who should have weighed the post-
war civilian deaths from cholera against the allied decision to
take out the generator hulls? Should the pilot told to take out
the generators have balanced this or that approach route, hit-
ting this or that component of the generator, against the post-
war effects on the water supply given the cost of repairs under
different attack plans—or just the likelihood of hitting the
church next door or of killing civilian maintenance men inside
at different times of day? What about when the military lead-
ership decides to take out the electricity to degrade the enemy’s
communication network and capacity to coordinate batteries
of surface-to-air missiles? In such a calculation there will al-
ways be something to put on the other side—some military
objective or other, unless the violence is truly wanton. What
about the political leadership deciding to launch the campaign
in the first place? What if they didn’t know how long it would
take to get the generators back up and running? What if they
didn’t know how long the war would last?

Parceling out responsibility and ensuring that everyone
evaluates the proportionality of what they do can also ensure
that no one notices the likely deaths from cholera. And, if no
one noticed, and it was no one’s job to notice, then perhaps no
one was responsible, no one did decide—they just died. Or
maybe it was all Saddam Hussein’s fault, after all—he started
the war, and afterwards, he could have sped repairs of the elec-
tricity grid rather than his own grid of palaces and security.
But then, we remember Iran’s claim before the World Court
that the conflict with the United States had begun long
before—in the 1950s—and that the taking of American diplo-
matic hostages would need to be evaluated in the “proper con-
text, namely the whole political dossier of the relations between
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Iran and the United States of America over the last 25 years.””
Or the American assertion before the World Court that one
should assess the mining of Nicaragua’s harbor in the full
context of ongoing peace negotiations and the history of
Nicaragua’s efforts to destabilize the neighborhood.?

Evaluated ex post, things will look different, of course. A
great deal will depend on how the war itself is remembered—
and who won. We can expect revision of the story itself to be-
come a tactic. Looking back on Hiroshima, it has become rou-
tine in the United States to assume that an invasion of the
Japanese homeland was the necessary counter to be placed at
the other end of the scale when weighing and balancing the
decision to drop the bomb. Putting ourselves back in the legit-
imate position of the Truman’s wartime decision-making, we
ask: how many allied soldiers were saved by the bomb? Not
Japanese civilians or soldiers but Allied soldiers against Japa-
nese bomb deaths. Estimates differ. In June 1945, the Joint
Chiefs estimated 40,000. In 1945, Truman said he had esti-
mated 250,000. In his memoirs, written ten years after the
fact, Truman used the figure 500,000. Churchill, in 1953, esti-
mated a million Americans and 500,000 British troops. In
1991, President Bush claimed the use of atomic bombs had
“spared millions of American lives.”

One thing that is going on here is a loss in the experience of
responsibility—command responsibility, ethical responsibility,
political responsibility—as the scale tilts overwhelmingly to-
ward the mercy of bombing. I was struck that Iraq war report-
ing was filled with anecdotes about soldiers overcome by re-
morse at having slaughtered civilians—and being counseled
back to duty by their officers, their chaplains, their mental
health professionals, who explained that what they had done
was necessary, proportional, and therefore just. Of course, if
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you ask leading humanitarian law experts how many civilians
you can kill for this or that, you will also not get an answer.
Rather than saying, “It’s a judgment call,” however, they are
likely to say something like, “You just can't target civilians”—
thereby refusing to engage in the pragmatic assessments neces-
sary to make that rule applicable in combat, defaulting, if you
will, to the external strategy of denunciation abandoned a cen-
tury ago by humanitarian law.

In psychological terms, it is hard to avoid interpreting this
pragmatism-promised-but-not-delivered as a form of denial, a
collaborative denial—by humanitarians and military lawyers—
of their participation in the machinery of war. In the military
vernacular, it might be more accurate to sense a collaborative
avoidance of responsibility, of command responsibility and
leadership—that is, eagerness to push responsibility up to the
domain of politics or down to the domain of rules. In this
sense, the modern law in war is less the shrewd stuff of strategy
than it is a delusional escape from responsibility.

The law in warfare is not only about what is legitimate or
civilized behavior in wartime—it is also, more overtly, about
responsibility. The law of force divides political responsibility
for the decision to go to war (and the law of war) from mili-
tary responsibility for action on the battlefield (the law in
war). Unbundling the exercise of sovereignty and rethinking
war as a range of related public acts on a continuum from
more to less violent, more to less differentiated from the gov-
ernmental routines of peacetime or the ongoing pressures and
coercions of international commerce life, increases the range
of options for military and political leaders alike. Of course
statesmen have always threatened and cajoled as well as at-
tacked, but we now have a well-organized gradation of threats

and sanctions and boycotts whose scale is widely understood

147



148

CHAPTER 3

by allies and potential enemies alike, and whose deployment
can be shared out among a range of institutional actors, both
multilateral and unilateral.

Not all threats, not all sanctions, not all rewards, need come
from the unified command. There is the United Nations. But
there are also American corporate actors, and the full peace-
time American governmental regime, nationally and locally.
Indeed, at the political and military command level, the use of
force and of the levers of commercial law and economic life
also need to be considered together. In political terms, the ef-
fort to isolate the Cuban economy has become an extremely
complex edifice of institutional arrangements at all levels of
government, enforced in collaboration with the private sector.
In military terms, it is true that an enemy can sometimes be
denied access to satellite imagery by contract, rather than by
taking out the satellite. Or that an ally can be disciplined by
denying a license to re-export sensitive technology to a regime
we do not view favorably. Or that private corporations can
bring security to failed states, or be a force multiplier in con-
flict zones.

If you stay in a Hilton Hotel, you know that Mr. Hilton
will not tuck you in—but you might well imagine you are
staying in and being looked after by a unified corporate entity
called “Hilton Hotels.” This is quite unlikely—the functions
of the hotel will undoubtedly have been unbundled and
rearranged. One company may own the bars and restau-
rants; the housekeepers may be leased from a different service
provider; risks to and entitlements from the income stream of
the operation, as well as “ownership” of the building and its
contents, will have been parceled out among all manner of fi-
nancial interests by a combination of contract and property

law arrangements. Businessmen and their corporate counsel



WAR BY LAW

are accustomed to working with a legal system that treats
property as a series of discrete rights and privileges—to use,
sell, rent, inhabit, and so forth—that can be arranged in a vari-
ety of ways. And they are used to designing legal entities
whose authority can be also be arranged in various ways, split-
ting responsibility for decision making between shareholders,
management, and employees, for example.

The public law structuring the military function in a mod-
ern state is of parallel complexity, and the unbundling of the
“sovereign power to make war” into a range of public and pri-
vate competences, shared out among many departments,
opens a range of opportunities for military planners. Should it
be the marines, the air force—or the CIA? Many departments
of government will be involved, their responsibilities and pow-
ers parceled out by complex administrative arrangements. The
military itself will be an amalgam of the various services and
their component parts. There will be allies to coordinate, and,
increasingly, a range of civilian and private partners.

The chain of command may be formally unified at the top,
narrowing until the chairman of the Joint Chiefs advises the
secretary of defense and the president. But we know that the
networks of cooperation among their staffs and the broader
political and administrative culture of Washington make a
meeting of that type more symbolic than decisive. Those are
the meetings they like to have photographed: the president
consults his cabinet and decides. But when the chain of com-
mand is most unified, it also splays out into the broader po-
litical process. Members of Congress will have a say, as will
defense contractors and insurance companies and the intelli-
gence services and the president’s political advisors. And there
will be the informal pressure brought to bear up and down
the chain by the media, by veterans groups, by the families of
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soldiers, and so forth. Military professionals looking ahead to
that will take it into account, and build political and commer-
cial concerns back into their military strategy. Political strate-
gists will do the same.

Decisions about whom to allocate what responsibilities—or
about the troop levels “needed to complete the job”™—will re-
flect all these considerations and influences. A range of military
and civilian rules, contracts, and administrative delegations will
be the tools for implementing decisions about these matters. As
a result, the strategy for battle is more than a schedule of things
to shoot—it is also a plan to maintain support for the cam-
paign, share risks and costs in a way that will be sustainable
among objectives, and mobilize resources from the world at
peace, and from the world of private commerce, into the public
world of battle. In such a system, who does decide to make war,
to kill these people? Who decides how many troops “we need”
to deploy in Iraq? The president says he decides simply by lis-
tening to the military professionals on the ground. But do we
believe him? Or is he saying that strategically? And what are
they thinking—or saying—when they advise him?

It is not surprising that discussions of the Iraq war were
filled with wild fantasies about who “really” was behind the
whole thing—the neocons, Bush’s obsession with his father,
the exiles, Cheney, the Israclis, the oilmen—or simply the
“hegemon,” whoever that is. What we can be sure is that every
Iraqi businessman who lost his livelihood during the occupa-
tion, whether to new competition or unstable electric supply
or lack of security, will be able to develop an explanation if he
wants to, of how his loss was rooted in American intention
and strategy. Who is to blame for my son’s death from
cholera—Saddam Hussein, the Americans, the Shiites, the wa-
ter supply board, the doctor?
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In such a messy situation, law can also be an instrument for
attributing responsibility. Let us imagine that you work for the
military and have been tasked with a black operation to seize
and transport suspects in the war on terror for interrogation in
another country. Assume you have explicit authorization from
someone who can trace their authority to the president. You
are worried about whether this accords with the Geneva Con-
ventions, but someone near the president’s office has produced
a legal memorandum interpreting the clear rules of the law in
war to permit what you have been asked to do. It is not a
prohibition—it is a privilege. You still need to develop the ca-
pacity to act. You need to put some kind of special secret
agency together to do it. A few administrative authorizations,
some statutory authorization, and there is the agency—you
run it. You need funding—there will need to be an appropria-
tion. Someone in the operation will report, at least in some
way, to someone in the legislative branch. They might weigh
in with secret memoranda raising concerns or suggesting
things for you to consider. Some number of people will know
about what you are doing, perhaps a few hundred by the time
you get the job done.

There have to be dummy companies to pay people and buy
things. Operatives will have to stay in hotels and somehow pay
their room bills. They have to make phone calls. You might
need to charter a plane to fly someone you capture off to the
other country. The corporate forms and financial arrange-
ments of the commercial world support your activity as they
would that of any businessman, but you are also leaving a legal
trail of contract and property and administrative practice.
When your secret plane lands, the air traffic control people at
the airport will routinely record the plane’s serial number,
written on the tail. The dummy companies might be legally
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registered, the bank accounts have to have signatories. An
aggressive prosecutor, or an aggressive newspaper reporter—
perhaps not in your country, perhaps somewhere else—might
well pull the threads back together. Those in the legislature
might get cold feet and make their memos public.

The institutional continuity of war and peace means that
unraveling the secret war on terror is, in the end, not that dif-
ferent from unraveling a drug cartel, or the Enron scandal. You
will need to foresee that this can happen, build this back into
the planning stage. That might make you more insistent on se-
crecy, and take you further off the legal map. Or it might make
you less ready to imagine that the only license you need will
come from a lawyer reading the Geneva Conventions. Or it
might make the lawyer analyzing the law in war engage in a far
broader analysis of the context and a dynamic assessment of
actions and their likely consequences. The embedded nature
of the operation, and its potential for discovery, will influence
the president’s lawyer’s assessment of the legality of the opera-
tion. And vice versa. However firm the international legal
privilege to act may seem, he or she will need to take into ac-
count its disclosure, and its exposure not only to the formal ju-
risdiction of those with other views of the scope of the privi-
lege, but of the persuasive effects of their arguments on the
political and legal context for the operation.

Imagine that someone—a journalist, a foreign prosecutor, a
legislative committee—starts unraveling these links and recon-
structing who did what. As in any prosecution, there will be
choices about how to attribute responsibility. These decisions
will be shaped by legal standards of proof—whether someone
acted reasonably, with intent, with knowledge, more probably
than not, beyond a reasonable doubt—and by prosecutorial
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strategy. How should this person be charged, should we en-
courage them to cop a plea? The experience—our experience,
the experience of those involved—of responsibility will be
shaped by these standards and strategies.

We might say that responsibility becomes an effect of attri-
bution, by others and by oneself. When the low-level guys cop
a plea and implicate the big cheese, the big cheese becomes re-
sponsible. Unless or until this happens, he or she can remain
safely “shocked” by what went down. Where the military may
seek to isolate responsibility, humanitarians may seek to trace
the chain of command, insisting that the buck stops with the
broadest level of political or military responsibility. Law marks
the links in the chain that lead to the president, or the sec-
retary of defense, just as it separates the military profes-
sional from responsibility for the war’s overall legitimacy. In-
terests that might otherwise find it difficult to ally with one
another—private parties, governments with diverse ideological
or cultural characters, differing religious groups—can find a
common language of outrage in humanitarian law, as well as a
readily available procedure for investigation and measure of re-
sponsibility.

To unscramble the tangle of mixed administrative responsi-
bility for the abuse of prisoners is not only a matter of “getting
to the bottom of it” or “finding out what happened.” It is a
cultural and political project of interpretation, which will of-
ten turn on and be debated in legal language. Sometimes it
will make sense—to us, to someone else—to focus responsibil-
ity on this or that person, agency, ally. Sometimes it will be
more sensible to spread it around. And there is no one person
responsible for deciding which is the best way to go. People
will have different ideas about that and will push and pull the
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retrospective analysis in various directions. Responsibility will,
in the end, be the social effect of this process. But what kind of
responsibilicy will this be? When the Democrats sense the
chance to pin it on Rumsfeld, and Bush grabs the opportunity
to highlight their unsuitability to assume responsibility for the
nation’s security, it is not at all clear we are any closer to the
human experience of responsibility for having decided to kill
all those people.

It would be odd if the political leadership did not treat the
unraveling of these chains of responsibility as itself something
to have a strategy about. It would also be odd if military com-
manders did not treat them strategically. Partly, of course, as
an opportunity to send a message or reinforce the discipline of
the troops. But also as part of the military’s broader image and
legitimacy. And also as a tactic of warfare. As a resulg, it would
be surprising if those disciplined did not sometimes feel they
had been “hung out to dry.” Sometimes they will have been.
They may be prosecuted or imprisoned to save face for the
higher-ups. But they may also be imprisoned—as they may be
sent to their death on the battlefield—as a tactic in the broader
wat, as a signal to the hearts and minds of allies or enemies or
home front.

When turning questions of legitimacy into questions of re-
sponsibility can itself be a strategy, we will also want to think
about the institutional and procedural possibilities. Who will
decide whether it was the military, or the civilian authorities?
Was it the Americans or the Iragi police? Which branch,
which private or public force, reporting to whom? In one
sense, this will be decided by an open-ended social and politi-
cal conversation about the legitimacy of action in war. But that
is a bit vague. What about holding a congressional hearing, or
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setting up an independent commission, or ordering an investi-
gation in house, or asking the United Nations to investigate,
or . .. Of course all this will take some time. We will need to
trace responsibility through the thicket of institutions and lay-
ers of “sovereign” authority exercised by different departments
and agencies and powers, in the United States, in Iraq. Time is
as important as territory in shaping strategy in war. So also in
peace—assessing responsibility can change responsibility, just
as it can legitimate or delegitimate an act. Passions will cool,
circumstances may change.

Assessments of the legitimacy of battlefield action can now
be parceled out in a process, as an inquiry into responsibility.
But the days when the buck stopped anywhere are over—or,
rather, stopping the buck is also a tactic. The photos are pub-
lished, a flood of outrage, an inquiry—some bad apples are dis-
covered, tried, punished. The media, the enemy, the Democrats
push for more, inch their way through a complex chain of
command. Before it gets too high, but when it already seems
old news, the president steps forward and “takes full responsi-
bility.” Taking responsibility has become a rhetorical act—the
continuation of politics by other means. But also an act of war.

The Abu Ghraib prisoner abuse broadly delegitimated the
American military campaign in the eyes of many audiences.
But it also focused those who opposed the war on violations
and violators who could be identified and punished—on the
bad apples. Once the Iraqi administration had taken over the
prisons, it became easier to offload political responsibility for
abuse on their shoulders. In some broad historical sense, per-
haps, the Americans were responsible, or Saddam Hussein was
responsible—but for that matter we could say it was colonial-

ism or oil or whatever that was responsible.
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It may be possible to identify the bad act precisely—torture
of this person here, in this prison—and to assign responsibility
to one administrative unit, perhaps to this guy, in this quasi-
private militia reporting to this faction of the Iraqi provisional
government, which has these powers and these responsibilities,
and so forth. But it may also be possible to set in motion a
broad ethical and legal discourse about the legitimacy of every-
one until nothing can be pinned on anyone. And it is not clear
that justice will be done, or seen to be done, either way. This is
also what it means for warfare to have become civilized.

Strictly speaking, the decision to make war has never been
the responsibility of the law of armed conflict. The law in war
began with more modest ambitions: to distinguish the battle-
field from the civilian world and reduce the savagery of com-
bat. As such, it was primarily the domain of the military
professional—and their humanitarian interlocutors. Civilian
leadership means leaving questions about the legitimacy of the
conflict—the decision to go to war in the first place—to a dif-
ferent, political domain. As the law of armed conflict has be-
come a vernacular for evaluation of the legitimacy of warfare,
however, it has merged with the law of war. And the calcula-
tions of military commanders have merged with those of the
political leadership. Military professionals find themselves
turning increasingly to the law of war—find themselves unable
to assess the legitimacy of wartime violence without assessing
the legitimacy of the war itself.

We might say that the law of war has become the law in
war’s destiny. Just as perceptions about the law in war now af-
fect the legitimacy of the conflict as a whole, broad percep-
tions of the legitimacy of the war can affect how the laws in
war are understood and applied. If the use of force is to be

proportional—more force for more important objectives—it
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seems reasonable to think there would be a sliding scale for
more and less important wars. Wars for national survival, wars
to stop genocide—shouldn’t they legitimate more than run-of-
the-mill efforts to enforce UN resolutions?

We might think that collapsing the permissibility of tactics
into the legitimacy of the war will force us to focus more di-
rectly on questions of overall responsibility. Indeed, those who
argued that bombing the bourgeoisie supporting the Milosevié
regime would be legitimate and proportionate, did so in part
to extend the principle of responsibility, established in the
Nuremberg trials for the high political and military leaders
who made aggressive war to the population more broadly—
responsibilizing the citizens of a democratic state by bombing
them.

Responsibility has taken on a new hue. Transposed from
ethics to law, it becomes an attribute of office—of the citizen,
the soldier, the statesman—and the basis for legitimate re-
sponse. Indeed, we know you were responsible only when you
bear the costs. We know you were liable, were under a duty,
when you must pay the price. When, in this case, you have
been legitimately targeted. It is not at all difficult to imagine a
drone, flying over the desert, and a man deep in a basement in
Virginia triggering his joystick, letting loose a missile to send
the message that the man in the Jeep ranger was a member of
Al Qaeda and Al Qaeda was responsible. They would be made
to bear the price. You can run, but you can’t hide—that’s what
we mean by responsibility. The vocabulary we use to make the
political decision to go to war no longer differs in kind from
that we use to fight it—or that we use to parse its legitimacy
afterwards. Indeed, in the parsing of this war we begin to con-
dition the battlefield for the next.

As a vocabulary of politics, the law of force can be a flexible
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strategic asset. Most famously, perhaps, the Americans who
defended the military response to the discovery of missiles in
Cuba called the operation a “quarantine.” It was an invention—
there was no available legal act called the “quarantine,” and it
took rapid strategic thinking to devise a set of precise rules of
engagement to support the claim that intercepting Russian
vessels was not an “act of war.” The point was to communicate
something about the act: it was serious, it would be forceful,
but it was not intended to start a war. It was only intended to
eliminate the disease. An on/off vocabulary of war or peace
would have been less useful. Thinking of military options on a
sliding scale, open to reimagination, provides a more nuanced
strategic vocabulary for building and comparing options. The
point was also to shift responsibility. We didn’t start this thing.
We didn’t escalate it. We just quarantined the virus. But let’s
say it hadn’t worked out, and the world had been blown up.
Would that have been Khrushchev’s “fault?” What about the
lawyers who persuaded JFK that a “quarantine” was a plausible
nonwar option? Of course, everyone sitting around the Oval
Office that week felt the weight of history and responsibility
and decision. And yet, as professionals, they were also parsing
their respective expertise, and honoring Kennedy as he-who-
bore-the-ultimate-burden.

In modern corporate and commercial law, all the available
institutional forms or financial instruments and security in-
struments are not set out in some code, for lawyers and busi-
nessmen are constantly inventing new forms, new modes of
investment, new ways to share and allocate risks. The modern
law in war is also a work in progress, open to invention. And,
as in the corporate world, the most effective use of this strate-
gic environment will be made when military professionals

work together with lawyers and political strategists. The earlier
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a corporate lawyer is brought into a deal, the more helpful he
or she will be able to be in devising strategic alternatives and
ensuring that legal arrangements track the business strategy.
The same is true for military lawyers.

In the international world, we imagine this shared vocabu-
lary of principles and policy judgment to operate through
conversation. States, private actors, NGOs, national courts are
participants in an ongoing conversation about the legitimacy
of state behavior—legitimacy judged by their compatibility
with UN Charter principles. Conversing before the court of
world public opinion, statesmen not only assert their preroga-
tives, they also test and establish those prerogatives through ac-
tion. Political assertions come armed with little packets of legal
legitimacy, just as legal assertions carry a small backpack of po-
litical corroboration. As lawyers must harness enforcement to
their norms, states must defend their prerogatives to keep
them—must back up their assertions with action to maintain
their credibility. A great many military campaigns have been
undertaken for just this kind of credibility. Missiles become
missives.

It was in this spirit that President Bush went to the United
Nations to announce that /e would enforce the Charter—and
if he succeeded, and the Iraq regime were to change, democ-
racy and freedom be released, the legitimacy deposit in his ac-
count would be a direct transfer from the UN. Of course, it
was a risk, but the UN was also daring, and risking in resist-
ing. When the UN withholds approval or refuses to partici-
pate, it may delegitimate the military campaign. Let us sup-
pose it does not stop it—a determined coalition pushes ahead
in the name of Charter principles. In the easy cases, the cam-
paign succeeds, the UN has missed out. Or the campaign fails,
the UN is vindicated.
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As the occupation began, it became clear that the difficult
case was now ours. The occupation was more difficult than
anticipated, the postconflict/postwar/peacebuilding/nation-
building phase held hostage the ultimate success or failure of
the campaign. Op-ed writers urged all parties to ignore sunk
costs, to focus on the future; surely we all have a stake in a suc-
cessful outcome, and it makes sense for the United States and
the international community to cooperate. Perhaps—but sunk
costs cannot be ignored so readily. Seen dynamically, it made
sense for Bush to resist relying on the UN to make good his
original wager as precedent for the next case. Just as it made
sense for the UN to resist engagement. It is no accident that
we sometimes felt the Europeans wanted the project to fail.
Sometimes they did, for in this game of meaning and prece-
dent, to ignore sunk costs and get with the program is to take
a legitimacy hit. Either way, Iraqi citizens—and American
soldiers—paid the price, not in the “great game” of nineteenth-
century diplomacy, but in the “great conversation” of twentieth-
century legitimacy.

If, interpreting the law in war, humanitarians were loath to
speak about the civilians who might legitimately be killed—
“you just can't target civilians”—they also resisted the sugges-
tion in the law of war that they, like military planners, decide
when to draw down and when to pay into their legitimacy
stockpile, and therefore, when to accept civilian casualties as
necessary for longer-term objectives. Although humanitarians
talk about the long-run benefits of building up the UN system
or promoting the law of force, they do not make such long-
run calculations. Current costs are discounted, future benefits
promised—as if there were nothing to weigh against expan-

sion of humanitarian institutions and ideas, no civilians who
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needed to be allowed to die for the legitimacy of the United
Nations. But in this, we depart from pragmatic calculation al-
together, into the domain of absolute virtue. We are back
speaking truth to power. Civilians often think of humanitari-
ans as gentle civilizers, lawyers whispering in the admiral’s ear,
protesters marching in the streets for peace, scholars docu-
menting the norms and standards of humanitarian law, teach-
ers instructing soldiers in the /fimits to warfare. Humanitarian
rulership is often rulership denied. But it is not clear our mili-
tary and political leadership is much better at grasping the
gold ring of responsible decision.

Their strategic vocabulary has limits, blind spots, biases. In
a sense, all the players have become role occupants. The presi-
dent promises to “preserve, protect and defend the Constitu-
tion of the United States,” by asserting the national interest on
the global stages and defending the prerogatives of executive
power. The military carries out his decisions. The humanitar-
ian owes fealty to his norms and carries out the mandate of his
institution. And so forth. Not all voices are heard, not all con-
cerns calculated, by the group of elites we call “the interna-
tional community.” Humanitarians may focus too much on
the United Nations as a proxy for world public opinion, or on
the UN’s involvement as a proxy for a humanitarian outcome.
Everywhere, the abstractions we associate with the words “the
national interest” will be treated as a legitimate basis for action.
Doubtful as it seems, the Iraq war may turn out to have been in
the U.S. national interest, if only because it took us down a
peg. Perhaps the war was a bad thing for the international com-
munity, if only because it distracted attention from so many
other serious problems—the quotidian injustices of “peace.”

But our normal political institutions and legal vernacular seem
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astonishingly ham-handed at focusing on determining these
issues. Looking back, it is hard to conclude that opponents of
the Iraq war were serious when they claimed their objection to
the war was the lack of UN approval. Would the war really
have made more sense to them had France had a different gov-
ernment? When great debates about war and peace are staged
in the vocabulary of the Charter, a great deal is lost. The
United Nations law of force makes the interpretation and op-
eration of background rules, and the decisions of human ac-
tors, seem matters of fact rather than points of choice.

The Charter scheme encourages us to think of global policy
as a combination of short multilateral police actions and hu-
manitarian assistance. It distracts our attention from the eco-
nomic side of the story—and from the development policy
that comes with an invasion. It shortens our sense of how
long—and how difficule—war to build nations or change
regimes is likely to be. In the Iraq case, international law and
the UN Charter focused our attention on weapons, which
when not forthcoming, delegitimated the entire enterprise. In-
ternational law urged us to respect Iraqi sovereignty, making it
all too easy to think our intervention in Iraqi affairs began
with the invasion and ended with the handover of the bundle
of rights we have decided to call “sovereignty.”

The vocabulary of the Charter can make it more difficult to
address the motives for war and devise alternative policies. Let
us take say the administration’s hawks were right: suppose that
after September 11 it was necessary to “change regimes” from
eastern Turkey to western Pakistan. In the months before the
war, the international community found it difficult to discuss
regime change straightforwardly. Ideas about sovereignty, the
limits of the Charter, core humanitarian commitments to the
renunciation of empire—all placed regime change outside
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legitimate debate. Yet supposedly sovereign regimes are already
entangled with one another. They struggle every day to change
one another’s regimes in all manner of legitimate ways. Why
should this all become taboo when force is added to the mix,
unless war is no longer, in fact, in Clausewitzs terms, “a con-
tinuation of political intercourse, with a mixture of other
means.”

When it comes to force, the Charter vocabulary offered an
easy and irresponsible way out. We never needed to ask, how
should the regimes in the Middle East—our regimes—be
changed? Is Iraq the place to start? Is military intervention the
way to do it? How do we compare various ways of combining
military and nonmilitary “means” to the end of regime
change? Had the Europeans not had the UN to shield them,
not felt the geography of the European Union marked a legiti-
mate boundary to their global responsibilities, they might well
have drawn on their own experiences with “regime change,” in
Spain, Portugal, and Greece in the eighties, with the old East
Germany in the nineties, and now with the ten new members
states in central and eastern Europe. Why not EU membership
for Turkey, for Morocco, for Jordan, Palestine, Israel, Egypt,
regime change through the promise and example of social and
economic inclusion rather than military force? Had our de-
bates not been framed by the laws of war, we might well have
found other solutions, escaped the limited choices of UN
sanctions, humanitarian aid, and war, thought outside the
box.

The modernization of the law of force was meant to en-
hance our ability to link decisions about the use of military
force to the lexicon of political responsibility. That is what we
mean when we applaud the transformation of law into a global
vernacular of legitimacy. Unfortunately, however, this turn to
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language may have moved warfare further from the experience
of political responsibilitcy. Military and humanitarian profes-
sionals alike share the sense that somewhere else, outside or
beyond their careful calculations, somebody else exercises po-

litical judgment and discretion.



Epilogue

Law and force flow into one another. We make war in the
shadow of law, and law in the shadow of force. Law has in-
filtrated the decision to make war and crept into the conduct
of warfare. We have bureaucratized and professionalized
warfare—shifting responsibility always elsewhere in a war of
the pentagon rather than a war of the spear. At the same time,
the hand of force animates the world of law—enforcing its
contracts, defending property, making its norms real in the
world—making war on the enemies of the UN Charter. The
boundary between war and peace—the contours of the
battlespace—are marked and unmarked in the language of
law, just as injury is privileged—and injurious conduct
stigmatized—in legal terms. When Clausewitz spoke of war as
the continuation of politics by other means he was confident
the “grammar” of diplomatic notes and of artillery fire were
distinctive. We have lost that confidence.

Clausewitz wrote brilliantly about the role of “friction”
and “pause” in war—how myriad uncertainties and unex-
pected impediments unavoidably accompany warfare, and
may leave both sides feeling it not to their advantage to actack
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outright. A common vocabulary of legitimacy, at once legal,
ethical, and political, has become the friction—and lubricant—
for war. Force has become a way of communicating, in a
language at once of violence and political legitimacy. The
pause in war has become the continuation of war by other
means.

The etymology of this legal language shows traces of ethical
debates about the justice of war, classical assumptions about
sovereign prerogatives and the boundaries of war and peace,
and an entire range of modern institutional and doctrinal ef-
forts to render that language a pragmatic vehicle for statecraft.
The changing practices of war and politics have also left their
mark. The law of force today is a professional discourse of
sharp distinctions and broad standards, of clear ethical judg-
ment and nuanced pragmatic or instrumental assessment. It is
also a lived practice, not something you can look up, or worry
about only when you bump into its prohibitions. Whether the
law will be firm or squishy, singular or plural, has become a
matter of professional cultural reception. Warfare—Tlike legal
judgment—has become a social event. Claims and assertions,
bombs and missiles, drop in a pond of social reaction. Preroga-
tives must be defended, defenses must be legitimate, and in
this, war and law shake hands, reflect one another, remake and
reinforce one another.

As a result, statesmen, military strategists, and humanitarians
may disagree, but they are speaking the same language and play-
ing the same game. Our military and humanitarian professions
share in drawing and erasing the line between war and peace
that once marked their respective domains. If ours has become a
culture of violence, it is a shared culture, the product of military
and humanitarian hands. If ours is history’s most humane
empire—if we are, in General Mattis’s words, “humanitarian in
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all that we do”—that is also the collaborative achievement of
humanitarian and military professionals.

Consequently, to resist war in the name of law, to exalt law
as an external ethical restraint on the frequency and violence of
war, to praise law for bringing the calculations of cool reason
to the passions of warfare, is to misunderstand the delicate
partnership of war and law. The laws of force provide the vo-
cabulary not only for restraining the violence and incidence of
war—but also for waging war and deciding to go to war. Al-
though legal and military professionals may seem to march to
different drummers, law no longer stands outside violence,
silent or prohibitive. Law also permits injury, as it privileges,
channels, structures, legitimates, and facilitates acts of war. We
should be clear—this bold new vocabulary beats ploughshares
into swords as often as the reverse. As a result, law has become
a tool of strategy for soldiers, statesmen, and humanitarians
alike. Law separates the wheat of just action from the chaff of
aggression, wanton violence, or self-interest as an assertion, a
tactic, or a strategy.

We may nevertheless hope that law could help identity the
most important or promising opportunities for judgment and
political contestation. But we should be wary of treating the
legal issues as the focal points for our ethics and politics. Our
fabric of norms focuses the attention of the world on this or
that excess, while armoring the most heinous human suffering
in legal privilege, redefining terrible injury as collateral dam-
age, self-defense, proportionality, or necessity.

We may hope that law—whether a priori or ex post—
might awaken our sense of responsibility for the terrible suf-
fering of warfare. Sometimes this does happen. Someone
may well prosecute this or that soldier, commander, or for-
mer president of the republic. But this activity also dissolves
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the broader experience of political and ethical responsibility,
while assuring everyone else in the war machine—the voters
and families and communities who sent their soldiers to bat-
tle, the commanders who directed them, the private firms
who fed and supported and protected them, the politicians
and strategic experts who thought the whole thing was a
good idea, and the soldiers and pilots who slaughtered on the
battlefield, that they were, in one or another way, not re-
sponsible for the suffering, foreseen and unforeseen, that re-
sulted.

Statesmen who decide for war are adept at interpreting
their decision as responsible—responsible defenses of their
prerogatives, legitimate acts of authority, justified and neces-
sary responses to the provocations of others, faithful imple-
mentation of a higher ethical purpose. When soldiers agonize,
their chaplains, psychologists, and commanding officers reas-
sure them that what they did was legitimate, justified, neces-
sary. We support our troops, confident that they were privi-
leged to kill, required to respond, honorable to serve, unable
to resist, and that whatever violence they committed in our
name was necessary and proportional.

Buct all these formulations, encouraged by the language of
law, displace human responsibility for the death and suffering
of war onto others—onto those who authorized the authority,
those in whose name it is said to be exercised, those who will
later hold office and be glad for the prerogatives preserved,
those who define the higher ethical purpose, those who identi-
fied the legitimate military objective—or simply the enemy
whose actions justified our response. In all these ways, we step
back from the terrible responsibility and freedom that comes
with the discretion to kill. In this, our political process has
lost its moorings in responsible leadership, our democracy its
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potential for responsible citizenship and meaningful political
contestation.

Indeed, in warfare today, we are better at assigning respon-
sibility than experiencing it. We know that in war—as in
all political life—you do not get what you bargain for. Un-
intended, apparently irrational consequences are the normal
wages of military action. Unexpected suffering is everywhere
to be expected. In the face of the irrationality of war, modern
law has built an elaborate discourse of evasion, offering at once
the experience of safe ethical distance and careful pragmatic
assessment, while parceling out responsibility, attributing it,
denying it—even sometimes embracing it—as a tactic of state-
craft and war rather than as a personal experience of ethical
jeopardy. Violence and injury have lost their author and their
judge as soldiers, humanitarians, and statesmen have come to
assess the legitimacy of violence in a common legal and bu-
reaucratic vernacular.

The way out will not be to tinker with doctrines of the laws
of force. If there is a way forward, it will require a new posture
and professional sensibility among those who work in this com-
mon language. Recapturing the human experience of responsi-
bility for the violence of war will require a professional style dis-
couraged by the modern interpenetration of war and law.

For humanitarians, it will require abandoning the ethical
self-confidence of normative denunciation as well as the pleas-
ures that go with savvy participation in the instrumental calcu-
lations of proportional and necessary force. The problem for
humanitarians is no longer an unwillingness to be zough—hu-
manitarians have advocated all manner of tough and forceful
action in the name of humanitarian pragmatism, and their
words have legitimated still more. The problem is an unwill-
ingness to do so responsibly—facing squarely the dark sides,
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risks, and costs of what they propose. Rather than fleeing from
the exercise of responsible decision to the comfortable inter-
pretive routines of their professional discourse, humanitarians
should learn to embrace the exercise of power, acknowledge
their participation in governance, cultivate the experience of
professional discretion and the posture of ethically responsible
personal freedom. International humanitarians, inside and out-
side the military, have sought power, but have not accepted re-
sponsibility. They have advocated and denounced, mobilized
and killed, while remaining content that others governed and
others decided.

The problem for military professionals is no longer a lack of
humanitarian commitment. The military has built humanitar-
fanism into its professional routines. The problem is loss of the
human experience of responsible freedom and free decision—
of discretion to kill and let live. For military officers and sol-
diers, renewing the experience of responsibility will require a
reinvigorated sense of command responsibility, and an ethic
across the force of refusing to allow the permissibility or privi-
lege of force to lighten the decision to kill. This will mean a
new kind of collaboration between legal and military profes-
sionals. The lawyer who carries the briefcase of rules and re-
strictions has long since been replaced by military lawyers who
participate in discussions of strategy and tactics. As in many
interdisciplinary discussions, it is easy for lawyers and other
military officers to reassure one another in the terms of their
respective expertise— “This is militarily necessary” and “This
is just,” they might say to one another. But cross-disciplinary
conversations can also heighten everyone’s experience of the
limits of their collective professional vernacular, of the blind
spots and biases of their respective expertise, and of their ex-
perience of human freedom. A better collaboration among
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lawyers and military strategists would bring the tools of each
into question, and would focus the attention of each on the re-
sponsibilities of command and the human freedom of deci-
sion.

The most unsettling aspect of war today is the difficulty of
locating a moment of responsible political freedom in the
whole process by which war is conceived, waged, and remem-
bered. Instead, we find humanitarians, military professionals,
and statesmen speaking and being spoken by a common vo-
cabulary of justification and excuse. To regain the experience
of free political decision, we will need to awaken in all those
who speak the language of war the human experience of decid-
ing, exercising discretion, and being responsible for the results
an unpredictable world serves up. For now, this experience is
only available in those moments when the language of law dis-
solves and the professional presentation of the decision to kill
as the legitimate and necessary unravels.

For all of us, recapturing a politics of war would mean feel-
ing the weight and the lightness of killing or allowing to live.
We must rekindle the sense that those who kill do “decide in
the exception,” to coin a phrase. As men and women, our mil-
itary, political, and legal experts are, in fact, free—free from
the comfortable ethical and pragmatic analytics of expertise,
but not from responsibility for the havoc they unleash.

Most professionals flee from this experience—and their
flight, their denial of both freedom and responsibility, ac-
counts for their self-presentation as an expert, and increas-
ingly, for their use of the vocabulary of the laws of force. But
citizens flee from this experience as well. And they have also
become adept in the language of war and law. We all yearn for
the reassurance of an external judgment—>by political leaders,
clergy, lawyers, and others—that what they have gotten up to
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is, in fact an ethically responsible national politics. In a sense,
the commander who offloads responsibility for warfare to the
civilian leadership is no different than the foot soldier who
cites failures of leadership, the lawyer who faults limitations in
the rules, or the citizen who repeats what he heard on the eve-
ning news. Lay and professional, the languages of war, ethics,
and law have become one. The challenge for all of us is to re-
capture the freedom and the responsibility of exercising discre-
tion in this common tongue. Clausewitz was right—war is the
continuation of political intercourse. When we make war, hu-
manitarian and military professionals together, let us experi-
ence politics as our vocation and responsibility as our fate.
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