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PREFACE

No field of academic study addresses a broader variety of human activity,
and no field involves a broader range of human catastrophes and human
triumphs, than the study of law. Yet no academic field suffers so much
from parochialism. Even in the twenty-first century, the laws of one juris-
diction still differ from those of another; the techniques of one area of
law differ from those of another; the study of substantive law can easily
be divorced from the challenges of dispute resolution and enforcement;
the study of any area of the law can be abstracted from the study of its
economic and social and political context. And since the past seems to us
to be another country, we are prone to the parochialism of people who
forget their history.

All the resulting barriers between disciplines are barriers to under-
standing. I congratulate the editors of this volume, and the authors, for
the many ways in which they have promoted understanding of the chal-
lenges for law and public policy in Latin America, by knocking down
barriers. They have done so by putting the study of law together with
the study of policy, economics and politics. They have done so through
comparative study of the laws of Latin American jurisdictions, and study
of the relations between the Inter-American Human Rights System and
the law and politics of particular countries. They have done so by con-
necting the study of law and policy with the study of history. They have
done so by putting questions of the substance of the law in the context
of the challenges of process and enforcement, and by focusing on the
role of institutions. The topics covered are of importance to every region
in the world today: legal integration; the role of law in economic and
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social development; the challenges of developing effective international
techniques for the protection of human rights (and the challenges of the
interaction of such techniques with domestic rights regimes); financial
regulation; constitutional transformation; and emerging technologies and
their implications for copyright and patent regimes and competition law.
Each of these areas, of course, has particular resonance and importance
in Latin America, but I think it is fair to say that Europe, North America,
Africa, Asia and Australasia all have lessons to learn from the work in
this volume, and from the authors’ approach to law and policy in Latin
America.

The conference in Oxford organised by the editors was a first for us in
focusing on the law and policy of Latin America. And the event was itself
an exercise in knocking down barriers. The diversity of disciplinary speci-
alities of the speakers and of the participants was very striking, as was the
diversity of countries represented (including England, Scotland, Germany,
Switzerland, Ireland, Nigeria, Canada, the USA, Argentina, Brazil, Chile
and Colombia). It is also noteworthy that the organisers managed to bring
together the Latin American Centre, St Antony’s College, the Centre for
Socio-Legal Studies and the Faculty of Law in Oxford in an unprece-
dented collaboration. And I am particularly glad that the event brought
together UCL and the University of Oxford.

The Oxford conference was a step towards deeper engagement at our
university with the law in Latin America, and this volume is a lesson to us:
if we are to engage intelligently in the study of problems of law and policy
in Latin America, we cannot be satisfied with barriers.

Timothy Endicott
Oxford, UK
September 2015
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INTRODUCTION

The present study developed from two conferences on Latin American
law and policy organised by the editors in 2013 and 2014 at University
College London (UCL) and the University of Oxford, respectively, aimed
at discussing the diverse and far-reaching legal reforms taking place across
Latin America as a region, providing a forum for sustained discussion
about the particularities and specific challenges shaping the law in the
region, and bringing together the growing international band of scholars
who are addressing the regional context in English-language scholarship.

In recent decades, Latin American states have embarked on ambitious
legal reforms, from the adoption of new constitutions to the elaboration
of new legislative frameworks dealing with copyright law, environmental
protection and anti-trust. These transformations have brought changes
in government structures and individuals’ perceptions of their relation-
ship with state power. Fundamental rights are now as important as the
notion of efficiency. Central banks and regulatory agencies have become
key institutions in the state’s finances. Technopols have displaced the tra-
ditional bureaucracy in state administration. However, old problems
remain: entrenched income inequality, corruption and environmental pol-
lution continue to be pervasive. Yet, as these reforms have focused on law
and legal institutions, the role of law continues to be highly important in
reshaping social relations in Latin America.

This book draws together scholars from Argentina, Brazil, Colombia,
Chile, Ireland, Mexico, Nigeria and the USA to analyse intersections
between law and policy across the region, focusing especially on trans-
forming courts, institutions and rights. As there is a growing interest in
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recent Latin American transformations, our purpose is to offer for a broad
audience studies on legal innovations and political transformations in
this region. In this context, this volume is interdisciplinary and explores
various perspectives from different fields of social sciences on how these
legal reforms occurred and their impact on transforming not only courts,
institutions and rights, but also politicojuridical integration, socioeco-
nomic development, and access to knowledge, medicines, and a healthy
environment.

Therefore, our book contrasts with other works on Latin American
legal and political issues: these are usually limited to the domains of ‘black
letter’ law or specialised social sciences, whereas this collection comprises
sociolegal studies of law in context. In addition, all chapters focus on
concrete regional problems, providing detailed case studies and propos-
als to address rights enforcement, underdevelopment, and inequality in
Latin America. The theme of courts, institutions and rights cuts across
all studies, as rights enforcement depends on functioning courts and
institutions — a relationship seen throughout the volume. The studies
here also offer a transnational perspective, as authors seek to establish a
dialogue on Latin American law and policy based not only on their local
knowledge but also on their international expertise. Therefore the reader
will find a collection of texts that analyse the most important sociolegal
transformations in Latin America and their impact on courts, institutions
and rights.

The chapters comprising this study are organised under five headings.
Given the centrality of courts in transformative legal and political arrange-
ments, Part I investigates how the Inter-American Court of Human
Rights has transformed local courts, Latin American constitutionalism and
rights enforcement across the region. Tom Gerald Daly (Chap. 1) pro-
vides an overview of the difficult and underexplored relationship between
the Supreme Federal Court and the Inter-American Court, set against the
overall state relationship with the Inter-American Court. By highlighting
a number of questions posed by the Supreme Court’s stance, the contri-
bution goes to the heart of our understanding of the transnational system
centred on the Inter-American Court, concerning the precise require-
ments of ‘conventionality control’; the limits of ‘dialogue’ as a metaphor
for interlevel court interaction; the extent to which the Inter-American
Court’s jurisprudential approach can accommodate opposing domestic
positions; and the possible need for greater deference towards domestic
courts in general.
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Focusing on institutional dialogue among courts for human rights pro-
tection, Marcelo Torelly (Chap. 2) analyses how domestic constitutional
regimes from Latin America interact with the Inter-American Human
Rights System. He argues that structural transformations in interna-
tional law together with the decline of statehood leads to broader legal
interaction at the transnational level, allowing new players (such as non-
governmental organisations and victims) to act as constitutional actors,
articulating political claims in the linguistic register of rights. This process
spurs the reshaping of constitutional law, allowing civil society organisa-
tions to bypass institutional obstacles for human rights enforcement in the
domestic arena, and also leading to a new set of legitimacy problems con-
cerning law-making. Comparing case law from Argentina, Brazil, Chile
and Mexico, this chapter reveals an enormous variation in the way states
interact with the Inter-American Human Rights System, but also a general
trend to consider its precedents, if not as a binding normative source, at
least as a reflective interpretative tool. Torelly concludes that constitu-
tional engagement is an interesting answer to the growing need for legal
integration in the region.

Damiian Gonzalez-Salzberg (Chap. 3) also discusses the transforma-
tions caused by the Inter-American Court of Human Rights, focusing on
human rights enforcement by nation-states. He offers a comprehensive
empirical study of the level of compliance with judgments of the Court.
This study uses an empirical method to survey compliance with the totality
of judgments issued until mid-2011 and monitored by the Court by the
end of June 2013, covering five types of measure of reparations ordered in
those judgments. In brief, it analyses a total of 330 measures of reparations
ordered within 112 judgments, making it one of the most comprehensive
empirical studies published on the topic. In addition to presenting the
empirical results, this chapter proposes different paths to improving the
level of compliance with the Court’s judgments.

Diego Gil, Rolando Garcia and Lawrence M. Friedman (Chap. 4) con-
tribute to this debate by exploring representations of the Inter-American
Court in the media through a detailed empirical study of media coverage
in several countries. The results are, in a way, discouraging, indicating that
newspapers in Latin America generally pay little attention to the Court’s
work; surely a factor which helps to produce the general obscurity in which
the Court labours. The authors suggest that the feeble media coverage
reflects the Court’s status, and no doubt also reinforces it: not all coun-
tries have subjected themselves to the jurisdiction of the Court; others feel
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free to ignore its judgments; individuals cannot petition it directly; and it
remains, in addition, a part-time institution.

Part II focuses on institutional development and different strategies for
policy implementation and change. In her study of the evolving relation-
ship between law and development, Helena Alviar (Chap. 5) compares and
contrasts three different methods: the purely instrumentalist; the instru-
mentalist law-centred; and the legally centred. These three perspectives
share a view of the relationship between law and economic development
as direct: once your economic development goals are clear or the benefits
of legal transformation are evident, these ideas can easily be translated into
legal texts. However, Alviar argues that the true relationship between law
and economic development remains elusive and that there is a range of
interactions taking place that haven’t been adequately analysed. For this
reason, she proposes unpacking this relationship with a set of tools that
foreground the theoretical dialogue taking place between economists and
lawyers, as a step towards acquiring a more complex understanding of
the exchange that is taking place. A detailed unpacking of the set of ideas
that underlie the role of law and legal reform in society is necessary and it
means understanding not only what the idea of law is in the background
of both economists and policy-makers, who will inevitably take different
views of the power of the judiciary, the executive branch or the legislature,
but also fundamental definitions of liberty and equality. According to
Alviar, development depends on a deep understanding of the dynamics of
courts, institutions and rights enjoyment.

In his study of transnational legal indicators and institutional change
in Latin America, David Restrepo Amariles (Chap. 6) adopts an original
approach by analysing indicators in the context of governance through
development, which characterises most contemporary development policy.
He argues that transnational legal indicators reflect new dynamics of legal
reform and development policy based on the premises of new public man-
agement, regulatory competition and the emergence of a global market of
rules. Indicators promote the idea not only that there is only one model of
development, but also that there is only one model of law in development.
They define the rule of law as a proxy of legal systems and expand its rheto-
ric to include business law and regulation, and promote a mathematical
proceduralisation of legal concepts that strips legal phenomena away from
their context and intrinsic complexity. The chapter concludes that transna-
tional legal indicators are useful and necessary tools to understanding and
assessing the transformation of legal institutions across the world as they
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provide reforms with new comparative and empirical knowledge. It also
sets out a series of recommendations to improve existing legal metrics and
encourage the creation of new ones with regional focus.

In her study of institutional bypasses in Brazil, Mariana Mota Prado
(Chap. 7) investigates the conditions under which an institutional bypass
is likely to help policymakers overcome initial resistance to reforms. She
analyses two municipal case studies from Brazil: a bureaucratic reform in
the 1990s (Poupatempo); and a police reform in the 2000s (Unidade de
Policia Pacificadora). Her case studies reveal that these bypasses may be a
helpful strategy for policy implementation and institutional change, and
may also foster rights protection and enforcement.

Part III discusses contemporary institutional challenges of Latin
American law and policy, focusing particularly on market integration
and regulation. In his contribution on securities regulation, Jose Miguel
Mendoza (Chap. 8) explains how stock exchange integration under the
Latin American Integrated Market (MILA) may help overcome some
of the political economy challenges to capital market development. The
onset of MILA has reopened a longstanding debate concerning the opera-
tion of capital markets in Latin America and has set the stage for a serious
assessment of the region’s experience with the regulation of listed firms,
and, perhaps more importantly, for any course corrections that are deemed
necessary. However, policy-makers in Latin America are still struggling to
come up with a well-defined framework for the regulation of capital mar-
kets, with some consensus still to be reached as to the top policy priorities
that must be pursued. The discussions presented here are meant to inform
the efforts of policy-makers in understanding different approaches to the
regulation of listed firms in the developing countries of Latin America.
Although MILA and the developing Pacific Alliance have created space
for serious institutional change, the dearth of independent research in the
field of Latin American capital markets could undermine ongoing efforts
to introduce effective reform.

Next, Laura Bernal-Bermudez (Chap. 9) addresses a different institu-
tional problem by analysing redress mechanisms and the prosecution of
corporate human rights abuses. She evaluates the reliance of current regu-
latory measures on judicial actions to prosecute corporations by analys-
ing explanatory factors of corporate accountability and/or remedies for
victims: the political environment where a trial takes place; institutions in
charge of the prosecution /trial; the corporation that committed the abuse;
the type of abuse committed; and the role of civil society in the trial. Using
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Colombia as a case study, she indicates instances where accountability and
remedy are possible, despite high obstacles for access to justice, and pres-
ents some patterns and conclusions regarding the use of judicial actions.
The chapter uses a large data sample from the Corporations and Human
Rights Database (CHRD), which is the first Large-N database on cor-
porate human rights abuses in existence, to study corporate involvement
in human rights abuses with a broader scope and a more representative
sample for analysis.

Ligia Catherine Arias Barrera (Chap. 10) investigates institutional
strategies in the Colombian derivatives market. She describes how the lack
of interconnectedness among the multiple regulatory strategies adopted
in the Colombian over-the-counter derivatives market (OTCDM) affects
regulation and supervision, and, as a consequence, market growth.
Colombia has implemented predominantly a risk-based approach to
the regulation of the securities market; initially with a separated regu-
lation and supervision approach to the banking and securities system,
and afterwards reaffirmed by specific legislation. However, the case of
Colombia responds more to a mixture of regulatory approaches, includ-
ing risk-based regulation and regulatory capture. The evolution of secu-
rities market regulation shows a prevailing move towards International
Organization of Securities Commissions and Organisation for Economic
Co-operation and Development principles, some risk-based regula-
tion principles and ultimately a strong emphasis on investor protection.
Inconsistencies in the approach to the regulation of the securities market
have arguably triggered failures in the regulation and supervision of the
OTCDM, adversely impacting the use of derivatives in commodities trad-
ing. The chapter contributes to the scarce Colombian OTC derivatives
literature by proposing some recommendations for the better regulation
and supervision of the market.

This part ends with Andrés Palacio-Lleras’s analyses of historical
transformations in Latin American competition law. He takes an origi-
nal approach to competition law in Latin America by suggesting that his-
torical analysis should not take sides in debates about free markets, yet
acknowledging that legal rules determine the degree of market freedom.
Understanding the evolution of its institutions requires an investigation
of the transplantation of foreign rules and doctrines into Latin American
contexts. Likewise, research should focus on channels of diffusion of
these rules and doctrines, the individuals and institutions involved in their
transplantation, and their interactions as litigants, government advisors and
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international experts. Overall, the chapter provides some interesting ideas
about how to understand the history of competition law in Latin America
and points to new paths of research that have not yet been explored.

Part IV discusses constitutional transformations in Latin America
and how they have affected individual autonomy and collective self-
government. Roberto Gargarella (Chap. 12) provides a brief descriptive
history of Latin American constitutionalism (1810-2010) and ofters some
tools for critically examining the region’s constitutional development. In
its descriptive part the chapter organises the history of Latin American
constitutionalism around four periods: (1) the independence years (1810-
1850); (2) the ‘founding period’ of Latin American constitutionalism
(1850-1917); (3) the coming of social constitutionalism (1917-1950);
and (4) the latest wave of constitutional reforms (1950-2010). In his criti-
cal analysis, Gargarella mainly argues that the implementation of social and
economic constitutional rights is impeded by the absence of necessary,
correlative reforms in the organisation of power of those same constitu-
tions. In spite of'its brevity, the chapter is quite exceptional in its scope and
ambitions: it aims to cover 200 years of the region’s constitutional history,
and to speak in comparative terms for the entire region.

Next, Alberto Coddou McManus (Chap. 13) focuses on equality and
anti-discrimination law in the region. He addresses the possibilities and lim-
its of the anti-discrimination project for Latin America. Anti-discrimination
law guiding principles — anti-classification, anti-subordination and the
intervention principle — offer answers to two traditional critiques from
both the left and the right. He proposes an institutional articulation of
an anti-discrimination project centred on Gargarella’s egalitarian-dialogic
constitutionalism. McManus ofters the basis to craft an anti-discrimination
project that takes advantage of the distinctiveness of the understanding of
equality and its relation with both social rights and anti-discrimination law
in Latin America.

Malu A. C. Gatto (Chap. 14) also discusses inequality in her contribu-
tion by analysing gender quotas, legislative resistance and non-legislative
reforms. As a type of affirmative action policy for women, gender quotas
have the potential to direct the candidate-recruitment process (previously
solely managed according to party discretion) and limit the space for male
candidates — the vast majority of political incumbents and party leaders.
Gatto uses a newly developed database of all cases of gender quota adop-
tions (and revisions) in Latin America to derive an indicator to measure
the strength of gender quotas comparatively, and to consecutively map the
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designs of quotas in Latin America. In addition, she examines the role of
executive decrees and judicial decisions for the strengthening of gender
quota policies. Her analysis is crucial for mapping the strength of poli-
cies in the region and how they are being adopted and revised. Beyond
elucidating the importance of specific parts of quota legislations, quota
adoption and revision also tell another story: gender quotas may be the
result of various processes of negotiation and decision-making that involve
more than one branch of government; women’s rights depend on courts
and other institutional actors.

Pedro Fortes (Chap. 15) sets out his empirical research, investigating
human rights violations committed by police in contemporary Brazil. His
study reveals a pattern of complaints of torture and other forms of police
abuse made by criminal defendants, without any proper investigation by
judges, prosecutors or public defenders owing to the structural features
of the Brazilian criminal justice system. These structural factors, he sug-
gests, include an asymmetry of information caused by long delays between
killings and their official communication to judicial authorities, or by
imprisonment and judicial testimony in which torture was finally alleged;
an inadequate regime of incentives for judicial cooperation, such as an
absence of plea bargaining and sanctions for perjury, which induce crimi-
nal defendants to lie and which lead to most testimonies being discredited
in the courtroom; and the lack of an investigative structure at the attorney
general’s office, which discourages initiatives to investigate allegations of
police violence made by criminal defendants. The chapter concludes with
a policy proposal addressing each structural factor to prevent human rights
violations in Brazil.

Part V focuses on emerging technologies and rights, addressing how
courts and institutional actors should guarantee access to knowledge,
medicine and a healthy environment. Joaquim Falcio (Chap. 16) takes
a historical parallel as a vantage point from which to address the issue
of copyright: the flow of information in the fifteenth century, the age of
maritime exploration and discovery by the great navigators. Using a con-
crete case as an example—the Mundus Novus letter attributed to Amerigo
Vespucci, which made him famous and which justified naming the conti-
nent discovered by Columbus not Columbia but America—the argument
shows how a lack of restriction on the reproduction, citation and use of
the content by other authors had a decisive impact on the life of this
historical individual, and on the Americas. Based on this example, Falcio
demonstrates that the same principle should apply today: that there are no
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reasons to limit and excessively regulate copyright, trademarks and patents
in the cybernetic age, and that complete freedom in this area has positive
consequences. This is an innovative chapter inasmuch as it departs from
the standard academic practice in comparative law and legal history by
taking history and sociology as its starting point, tracing a parallel with
the present to regulate the future. Comparison with a well-known con-
crete example strengthens the case against the regulation of copyright,
attempting to use facts rather than mere legal argumentation to persuade
the reader that the free flow of information in public creation is necessary
for incremental innovation and knowledge accumulation, and combating
the severe constraints imposed by legal obstacles.

Paula Westenberger (Chap. 17) discusses the issue of digitisation and
orphan works in cultural institutions from the Brazilian perspective. The
originality of this study is the in-depth analysis of the current copyright
legislation and of the proposals for legal reform in the area still pending
submission to the Brazilian Congress. The analysis is contextualised by ref-
erence to the relevant human rights and Brazilian constitutional provisions
and is contrasted with solutions adopted in other jurisdictions. Legislative
solutions proposed in this chapter aim to strike a balance between the
interests of authors in protecting their rights and those of society at large
in promoting access to culture. The relevance of analysing the Brazilian
perspective is based on the fact that Brazil is currently considered a poten-
tially influential world leader in terms of internet rights as a result of the
recent implementation of the ‘Internet bill of rights’.

In his contribution Emmanuel Kolawole Oke (Chap. 18) argues that
incorporating a right to health perspective into the design, implemen-
tation and interpretation of a country’s patent law entails recognising
patent rights as instrumental rights that should serve fundamental social
needs by facilitating both pharmaceutical innovation and access to med-
icine. Therefore the incorporation of a right to health perspective into
the Brazilian patent law reform process, which was launched in October
2013, is a step in the right direction. The chapter examines the proposed
reforms to the Brazilian patent law and highlights how these proposals
will enhance enjoyment of the right to health. This perspective does not
necessarily mean that patent rights should be unprotected but that they
cannot prevent access to essential medicine. These proposed reforms may
make the acquisition of frivolous patents for essential drugs more difficult
and facilitate the early entry of cheaper, generic drugs into the market on
the expiration of the patent term of protected drugs. If eventually enacted,
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these measures will assist the Brazilian Government in fulfilling its right
to health obligations. Oke concludes that other developing countries can
follow the Brazilian model by incorporating a right to health perspective
in their national patent laws.

Finally, Julia Mattei and Larissa Verri Boratti (Chap. 19) discuss
Brazilian constitutional environmental law by exploring alternative mod-
els for normative concepts on environmental protection. They offer an
instrumental perspective and develop a contextualised, grounded analy-
sis of one specific approach to the constitutionalisation of environmental
rights by grappling with the implications of the Brazilian constitutional
formulation of a right to the environment, and by contrasting it with other
normative models and provisions. First, their study gives an overview of
the fundamental right to a healthy environment established in the 1988
Brazilian Federal Constitution, in terms of its scope and the extent of its
interpretation and implementation. In such a context, legal-political prog-
ress resulted from allowing litigation on public interest grounds and creat-
ing forms of direct judicial protection of such a right, namely enhanced
quality of domestic legislation and a strong judicial protection. Then it
refers to Latin American experiences and to European Union (EU) law,
addresses the rise of a Latin American constitutionalism with the purpose
of giving context to the Brazilian constitutional reforms, grounded on
claims for social justice, and discusses the recognition of a fundamental
right to a clean and healthy environment in EU law as an example of
a model that addresses the environmental duty of governments without
necessarily creating environmental rights. Once again, courts, institutions,
and rights are intertwined in their law and policy analysis.

The editors are grateful to the Faculty of Law at UCL and to the Latin
American Centre, the Centre for Socio-Legal Studies, and the Faculty of
Law at the University of Oxford for the use of their facilities and for the
generous funding of these two conferences. The chapters comprising this
volume are versions of some of the papers presented at these events, and
the editors would like to thank all of the participants for their presenta-
tions and lively contributions, which have led to this timely collection.

Pedro Fortes, Larissa Verri Boratti, Andrés Palacios Lleras,
and Tom Gerald Daly
Oxford, London, and Edinburgh, March 2016.
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PART I

Courts, Constitutionalism and the
Inter-American System



CHAPTER 1

Brazilian ‘Supremocracy’ and the
Inter-American Court of Human
Rights: Unpicking an Unclear Relationship

Tom Gerald Daly

The post-war era has witnessed two distinct trends concerning courts: the
proliferation and growing power of domestic constitutional and supreme
courts;' and the rise of regional human rights courts.? This has led to
two results: a judicialisation’ of politics, whereby courts now govern areas
of policy and politics previously considered outside their domain; and a
blurring of the lines between constitutional law and international law as
domestic courts apply the decisions of regional human rights courts, and
as the latter have characterised themselves as ‘constitutional’ courts on a
wider, regional, scale.® The tendency in Europe and South America, the
two regions with the most developed human rights courts, is to present
a picture of a shared ‘transnational’ judicial space, with the courts at the
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domestic and regional levels working together as part of a common judi-
cial project to constrain arbitrary state action and uphold human rights.*

In South America in particular, the regional shift to electoral democ-
racy from the late 1970s ushered in a ‘double’ judicialisation of politics.
At one level, apex domestic courts have—at different paces—thrown
off their timidity in the face of the other branches of government and
assumed increasingly prominent positions in the democratic order. At a
second level, the Inter-American Court® of Human Rights (hereinafter
Inter-American Court) has through its forceful case law managed at times
to exert an effect on domestic constitutional orders not only rivaling, but
even surpassing, the impact of the European Court of Human Rights
across the member states of the Council of Europe. In recent decades a
strong perception has arisen of a ‘harmonic resonance’ between domestic
apex courts and the Inter-American Court. This ‘structural coupling’, as
Marcello Torelly has observed, has blurred the boundaries between the
domestic and international orders, fostering a ‘transconstitutionalization
of fundamental rights problems’ and the evolution of a transnational com-
munity of courts.”

It is important to emphasise that, with all South American govern-
ments displaying some resistance to the Inter-American Court’s rulings,
and with constitutions in the region differing in their openness to inter-
national human rights law, it is largely the domestic courts’ openness to
Inter-American case law which has led to its increasing centrality in domes-
tic constitutional orders. In the last two decades in particular, most apex
courts in South America have incorporated Inter-American case law as a
parameter for constitutional interpretation: many (though certainly not all)
courts have gone so far as to include Inter-American norms in a formal ‘con-
stitutional block’ comprising constitutional law and international human
rights norms. In this environment, courts such as the Supreme Court of
Venezuela—which was a vocal critic of the Inter-American Court before
Venezuela left its jurisdiction in 2012%—appear anomalous: a ‘captured’
court merely echoing executive opposition to Inter-American oversight.

Much more difficult to characterise is the underexplored relation-
ship between the Supreme Federal Court of Brazil (hereinafter Supreme
Federal Court) and the Inter-American Court. In stark contrast to many
of the neighbouring democratisation processes, Brazilian democratisa-
tion has largely witnessed a ‘single’ or ‘unipolar’ judicialisation of poli-
tics. While the power, centrality and assertiveness of the Supreme Federal
Court has increased dramatically, there has been very limited penetration
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of Inter-American case law in the domestic constitutional order owing to
the Supreme Federal Court’s somewhat ‘closed’ stance towards the Inter-
American Court’s jurisprudence, even despite growing openness towards
the latter at the overall state level.

As such, the Brazilian context appears to invert the more familiar
regional scenario whereby the domestic apex court tends to be more
open to Inter-American norms than the other governmental branches.
This contribution, by providing a brief overview of the relationship
between the Supreme Federal Court and the Inter-American Court, and
the void it represents at the heart of the regional judicial community in
Latin America, seeks to highlight a number of key questions, which are
crucial to our understanding of the transnational system centred on the
Inter-American Court. Section 1 provides a brief account of the Supreme
Federal Court’s rise in the domestic order after 1988. Section 2 charts the
increasing (albeit non-linear) openness in state policy towards the Inter-
American Human Rights (hereinafter Inter-American System) from dicta-
torship to the present. Section 3 focuses on the relationship between the
Supreme Federal Court and the Inter-American Court. Section 4 con-
cludes by returning to these key questions.

1 FroM DICTATORSHIP TO ‘SUPREMOCRACY’
IN 30 YEARS

The rise of the Supreme Federal Court has been well charted in the past
two decades and need not be rehearsed at length here.® Established under
Brazil’s first republican Constitution of 1891, and having enjoyed some
‘political prominence’ and periods of fertile jurisprudence, during the First
Republic (1891-1930), the Supreme Federal Court displayed resistance
during the early years of the military dictatorship (1964-1985)' before
being brought to heel by the military regime. However, unlike many of
its counterparts in neighbouring states, it was never fully subordinated,
retained at least some of its integrity and public support into the democratic
transition, and did not suffer a purge on the return to democratic rule.!?
Although the Supreme Federal Court had become a peripheral state
organ by the mid-1980s, the new democratic Constitution of 1988 pushed
it firmly into the limelight. The text amplified its role at the centre of
the constitutional order as ‘guardian of the Constitution’'® by narrowing
its previously broad jurisdiction to almost exclusively constitutional mat-
ters.! It also significantly enhanced the Court’s review powers through the
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introduction of two new abstract review mechanisms, to operate alongside
the existing diffuse review system, which permits limited constitutional
review by ordinary courts in concrete cases. These reforms have led to the
Court operating akin to a classic ‘European-style’ constitutional court in
many ways, although it remains at the apex of, rather than separate from,
the ordinary judiciary.

The enormous and ambitious 1988 Constitution, with its ‘open tex-
ture, programmatic norms and indeterminate provisions’,'® set the scene
for the judicialisation of Brazilian politics. In the context of political, eco-
nomic and legal flux following the adoption of the Constitution, and with
a pressing need for clarification of the outsized and rights-heavy consti-
tutional text and the constitutional boundaries between the branches of
government, political and civil society actors were strongly incentivised to
bring actions before the Supreme Federal Court. Today, virtually every
controversy of social and political significance comes before the Court,
with abstract review being the backbone of its key jurisprudence.

However, this is not due to an ‘activist’ approach of the Supreme
Federal Court comparable to, say, the Constitutional Court of Colombia
since 1992. Indeed, until 2000, the Supreme Federal Court adopted a
rather restrained posture in its case law, only occasionally taking bold posi-
tions against the executive, and evincing timidity in the use of its gener-
ous powers (c.g. the power to address legislative omission).!¢ Kapiszewski
attributes its general restraint to its institutional security and stability:
with a long history, no judicial purges since well before democratisation;
full and real guarantees of tenure and judicial independence; autonomy
regarding budgetary matters; procedural continuity through the change
of regime; a sense of the institution as separate from individual judges; and
a professional ethos of collegiality.'” Others suggest that the legacy of its
suppression under military rule simply left the Court ill-equipped to fulfil
its much more expansive role under the new Constitution.!®

The Supreme Federal Court’s more assertive turn in recent years—espe-
cially as regards its fundamental rights jurisprudence—has been facilitated
by successive enhancements of its review powers since the 1990s, through
constitutional reform in 1993, two laws in 1999 and further constitutional
reform in 2004." These reforms progressively added more competences
to the Court: including two new mechanisms for abstract review to expand
its oversight role; permitting it to hold public hearings where clarification
is required concerning complex matters and to modulate the effect of
findings of unconstitutionality; and introducing a system of precedent and
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amplifying the binding nature of its decisions, which has diminished the
significance of diffuse constitutional control by lower courts. Moreover,
unlike other courts in the region, the Supreme Federal Court has not
suffered threats or attacks from the other branches of government in reac-
tion to assertive decisions,?® although this is certainly not to say that it is
Immune to criticism.

In recent years, Brazilian scholars such as Oscar Vilhena Vieira have
begun warning of the perils of ‘supremocracy’, with the Supreme Federal
Court enjoying supremacy vis-a-vis not only other courts but also as
against other state powers.?! While perhaps somewhat hyperbolic, the
phrase nevertheless captures the current totemic status of the Court in
Brazil’s constitutional order and, crucially, its pre-eminence in the judicial
architecture of the state; a constitutional court in a polity where far greater
expanses of law and policy have been ‘constitutionalised’ than is the norm.

2 StATE PoLIicY AND THE INTER-AMERICAN COURT

While the Supreme Federal Court’s star has risen ever higher during the
past 25 years, the Inter-American Court has tended to remain at the
periphery of Brazilian political and legal consciousness.

Despite being one of the first states in South America to begin the
transition to electoral democracy in the 1970s, placing great emphasis
on fundamental rights protection in its post-transition Constitution, and
signing the American Convention on Human Rights (ACHR) in the early
months of the return to civilian rule in 1985.?* Brazil has appeared reluc-
tant to engage with the Inter-American System. It was the second last
of the current contracting parties to ratify the ACHR (in 1992) and the
third last to accept the jurisdiction of the Inter-American Court (in 1998).
However, state policy appears to have become increasingly open to the
Court’s oversight since 1998.

Brazil and the Inter-Amevican System before Acceptance
of the Inter-American Court’s Juvisdiction

During military rule, state policy was generally hostile to international
human rights oversight. Brazil adhered to very few international human
rights treaties®® and the state was not a signatory to cither of the prin-
cipal Inter-American rights instruments, the American Declaration
of the Rights and Duties of Man and the ACHR. While, as an implied
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consequence of Organization of American States (OAS) membership?* the
state was subject to the individual application procedure before the Inter-
American Commission on Human Rights (hereinafter the Inter-American
Commission; which permits the Commission to examine individual claims
of rights violations), requests for information from the Commission were
routinely ignored in a climate of human rights abuses directly perpe-
trated by the state. Even where the state was found to be responsible
for human rights violations, it refused to implement the Commission’s
recommendations.?®

In the early years of democratic rule, despite a shift from state-led human
rights violations to violations by private actors, the signing of a number of
human rights treatics, including the ACHR,*® and some minimal engage-
ment with the Inter-American System, the state still had a tendency to ignore
the Inter-American Commission or to be extremely late in responding to it.?”
Between 1985 and 2000 there was little further engagement, with the
Commission issuing only one merits decision, in 1998.2% Since 2000, the
number of cases against Brazil before the Commission has risen gradually,?’
but Cavallaro’s observation in 2002 that ‘use of the system against Brazil
continues to be relatively limited” appears broadly true over ten years on.

It has been observed that the state’s engagement with cases before the
Inter-American Commission, and implementation of the Commission’s
decisions, tends to require intensive lobbying by national civil society
actors, including the media.*! A good example is the Maria da Penba
case,* in which the Commission had in 2001 recommended prompt and
effective compensation for a victim of serious domestic abuse and the
adoption of measures at state level to address domestic violence. For more
than two years the federal government failed to act but, after considerable
pressure from women’s movements and the Special Secretariat of Public
Policy for Women, it finally enacted a law on domestic violence against
women, which came into effect in 2006.33

Brazil and the Intev-American Court

Brazil’s relationship with the Inter-American Court is little over a
decade old but it was dramatic from the outset. The Court’s first deci-
sion against Brazil in 20023* arose in the context of an effort to protect
prisoners at the Urso Branco (‘polar bear’) penitentiary in Rondénia
state, north-west Brazil. Following a prison massacre and evidence of
an unacceptably high death rate and violence,®® the Inter-American
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Commission sought provisional measures from the Court. In an
‘unprecedented and sweeping decision’*¢ the Inter-American Court
granted the measures, ordering Brazil to adopt all necessary means
to protect the life and personal safety of all prisoners, to investigate
the facts surrounding the massacre in order to identify and prosecute
those responsible, and to report on its progress in this regard to the
Court within 15 days, and thereafter every two months. However, the
year the decision was issued this did not have immediate effect due
to the federal nature of the Brazilian state: in short, the authorities in
Rondonia refused to bow to the Court’s judgment.’”

To date, the Inter-American Court has handed down no more than
five full merits judgments in cases against Brazil, between 2006 and 2010.
These concern a mixture of matters related to very widespread human
rights deficiencies, and authoritarian practices which bled into the demo-
cratic era, such as mistreatment of the mentally ill, police ‘death squads’,
police wiretapping and violent evictions of landless workers, and the valid-
ity of the 1979 Amnesty Law.®® In all of these cases bar one,* the Court
has found Brazil responsible for violations of the ACHR—a remarkable
strike rate by any standards.

Spatial constraints preclude a detailed analysis of these cases. It suf-
fices to state that, while generally complying with orders for pecuniary or
symbolic compensation, the state’s compliance with orders to investigate,
prosecute and punish crimes is impeded by a serious lack of familiarity with
the Inter-American System among key state actors charged with compli-
ance, such as the judiciary and the police force.*

Nonetheless, the state, in response to the most recent judgment in
the Guerritha do Aragunin case, while refusing to fully implement the
decision by ordering investigations and prosecutions concerning the dis-
appearances, or to repeal the 1979 Amnesty Law, which precludes the
prosecution of various crimes perpetrated during military rule, took three
significant steps in response to the decision: (1) enacting a law to give effect
to the constitutional right to information by establishing a full framework
for access to such information and protection of privacy; (2) ratifying the
International Convention for the Protection of All Persons from Forced
Disappearance in 2010; and, (3) perhaps most important, establishing
in November 2011 Commissio Nacional de Verdade (National Truth
Commission), which in December 2014 produced a report on human
rights abuses committed from 1946 to 1988.*! This, it should be noted,
was achieved in the teeth of strong military opposition.*?
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General Signs of Greater Openness to International Human
Rights Norms

Allied to these specific implementation measures, a more general devel-
opment in the past decade tends to suggest state policy towards greater
openness to the Inter-American System. A constitutional amendment of
2004 (No. 45,/2004) amended Article 5 of the Constitution (concerning
fundamental rights) to provide that international human rights treaties
and conventions approved by Congress under the procedure required
for constitutional amendments (i.e. by a supermajority of three-fifths of
the votes, in two rounds of voting) ‘shall be equivalent to constitutional
amendments’, as well as enshrining Brazil’s accession to the International
Criminal Court in the constitutional text and providing recourse to federal
courts in cases of serious human rights violations. The first amendment in
particular appeared to lay the foundations for an ‘internationalisation” of
the constitutional order, in a similar manner to constitutional law in vari-
ous other Latin American states (e.g. Argentina and Colombia).

A Qualified Openness

It is important not to overstate the state’s openness towards the Inter-
American Court. The federal nature of the Brazilian state continues to be
identified as one of the obstacles to the implementation of Inter-American
decisions, and, as Cavallaro has noted, the federal government’s stance
towards the system is ‘far from monolithic’.** Moreover, despite significant
progress in the last 16 years, and Brazil’s ‘increasingly intense’** participa-
tion in the Inter-American System, domestic ‘conventionality control’ by
public officials and judicial actors, under which they themselves ensure
that state action is compatible with the ACHR, remains absent.*

Bernardes notes that the state remains ‘resistant to the scrutiny of
its public policies by international bodies’,*¢ citing the Inter-American
Commission decision of 2011 ordering provisional measures to sus-
pend the construction of a hydroelectric plant at Belo Monte, which was
met with a fierce response from the Brazilian Government, including
suspension of the transfer of financial contributions to the Commission
and recalling Brazil’s ambassador to the OAS.

That said, and although it is clearly not entirely linear, the general tra-
jectory of State policy for the past decade in particular has been toward
greater openness to the Inter-American System, and the Inter-American
Court more specifically.
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3 THE SUPREME FEDERAL COURT AND THE
INTER-AMERICAN COURT

The stance of the Supreme Federal Court towards the authority of the
Inter-American Court is more difficult to characterise. As we will see,
one of the greatest stumbling blocks towards greater understanding of
the Supreme Federal Court’s position is that it has never been expressly
articulated. However, a number of signs provide a slightly clearer under-
standing of the Court’s position.

The Recent Nature of the Relationship

It is worth emphasising that for the first decade of the Supreme Federal
Court’s post-1988 operation, Brazil was not subject to the jurisdiction
of the Inter-American Court (although it had ratified the ACHR) and,
as seen above, the latter did not deliver its first decision in a case against
Brazil until 2002.

Thus, unlike many of its counterparts in the region, in states which
accepted the Inter-American Court’s jurisdiction much earlier,*” the
Supreme Federal Court initially carved out its role in the new democratic
dispensation without any formal link to the Inter-American Court, and
without any requirement to enter into any form of ‘dialogue’ with it. This,
to some extent, helps to explain the very limited penetration of Inter-
American jurisprudence in the Supreme Federal Court’s case law, but it
does not explain the latter court’s continuing stance towards the Inter-
American Court since the turn of the century.

The Constitutional Status Accorded to Inter-American Norms
and Jurvisprudence

As indicated in the introduction to this chapter, Inter-American instru-
ments and Inter-American Court jurisprudence are accorded consti-
tutional status in the legal orders of various South American states: in
some cases, this flows from the constitutional text (e.g. Argentina); in
others (e.g. Colombia and Peru), it has been achieved by the apex court
through the doctrine of the ‘constitutional block’. The Supreme Court
of Argentina has gone as far as to assert, since 1995, that even Inter-
American Court case law concerning other states might be seen as bind-
ing, seen to full effect in the Supreme Court’s Simon decision of 2005,
invalidating Argentina’s amnesty laws in compliance with longstanding
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Inter-American jurisprudence in the area.*® As such, Inter-American Court
case law is widely used across the region as a parameter for interpretation
of the Constitution.

By contrast, the Supreme Federal Court has never precisely articulated
the status accorded to the jurisprudence of the Inter-American Court,
although it has acknowledged that, through presidential decree 4.463 of
2002, the authority of the latter’s final decisions concerning Brazil has
been fully recognised by the state.*

As regards the instruments of the Inter-American System, the Supreme
Federal Court traditionally accorded international treaties a subconstitu-
tional status equivalent to ordinary law, allowing international norms to
be revoked or amended by subsequent legislation under the ‘later in time’
(lex posterior) rule.®® This changed in 2008, with a Supreme Federal Court
decision addressing a direct clash between provisions of the Constitution
and the ACHR concerning imprisonment for civil debt.®! The Court rec-
ognised that simply following the ‘later in time’ rule would be problematic,
allowing international treaties to be superseded by domestic legislation.

However, as regards constitutional amendment No. 45,/2004, the
Supreme Federal Court made a clear distinction between international
treaties adopted before and after the amendment came into force. The
latter would, as the amendment requires, attain constitutional status.
However, the former—including the ACHR, ratified in 1992—would be
accorded an intermediate status of ‘supra-legality’; subconstitutional, and
therefore not subject to the ‘later in time’ rule, but nevertheless subject to
compliance with the Constitution.*

The decision has been decried as a missed opportunity to finally accord
constitutional status to Inter-American norms and to strengthen the
dialogic relationship between the Supreme Federal Court and the Inter-
American Court, long urged by various Brazilian scholars, and sought by
a minority of justices in the decision itself.>? Yet, while the ‘supra-legality’
doctrine precludes any formal use of Inter-American jurisprudence as a
parameter for interpreting the Constitution, it has been suggested that in
practical terms it appears to open the door to this approach: in the instant
case concerning civil debt, for example, the constitutional provision at
odds with the ACHR was divested of any legal effect.>*

Rare Refevences to Inter-Amevican Court Juvisprudence

Beyond the formal status accorded to the ACHR in the Supreme Federal
Court’s doctrine, or any formal status accorded to the Inter-American
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Court’s case law, a useful indicator is the extent to which reference is
made to this case law in the former’s jurisprudence. As Torelly notes, even
the Constitutional Court of Chile, which resists any formal ‘constitutional
block’ doctrine, nevertheless ‘reflexively’ uses Inter-American jurispru-
dence to reinterpret domestic law.>®

By contrast, while Moreira Maués rightly points out that the textual
provisions of the ACHR have been influential in the Supreme Federal
Court’s interpretation of constitutional provisions concerning due
process guarantees and the freedom of expression®*—even before the
‘supra-legality” decision discussed above—references to the case law of
the Inter-American Court are extremely rare in the former’s decisions.
Gustavo Ferreira Santos, for example, notes a study revealing that, of 138
sample decisions of the Supreme Federal Court, not one made reference
to the Inter-American Court’s case law, while no fewer than 80 references
are made to decisions of the Supreme Court of the United States, and 58
citations of decisions of the Federal Constitutional Court of Germany.®”

The Supreme Federal Court displays no aversion to citing external juris-
prudence and continues to expand its range of citations, including case law
of the European Court of Human Rights.>® However, reliance on Inter-
American Court decisions—as seen, for example, in the Supreme Federal
Court’s decision of 2009 finding a domestic diploma requirement for jour-
nalists to violate the Constitution®—are rare and isolated examples, and
they do not appear to reflect any systematic shift in the Supreme Federal
Court’s approach to the Inter-American Court’s case law. As a consequence,
and in stark contrast to much of Latin America, Brazilian constitutional
case law can be considered almost entirely distinct from the latter’s case law.

Divergence from Settled Intev-Amevican Court Case Law

The Supreme Federal Court’s stance towards the Inter-American Court,
specifically, comes into question most sharply in its 2010 judgment on
Brazil’s 1979 Amnesty Law.%® At the time when the case came before the
Court, settled Inter-American Court jurisprudence indicated that the law
violated several provisions of the ACHR and must be divested of legal
effect. Indeed, various other apex courts in the region (including those
of Argentina, Chile, Colombia and Peru) had already followed the Inter-
American jurisprudence by invalidating domestic amnesty laws or restrict-
ing their application in line with ACHR’s requirements.

However, the Supreme Federal Court, in a decision of 29 April 2010,
rejected the challenge: the rapporteur-judge, Justice Eros Grau, argued
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that the Court was not in a position to review the political negotiation and
agreement on which the amnesty was based, and a considerable majority
of 7-2 voted with him. As Mezarobba notes, “The decision was harshly
criticized by human rights organizations both inside and outside Brazil.”!
The decision is striking for two reasons.

First, it was an unexpectedly timid decision from a court which had
appeared to have moved towards a more assertive fundamental rights
jurisprudence since 2000, and which had in recent years struck down a
number of laws from the authoritarian era (including the press law dis-
cussed in Section 3.3), and against the regional backdrop where many
courts had moved towards a common approach in line with the Inter-
American Court’s case law.

Second, and most importantly for the present purposes, despite the
undeniable salience of existing Inter-American jurisprudence, all seven
majority opinions characterised the matter as a domestic legal issue, going
to some lengths to avoid treating it as solely a rights issue, and ignoring
the case law of the Inter-American Court. While fleetingly recognising
that the authority of that Court’s final judgments was fully recognised by
the state in 2002, Justice Grau refused to strike down the law as uncon-
stitutional, stressing the ‘bilateral’ character of the amnesty;®? the dangers
of focusing on human dignity at the cost of other values;*® the Court’s
clear historical case law (from the 1900s, 1950s and 1980s), which consis-
tently upheld a broad interpretation of successive amnesty laws;** and the
amnesty law’s formal status as a ‘legal measure’ (lez-medida), addressing a
particular historical issue rather than a law of general application.

Indeed, only one judge, Justice Lewandowski, cited the relevant Inter-
American case law to argue that the application of the amnesty should be
decided on a case-by-case basis using criteria elaborated in the Supreme
Federal Court’s historical amnesty jurisprudence.®

Mere months later, the Inter-American Court handed down its own
decision in a separate action taken against the 1979 Amnesty Law, hold-
ing that certain provisions of the law, in precluding the investigation and
punishment of severe human rights violations, are incompatible with the
ACHR and have no legal basis.®® At paragraph 177 it expressly noted that
the state authorities, including the Supreme Federal Court, had failed to
carry out any ‘conventionality control’ to assess the 1979 Amnesty Law
against Brazil’s obligations as a party to the ACHR, as required under its
2006 decision in Almonacid Arellano v Chile.*” Sooner or later, it seems,
the Supreme Federal Court will have to provide a response as challenges
to the law continue to be taken.®
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4  ConcrLusioN: KEy QUESTIONS RAISED BY THIS
INTER-COURT RELATIONSHIP

At present it is difficult not only to characterise the Supreme Federal
Court’s position towards the Inter-American Court but also to identify
the reasons for its failure to engage with the latter. Does it constitute
opposition to the international court’s regional hegemony; an aversion
to the Inter-American Court’s lack of deference towards domestic courts;
scepticism about the international court’s pedigree (democratic, pro-
fessional or otherwise); a resistance to interference by any international
adjudicative body; a mere preference for citing ‘Western’ courts; a slow
adjustment by a court unaccustomed to sharing normative supremacy; or
merely yet another example of Brazilian exceptionalism compared with its
regional neighbours?

Regrettably, in the absence of any explicit articulation by the Supreme
Federal Court of its relationship with the Inter-American Court, its
position concerning the binding nature of the Inter-American Court’s
decisions, or its view of possibly problematic aspects of that Court’s juris-
prudence, one is left to mere conjecture. In the 1979 Amnesty Law deci-
sion, for instance, the Supreme Federal Court never states that it believes
the Inter-American Court’s position on amnesty laws is wrong or that it
is not bound by the latter’s line of authority concerning amnesty laws. It
simply avoids the question entirely.

This silence may be compared to the European context, where at
least a minority of courts are wont to occasionally express open differ-
ence with the European Court of Human Rights: witness, for instance,
the Horncastle decision of the Supreme Court of the United Kingdom
in 2009, where Lord Phillips took great pains to explain why the Court
refused to follow a decision of the European Court of Human Rights,
and the latter’s subsequent modification of its position to accommodate
the Supreme Court’s decision.® In the Brazilian context, in place of ‘dia-
logue’—admittedly a highly overused metaphor—we are left with parallel
monologues from each court, which never quite intersect.

The lack of articulation also leaves it entirely unclear whether, and in
what way, the Supreme Federal Court may change its position towards
the Inter-American Court in future. What can be said is that the Supreme
Federal Court’s position raises a range of fundamental and difficult ques-
tions at the heart of the evolving regional transnational community of
domestic apex courts and the Inter-American Court, which certainly
warrant further exploration: the precise requirements of ‘conventionality
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control’; the limits of ‘dialogue’ as a metaphor for interlevel court inter-
action; the extent to which the Inter-American Court’s jurisprudential
approach can accommodate opposing domestic positions; and the possible
need for greater deference towards domestic courts in general.

This, it may be said, is a research agenda that will benefit the consti-
tutional conversation not only in Latin America but also in Europe and
Africa, as well as in other regions in which the creation of regional human
rights courts is being contemplated or advocated. In short, and as under-
scored by many of the other contributions to this collection, the Latin
American conversation has an increasingly global resonance.
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CHAPTER 2

Transnational Legal Process
and Fundamental Rights in Latin America:
How Does the Inter-American Human
Rights System Reshape Domestic
Constitutional Rights?

Marcelo Torelly

How does Transnational Legal Process (TLP), based on international
human rights law, affect domestic constitutional law? This chapter aims
to address this question by analysing how domestic constitutional regimes
in Latin America interact with the Inter-American System. It argues that
structural transformations in international Law together with broader
legal interaction have allowed new players to behave as constitutional
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actors articulating political claims in the language of fundamental rights
by means of the Inter-American System. This process inaugurates pos-
sibilities of reshaping constitutional law, allowing civil-society actors to
bypass institutional obstacles to human rights enforcement in the domes-
tic arena. The parallel development of the Inter-American System as an
independent regime with a plurality of domestic answers to its normative
growth leads to a unique path of development, adding an interesting set
of models of transversal human rights governance to the broader field of
‘global governance’.

1 THE MOVEMENT OF INTERNATIONAL LAW TOWARDS
JUDICIALISATION

International law in the twentieth century was marked by an important
structural shift in three stages.! In the first half of the century, for interna-
tional lawyers and diplomats working on codifying norms, and identifying
and systematising sources of law, legal positivism was the foremost theoreti-
cal reference. Characteristic problems concern whether international law was
actually law, and how to reconcile theories of the will of the state with binding
norms derived from customary practices.? States were engaged in building
international organisations able to allow decision-making processes based
on plenary deliberation, by consensus if possible. The League of Nations
represents well this project of international law as a ‘cosmopolitan dream’.?
After the failures of this first assembly moment, efforts were put into
building executive institutions. From the 1950s to the 1980s, with the
establishment of the United Nations (UN) and the growth of its indepen-
dent agencies, specialised regimes in charge of policy management started
to appear as ‘independent’ or ‘self contained’.* They exercised an execu-
tive rather than a legislative style of governance, characterised by a ‘com-
bination of technocratic strength and political weakness’.> The idea of
‘balance of power’ took the place of ‘consensus building’, legal concerns
moved from codification to administration, and positivism lost ground to
realism and functionalism.® The growth of specialised regimes led to an
unprecedented legal pluralism, which some defined as a ‘fragmentation of
International Law’.” The Inter-American System was born in this context,
first with a monitoring body and later with the addition of a judicial court.
A third moment, from the 1980s on, is characterised by a system-
atic attempt to exclude politics from international law, as if its current
configuration expressed the result of broader international agreement
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throughout the ‘international community’. Since the end of the Cold
War, international judicial bodies, assumed to be less politicised than
other international organisations, have been affirmed as the best bodies
to manage conflicts. This belief reinforces the widespread consolidation of
independent judicial bodies designed to promote conflict resolution inside
specialised regimes. The Inter-American Court, established in 1979, has
become increasingly important regarding human rights governance in
Latin America, especially since the 1990s.

The prevalence of neoliberal values in this historical quarter has meant
a promotion of the idea of individual resolution of conflicts, reinforcing
the role of courts as bodies able to manage conflicts in a ‘technical’ rather
than a ‘political” way. Global norms have become a trend, and transna-
tional bodies have broken the previous monopoly of domestic institutions
to interpret and enumerate rights.3

The actors have also changed: not only are states and international
organisations considered relevant players, but also corporations, non-
governmental organisations (NGOs) and even individuals are now able
to intervene, sometimes even being considered as subjects with an inter-
national legal personality.” International NGOs have become key players,
denouncing abuses and promoting an agenda for rights.!%1!

International law has amplified its scope, establishing a ‘liberal focus not
on state-to-state interactions ... but on an analytically prior set of relation-
ships among states and domestic and transnational civil society’.!? In this
context, the idea of TLP gains terrain. According to Koh, “Transnational
legal process describes the theory and practice of how public and private
actors ... interact in a variety of public and private, domestic and interna-
tional fora to make, interpret, enforce, and ultimately, internalize rules of
transnational law.!?

While interacting, all players are producing and enforcing legal regulation.
If at first scholars were arguing whether norms made without explicit state
agreement could be called ‘real” law, currently legal pluralism prevails and
new players and ‘law-makers’ are widely operating everywhere, in an out-
standing structural change. The role of courts has also grown dramatically.
Regional human rights courts openly address contentious domestic issues,
sometimes even performing a role of supranational judicial review. In the
domestic dynamic, there are three possible reactions concerning international
law and international decisions: convergence, engagement and resistance.*

When domestic judges and policy-makers assume a posture of conver-
gence, they tend to understand ‘domestic constitutions as a site for the
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implementation of international norms’ and themselves ‘as participants in
a decentralized but normatively progressive process of transnational norm
convergence’.!’® This model leads to a hierarchy between domestic and
international law in a pattern of interaction that better performs the tradi-
tional expectations of compliance.

Conversely, domestic judges and policy-makers may assume a posture
of indifference to international law, stating the supremacy of national sov-
ereignty. This resistance model tends to ignore or underestimate both the
existence of an overlapping jurisdiction (transversal governance) and the
possibility of learning from another legal regime.

Finally, one may engage with the international. In the engagement
model there is no assumption of an a priori precedent but there is open-
ness to ‘the idea that the concept of domestic constitutional law itself must
now be understood in relation to transnational norms ...”.!'* Engagement
may lead to harmonisation or dissonance. The difference in relation to
the previous models is that here, international law is neither hierarchically
superior nor prima facie disregarded but is considered as a whole.

While domestic constitutions traditionally define individual and social
guarantees as ‘constitutional rights’, international law calls the very same
kind of rights ‘human rights’. So, both constitutional and human rights law
deal with fundamental rights.)” In this sense, TLP may impact domestic
constitutional law, inserting new actors and norms into the decision-making
process concerning fundamental rights interpretation and enumeration.
Opening up international law to new actors, TLP allows forms of transna-
tional legal activism ‘viewed as an attempt not simply to remedy individual
abuses, but also to re-politicize law and re-legalize HR politics by invoking
and bringing international courts and quasi-judicial systems of HR to act

upon the national and local juridical-political arenas’.!

2 LATIN AMERICAN CASES OF TRANSNATIONAL LLEGAL
PROCESS

Transnational Legal Process at the Inter-American Commission

Two exemplary cases illustrate well how TLP can lead to constitutional
engagement at the Inter-American Commission: Argentina’s DNA
Compulsory Extraction case and Brazil’s Maria da Penha case.

There wasanillegal policy during military rule in Argentina (1976-1983)
of secretly giving up the children ofkilled political opponents for adoption,
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attributing them with false identities. With democratisation, NGOs started
to search for those children, with significant success. In two cases, however,
the supposed kidnapped children declined to cooperate with the legal pro-
cedures. In the Vizquez Ferrd case! they appealed a decision that imposed
DNA extraction, arguing before the Supreme Court of Argentina?® that
compulsory extraction constituted an ‘inadmissible intrusion of the State
into one’s intimacy; it damages one’s constitutional guarantees of physical
integrity ... affects one’s dignity’ ... and it violates the procedural consti-
tutional guarantee that allows one not to testify when this may produce
evidence against one’s family nucleus’.?!

The Supreme Court of Argentina accepted this argument and over-
ruled the compulsory extraction. The same legal construction was mobil-
ised during the Prieto case.?> Here the Supreme Court argued that there
was a conflict between Prieto’s right to self-determination and his assumed
grandparents’ right to truth, ruling against the compulsory extraction.??

On 31 March 2003, the defeated grandmothers of Vizguez Ferra filed
a petition at the Inter-American Commission arguing that due to the
Supreme Court of Argentina’s ruling the Argentinean state had violated
sections 5 (humane treatment), 8 (fair trial), 17 (rights of the family) and
25 (judicial protection) of the ACHR. On 11 September 2009 a friendly
settlement was reached, stating that Argentina should change its domestic
legislation in order to ensure that the country ‘effectively investigates and
adjudicates the abduction of children during the military dictatorship’.?*

On 27 November Argentina’s National Congress approved Law
26,549, changing article 218 of the Penal Procedural Code, allowing
judges to order compulsory DNA extraction whenever needed in criminal
cases, even without the DNA owner’s consent. In practical terms, human
rights TLP has been successfully used to reshape the scope of constitutional
rights to self-determination, physical integrity, human dignity and consti-
tutional procedural guarantees, as well as to reinforce the right to truth.

The second example took place in Brazil in 1983. Ms Maria da Penha
was shot by her husband in a domestic struggle and became paraple-
gic. After several other aggressions and another attempt on her life, she
denounced him. For 15 years the authorities failed to fairly prosecute the
case. On 20 August 1998, the victim filed a petition against Brazil at the
Inter-American Commission.

On 4 April 2001 the Commission published its report. It concluded
that the state had violated the right to a fair trial and judicial protection,
and that the measures adopted to reduce tolerance of domestic violence
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and improve its prosecution ‘have not yet had a significant impact ... in
particular as a result of ineffective police and judicial action’.? In its rec-
ommendations, it urged Brazil to quickly complete the criminal proce-
dures against the aggressor, to investigate the irregularities in the previous
procedures, to compensate the victim, and to continue and expand legal
reforms aiming to end domestic violence.

On 7 August 2006, Law 11,340 was enacted, establishing new criminal
procedures and creating a system of specialised courts to address violence
against women. Owing to social mobilisation, the bill became known as
the ‘Law Maria da Penha’. Here, the Inter-American Commission was
used as political leverage in the domestic struggle for public policies and
the recognition of rights.

In both examples, the victims were not alone in the Inter-American
System. The Argentinean case was proposed by the Association of
Grandmothers of the Plaza de Mayo; the Brazilian one by the Center
for Justice and International Law (CEJIL) and the Latin American and
Caribbean Committee for the Defence of Women’s Rights. Both cases
combined individual litigation with strategic goals.

What do these cases tell us about TLP at the Inter-American
Commission? One clear conclusion is that TLP is used as a broader strategy
of mobilisation for legal change. Beyond the individual case, mobilisation
aims to rebuild legal institutions and public policy. The Inter-American
System is used to produce a ‘boomerang effect’?® where domestic demands
are issued internationally in order to be resent to the domestic level with
higher pressure for implementation. Combining domestic and interna-
tional mobilisation, specific civil society actors are able to reshape funda-
mental rights by non-traditional means.

Transnational Legal Process in the Inter-American Court

When the Inter-American Commission is unable to unravel a case, it sends
it for litigation in the Inter-American Court. Domestic amnesty cases from
Argentina, Brazil and Chile illustrate well how international litigation may
impact fundamental rights.

In Argentina, the military self-amnesty was annulled during the Alfonsin
administration (1983-1989), but new impunity laws were put in force by
the democratic parliament in 1986 (Ley de Punto Final) and 1987 (Ley
de Obediencia Debida). The Supreme Court of Argentina ruled both laws
to be constitutional.?” The next president in office, Carlos Menem, issued
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ten presidential decrees granting pardons to members of the repressive
apparatus who were then being prosecuted, as well as to leaders of the
junta (military rulers) who had previously been convicted.?® The Supreme
Court also upheld these decrees.?® Law 25,779 from 2003 finally revoked
these impunity measures.

In 2005 the Supreme Court of Argentina reinforced Law 25,779 and
declared the impunity laws and decrees to be unconstitutional, changing
its original precedent from 1987. Two key issues influenced this change.
First, a constitutional reform in 1994 gave some human rights treaties con-
stitutional rank.*® Second, the Inter-American precedent from Velazquez
Rodriguez v. Honduras, explicitly quoted by the Supreme Court,* helped
to develop the idea that under the ACHR states have a duty to investigate
and prosecute human rights violations.3?

This cornerstone decision allowed two kinds of use of international law
to be distinguished: normative and reflective. International law may be
used as a set of normative rules, but also as an interpretative tool to bet-
ter understand domestic legal provisions. Argentina was not convicted in
Veldazquez Rodrigues (a ruling that only binds Honduras) but has used the
decision to reinterpret its own constitutional provisions. In this case, the
reflective process leads to normative convergence.

In Chile and Brazil, amnesties were enacted in 1978 and 1979, respec-
tively, and these are still valid. The Chilean amnesty was challenged in
the Supreme Court of Chile just after transition, and upheld in August
1990.%% In Brazil, the Supreme Federal Court upheld the amnesty law in
April 2010, 25 years after the transition.®* In 2006 the Inter-American
Court ruled against the Chilean amnesty in Almonacid Arellano,® and
in 2010 against Brazil in Julin Gomes Lund.?® The main difference is that
Chilean courts were able to circumvent the amnesty even before the Inter-
American ruling, while in Brazil, prosecutions remained blocked.

How did prosecutions use international law in Chile?¥” The original
successful attempts focused on circumventing the law in cases not covered
by the amnesty.* In 1993 the District Court of Lautaro for the first time
withdrew the amnesty law, arguing that the kidnapping of a child who is
never recovered constitutes a permanent crime. This is fundamentally a
factual argument but the judge added, ‘with no prejudice to the validity of
elementary principles of political law, recognized by civilization in inter-
national documents such as the Universal Declaration of HR ..., and the
American Convention on HR’.* This decision was one in a series where
local courts engaged in international law in a reflective way.*
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The most significant legal change happened in 1998, when the Supreme
Court of Chile’s Criminal Chamber provided a new interpretation of the
scope of the amnesty law. In Pedro Poblete Cordoba*' the Court derived
two important legal criteria from international law. First, it declared that
in order to receive amnesty a criminal must be identified and the crime
elucidated, in order to avoid a ‘blanket amnesty.” Second, it stated that
as Chile had declared a ‘State of War’ during military rule, the Geneva
Convention applied. In the following year, the Supreme Court of Chile
also reinforced the ruling, stating that the amnesty law should not apply
to kidnapping and illegal detention when those crimes are characterised as
continuous over time.*?

When the Inter-American Court ruled in Almonacid Arellano, in
September 2000, international law was already being applied as a subsid-
iary source in prosecutions for human rights violations (7eflective engage-
ment). So what difference did the Inter-American ruling make? Did
Chilean courts accept the international decision as a normative kind of
judicial review?

On the one hand, less than three months after the Inter-American
decision, the Supreme Court of Chile, for the first time, declared crimes
against humanity to be not subject to statutes of limitation (in a case con-
cerning summary executions, Hugo Visquez Martinez and Marvio Superby
Jeldrest?). In grounding the ruling, it explicitly used the ACHR as a reflec-
tive element, and quoted paragraphs 96 and 99 from Almonacid. The
same arguments would be reinforced in the Manuel Tomds Rojas Fuentes**
and José Matins Nanco* homicide case rulings, and in the ruling on the
Ricardo Troncoso Munoz and others*® kidnapping. On the other hand,
Chile has rejected Almonacid as a normatively binding judicial review rul-
ing: it never complied with the command to nullify the amnesty law. These
are examples of when the Chilean court has engaged. As the amnesty law is
still in force, full compliance has not been achieved; the international deci-
sion has helped to reshape victims’ fundamental rights, however.

Brazil has followed the opposite path when dealing with accountability.
While in Argentina and Chile, the courts were widely used to advance
transitional justice, in Brazil, most efforts concentrated on the administra-
tive level, especially in reparations.*” In the first two decades after military
rule, almost no cases have been presented to the courts.

Brazilian amnesty law has faced only two substantive challenges in courts.
In 1995, victims’ relatives from the Araguaia Guerilla, Human Rights
Watch and CEJIL filed a petition at the Inter-American Commission,
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which led to the November 2010 Inter-American Court Gomes Lund rul-
ing. In 2008 the Brazilian Bar Association filed a suit in the Supreme
Federal Court arguing that amnesty for torture and gross human rights
violations should be considered unconstitutional. The Supreme Federal
Court ruled the case in April 2010,*® six months carlier than the Inter-
American Court. By seven votes to two, the judges upheld the amnesty.*
Over the years, both strategies—to circumvent or overturn amnesty—
have failed in Brazil. In this scenario, did the Inter-American Court ruling
change anything?

The Supreme Federal Court did not pronounce on amnesty after Gomes
Lund, but the Federal Prosecutors Office changed its interpretation of
the amnesty law due to the international ruling. In response to the Inter-
American Court, the Criminal Chamber of the Prosecutor’s Office created
a working group on transitional justice and organised a workshop in order
to strategise how better to comply. The results are available in Documento
02/2011, which can be considered as an institutional turning point.>
In the document, the institution draws up an engagement strategy that
reproduces elements of the Chilean model: advancing prosecutions using
international law to restrain rather than nullify the domestic amnesty.
Since then, nine lawsuits have been filed and prosecutors are analysing
195 other cases.®! None of those lawsuits has reached a final verdict so
it would be premature to say whether the Brazilian courts will converge,
engage or keep resisting international law. Nevertheless, it is worth noting
that even without compliance the ruling has produced substantive effects.

3 DoEes CONSTITUTIONAL ARCHITECTURE MATTER?

Eight Latin American constitutions give human rights some sort of con-
stitutional rank: Argentina (1994),%2 Bolivia (2009),>® Brazil (2004),*
Colombia (1991),® Ecuador (2008),°¢ Mexico (2011),%” Peru (1979)
and Venezuela (1999).5 How does this openness to international law
effectively impact constitutional law?

Where constitutions stimulate the interaction between domestic and
international law, non-traditional constitutional change is more likely to
happen, both in the normative and the reflective sense. However, consti-
tutional architecture alone does not lead to broader human rights TLP
impact. Examples of three ‘open architecture’ countries illustrate this
assumption: Brazil exemplifies lower interaction and resistance. In con-
trast, Argentina exemplifies convergence with international precedence.
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Mexico raises the interesting question of an emerging multilevel heterar-
chical system.

The 2004 Brazilian constitutional reform granted constitutional rank
to human rights treaties ratified under a special procedure. Later, the
Supreme Federal Court set a precedent stating that human rights treaties
approved before the reform are ranked between ordinary and constitu-
tional norms.%® This applics both to the Inter-American Court and the
International Criminal Court treaties, so judges can always refer to con-
stitutional arguments to prevent international law application. Regardless
of a state’s international obligations and the constitutional provisions for
openness, in hard cases such as those mentioned above relating to amnesty
law, judges tend to ignore international human rights law. This resistance
is probably better explained by cultural rather than normative reasons.

The Argentine Constitution states that ‘the American Convention on
HR ... has constitutional rank’.®! This creates an institutional architecture
that favours convergence. In different situations, the Supreme Court of
Argentina has faced the challenge of dealing with conflicts arising from
Inter-American cases that contradict domestic decisions. Despite some
isolated episodes,®? the Supreme Court has systematically complied. Two
examples can help a better understanding of how Argentina conforms to
a convergence model.

In Bulncio,®® a case concerning a death inflicted by the security forces
in the 1990s, the Inter-American Court ruled that Argentina must inves-
tigate and prosecute those involved in a crime whose original prosecution
was barred due to ordinary statutes of limitation. The Supreme Court of
Argentina emphasised in its ruling that due process had been strictly fol-
lowed by the lower courts, and that under domestic law there was no legal
reason to reopen the case. Nevertheless, it recognised that ‘the mentioned
ruling is mandatory to the Argentinean state, therefore this Court ...
must subordinate its rulings to those of the aforementioned International
Court’.%* The Supreme Court therefore reopened the case, creating a nor-
mative legal exception to the criminal’s constitutional guarantees in order
to allow convergence.

Carranzn Latrubesse is an even more explicit example.®® A judge was
purged from his functions in the 1980s. Domestic courts answered his
claim by stating that the administrative purge was non-justiciable. He filed
a petition at the Inter-American Commission, which asserted that by pre-
cluding a decision on the petitioner claim ‘the Argentine State violated
his rights to a fair trial and to judicial protection provided for in Articles 8
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and 25 ... of the American Convention’,%® using its legal prerogatives to
recommend that Argentina adequately compensate Mr Carranza.

After several legal detours, the case reached the Supreme Court of
Argentina, where it sparked a debate on the duty to comply, not with
Inter-American Court 7ulings but with Inter-American Commission 7ec-
ommendations. The Supreme Court understood that without a friendly
settlement, the Inter-American System procedures allow only one
final decision: an Inter-American Court ruling or an Inter-American
Commission recommendation.%” As a final decision binds the state regard-
less of its source, the Supreme Court understood that ‘it must reject the
National State grievance and recognize the mandatory nature of recom-
mendations from section 51.2 from the American Convention issued in
the Inter-American Commission report 30,/97°.%% This was the first ruling
of this kind in Latin America and set an extremely relevant precedent con-
cerning the nature of the legal obligation of states under the jurisdiction
of the Commission, usually understood as a political rather than a judicial
body.

Mexico’s 2011 constitutional reform points towards a hybrid model.
The country has added a clause stating that ‘the HR norms are inter-
preted in accordance with this constitution and the HR treaties’,*” adding
that ‘all public authorities ... have the obligation to promote, respect,
protect, and fulfil HR’.7® This second provision has a special significance.
Mexican justice, like that of Brazil and Argentina, constitutes a federal
system where local courts share a diffused power of judicial review, besides
the concentrated power of the country’s Supreme Court of Justice of the
Nation. This opens up avenues towards the possibility of domestic conven-
tional review in both concentrated and diffused ways. Mexican scholars
have argued that multiple kinds of constitutional-like precedents will co-
exist in the Mexican legal system:

The first is the traditional vertical way, derived from decision from SCJN”!
... But after the reform another vertical way has been activated that comes
from the Inter-American HR Court and generates binding precedents for
all judges, and, potentially, a multidimensional way that implicates all the
judges of the country will be activated.”

In evaluating the legal rank of Radilla-Pacheco,”® the Supreme Court
stated that all the resolutions of the Inter-American Court against Mexico
are binding (including the interpretative criteria applied’*) and that it lacks
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powers to reanalyse, review or change Inter-American rulings.”® This is
quite similar to Argentina, but the pending issue is how courts will behave
in cases of constitutional collisions. Will they maintain international prece-
dence, as Argentina did in Bulacio, or will the double-vertical model find
its limits when this sort of collision happens?

4 TransvERSAL HumaN RiGHTS GOVERNANCE
AND NEW CONSTITUTIONAL ACTORS

One of the most remarkable effects of human rights TLP is the reshaping
of the framework used to understand and explain constitutional law. As
shown, TLP includes new actors in the constitution-making process, such
as the Inter-American Commission, the Inter-American Court and, even
more important, individuals and NGOs.

Traditional ways to understand international norm compliance used to
fit well into previous frameworks where sovereign national states were the
main actors. However, this approach misses much of what really happens
in a pluralistic legal system, where regimes constantly interact mediated by
different public and private players. An approach focusing on interactions
and reciprocal influence better captures strategic movements that lead to
norm change at the constitutional level. Taking an example as Compulsory
DNA Extraction, it is easy to realise how non-traditional actors effectively
mobilise to change the scope of constitutional rights.

The traditional framework for thinking about constitutions includes the
idea that ‘the people’ get together to establish a political system and a set
of guarantees. To change this agreement a special procedure is required.
The courts must implement the rule of law and interpret the constitu-
tion. All the rights and guarantees are derived from this process. In the
Compulsory DNA Extraction case the Supreme Court of Argentina inter-
preted the constitution and ruled on a set of individual guarantees. After
that, an NGO went to an international body and reached an agreement
that led to a new constitutional arrangement of rights. Also, in Bulacio the
Constitution was momentarily set aside.

Many other cases have this very same structure: well-organised civil
society groups go to an international body using international law to claim
that the domestic understanding on the existence or extension of certain
rights restricts or fails to protect a human right. Governments are called
to enforce decisions and recommendations. Precedents influence or bind
courts. The final scope of the fundamental right is set transversally in the
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interactions among these players. “The people’, constitutional assemblies
and sometimes even the legislative branch are partially displaced in this
process of constitutional transformation.

This use of strategic litigation is coherent with current developments
of international law, focused on dispute resolution by ‘technical’ means in
legal bodies rather than consensus-building in political organisations. TLP
leads to the abovementioned ‘boomerang effect’, with political preten-
sions at the domestic level being submitted to international bodies and
resent to the domestic regimes. Legal scholars define this process as a
‘re-entry’,”¢ with international politics affecting domestic law, allowing
legal change. This does not imply that human rights TLP is substitut-
ing the traditional domestic processes of law-making and constitutional
change. Those processes stay alive and relevant. The fact to be noticed
is that human rights TLP appears as a new way to reshape fundamental
rights, changing traditional boundaries. It does not substitute but rather
displaces traditional constitutional procedures.

The Inter-American System translates political claims into the language
of fundamental rights, granting those claims a special legal status domes-
tically. By doing so it creates fundamental rights norms ‘ad hoc when a
current conflict assumes constitutional dimensions and requires constitu-
tional decisions’.”” For example, Chilean society reached no new consen-
sus regarding the amnesty, but the courts translated a political claim for
justice into law ad hoc.

The work of the Inter-American System also leverages and legitimises
domestic struggles for human rights, which means that even when full
compliance is not achieved, an impact may be made by other means. The
Inter-American System has been used not only to influence laws’ inter-
pretation or to set new normative grounds in courts, but also to impact
legislative deliberation and public policy-making.

A closer look at how courts use precedents from the Inter-American
System and the rise of conventional review as a domestic legal tool allows
the identification of a trend of non-hierarchical institutional ways of
domestic-international interaction, as seen in the Mexican example. This
means domestic institutions are responding to Inter-American standards
and incorporating international law as a whole. As human rights and con-
stitutional rights are both kinds of fundamental rights, growing interac-
tion means that TLP will gradually gain terrain in human rights transversal
governance, influencing and reshaping constitutional law. Domestic
regimes seem to be equipping themselves for the task.
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5  CONCLUSIONS

The set of cases analysed present huge variation regarding how states inter-
act with the Inter-American System, but also a general trend to consider its
decisions, if not as a binding normative source then at least as a reflective
interpretative tool. In responding to claims from civil society, the Inter-
American System contributes to redefining the scope of fundamental rights.
It translates political claims into the language of international human rights
law, allowing courts to decouple international law into fundamental rights
provisions that make sense in domestic constitutional terms.

Strategic litigation examples demonstrate how NGOs have taken advan-
tage of changes in the transnational governance structure to use individual
litigation to achieve collective goals, leveraging processes of struggle for
rights. The Inter-American System allows these organisations to function
as constitutional players that are able to make use of both the legal out-
comes of litigation to boost constitutional change in the courts, and the
political outcomes to mobilise society around a specific political agenda.
In other words, HR TLP may repoliticise international law and generate
broader domestic incidence and pressure for policy-making.

As TLP challenges traditional constitutional theory, the fact that
domestic regimes are equipping themselves with institutional tools to
interact without losing their own constitutional identity is probably the
most relevant trend one can observe in the set of cases here presented.
Rising transversal human rights governance is a challenge that constitu-
tional theory will have to face in the coming years. Latin America seems to
be on the threshold of this process.
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CHAPTER 3

Complying (Partially) with the Compulsory
Judgments of the Inter-American Court
of Human Rights

Damian Gonzdlez-Salzbery

The Inter-American Court is a judicial body whose main purpose is to
judge and decide cases concerning the violation of human rights protected
by the ACHR. The Court’s rulings in the exercise of this adjudicatory
role are binding upon the states parties that are respondents to the case in
question. States that have ratified the ACHR and accepted the jurisdiction
of the Court have undertaken the obligation to comply with its judgments
pursuant to Article 68(1) of the ACHR. However, the overall level of
compliance with judgments is far from perfect. The 2013 Annual Report
of the Inter-American Court shows that, by the end of that year, 148 of
the 166 judgments issued by the Court were at the stage of monitoring
of compliance.! The fact that, by the end of 2013, only 18 judgments had
been fully complied with means that the overall level of compliance with
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the Court’s judgments was extremely low at just over 10 %.> Regardless
of what this low degree of compliance might suggest, the states are cer-
tainly not indifferent to the Court’s rulings, as I have argued in a previous
article,® and as the Court itself started highlighting from its 2010 Annual
Report.* In most cases the states have taken actions to comply with the
measures of reparation imposed by the Court, even if they have not fully
complied with them all.

The increasing attention given to the level of compliance with the
Inter-American Court’s judgments attests to its relevance as an object of
analysis. In 2010, two original studies on compliance with the decisions of
the organs of the Inter-American System were published.> While my previ-
ous article focused exclusively on the rulings of the Court, the work of the
Association for Civil Rights covered selected judgments, together with cer-
tain decisions of the Inter-American Commission. A comparative analysis
of the case law of both the Inter-American Court and the European Court
of Human Rights was published in 2011,° and an increasing number of
articles have focused on compliance with the Inter-American Court’s rul-
ings by specific states.”

Notwithstanding the attention given to this topic, this chapter offers a
much needed up-to-date empirical study of the level of compliance with
the Inter-American Court’s judgments. I analyse a total of 330 measures
of reparation, ordered in 112 judgments issued by the Court. The study
will show the level of states” compliance with the measures of reparation
imposed by the Court in order to propose the lessons that can be learned
from this experience. Section 1 explains the method followed so as to
measure the degree of compliance with the Court’s judgments. Section 2
presents the results of the empirical study conducted. In Section 3 I dis-
cuss possible ways to improve the level of compliance by the states. In
Section 4, conclusions will be drawn.

1 THE METHOD USED FOR MEASURING COMPLIANCE

The method used for the classification of the measures of reparation
ordered by the Inter-American Court and for measuring their degree
of compliance is an amended version of that developed in my previous
work.® While the Court has a broad competence concerning the ability to
order reparations,’ the focus of the analysis is on five types of reparation
traditionally ordered by the Court. These measures are the payment of
pecuniary compensation; the publication of certain parts of the judgment;
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the performance of an official and public act of acknowledgment of state
responsibility; the investigation of violations of human rights in order
to prosecute and punish those responsible for such violations; and the
amendment of domestic legislation to bring it into conformity with the
provisions of the ACHR.!?

Within the Inter-American System, the Inter-American Court has
assumed the task of monitoring compliance with its own judgments.!!
Therefore I have obtained data concerning whether or not the measures
of reparation have been complied with from the orders on monitoring
compliance with the judgments issued by the Court.!? The determina-
tion of the degree of compliance with each measure is assessed as com-
plied with (C), not complied with (N) or partially complied with (P).
The criteria used to establish when a measure has been partially complied
with are described below. Regarding the payment of compensation, this
measure is considered as partially complied with when at least one of the
payments ordered as compensation has been made by the state. As to
the publication of the judgment, this measure is considered to have been
partly complied with when at least one of the publications has been com-
pleted. Concerning the public act of acknowledgment of international
responsibility, owing to the nature of the measure, which requires the
performance of one particular public act, this is the only measure in which
partial compliance cannot take place. In relation to the investigation of
the facts, and the judgment and prosecution of those individually respon-
sible, this measure is considered to be partially complied with when, after
the ruling of the Court, at least one person has been subject to disciplin-
ary measures. Finally, the duty to amend domestic legislation is labelled as
partially fulfilled in those cases in which more than one piece of internal
legislation should have been passed and one of them has already been
enacted.

I want to make a clarification regarding the decision to measure par-
tial compliance in this study. The main reason is that the Inter-American
Court considers certain measures as being partially fulfilled when it moni-
tors compliance.'®* However, I do not fully agree with the Court measur-
ing partial compliance. The compulsory nature of the judgments may well
suggest that they should be considered by the Court as not complied with
until the measure is completely fulfilled. Moreover, if the Court decides
to continue measuring partial compliance, the criteria for deciding when a
specific order should be seen as partially fulfilled, instead of plainly unful-
filled, should be made explicit.
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The analysis that follows covers all judgments on reparations issued by
the Inter-American Court before mid-2011 that have been monitored by
the Court up to mid-2013, making a total of 114 judgments. This num-
ber comprises every judgment issued by the Court from the Veldsquez-
Rodriguez case in 1989 to the Vera Vera case in 2011, excluding the five
cases in which the Court has not ruled against the state,'* and the 13
cases in which the Court has not issued an order monitoring compliance
with the judgment before mid-2013.% Furthermore, the two cases against
Trinidad and Tobago are shown in Table 3.1!¢ but they are not included
in the subsequent statistical analysis, given that the state abandoned the
Inter-American System and did not report to the Court on its compliance
with the judgments. Consequently, the analysis concerns 112 judgments.
The total number of measures under examination is 330 and the results
of the empirical study are shown in Tables 3.1 and 3.2, which show the
level of compliance with the judgments issued by the Court in just over
two decades.

2 MEASURING COMPLIANCE WITH 330 MEASURES

This section presents the results of the empirical study in Tables 3.1 and
3.2, and in different subsections it discusses the compliance with each type
of measure. Table 3.1 shows the 330 measures of reparation ordered by
the Inter-American Court in 112 judgments and the degree of compli-
ance with them.! It indicates the state against which the Court ordered
each measure and in which cases the measures were ordered. It shows the
degree of compliance with each measure, indicating whether it has been
complied with (C), partially complied with (P) or not complied with (N).
It also highlights in bold the 16 cases that have been fully complied with
by the states, which means that all measures ordered by the Court have
been complied with and not only the five types of reparation under analy-
sis.'® Table 3.2 shows the number of cases in which each of the measures
has been ordered, and it also presents, in percentages, the level of full
compliance, partial compliance and non-compliance with each measure.

Paying Compensation

The payment of compensation for both pecuniary and non-pecuniary
damages is the oldest measure of reparation ordered by the Inter-American
Court, and it has been constant in its case law since the Veldsquez-Rodriguez



Table 3.1 The 330 measures ordered by the Inter-American Court

COMPLYING (PARTIALLY) WITH THE COMPULSORY JUDGMENTS... 43

Pecuniary — Publicity of Public Prosecution Amendment
compensation judgment — apology of legislation
Peru Neira-Alegrin C
Loayza-Tamayo C N C
Castillo-Piez C C
Castillo-Petruzzi C
Cesti-Hurtado Iy P
Durand and C P C N
Uparte
Cantoral- C C C N
Benavides
Constitutional Iy N
Court
Ivcher-Bronstein C P
Barrios Altos Iy C C P P
‘Five Pensioners’ C N
Gomez- C C C N
Pagquiyauri
De La C C
Cruz-Flores
Lovi Berenson - C - - C
Huilca Tecse C C C N
Gémez Palomino P C N N
Garcin-Asto Iy P
Baldeon-Garcin N C N N
Aguado-Alfare N
Castro-Castro N N N N
Prison
La Cantuta P P C P
Cantoral- Iy N N N
Huamani
Acevedo Buendin P C
Abrill-Alosilla C C - - -

(continued)
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Table 3.1 (continued)

Pecuniary  Publicity of Public  Prosecution Amendment
compensation judgment — apology of legislation

Guatemala Blake
White Van’
Street Children’
Bdmaca-
Veldsquez
Myrna
Mack-Chany
Muaritza Urrutin
Plan de Sanchez
Molina-Theissen
Carpio-Nicolle
Fermin Ramirez
Raxcaco-Reyes
Tin-Tojin
‘Las Dos Erres’
Chitay Nech
Colombia Caballero-
Delgado
Las Palmeras
19 Tradesmen
Gutiérrez-Soler
Mapiripan
Pueblo Bello
Ttuango
La Rochela
Escué-Zapata
Valle-Jaramillo
Cepeda-Vargas
Ecuador  Sudrez-Rosero
Benavides-
Cevallos
Tibi
Acosta-Calderin
Ziwmbrano-Velez
Chaparro-
Abarez
Alban Cornejo
Salvador-
Chiriboga
Vera Vera C P
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(continued)

Pecuniary

compensation judgment

Publicity of Public Prosecution Amendment

apology

of legislation

Argentina

Paraguay

Honduras

Venezuela

Panama

Suriname

Garrido and
Baigorria
Cantos

Bulacio
Bueno-Alves
Kimel

Bayarri

Canese

Juvenile Reeduc.
Instit.

Yakye Axa
Sawhoyamaxa
Goiburi
Vargas-Areco
Veldsquez-
Rodriguez
Godinez-Cruz
Juan H. Sinchez
Lipez-Alvarez
Servellon-Garcin
Kawas-
Ferndndez

El Amparo

The Caracazo
Blanco Romero
Montero-
Aranguren
Apitz-Barbern
Baenn
Heliodoro-
Portugal
Tristan-Donoso
Vélez Loor
Aloeboetoe
Gangaram
Panday
Moiwana
Saramaka People
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Table 3.1 (continued)

Pecuniary — Publicity of Public  Prosecution Amendment
compensation judgment — apology of legislation

Chile The Last - - - - C
Temptation
Palamara- C C P
Iribarne
Claude Reyes - C - -
Almonacid- C N
Avrellano
Mexico  Castanedn- C N
Gutman
‘Cotton Field’
Radilla-Pacheco
Nicaragua Genie-Lacayo
Mayagna
Yotama
Bolivia  Trujillo-Oroza
Ticona-Estrada
Ibsen-Cardenas
Brazil  Ximenes-Lopes
Escher
Garibaldi
Trinidad  Hilaire
Caesar
El Salvador Serrano-Cruz
Garcin-Prieto
Barbados  Boyce
Dacosta-
Cadogan
Dominican Yean and Bosico C C N N
Republic
Costa Rica Herrvera-Ullon C - - -
Uruguay Gelman C C C N
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and Godinez-Cruz cases.' From the judgment on reparations in the E/
Amparo case in 1996, the Court has adopted a measure aimed at protect-
ing the payment in favour of the victims by placing an obligation on the
state to pay interest in the case of arrears.?? This makes pecuniary measures
the only ones that include an automatic penalty mechanism in cases of
non-compliance. As shown in Table 3.1, only 12 of the 112 judgments on
reparations have not established the payment of compensation as a mea-
sure of reparation, making this type of reparation the one most frequently
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Table 3.2 Degree of compliance

Total  Complied Partially complied  Notr
with with complied
with
Pecuniary compensation 100 65 % (65) 29 % (29) 6% (6)
Publicity of judgment 79 80 % (63) 13 % (10) 7 % (6)
Public apology 40 73 % (29) 0 27 % (11)
Prosecution 72 3%(2) 28 % (20) 69 % (50)
Amendment of legislation 39 31 % (12) 18 % (7) 51 % (20)

ordered (89 % of the cases). Table 3.2 shows the level of compliance with
this measure, which has a relatively high degree of full compliance (65 %)
and a very low degree of non-compliance (6 %).

Acknowledging Human Rights Violations

The obligation to publish certain parts of the judgment against the state,
and the duty to conduct a public act of acknowledgment of state respon-
sibility, have been adopted since the judgments on reparations in the cases
of Cantoral-Benavides and Durand and Ugarte.*! The measure of publish-
ing certain sections of the judgments usually consists of the publication of
the facts of the case and the operative paragraphs in both the State Officinl
Gazette and another newspaper with national circulation.??> As shown in
Table 3.2, the order to publicise the ruling against the state has become a
very frequent measure of reparation. It has been ordered in 79 cases out of
the 112 under analysis (just over 70 % of the cases). This measure appears
to enjoy a high level of compliance because its degree of full compliance is
80 %. Concerning the public acknowledgment of state responsibility, this
measure traditionally consists of a public act performed by some of the
highest authorities of the state in the presence of the victims and their next
of kin.?® As shown in Table 3.1, this type of measure has been ordered by
the Inter-American Court in 40 out of the 112 judgments under analysis
(35 % of the cases). The level of full compliance with this measure, which by
its own nature does not admit partial compliance, is relatively high at 73 %.

Prosecuting Human Rights Violators

One of the most characteristic measures of reparation decided by the
Inter-American Court is the obligation for the domestic authorities to
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conduct investigations into the facts that constituted human rights viola-
tions in order to prosecute those individually responsible for the violations
and to impose due legal sanctions on them. The obligation to prosecute
and punish was ordered for the first time in the judgment on reparations in
the case of El Amparo.** Since then it has become common for the Court
to order this type of measure, having been imposed on states in 72 out of
the 112 judgments under analysis (64 % of the cases). Nevertheless, this
type of reparation is the one with the lowest level of compliance with a
full compliance rate of only 3 %. As can be seen in Table 3.1, only in two
cases has the Court considered full compliance to have been achieved with
this measure. However, only in the Castillo-Piez case did the prosecution
and conviction take place.?® The second fulfilled order refers to the Escher
case, in which the Court accepted the application of statutory limitations
because the case did not concern a grave violation of human rights but
instead a violation of the right to privacy.?®

Adapting Domestic Legislation

The obligation to amend domestic legislation was imposed by the Inter-
American Court for the first time in the judgment on reparations in the
Loayza-Tamayo case, in which it ordered the state to adapt two pieces of
criminal legislation to render them compatible with the ACHR.?” Since
that ruling, the Court has ordered this measure in 39 out of the 112 judg-
ments examined (35 % of the cases). As shown in Table 3.2, the overall
level of compliance with this measure is relatively low, having a full compli-
ance rate of only 31 %. The level of partial compliance with this measure
is also low (18 %), showing the cases in which more than one measure was
ordered—either the adoption or the suppression of a piece of domestic
legislation and where at least one measure has already been adopted, but
not all of them.

3 PossiBLE PATHS FOR IMPROVING COMPLIANCE

As I mentioned at the beginning, the overall level of compliance with the
Inter-American Court’s rulings is just above 10 %. This study presented
some relatively optimistic data, showing that certain measures of repara-
tion have a high level of compliance, but it also demonstrated that the
level of compliance with other measures can be as low as 3 %. Therefore it
remains imperative to continue searching for possible ways to improve the
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level of compliance with the Court’s rulings. There are specific measures
that can be adopted by different actors of the Inter-American System in
order to improve the level of compliance. In particular, I will focus on civil
society, the states and the Court.

Concerning civil society, as highlighted in previous articles, I continue
to believe that the pressure from within states remains fundamental for
improving the degree of compliance.?® Many governments of the Americas
tend to proclaim their commitment to the protection of human rights.
Nonetheless, these public pronouncements are not always followed by the
states’ compliance with their international obligations. A conscientious
civil society that can see beyond empty rhetoric and that recognises the
important role played by the Inter-American System towards the protec-
tion of human rights can be essential for putting pressure on the states to
comply with their international obligations. Indeed, governments would
be forced to take every possible step to comply with the Inter-American
Court’s orders if the political support of the public depended on the actual
steps adopted towards complying with human rights obligations.

Regarding specific measures that the states can adopt, the level of com-
pliance with the Court’s judgments would improve if the states were to
create a political organ with the ability to supervise their conduct con-
cerning compliance. I strongly support the idea developed by the for-
mer president of the Court Cang¢ado Trindade to create a body composed
of representatives of the states that have ratified the ACHR and have
accepted the jurisdiction of the Inter-American Court.?® In fact, I believe
it would be essential to restrict participation in this organ to those states
subject to the Court’s jurisdiction since states that have committed to the
regional protection of human rights by accepting the jurisdiction of the
court should not be subject to the authority of those states that have not
assumed this essential obligation.

Nevertheless, I recognise that the political interest of the states in
creating an organ with the power to supervise their conduct concern-
ing compliance with the Inter-American Court’s judgments is doubtful. A
clear sign of the states’ lack of interest in reinforcing the Inter-American
System can be inferred from their collective behaviour in recent years when
faced with Venezuela’s denunciation of the ACHR and its consequential
abandonment of the system.* It was worrisome that the governments of
the system displayed an almost complete lack of public concern regard-
ing Venezuela’s decision to deprive the people within its jurisdiction of
the protection of the Inter-American Court. This questionable decision of
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the Government of Venezuela has been criticised by human rights bodies,
such as the Office of the High Commissioner for Human Rights and the
Inter-American Commission, and by various NGOs.?! However, regard-
less of their proclaimed concern about the protection of human rights, the
governments of the region have mostly been silent on the issue.®

As for the been Court, a mechanism that could be further developed
is the applicability of Article 65 of the ACHR. This provision establishes
the Inter-American Court’s obligation to periodically inform the General
Assembly of the OAS (the parent organisation of the Inter-American
System) about the cases in which a state has not complied with its judg-
ments, a duty which the Court performs by indicating the judgments
pending compliance in its Annual Report. Nonetheless, the provision also
grants the Court the authority to make specific recommendations, and
the Court has taken advantage of this power in specific cases, highlighting
the lack of compliance with certain judgments and requesting the General
Assembly to urge the state to fully comply with such rulings.

Two judges of the Inter-American Court have expressed conflicting
views regarding the circumstances that justify the full applicability of
Article 65. On the one hand, former President Garcia-Sayan has argued
that this faculty shall be exercised by the Court only when the state has
expressly indicated that it will not comply with the measures ordered.?*
On the other hand, Judge Vio Grossi has adopted a more flexible view
of the circumstances in which the Court should resort to informing the
General Assembly regarding non-compliance, asking for political measures
to be adopted.® This debate regarding the applicability of Article 65 is
certainly welcome and deserves due attention from everyone interested in
the topic of compliance with the Court’s judgments. I consider that the
best possible outcome from this debate would be for the Court to agree
on specific criteria that would allow resorting to Article 65. Nevertheless,
these criteria cannot be as extreme as depending on an express refusal
of the state to comply with the Court’s judgments, as argued by Judge
Garcia-Sayan. If reasonable criteria were to be developed by the Court,3¢
the applicability of Article 65 could prove to be an effective mechanism
to improve the level of future compliance with the Court’s judgments.?”

4 CONCLUSION

There is widespread concern about the level of compliance with the judg-
ments of the Inter-American Court, as can be inferred from the increasing
level of attention given to the topic by various scholars. The comprehensive
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empirical analysis conducted within this chapter presents relatively opti-
mistic data. While the overall level of full compliance with the Court’s
judgments almost reached an impressive 90 % of non-compliance by the
end of 2013, the chapter showed that compliance with specific measures
is much greater. In particular, compliance with the orders concerning
the payment of compensation, as well as the orders regarding the public
acknowledgement of state responsibility, is relatively good. However, the
optimistic data are limited to those measures because the ones ordering
criminal prosecution and the amendment of domestic legislation have a
much lower level of compliance. These results show the need to seriously
consider possible strategies to improve the level of compliance with the
Court’s judgments.

The chapter presents some possible paths to be adopted by different
actors of the Inter-American System, which deserve further consider-
ation. On the one hand, the idea of the creation of a political organ, as
described above, might currently sound unrealistic. The level of political
commitment of the states to reinforcing the Inter-American System can be
questioned given the lack of objections publicly raised about Venezuela’s
decision to abandon the system. On the other hand, I continue to believe
in the importance of civil society in achieving a higher level of compli-
ance with the Inter-American Court’s judgments. The commitment of
civil society and the ways in which this can be channelled into pressurising
the states to comply with the Court’s rulings is a topic that merits further
academic research, and it is an issue that should be thought about by
social and political actors. Lastly, the suggestion that the Court should
develop further the use of Article 65 is certainly a realistic possibility. It
only depends on the will of the current judges to discuss and agree on the
criteria that should be followed in deciding the submission of a particular
case to the consideration of the General Assembly. This could improve
the level of compliance with the Court’s judgments and it could become
a legacy that the current composition of the Court leaves to its successor.
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Inter-American System of Human Rights
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The OAS has two institutions that were designed to protect civil liber-
ties in the Americas.! These are the Inter-American Commission and the
Inter-American Court. The Commission is charged with providing gen-
eral supervision over human rights in the region; the Court, as its name
suggests, decides cases in which some country in the OAS has allegedly
committed a violation of human rights. The oversight function of the
Commission may involve any country that is part of the OAS; the jurisdic-
tion of the Court, on the other hand, is limited to those member states
that have accepted its jurisdiction.?

Both the Commission and the Court have a role in deciding cases
on the violation of human rights. The Court hears only cases that the
Commission brings to its attention; and the Commission also takes part in
the litigation. The social and political context in which these institutions
operate is a difficult one; many countries subject to the jurisdiction of the
Court have had very unstable and undemocratic governments; and some
have gone through periods in which governments have perpetrated mass
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crimes, or directly or indirectly supported mass murder.® The jurispru-
dence of the Court contains rulings that order very concrete and detailed
remedies to mitigate human rights violations. The Court has also exer-
cised the authority to monitor closely the implementation of its rulings,
and usually requests states to report on compliance.* But compliance is in
fact an issue. The Court is fairly activist—at the decisional level. It has less
success in getting countries to do what it takes to carry out the Court’s
decisions. The European Court of Human Rights has had more success
in this regard.> However, it functions in a much more stable democratic
context than its Inter-American counterpart.®

A recent study by Alexandra Huneeus demonstrates how little impact
the Inter-American Court actually has. She finds that rulings that require
money compensation are complied with over half of the time; decisions
that request legal reforms are implemented around 10 % of the time; and
judgments that order the state to investigate and punish those respon-
sible for crimes are never fully complied with.” Huneeus also suggests that
states are less likely to comply when the implementation of the Court’s
decision involves many actors,® which leads her to conclude that the Court
should engage more with the institutions that compose the local justice
system.” Along similar lines, Cavallaro and Brewer, who also mention lack
of compliance as a problem, feel that the Court could be more effective in
promoting human rights practices within states if it partnered with local
activists and progressive officials in order to improve the implementation
of its rulings.!®

The compliance problem suggests that the Commission and the Court
have not really made a mark on the legal culture of Latin American coun-
tries; these institutions hover in the shadows, only dimly perceived as rel-
evant. The human rights movement and consciousness of human rights
arc key elements of modern legal culture.!! However, the menu of rights
varies considerably from place to place; the consciousness of what is a
human right, and how it is to be enforced, is both historically and cultur-
ally contingent.!? There is no question that the human rights culture has
flourished in the late twentieth century and into the twenty-first. Country
after country has adopted new constitutions; and these constitutions typi-
cally include bills of rights, and provide for judicial review. Many countries
in Latin America have either established a separate court to perform this
function or granted powers of judicial review to their supreme courts.
Courts are crucial institutions in the human rights culture; they are for-
mally responsible for making these rights a reality. However, whatever the
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state of legal culture, these rights and institutions mean very little with-
out strong structural and political backing. It hardly matters, for example,
what the Cuban Constitution says, or what the Argentine Constitution
said during the period of military dictatorship. If local courts are not
empowered to enforce human rights, one can hardly expect an interna-
tional court to play much of a role.

International courts suffer from an additional handicap. The very fact
that they are international is problematic. The USA, for example, consid-
ers itself a model democracy; most Americans probably think that their
country is, in this regard, as close to perfect as one can get. Foreign inter-
ference is decidedly unwelcome. The USA has not signed on to the juris-
diction of the Inter-American Court. Other countries in the hemisphere
have decided to stay out of the Inter-American System; and still others, as
soon as they lose a case, pack their bags and leave.!® In the light of these
facts, it seems likely that the Inter-American System has not managed to
take root in the local legal culture to the degree that, say, the European
Court of Human Rights has.

Legal culture is elusive and hard to measure.!* In this chapter we use
media coverage as a proxy for legal culture: imperfect, to be sure, but
better than nothing. We have looked at the treatment of news about the
Inter-American System, through content analysis of a sample of news
reports in four elite newspapers in four Latin American countries. Since
human rights issues sometimes involve complex topics, we have assumed
that elite newspapers are the most likely media to cover it.

The main finding of this work is that media coverage of the Inter-
American System is sporadic and inadequate. In general, elite newspapers
tend to report on domestic issues related to the Commission or the Court
rather than on decisions that affect other countries. In most instances, the
Inter-American institutions are not the main subject of their reports and
there is very scanty coverage of the case law of the Court.

1 BACKGROUND

Brief Description of the Inter-American System

The Inter-American System is a product of the late twentieth century,
the era after the Second World War. The OAS dates from 1948; the
Commission came into existence in 1959 as part of the same impulse
that gave rise to the American Declaration of the Rights and Duties of
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Man, adopted in Bogota in 1948.!°* The powers of the Commission were
also shaped gradually, with the adoption of several international human
rights instruments. Seven commissioners sit on the Commission. They
are supposed to act as individuals; not as representatives of a country.
They are elected by the General Assembly of the OAS for a period of four
years. They can only be re-elected once. They meet several times a year.
The headquarters is located in Washington, DC.'® The mandate of the
Commission is very broad. It includes, among other things, receiving and
analysing individual petitions that claim specific violations of human rights
in the region. These can eventually reach the Court. The Commission can
also carry out onsite visits to evaluate the human rights situation in a coun-
try; it can analyse the general condition of human rights in member states
and publish reports about the situation; and it can raise public awareness
of human rights issues through studies, seminars, reports and so on.'”

The Commission was particularly active in the years when a number of
Latin American countries were under military dictatorship, and it gained a
good reputation during that period.!® It continues to be an active organisa-
tion with a heavy workload. In 2013 it held three regular sessions, adopted
113 reports on individual cases of alleged violations of human rights, and
held 114 hearings and 36 working meetings.' It carried out 6 onsite vis-
its,? referred 11 cases to the jurisdiction of the Court,*! requested two
provisional measures to the Court for two specific victims,?*? participated
in several hearings before the Court?® and submitted written observations
to reports about country compliance with the Court’s orders,** among
other activities.

The Court was established in 1979, after the ACHR (popularly known
as ‘Pact of San José’), which had been adopted in 1969, became enforce-
able in 1978.2° The Court is an autonomous judicial institution respon-
sible for the interpretation and application of the ACHR.?® It consists of a
panel of seven judges, who are clected by the OAS member states.?” The
Court sits in San José, Costa Rica.?® The OAS has 35 member states but
only 20 of them have formally accepted the compulsory jurisdiction of the
Court.? The Court has three key functions. Its main function is to decide
on disputes that arise when a state which is subject to the Court’s jurisdic-
tion is accused of a human rights violation; it can also monitor compliance
with its decisions.*® The Court can only decide cases that are submitted
by the Commission, which acts as a filter, screening out those cases that
do not deserve the Court’s attention.?! A second function is the power
to order provisional measures if individuals or groups find themselves in
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some sort of extreme situation and need protection; here the Court can
intervene without a formal submission of a case.?? Finally, the Court has
the authority to provide advice, through advisory opinions, to OAS mem-
ber states on issues related to the interpretation of the ACHR.*

The Court is not a permanent tribunal; it has regular meetings dur-
ing the year, at which the judges hear and decide cases. In 2014 it held
five regular sessions and two special sessions.** During that year, 19 new
cases were submitted to the Court,* which held 12 public hearings® and
produced 16 judgments, 13 on contentious cases and 3 on interpretative
requests.?’

Media Coverage as a Proxy for Legal Culture

The media play an important role in modern societies. Much of what
people know, or think they know, about the legal system comes from the
media. Political figures reach the public through the media. The media
are not only a venue through which the public gets information about the
legal system; they can also be an important source of information for legal
officials and practitioners.3

The media influence the legal system by shaping the public agenda, pre-
scribing which topics are important and which are not; and by influenc-
ing how people think about salient issues.?* The media provide ‘frames’
through which we absorb information and interpret reality, including the
reality of the legal order.*® These frames favour certain understandings of
society, typically those held by powerful groups.*!

Little empirical research has been done on the media coverage of judi-
cial institutions, especially outside the USA. In the USA some studies
have explored the ways in which the media frame public understanding of
the Supreme Court of the United States and its work.*> However, news
reports about the Supreme Court, aside from coverage of the judicial
appointment process, are limited and typically focus on specific decisions.
A small percentage of the Supreme Court’s decisions are reported, and
the coverage emphasises the result of the case and little else.** Outside
the USA there is the study by Bogoch and Holzman-Gazit, who inves-
tigated coverage of the Israeli High Court of Justice in two newspapers,
one popular and one elite. Both of the newspapers gave extensive, positive
coverage of the High Court. The Israeli newspapers reported not only
on the outcome of cases but also news about other stages in the litiga-
tion process. In Israel the media helped to reinforce the idea of the High
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Court as a powerful institution that guarantees and protects democratic
values.** We build on this body of literature to analyse the coverage of the
Inter-American System.

2  METHOD

The objective of this study is to explore how the Latin American media
report the work of the Inter-American System. In particular, we are inter-
ested in understanding how deep or complex is the coverage of the sys-
tem and whether there are important regional variations. As we explained
before, media coverage of legal institutions is one window on the legal
culture with regard to those institutions. Accordingly, we collected infor-
mation from articles in four different elite newspapers published in four
different Latin-American countries.

The four countries are Argentina, Chile, Mexico and Venezuela. All
are important regional actors, all of them are, or were, part of the Inter-
American System and all of them have a national press that, we expect,
should be capable of covering the system. These countries give us a good
deal of geographic diversity. They also have different histories and tradi-
tions and, more important perhaps, in all four, local political forces have
some kind of confrontation with the system. Moreover, each had available
a newspaper that we could access via an online database.

From each of the countries we selected one major newspaper and col-
lected detailed information about the way the newspaper covered the
Inter-American System. We reviewed articles published in La Nacién for
Argentina, in El Mercurio for Chile, in Reforma for Mexico and in E/
Nacional for Venezuela. We selected these publications because they are
among the most important national elite newspapers in their countries,
widely circulated, widely read and, as important national newspapers, cov-
ering the widest variety of topics.

For each of the four, we collected information from three different
years: 2009, 2011 and 2013. The objective was to cover a period broad
enough to give us a better picture of media coverage of the Inter-American
System in the four countries. Taking a single year might have skewed the
data if some particularly salient case or event occurred in that particular
year.

We used the Lexis online database of world news. For each newspaper
and each year we searched for three key terms that are generally used to
refer to the Inter-American System.* For all of the articles we recorded



MEDIA REPRESENTATIONS OF THE INTER-AMERICAN SYSTEM OF HUMAN... 63

Table 4.1 Total number of articles for each newspaper

Avrticles reviewed

2009 2011 2013 Total
El Mercurio 6 11 12 29
El Nacional 65 83 72 220
La Nacion 16 19 33 68
Reforma 52 120 64 236

the name of the newspaper and the date when the article was published.*
Then we coded information from one out of every two articles that men-
tioned the Inter-American System.

In addition to the newspaper and date of publication, for all of the
articles in the database for which we collected detailed information, we
gathered data on the following set of variables: title of the article, type of
article, whether the issue that the article covered was domestic or inter-
national, whether the article referred specifically to the Inter-American
System, which of the two main institutions of the system was mentioned
in the article (Inter-American Court, Inter-American Commission or
both), and whether the article made any reference to the case law of the
Court. We were interested in the amount of coverage, the complexity and
sophistication of the coverage, and the type of issues related to the Inter-
American System that attracted the attention of the Latin American media.

Table 4.1 shows the total number of articles from which we collected
detailed information for each newspaper, for the years covered in the study,
and the totals. Information was gathered from 553 articles (Table 4.1).%”

3 FINDINGS AND DI1scuUssIoN

The results are, in a way, discouraging. The findings show that, in general,
newspapers in Latin America pay little or no attention to the work of the
Commission or the Court, except when the issue directly involves the par-
ticular country. Additionally, coverage tends to be superficial; it is limited to
reporting certain basic facts with little or no analysis. Finally, in not a few
cases, the articles showed a certain amount of confusion about the differ-
ences between the two institutions that make up the Inter-American System.

First, as Table 4.1 shows, there is great variation in the num-
ber of articles about the system published in each of the newspapers.
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The differences between, on the one hand, E/ Mercurio (Chile) and, on
the other, Reforma (Mexico) and E/ Nacional (Venezuela) are remarkable.
El Mercurio (Chile) published approximately a tenth of the number of
articles that Reforma (Mexico) and E/ Nacional (Venezuela) published on
this topic.*® La Nacién (Argentina) published twice as many articles as E/
Mercurio (Chile). Nonetheless, this number is very small when compared
with the number of articles published in the Mexican and Venezuelan
papers.

There is, of course, no automatic connection between the number of
articles published and the complexity of the media coverage. The quality
of the coverage is fundamental. Nonetheless, it is worth mentioning that
a reader of E/ Mercurio (Chile) who read the entire newspaper every day
during the whole three years that this study covered would have read fewer
than 60 articles on the Inter-American System. The situation would not
have been that different in the case of a reader of La Nacion (Argentina).
For these two newspapers, the system certainly does not loom very large.

Reforma (Mexico) had a clear peak in reporting in 2011. A series of
major decisions went against Mexico towards the end of 2009, and this
had an important domestic impact over the next two years. For the other
three countries the number of articles about the system remained rela-
tively constant throughout the three years.

Unfortunately there is no clear baseline for comparison—no way we
can measure the work of the Latin American media against the work of
the media in other places and at other times. This is something that could
use further exploration. We can say, however, that compared with media
coverage of domestic high courts, the number of articles that we identi-
fied is very small. We also did a quick search of coverage of the European
Court of Human Rights in E/ Pais, one of Spain’s elite newspapers, using
key terms similar to the ones used for the Latin American media. We
found that the European Court of Human Rights is reported much more
prominently in E/ Pais than coverage of the Inter-American System in the
Argentinean and Chilean newspapers. However, the number is close to the
total articles identified in the Mexican and Venezuelan newspapers. One
caveat, though, is that the European Human Rights System does not have
an institution comparable to the Inter-American Commission; all of the
coverage in El Pais refers to the European Court of Human Rights.

One indicator of the depth of coverage is the type of article. News
reports are, in general, descriptions of facts that in some cases involve
some form of brief explanation or contextualisation but usually do not



MEDIA REPRESENTATIONS OF THE INTER-AMERICAN SYSTEM OF HUMAN... 65

Type of Article
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Fig. 4.1 Types of article concerning the Inter-American System

include much in the way of analysis. The point is mainly to inform the
readers about events rather than to analyse those events or provide com-
mentary. Editorials and op-ed pieces (we lumped them together under the
heading of ‘essays’), and also interviews, offer deeper analysis of issues,
and typically provide comment or reflection on those issues.

We divided our articles into three categories: news reports, essays and
interviews.* As Fig. 4.1 shows, news reports form the overwhelming
majority of articles—more than 80 % in the case of the Mexican paper.
Coverage, as we mentioned, is quite superficial for all the newspapers.
News reports are descriptive without much analysis or commentary. Essays
and interviews, which could provide more depth, constitute a very small
percentage of the articles published. When observed through the Latin
American media, the Inter-American System is, in general, a distant and
rather obscure entity. Newspapers in the region seem to report only basic
facts about the actions of these institutions or conflicts related to them.

The Inter-American System is, of course, a regional system that has an
impact on member countries. For the countries in this study, the system
has both a domestic and an international component. It is domestic when
the actions or decisions of the Inter-American Court or the Inter-American
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Fig. 4.2 Level of domestic and international media coverage

Commission have a direct effect on the particular country. It is interna-
tional when the actions or decisions of the system have an impact on a dif-
ferent country. To observe to what extent the media are interested in the
international dimension of the system, we classified the articles according
to whether they were reporting a domestic or an international issue. Any
issue that directly involved the particular country in which the newspaper is
published was considered domestic; the rest were considered international.

As Fig. 4.2 shows, media coverage is highly domestic. If the story did
not concern the country in which the newspaper was published, it was
very unlikely to appear. For example, more than 90 % of the articles in
Reforma (Mexico) were about a domestic issue. This is remarkable because
Reforma was the newspaper with the most articles in our database. The
Inter-American System is, by nature and purpose, regional; its jurisdic-
tion is supposed to span the whole hemisphere. Yet its regional character
is largely ignored by the media. Only E/ Mercurio (Chile) devoted more
articles to international issues than domestic issues. The total number
of articles in this newspaper, however, was very small, and most interna-
tional issues that it reported were not related to the jurisprudence of the
Court but rather to political conflicts within the system, especially the
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Fig. 4.3 Articles specifically concerning the Inter-American System

conflict between some countries in Latin America and the Commission.
Therefore, even in the case of Chile, the media coverage does not reflect
the regional nature of the Inter-American System.

We also measured whether an article was specifically about the Inter-
American System or if the mention of the system was only minor, second-
ary or incidental. An article covering a new decision of the Court or about
the impact of a report of the Commission would be classified as one that
was specifically about the system. In contrast, some articles mention the
system but do not refer to it in any specific way, or discuss it—for example,
a news report that describes a conflict between an individual and the gov-
ernment and simply notes that one party claimed that the dispute could
eventually end up in the Court.

As Fig. 4.3 shows, in general the news articles do not refer specifi-
cally to the Inter-American System. In La Nacion (Argentina), fewer than
20 % of the articles specifically addressed the system. Even in the case of
El Mercurio (Chile), only slightly more than half of the articles referred
specifically to the system. Figure 4.3 shows that, in general, the coverage
of the system is superficial, and only a very small subset of the articles that
mention it actually focus on it.
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Institution Mentioned
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Fig. 4.4 References to institutions of the Inter-American System

For Fig. 4.4 we classified the articles according to whether the article
talked about the Court, the Commission or both institutions. Interestingly,
we found that in three newspapers the Commission was mentioned in
more articles than was the Court. It was only in Reforma (Mexico) that
the Court was mentioned more than the Commission.

As we mentioned before, the Court is not in permanent, continuous
session. Its main function, of course, is to decide cases that are brought
before it. The newspapers we studied report on the Court, for the most
part, only when a decision directly affects the country in which the news-
paper is published. This is not a frequent event. The Commission, how-
ever, interacts more often with particular countries, making visits and
issuing reports. Thus it attracts more local attention than the Court.

Also as mentioned before, only in Reforma (Mexico) was the Court
more often the object of attention than the Commission. This was prob-
ably because of several decisions in which the Court held that Mexico had
violated its international duties. In particular, the Rosendo Radilla case,
which was decided in 2009, had an impact on the Mexican legal system:
it called for significant change in the regulation of military tribunals.?
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Moreover, the Supreme Court of Mexico changed its interpretation of the
basic rules of the Mexican system of judicial review. In other words, the
domestic repercussions of the Rosendo Radilla decision stimulated a num-
ber of articles about the Inter-American Court in the Mexican newspaper.

We also found that coverage of the Inter-American System is not par-
ticularly accurate. With some frequency, articles seemed confused about
the distinction between the Commission and the Court. An article
might mention the one, but the context makes it clear that the article is
really about the other. This situation reinforces the perception that the
system does not loom very large in the world of Latin American media
(Fig. 4.4).%

We also looked to see whether or not the newspapers mentioned the
role of the Court in building up a body of case law. If an article reported a
decision of the Court but failed to mention earlier decisions, we classified
this article as one that did not mention the body of case law of the Court.

The overwhelming majority of the articles made no reference to the
case law of the Court. This was true for all of the newspapers that we
studied. La Nacion (Argentina) had the highest percentage of articles that
made reference to decisions of the Court, but even here the percentage
was less than a third of all the articles.

In short, media coverage of the Inter-American System tends to be
superficial with little or no analysis. The absence of articles that mention
the Court’s jurisprudence shows again that there is no real attempt to
provide sophisticated analysis or reflection about what the Court and the
Commission are doing. With this type of coverage, readers of the newspa-
pers can hardly be expected to develop informed opinions about the work
of the Court and of the system in general (Fig. 4.5).

4 CONCLUSION

The results of our study, reported here, are, as we said, in a way quite dis-
couraging. Newspapers in Latin America pay little or no attention to the
work of the Inter-American System except when a case concerns the coun-
try in question. Even then, coverage is sparse and sometimes confused.
The failure of media coverage is surely a factor which helps to produce
the general obscurity in which the system labours. As we noted, the Inter-
American System, compared with (say) the European Court of Justice
or the European Court of Human Rights, works in a more challenging
environment. The USA and a number of other countries are simply not
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Fig. 4.5 References to case law of the Inter-American Court

subject to the Inter-American Court. Other countries pay attention when
its decisions suit them, and then ignore it when these do not. The Inter-
American Court is a part-time court. Those countries that fall short of
democratic rule can hardly be expected to obey the Court, which, after all,
holds to a vision of human rights to which the regime in some countries
does not subscribe.

These contextual and structural problems contribute to the weak-
ness of the Court. Feeble media coverage might also play a role. It seems
likely that the average Brazilian or Peruvian hardly realises that the Inter-
American System exists. The media in Latin America certainly do noth-
ing to make information about the system accessible. Strong traditions
and a powerful sense of legitimacy are pillars on which successful regional
and international tribunals rest. The Nuremberg trials, after the Second
World War, were headline news; they were filmed, debated and discussed.
The European Court of Human Rights is a forceful and respected institu-
tion. Perhaps some day the Inter-American System will attain this posi-
tion. But, as of now, it works in the shadows. It would be interesting
to know whether other new international tribunals—the International
Criminal Court, for example, or the international tribunals for Rwanda,
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Cambodia and the former Yugoslavia—suffer from the same obscurity in
Latin America, and elsewhere in the world.

Since the media ignore all but the most locally relevant cases, the public

in Latin America have no idea of the work of the Inter-American System:
the doctrines that it has developed and the ways in which it interprets the
hemispheric charter. There is a scholarly literature (fairly formalistic), but if
the Inter-American Court and the Inter-American Commission are devel-
oping an important body of law on human rights, its doctrines have little
hope of penetrating deeply into Latin American legal culture. In this regard,
too, the Inter-American System differs from the European regional system.
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Certainly the very limited coverage of the Inter-American System
makes it difficult for the journalists working for Latin American
newspapers to develop the technical knowledge necessary to accu-
rately report on the work of the Inter-American Commission and the
Inter-American Court.
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CHAPTER 5

The Evolving Relationship Between Law
and Development: Proposing New Tools

Helena Alviar

The relationship between law and social transformation has been a part of
theoretical and academic debates for a very long time. Some legal theorists
consider law a closed, formal, rational system which works in order to arbi-
trate the disputes that emerge among individuals, as well as the conflicts
between citizens and the power of the state. From this perspective, law
is not an agent of social transformation but merely a frame within which
human interaction occurs. For other academics, law can and should be
used as an engine for economic, social and political change. This instru-
mental view understands law as an open, flexible system that is, and should
be, constantly influenced by external issues such as sociological phenom-
ena, resource distribution goals, and national and historical contexts.

The literature regarding law and development is clearly framed within
this second approach. Nevertheless, exactly how this interaction should
occur is a topic that has been widely debated since the second half of
the twentieth century. The field has been characterised by the search for
answers to questions such as: Should law be an instrument for economic
development? Is economic development intimately linked to a specific
view of law? When does law promote or hinder economic development?
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These queries are not only important from a purely academic or theoreti-
cal perspective but also have been extremely relevant for policy-makers in
the Third World.

There have been, broadly speaking, three methods of addressing these
issues. The first I shall call the purely instrumentalist one. This approach
assumes that economic policies can easily be translated into legal tools and
institutions. Since the mid-1950s, this purely instrumental interpretation
has been characteristic of many technocrats and policy-makers in the Third
World.

Then there is the instrumentalist law-centred approach, which has
1960s and 1990s adaptations. According to the 1960s model, transform-
ing the legal system is a prerequisite to achieving a correct framework that
will enhance the conditions in which economic development happens.
This transformation of the legal structure should entail the establishment
of a classic liberal legal system as well as the strengthening of the techno-
cratic executive branch and centring the importance of public administra-
tive law. This in turn would serve as the basis for development. During
the 1990s the centrality of law was exemplified by the Rule of Law project
promoted by the World Bank.! As was the case in the 1960s, this version
of the law-centred approach considers legal transformation as a funda-
mental first step towards achieving economic development. Nevertheless,
it is a critique of what was understood as the excesses of a powerful execu-
tive and an administrative public law-centred approach. As a consequence
of this critique, during the 1990s, various reforms were introduced that
aimed at the consolidation of private law in order to secure market transac-
tions, as well as supporting the judiciary in order to restrain the state and
facilitate the free exchange of goods.

For these two last approaches, law is understood as both a frame and an
instrument. In the 1960s it was a frame to set in place a classic liberal legal
system and an instrument to promote Import Substitution Industrialisation
(ISI). In the 1990s it was a frame to secure market transactions and an
instrument to promote the free market and export-led growth.

These three perspectives share a view of the relationship between law
and economic development as direct: once your economic development
goals are clear or the benefits of legal transformation are evident, these
ideas can easily be translated into legal texts.

In my opinion, these perspectives underestimate the dynamic ways in
which law and ideas about economic development interact. In the dialogue
between economic and legal technocrats, there is a range of theoretical
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interactions happening, which make the translation of objectives much
more complex. I take the word ‘translation’ as an insight provided by
David Kennedy in his article ‘Law and Development Economics: Toward
a New Alliance’. According to him, the use of the word ‘translation” fore-
grounds the difficulties that must be surpassed in order to apply any legal
or cconomic goal.?

The objective of this chapter is to provide a different set of tools to
interpret what I call the dynamic interaction between policy-makers,
economists and lawyers. To do this there are three sections. In the first, I
describe in greater detail the instrumentalist approaches mentioned above.
In addition, I will set out a series of examples from the Colombian con-
text. The second section provides a description of the dynamic approach
I am proposing. It will both outline the difference with instrumental
approaches and explain the landscape of the elements that the dynamic
approach includes. Finally, I will present some conclusions and propose
possible research avenues.

1 THE PURELY INSTRUMENTALIST APPROACH: LLAW IN
THE MARGINS

As I described in the introduction, many policy-makers in the Third World
have understood that economic development goals can easily be translated
into legal instruments. In a way, this perspective assumes that the law is
a malleable device that can easily contain broader economic development
objectives. From this point of view, whatever the definition of develop-
ment is, ISI or export-led growth should be the guiding principle and the
legal system should reflect this. As a consequence, the transformations that
are needed are set forth mainly through administrative law, and their inter-
action with the rest of the legal system (constitutional law, case law etc.) is
not taken into account. In addition, it is assumed that because technocrats
have a more precise knowledge of economic development goals, the other
branches of government should be deferential to their policy design.

In the Colombian context, the golden era of the purely instrumentalist
approach was the period from 1960 through to the late 1980s. I am not
saying that this view does not exist today among a range of policy-makers;
I am arguing that during the late 1960s the understanding that law was
an instrument was easily defended, given the relevance that public admin-
istrative law had for the development agenda. As a matter of fact, in 1968
there was a fundamental constitutional amendment, which significantly
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increased the power of the president and his capacity to regulate the
economy through administrative law. This constitutional amendment was
guided by a very particular definition of economic development, which in
general terms interpreted growth as a consequence of industrialisation. In
order to industrialise, a country with the characteristics of Colombia had
to design a set of protectionist measures that in turn would strengthen
local production. In addition, and in order to increase the demand for
goods being produced nationally, a degree of resource redistribution was
necessary through state subsidy of certain basic goods and by achieving
the goal of full employment.

To do this, the president who led this reform, Carlos Lleras Restrepo,
as well as his aides, thought that serious changes in state institutions were
necessary. This meant restructuring public institutions into a range of pub-
lic and semipublic enterprises (Sociedades de Economia Mixta, Empresas
Industriales y Comerciales del Estado, Establecimientos Publicos) that
shared some characteristics with private sector projects but were run
by the central government technocrats. He decided to attract individu-
als from local and international universities with doctoral-level degrees
and strong technical knowledge to work on deploying the amendment,
regardless of party affiliation.

Indeed, according to academics writing in this period, the adminis-
trative reform of 1968 tried to promote a more centralised, apolitical,
technocratic institutional setting through the creation of a range of state
enterprises and the strengthening of government in order to handle eco-
nomic matters. In accounts of the debate surrounding the constitutional
amendment, members of the Congress of Colombia assumed that this was
a project of a technical spirit and as a consequence it did not have ideologi-
cal implications in political parties” doctrine.?

For example, a leading administrative academic, Jaime Vidal Perdomo,
said that this meant centralising power and translating economic develop-
ment goals into governmental regulation:

Taking into account the difficulties posed by economic management, the
speed of the phenomena produced by economic factors, and the greater
government experience in this field, this 1968 amendment substantially
changes the former scheme and gives way to a new and more flexible legal
system providing additional power to the executive branch in order to: orga-
nize public credit, accept national debt and decide on its payment, regulate
exchange and international trade and modify customs duties, tariffs and any
other customs-concerning regulations.*
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Therefore, and as the above quote suggests, the 1968 amendment led
to important changes, such as broadening the capacity of the executive
power to intervene in the economy. Some scholars have even compared
the Colombian president to a demigod, who had extended his presidential
power especially with the constitutional reform of 1968.° Indeed, even
though the 1886 Constitution® explicitly allowed the president to use
decree laws during specific periods and on particular subjects that were
defined by law,” there are various examples of the president pushing the
limits of that power by intervening in the economy, especially after the
constitutional reform of 1968.%

Among these one can observe the president’s ability to declare a state of
economic emergency, which allowed the executive to intervene selectively
in specific areas of the economy to prevent crises or facilitate development
plans. During this economic or social crisis, the president could use these
emergency measures to raise revenue and adopt short-term economic plans.’

The amendment adopted in 1968 also widened the scope of govern-
mental authority by giving the president control over the national budget,
revenues and expenditures. It made economic planning constitutionally
mandatory.!® Economic planning, with the implementation of the policies
established in the National Planning Department, led to a range of private
cconomic activities.!! It allowed the executive to intervene in specific arcas
of the economy in order to facilitate development plans.!?

In addition, the constitutional amendment included the protection of
both free enterprise and private initiative with a strong government inter-
vention in the general direction of the economy. This direction of the
economy included production, distribution, use and demand of goods
and services through centralised economic planning.!® It also authorised
the government to take part in the economy by controlling wages and
salaries in both the public and the private sectors.! Finally, it allowed the
president to directly intervene in the functioning of the central bank.!®
According to another leading legal academic writing at the time,

The essence of the 1968 reform lay in the reduction of Congress’s power to
organize the national budget and to control the planning policies guiding
the economic activity of the state. With this reform, the process of over-
whelming growth of presidential power reached its crowning point.!¢

There was such concentration of power that even the judicial branch
protected it. In a 1972 ruling, the Supreme Court of Colombia argued
that a law, which set up a publicly funded corporation to provide credit
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for agricultural development, violated the exclusive power granted to the
president.!”

In sum, the combination of an increase in presidential power and
administrative regulation, economic development policy was seen as a
technical matter easily translatable into legal regulation:

Then, the reform, as we have already mentioned, is not ideological but
instrumental and has as its center the composition of the public powers,
excepting the jurisdictional one, its functions and the relations among them.
The first aspect does not mean that it does not adjust itself to a State concep-
tion, since it obeys to the inspiration of modernizing the power instruments
to adapt them to the demands of the economic and social development and
of going back to the traditional rules of the democratic game, partially and
transitorily altered by the 1957 Plebiscite.!®

There are many contemporary examples of this classic view. From the
late 1980s until the late 1990s, Colombian development strategy shifted
from promoting industrialisation and full employment to strengthening
the competitive mechanisms of the market as the only suitable way to
achieve economic growth. ISI policies were gradually abandoned in favour
of free trade!” and strong market institutions:

the national economy made a transit from an economic model with an
emphasis on the development of the domestic market, import substitution
industrialization, to a model of opening and internationalization of the
economy. The objective of that process was not only to insert the Colombian
economy into the world market, but also to increase the efficiency of the
economy, through the reduction of the State’s ‘size” and its regulatory func-
tion of the economic process.?’

The abandonment of ISI and full employment as the primary objec-
tives of development policy was set in place through a range of legal
transformations and administrative regulations. Again, the reforms were
motivated by the hope that the new development strategy could casily
be translated into legal instruments, which would be enough to achieve
the new objectives. For example, workers’ benefits were eliminated and
direct state investment in health and education was diminished. Rural
poverty alleviation programmes were greatly weakened. These reforms
were accompanied by the privatisation of the institutional arrangement
that provided social benefits.?! Poverty alleviation policies changed
their macroeconomic status, and became more focalised and defined by



THE EVOLVING RELATIONSHIP BETWEEN LAW AND DEVELOPMENT... 83

microeconomics. Social policy shifted from instruments related to pro-
moting formal and total employment, aiding the rural population,?> and
measures to respond to violence and poverty simultancously,?® to the set-
ting in place of cash transfers originally designed to help out households
in times of structural adjustment.>* All of these reforms were sct forth
through laws and administrative regulations which had as their overarch-
ing goal to transform the structure of the state that was established dur-
ing the late 1960s. As had happened before, the transformations started
out with an idea of economic development (the free market and shrink-
ing of the state) and set it forth through a range of legal and regulatory
changes.

2 INSTRUMENTALIST LAW-CENTRED APPROACH

The 1960s Wave

As I stated in the introduction, another way of interpreting the rela-
tionship between law and development is what I call the instrumentalist
law-centred approach, which has a 1960s version and a 1990s version.
According to the 1960s version, the establishment of a classic liberal dem-
ocratic rule of law was necessary in order to achieve economic develop-
ment. In other words, a specific type of law and legal transformation, on
its own, was a requirement to reach economic development. As a conse-
quence, this specific classic liberal legal model created the conditions for
economic development.?® The set of necessary reforms had nothing to
do with economic development goals or definitions. Rather, they were
concerned with transforming law into a system where law is universally
applied to everyone, citizens influence legal transformation through a
democratic process, there is a clear separation of powers, and judges adju-
dicate according to clearly established rules.

Because legal transformation was so important, legal education reform
had an essential role. As a consequence, there was a range of projects set
in place in many developing countries aimed at changing the way in which
law was thought of and taught. For example, USAID (the US govern-
ment’s development agency) and the Ford Foundation promoted a range
of legal education reforms during the 1960s in Asia, Africa and Latin
America (mostly in Chile, Brazil and Colombia). The main objective of
these transformations was the construction of critical thinking for future
lawyers so that they would inspire profound and ambitious social changes
in the public and private sectors of their countries.?
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Previously I have described this transformation in Colombian legal
education in the following terms:

Specifically, the objective was to transform the understanding and interpre-
tation of law from a closed, rigid system to an open, flexible one that is
influenced and transformed by social needs, economic objectives and public
policy choices. In this sense, and given the depth and complexity of devel-
opment policies aimed at state led industrialization and redistribution, the
transformation of traditional legal education was necessary.?”

In this law-centred approach, it was very clear that along with the set-
ting up of a classic liberal legal system, future lawyers in charge of policy-
making needed to have a different set of tools:

These proposals were directed toward the institutional organization of law
schools, the curriculum, the teaching methods, and the goals of legal edu-
cation. The reforms were in reaction to the general sense that law schools
were failing to provide students with adequate knowledge of their social
and cultural context and were not adapting to the contemporary needs of a
developing society. It was thought that the reforms would produce a revi-
talized law school that equipped its graduates with greater reasoning skills,
greater capacity for comprehension of their role in problem solving, and an
acute sense of the law's relationship to social interests, values and systems.?8

In conclusion, this period was characterised by both the objective of
promoting changes in the legal system which were unrelated directly to
economic development goals and the aim of making these changes per-
manent through the transformation of legal education. The changes that
were suggested focused on the establishment of a classic liberal frame in
which there is a strict separation of powers, formal equality, and where
judges apply the law to both citizens and the government, who follow the
rules. To permanently transform the legal framework, a major overhaul
of the way law was taught was necessary. This transformation involved
shifting from a formalist, text-centred approach to a more open, problem-
solving one.

The 1990s Wave

The 1990s were characterised by a return to the idea that legal transforma-
tion was desirable on its own. An example of this is the increasing interest



THE EVOLVING RELATIONSHIP BETWEEN LAW AND DEVELOPMENT... 85

and research, led by the World Bank, regarding the relationship between
the rule of law and development:

It is widely believed that well-functioning law and justice institutions and a
government bound by the rule of law are important to economic, political
and social development. As a result, practitioners in the development field
have turned increasing attention to reforms intended to improve law and
justice institutions.?’

In its presentation of the idea that legal reform was a necessary pre-
condition for economic development, the World Bank stated that the
1960s experiment had failed because of the lack of an adequate theoretical
underpinning:

The lack of well developed conceptual and empirical underpinnings is a seri-
ous concern, especially in light of past efforts to reform legal institutions-
most notably the Law and Development Movement of the 1960s-that
are widely believed to have failed due to flawed or insufficient theoretical
foundations.?

Therefore, even though during the 1960s it was argued that legal
reform was necessary on its own, the link between that and economic
development was not straightforward. Starting in the 1990s, this link was
strongly supported by the insights provided by institutional economics. In
very broad terms, this meant that Third World countries would enhance
development if a set of institutions worked efficiently. One of these institu-
tions was a functioning judiciary. The World Bank describes this link on its
website in the following terms:

One reason the development community is fostering legal and judicial
reform is the belief that, beyond their intrinsic worth, such reforms will help
improve economic performance. This belief in the power of legal and judi-
cial reform to spur economic development is supported by a growing body
of research showing that economic development is strongly affected by the
quality of institutions-including the quality of a nation’s legal institutions.3!

Law was once again in the spotlight. What were understood to be
meaningful legal institutions differed slightly from the description of the
1960s. The 1990s version of legal transformation included the strength-
ening of private law in order to secure transactions and to avoid legal



86 H.ALVIAR

unpredictability, the guarantee of clear property rights, and increasing the
importance of judges in order to restrain the state and facilitate market
operation:

Indeed, current research suggests that the capacity of national institutions to
protect property rights, reduce transaction costs, and prevent coercion may
be decisive in determining whether economic development takes place.??

As a consequence, local legal reforms were aimed at this objective.
An example in Colombia would be the unending reforms intended to
strengthen the judiciary and make it more efficient, as well as to pro-
mote access to justice. Some of these reforms took place during the 1990s
with significant support from USAID, through the Justice Reform and
Modernization Program.??

To summarise, the 1990s brought a surge in the understanding of law
as being essential to economic development. The similarity with the 1960s
approach was that it understood legal reform, on its own, as a necessary
condition to reach economic transformation. Nevertheless, the differences
were also striking. First, there was a greater interest in providing an eco-
nomic theoretical background, and this came in the form of institutional
economics. Second, and as a consequence of the relevance of institutions,
many reforms included the strengthening of the judiciary.

3 THE ELEMENTS OF THE DYNAMIC APPROACH

The relationship between law and economic development continues to
be an clusive topic, notwithstanding the different perspectives described
above. In my opinion, there is a range of interactions taking place that
have not been adequately analysed and for this reason I propose unpack-
ing this relationship with a set of tools that foreground the theoretical
dialogue taking place between economists and lawyers.

As a consequence, it is essential to understand the basic assumptions
that both lawyers and economists have about law, and how these cre-
ate biases and distribute resources. David Trubek and Marc Galanter
were among the first academics to engage in the study of what these
assumptions are and how they work. In the article ‘Scholars in Self
Estrangement: Some Reflections on the Crisis in Law and Development
Studies in the United States’; they describe this analytical impulse in the
following terms:
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In the early years of the law and development movement many scholars and
assistance officials shared a tacit set of assumptions about the relationship
between law and development. In this section we shall set out the basic
presuppositions of this paradigm—which we shall call “liberal legalism”—
in the form of a series of propositions about the role of law in society and
the relationship between legal systems and development. Only by making
the tacit assumptions explicit can we understand and examine the ideas that
shaped the early law and development efforts. The task of turning presup-
positions into propositions, however, is a difficult one. Although the basic
elements we seek are fundamental, they are also hard to uncover. The analyst
must strive to make them clear and explicit, without at the same time dis-
torting or caricaturing them.3*

This interaction between ideas about law and its role in society with
economic development goals is constantly evolving. The changes come
from shifts in laws, institutions, styles of legal reasoning and their interface
with market-oriented ideas of development or state-led industrialisation.

To acquire a more complex understanding of the exchange that is tak-
ing place, there is a set of issues that must be fleshed out. First, a detailed
unpacking of the set of ideas that underlie the role of law in society is nec-
essary. This means understanding what idea of law is in the background of
both economists and policy-makers. Do they believe that law is a neutral
frame that regulates market transactions or that it is an instrument to pro-
mote social transformation and redistribution? Each one of the answers
to these questions will deploy a different view of the power of the judi-
ciary, the executive branch or the Congress of Colombia. In addition,
background definitions of liberty and equality are essential to limit the
possibilities of any legal reform. Finally, this step in the analysis entails
understanding the multiple ways in which legal transformations as well
as theories about law have shifted historically, more or less in the style of
Section 1.

Second, it is essential to understand the multiple ways in which law
structures the market. In the US legal tradition, Robert Hale was one of
the first legal theorists to explain to what extent the market is not a natu-
ral entity but is determined by legal entitlements that are far from being
neutral.® Duncan Kennedy brilliantly summarises Hale’s contribution in
the following terms:

In the 1920s and 1930s, the legal realist institutional economists, and most
particularly Robert Hale, worked out an analysis of the role of law in the
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distribution of income between social classes. That analysis retains its power
today. The basic idea is that the rules of property, contract and tort law
(along with the criminal law rules that reinforce them in some cases) are
‘rules of the game of economic struggle.” As such, they differentially and
asymmetrically empower groups bargaining over the fruits of cooperation
in production.®®

This idea is extremely enlightening for thinking about law and devel-
opment. David Kennedy clearly expands it to topics that are frequently
mentioned in the literature regarding the field:

The turn to law is important. Capital is after all, a legal institution- a set
of entitlements to use, risk and profit from resources of various kinds. Law
defines what it means to ‘own’ something and how one can successfully
contract to buy or sell. Financial flows are also flows of legal rights. Labor
is also a legal institution—a set of legal rights and privileges to bargain, to
work under these and not those conditions, to quit, to migrate, to strike, to
retire and more. Buying and selling are legal institutions—rooted in what
it means to own or sell in a given legal culture, in the background legal
arrangements in whose shadow people bargain with one another over price.
Markets are built upon a foundation of legal arrangements and stabilized by
a regulatory framework. Each of these many institutions and relationships
can be defined in different ways-empowering different people and interests.
Legal rules and institutions defining what it means to ‘contract’ for the sale
of ‘property’ might be built to express quite different distributional choices
and ideological commitments. One might, for example, give those in pos-
session of land more rights—or one might treat those who would use land
productively more favorably.?”

The third step entails describing, in a detailed form, the interaction
between different branches of government when targeting a development
policy. This means understanding the different ways in which legislators,
judges and members of the executive branch act in order to structure a
specific goal. Within this description it is important to foreground the
choices that policy-makers, legislators and judges make about the best
way to reach a development goal. It is not obvious that a development
policy should be naturally pursued through administrative law. It could be
designed as the creation of a set of incentives in the private sphere.

The fourth tool is related to unfolding the contradictions and clashes
between economic policy goals and constitutional provisions such as social
and economic rights. As I described in section 2.2, during the 1990s one of
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the economic development goals was to reduce the size of the state, weaken
its role in the distribution of resources, and understand the market as the
most efficient and neutral way to allocate goods in society. Even though
this was the development goal, the removal of welfare-style policies faced
important local existing constitutional restrictions. As a matter of fact, pri-
vatisation and the elimination of subsidies were framed within a constitu-
tion that includes a generous bill of social and economic rights. Therefore
social and economic rights, including special provisions that demand from
the state an obligation to guarantee human dignity, and to provide educa-
tion, health and access to land property to all the population, provide a
backdrop against which any social policy must interact. As a matter of fact,
then, the Constitution had a very determinant effect on the content of the
norms, the type of regulation established and the role of the judges. In
other words, the 1991 Constitution has provided a frame for both execu-
tive branch technocrats and legislators, in terms of targeting social policies,
aiming to reach universal coverage in health®® and education,® as well as
guaranteeing a minimum wage*? and access to land property, among others.

4  FmNaL THOUGHTS

The objective of this chapter is to analyse diverse historical approaches to
law and development, providing examples from the Colombian context.
This analysis is provided in order to start to think about the limitations
that these approaches have had in terms of both transforming societies in
underdeveloped countries and constructing a theoretical bridge between
lawyers and economists.

The chapter provides a few tools that could start to pave the way for
this dialogue. In the future, these insights could be used to study topics
that have captured the imagination of both economists and lawyers, such
as property or social and economic right, from a comparative perspective.
This comparative perspective should include countries with diverse politi-
cal regimes, including leftist progressive regimes and those more to the
right in Latin America.
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CHAPTER 6

Transnational Legal Indicators: The Missing
Link in a New Era of Law and Development

David Restrepo Amariles

At a recent event in New York University, a member of the World Bank’s
Global Indicators Group presented the updated results of regulatory and
legal reform projects associated with the Doing Business indicators.! The
consolidated figures were impressive. Among others, she reported that
since 2003, more than 50 economies have formed ‘Reform Committees’
around the results of Doing Business indicators, most often at the inter-
ministerial level or reporting directly to the president or prime minister. In
the same period, governments implemented more than 600 legal and reg-
ulatory reforms also informed by Doing Business indicators. For instance,
Peru has pursued reforms since 2008, seeking to facilitate the creation
and development of new business corporations. The World Bank’s Global
Indicators Group reports the elimination of four procedures that cut in
half the time needed to create a new business. As a consequence, Peru
escalated 13 positions in the ‘starting a business’ rank, moving from
102 in 2008 to 89 in 2015.

The seemingly successful strategy of the World Bank Group to advance
business law reforms through Doing Business indicators reflects a wider
transformation in the way international organisations design, promote and
implement legal and regulatory reforms today. This chapter argues that
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legal indicators mark the beginning of a new era of law and development
policy characterised by the use of performance measures with governance
purposes. In particular, it shows that as law progressively became a sub-
stantive field of development policy it also became increasingly shaped
and disciplined, alongside other fields of development policy, by measure-
ments and indicators.

The chapter is divided in three sections. First, I trace the origins of
indicators in law and development policy following David Trubek and
Alvaro Santos’ moments of law and development. Second, I bring forth
the shift towards governance in development policy in the early 1990s,
and the rating of law as a substantive field of development policy subject
to performance measures. Third, I discuss two possible implications of
the shift towards indicator-based legal reform in law and development
policy—namely, (1) the emergence of an evidence-based practice of legal
reform; and (2) a mathematisation of its concepts and drivers.

1 TRANSNATIONAL LLEGAL INDICATORS AND THE AW
AND DEVELOPMENT MOMENTS

The law and development idea is certainly older, wider and more complex
than David Trubek and Alvaro Santos have recently suggested.? These
authors provide an orthodox account which covers predominantly the
post-war period, views the law and development movement from a typi-
cally US perspective, and focuses mainly on the geographical region of
Latin America. This account overlooks earlier waves of the intellectual
project of law and development in modern history, such as those that
France, the Netherlands and the UK carried out as colonial powers in
Africa, Asia and the Caribbean several centuries ago. Moreover, it fails
to account for the different narratives of law and development existing
around the world, and especially those which highlight the local views and
legacies in the relationship between law and development, and give greater
relevance to unofficial law.

Nonetheless, Trubek and Santos’ account is probably the most critical
and complete analysis of contemporary debates in the USA about law and
development. In this section, I trace and characterise the role of indica-
tors and performance measures in two of the three moments in which
they divide law and development policy in the post-war period. I show
in each of them that development organisations such as USAID and the
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World Bank conducted initiatives seeking to quantify the performance
of state legal systems, and occasionally to link it with socioeconomic
performance.

The First Moment of Law and Development: USAID and SLADE

With the process of decolonisation in the 1960s, law was increasingly seen
as a significant tool in the discourse of development agencies. According
to Trubek and Santos, development policies from the 1950s until the
beginning of the 1980s focused on the role of the state in managing the
cconomy and transforming traditional sociceties.? In this first moment, law
was an instrument used to modernise newly independent states, create for-
mal structures for macroeconomic control in developing and independent
states, and promote social change.*

The USA played a significant role in shaping development policy and
financing the production of legal measures. At the end of the Second
World War, the World Bank, the main development international organ-
isation today, lacked the resources to conduct research on the impact of
reforms. Additionally, it had not yet rated law as a developmental disci-
pline, and thus legal reforms had little weight in its budget.® The global
development agenda in the 1960s was largely set and financed by the USA
through USAID, which was and remains a key instrument of US foreign
policy.

Most likely the first large-scale empirical and comparative research
in the field of law and development took place in the 1970s. John H
Merryman and Lawrence Friedman launched the ambitious Studies in
Law and Development (SLADE) research project at Stanford University.°
After having surveyed the field, they concluded that the main weakness
of research in law and development was the lack of a solid empirical base.
Merryman and Friedman requested a grant to USAID with the purpose
of developing a ‘new body of theory and method—a “social science” of
law and development—to provide the intellectual framework for effective
study, rescarch and decision-making’.” The objective was two-fold. First,
SLADE aimed to produce quantified and comparable knowledge of legal
systems in the form of legal indicators, and second, it intended to explore
the relations and correlations between them and social indicators.®

To operationalise and disaggregate the concept of law for quantifica-
tion, it defined it in terms of legal system—that is, in terms of institu-
tions, processes and actors, and not in terms of rules.” Merryman and his
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colleagues wanted to advance the idea that legal systems could be usefully
described in quantitative terms through these categories. Their definition
was very much in line with the prevailing understanding of law within
the development field, but it contrasted sharply with the view of law as
a system of rules prevailing in legal scholarship and, most particularly, in
comparative law.

SLADE conducted research on the legal systems of Latin America and
Mediterranean Europe for three years. It obtained 26 measurements of
different variables spanning a period of 25 years (1945-1970). Most of
the empirical work relied on fieldwork in each of the countries and on
available national and regional statistics. Unfortunately, SLADE ran out of
funding before analysing the data, and USAID turned down a request for
an additional grant. The data collected remains mostly unprocessed and
of little use in academic and policy rescarch.’® Merryman explained that
when SLADE completed the empirical research, USAID had lost interest
in law as a component of development while scholars began to find it more
productive to look elsewhere.!!

The Second Moment: The World Bank and the CPIA

Beginning in the 1980s, the second moment of law and development
experienced the creation of the World Bank’s indicators through the
Country Policy and Institutional Assessment (CPIA). These were the
first transnational legal indicators produced by an international organisa-
tion. In reaction to the Soviet Union’s promotion of state intervention-
ism, Western development agencies preached a view of development in
which growth was achieved by ‘getting prices right, promoting fiscal dis-
cipline, removing distortions created by state intervention, promoting
free trade, and encouraging foreign investment’.!? Trubek and Santos
describe this second moment as ‘law and the neoliberal market’.’® As in
the 1960s, the interest in law in the 1980s was mainly instrumental and
its substantive dimension was much neglected, but the focus was com-
pletely different. In this new context, significant efforts in legal reforms
went to strengthening the rights of property and ensuring the enforce-
ability of contracts.

The CPIA reflects not only the transition from the first to the second
post-war moment of law and development but also an early attempt to
assess the rule of law through indicators. On the one hand, the CPIA
sought to adapt the World Bank’s aid-allocation policy to the changing
political conditions, so it could send the right message to borrowing
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countries and tackle the expansion of communist ideas. On the other hand,
the CPIA was the first attempt by the World Bank to measure legal systems
in a comparative and sustained manner and to relate them to development
policy. They perfectly embodied the idea that law was a formal instrument
to foster a market-based economy.

The CPIA contributed immensely to breaking ground for the creation
of transnational legal indicators as we know them today. First, it set the
conceptual framework according to which law would be evaluated as an
instrument of economic development. It focused neither on processes or
actors, nor did it focus solely on rules. The CPIA introduced the con-
cept of performance, which measures the actual capacity of legal systems
to accomplish certain desirable objectives and functions. Like SLADE,
it abandoned the microperspective usually adopted by legal scholars. It
was not interested in assessing if criminal offences, contract clauses or
administrative acts were correctly defined, interpreted and applied from
a doctrinal perspective. It focused on assessing if legal systems effectively
protected property rights, enforced contracts and ensured legal certainty,
among other things. Good performance was viewed from a global per-
spective and progress evaluated on the basis of the effects that legal sys-
tems produce on the ground.

Second, the CPIA rendered law a measurable and quantifiable concept.
It provided the first systematic, comparative and quantified study of law,
making possible the identification of macrochanges and patterns of legal
systems around the world. From today’s perspective, the CPIA indica-
tors look undeveloped, lacking statistical sophistication and methodologi-
cal rigour. Even with these limitations, the CPIA set the foundation of
the third moment of law and development during which the World Bank
Institute would develop the World Governance Indicators and the Doing
Business indicators.

2 Law AND PERFORMANCE MEASURES: A NEW Era
IN LAw AND DEVELOPMENT PoOLICY

In the 1990s, development policy took a radical turn and embraced the
governance rhetoric. It radically transformed the way in which regional
and international development organisations designed and promoted legal
reform, and, more widely, development policy itself. In this section I anal-
yse the shift towards governance in development policy and the inclusion
of law as one of its substantive and measurable dimensions.
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A New Development Rhetovic: Governance and the Rule of Law

International organisations saw the end of the communist bloc and the
intensification of transnational economic flows as an opportunity to spon-
sor a new rhetoric in which the rule of law embodied the global legal
standards favouring transnational economic integration. Ibrahim Shihata,
former vice-president of the World Bank, was the first to call this new
development rhetoric ‘governance’.* He acknowledged the importance
of the bank’s mission to alleviate poverty and foster economic develop-
ment during the previous decades through lending and development
aid. However, he predicted that institutions within states needed to be
reinforced because economic growth in the following years would come
through the development of the private sector, rather than through the
further expansion of state enterprises.!> Hence Shihata argued that if the
bank wanted to accomplish its ultimate mission, it needed to expand its
range of action beyond economic policies.!®

This reasoning constitutes a key moment in contemporary develop-
ment policy. It built a bridge from ‘plain development policy’ to what
some commentators call ‘governance through development’.!” Shihata
argues that getting involved in governance is compatible with the Articles
of Agreement of the World Bank because the field is free of political con-
sideration. But, additionally, he claims that the World Bank’s involvement
is necessary in order to achieve its mandate. Shihata’s view depoliticises
governance and the rule of law, facilitating the latter’s incorporation in the
new financing system of the bank, which gradually shifted from project-
based to policy-based loans.

For Shihata, the rule of law would function as a magnet to foreign
direct investment (FDI) in developing economies, which in turn would
fuel economic development and contribute to poverty reduction.!® Law
thus became an institutionalised variable in the decision-making processes
of the bank. This shift within the most influential development institution
had important repercussions for states and other international organisa-
tions, which very quickly endorsed the idea that good governance was the
key factor in ensuring economic development.

In 1991, the Council of the European Community issued a resolution
setting for the first time the rule of law, market-friendly regulations and
development in the wider framework of governance.'” In 1999 it was the
turn of the United Nations (UN). Mark Malloch claimed that globalisation
was ‘too important to be left unmanaged’® and recommended linking
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market economies to better governance to ensure that the benefits of glo-
balisation would reach all sectors of society.?! In 2004 the UN secretary
general endorsed Shihata’s proposal and linked governance and the rule
of law. Moreover, he argued that the rule of law was a proper suprana-
tional concept—a sort of acquis international, with autonomous meaning
and existence from national rule of law models.?? The wide acceptance of
the governance and rule of law rhetoric inaugurated the beginning of the
third moment of law and development, and a prosperous period in the
production of legal indicators.

The Third Moment: World Governance Indicators

The main implication of the governance and rule of law rhetoric for law
and development policy was that legal and regulatory reforms were seen
no longer as a tool for economic reform but as an end in itself. This led
development organisations to set a new reform agenda for developing
states, which purported to strengthen and improve law as a whole under
the idea of the ‘rule of law’.?® As with any other dimension of the World
Bank’s development policy, the rule of law, and thus state legal systems,
were subject to the discipline of measurement, performance and numbers.

In 1996 the bank published Performance Monitoring Indicators
Handbook, calling on all of its units to measure progress of the bank’s
projects towards explicit short- and long-term objectives.* In 1998 the
board of governors adopted the Comprehensive Development Framework
to unify the bank’s development strategies. It states in principle four that
‘development performance should be evaluated on the basis of mea-
surable results’.?® The World Bank acknowledges today that turning to
performance measures in the 1990s marked a significant overhaul of its
development policy.?®

These transformations triggered the emergence in 1996 of the World
Governance Indicators (WGIs) and the inclusion of the rule of law as one
of'its six dimensions. The rule of law, set next to proxies accounting for the
economic, political and social dimensions of governance, became a proxy
indicator of state legal systems. The WGIs sought to fill the lack of follow-
up and monitoring instruments in the field of governance as mandated
by the Comprehensive Development Framework. They were the first of
a new generation of indicators customised to the bank’s need to collect
information about the effectiveness of its development policies.



102 D.RESTREPO AMARILES

Above all the WGIs were a means to ensure governance discipline and
accountability from borrowing countries. The World Bank could not
directly intervene in the institutional design of borrowers since, pursuant
to its Articles of Agreement, it would mean entering into political con-
siderations. This new generation of indicators, which also includes Doing
Business and Investing Across Borders, was the missing link of the bank’s
development policy to enhance its governance capacity over national legal
systems and to ensure they were fit, eventually, for the market economy.

In 1999, Daniel Kaufmann, Aart Kraay and Pablo Zoido-Lobatén, the
authors of the WGIs, published the first paper of the Governance Matters
series in which they correlated governance and rule of law indicators with
socioeconomic indicators. They concluded that there ‘is a strong causal
relationship from good governance to better development outcomes such
as higher income per capita, lower infant mortality, and higher literacy’.?”
The study provided strong support for the bank’s focus on governance
and confirmed that the rule of law was a key dimension of development
policy.

Celine Tan has rightly interpreted these changes as a shift towards ‘gov-
ernance through development’.?8 Her insightful study of the World Bank’s
and the International Monetary Fund’s (IMF’s) Poverty Reduction
Strategic Papers shows that development instruments based on measur-
able results have become a normative framework for policy reform at
national levels.? As a consequence, national policy-making is standardised
among countries, which facilitates the role of international organisations
in streamlining local institutions according to international benchmarks
and standards.

3 EviDeENCE-BASED Povricy: THE WAY AHEAD?

The number of legal indicators in the last 15 years has increased dra-
matically. According to a recent study of the Civil Law Initiative, until
the year 2000, only six sets of transnational indicators contained rel-
evant information about state legal systems, in comparison with more
than 20 today.®® Public and private organisations such as the World
Bank, the World Economic Forum, the World Trade Organization
(WTO), the Civil Law Initiative and the Organisation for Economic
Co-operation and Development (OECD), regularly produce and use
indicators to assess the performance of state legal systems. Indicators
also allow them to design, promote and audit the evolution of legal and
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regulatory reforms throughout the world. In this section I foreground
some key features of Doing Business indicators and the WGIs, and
highlight some possible implications of relying on them for conducting
legal reform.

Legal Indicators and Legal Reform in Business Law

Legal reform rapidly became a key focus of the new governance and rule
of law rhetoric. States needed to ensure good ‘fundamentals’ at the local
level to be competitive in the global economy. Perry Kessaris has rightly
noted that legal systems became a component of ‘investment climate’—‘a
“portmanteau phrase” which lumps together law, politics, economy and
infrastructure of a given national or sub-national region’.3! Morcover, if
the rule of law was the bottom line of a good legal investment climate, in
practice, legal reforms extend well beyond its scope.

In 2005 the World Bank’s flagship World Development Report stated
that investment climate improvements required changes to laws and
policies.?? Most initiatives focused primarily on business law. The World
Bank reports in particular to have funded more than 600 legal and judi-
cial reforms in 85 countries, including the drafting of property protection
laws in Albania; anti-trust and anti-dumping laws in Egypt; value added
tax legislation in India; property, secured transactions and company law in
Belarus; commercial, financial and investment laws in Lebanon; and anti-
monopoly laws in Argentina.3?

However, reform alone was not enough. The bank was concerned
with effective reform. Its data showed that 90 % of firms in developing
countries reported gaps between formal policies and what happens in
practice.** John Ohnesorge has rightly pointed out that domestic legal
reforms in the framework of development policy do not take place in a
vacuum.® They unfold through mechanisms ranging from UNCITRAL
(United Nations Commission on International Trade Law) model laws
and WTO treaty-based regimes to externally imposed constraints of loan
conditionality and managerial mechanisms identifying good legal reform
practices and recommending them to countries. Legal indicators adopt
the latter approach. The World Bank, for instance, relies on Investment
Climate Surveys and the Doing Business indicators because these bench-
mark regulatory regimes in more than 130 countries and provide evidence
about what governments at all levels can do to create a better investment
climate.3¢
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The Doing Business project clearly fills a void of quantified legal infor-
mation which international development organisations require to inform
and monitor legal reform in the context of governance.’” Doing Business
indicators claim to provide actionable evidence regarding the specific laws
and regulations that enhance or hinder business activity, and the public
institutions that supported it.*® With that purpose, it makes available to
reformers a database with good practices and benchmarks in most fields
of business law. It also ranks legal and regulatory reforms with proven
records of success or failure, and even more impressive, and probably wor-
rying, it makes available a reform simulator. The latter allows governments
to test, in advance, the impact of legal reforms on their Doing Business
ranking, both at the level of the ease of doing business rank and at the
disaggregate level of each of its variables.® The combination of the above
tools renders national law reformers not only dependent of development
agencies’ data but also accountable vis-a-vis the reform agenda set at an
international level.

Evidence-Based Reform and the Mathematical Turn
in Development Policy

By making available legal information that is comparable over time and
across countries, transnational legal indicators allow policy-makers to spot
systematically legal issues that need reform, design evidence-based legal
reform projects and monitor their implementation periodically. In this sec-
tion I discuss two possible implications that the use of rankings and indica-
tors may convey for the intellectual project of law and development. First,
I show that indicators promote an evidence-based conception of legal
reform that reinforces en passant the idea that there is only one model
of development and only one model of law in development. Second, I
show that legal indicators promote a mathematisation of the values and
drivers of legal reform to the detriment of public debate and democratic
participation.

Evidence-Based Law and Development Policies

Transnational legal indicators have encouraged law and development
policy-making to rely increasingly on evidence. Jeffrey J Rachlinski argues
that this may be a desirable development. ‘Evidence-based law” would
be better law because it would be informed by reality.** Adam Aft, Craig
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Rust and Alex Mitchell, founders of the Journal of Legal Metrics, have also
claimed that law is far from immune to the subjective biases and beliefs
of its observers and practitioners.*! In their view, more empirical data will
chase away anecdotal evidence, popular beliefs or plain factual ignorance,
which in their view often underpin the assumptions and judgments of
decision-makers.*?

An evidence-based approach to law and development policy intends to
provide more accurate accounts of the relations between law and reality,
including the identification of progress made, and to be made, in every
society. It would also call on reformers to conduct impact assessments
prior to and after legal reforms and, more generally, equip professional
decision-makers with the tools to choose a course of action with a proven
track record. In other words, it would aim to ensure that legal reforms are
carried out on solid factual grounds.

However, this enthusiasm needs to be nuanced. From a practical per-
spective, the number of legal and regulatory reforms informed by indi-
cators is still relatively insignificant compared with the number pursued
every year worldwide. From a theoretical perspective, indicators should not
be equated to an unbiased source of empirical evidence. They convey the
political and economic views of the issuers as well as their reform priori-
ties. In particular, legal indicators from the World Bank and international
development organisations tend to promote the idea that there is only one
model of development and only one model of law in development:* a
private-led model where the rule of law is defined as a proxy of legal sys-
tems and its rhetoric is expanded to encompass business law and regulation.
Additionally, they tend to be both selective and culturally biased: selective
because they emphasise those areas of law related to the functioning of the
market economy, and culturally biased because they promote a one-size-
fits-all model of law drawn largely from the institutional setting, mode of
operation, economic qualities and legal culture of common law systems.

For instance, Doing Business indicators assume that there is a causal link
between legal reforms and economic outputs of regulation. The reform
simulator reinforces this shortcoming. First, it presents improvement in
the ranking as the direct result of legal reforms. Yet, in practice, two-thirds
of the variables that Doing Business uses to calculate the rankings relate
to economic outputs. These are nonetheless neglected in the simulator as
changes in the rank are set to depend only on the legal variables. In other
words, the simulator assumes that better economic outputs will follow
from the implementation of regulatory reform.
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Second, the reform simulator rests on the assumption that less regula-
tion is better for economic growth. Vinod Thomas and Xubei Luo reveal
that 7 out of the 10 variables of Doing Business assume that less regula-
tion is better for business, which is a highly controversial and unsettled
theory.** In turn, this is problematic for two main recasons. First, it disre-
gards the fact that regulation can also bring social and corporate benefits.
It depends on the amount of regulation each society starts from and on
its social and cultural conditions. On the other hand, it neglects recent
evidence showing that regulatory vacuums can also lead to the poor finan-
cial performance of economies.* Hence, if overall Doing Business may
provide reformers with some useful data, its all-inclusive reform packages
should be examined carefully.

Indicators and the Mathematical Proceduralisation of Law

As I have explained elsewhere, legal indicators convey a mathematisation
of the legal concepts they measure.*® In the context of policy-making, they
also convey a mathematisation of the purposes of the reform. Indicators
draw on a process of commensuration of legal phenomena generally made
up of three distinct but interrelated stages. First, it disaggregates the con-
cept to be measured into several subvariables. For instance, when Doing
Business measures contract enforcement it defines it in terms of the num-
ber of procedures needed to obtain a judicial decision, the time it takes to
obtain the enforcement and the total cost of the procedure.

Second, indicators quantify each of the different variables. Since legal
phenomena are non-observable in the empirical world, indirect measure-
ments are needed. They allow sociolegal scientists to pose measurement
problems as problems of statistical estimation or prediction.*” The reason
is straightforward. Contrary to phenomena in the natural world, such as
weight or length, most dimensions of the social institution we call law
are not readily quantifiable. Indirect measurements build on a collection
of directly measurable quantities that are ‘believed to reflect the underly-
ing interest to some degree’.*® They rely on mathematical and statistical
techniques to draw abstract variables from the data collected empirically.

The WGI Rule of Law Indicator illustrates clearly the role that math-
ematics plays in the quantification stage of indicators. Kaufmann et al. pro-
duce numerical evidence of the six dimensions of governance, including
the rule of law, through a statistical tool known as the unobserved com-
ponents model.** This allows the combination of the values of variables
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from different data sources into a single score. It builds on the assumption
that each variable provides an imperfect signal of the rule of law that is
difficult to observe directly. Kauffman et al. assume it is possible to write
the observed score of the rule of law in country j based on the relevant
variables in source %, y; as a linear function of the unobserved rule of law
in country gjand a disturbance term ¢,

yi=a,+B (g +¢;) (6.1)

Here, a;, and S, are parameters that map the rule of law in country jin
the observed data in source £, y;.

Third, indicators normalise and aggregate individual variables into a
single score through mathematical operations. Most indicators rely on the
aggregation method of average (or mean) to calculate the estimates. This
means that they claim to describe legal systems at a general level, assuming
the normal distribution of the values obtained. They identify a model of
the legal condition examined—for example, a rule of law standard—and
interpret all deviations as imperfections in the realisation of the model.
The main implication of quantification and mathematical aggregation is
that mathematical operations, such as the method of maximum likelihood
or weighted mean, constitute the object measured at the expense of politi-
cal considerations.

Indeed, the mathematical proceduralisation underlying indicators tends
on many occasions to supersede the argumentative and consensual model
underpinning international law in the mission of defining the form and
content of legal standards with global scope, whether it is the rule of law,
contract enforcement, legal certainty and so forth. Transnational economic
and social actors commonly perceive international dialogue under demo-
cratic conditions as difficult to reach, costly, inefficient and often inconclu-
sive. In other words, the Habermasian model of proceduralisation of law
shows practical weaknesses for development policy. In the context of the
‘audit society’ we live in, mathematical reasoning is gaining predominance
in legal reform because it is seen as a technical, often depoliticised, means
of setting standards and assessing their compliance.*®

Finally, mathematisation opens up new horizons for the governance
of legal systems and the analysis of law. With legal indicators available,
development policy-makers in international organisations can establish
relations between law and other quantified variables, such as poverty,
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economic growth and human development. It allows us to track patterns
and trajectories of legal systems over time and to relate them to social and
economic change. Yet mathematical rationality strips legal phenomena
away from their context and the intrinsic complexity of law as a social insti-
tution. Since this simplification is unavoidable in quantitative comparisons
of sociolegal phenomena, users of indicators need to make sure they are
used only as headlights, and never as ‘go’ or ‘no-go’ signals.

4 CONCLUDING REMARKS

Transnational legal indicators exemplify as much as they intensify the
transformations of the intellectual project of law and development today.
They constitute a clear example of how performance measures and non-
binding policy instruments from international organisations become in
practice truly transnational normative frameworks guiding legal and regu-
latory reform projects locally, and eventually shaping states’ legal systems.
They also confirm the links between development policy and governance,
in which the latter tends progressively to instrumentalise and absorb the
former. In spite of their evident pitfalls and shortcomings of legal met-
rics, law and development scholars should not turn a blind eye to them.
Empirical evidence is certainly preferable to subjective biases and beliefs in
legal reform. The challenge ahead is thus to engage in a sustained critique
and improvement of existing metrics. We must ensure that policy-makers
have access to more sophisticated data and are equipped with the concep-
tual and methodological tools to make good use of them.
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CHAPTER 7

Institutional Bypasses in Brazil: Overcoming
Ex-Ante Resistance to Institutional Reforms

Mariana Mota Prado

Why are some countries rich and others are poor? This question has
challenged academics since the end of the Second World War. After
decades of controversy, recently, development scholars have been con-
verging towards a possible explanation: institutions. In the last decade,
independent judiciaries, efficient bureaucracies and non-corrupt agencies
have taken centre stage in development discourse.! Consequently there
has been a massive surge in development assistance for institutional reform
projects in developing and transition economies.> However, these reforms
have had mixed to disappointing results thus far.? These failures suggest
that scholars in this field may know a lot about functional and dysfunc-
tional institutions but very little about how to transform dysfunctional
institutions into functional ones.*

The purpose of this chapter is to examine how a particular type of
reform, which I call ‘institutional bypass’, may help policymakers to
overcome a prominent obstacle to reforming dysfunctional institutions:
resistance to reforms. Instead of trying to fix dysfunctional institutions,
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an institutional bypass simply creates a parallel institution that performs
exactly the same function as the original institution and competes with
it.> The chapter focuses on ex-ante resistance—that is, resistance that may
prevent a reform from being adopted and that normally takes place at the
design stage. More specifically, either interest groups that benefit from the
status quo are likely to impose obstacles to change (self-interested resis-
tance), or this is done by people who are risk averse and fear the poten-
tial negative consequences of change (cognitive resistance). The chapter
is based on two case studies from Brazil: a bureaucratic reform in the state
of Sao Paulo in the 1990s (Poupatempo) and a police reform in Rio de
Janeiro in the 2000s (Unidade de Policia Pacificadora).

The chapter is structured as follows. Section 1 explains what an ‘institu-
tional bypass’ is and highlights examples of reforms that can be considered
bypasses, such as debt recovery tribunals in India and charter schools in
the USA. Section 2 describes two institutional bypasses implemented in
Brazil: Poupatempo and Unidade de Policia Pacificadora. Drawing from
the Brazilian case studies, Section 3 discusses how bypasses overcome ex-
ante resistance to reforms. I conclude by discussing whether these two
reforms can be considered successful, and what could then characterise a
successful bypass.

1 WHAT Is AN INSTITUTIONAL BYPASS?

Like coronary bypass surgery, in which transplanted blood vessels are used
to create a new circulatory pathway around clogged arteries, an institu-
tional bypass creates new pathways around dysfunctional institutions. An
institutional bypass does not try to modify, change or reform existing
institutions; instead, it tries to create a new pathway in which efficiency
and functionality will be the norm.°

There are three characteristics of an institutional bypass:

1. It keeps the original institution in place.

2. It creates an alternative pathway through which to deliver govern-
ment services or discharge governmental functions (which becomes
an option to those using the services).

3. It tries to be more efficient or functional than the original institution.

One example of an institutional bypass is the debt recovery tribunal
(DRT) in India. DRTs were established by the Government of India under
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an act of parliament (Act 51 of 1993)7 as an executive arm of the govern-
ment. DRTs fall under the purview of the Ministry of Finance, unlike
civil and criminal courts, which are part of the judiciary.® Nevertheless,
the jurisdiction of DRTs partly overlaps with the jurisdiction of regular
courts, offering an alternative pathway to those who want to recover their
debts.” While all the cases brought to DRTs fall under the jurisdiction of
regular courts, the reverse is not true: DRTs do not have jurisdiction over
all cases brought to regular courts; they only provide for the recovery of
debts owned by banks and financial institutions involving at least Rs1 mil-
lion (about US$15,000). This means that these tribunals change a specific
point in the system. Indeed, ‘Debt Recovery Tribunals were established
as the Indian government’s attempt to improve the legal channels for
loan recovery, without overhauling the entire judicial system.”!® However,
some of the expected benefits of faster recovery, such as more and cheaper
loans, do not seem to have been achieved.!!

Another example of institutional bypass is the charter school in the
USA. Charter schools are primary or secondary schools established by
private parties, such as teachers, parents, non-profit groups, universities or
corporations. They are funded with public money and are not allowed to
charge tuition. Students can choose to go to a charter school or to remain
in a regular public school. Charter schools aim to offer better education
than regular public schools, taking advantage of the fact that they are
not subject to the same rules, regulations and statutes that apply to other
public schools. However, their level of success is much disputed in the
academic literature.!?

2 INSTITUTIONAL BYPASSES IN BRAZIL

Institutional bypasses can be found all over the world, and Brazil is no
exception. An example of an institutional bypass in Brazil is a bureaucratic
reform called Poupatempo (‘saving time’)."* In 1997, the state of Sio
Paulo created a one-stop shop for bureaucratic services. In contrast to
the pre-existing system (in which government services were slow, often
plagued by corruption and accessed by the public at multiple service
points), offices of the federal, state and, in some cases, local administration
were placed in one location to provide easy access to a variety of services,
such as requesting a driver’s licence, obtaining criminal records and fil-
ing tax returns. The services were provided more quickly than within the
previous bureaucracy, and largely because of that Poupatempo became



116 M.M.PRADO

the main provider of governmental services within the state soon after its
creation. Starting with one unit in 1997, it had expanded into 18 units
by 2007, providing services to an average of 50,000 people a day or 23
million people a year. By 2012 there were 32 units. Poupatempo provides
the same services that were being provided by the previous bureaucracy in
a more efficient fashion.

Another example of institutional bypasses is the implementation of the
Unidades de Policia Pacificadora (UPPs, police pacification units)— new
police units in the state of Rio de Janeiro.'* The UPP project takes back
territories controlled by drug dealers and criminal organisations, mostly in
low-income neighbourhoods with illegal settlements known as favelas.'®
The project is divided into three stages: occupation; pacification; and the
creation of a UPP.! The occupation and pacification are carried out by an
elite police force called Batalhio de Opera¢oes Policiais Especiais (BOPE,
Police Special Operations Battalion), in some cases with the help of the
army.'” In the third stage, a new unit is created. In 2014 there were 30 UPP
units in Rio de Janeiro providing services to an estimated 400,000 citizens.

UPPs can be considered an institutional bypass because, despite not
being a new formal police force, they operate largely outside the account-
ability structures, burcaucracy and authority of the traditional police.!
This separation may be further reinforced with the creation of a special
accountability unit to investigate and prosecute abuse by and misconduct
of UPP officers.!” This gradual scparation of UPPs from the traditional
police seems to reinforce the idea that UPPs operate as a parallel force.
Moreover, the UPPs are trying to perform the same functions of the tra-
ditional police force in a more effective manner. In this regard, UPPs have
tried to create a respectful dynamic between police officers and members
of the community, known as proximity policing. The strategies to create
proximity in UPPs are mostly training and a system of financial incen-
tives where police officers receive bonus payments if a certain region has
reduced its crime rate and level of police abuse.?’ In sum, UPPs also oftfer
a de facto alternative to those using the services.

3 OVERCOMING EX-ANTE RESISTANCE TO REFORMS

One obstacle to implementing institutional reforms in developing coun-
tries is ex-ante resistance to their creation, design and implementation.
People may resist reforms ex-ante for self-interested or cognitive reasons.
In self-interested resistance, those resisting reforms believe (or are able to
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foresee) that proposed institutional changes will eliminate their privileges,
no longer foster their preferences or not offer them any benefits (material
or otherwise). Cognitive resistance, on the other hand, is informed by a
lack of sufficient information. In this case, the risks (i.e. the lack of any
guarantee that one outcome will prevail over another) or uncertainties
(i.e. the lack of capacity to predict the possible outcomes) are the main
drivers of resistance. These two reasons may not be distinguishable in the
real world, but for our purposes we will analyse each of them in turn.

Self-Intevested Resistance

People who benefit from the status quo may resist institutional change
that is likely to force them to internalise the costs of modifying existing
practice or attitudes. This problem is referred to in the academic literature
as switching costs?! and may be addressed with compensation for the costs
incurred in the transition.?? Self-interested resistance can also be related to
reforms that will impair rent-seeking activities. For instance, people who
receive bribes may actively resist anti-corruption reforms that may deprive
them of these rents. One possible strategy to overcome this resistance is to
strengthen interest groups that will benefit from the reforms.>®* However,
there is no guarantee that those who are willing to promote change will
not be overpowered by those who are resisting it.

Resistance to reforms can be hard to overcome owing to the existence
of two very distinct interest groups. On one hand, there is a scattered,
non-organised mass of citizens who could largely benefit from reforms.
This group faces high transaction costs to organise and demand changes.
On the other hand, there will be a small group of bureaucrats, concen-
trated in one place. This group can effectively organise against the reform
and strongly voice its preferences at a much lower cost. The reduced coor-
dination costs make it much easier for those resisting reforms to succeed.
The prediction is that institutional reforms will only happen if the group
demanding reforms has more power and influence, or if there is a critical
juncture (i.e. an external event that destabilises the current arrangement,
such as a war or a major political crisis). Aside from a critical juncture,
empowering the group that wants reforms and weakening the group that
does not can be a formidable goal.

An institutional bypass may help to overcome such ex-ante resistance
by creating a separate institution that operates in parallel with the dysfunc-
tional one, which creates a very different political dynamic if compared
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to reforms implemented within existing institutions. While a reform in
an existing institution would require reformers to engage in a negotia-
tion process with those operating the dysfunctional institution, the bypass
allows them to avoid engaging in such a negotiation process. By contrast,
if the reforms were happening in the existing institution, it would have
significantly more power to resist.

This may also be the case in the implementation stage: the bypass is a
parallel institution and therefore does not require the full cooperation of
those operating the dysfunctional institution in order to be implemented.
To be sure, some level of cooperation will often be necessary. If nothing
else, reformers will at least need information about internal processes and
mechanisms that will help them to identify problems and try to design
solutions to fix them. In the case of Poupatempo, for instance, reformers
benefited from the expertise of public servants who believed that reforms
would be beneficial to the system.** The same happened with the UPDs:
officers in charge of the units are often officials of the military police that
excelled in training programmes promoted by the Secretaria Nacional de
Seguranga Publica (National Secretary for Public Security, SENASP). Such
programmes promote new ways of thinking about policing. SENASP also
provided training and resources for new UPP recruits and, in many cases,
it deployed a federally trained quick response force, the For¢a Nacional,
to occupy favelas, guarding the space as the state hired and trained future
‘proximity police’ officers.?®

In sum, the two institutions—the pre-existing one and the bypass—
can run relatively independently of each other, making it harder for those
resisting reforms to impose the same obstacles to the bypass’s creation as
they could impose if the changes were happening within the institutions
they are affiliated with. For example, previous attempts to change the tra-
ditional police force, including community-based policing programmes
similar to UPPs, met fierce resistance from police officers.?® Indeed, one
of the earliest and relatively successful community-based policing experi-
ments in the state of Rio de Janeiro remained restricted to a relatively
small area of the city (a low-income neighbourhood known as Pavio-
Pavdozinho-Cantagalo), never being translated into systemic change.?” In
fact, during the scheme’s short existence, colleagues often ostracised the
officers working on the project.?

This is not to say that there is no self-interested resistance in bypasses,
as Poupatempo illustrates. In police stations issuing identity cards, for
instance, certain groups were receiving bribes to expedite the process to
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issue legitimate documents or to falsify documents, and they resisted the
proposal for Poupatempo to issue identity cards. The fact that the reform
was being implemented at a separate institution, however, is likely to have
made their resistance less effective than it would have been otherwise.?

Overcoming Cognitive Resistance

Cognitive resistance is informed by a fear of the risks or uncertainties
related to the possible outcomes of the reforms. Uncertain as to whether
they will be among the winners or losers, or uncertain as to whether soci-
ety overall will benefit from reforms, some interest groups may adopt
a risk-averse position, resisting change. A great deal of this uncertainty
comes from the fact that formal institutions—where most reform efforts
are focused—are influenced by a set of social, cultural and historical fac-
tors. These factors are often referred to as informal institutions®® and they
present a unique set of challenges to reformers because there is a great deal
of uncertainty about whether or not we can ever capture and systematise
this knowledge in a way that allows us to predict, with some level of cer-
tainty, the outcomes of reforms.' As a result, they are often perceived to
be the black box of institutional change.3?

Many scholars have supported the idea that academic studies need to
acknowledge that there is a complex interaction between formal and infor-
mal norms and rules of behaviour, and to develop effective methods to
investigate and understand when and how informal institutions and norms
can reinforce formal institutions, and vice versa.®® The question is whether
it is possible to ever perform this investigation with a level of certainty
that would allow us to overcome political resistance to reforms. In other
words, regardless of how scientific these attempts to systematise and gen-
erate knowledge about the complex interaction between formal and infor-
mal institutions are, they may still be plagued with uncertainties because
complex social determinants of institutional arrangements are rarely ame-
nable to a few, simplified formulas.?*

Many scholars argue that the solution to this conundrum is experimen-
tation—that is, the only way to determine whether or not a reform will
work is by testing it empirically. Empirical testing offers the possibility
of generating information that will dispel resistance based on a lack of
information. More than that, experimentation can actually attract political
support from potential beneficiaries, who are assured, based on the results
of the experimentation, that the benefits of reforms outweigh their costs
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(or not). There are many ways in which experimentation can be structured.
Banerjee and Duflo propose randomised controlled trials, whereas Charles
Sabel subscribes to something more akin to a trial-and-error process.

An institutional bypass may reduce the resistance to reforms that is
simply based on a fear of unexpected results for three reasons. First, it has
demonstration effects. Those who are afraid of change can observe con-
crete results before deciding whether or not to support full-scale reforms.
This is often touted as one of the advantages of pilot projects, and it can
also be a feature of institutional bypasses. In both cases, undoing or aban-
doning the pilot project or the bypass will not generate significant disrup-
tion because the original institution was left untouched.

Second, similar to a pilot project, an institutional bypass allows for
direct experimentation because it offers the same services to the same citi-
zens who use the dysfunctional institution. Thus the experiment is based
on the actual conditions under which a reformed institution would oper-
ate. This is an important difference with an experiment that would be
located in a distinct geographic location (another city, institution or coun-
try) because such experiments do not offer any guarantee that the same
results will be achieved once transplanted somewhere else. Some scholars,
including myself, have argued that countries should explore institutional
reforms in locations with similar social-cultural-historical circumstances to
that where the reform is to be implemented.?® This may reduce some of
the uncertainty, but it is still not as secure (from an informational perspec-
tive) as ‘testing’ the new institution under the actual conditions in which
it will operate, as the institutional bypass does. Banerjee and Duflo argue
that there is a scientific way of conducting these tests: randomised con-
trol trials.®” While these may be useful and informative in certain circum-
stances, they present significant financial, logistical, ethical and political
obstacles in many others.®® In such cases, an institutional bypass or pilot
project may be a preferable strategy.

Third, a bypass may have an advantage over a pilot project because it can
be scaled to size without disrupting the original institution. While experi-
mentation with pilot projects can generate useful information regarding
possible outcomes for interested parties, in some cases the positive results
obtained are not observed when the institution is scaled to a normal size.
At this point, pilot projects are often replacing the original institution,
which are being scaled back, while the pilot is being scaled up. This can
generate significant costs if the changes resulting from the expansion of
the pilot project become hard to reverse. In contrast with this scenario, an
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institutional bypass may start as a pilot project and evolve into a full-blown
institution without promoting any changes in the existing arrangement.
Conversely, an institutional bypass could be structured such that it can be
quickly abandoned without having much of an impact on the status quo.

In sum, the bypass offers the possibility of effectively dispelling fears
about the costs and lingering effects of experimentation even more effec-
tively than a pilot project, as illustrated by both Poupatempo and UPPDs.
Regarding experimentation, the coordinator of Poupatempo reports that
the idea was very experimental, and none of the people involved in its
design had done anything similar before.?® The history of UPPs is very
similar. Indeed, two weeks after the second UPP had been created, the
Secretary of Public Security stated in an interview to the press, ‘Dona
Marta [the second community occupied by the police forces] is a labora-
tory. It is an attempt to put in place something that will certainly succeed.
We want to show what we believe about public security and how we want
to do it.”** Both projects were embedded with a high degree of flexibility
and decentralisation to allow those running the operations to modify pro-
cedures and plans when necessary, reinforcing the experimental nature of
the projects.

Both projects have also relied on feedback mechanisms, constantly col-
lecting information about performance and results achieved, followed
by a self-reinforcing system for regular improvements.*! In this process,
both projects have significantly modified the institutional culture of their
respective institutions, radically changing how civil servants and police
officers conceive their roles and responsibilities. Poupatempo has shifted
the focus from processes to outcomes, and inculcated a ‘customer service’
mentality in all units. Civil servants are trained to provide services in a
friendly, efficient and effective fashion.*?

UPPs, in turn, represent a sweeping change in the way that policing
has historically been practised in the city. They follow a model of policing
based on the notion of ‘proximity’.#* This approach is based on the idea
of having patrolmen and women walking the street, visible and serving as
an open conduit of state—society communication. In contrast to the ‘old’
police, proximity denotes fewer patrols in vehicles, greater decentralisation
and special training in community communication techniques. The UPP
system seeks to enhance trust directly between citizens and UPP officers,
creating an orientation towards the public as opposed to superiors.** The
strategies to create proximity in UPPs are mostly training and a system
of financial incentives where police officers receive bonus payments if a



122 M.M. PRADO

certain region has reduced rates of crime and police abuse.*® Different
training and a small salary increase were also used in Poupatempo.*¢

Regarding demonstration effects, both Poupatempo and UPPs started
as small projects, being expanded as they gathered more political sup-
port from certain interest groups and from the public in general. Indeed,
Poupatempo started with one unit and a budget of R$10 million in 1997,
but success created long lines and demand for more units. Such additional
units have been created at a significant pace, starting with one in 1997
and reaching 32 in 2012. The budget has also increased significantly: it
went from R$150 million in 2008 to R$375 million in 2012.*” In a similar
fashion, the first UPP was created in 2008 and by 2014 the city had 30
UPP units. In the meantime, the total budget for police forces in Rio de
Janeiro doubled between 2007 (R$1.9 billion) to 2012 (R$4.1 billion).*

It is not clear, however, whether it is desirable or feasible to expand
these two projects. As it is often the case with small projects, these are
infused with an especially large amount of resources and highly enthusias-
tic people. In the process of scaling the projects, it may become difficult to
sustain similar levels of financing and/or enthusiasm. One of the reasons
for this difficulty is economies of scale. For instance, Poupatempo has
opened units in smaller cities in the state of Sao Paulo, where the fixed
costs of the unit are similar to those in a larger city, but the demand for
services is less. As a consequence, the budget has increased by 709 % from
2002 to 2012 but the number of people using the service has increased
by only 85 %. This has increased the price of the service per capita from
R$2.77 to R$12.10, raising questions about the need to impose limits on
Poupatempo’s expansion.*

Similar questions may be raised regarding UPPs: between 2007 and
2012 the total budget for the police force in the state of Rio de Janeiro
increased by 115 %, while the total number of officers increased by 10 %
(they had a salary increase of 101 % in this period).*® This raises questions
about the limits of the UPPs’ expansion, as this would require significant
resources. The availability of such resources is particularly uncertain if one
considers that the external sources of funds (federal government and the
private sector) may dry up after the mega-events have taken place in Brazil
(the World Cup in 2014 and the Olympics in Rio de Janeiro in 2016).

In sum, public institutional bypasses make room for experimenta-
tion, but there is no guarantee that reliable data and impartial evaluation
of the results will guide the decisions related to such projects moving
forward.
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4 CONCLUSION

Institutional bypasses may be able to overcome obstacles to institutional
reforms, becoming a potentially useful tool for reformers, especially in
developing countries. This is illustrated in this chapter by the cases of
Poupatempo and UPPs in Brazil. One could challenge the general claim
presented here by arguing that these two reforms are not particularly
successful. In the case of Poupatempo, the decline in the quality of the
services, its increasing costs and the construction of new units only in
electoral years could be marshalled as evidence of its failure. In the case
of UPPs, there have been some critical analyses of the initiative, pointing
to a lack of legitimacy, unreported cases of abuse and questionable crime
rates.®! Also, public opinion turned against UPPs after the disappearance
of a construction worker at the hands of UPP officers in 2013, which was
widely publicised in the media (the Amarildo case).?? This is often brought
as evidence that the initiative is at least questionable, if not a total failure.
The underlying question is what can be considered a success in an insti-
tutional bypass. How can we draw the line between success and failure in
these two cases?

The arguments against Poupatempo seem to rely on the assumption
that a successful bypass would need to be eternal. This, however, seems
to be an unreasonable expectation. Institutions are always in flux. Some
are able to change rapidly enough to adapt to new circumstances and not
become obsolete. Others fail to adapt, become redundant or dysfunc-
tional and then disappear. But the failure to adapt to changing circum-
stances should not be a reason to ignore the fact that these institutions
have been effective in performing their functions for a period of time. This
was the case for Poupatempo. The units were highly functional in their
initial years, and the quality of service provided, albeit declining in recent
years, is still superior to that provided to citizens by the offices of the old
bureaucracy.

The arguments against UPPs, in turn, assume that a successful bypass
needs to be flawless. It needs to be designed and implemented with such
precision that no mishaps would occur as a result. However, such an
expectation again seems unrealistic. Institutions will fail, no matter how
well designed they are. The question is whether they are able to react to
such failures promptly, and whether they are able to change fast enough
to prevent mishaps from reoccurring. In the case of UPPs, the answer is
positive. The officers who tortured and murdered Amarildo were charged
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and are being investigated. Their hierarchical superior was removed from
office.®® And, perhaps most importantly, the popular uprising that brought
the case to the attention of the media suggests that the general popula-
tion seems to have changed its outlook and expectations regarding the
police force. Thus it is possible to argue that the UPPs’ success may lie in
how the project is changing, however slowly, the way in which citizens in
marginalised areas perceive, establish trust in and connect with the police
force. This may be reinforced with a series of positive outcomes associ-
ated with the UPPs, such as a reduction in crime rates and effective pre-
vention, but the change in perception may occur independently of such
indicators.>*

So what is a successful institutional bypass? It is one that opens up the
possibility for institutional change, especially in contexts in which change
would have been difficult, if not impossible, otherwise. Institutional
bypasses may not succeed in promoting change, being cancelled early on
while they are still at the initial stages (e.g. the previous community polic-
ing experiences in Rio de Janeiro). In such cases, they may be consid-
ered failures. However, institutional bypasses that generate some sort of
change inside or outside the existing institutions can be considered suc-
cessful because they have helped to overcome initial (ex-ante) resistance
to reform. In the case of Poupatempo, for instance, identity cards are now
only offered at Poupatempo offices, and a major digitalisation project for
the identity card system was implemented. In the UPPs, the Amarildo case
seems to illustrate that the expectations of the marginalised populations
towards the police in Rio de Janeiro have changed significantly, as well
as public pressure for accountability for police abuse. Such opportunities
may allow us to consider these cases as successful bypasses.

In sum, successful institutional bypasses are those that manage to over-
come ex-ante resistance to institutional reforms, even if they do so just
for a short period of time. Once the bypass is unable to adapt to chang-
ing circumstances and becomes dysfunctional, the solution is to promote
another institutional reform. In some cases, the bypass may have sufficient
malleability to be reformed from the inside. If not, an institutional bypass
of the first bypass may be necessary. Thus the success of a bypass does not
lie in its longevity or in its flawless operation, but in its ability to promote
change, especially when institutions are not malleable enough and become
dysfunctional over time. An institutional bypass is a means to an end, not
an end in itself.
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CHAPTER 8

Convergence, Coordination and Collusion
in Securities Regulation: The Latin
American Integrated Market

Jose Miguel Mendoza

Two bills made their way to the Congress of Colombia, the country with
the fastest-growing stock market in Latin America.! The first included
mainstream corporate governance provisions for listed firms, such as rules
on precatory proposals to the board, a mandatory minimum number of
independent directors and the obligation to set up internal control sys-
tems similar to those regulated under Section 404 of the Sarbanes—Oxley
Act. After swift passage through Congress, where few objections were
raised, the bill was enacted as Law 964 in July 2005. This law is the cor-
nerstone of Colombia’s system of capital market regulation, as well as the
main reason this small emerging country is ranked by the Doing Business
programme among the top five nations in the world under the category
of investor protection.?

The second bill, filed for congressional approval in 2011, sought to
introduce minor reforms to the country’s general company law regime.
Among its many provisions, it called for the creation of a registry to record
the ownership structure of local firms up to the last real beneficiary.?
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The registry sought to facilitate the process of identifying the controlling
shareholders of all companies with operations in the country. This mea-
sure targeted the use of special corporate arrangements used for self-deal-
ing and tax evasion practices considered to be widespread in Colombia.*
A short time after the bill was introduced, local interest groups coalesced
against the creation of the registry, harshly criticising the government for
what they denounced as an obstacle to foreign investment.® Congress
promptly dropped the rules concerning the registry.

The story of these bills underlines two issues that are central to under-
standing how institutional reform can shape development patterns in Latin
American capital markets. The issue concerns the nature of institutional
reform. Over the last decade, new rules for listed firms have been enacted
in countries across the region in accordance with the principles and rec-
ommendations of supranational organisations. This top-down reform pro-
gramme sought to enhance the formal institutions that support capital
markets through the introduction of corporate governance rules mostly
taken from developed nations, as in the case of Colombian Law 964 of
2005. The mixed results of this programme raise a number of questions
concerning institutional reform in Latin America.

The second issue involves a political economy problem.® Local institu-
tional arrangements can produce significant benefits for interest groups.
These groups can easily coordinate their actions in order to block any
changes to the institutions from which they obtain these benefits, regard-
less of whether reform would also enhance overall welfare.” Resistance to
institutional reform can manifest itself through the open obstruction of
legislative initiatives or by subtler tactics, such as the promotion or accep-
tance of ineffective rules.®

The nature of institutional reform and the opposition of interest
groups to institutional changes are intricately related in the analysis of
Latin American capital markets. Despite the increased pace of growth that
regional stock exchanges have experienced over the last decade, capital
markets in Latin America are less developed than expected in light of the
region’s economic fundamentals.’

Addressing this issue is no easy task. Although the development of
Latin American capital markets faces numerous hurdles, perhaps the
most pressing challenge has to do with the dominance of the grupos—
family-controlled business groups with considerable political and
economic influence—which benefit from institutional configurations that
allow them to accumulate wealth and exert social and political influence.?
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To be sure, the grupos are central to economic activity in Latin America.
However, the influential insiders in control of them can thwart enforce-
ment actions by regulators and block any efforts to improve the regulatory
and enforcement infrastructure of Latin American capital markets. A faulty
regulatory framework and incomplete enforcement have made it difficult
for firms to rely on the state-backed legal system as a means to supply cred-
ible commitments to investors. It follows that many firms have a hard time
dealing with adverse selection in Latin America’s capital markets.

As a result, access to the region’s stock exchanges has been reserved
mostly for companies controlled by the grupos because they can provide
credible commitments to investors without relying on the state-backed
system. Without an overhaul of the institutions that support the state-
backed system, standalone firms will only have limited access to local stock
exchanges and the grupos will continue to be the main players in capi-
tal markets. Nevertheless, since the grupos have both the incentives and
the ability to effectively block institutional reform, further capital market
development may seem implausible.

This chapter tracks how the creation of the Mercado Integrado
Latinoamericano (MILA, Latin American Integrated Market), which cur-
rently groups the stock exchanges of Chile, Colombia, Mexico and Peru,
can help to overcome some of the barriers to capital market development
in Latin America.

1  CONVERGENCE, COORDINATION AND COLLUSION

MILA, launched in 2011 with an opening ceremony that took place
simultancously across three countries, currently groups more than 560
listed companies with a total market capitalisation of $660 billion.! The
project started in 2008 with negotiations between exchange officials from
Colombia and Peru, with the Chilean Bolsa de Comercio de Santiago
(Santiago Stock Exchange) joining the discussion in 2009.'? Soon after,
officers from these three countries met to discuss the regulatory changes
required to enable the integration of their respective stock exchanges.
Initially designed to operate as a joint trading platform, MILA is soon
expected to become a consolidated multijurisdiction exchange.

The launching of MILA marked the start of a new chapter in the his-
tory of Latin American capital markets. Following Mexico’s accession to
the integrated market, MILA has more listed firms than Brazil’s BM&F
BOVESPA (Bolsa de Valores, Mercadorias & Futuros de Sio Paulo,
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Table 8.1 Aggregate data for MILA stock exchanges

Peru  Colombin ~ Chile  Mexico  MILA Brazil
BVL BVC BCS  BMV consolidated BOVESPA
Market cap (US$ 103 262 313 525 1.203 1.227
billions)
Number of issuers 214 76 245 131 646 353
Traded volumes 6 40 46 126 218 875
(USS billions)
Number of 25 27 32 34 118 90

intermediaries

Adapted from Bolsa de Valores de Colombia, Progress Report (2012)

Brazilian Securities, Commodities and Futures Exchange) and almost
equals its market capitalisation (Table 8.1).

Although one of the reasons behind the creation of MILA was to
promote deeper capital markets, the integrated market may have a sig-
nificant impact on the regulation and supervision of listed firms in Latin
America. First, the creation of MILA has increased the prospects for reg-
ulatory alignment between member states, with convergence on Chile’s
higher disclosure and governance standards being a likely scenario.
Second, MILA has pushed the regulators towards a tight coordination
of enforcement policies at the regional level, which has already led to
the creation of supranational bodies such as the Supervisory Committee
and the Executive Committee of Regulators. Finally, the increasing real-
location of authority from the local to the regional level could dilute the
ability of the grupos to influence policy-makers and regulators. These
ideas are developed below.

Regulatory Convergence

Despite an increasing degree of formal legal convergence over the past
decade, there are still important regulatory differences between Chile,
Colombia, Mexico and Peru. Of all MILA countries, Chile undoubtedly
has the highest disclosure and governance standards.'® Chile’s regula-
tory reform efforts have been driven by a host of factors, including the
pressure exerted by institutional investors and corporate scandals, such as
the Chispas case. The Chispas scandal arose as a result of a 1997 takeover
of a local listed firm (Enersis SA) by a Spanish energy company (Endesa
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SA), during which several of the former company’s directors were found
to have been involved in a conflict of interest.!* In the years following the
scandal, Chile introduced Law 19.705 of 2000, with stringent rules on
tender offers and transactions that involve conflicts of interest.!® Chilean
policy-makers followed up on these efforts with three major reforms,
introduced through laws 19.768 and 19.769 of 2001 (also known as
capital market reform I or MKI), Law 20.190 of 2007 (MKII) and Law
20.448 of 2010 (MKIII).

This process of regulatory fine-tuning has resulted in high standards
for Chilean listed firms. For instance, although grupos are prominent in
Chile’s stock markets, there is some transparency concerning the own-
ership structure of business groups and transactions between affiliates.!®
This situation stands in contrast to the other MILA countries, where even
the largest grupos can still conceal their full ownership structures through
cross-holdings and pyramidal structures.

Despite the regulatory differences mentioned above, the onset of
MILA has set Chile, Colombia, Mexico and Peru on a path towards con-
vergence. This is due not only to the stated intention of policy-makers to
ensure that firms listed on the integrated market are subject to a homog-
enous set of rules but also to MILA’s internal agreements, which com-
pel the harmonisation of capital market regulation. Policy-makers from
MILA countries have already started meeting on a regular basis to study
proposed changes to their national legislations, with the ultimate goal of
‘[advancing] towards regional regulation’.’” In particular, there is some
expectation that the new integrated exchange will help to promote con-
vergence between MILA countries with regard to the regulation of related
party transactions for listed firms.!8

Recent developments in Peru and Colombia suggest that both coun-
tries might already be moving towards improved capital market stan-
dards. For example, Peru has embarked on its first major capital market
reform in over a decade.!® As stated by Peruvian officials, the reform
is aimed at improving transparency levels for listed firms and to facili-
tate overall access to equity finance.? The Peruvian reform also seeks
to enhance the ability of local institutional investors, particularly private
pension funds, to invest in capital markets.?! Morecover, after a recent
meeting of MILA policy-makers, the head of Colombia’s financial regu-
lator announced that the country had started working on a major over-
haul of capital market rules.??> The reform’s key arcas include reviewing
governance standards for listed firms, enhancing supervision of grupos
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and allowing institutional investors to participate more actively in capital
markets.??

The process of regulatory convergence described above has been has-
tened by the creation of the Pacific Alliance, a trading bloc made up of
all four MILA countries.?* The alliance, currently the largest cconomic
bloc in Latin America, grew out of the Pacific Alliance Treaty of June
2012.% Although the countries that form part of the Pacific Alliance
have adopted numerous measures to facilitate cross-border exchange,
MILA is visibly the centrepiece of the new trading bloc. One of the
alliance’s stated goals, as noted in the Joint Statement of the Presidents
of the Pacific Alliance, is to strengthen the movement ‘of services and
capital’ by procuring the integration of stock exchanges between the
member nations.’ At a recent summit, the treasury secretaries of all
four current members of the alliance restated their commitment to
ensure regulatory convergence in capital markets.?” The budding inter-
nal structure of the Pacific Alliance, which gathers top officers from each
of the four member countries, could facilitate legislative action to reach
this goal.?®

Regional Coordination of Enforcement Policies

Aside from the pressures towards regulatory convergence, the onset of
MILA has led to the increasing coordination of enforcement policies at
the regional level. Over recent years, regulators from MILA countries have
entered into a series of agreements that set out a comprehensive frame-
work for the joint supervision of the integrated market. Although these
agreements were initially meant to facilitate cross-border cooperation,
there has been a noticeable shift towards the creation of regional institu-
tions charged with the oversight of MILA.

On 15 January 2010, regulators from the MILA states entered into a
memorandum of understanding (MOU)) with the stated purpose of laying
out channels for the exchange of information and facilitating the enforce-
ment of securities regulation through mechanisms labelled ‘requests for
assistance’.?’ According to the text of the MOU, the agreement between
the three regulators was intended to facilitate the integration of capital mar-
kets.?® To this effect, the MOU expressly mentioned areas of interest such as
insider trading, initial public offerings and secondary ofterings, related party
transactions, and the operation of clearing houses, broker-dealers and other
intermediaries. More importantly, the agreement set out a commitment for



CONVERGENCE, COORDINATION AND COLLUSION IN SECURITIES... 137

MILA regulators to engage each other in an ongoing dialogue meant to
improve the enforcement of capital market rules.?!

The initial commitments of the MILA regulators were strengthened
in June 2011 through the execution of the First Addendum to the 2010
MOU.32 Aside from widening the scope of cooperation between the MILA
regulators, the 2011 agreement set up the first regional body charged with
coordinating joint supervision and enforcement activities within MILA.33
The creation of the Supervisory Commiittee, a regional organ that assembles
top officers from the regulators of each country, may have laid the founda-
tions for the future delegation of enforcement powers from local to regional
authorities. In fact, the Supervisory Committee was granted the power to
(1) design rules to facilitate the exchange of information and enforcement
within MILA; (2) coordinate joint enforcement actions between the MILA
regulators; and (3) set up task forces charged with the design of supervision
and enforcement policies for the integrated market.?*

In 2012 the head regulators of the MILA countries met again to exe-
cute the Second Addendum to the 2010 MOU.*® The language included
in this new addendum signalled a clear intention to lodge enforcement
authority—as well as the design of regulatory initiatives—at the regional
level, as exemplified by the ‘harmonization of policies” and ‘joint design
of objectives’ to which the MILA regulators were directed in the agree-
ment. The Second Addendum created yet another regional body for the
coordination of supervision and enforcement within MILA, the Executive
Committee of Regulators, tasked with facilitating ‘top-level coordina-
tion ... with the ultimate goal of strengthening the process of integration
between the three markets’.3

Although similar in nature to the defunct Committee of European
Securities Regulators, (CESR) the Executive Committee of Regulators is
starting to resemble a centralised supervisory agency, along the lines of the
European Securities and Markets Authority. To this effect it already has
the power to lead joint enforcement actions across borders. The Executive
Committee of Regulators has also started to channel the unified positions
of MILA policy-makers and regulators.”

A quick review of the 2010 MOU and its subsequent addenda reveals
how the creation of MILA has moved the regulators towards the increas-
ing coordination of regulatory and enforcement policies at the regional
level. The next subsection studies the potential impact of this realloca-
tion of authority with regard to the political economy obstacles identified
earlier.
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Collusive Delegation and the Political Economy Benefits of MILA

As mentioned earlier, Latin American grupos pose a significant challenge
to the region’s capital markets. A unique combination of traits—strong
organisational capabilities, the power to exert influence through their
dominance of various industries, close links with the political elite, and
the capacity to engage in long-term relations with politicians and policy-
makers—grants the grupos considerable sway in their home jurisdictions.
Through their influence over regulators and politicians, they are often
able to thwart enforcement actions and block efforts to introduce effective
institutional reforms. The dominance of the grupos has led commentators
to conclude that any significant improvements to Latin America’s institu-
tional infrastructure should be seen as a long-term, incremental prospect.38

Despite the problems described above, the integration of the stock
exchanges within MILA could potentially speed up the process of institu-
tional reform. The idea here is that the reallocation of authority from the
local to the regional level can insulate policy-makers and the regulators
from the influence of the grupos.*® Under the theory of collusive delegation,
the allocation of authority to a supranational body allows officers from the
executive branch to form a sort of policy cartel with their counterparts from
other countries, ‘permitting them to loosen domestic constraints imposed
by legislatures, interest groups, and other socictal actors’.*” In other words,
the concerted transfer of authority to regional bodies enhances the auton-
omy of policy-makers by shielding them from domestic pressures.*!

The idea of collusive delegation has been associated with the allocation
of authority for trade negotiations within the European Union (EU).*? By
lodging the power to conduct trade agreements at the EU level, policy-
makers can direct negotiations with non-EU countries without being sub-
ject to protectionist pressures from local interest groups in each member
state.*® Examples of collusive delegation may also be found in the EU’s
foreign, security and monetary policies.**

In the field of capital markets, collusive delegation might have taken
place in the EU through the transfer of legislative power that enabled
the implementation of directives and regulations. It has been argued that
accession to the EU freed policy-makers in countries such as the Czech
Republic from the resistance of entrenched interest groups to capital mar-
ket reform.*® The regulators in European member states may also have
gained some insulation from local interest groups after the creation of
the CESR. Although CESR’s powers were limited and it mostly issued
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non-binding recommendations, this centralised forum for the coordina-
tion of EU-wide policies might have provided some cover for the regula-
tors against domestic pressures.* The creation of the European Securities
and Markets Authority, which further lodged enforcement at the EU
level, may have enhanced the insulation of member state regulators from
domestic interest groups.*’

Potential examples of collusive delegation can also be found outside
the EU.* In the case of Japan, for instance, commentators have noted
that the regulators increased their authority over local banks after joining
the Capital Adequacy Accords.* According to Colombatto and Macey,
‘Japanese bureaucrats could not obtain the power unilaterally to impose
minimum capital requirements on their own banks because Japanese banks
were able to resist this attempt.”®® After joining the accords, the Japanese
regulators gained independence from local banks, a powerful interest
group in their jurisdiction.® In fact, forming part of the accords ‘repre-
sented a hands-tying strategy in which the Japanese bureaucrats were able
to collude with bureaucrats from other countries in order to obtain more
discretionary regulatory authority’.>

To sum up, the transfer of authority to a supranational body can erode
the influence that interest groups enjoy over the regulators and policy-
makers in their home jurisdictions. The available literature points to some
of the channels through which the delegation of authority can provide
insulation from local interest groups.®® When the power to set the policy
agenda is subject to some degree of coordination with supranational coun-
terparties, local policy-makers can become regulatory gatekeepers who
‘strategically manipulate the timing, sequencing and presentation of poli-
cies and issues’.>* At the same time, local interest groups that seek to exert
pressure at the regional level will face ‘high access barriers’ that can reduce
their ability to effectively influence policy.®® The transfer of authority to a
regional body also grants policy-makers privileged access to information
about policy decisions. This can give rise to an asymmetry of information
between policy-makers and local interest groups that makes it more costly
for the latter to influence policy.*® Finally, lodging authority at the regional
level increases the number of constituencies that vie for influence, which
can set competing interest groups at odds with each other and make it
difficult for them to coalesce in order to exert pressure on policy-makers
and the regulators.””

Turning now to MILA, it must be noted that, at present, the inter-
nal authorities of each individual country retain formal powers to enact
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capital market regulation and lay out enforcement strategies. However,
as explained above, the agreements that underpin MILA have embedded
the policy-design process within regional bodies such as the Supervisory
Committee and the Executive Committee of Regulators. The mandate
to coordinate regulatory initiatives, as set out in the 2010 MOU and its
addenda, amounts in practice to a partial delegation of authority. In fact,
under these agreements, the policy-makers of one MILA nation could
hardly propose changes that were opposed by the two other countries.
On the contrary, as in the cases of collusive delegation reviewed above,
regulatory initiatives will probably flow from MILA’s regional bodies to
the legislative authorities of each country.

A similar argument could be made with regard to the design of enforce-
ment policies within MILA. Although the regulator of each country retains
formal authority over enforcement, the 2010 MOU and its addenda call
for the joint design of enforcement policies through the Supervisory
Committee and the Executive Committee of Regulators. This amounts
again to a reallocation of authority from the national to the regional level.
After a specific enforcement strategy has been laid out at the Supervisory
Committee or the Executive Committee of Regulators, national regula-
tors would find it difficult to deviate from these commitments made at the
regional level.

As in the examples of collusive delegation in the EU and Japan, the
allocation of authority described above can shield policy-makers and the
regulators from the influence of the grupos. First, the mandate to design
regulatory initiatives jointly through the Supervisory Committee and the
Executive Committee of Regulators may in fact resemble the hands-tying
strategy followed by the Japanese regulators that pushed for accession to
the Capital Adequacy Accords. By delegating regulatory authority to a
regional body, the MILA policy-makers will probably have more control
over domestic policy agendas. To this effect, the capital market reforms
currently being discussed in Colombia and Peru have been framed as
necessary to allow for the proper operation of MILA. In addition, since
policy discussions now take place at the regional level, local grupos can
face information asymmetries that will make it more costly for them to
‘distinguish viable alternatives, convince potential supporters of their
desirability, bargain internationally over new terms, and draft precise legal
language’.®

Second, the creation of the Supervisory Committee and the Executive
Committee of Regulators can shield enforcement activities from grupo
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interference. Public officials in Latin America can hardly commence
enforcement actions against a grupo without being promptly forced out
of office. However, regulators that are seen to act in accordance with the
regional commitments set out within MILA can gain some protection
from the grupos.® Since there may be a high cost for breaching com-
mitments with other MILA countries, local officers have a ready-made
avenue to resist interest group pressures. Moreover, the grupos would
not gain much by forcing uncooperative individuals out of office because
new appointees would have an equally hard time breaching MILA policies
crafted at the regional level.

Of course, the grupos could target regulatory and enforcement policies
at the regional level. If the grupos in each country had similar interests
and independently managed to influence the representatives appointed to
MILA’s internal bodies, the policies set at the regional level could end up
reflecting the joint interests of the grupos. Nonetheless, even if the grupos
had compatible interests, exerting influence over MILA policies would
still require sophisticated strategies designed to pressure policy-makers
acting simultancously at the national and regional levels.®® The complexi-
ties of this two-level game could make it hard for the grupos to individually
manipulate regulatory and enforcement policies within MILA.¢!

It is also possible for the grupos to reinforce their regional influence by
forming coalitions that facilitate cross-border coordination.®? In fact, the
formation of transnational business coalitions is considered to be a natural
response to the delegation of authority to regional or international bod-
ies.® Nevertheless, before attempting to exert their influence jointly at the
regional level, the grupos would have to agree on common areas of interest
and design strategices for joint intervention.** For this to happen, however,
the grupos would have to overcome potentially significant collective action
problems. Although tight coordination at the national level often allows the
Jgrupos to overcome collective action problems in order to exert pressure on
local policy-makers, these problems may resurface as the grupos are forced
to form coalitions with an increasing number of cross-border partners.

The formation of coalitions may also be hindered as a result of the pro-
cess of economic integration between Latin American countries—includ-
ing the Pacific Alliance—which has set the grupos in direct competition
against each other in product and capital markets.®> These competitive
pressures can block the formation of cross-border coalitions between rival
Latin American grupos.® Even if grupos with competing interests found
enough common purpose to coalesce, the expansion of MILA to include
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countries such as Mexico or Brazil could further complicate efforts to
jointly influence regulatory and enforcement policies set at the regional
level.

2 CONCLUSION

The dominance of grupos poses significant challenges to the development
of capital markets in Latin America. The available literature on business
groups shows how these structures were successfully dismantled in the
USA during the first decades of the twentieth century.” In Latin America,
however, the grupos have proved to be solidly resilient to any attempts to
curb their dominance.®®

If dismantling the grupos is not feasible—or even recommendable—in
the short term, policy-makers and the regulators should focus on amelio-
rating the political economy problems posed by grupo dominance in local
capital markets. This chapter studies how MILA can facilitate this process
through regulatory convergence, regional coordination of enforcement
policies and insulation for the regulators from interest group pressures
through the collusive delegation of authority to supranational bodies.
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CHAPTER 9

Using Judicial Actions to Address Corporate
Human Rights Abuses: Colombia,
2000-2014

Lawura Bernal-Bermudez

In October 2014 a lower court in Medellin (Colombia) convicted more
than 20 businessmen and women for illicit association with the paramili-
taries and forced displacement of the Afro-Colombian communities of
Curvarad6 and Jiguamiando. Among them were managers and former
employees of nine oil palm companies, including Urapalma SA.! The
judge ordered the restitution of the communal lands and financial com-
pensation for the victims. This is one of the first criminal rulings that we
know of where firms have been held accountable for their role in the vio-
lence perpetrated during the internal armed conflict, creating an interest-
ing precedent for future cases.

This is an unexpected outcome in Colombia, based on the particu-
lar historical, political, social and cultural dynamics, and given what we
know from the emerging literature on corporate human rights abuses. It
is not difficult to imagine why corporations are involved in human rights
abuses in a country like Colombia. On the one hand, the country has an
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ongoing internal armed conflict, low scores in governance and rule of
law indexes, and high levels of corruption. On the other hand, govern-
ments have adopted several development plans focused on attracting FDI
and aiming to increase the country’s participation in global markets. It is,
however, difficult to imagine that companies (or business people) could be
held accountable through criminal proceedings and much less that repara-
tion for victims would be possible.

This chapter uses Colombia as a case study to explore some of the pat-
terns in the use and outcomes of judicial remedy mechanisms, and to locate
the Urapalma case in the broader universe of cases of corporate involvement
in human rights violations in the country. It is part of a larger research proj-
ect that uses a mixed-methods approach to consider expanding the access to
justice for victims of corporate human rights abuses in Colombia and else-
where, while also revealing the persistent barriers to justice for those abuses.

The chapter will be structured as follows. First, it provides background
information on the evolution of the current global regulatory framework
for corporate human rights abuses because these trials take place within this
framework. Second, it explores some of the factors that the literature has
identified as relevant to judicial outcomes. Third, it describes Colombia as
a case study. Fourth, it presents some preliminary descriptive statistics of
the data. Lastly, it offers some conclusions.

For the quantitative analysis I will use a large sample of data extracted
from the pilot project on Latin America of Olsen and Payne’s Corporations
and Human Rights Database (CHRD), which is the first Large-N database
on corporate human rights abuses. Although these descriptive statistics
do not confirm causal relationships between these factors and the out-
come (remedy/accountability), they do show some interesting patterns.
The CHRD codes the allegations of abuses recorded by the Business and
Human Rights Resource Centre. The unit of analysis is a corporate abuse
allegation (CAA)—that is, an instance in which some group and/or indi-
vidual accuses a company of a human rights abuse (the format of the accu-
sation can be, for example, filing a lawsuit, issuing a report or presenting it
to a media outlet). It holds information about the company, the violation,
the parties involved, the company response and the remedy mechanisms.?

1 GLOBAL REGULATORY FRAMEWORK

Although international law is capable of coping with non-state actors?® and
there are international treaties that demand states to take action against
corporations,* the current global framework has not been able to secure
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binding human rights obligations for corporations. Nor has it produced
treaties demanding home and host states to make human rights law bind-
ing for corporations operating in their jurisdiction, or to issue domestic
laws to this end.® It has, however, produced a series of initiatives that have
resulted from the tensions between corporate responsibility (voluntary)
and corporate accountability (binding), which I will briefly describe below.

In the 1970s the UN unsuccessfully tried to negotiate a code of con-
duct of multinational corporations.® However, after a series of claims by
individuals and communities using the human rights language to chal-
lenge companies and seck redress,” corporate social responsibility (CSR)
initiatives started to appear, not only at the company and industry levels
but also at the global level (e.g. within the OECD and the International
Labour Organization (I1LO)).®8

In the late 1990s, following a series of corporate scandals (e.g. Union
Carbide’s Bhopal disaster), continued civil society activism, and pressure
from governments and international organisations, companies responded
with renewed efforts to establish global CSR frameworks such as the UN
Global Compact and the Global Reporting Initiative.” Other initiatives
that took hold in the early 2000s were a series of public-private schemes
(e.g. the Extractive Industry Transparency Initiative).!?

As a result of escalating advocacy campaigns and lawsuits, in 2005 the
UN Commission on Human Rights (today the Human Rights Council)
decided to create a special mandate, appointing Prof. John Gerard Ruggie
as special representative of the secretary-general on the issue of human
rights and transnational corporations and other business enterprises. The
mandate resulted in the unanimous endorsement by the Commission of the
UN Guiding Principles on Business and Human Rights (UNGPs) in 2011.

The UNGPs rest on three pillars that are then expanded in different
principles and markers to measure compliance: (1) the state’s duty to pro-
tect against human rights abuses by a third party;!! (2) an independent
corporate responsibility to respect human rights; this is a well-established
social norm, and non-compliance would affect the company’s social licence
to operate;!? and (3) greater access by victims to effective remedy, both
judicial and non-judicial, including state-led and non-state-led mechanisms.

The UNGPs did not create any new way of looking at corporate
accountability; they simply made sense of the mechanisms that were already
in existence, relying on domestic judicial mechanisms for redress, and
emphasising the need for home states to prosecute corporations involved
in human rights violations abroad. This is because some of the host states
are thought to be unwilling or unable to prosecute these corporations.
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2 FAcTORS INFLUENCING JUDICIAL OUTCOMES

Many have criticised the capacity of the current initiatives to modify
corporate behaviour, arguing, for example, that the existing regulatory
framework is ‘seriously inadequate’;!® that adherence to CSR initiatives,
specifically the Global Compact, is best explained by ‘organised hypoc-
risy’ and not commitment;'* or that the UNGDPs relied on state- and
corporation-led remedy mechanisms, failing to consider instances of col-
lusion of state and company interests, such as in cases against Mercedes-
Benz, Ledesma and Ford for their complicity in crimes committed by the
dictatorship in Argentina.'®

A useful way to evaluate the reliance of current regulatory measures on
judicial actions to prosecute corporations is by looking at the factors that
impact outcomes. In this section I will briefly enumerate some factors that
could explain the cases where victims have been able to secure corporate
accountability or remedy.

Political Opportunities

The conditions surrounding a judicial claim have a great impact on the
political power of the different actors involved in the proceedings and in
the outcomes. Political opportunities will arise with social processes that
restructure existing power relations. They will open up spaces for certain
types of claim that could not have been successful before by either under-
mining existing political structures (in this case economic and political
elites) or giving political leverage to excluded groups (in this case victims
of corporate human rights abuses).!¢ For Colombia I will take peace pro-
cesses as political opportunities that shift these power dynamics.

Global Pressuve

Some argue for the importance of the use by victims of international
mobilisation in a ‘boomerang effect’ to obtain the support from prom-
inent international NGOs and other international organisations, which
will create an additional pressure point on those who are involved in the
decision-making process.!” Modern nation-states are subjected to global
pressures and instruction,!® and are often willing to adjust their behaviour
in order to obtain membership of a group of more ‘rational” actors in the
global sphere.??
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Profile of the Fivm

The increasing economic and political power of corporations® has resulted
in a reduction in the size and power of the state, now more dependent on
the market and less able /willing to monitor and regulate the economic
activities of corporations.’’ When a particular business is considered to
be essential for the overall economic growth and economic development
of a country (in terms of percentage in FDI and gross domestic product
(GDP) of the sector where it operates), or is considered to operate in a
strategic business sector (e.g. public utilities, security or health), this will
increase its political leverage to secure impunity.??

On the other hand, a high-visibility brand or name makes a company
more vulnerable to negative impacts on its image and reputation, and
therefore makes it an easier target for victims and civil society organisa-
tions through exposés.?® Lastly, it has been argued that companies that
have codes of conducts and human rights policies, and subscribe to global
human rights norms, are casier targets for claimants.?*

The Role of Civil Society

The likelihood of remedy and accountability increases when there is social
mobilisation by the aggrieved party, who can use de facto and legal strate-
gies to achieve their objectives. In turn, mobilisation as a group is more
likely when the group has a collective identity that exists before the abuse,
and not one that is created by their condition of ‘victimhood’,»*—that is,
when there are pre-established solidarity and trust networks, as well as a
structure around which to organise. The capacity of civil society actors to
achieve their objectives is enhanced when they have a set of networks that
help to give their claim visibility.?¢

Type of Abuse

Corporations can be involved in abuses of all human rights. However,
arguably, the predominant paradigm behind international human rights
law, which focuses on the enforcement of civil and political rights to the
detriment of economic, social and cultural rights, has an effect on the
types of abuse that are prosecuted.?” Also, within this predominance of
civil and political rights, the paradigm also has an unofficial hierarchy of
rights, which makes it more likely to successfully prosecute corporations
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for physical violence crimes and the most egregious violations of interna-
tional law.?®

3 CoromsIA’s CONFLICT AND PorrticarL EcoNomy

Colombia has some of the conditions mentioned in the literature that
characterise countries where the most egregious corporate human rights
abuses are committed, and where achieving corporate accountability is
less likely. It has an ongoing internal armed conflict, low scores in gover-
nance and rule of law indexes, and high levels of corruption. It also has
legal, social, political and institutional obstacles to justice. At the same
time, Colombian governments have adopted development plans focused
on attracting FDI and aiming to increase the country’s participation in
global markets. It is one of the countries where some of the most emblem-
atic cases of corporate human rights abuses studied by the literature have
been committed, with allegations of abuses involving companies such
as BP, Occidental Petroleum, Nestlé, Chiquita Brands, Drummond and
Cerrejon. These abuses range from labour abuses, to environmental deg-
radation, to strategic alliances with illegal and legal armed forces involved
in human rights violations during the armed conflict.

This country presents an interesting case for the study of accountability
mechanisms for corporate human rights violations because it has some of
the most important obstacles to justice identified in the literature, and
nonetheless some ‘success stories” have been possible where victims have
received reparation.

Although some argue that Colombia has one of the most longstanding
democratic traditions in Latin America, many have identified the causes of
the ongoing armed conflict precisely in the grave deficiencies in the demo-
cratic process in the country.?? Colombia is experiencing the longest armed
conflict in the region involving several leftist guerrilla groups,® right-wing
paramilitary forces, drug traffickers and the armed forces of Colombia.
Between 2005 and 2009 the paramilitary group Autodefensas Unidas de
Colombia (AUC, United Self-Defence Forces of Colombia) demobilised
under the Justice and Peace Law (Law 975 of 2005). This is a transitional
justice mechanism according to which, in exchange for demobilising and
confessing to past violence, paramilitary leaders receive a dramatically
reduced sentence. Since 2012 the Fuerzas Armadas Revolucionarias de
Colombia (FARC, Revolutionary Armed Forces of Colombia) and the
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government are part of a peace process, with ongoing negotiations in
Cuba at the time of writing.

The actors in the armed conflict have permeated all spheres of society,
including political and economic circles. There is an economic dimension
to the armed conflict beyond illegal drugs that is only recently being dis-
covered through the confessions of the leaders of the AUC. For example,
the paramilitaries have recounted how forced displacement was used as
a war strategy, but it also coincided with the economic interests of both
the paramilitaries and the economic elites and companies that were either
involved directly in the forced displacements or benefited from the low land
prices.®! The paramilitary leaders have also confessed to being financed by
companics in exchange for providing security from the leftist guerrillas.3?
Allegedly, the protection scheme provided by the paramilitaries included
the repression of all social protest coming from union members, activists,
community leaders, human rights defenders and any other individual who
was stigmatised as guerrillero (a member of a guerrilla group).??

Nonetheless, the internal armed conflict is not the only situation that
opens the door to corporate human rights abuses. The CHRD holds cases
that have no connection with the conflict, such as the abuses attributed to
El Cerrejon regarding the resettlement of indigenous populations in La
Guajira, the recent environmental abuses committed by Drummond when
the company was caught in 2011 dumping coal into the Santa Marta Bay,
and reports of police brutality against protesters opposing the construc-
tion of dams across the country. In this way, a broad introduction to the
political economy of the country is also necessary.

The government development plans from 2002 to 2014 include FDI
as one of the most important components for development. Moreover, in
the past decade, the economy has moved towards the extraction of natural
resources, particularly the oil, gas and mining sector.®* According to a
2013 report by the OECD, ‘The boom has boosted foreign investment,
economic growth and government revenues. However, the rising terms of
trade and related capital inflows have contributed to a sharp appreciation
of the exchange rate, undermining the competitiveness of other sectors.’3
Nonetheless, the state is looking to increase the flows of FDI to sectors
different from oil, gas and mining, where it is currently concentrated.?¢

Land inequality is also a problem in Colombia. According to the
United Nations Development Programme (UNDP), 52 % of lands are
catalogued as large properties and these are in the hands of 1.15 % of
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landowners.?” Nonetheless, the last two administrations (2002-2014)
have followed development plans for the rural areas of Colombia based on
promoting national and foreign investment in large-scale agroindustrial
projects, which could deepen the concentration of lands in the hands of a
few landowners and companies.

The move towards the extraction of natural resources and large-scale
agriculture projects is problematic because out of a population of 47 mil-
lion, 3 % are indigenous peoples who occupy territories with an area of
approximately 34 million hectares, which represents 29.8 % of the national
territory.3® There are also a significant number of Afro-Colombian com-
munities that own collective territories that extend across 4 million hect-
ares, which is 4.13 % of the national territory.® A significant proportion
of the natural resources are located in the territories of indigenous peoples
and Afro-Colombian communities, which has led to increasing social con-
flicts between the communities and companies.

4 PRELIMINARY FINDINGS

The following are some preliminary findings for all sectors of the
Colombian economy,*® using descriptive statistics techniques to show how
the data in the CHRD is distributed and what possible patterns can be
identified in the use and outcomes of judicial actions to seek remedy and
accountability.

There are a total of 193 observations recorded in the CHRD, with the
distribution across sectors as shown in Fig. 9.1.

Figure 9.1 shows how those allegations that are recorded by civil soci-
ety are in the natural resources and agriculture sectors, which are two of
the sectors that make up 19 % of the GDP and over 50 % of FDI (with
49.2 % going into the extractives sector). While we cannot state that there
are more abuses in these sectors, we can certainly say that more attention
is being paid to them there.

Regarding the types of abuse and how these are distributed, 51 %
involve physical violence crimes (“abuse’), 21 % are development and pov-
erty abuses,*! 14 % are abuses impacting the environment, 12 % are labour
abuses and 3 % relate to health (Table 9.1). This distribution of abuses,
showing a large proportion of them to be related to physical violence,
tends to support the hypothesis that civil and political rights violations
are more likely to be picked up by the media and by civil society, while
economic, social and cultural rights remain slightly behind. There is,



USING JUDICIAL ACTIONS TO ADDRESS CORPORATE HUMAN RIGHTS ABUSES... 157

Utilities
Transport e
Technology =
Shipping ¥
Services .
Real estate W
Professional services §
Natural resources
Military
Metals
Media
Manufacturing
Finance
Construction ="
Chemical W
Agriculture -

Sector of the economy

20 40 60 80 100 12¢
Number of observations

L=}

Fig. 9.1 Distribution of observations per sector of the economy (Source:
Corporations and Human Rights Database, 2014)

Table 9.1 Types of

F P t
abuse: frequency and reanenty creentoge

percentage Abuse 98 50.78
Development/poverty 40 20.73
Environment 27 13.99
Labour 23 11.92
Health 5 2.59
Total 193 100

Source: Corporate Human Rights Database, 2014

however, increasing concern about development and environment issues,
which together make up 35 % of the allegations. Lastly, the large differ-
ence between CAAs related to health in comparison with CAAs related to
the environment could suggest an under-reporting of health abuses, con-
sidering that affecting the environment could have an effect on the health
of the local population.

The CHRD records the year when the allegation took place, and this
is information that could be used to examine whether, for instance, in the
years when there are peaks of particular types of abuse in particular sectors,
there were specific turns in the armed conflict, or particular public poli-
cies to explain the distribution. This would require further research, but
Fig. 9.2 shows interesting patterns.
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Fig. 9.2 Distribution of types of abuse by year of violation (Source: Corporations
and Human Rights Database, 2014)

Another piece of information that I find important to examine before
moving on to see how aggrieved parties have used domestic judicial mech-
anisms to seek remedy and accountability, and what patterns we can iden-
tify using the CHRD, is who the aggrieved parties are. In 128 cases, local
communities were recorded as being those affected by the abuse. This
category includes indigenous and Afro-Colombian groups. In 72 cases,
workers were named as the victims of the abuse, while in 33 cases the
general public appeared to be the affected party (mostly in cases where the
environment was concerned).

Lastly, considering that the global regulatory framework has relied on
the state and the companies for the realisation of the third pillar of the
UNGPs—that is, to guarantee access to remedy for victims—it is inter-
esting to note that in 30 % of the cases the state either was involved in
committing the violation (and the company assisted) or assisted the com-
pany in perpetrating the abuse. In this way, considering the significant
proportion of cases where there was state involvement in the abuse, it is
important to question whether the regulatory framework should continue
to rely on state- and company-led mechanisms to guarantee remedy and
accountability.

Having briefly explored some characteristics of the abuses that have
been recorded in the CHRD for Colombia and their distributions across
time, sectors and type, I now move to look at judicial remedy mechanisms.
In 39 % of the cases a judicial action was initiated. In 35 % of the cases with
judicial actions the state was responsible for initiating the judicial action
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(mostly when there was a criminal investigation), in 53 % of the cases the
injured party initiated the action and in only 5 % were the state and the
injured party recorded as jointly filing the claim. The CHRD recorded a
total of 113 judicial actions, of which 56 % were civil suits (which include
constitutional actions for the protection of fundamental rights or tutelns),
39 % were criminal proceedings and in 4 % of the cases it was not possible
to determine the nature of the action.

The outcomes of these judicial actions, as we expected, mostly tend
towards impunity, with 82 % of the cases resulting in no remedy or
accountability at the time of writing. However, there are an interesting
18 % of cases where there has been remedy and/or accountability. My
broader research project entails a mixed-methods approach to understand
the factors that explain these unexpected outcomes. However, for this
preliminary exploration of the data I want to see if there are interesting
patterns for further research regarding the outcomes of judicial actions
and the five factors inferred from the literature and outlined above (i.c.
political opportunities, social mobilisation, company profile, international
pressure and type of abuse).

The use of judicial actions varies depending on the type of abuse. Of
193 observations, 75 record one or more judicial actions. Of those 75
cases, 60 % are related to physical violence and 24 % to development and
poverty. On the other hand, abuses affecting the environment (8 %),
health (1 %) and labour rights (7 %) have low levels of judicialisation.

Although the low levels of judicial actions for labour, health and envi-
ronment abuses could suggest that victims tend to bring judicial claims
against corporations when the abuses relate to physical violence crimes,
this is hardly confirmed by the data, since this could be explained by less
coverage of these types of case by the media. The considerable propor-
tion of cases in which the coders were unable to determine whether a
judicial action was taken regarding the labour abuses could suggest that
although the media records an intention of filing a claim, they do not fol-
low through in recording what happens after the abuse occurs (Fig. 9.3).

One could consider that victims compensate for the lack of judicial
actions for environment, health and labour abuses by turning to non-
judicial remedy mechanisms (e.g. administrative sanctions or company
grievance mechanisms). However, for health abuses there is no instance
recorded where non-judicial remedies were used, and for labour there are
only three cases where a non-judicial remedy was sought. For the abuses
related to the environment, the situation is different because in 44 % of the
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Fig. 9.3 Use of judicial actions by type of abuse (Source: Corporate Human
Rights Database, 2014)

cases there was a non-judicial action (considerably more than the 22 % of
cases where a judicial action was filed). This could suggest a preference in
these cases for administrative sanctions imposed by the state.

The outcomes of judicial actions are recorded in the survey for each
judicial action as text descriptions. This information is not ready for sta-
tistical analysis but it will provide information to create a new variable to
describe the outcomes of trials. For now, the CHRD includes variables
that indicate whether the judicial action reached court, and if so whether a
trial was initiated. Only 12 out of the 26 cases with judicial actions reached
trial, of which 11 were civil trials (including constitutional actions) and 1 a
criminal trial. This could suggest that although judicial actions for criminal
offences, which involve physical violence crimes, are often used, they sel-
dom reach the trial stage. This could be explained cither because the pros-
ecutors are unable to identify a perpetrator of the crime or because of the
overburden and selective workings of the criminal law-enforcement system
in Colombia. Another possible explanation is that victims lack the resources
and access to prosecutors to secure the continuity of the investigations.

Using cross-tabulations of the remedy/accountability outcomes of
judicial mechanisms and the different variables that refer to the factors
outlined above, Table 9.2 summarises the results for the binary variables.

Table 9.2 shows some interesting patterns regarding the role of global
pressure, political opportunities, social mobilisation and networks in access
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Table 9.2 Remedy and accountability outcomes

No remedy or Remedy or Remedy and

accountability (%) accountability (%) accountability (%)
Political opportunities® 834 1.6 14.9
Global pressure® 44.8 3.4 51.7
Brand® 96.3 0 3.7
Social mobilisation? 84.6 0 15.3
Networks® 78.5 0 21.43

Source: Corporations and Human Rights Database, 2014

“This is a dichotomous variable coded as ‘1 = Yes’ if the allegation has a ‘1 = Yes’ in the corporate complic-
ity variable, and the date the trial started coincided in time with the following time periods where ‘peace
processes’ have taken or are taking place. ‘Peace process’ with AUC paramilitary groups: the timeframe of
the ‘peace process’ with the AUC for the purposes of this thesis is 2003-2015. A second ‘peace process’
is the one with the FARC that started in 2012 and is ongoing. The timeframe for this ‘peace process’ for
the purposes of this thesis is 2012 onwards.

This is a dichotomous variable coded as ‘1 = Yes’ if a foreign state or any of the following international
organisations had a role in the case reporting, as other groups involved, as third party or in the judicial or
non-judicial remedy: Inter-American Commission of Human Rights, Inter-American Court of Human
Rights, UN bodies, ILO, OEC

“This is a dichotomous variable coded as ‘1 = Yes’ if the brand of the company or the parent company is
listed in Interbrand’s 2014 list of the 100 best global brands; 2014 Global CSR Reptrack 100 ranking,
which looks at consumers’ response to companies’ reputation; or in BrandZ Top 50 Most Valuable Latin
American Brands 2014. These sources measure the value of the brand, which is derived from the level of
visibility of the brand.

9This is a dichotomous variable coded as ‘1 = Yes’ if there is a ‘1 = Yes’ coded for the following variables
in the CHRD regarding who reported the abuse and other groups involved: repcommunity, repunion or
gcommunity, gunion in the CHRD (including cases where there are combinations where repcommunity,
repunion or gcommunity, gunion are paired with other reporters)

“This is a dichotomous variable coded as ‘1 = Yes” if ‘1 = Yes is in the socmov variable and ‘1 = Yes” in one
or all of the following variables in the CHRD: repngo, repingo, repun, repmedia, gnyo, gingo, gun, gmedin
(including cases where there are combinations of groups involved)

to remedy and corporate accountability. Further inferential statistical tests
need to be conducted to determine if there is a relationship between these
factors and the outcome, and the strength of this relationship.
Surprisingly, the ‘brands’ variable, which relates to the company profile,
seems to be less relevant when it comes to explaining the outcomes of
judicial actions. The two other variables that relate to the company profile
and help to determine whether a company is important to the economy of
a country are the sector GDP and FDI. In general the data don’t seem to
reveal any relationship between outcomes of judicial actions and GDP or
FDI. This could mean that the importance of the company to the econ-
omy, measured by GDP and FDI, is not significant in the comparative



162 L.BERNAL-BERMUDEZ

analysis across cases. The last company level variable—that is, the subscrip-
tion to global human rights norms by the company—also does not show
any evident patterns in terms of outcomes.

Regarding the type of abuse, there was a remedy and /or accountability
in 19.4 % of the cases where there was physical violence; in 22.5 % of the
cases related to development; in 18.5 % of the cases where the environ-
ment was involved; in 4.3 % of the labour-related cases; and 0 % in those
related to health. There does seem to be a pattern where labour and health
continue to be sidelined in terms of access to justice.

This preliminary description of the data available in the CHRD for
Colombia shows a picture of some of the patterns of abuse and the use
of judicial actions. It clearly shows an interesting puzzle and the need
for more in-depth research regarding the factors that explain cases where
victims receive reparation and the factors that bar other cases from having
the same outcomes.

5  CONCLUSIONS

This brief description of the literature on the global regulatory framework
and preliminary analysis of the CHRD data shows an important theoreti-
cal gap that needs to be filled (i.e. how best to seek remedies for rights vio-
lations by corporations), as well as the vast potential of the data recorded
in the CHRD. Understanding the patterns of corporate involvement in
human rights violations, and the ways in which remedy mechanisms are
being used to secure a remedy, should help us to understand the phe-
nomenon, analyse it and make proposals at the policy level. As it is, today
academics and practitioners have information restricted to case studies and
small-n datasets, which limit the sorts of assertion they can make about
where abuses are occurring, which companies are involved and what types
of mechanism are more effective in guaranteeing redress for victims.
Understanding other factors that bear on the outcomes of judicial pro-
ceedings against corporations involved in human rights violations means
recognising the complexity of the phenomenon and the factors beyond
legal hurdles and requirements that victims have to face to secure repara-
tions, which extend to the political, social and economic sphere. From the
descriptive statistics presented in this chapter, I would like to question the
adequacy of continuing to rely on the state and the companies to imple-
ment the third pillar of the UNGPs (access to remedy), precisely because
of the significant proportion of cases where the state and the company
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have colluded in the perpetration of the abuse. Regarding the factors that
could explain the outcome of judicial actions, it was surprising to see how,
in the comparative analysis (i.e. across cases), the variables related to the
company profile do not seem to have a significant role in remedy and
accountability. There are strong claims in the literature, from activists*?
and academics,® arguing that justice for cases of corporate involvement
in human rights abuses is an economic story where the state has incen-
tives to protect the company and not its citizens. Although in this pre-
liminary quantitative comparative analysis there is no evidence to support
this claim, in the case study of Urapalma SA (included in the broader
research project) there is evidence to suggest that the remedy outcomes
are explained by a combination of social mobilisation, political opportuni-
ties, global pressure and the company having a profile that left it without
the protection of the state. This clearly shows the strengths of using a
mixed-methods approach.
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CHAPTER 10

Multiple Strategies of Financial Regulation
Adopted in the Colombian Securities
Market: The Case of Over-the-Counter
Derivatives

Ligia Catherine Avias Barvera

This chapter aims to open up the discussion, mostly absent in the domestic
scholarship, about the different and often inconsistent strategies of regu-
lation adopted in the Colombian securities market. Blanco and Castaiio
argue that Colombia predominantly implements a risk-based approach to
the regulation of its securities market.! This was supposedly implemented
through the separation of regulation and supervision of the banking and
securities systems, and afterwards reaffirmed with the Colombian Securities
Law 964 of 2005.> However, the case of Colombia responds more to a
mixture of regulatory approaches. The evolution of securities market reg-
ulation® shows a prevailing move towards International Organization of
Securities Commissions (IOSCO) Principles of Securities Regulation* and
OECD Principles of Corporate Governance,® some risk-based regulation
principles® and ultimately a strong emphasis on consumer-investor protec-
tion. The inconsistency in the approach to the regulation of the securities
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market is palpable in the over-the-counter derivatives market (OTCDM),
where it triggers failures in regulation and supervision of this market and
affects the use of derivatives in important markets.

This chapter starts with a brief description of the Colombian
OTCDM. It then describes the main regulatory approach used in this
market, and shows how it interacts rather poorly with a series of institu-
tional issues that are also present in the overall regulation of the market. It
then concludes by showing how these interactions affect the development
of the OTC derivatives market specifically.

1 Brier DescriPTION OF THE CoLoMBIAN OTCDM

The OTCDM in Colombia was traditionally smaller and less regulated than
the Exchange Derivatives Market.” Multiple factors converge to explain
this situation: the greater confidence in regulated systems as opposed to
those less regulated, the degree of development of the Colombian econ-
omy, and the lack of information and knowledge about the instrument
itself, among others. Moreover, there is a gap in the regulation of the
OTCDM in Colombia; most of the rules governing this market are applied
by reference to the rules of the exchange-traded derivatives, regardless of
the particularities of the market.

The OTCDM includes all those financial instruments traded out of
stock exchanges or any other type of securities trading system.® The exist-
ing regulation regarding the domestic OTCDM is limited to the creation
of a Register of Transactions’ according to the requirements established
by the enforcer, the Superintendencia Financiera de Colombia (SFC,
Financial Superintendency of Colombia). Moreover, there is an obligation
to draft the contract following the standard format approved by the law.
However, the terms of such a contract will be enforced only until the time
when parties decide to clear and settle the transaction through a central
counterparty CCP, when irrevocably the transaction will be governed by
the internal regulation of the CCP.1°

Domestic regulation does not define derivatives transactions. It clas-
sifies financial derivatives into two categories according to its complex-
ity: basic derivatives and exotic derivatives.!! Among the first category are
forward, futures, swaps, call-and-put options'? and others.!® Morecover,
the regulation includes the expression ‘any other type of financial deriva-
tives’. This broad category leads to an overcomprehensive characterisation
of transactions as financial derivatives. Hence any commercial contract
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negotiated on the OTC market in which parties have decided to clear and
settle through a house of central counterparty risk could be considered a
valid derivative transaction. The second category of transactions—exotic
derivatives—abstractly covers all those instruments not included within the
first category of basic derivatives. The regulation is limited in its nature; it
provides a merely declarative list of American, Asian and Bermuda options
and the swaps related to credit events. Additionally, it is made clear that
mortgage securities (#itulos hipotecarios)—and any other security resulting
from a securitisation process and those defined as security according to the
Securities Law 964 of 2005—are not considered to be financial derivatives
when incorporated into a simple prepaid option.!*

2 STRATEGIES OF REGULATION ADOPTED
IN THE COLOMBIAN SECURITIES MARKET

In this section I will identify the main regulatory approach used in the
OTCDM in Colombia, and explain how it interacts with other institu-
tional elements that are present in the regulation of this market in an
unsatisfactory way.

Risk-Based Regulation: The Colombian Approach

Risk-based regulation is a general set of principles that seek to find common
and homogenous elements to rationalise the regulatory process.'® In partic-
ular, it prioritises regulatory actions in accordance with an assessment of the
risk that the parties will present to the regulatory body’s achieving its objec-
tives.'® This approach to regulation comprehends two stems: prudential reg-
ulation and conduct of business.!” It requires the regulators to clearly define
its objectives from the outset. The statutory objectives are closely linked
to the risks that firms and individuals pose to its achievement. Therefore
regulatory agencies conduct a process of decision-making to decide what
risks to address and prioritise. It is highly likely that such a process is biased
and affected by some errors in judgement. To explain the subjectivity of
the regulators’ judgement, the scholarship'® borrows, from risk perception
theory, the classification of two types of error:'” Type 1, erring on the side
of caution (judging something as risky when it is not); and Type 11, erring
on the side of risk (judging something as safe when it is not). Hence any of
these types of error, inner perceptions and external factors can influence the
judgement of the regulators during the process of selection of risks.
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As a result, risk-based regulation requires a strategy of regulation, in
which the quality of a firm’s internal controls is the focus of attention. The
rationale is ‘to ensure that a firm’s own system of regulation is enhanced to
enable the regulator to spend fewer resources monitoring in the future’.?
This is possible when there is cooperation between the regulators and
regulated firms. This cooperation is built on the idea that the primary
responsibility of the overall functioning of an area rests on the firms’ self-
regulation, and that its self-imposed rationale is in line with the regulators’
objectives. However, such cooperation is likely to be more effective when
the regulators count with enforceable instruments of discretion in imple-
menting their own rules.?!

Regarding Colombia, Blanco and Castaiio argue that the regulatory
architecture created in the securities Law 964 of 2007 evidences the
inroads of risk-based regulation.?? They argue that the adoption of a single
authority to regulate and supervise the banking and securities market is a
manifestation of this approach. We consider that such a view is mistaken
because, as international experience shows, adopting a single regulator
is not necessarily part of risk-based supervision.?® In fact the clements of
a risk-based approach can be found in the 2011 guidelines issued by the
SEC, entitled Lineamientos Estratégicos.** However, the issues lie in their
sluggish implementation.

The guidelines explain how the SFC will carry out its functions® as
delegated by the president of Colombia. Hence it draws attention to the
strategic objectives of financial system supervision. It links the functions
of inspection, surveillance and control with specific objectives—namely,
institutional strengthening, risk-based supervision, strengthening of pru-
dential rules, consumer protection, finance inclusion and development of
capital market. For the purpose of this section the debate is centred on the
strategic objective of risk-based supervision.

The SEC created the Marco Integrado de Supervision (MIS, Integrated
Supervision Framework). Its purpose is to identify and analyse the ‘signifi-
cant activities of firms, the inherent risks, and the internal mechanisms of
control’. The aim is to efficiently allocate the supervision sources accord-
ing to the levels of risk. It establishes a continuous upgrade of the terms
initially proposed and of the methodology for assessing firms’ risks.?¢
Likewise, the need for a pre-emptive supervision approach is briefly men-
tioned. However, the guidelines seem more focused on the strengthening
of the SFC’s capacity and on coordination between internal dependencies
than on the implementation of early-stage mechanisms of risk management.
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We consider that this flaw deserves special attention. Overall, the SFC’s
guidelines are still at the design stage and their focus is more on creating a
friendly framework for international standards and principles.

Risk-Based Regulation in the Institutional Context

The risk-based approach mentioned above is incomplete and therefore
inadequate. Below I will review a series of issues related to its implementa-
tion that affect its functioning, and that impair the development of certain
financial markets, such as the OTCDM, in Colombia.

Regulation and Supervision

Regulation and supervision are two concepts usually assumed to have
similar meaning. However, the distinction between them must be consid-
ered in order to understand how authorities perform their mandates. For
the purpose of this chapter, regulation and supervision are two comple-
mentary stages of the regulators’ work. On the one hand, regulation®”
as the setting of standards based on the expectations that the regulators
have about regulatees’ conduct—that that is, the behaviour regulatees are
expected to exhibit in complying with the rules issued by the authorities.
On the other hand, supervision?® alludes to the assessment of compliance
by the regulated firms. The carrying out of these functions varies depend-
ing on the government’s organisation. However, the success of a regu-
lation and supervision system requires the coherent understanding and
inevitable link between these two complementary functions.

According to the structure of the Colombian state, the regulatory
function is mainly assigned to the bicameral parliament that discusses and
approves national laws. However, the initiative to regulate some topics
can come from the national government, with the president as head of
the executive power. In this case, particularly relevant for the purposes
of securities and derivatives regimes, the initiative is conducted by the
Ministerio de Hacienda y Crédito Pablico (MHCP, Ministry of Finance)?’
and is issued through decrees that develop the subject matter announced
under the law.

The Colombian Constitution and complementary laws determine
how the supervision function takes place. According to the Colombian
Constitution, the country’s president carries out the inspection, surveil-
lance and control of the financial system. However, those functions are
accomplished, by means of delegation, through the SEC, a technical body
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of the Ministry of Finance. Moreover, Banco de la Republica (BR, the
Colombian central bank) has regulatory capability limited to those deriva-
tives related to interest rates, currency exchanges and stock indexes.

To complicate things further, multiple state bodies are organised as
redes de seguridad financiera (financial safety nets) and share the task
of regulation and supervision. This network comprises the MHCP, the
BR, the SFC, and two deposit insurance managers (FOGAFIN and
FOGACOOP).

The financial regulatory architecture described above denotes an insti-
tutional dispersion of tasks, which in turn evidences the need to integrate
risk-based regulation and supervision. In particular, supervision cannot
be the loose arm of government intervention in the financial system. It is
required to integrate the effective risk-led supervision approach with the
respective regulation. The surveillance authority alone cannot assume the
commitment, while the regulators appear to be estranged from the risk-
based approach to supervision. Hence a coherent policy should engage all
of the authorities involved in the regulation and supervision process.

Definition of Risk?

When going through the current policy of risk-based supervision in the
Colombian securities market, it is not clear to which type of risks the
approach is referring. In basic terms it is likely to include credit risk as
the main source of systemic risk. Nevertheless, it would be advisable to
clarify the term to include, besides credit risk, the other types: liquidity,
interest rate, exchange rate risk and so on. This is because any risk can
grow to systemic proportions when its negative impact extends beyond
an individual institution.?® The lack of clarity of the term in national regu-
lation may frustrate the implementation of the risk-based approach from
the outset.

The Vicious Circle of Risk Assessment

As previously explained, one of the dangers of risk-based regulation sys-
tems is the gap between the risk-assessment stage and the enforcement
stage. Although this gap is clearly stated in the relevant literature,®! it is
nowhere to be found in the current supervisory approach designed by the
SEC. There is no reference to enforcement tools of risk-based supervision
because the focus is on reviewing and updating the risk-assessment meth-
odology and strengthening SFC building capacity. Although these two
elements are part of the approach, the absence of effective enforcement
mechanisms affects the compliance and accountability of the approach
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itself. Therefore it is advisable to implement enforcement strategies with
formal punitive and informal persuasion components.3?

Regarding the risk-assessment methodology, the Colombian approach
in the securities market requires a market-focus study. A general system for
the assessment of risk applicable to all regulated firms appears to be insuffi-
cient. The degree of complexity and specialisation of certain markets, such
as the OTCDM, makes it imperative that the regulators’ expertise drives
regulatory actions.

Level of Discretion of Supervisors and the Engagement of Regulnted Firms
Regulation always involves judgement, but the degree to which judge-
ment is based on observable facts as opposed to what might happen in the
future is where differences can occur.®*®* Thus when adopting risk-based
regulation, it is crucial to establish clearly the degree of discretion that
the regulators have. This is translated into powers of intervention and the
expectation that the regulators will be more intrusive in order to pre-empt
the materialisation of future risks,* denoting the forward-looking charac-
ter of risk- and judgement-led regulation.

The aim is to engage the regulators and regulatees in achieving the
general objective of financial stability through the efficient design and
execution of a risk-based approach to regulation. As stated by Julia Black,
‘risk-based regulation is a modern compromise between the acknowledg-
ment of the realities of the de-centred regulatory space and the limitations
of the regulators in providing public goods’.® Thus firms are expected to
produce internal governance and controls to link financial systems objec-
tives and internal management needs.3¢

In Colombia these internal managerial controls are required to be fur-
ther developed by the national regulators according to market needs. Here
the risk-based approach should be complemented with a notion of pru-
dential and conduct of business regulation. Indeed, the IMF recommends
to the SFC and the BR to work on the effective coordination tools for risk
assessment and prudential and conduct enforcement. In the IMF’s opin-
ion the upgrade of the risk-based supervision will facilitate the monitoring
and management of concentration of risk, as well as the control of leverage
and collateral quality in the OTCDM.?¥

On the one hand, prudential supervision involves:

not only monitoring the compliance of systematically important insti-
tutions with safety and soundness® standards, but also evaluating whether
these standards are sufficient to protect the rest of the economy adequately
from financial distress in a systematically important firm.
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This is the macroprudential supervision seeking to limit financial system
distress, which is particularly important when regulating highly intercon-
nected and systematically importantinstitutions in the OTCDM. Moreover,
it includes microprudential supervision, which is the day-to-day supervi-
sion of individual financial institutions.** The focus of microprudential
supervision is the safety and soundness of individual institutions and also
consumer protection. On the other hand, the conduct of business is con-
cerned with consumer protection.*® However, rather than focusing on the
protection of clients from the insolvency of individual financial institu-
tions, it emphasises safeguarding clients from unfair practices.*!

Although the Colombian regime has an evolving trend of consumer
protection*?—this is one of the strategic objectives of the SFC—there is no
link between risk-based supervision and financial consumer protection.*?
Consumer regulation in Colombia is based largely on an extension of the
information asymmetry and market failure argument, but conversely it is
not based on the overall financial stability objective. Therefore, in order to
connect the consumer-investor protection regime with risk-based regula-
tion, I propose to complement that pro-consumer-investor approach by
linking market failures* in the investor protection feature to the mitiga-
tion of systemic risks.*® Indeed, the consumer protection scheme designed
by the SFC could be integrated as one of the pillars of the risk-based
approach to regulation and supervision.

Avre the IOSCO and OECD Principles Approaches to Regulation?
Although international standards and principles are the trend within finan-
cial regulation, they are not regulatory strategies per se. Even so, their
national implementation has a positive effect because they pursue the har-
monisation of the minimal requirements that will facilitate the integration
of safe and sound international markets.

The IOSCO Principles of Securities Regulation and the OECD
Principles of Corporate Governance are indubitably useful tools to
illustrate strategies of conduct of business and microprudential regula-
tion. However, they are not regulatory strategies in themselves. Therefore
their implementation requires the governmental plan within broader,
well-directed strategies of regulation. Otherwise the task will not have the
expected outcome. It is not about following international trends because
it is useful; it is about having a clear strategy to regulate and supervise a
market like the securities market.

Only when Colombian regulation is committed to having a coherent
framework of regulatory strategies will it be able to enhance confidence in
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the market, and, more important, improve the resilience of the securities
market. The concept of resilience*® could be the core of a coherent dia-
logue between the regulators and supervisors of the Colombian securities
market, and all of this as part of the comprehensive adoption of a risk-
based approach to regulation.

3 Wuar HinpERS THE GrROWTH OF OTCDMs
IN COLOMBIA?

The traditional rationale for regulating financial markets is the correction
of market failures related to asymmetric information and to externalities.
The aim is to reduce systemic risks and to ensure that markets are fair,
efficient, and transparent.*” Consistently, there is a persistent movement
towards better regulation and a daunting concern to obtain competitive
advantage through efficient regulation.*® One of the difficulties faced by
the financial regulators is to deal effectively with the complexity and the
rapid pace of the growth of financial markets, especially in complex mar-
kets, such as the OTCDM. The design of ‘good rules and coherent reg-
ulatory strategies, which support strong, safe and sound markets and avoid
malign effects, is not easily achieved.*® In addition, conducting financial
regulation in a manner that procures strong markets, and maintains the
balance between securities markets rules and financial sector growth, is
challenging.®!

Accordingly, I argue that the lack of coherence in the design and
enforcement of regulatory strategies aftects the development of financial
markets because it creates a dysfunctional combination of principles and
rules. In this sense, the regulators draft relevant rules for each market
without a ‘plan route’ to understand how the risk-based approach, or any
other approach, can illustrate the supervision task. This has important
implications, such as knowing the market, identifying the risks, prioritising
regulatory actions and resources, developing early risk identification and
intervention tools, and the implementation of effective enforcement pow-
ers. The inconsistency of the Colombian securities approach to regulation
has affected the development of OTC derivatives. This section concludes
by exploring three issues that affect the development of the OTCDM,
which are related to the lack of clarity in the supervision approach adopted
in Colombia.

As explained in previous sections, the OTC market is not covered by
a proper regulation system. Instead, these transactions are partially gov-
erned by the exchanged-traded transactions regime. This shows that the
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Colombian regulators have not designed a specialised regime that responds
to the particularities of the OTCDM. As a result, the rules governing
these transactions come from private contract law and commercial law, as
well as the standard contracts issued by intermediaries in the market.

The first issue affecting the growth of the OTCDM in Colombia is the
lack of regulatory definition of these transactions. The first task is to set
out a comprehensive definition®? of these instruments of debt financing
and raising capital,®® commonly used by financial and non-financial institu-
tions. It is generally accepted that ‘the goal of all derivatives products is to
obtain funding at a preferential rate or to take speculative advantage of a
movement in a financial market for the investing institution”.5* This means
that, aside from the abovementioned functions, financial derivatives also
have a speculative intention.*®

A clear definition of derivatives in the domestic regulation of OTC
derivatives would potentially broaden the scheme to include as many
transactions as possible, allowing market participants to create any type of
transaction that falls within the derivatives regime. Thus the clarity regard-
ing the regime results in reliability in the rules, and higher levels of trans-
parency and accountability.>® This lack of certainty regarding the concept
of financial derivatives deprecates the clear understanding that both the
regulators®” and market actors are expected to have in a reliable regulatory
environment.

The second issue affecting the consolidation of the OTCDM in
Colombia is the absence of market infrastructure regulation, in particu-
lar the post-trade infrastructure, the CCP.*® Clearing—the function by
which the credit risk is managed—can be carried out centrally by CCPs or
bilaterally.®® Before the Global Financial Crisis (GFC) the vast majority of
OTC derivatives were cleared bilaterally with inadequate collateralisation,
prompting instability in the market and concretising systemic risk. The
post-GFC regulatory reforms promote the use of CCPs, seeking the
enhancement and protection of financial market stability. In particular, in
the OTCDM, central clearing is focused on the reduction of credit risk.

Immediately after the GFC, the Government of Colombia® and the
largest market participants®! set out some key ways to strengthen national
capital market infrastructure. Importantly, these proposals were inspired
by the international regulatory responses to the failures that contributed
to the GFC. First, aiming to provide better credit risk management of
OTC derivatives®? and provision of a clearing and scttlement system, the
government issued regulation for a CCP in the form of a clearing house.
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Unfortunately, after the creation of the Colombian-based clearing house
in 2008,% the regulation was derogated® and has not been replaced. In
consequence, the Colombian OTCDM has a clearing house functioning
without state regulation.

The rationale is that the CCP imposes itself as the legal counterparty
to every trade. This arrangement places the CCP in a unique position in
that it has direct interaction and counterparty risk exposure with each
trading party.®® With the creation of the CCP, all those interested in trad-
ing derivatives must comply with certain membership requirements.®® The
CCP interposing itself in every trade will support the losses of any cleared
transaction. Hence the default will not only affect the large dealer—as it is
without a CCP—but will be mutualised among all of the CCP members.
The existence of a CCP reduces the risk that the failure of a single coun-
terparty can cascade into a systemic crisis. To this end, a CCP uses several
mechanisms to reduce and transform risk—for instance, multilateral net-
ting®” of trades, margining,*® loss mutualisation,®” default management”®
and by imposing more effective controls on all participants. However,
the debate lies in the expected benefits that CCPs might bring to the
OTCDM-—namely improving market resilience by reducing counterparty
risk and increasing transparency.”!

The third issue affecting the consolidation of the OTCDM in Colombia
is the limited variety of OTC transactions. This is a consequence of the
precarious knowledge of the needs of the domestic market, and the sub-
sequent lack of specialised regulation. After the GFC the national gov-
ernment called for a diversification of financial investment instruments,
recognising that the local derivatives market had reduced types of deriva-
tives transactions. The aim was to increase the offering of these finan-
cial instruments to both national and international investors, making the
Colombian financial system more investor-friendly. However, after seven
years the government’s initiative has not been achieved and the gaps in
OTCDM regulation remain.

4  FiNAL REMARKS

The recommendation for the Colombian authorities is to design a regula-
tion and supervision approach to the OTCDM. The strategies of regula-
tion need to avoid the undesirable effects of the widespread reliance on
internal risk management models and processes, and the permissiveness of
self-regulation. Therefore, the regulators should be empowered with more
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intrusive intervention tools, with a strong emphasis on the early detection
and prevention of risks. Likewise, market infrastructure tools can serve an
important role in enhancing the transparency of information available to
the relevant authorities and the public, promoting market stability. Finally,
the approach needs to assess the particularities of the Colombian market,
so the focus should be on increasing the use of regular OTC derivatives
for commodities.
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CHAPTER 11

A Counterhistory of Anti-Trust
in Latin America

Andvés Palacios Llevas

The history of anti-trust law in Latin America is a topic that remains
unexplored. While there is a considerable amount of scholarship about
its history in other jurisdictions, there is precious little about how anti-
trust regimes (ARs) have developed in this part of the world. The few
articles devoted to this topic offer a historical narrative that characterises
its development as a transition from economic planning towards market
liberalisation. In doing so they suggest that the adoption of liberalisa-
tion policies amounted to a break from a past characterised by heavy-
handed, misguided state interventionism. And although ARs continue
to change, they supposedly also reflect a deep commitment to protecting
competition.

This chapter engages critically with this narrative, and suggests that a
different interpretation of the evolution of this field of law is possible and
necessary. Its purpose is to offer a series of arguments that can contrib-
ute to a more nuanced understanding of the historical and intellectual
development of this field of law. It shows how the development of ARs
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evidences important continuities amid differences in the economic ideas
they incorporate, in contrast to the dominant historical narrative of this
field and its emphasis on discontinuities. It also aims to show how particu-
lar different ideas shape our understanding of these fields.

The chapter is organised as follows. Section 1 presents the dominant
historical narrative of anti-trust in Latin America mentioned before. It
describes its core elements and some variants. Section 2 then presents
some elements to challenge this narrative. These emphasise the conti-
nuity of returning to legal reform to protect competition, even if, in the
process, different economic theories are incorporated. These elements
do not provide for a new narrative but by advancing them I advocate
for a more historically informed and coherent approach to this field of
law. Finally, Section 3 offers other ideas that can be helpful in develop-
ing a better understanding of the history of anti-trust in this region.

1 THE DEVELOPMENT OF ANTI-TRUST LAwW IN LATIN
AMERICA: THE DOMINANT NARRATIVE

I begin by analysing the body of literature that addresses the develop-
ment of anti-trust in Latin America.! The core of the dominant historical
narrative is composed of two different but related arguments. The first
characterises the development of this field of law as a positive occurrence
that stands for a sharp break with past and pernicious forms of regula-
tion. In doing so, it presents the introduction and amendment of ARs as
events or efforts in the ‘right’ direction. Changes came in the 1990s, when
ARs were adopted de novo or were amended as a complement to liberal
economic policies, such as market liberalisation, the privatisation of state-
owned enterprises and the like. In turn, the second argument that makes
up this narrative sees these events as insufficient. The regimes adopted
are inadequate because they fail to meet basic requirements related to the
independence of enforcement bodies, the content of legal provisions, and
exceptions, among others. The implementation of these regimes also sug-
gests that pernicious beliefs continue to linger in spite of the adoption of
these ARs and the ideas for which they supposedly stand. As a result, these
regimes should be amended to meet the challenges that prevent their full
implementation. The ‘big picture’ thus suggests that the adoption of ARs
is a positive development, but one that should be improved through con-
tinuous legal reforms.
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A particularly good example of the first argument of this narrative is
Julidn Pena’s article “The Consolidation of Competition Law in Latin
America’.? Pena summarises the development of anti-trust in this region
in three stages, ranging roughly from the 1930s to the 2010s. In the
first stage, only a few countries (Argentina, Brazil, Chile, Colombia and
Mexico) had ARs, which were ‘basic and vague’ and poorly enforced.?
These were adopted at a time when there was little support for anti-
trust enforcement, a situation that followed from the interventionist
and protectionist bent of contemporary governments.* In the second
stage, most countries updated their regimes (Argentina, Brazil, Chile,
Colombia and Mexico) or adopted new ones (Costa Rica, Ecuador, El
Salvador, Honduras, Nicaragua, Panama, Peru, Uruguay and Venezuela).
These processes took place roughly at the same time as the Washington
Consensus policies were being implemented. The adoption of ARs and
Washington Consensus policies supposedly evidences a break from the
interventionist policies that predominated in the past—a ‘pendulum shift
in the paradigm of state intervention in the markets ...".> Also, this sec-
ond stage is characterised by the involvement of international organisa-
tions such as the United Nations Conference on Trade and Development
(UNCTAD), providing assistance for crafting new ARs or amending
previously established ones.® Finally, the third stage is about the con-
solidation of the different ARs. This is characterised first by a deeper
involvement of other branches of government (notably the legislature),
as well as by the support given by the highest levels of governments, civil
society and academia (supposedly the case for Argentina, Brazil, Chile,
Colombia, Mexico, Panama and Peru). It is also characterised by rely-
ing less on legal transplants and more on learning from enforcement
experiences. And it is characterised by the involvement of international
organisations, both global (e.g. UNCTAD) and regional (e.g. the Latin
American Competition Forum).”

The second part of this narrative points to limitations that suggest the
need for further reforms. In other words, the efforts undergone until now
have been necessary but are not sufficient. An example of this part of
the narrative can be found in Ignacio de Le6n’s book An Institutional
Assessment of Antitrust Policy: The Latin American Experience® De Ledn
argues that the pervasive influence of the colonial mentality continues
to influence how Latin American governments understand the relation-
ships between the state and markets. During colonial rule, the Spanish
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crown controlled economic activities according to its own interests and
without regard for establishing well-functioning markets. The indepen-
dence movements of the first decades of the nineteenth century did not
affect the prevailing ideas regarding this issue in the recently independent
Latin American states.” Quite the contrary: the nascent Latin American
states continued to use law to direct economic activities following their
own political prerogatives.!® During the twentieth century, so-called inter-
ventionist policies reaffirmed suspicions about free markets at the inter-
national level and about competition at the local level.!! The Washington
Consensus, for all its emphasis on market liberalisation, was unable to chal-
lenge this legacy of interventionism, and anti-trust enforcement became
a tool for it. By relying on images of perfectly competitive markets, com-
petition enforcement authorities are biased against firms that have mar-
ket power in real markets.!? The consequences of this mentality can be
appreciated in the composition of the ARs and in the predominance of
protectionist industrial policies in this region.!?

Other variants of this part of the narrative emphasise the role that legal
formalism has in the development of this field of law. On the one hand,
anti-trust enforcement is distinctively rule-bound, leading to economi-
cally inaccurate decisions. This results partly from the resistance of judges
trained in the civil law tradition who lack the means to rely on economic
theories in their reasoning, like their common law peers. The roots of this
lay in the adoption of a formalist legal culture that is suspicious of non-
literalist interpretations of legal rules.’* On the other hand, competition
authorities have not adapted economic tests to the particularities of their
own contexts, characterised by highly concentrated markets and pervasive
informality. As a result, they misinterpret the conditions in which competi-
tion takes place.'®

This negative part of the narrative is often intertwined with sugges-
tions for further changes to the different ARs. Some of these analyses sug-
gest further reliance on cooperation programmes, like the Competition
and Consumer Protection for Latin America programmes developed by
UNCTAD.! Others advise taking stock of the limitations identified in
order to devise future plans of action.!” More demanding analyses sug-
gest increasing the independence of local competition authorities, expand-
ing their technical expertise and adopting a less utopian approach to
competition.'® Country-specific reviews of the different ARs in this regime
have a similar thrust and offer concrete suggestions.*®
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2 CONTINUITY AND DISCONTINUITY IN LATIN
AMERICAN ANTI-TRUST

The dominant narrative places an important emphasis on the legal changes
that took place in the 1980s and 1990s as though they represented a
significant departure from the past. I challenge this claim by arguing that
the changes that took place do not amount to a sharp break from the past
but rather as its continuation; legal reform continued to be the privileged
mechanism to achieve social (and economic) change, albeit the direction
of the changes themselves varied importantly. We can appreciate this by
comparing the constitutional context and the ARs adopted in the 1950s
with the respective contexts and ARs adopted in the 1990s. Likewise, we
can appreciate the change in economic views underlying the adoption of
ARs over time. In order to illustrate my arguments I will use examples
from Chile, Mexico and Colombia.

The Enduving Alluve of Legal Reform

The resort to legal reform as a mechanism for social change is a salient trait
of Latin America’s legal culture. While this type of reform has a symbolic
and practical dimension, the notion that society can be changed via legal
reform is quite distinctive.?’ Legal reforms have been part of the pro-
grammes of actors of all stripes and colours, ranging from radical socialists
to authoritarian and conservative rulers. They have contributed to the
adoption of different views about individual rights and communal duties,
ranging from the classic liberal civil codes of the nineteenth century to
the more communal-oriented social and economic rights of the 1990s.
Likewise, the rules resulting from the reforms embed different economic
perspectives, which range from developmental theories of the 1950s and
onwards to the so-called neoliberal theories of the 1980s and 1990s. The
fact that legal rules can be used to establish such a variety of ideas, values
and goals points not only to the plasticity of law itself but also to the
rich repertoire of perspectives and views that make up this region’s legal
tradition.

The enactment and amendment of legal rules has been the privileged
strategy for protecting competition. The alternative strategy—simply to let
markets operate as they do, and let competition take care of itself—has not
been considered as a regulatory principle. This is true of the developmental
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ARs adopted before the 1990s, as well as of the more neoliberal ARs that
were adopted thereafter. Not only is legal reform in the name of com-
petition a pervasive trait in the history of anti-trust in Latin America, it
also suggests the pervasive influence of instrumental views about law. This
partly explains why authors such as Pena, when writing about the history
of this field of law, focus on legal reforms.

The ARs enacted during the large part of the twentieth century grew
mainly from changes taking place in constitutional law regarding the
capacity of the state to intervene in the economy. These changes signalled
the end of the conservative-liberal constitutional balance that charac-
terised the nineteenth century and the dawn of a new form of constitu-
tionalism that addressed what is referred to as the ‘social question’.! In
particular, they refer to the constitutional basis of economic activities and,
in particular, to the constitutional protection extended to private property.
Nineteenth-century constitutions forbade the amendment of property
rights by laws enacted after their promulgation, as well as their expropria-
tion without compensation, but delegated the reach and effect of these
rights to the Civil Codes.?> However, during the first decades of the twen-
tieth century, this protection was relaxed and governments were given
the capacity to limit private property rights in the name of the ‘common
good’. The introduction of doctrines referring to private property as hav-
ing a ‘social function’ is particularly important for this transformation.??
This development is related to the increasing prerogatives accorded to the
executive branch for devising and implementing economic policies, which
were justified in the name of the expediency required to address economic
issues at short notice. Both developments are related because the capacity
of the state to intervene in the economy depended on its capacity to alter
the rights and duties that stem from private property. ARs were one of
several types of regime that, based on the state’s capacity to intervene in
markets, developed the constitutional ethos of this period.

The history of Colombia’s AR evidences how constitutional mandates
were developed via laws and administrative decrees. The 1886 Colombian
Constitution established in Article 32 that private property rights could
not be amended by later laws and that expropriation required compensa-
tion.?* As conservative political forces lost their stronghold over national
politics, liberal voices became increasingly more important and their
political influence began a process of constitutional transformation. The
amendments introduced in 1936 modified this protective constitutional
mandate by establishing that property had ‘a social function’.?® Later, in
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1945, a new amendment was introduced, and its content was far more
sweeping; it established that the state’s intervention was required to direct
the economy and rationalise to the fullest possible extent the use of the
different resources.?® When discussing what eventually became Colombia’s
first functional AR in the Congress of Colombia, Senator Campo invoked
explicitly this constitutional text to justify why an AR was necessary.
This initiative became Law 155 of 1959, which contains some provisions
that are applicable today.?” Just like other ARs enacted at the time in Latin
America (e.g. Chile’s Law 13.305 of 1959), the enforcement of the law
was given to an administrative body—the Superintendence of Economic
Regulation—that was attached to a ministry, and thus depended politically
on the country’s president.

Unfortunately there has been little academic interest in the enforcement
record of Law 155 of 1959. The task of enforcing this law was assigned to
different administrative bodies over time, and their records are not system-
atically maintained. As a result, there is little clarity about the number of
decisions issued, the sectors addressed or the sanctions imposed. We know,
however, that the abovementioned Superintendence issued more than 20
decisions between 1962 and 1968.28 There are, however, two decisions
that offer us a window onto anti-trust legal reasoning in the early 1960s
in Colombia. The first is decision 005 of 1961, which concerns an associa-
tion of raw leather sellers. The association allocated production and sell-
ing quotas among its members and negotiated on their behalf with their
buyers. The Superintendence noted that there were price increases and
argued that they were a consequence of the operation of this association.
As a result it ruled against its ongoing commercial practices. It stated that

the market for raw leather should be organized in a technical, economic,
impartial and effective way with the purpose of maintaining a fair balance
between all the interested sectors, that are: the production, acquisition and
processing [of raw leather].?

The second is decision 008 of 1962, where the Superintendence
cleared a merger between a national producer of glass and a foreign-
owned corporation in a related line of production. The Superintendence
argued that the merger would increase the national production of glass
products, thus substituting imports (and therefore diminishing foreign
currency expenditures), contribute to the exportation of national prod-
ucts (thus positioning Colombia as an international producer), diminish
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national prices and increase the demand for labour.3® As these two decisions
evidence, anti-trust enforcement was framed in terms of how it contrib-
uted to the processes related to industrialisation.

The lack of available information about anti-trust enforcement between
the 1950s and the 1990s is common to other Latin American states, with
the exception of Chile.?! Even so, it has become a commonplace to assert
that the ARs of the time were hardly enforced, a conclusion that can
hardly be sustained without further research. The little research available
suggests quite the contrary: these regimes were enforced actively and the
relevant authorities made interesting decisions.®? In any case, the examples
from Colombia also show that the considerations for having an AR are
quite different from the ones we find today, more in line with modern
microeconomic theory.

The economic crisis of the early 1980s exerted considerable pressure
on the constitutional and legal framework built around the prevailing
views about the role of the state in economic affairs. The crisis prompted
the reforms of the 1980s and 1990s associated with the Washington
Consensus, which entailed market liberalisation, the privatisation of state-
owned enterprises and the protection of private property. The constitu-
tional transformations of this period aimed to set the ground rules for
market-based economies based on private property and competition. While
the notion that the state can intervene in the economy is maintained, the
rationale driving its interventions shifts in focus; the state ought to pro-
vide the basic conditions for markets to flourish, not to replace markets or
thwart them. This new constitutional rationale was, as before, developed
through legal reforms leading to the adoption of contemporary regulation
where specialised regulatory agencies aim to maintain market-like condi-
tions in economic transactions.*®

In spite of the interest in circumscribing the role of the state, the con-
stitutions adopted during the 1980s and 1990s contain provisions resem-
bling the ones adopted in previous decades. It is not without irony that
provisions stating that private property has a social function, or that the
state should organise economic activities for the benefit of the population,
appear during this period when curbing the state’s interventions was the
paramount goal. An example of this can be found in Article 19(24) of the
1980 Chilean Constitution, ratified under the military regime in place
from 1973 to 1990, which states that private property has a social function
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and that the scope of property rights is a matter subject to laws enacted by
the National Congress of Chile.*

The ARs adopted during this (second) period reflect this new constitu-
tional rationale but preserve some of its previous features. Regarding their
substantive content, the new regimes draw extensively from the USA and
the EU, and they tend to frame competition issues in terms of economic
efficiency. As for enforcement authorities, during this period we begin to
see the development of quite different models. To begin with, in some
countries there is a gradual separation of investigative and adjudicative
functions, while in others these two functions remain fused. Where this
separation takes place, we see either the establishment of proper courts,
as in Chile with the creation of the Tribunal de Defensa de la Libre
Competencia (Court of Defence of Free Competition), or the transforma-
tion of administrative bodies into tribunals, as in Mexico with the 2014
amendments to its Constitution.

The history of anti-trust in Mexico is particularly telling. Anti-trust
issues have figured in that country’s constitutional tradition since the
1857 Constitution, and Article 28 of the 1917 Constitution was a major
development in this field. The substantive contents of this article were
developed through laws enacted in 1926, 1931 and 1934, all accompa-
nied by their respective bylaws. It is often claimed that these laws were
hardly enforced until the 1990s, but there is little empirical research
that corroborates this view. By the early 1980s an amendment to Article
28 contributed to establishing the foundations for a new AR in 1992.
The anti-trust law (Ley Federal de Competencia Econémica) adopted
in that year evidences the influence of US anti-trust analysis in, among
other things, forbidding ‘hard core” horizontal restraints such as cartels in
absolute terms, and forbidding other agreements and unilateral conduct
only when they were inefficient.*® In turn, a new enforcement authority
was created, the Comision Federal de Competencia Econémica (Federal
Competition Commission), and although it was expected to be more
politically independent than its predecessors, it nonetheless retained cer-
tain ties with the executive branch.? A series of laws enacted in 2006 and
2011 made the Commission more independent and turned it into a qua-
sijudicial institution. The 2014 constitutional amendments to Article 28
furthered this change.?” As it stands today, Mexico’s AR combines both
adjudicative and regulatory procedures.
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Discontinuity in Economic Doctrines

The ARs adopted before the 1990s reflected essentially a developmen-
tal view that was challenged and eventually superseded during the 1980s
and 1990s. Some of the texts that contribute to the historical narrative
described before consider that these regimes were too interventionist and
based on erroncous premises.® But could it have been different? These
criticisms fail to consider that between the 1930s and the 1970s the pre-
vailing theories about economic development in Latin America were quite
different to those that prevailed after that period. One can hardly blame
Latin American governments for following the dominant theories and
ideas of their time regarding trade and competition, especially when these
theories aimed to explain the state of economic affairs in a better way than
the available alternatives at the time.

Economic theories about development were based on the premises
that the conditions of ‘developing’ countries were quite different from
those present in ‘developed’ countries. This followed an insight made by
John M Keynes, who argued that it was important to distinguish between
situations where wages followed the supply and demand of other pro-
ductive resources smoothly, as envisioned by ‘classical economics’, and
other more common situations where market forces, owing to behav-
iour not anticipated by ‘classical economics’, were unable to reach the
desired equilibrium. The latter merited the state’s intervention to achieve
the conditions conducive to higher levels of employment.® This separa-
tion between the economics of full employment and the economics of
underemployment was particularly important for the elaboration of devel-
opment theories, as can be appreciated in the works of Paul Rosenstein-
Rodan*® and Arthur W Lewis.*! The thrust of these theories assigned to
the state a definitive role in establishing the conditions for development
through industrialisation.

The implementation of policies aiming to achieve development through
industrialisation also meant strengthening the commercial ties between
developing and developed states, to the mutual benefit of both, a view
that was in line with classical international trade theories.** Latin American
economists, and especially Raul Prebisch, were sceptical of this view.
Prebisch noted that the terms of trade between developing and devel-
oped nation-states fell between 1846 and 1947 in spite of the increases
in productivity evidenced at cach side of the trade relationship.*® That is,
while the prices of raw materials from developing nations diminished, the
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export prices of the goods manufactured with these materials in developed
nations increased, in spite of the technological improvements involved in
their production.** Thus he came to a different conclusion than classical
trade theories: developed nations at the ‘centre’ benefit twice from inter-
national trade: first, by importing raw materials at increasingly lower prices,
and second, by exporting manufactured goods to ‘peripheral’ nations at
prices that did not reflect the technological advances in production.*
This perspective became the cornerstone of the Economic Council for
Latin America and of developmental policies for subsequent decades.*¢

These theories about development complement the ‘social’ outlook
that characterised the constitutional and legal transformations mentioned
in Section 2.1. They led to the adoption of policies based on the substitu-
tion of imports to boost local industries with unrivalled positions in local
markets. But the states did much more than that: they intervened regularly
to address the dangers related to external business cycles (e.g. the 1929
crisis), which affected their balance of payments, established different for-
eign exchange controls, created forced-savings programmes and directed
credit to certain sectors. They also organised—sometimes directly—the
development of physical infrastructure, and established commercial banks
and similar institutions that channelled credit for local industries.*” Even
though local economic processes became the locus of attention, exports
were not disregarded and came to be favoured as well. After the late
1950s, when international trade picked up the pace once more, export-
oriented policies regained their prominence to some extent and, on the
whole, the policy landscape suggested that these states adopted a mixed
cconomic system.*

Developmental policies and theories fell under the considerable pres-
sure exercised by both political developments and changes in academia.
On the one hand, the success record of development policies was not par-
ticularly great and in some instances these policies proved to be coun-
terproductive. Likewise, the political landscape in the USA and England
became increasingly less inclined to support developmental policies on
account of their purported inefficiency and statism. On the other hand,
changes taking place within the field of development economics academia
led to acute criticisms. Some of these came from the field itself—that
is, they were developed by individuals working within the developmen-
tal tradition that aimed to turn it inside out. Other criticisms came from
neighbouring academic fields, where views rejecting Keynes’ insights were
also used to criticise the prevailing theories. In the end the latter criticisms
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prevailed, leading to a shift in the way development was understood; a
single set of premises about how markets work were good for both devel-
oping and developed states.* This contributed to the ascendancy of the
Washington Consensus. Arguments about how markets are better at allo-
cating resources than states, about the importance of sound regulation
and about the importance of institutions are the cornerstones of contem-
porary development theories. The lesson of this shift is that, along with the
academic merits of development economics, political confrontations inside
and outside academic circles played a determinant role in their demise.

It is hardly surprising that the ARs adopted in the 1990s are based
largely on an efficiency approach to competition, just as it is not surprising
that the ARs adopted before had a ‘developmental’ flavour. From a histor-
ical perspective, the issue therefore should not be whether the first regimes
were misguided but how and why their perspectives changed. To criticise
the early regimes for being based on ideas different from the ones held by
the anti-trust community today evidences the historicist character of this
dominant narrative; it judges the past based on the ideas and values of the
present. It should be clear then that continuity (of legal reforms) and dis-
continuity (of economic theories and policies) complement and run paral-
lel to each other, corroborating the view that continuity and discontinuity
can be historically contested. At the end of the day, this narrative evidences
the perspectives of the authors that contributed to its development, their
own judgments about the past and their belief that their own ideas should
inform these regimes.

3 CONCLUSIONS

The dominant narrative about the history of anti-trust in Latin America is
inadequate for several reasons, as the previous pages suggest. As an alter-
native, I suggest that we look at this field of law from a perspective that
is centred neither on defending nor on attacking the adequacy of free
markets. A nuanced approach to the history of anti-trust in Latin America
could focus instead on how different views about markets and their ade-
quacy have changed over time.

Equally, a nuanced history of Latin American ARs could also explore
the ties created by the process of transplanting these regimes into Latin
American contexts. ARs did not develop originally in this region, and it
would be quite useful to gain a better understanding of their diffusion.
Different jurisdictions treat market power and monopolies differently,
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and the place anti-trust has vis-a-vis other fields of law, and larger politi-
cal issues, varies importantly.®® Latin America is at the receiving end of
transnational networks through which different theories circulate between
law-producing jurisdictions and their peripheral counterparts. The legal
reforms mentioned here were partly about transplanting foreign legal rules
and theories. Legal culture mediates the importation of these theories
and rules between their original contexts and their new, distinctive ones.
Therefore it would be useful to see how these processes have shaped our
local understanding of anti-trust law.

Finally, it would also be useful to know more about the actors involved
in the development of the ARs. Who were the architects of these ARs at
their different stages, and what were their views about competition and
the role of the state in economic affairs? Where did these individuals take
their theories about anti-trust from, and how did they become acquainted
with them? Did they work in the enforcement agencies, provide counsel to
the respective governments or engage with them as litigators? Providing
a detailed description of the networks of influence and practice regarding
this field would bring about highly valuable insights for understanding the
particularities of the different ARs.

The texts that have contributed to the history of anti-trust in Latin
America have provided us with a narrative that, as faulty as it is, is nonethe-
less valuable. They stand as historical records of the ways in which people
understand what anti-trust is about, and provide some useful insights
regarding how to understand its development. As the interest in anti-trust
in this region grows, we expect that new generations of lawyers, econo-
mists and social scientists will develop more sophisticated accounts of this
field of law. We can only expect that they will break the hold of their pre-
decessors and come forward with views of their own.
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PART IV

Constitutional Engine Room:
Between Individual Autonomy and
Collective Self-Government



CHAPTER 12

Latin American Constitutionalism,
1810-2010: The Problem of the ‘Engine
Room’ of the Constitution

Roberto Gargarella

In my opinion, Latin American constitutionalism can be organised around
two main constitutional ideals—namely, individual autonomy and collec-
tive self-government. These ideals refer to two basic claims, which have
occupied a fundamental place in US political discussions since the time
of independence. Of course, the main military battles that have appeared
in the region since those early years were not fought with the idea of
‘autonomy’ written on the flags of the contenders. However, and just
to mention one important example, they did inscribe on their banners
expressions such as ‘religion or death’; which in the end clearly referred
to the place of individual autonomy in the new nations. That particular
dispute—related to the place of the Church in the organisation of the new
societies—was decisive in US public life, for decades (and perhaps until
today), and became manifest in multiple debates: How to think about
the relationship between the state and the Church? How much influence
should the Church have in the writing of education programmes? Should
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different religions and cults be tolerated, and for what reasons? However,
disputes around individual autonomy went far beyond these (decisive)
religious battles: they included conflicts concerning sexual diversity; con-
flicts about the scope of freedom of expression and association; and con-
flicts about reproductive rights, among many others.

In addition, it is not difficult to recognise the influence exercised by
the ideal of collective self-government in the USA since the early days of
independence. It should be enough to state, for example, that the same
independence revolutions were crucially based on the republican vindica-
tion of the right of the locals to govern themselves. Those revolutions
were directly based on a claim of self-government, against the domination
of foreign countries—England in the case of the USA; Spain in the case of
most Latin American countries; and Portugal in the case of Brazil. From
the early claim of ‘no taxation without representation’, presented by the
early American colonist against England, the demand for self-government
always occupied a privileged place in the disputes of the new societies.
Perhaps more interestingly, that claim continued to occupy a central role
in the new nations, after independence, although in a very peculiar way.
In most cases, in effect, those who had been called to the war of inde-
pendence, engaged in it and offered their lives in it began to maintain
the ideal of self-government even after the victory. And, as the histo-
rian Gordon Wood always emphasised, they began to use the doctrines
that were instilled in them against the leaders of the revolution. They
demanded a more relevant role for the people at large in the decision-
making process; they asked for more spaces for political participation; and
they disputed the political organisation that emerged after independence.
Let me now explore how these ideals gained expression through different,
actual constitutional documents. In order to proceed, I shall now sum-
marily examine the evolution of Latin American constitutionalism, since
its independence and until today.

1 1810-1850: CONSTITUTIONALISM IN
THE INDEPENDENCE YEARS

The first Latin American constitutions emerged soon after indepen-
dence (which, in the vast majority of Latin American countries, took
place around 1810). Most of them combined foreign ideas, normally of
a liberal or radical character. Particularly influential at the time were the
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constitutions of the USA (both the National Constitution and the early
states’ constitutions); the French revolutionary constitutions of 1791,
1793 and 1795; and the Spanish Constitution of Cadiz, from 1812. The
Venezuelan Constitution of 1811 provides an interesting early illustra-
tion of this trend, both in the way it organised power (trying to limit the
capacities of the executive branch) and in its Rousseauean phraseology:
the Constitution included clear references to the ideas of the social con-
tract, the general will, the sovereignty of the people and so on.

However, this first wave of—quite liberal—constitutionalism was
promptly defeated as a consequence of the serious crisis that followed the
declaration of independence. In effect, after 1810, Spain made significant
military efforts to re-establish its authority in relation to the old colonies,
and local leaders began to favour the concentration of authority as the
only or main solution to the crisis. Simén Bolivar—one of the most influ-
ential public figures of the time, and also a man who was deeply involved
in the writing of new constitutions—made this point very clear. In his
‘Memorial to the Citizens of New Granada by a Citizen of Caracas’, writ-
ten in 1813, he directly contrasted his own political project (authoritar-
ian and militaristic) with the radical project embodied, in his opinion,
in the early Venezuelan Constitution. He stated, ‘among the causes that
brought about Venezuela’s downfall the nature of its Constitution ranks
first, which, I repeat, was as contrary to Venezuela’s interests as it was
favourable to those of her adversaries’. That project was, for him, the
‘most grievous error committed by Venezuela’.!

We find similar conservative-authoritarian reactions in other Latin
American countries, where political leaders also began to advocate mili-
tary solutions to the independence crisis. In Argentina, many of the most
influential revolutionary leaders began to advocate monarchical solutions
as the only way out of the crisis. In Mexico, Agustin Iturbide established
an empire in 1822. In Chile, General Diego Portales led a military reac-
tion, which came to install the most stable conservative regime in the
region, and produced the famed (and strongly conservative) Constitution
ot 1833. This latter Constitution, in particular, exercised a profound influ-
ence on the entire region. Conservative documents—that is to say, texts
that combined a preference for a strong and centralised authority, and an
official, state-imposed religion—Dbegan thus to prevail against liberal con-
stitutions that established a system of checks and balances, and promoted
religious tolerance.



208 R. GARGARELLA

2 1850-1917: THE FOUNDING PERIOD OF LATIN
AMERICAN CONSTITUTIONALISM

By the mid-nineteenth century, things began to change in the region.
In particular, the decades of confrontation (on many occasions, armed
confrontation) between liberals and conservatives seemed to be over.?
Other, more serious concerns, from economic development to the protec-
tion of property rights, seemed to prevail within the dominant elites. As a
result of this, little by little, liberal and conservative leaders began to come
together and try to establish common rules for the (re)organisation of
their country. Most of these agreements were signed in the second half of
the nineteenth century. In some countries, such as Argentina or Mexico,
liberals and conservatives joined forces within the same constitutional
assembly. In other cases, such as Chile, what we find is a conservative
regime (organised around the 1833 Constitution) that was gradually ‘lib-
eralised’. In Colombia we find the opposite, with a long period of liberal
constitutionalism becoming gradually more conservative.

The fact is that, by the mid-nineteenth century, we begin to find con-
stitutions that reflected both liberal and conservative ideals. Among many
other examples we find the 1853 Constitution in Argentina, the Mexican
Constitution of 1857 and also the 1886 Constitution in Colombia, which
were written by representatives of both the liberal and conservative groups.
Another interesting case of convergence between these two forces appears
in the liberal-conservative ‘fusion’ in Chile (1857-1873); and there are
other similar examples in Venezuela and Peru.

The constitutions that liberals and conservatives created during those
years appeared as an imperfect synthesis of the legal aspirations of the
two groups. More specifically, these new constitutions reflected, on the
one hand, the commitment to a system of checks and balances and state
neutrality (mainly, religious tolerance), which characterised the aspirations
of the liberal group; and the commitment to a system of concentrated
authority, regional centralisation and moral perfectionism, which charac-
terised the aspirations of the conservative group. The new constitutions,
one could claim, represented a combination between the US Constitution,
which was at the time very influential among liberals, and the 1833
Chilean Constitution, which represented the most influential conservative
constitution during the nineteenth century. In his influential book Bases,
Juan Bautista Alberdi—the main intellectual responsible for Argentina’s
1853 Constitution—made this point explicit. He first admitted that the
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Argentinean Constitution was moulded under the inspiration of the US
Constitution. However, he then added that in everything related to the
organisation of the presidential powers, ‘our Constitution ... needs to dis-
tance itself from the example of the U.S. federal Constitution’ in order
to emulate the Chilean example. This latter Constitution, he asserted,
offered ‘the only rational solution to republics that shortly before were
organized as monarchies’.?

Synthetically speaking, these new, liberal-conservative constitutions
established religious tolerance, without necessarily affirming state neutral-
ity;* defined a system of checks and balances, which was, however, partly
unbalanced in favour of the president;® and established a centre-federalist
model of territorial organisation.®

In addition, the liberal-conservative constitutions rejected the incorpo-
ration of either social clauses in favour of the disadvantaged, or political
initiatives favouring mass participation in the public sphere. That is to say,
the liberal-conservative compact was also an exclusionary compact, which
implied the displacement of most of the institutional initiatives that radical
groups—irequently inspired by Anglo-American radicals and the example
of the French Revolution—then proposed. During all those years, in fact,
radical groups had advanced numerous constitutional proposals, which
included annual elections; the right to recall elected representatives; man-
datory rotation; and mandatory instructions, among others. In addition,
radical groups had promoted different reforms aimed at addressing the
‘social question’. However, the triumph of the liberal-conservative project
implied the rebuff of all of those initiatives.

3 1917-1950: THE ADVENT OF SOCIAL
CONSTITUTIONALISM

The liberal-conservative constitutional compact was enormously success-
ful in the establishment of regimes of ‘order and progress’. This was par-
ticularly so from the 1880s onwards, when most countries in the region
began to massively export primary goods, and Latin America enjoyed an
exceptional period of economic prosperity and political stability.

Things began to change, however, with the arrival of the new century.
These changes came as a result of different reasons, which included a grow-
ing and increasingly mobilised working class, and also a rising discomfort
with the levels of inequality and authoritarianism that distinguished the
decades of ‘order and progress’.
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The first and extremely radical sign of alarm appeared with the 1910
Mexican Revolution. The revolution, as we know, had a quite spectacular
constitutional outcome, namely the 1917 Constitution. This was excep-
tionally long, robust in its declaration of rights and strongly committed to
social rights, which was at the time a complete novelty. In fact, the Mexican
Constitution became a global pioneer in the development of social con-
stitutionalism. It accompanied the enactment of the Constitution of the
Republic of Weimar in 1919; the creation of the ILO the same year; and
the development of the Welfare State and the Keynesian economic model.

The Mexican Constitution included Article 27, which, among other
things, stated:

The Nation shall at all times have the right to impose on private property
such limitations as the public interest may demand, as well as the right to
regulate the utilization of natural resources which are susceptible of appro-
priation, in order to conserve them and to ensure a more equitable distri-
bution of public wealth. With this end in view, necessary measures shall be
taken to divide up large landed estates; to develop small landed holdings
in operation; to create new agricultural centers, with necessary lands and
waters; to encourage agriculture in general and to prevent the destruction
of natural resources, and to protect property from damage to the detriment
of society.

Another crucial innovation appeared in Article 123, which incorporated
wide protections for workers and recognised the role of trade unions; and
regulated labour relations reaching very detailed issues, which in a way
covered most of the topics that later would come to distinguish mod-
ern labour law. This clause made reference, for example, to the maximum
duration of work; the use of child labour; the rights of pregnant women;
the minimum wage; the right to vacations; the right to equal wages; com-
fortable and hygienic conditions of labour; work accidents; the right to
strike and lockout; arbitration; dismissals without cause; social security;
and the right to association, among others.

The 1917 Mexican Constitution decisively changed the history of
Latin American constitutionalism. Since its adoption, and little by little,
most countries in the region began to change their basic constitutional
structure. In fact, and following Mexico’s early example, most coun-
tries began to include a long list of social rights in their constitutions:
Brazil modified its Constitution in 1937; Bolivia in 1938; Cuba in 1940;
Uruguay in 1942; Ecuador and Guatemala in 1945; and Argentina and
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Costa Rica in 1949. This was the way in which Latin American constitu-
tions expressed, through the use of legal language, the main social change
that had taken place in the region during the first half of the twentieth
century—namely, the incorporation of the working class as a decisive
political and economic actor.

4  1950-2010: CONSTITUTIONALISM
AND HuUMAN RIGHTS

After this first wave of reforms, the region recognised a second period of
constitutional changes, which was fundamentally concentrated between
the end of the 1980s and 2000. In this new epoch, Brazil changed its
Constitution in 1988; Colombia in 1991; Argentina in 1994; Venezuela
in 1999; Ecuador in 2008; Bolivia in 2009; and Mexico in 2011.

Most of these new legal documents were impacted, in one way or
another, by two grim events. The first was political and was the emergence
of'a new wave of dictatorships that affected the region (notably beginning
with the military coup against Salvador Allende, in Chile, in 1973). The
second event was economic—namely, the adoption of neoliberal reforms
and programmes of economic adjustment by the end of the 1980s.

The period of military governments had a profound effect in the
region, at different levels. First, it obliged some countries, after the recov-
ery of democracy, to substantively reconstruct their constitutional organ-
isation. This was, for example, the case for Chile, as a consequence of
the numerous ‘authoritarian enclaves’ left by General Pinochet’s 1980
Constitution.” And this was also the case for Brazil, which had to confront
the 1967 Constitution, enacted during the military government of General
Humberto Castelo Branco. Among other things, the 1967 Constitution
(amended in 1969) imposed severe limitations on the federal organisation
of the country, and the political and civil liberties of the population.?

In addition, the end of this ruthless era of dictatorships came together
with other rights-based constitutional reforms. These changes implied the
accordance of special, sometimes constitutional status, to different human
rights treaties that the countries had signed during the last four or five
decades. These treaties were designed to protect the same basic human
rights that had been systematically violated by dictatorial governments.’
Argentina, Brazil, Bolivia, Colombia, Costa Rica, Chile and El Salvador
were among the many countries that tried to ensure more protections for
the rights affected by the recent authoritarian governments.



212 R GARGARELLA

The decision to provide a special legal status to diverse human rights
treaties created interesting results. In part, these initiatives expressed the
reconciliation of certain parts of the political left with the issue of rights
and constitutionalism, which they had frequently resisted. In addition,
the new legal status that many of these constitutions granted to human
rights had an interesting effect on conservatives. For instance, after these
constitutional changes, many conservative judges began to consider more
seriously those arguments based on the value of human rights.

The other fundamental constitutional change produced in the region,
by the end of the twentieth century, came as a consequence of the applica-
tion of so-called ‘programmes of structural adjustment’, by which I mean
the harsh economic policies applied in the region during the 1980s, usu-
ally by democratic, post-dictatorial governments. These were monetary
policies that usually implied a drastic reduction in public expenditures and
the elimination of social programmes. These adjustment programmes were
originally promoted in the UK under the direction of Margaret Thatcher,
and in the USA during the presidency of Ronald Reagan.!?

The impact of these policies of structural adjustment on constitutional-
ism was enormous. More directly, the launch of these programmes usu-
ally required the introduction of legal and even constitutional changes
directed at facilitating the application of economic initiatives.!! Also—and
more significant for our present purposes—the economic changes of the
era provoked an economic and social crisis that intensified calls for the
introduction of new legal reforms. In effect, the neoliberal programmes
provoked social distress and growing levels of unemployment that were
not offset by the existence of a solid safety net. As a consequence, millions
of people suddenly found themselves in a situation of complete abandon-
ment, without the means to ensure their own subsistence and that of their
family. The state, which for the previous 40 years had guaranteed work
and social protection for vast sectors of the population, was now shrink-
ing. Most of its most valuable assets were sold in non-transparent and
hasty transactions. As a consequence, Latin America began to experience a
process of social mobilisation demanding the social protection that many
constitutions still promised.

Social protests and counterinstitutional uprisings exploded in the entire
region, from south to north, east to west. They included, for example, the
insurrection of the Zapatistas (the Zapatista Army of National Liberation)
in Mexico, which began in January 1994, a year after the country had
signed a free trade agreement with the USA. They also included the ‘wars’



LATIN AMERICAN CONSTITUTIONALISM, 1810-2010: THE PROBLEM... 213

of water (2000) and gas (2003) in Bolivia, directed against the privatisa-
tion of basic sections of the national economy; the occupation of land
promoted by the Landless Movement in Brazil; the taking of lands in
Santiago de Chile; the ‘invasions’ of property in Lima, Peru; the emer-
gence of the pigueteros movement in Argentina; and also numerous acts
of violence against the exploitation of mineral resources in different parts
of the region.

Not surprisingly, some of the most relevant sociolegal reforms of the last
few decades—including those of Colombia, Bolivia, Ecuador, Venezuela
and Mexico—followed the economic crises of the 1990s. The new con-
stitutional changes can be read as a direct response to the social crisis of
the previous years. Thus, by the end of the century, most countries in the
region had adopted extremely strong constitutions, at least with regard to
the social, economic and cultural rights that they included. A first look at
the prevalent organisation of these constitutions’ bills of rights allows us
to recognise the extent of this phenomenon. According to a recent study,
current Latin American constitutions guarantee the protection of the envi-
ronment, culture, health, education, food, housing, work, clothing and
so on.'? In addition, some of the new or reformed constitutions included
guarantees for gender equality; incorporated mechanisms of participatory
democracy; created the institution of referendum or popular consultation;
introduced the right to recall elected representatives; or recognised the
right to affirmative action. Still more notably, many of the renewed consti-
tutional documents affirmed the existence of a pluri- or multicultural state
or national identity; provided special protection to indigenous groups;
and established the duty of mandatory consultation of indigenous com-
munities before the development of economic projects that could affect
their communal organisation.

5 THE ‘ENGINE RoOM’ OF THE CONSTITUTION

This long but briefly summarised history of the preceding pages reveals
both the scope and the limits of constitutional reform in Latin America.
Legal reforms could not, or did not want to, go as far as they could have
gone in order to ensure that those reforms had the transformative charac-
ter that their authors—so they declared—wanted them to have. To state
this does not deny the value of what has been achieved in the region,
in constitutional terms, in recent years. Many of these reform processes
managed to advance the interests of the most disadvantaged, at least in
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the books. Better than that, the practice of these constitutions showed
that the changes introduced in the section of rights were far from innocu-
ous. In the last few years (although—and this is a problem—on/y in the
last few years), Latin American countries that had adopted more socially
robust constitutions have developed an interesting and imaginative prac-
tice of judicial enforcement of social rights.!®> However, it also scems clear
that these reforms were, in the best case, very limited in their scope and
achievements. And one of the main reasons to explain this conclusion is
the fact that the reformers seemed to have concentrated their energies
on the section of rights, without taking into account the impact that the
organisation of power tends to have on those very rights that were then
(extra) protected. Notably, legal reformers dedicated most of their ener-
gies to the creation of new rights, leaving the organisation of powers essen-
tially untouched. By doing this, legal reforms kept the doors of the ‘engine
room’ of the constitution closed: the core of the democratic machinery
was not changed, the engine of the constitution did not become the main
object of their attention, as if their mission concluded with their work on
the rights section; as if the main controls could only be touched by the
closest allies of those in power.

It is interesting to contrast this remarkable omission, typical of recent
reformers, with what their old intercessors used to do when engaged in a
process of constitutional change. For example, the engineers of the liberal-
conservative compact showed no doubt about what they were required to
do in order to ensure the life of their most cherished rights—for example,
the right to property. For them it seemed totally clear that in order to guar-
antee protections to such core rights, the first thing to do was to get into
the ‘engine room’ and introduce some necessary modifications. Typically,
then, they proposed the restriction of political liberties in order to ensure
the enjoyment of broader economic freedoms. This was, for example, Juan
B Alberdi’s main constitutional lesson for his time: it was necessary to tem-
porarily tie the hands of the majority so as to ensure protection for certain
basic economic rights.!* The ‘mistake’ of recent reformers also contrasts
with what the old radicals used to do when engaged in processes of con-
stitutional change. Radicals concentrated all their energies on producing
certain basic political and economic changes (typically, an agrarian reform;
a government by assemblies) through the political mobilisation of the
masses. In so doing, they never subscribed to the (conservative) model of
concentrated authority (as contemporary radicals tend to), and they never
spoke the liberal language of rights (as contemporary radicals usually do).
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Of course, the problem with the new constitutions is not simply that
they did not go far enough, so as to reach the ‘engine room’ of the con-
stitution. If that was the problem the solution could have simply been to
wait until the next reform. The problem is that, by preserving an organ-
isation of powers that is still based on the nineteenth-century model of
concentrated authority, the new constitutions put at risk the same ini-
tiatives that they advance through their rights section.!® Thus organised,
the new constitutions tend to present a contradictory design: they look
democratic and socially committed in their rights section, while at the
same time they seem to reject those same social-democratic ideals through
their traditionally vertical political organisation. Not surprisingly, and as a
consequence, the old hyperpresidentialist political organisation has tended
to block all of the initiatives directed at setting in motion the schemes for
popular empowerment included in the new constitutions. For example,
Argentina’s political authorities refused to implement the participatory
clauses incorporated in the 1994 Constitution; Ecuador’s president sys-
tematically vetoed all of the initiatives directed at enforcing the newly cre-
ated mechanisms for popular participation; and in Peru, Chile, Mexico
and Ecuador, indigenous leaders suffered prison or repression every time
they wanted to put into practice their newly acquired rights.

For the above reasons, future constitutional reforms should be aimed
at rendering the organisation of powers consistent with the new social
impulses that have been incorporated through the bill of rights section of
the document. In other words, in order to introduce social changes in a
constitution, one needs primarily to transform an organisation of power
that was designed for old, elitist, nineteenth-century societies.

6 CONCLUSION

Having reached this point, let me conclude this work by going back to
the beginning of the chapter and to the reference to the two main ide-
als behind Latin American constitutionalism: individual autonomy and
collective self-government. For those who are still committed to those
fundamental ideals, contemporary Latin American constitutionalism has
led to disappointing results in at least two ways. On the one hand, the
new constitutions tend to maintain a concentrated organisation of power,
giving scarce attention to deliberative institutions and limited actual open-
ness—in spite of its own rhetoric—to political participation. On the other
hand, the bill of rights section of the new constitutions has become longer
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and longer, but it still lacks a proper institutional structure capable of
guaranteeing the enforcement of the new rights. Partly as a result of that,
the new constitutions continue to be lacking not only in terms of self-
government but also with regard to the value of individual autonomy. In
effect, there are numerous groups that, constitutionally speaking, continue
to be within the group of the marginalised among the marginalised (peo-
ple who did not receive constitutional attention after the social reforms of
the mid-twentieth century or the ‘multicultural’ reform of the end of the
century). In the case of women, for example, many Latin American con-
stitutions still remain silent (if they are not directly hostile) with respect
to their more basic reproductive rights (a topic that calls our attention to
the importance of the link between the constitution and the presence of
marginalised voices and viewpoints in constitutional debates).!¢

In addition, we must say that the idea of including long declarations
of rights in the new constitutions seems to derive from a simplistic view,
according to which social justice’s main battle takes place in the ‘dog-
matic’ section of the constitutions. What is still worse, and more impor-
tant, is that the generous social clauses of the new constitutions seem
mostly threatened by a risk that comes ‘from within’. In other words,
the proponents of those social clauses have not realised or wanted to rec-
ognise that one of the main enemies of the enforcement of social rights
resided just ‘within’ the same constitutional text that they proposed. On
the one hand, this risk tends to spring from the existing difficulties in
distinguishing between reasonable concerns for collective self-government
and reasonable concerns for protecting individual autonomy—the result
of which is that, on occasion, majorities are allowed to prevail in issues
concerning personal morality. On the other hand, this threat emerges
from the decision to leave fundamental rights in the hands of the main,
centralised, political authority.
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CHAPTER 13

Addressing Poverty through
a Transformative Approach to
Anti-Discrimination Law in Latin America

Alberto Coddon McManus

Anti-discrimination law (ADL) has been developing at an incredible pace
throughout the world in recent decades. Although the most sophisticated
programmes of regulation in the field have been developed in the Global
North, different examples have been emerging recently throughout the
developing world. In this context, India, South Africa and Latin America
offer prominent examples of attempts to tackle discrimination through
diverse legal devices. Moreover, there is an expansion of legal regulation at
different levels: on the list of protected grounds; the incorporation of indi-
rect or de facto discrimination clauses; the emergence of intersectionality;
and the creation of special equality bodies. However, this development has
been uneven: while in Australia, Canada, Europe and the USA there are
detailed anti-discrimination legal mechanisms and permanent theoretical
scrutiny, this has not been the case in other places. Latin America pro-
vides a paradigmatic example of this unevenness: recent years have seen a
boom in anti-discrimination regulation. However, this boom has not been
coupled with the development of institutional arrangements needed for
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the effectiveness of such regulation, comprehensive theoretical accounts
of conceptual boundaries or reflections of the broader social aims of anti-
discrimination regulation.

This work attempts to make a contribution to the debate about ADL
in Latin America, a project that has to face the unavoidable fact of poverty
and socioeconomic inequality. Indeed, almost one in three Latin American
individuals are currently living in poverty or indigence, and, according to
the GINI index, this region is the most unequal in the world.! This real-
ity inevitably has an effect on legal institutions and their operation on the
ground.

Elsewhere I have developed arguments to build a transformative
approach to ADL in Latin America.? I have offered six constitutive criteria
for this approach to be implemented,?® and argued that ADL could consti-
tute the most accessible step, with the materials we have at hand, to chal-
lenge the current institutional and social arrangements in the region. Here
I will further develop the criterion of socioeconomic lens and its different
articulations, and also provide an analysis of how it has been working on
the ground. In particular, I will assess how equality laws have been used
to address poverty issues and make a difference for people living in eco-
nomically deprived areas of Argentina.* This country has been leading the
wave of anti-discrimination reforms in the region, and it offers a unique
example to evaluate legal innovations in this area due to increasing legal
mobilisation and judicialisation of public policies; features that are also
present in other Latin American countries.

1 A TRANSFORMATIVE APPROACH TO
ANTI-DI1SCRIMINATION LAW: SOCIOECONOMIC LLENS

Purposes and Boundaries

ADL is nowadays crucial for liberal democratic governance and, ‘like
democracy, the rule of law and human rights, a system of law regulating
discrimination has become key to how some states define themselves.”
However, like all of these overarching concepts, ADL has also been the
site of contestation. ADL in Latin America is considered to be a gateway
to further radical reforms: on the one hand seen as a dangerous tool by
social conservative constituencies, and on the other as a legal device for
empowering disadvantaged groups. Legislative proceedings of the Chilean
ADL illustrate this tension: after several trade-offs between negotiating
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positions, the law ended up including the following clause, which was not
contained in the original bill: “The precepts of this law will not be inter-
preted as derogations or modifications of other legal precepts currently in
force.”¢

Within this scenario, I will borrow from Gorz, and state from the
beginning that a transformative approach to ADL is an example of non-
reformist reform that

set[s] in motion a trajectory of change in which more radical reforms
become practicable over time ... nonreformist reforms change more than
the specific institutional features they explicitly target [and] alter the terrain
upon which later struggles will be waged. By changing incentive structures
and political opportunity structures, they expand the set of feasible options
for future reform. Over time their cumulative effect could be to transform
the underlying structures that generate injustice.”

By way of illustration, a transformative approach to ADL would be
crucial in the early stages of the development of welfare regimes in the
region, built around universal social policies while acknowledging the
respect for cultural and social differences. The commitments of a trans-
formative approach allow us to better consider the design of concrete
tools for a welfare state that could take into account current economic,
social and cultural inequalities. To achieve that, we could start from the
already binding anti-discrimination provisions and build a roadmap for
future reforms.

As I am also trying to provide a normative account of how we should
orient future legal reforms, I should be clear about the broader social
aim of this discrete area of law. In that sense, my inquiry lies within the
purposive question that every theory of discrimination law must answer in
the first place.® Although this question is different from the set of distribu-
tive questions that a programme of regulation should answer (i.e. about
distributing rights and duties to different actors according to particular
circumstances), the purposive inquiry remains important for the debate
about the institutional articulation of the fundamental values. Indeed,
every institutional arrangement could be assessed from the perspective of
the values or principles that it is trying to realise.

Most of the debate around the purposive question of discrimination
law tends to be very abstract, and at times it relates in uneasy ways to
current legal practice.” Khaitan has provided an interesting theoretical
account of discrimination law as it actually operates in the most important
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common law jurisdictions.’® Here I will follow some of his main theo-
retical commitments, especially when considering the importance of the
current practice of anti-discrimination legal regimes in Latin America and
the region’s particular contexts and challenges. In order to do that, I will
specify how the values and principles that provide the normative founda-
tion of ADL could be realised within a particular social and historical con-
text. The criterion explained at the end of this section is at an intermediate
level of inquiry, which could help us understand the ways in which ADL
in Latin America could transform the lives of the people regulated by it.
Whether the main theoretical grounding of ADL is equality, autonomy
or dignity, a transformative approach should look to the Latin American
context through a socioeconomic lens.

A Transformative Approach to ADL in Latin America

In the context of Latin America, a transformative approach to law and
policy stands against the alternative of placing recent legal reforms under
the development narrative of neostructuralism, which presented itself as
a via medin between structuralism and neoliberalism. Explicitly, it was
understood as a reaction to the failure of neoliberal policies of structural
adjustment that were rampant during the 1980s and 1990s.!' Nowadays
it influences policy discourses of the centre-left coalitions that shape the
region’s approach to development. Acccording to Leiva,

its discursive potency derives from being simultancously an alternative
vision to neoliberal dogmatism, a comprehensive development strategy, an
integrated policy framework, and a grand narrative about the path toward
modernity.!2

Neostructuralism has been the development narrative of Comision
Econdémica para América Latia y el Caribe (CEPAL, or the Economic
Commission for Latin America and the Caribbean (ECLAC)) since the
beginning of the 1990s, and it has fostered anti-discrimination reforms as
a way to trigger the required social integration to enhance international
competitiveness.'? Indeed, neostructuralism could consider ADL as a cru-
cial policy to balance the change of production patterns with social equity
and, probably, as the main social policy within the path to development.
Alongside economic policies (fiscal reform and a structure of incentives),
ADL is considered to be crucial for the way in which excluded social groups
are incorporated into an economic system of cooperation: vulnerable
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groups are now available for the job market, which should be blind to
considerations other than job skills. Under this idea, the region would not
need radical reforms for the consolidation of democracy: social policies
would remain far from universal social rights, and economic and financial
arrangements would remain unaltered.

Neostructuralism does not represent a challenge to the free operation
of market forces but a reinforcement of its premises: if the market is to
function effectively, non-market-based forms of coordination should com-
plement it.!"* For Leiva, ‘[t]he main characteristic of the neostructuralist
policy framework ... is the active promotion of new forms of social coor-
dination beyond those offered by market forces alone.”'® This discourse
considers social cohesion as essential to enhance the adaptability of the
labour force required for international competitiveness. Hence neolib-
eral economic policies remain untouched under this new developmental
framework as it ‘displaces the center of gravity in policy intervention from
economics to the realm of subjectivity, symbolic politics, and the cultural
dimension’.!¢ The role of the state and the regulatory apparatus should be
redirected at the symbolic dimension, empowering historically excluded
sectors through ideas with ‘a new type of expectations, new citizens, new
ways of understanding citizenship’.’” In other words, neostructuralism is
mainly a change in the working environment rather than a radical trans-
formation of the economic institutional arrangement; in a way, it creates a
new cultural and social mindset under which market forces should lead us
towards development. Far from being an alternative to neoliberalism, ‘it
completes the historical task initiated by neoliberalism, the consolidation
and legitimation of a new, export-oriented regime of accumulation’.'

The neostructuralist’s groundings of ADL in Latin America could
be coupled with its development in Europe. Indeed, the first anti-
discrimination provision to be enacted within the European Economic
Community, an equal pay gender clause, was born due to the need to
prevent unfair competitive advantages in the development of a common
market.’ Even now, some of the most developed anti-discrimination
programmes of regulation in Europe have been connected to the struggle
for expanding market access,?® or within a market-based rhetoric of equal-
ity of opportunities.?! For Somek,

anti-discrimination law ... is not primarily directed at decommodification ...
it is different from a type of social legislation that aims at backing up the pro-
vision of goods with some market-defying or market-bypassing distributive
mechanism. Indeed, the very point of anti-discrimination law is to facilitate
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market access and not to exempt a certain sphere from the operation of the
market.??

Although this economic aim has recently been displaced by a broader
social aim,?? it still provides space for criticism, and challenges the alleg-
edly emancipatory character of ADL.

Moreover, equality laws in Europe have not been designed to address
inequality or segregation because, ‘by tradition, distributive inequalities
are dealt with only by political initiatives’.?* Many of the most relevant
domestic programmes of anti-discrimination regulation in Europe origi-
nated against the background of the most equal societies in the world. In
other words, the development of the European approach was narrowly
construed because the distributive task was in the hands of the develop-
ment of the ‘welfare state’, and its ancillary concepts of ‘social citizenship’
and ‘decommodification’.

These two ideas have shaped anti-discrimination programmes of regu-
lation in Europe, providing a very restricted scope. Indeed, one could
state that the European approach is strong within its narrowness. That is,
for example, the case of the EU Equality Directives of the 2000s, which
harmonise domestic anti-discrimination regulation within a closed list of
protected grounds (race, age, sexual orientation, disability and religion
or belief), being considered as one of the most successful regional social
policies.?® Also, the equality jurisprudence of the European Court of Justice
and the European Court of Human Rights has been celebrated by many
social activists of the region, even though the approach has been rather
cautious regarding the possible connections between ADL and social
rights, or to the expansion of the list of protected grounds to socioeco-
nomic issues.?® Despite the innovative work of the European Committee
on Social Rights in developing these connections,?” in European jurisdic-
tions there is still ‘a deep reluctance to regard the right to equality as gen-
erating social rights in its own right’.?

Instead of following the European approach or appeal to a neostruc-
tural narrative that could form the basis for recent legal reforms, a transfor-
mative approach to ADL acknowledges its role in a region with structural
problems such as socioeconomic inequality and poverty. In contrast with
the European approach, Latin American ADL has emerged in an era of
profound changes. Here I mention just two particular features.

First, the political context. Democratisation and social provisions
emerged in the early 1990s, simultaneously with economic liberalisation
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and privatisation.?® This tension has influenced the development of con-
stitutional provisions: indeed, many progressive provisions, such as those
recognising substantive equality, stand against protections for private
property or constraints against state involvement in the economy.*® Within
these contradictions, bottom-up approaches of ADL, in connection with
economic and social rights, have worked as tools of resistance against neo-
liberal programmes of reforms.?! In the hands of social movements, con-
stitutional and legal equality clauses have been used to reframe the place
and meaning of equality in public discourse.*

Second, legal operators have to work in societies with structural
inequalities and social segregation, with significant portions of the popula-
tion living in poverty and indigence. Moreover, ethnoracial claims are now
part of the official discourse, forcing states to acknowledge the importance
of recognition claims in the design of social provisions. If we add the fact
that legal operators have to do their work with scarce resources and weak
institutional commitments, anti-discrimination programmes assume a very
particular shape. This background context has moulded the way in which
legal operators understand their role in implementing anti-discrimination
provisions. For example, the Inter-American Court understands that the
scope of its institutional role is very broad and complex, interpreting that
the right to equality refers both to claims of recognition and redistribu-
tion,*® and that its judgments provide guidelines for the development of
more detailed protections for rights.3* Morcover, at the level of repara-
tions, legal operators understand that the role of human rights courts is
to effectively apply the guarantee of non-repetition, promoting structural
changes in order to tackle causes that lie beneath the surface.®®

Socioeconomic Lens

This criterion argues that ADL should not be indifferent to socioeco-
nomic concerns, either on substantive provisions or legal infrastructure—
for example, on procedural rules in complaints-based models (burden of
proof), or special socioeconomic concerns in the exercise of public sector
equality duties (like the yet unimplemented Section 1 of the Equality Act
in the UK).

For Hepple, ‘a truly comprehensive and transformative approach to
equality obviously does not mean that all aspects of socio-economic disad-
vantage have to be dealt with by a single duty or in a single statute’.3® He
remains sceptical about the possibility of addressing redistributive issues
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through equality laws. However, as I will argue, the context of Latin
America forces us to reflect more carefully on this issue.

It is impossible to avoid the socioeconomic lens in the design of anti-
discrimination legal devices or in the practice of equality legislation.
Traditional protected grounds are over-represented among the poor,
especially in Latin America. Moreover, the poor ‘experience many of the
elements of discrimination experienced by status groups, including lack
of recognition, social exclusion and reduced political participation’.?”
There is a consensus in international human rights law that discrimina-
tion law should be inextricably linked with ‘economic and social situa-
tion”.*® Indeed, many anti-discrimination provisions in Latin America have
included, as protected grounds of discrimination, ‘cconomic condition’,*
‘social condition’,*® ‘socioeconomic situation’! or ‘social origin’.** These
recent reforms are in harmony with Latin American public opinion at
large: on average, the majority view discrimination as having structural
causes*® and believe that poverty or lack of money are the main grounds
for discrimination, ranking much higher than race, cthnicity or gender.**
This trend has been confirmed by domestic surveys in Chile, Argentina
and Mexico.*

As has been clear from the beginning to many social observers, within
the emergence of ‘new social movements’ after the fall of authoritar-
ian governments, the activists’ discourse easily accommodated demands
for both recognition and redistribution.*® This reality contrasts the with
assumed incompatibility between class and other grounds of protection
as tools of emancipation.*” We may further add that Latin American ADL
was not born out of concerns about unfair advantages in the regulation
of a common market or about the efficiency or productivity rates in the
workforce, but out of a constitutional narrative that gives coherence to
both dimensions of equality.

Within this scenario, social movements and legal mobilisation have
been developing interesting connections between equality laws and social
rights.*® First, although many jurisdictions recognise the binding charac-
ter of social rights, they do not include a judicial remedy to redress their
violation. Thus litigants have no other alternative but to claim the right
to equality in connection with other social clauses, or on its own, under a
broad understanding of what equality entails. Second, some jurisdictions
have a detailed anti-discrimination regulation that may further economic
and social rights, such as provisions on the prohibition of employment dis-
crimination or in the access to public services. Moreover, these provisions
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may be the only way to make private actors accountable regarding the
access to goods or services, where there is no constitutional cause of action
against non-state actors. Third, equality laws have been useful to claim a
‘ratchet effect’ on economic and social rights, especially for groups that
cling to modest advances in social protection to extend the scope of ben-
eficiaries. Every time the state makes available the objects of social rights
to some of its citizens, equality clauses can be used to argue that the state
must extend the same benefits to others. For example, that is the way in
which gay couples have obtained access to social security benefits from
which they were excluded.®

Additionally, the right to equality and non-discrimination has also
been used to extend the protection of social rights beyond a ‘minimum
core’. When social rights are enforceable only to the extent that they pro-
tect access to minimum essential levels, equality clauses may be used to
‘demand the same treatment as those within the state’s jurisdiction who
enjoy the highest standards of economic and social rights’.>® Finally, and
specifically on the issue of poverty, ADLs of the region have been rel-
evant to highlight aspects related to social exclusion, marginalisation and
vulnerability. In general, ADL may serve to challenge anti-poverty tools
that perpetuate and reproduce social conditions associated with poverty. It
may do this in four fundamental ways: first, by incorporating ‘poverty’ (or
other related indicators) as a ground of protection; second, by bridging
the gap between universal and means-tested policies, incorporating the
latter into comprehensive social protection frameworks; third, by draw-
ing links between poverty and other protected grounds through indirect
discrimination or intersectionality; and, finally, by crafting positive duties
that pay due regard to socioeconomic disadvantages.®! The interconnec-
tion between equality laws and poverty issues allows us not only to make a
‘valuable contribution to aspects of poverty based on mis-recognition and
social and political exclusion’, but also to ‘address distributive inequalities

in [their] own right’.5?

2 ADL AND POVERTY IN ARGENTINA

The Argentinian case is well placed to illustrate the link between equality
laws and poverty. Argentina was the first country of the region to enact a
specific anti-discrimination statute that included an extended list of pro-
tected grounds and developed the constitutional equality clause.>® The
constitutional amendment of 1994 impacted the operation of equality laws



230 A.C. MCMANUS

on the ground, with the incorporation of collective rights and remedies,
the establishment of an extended constitutional writ, the explicit constitu-
tional hierarchy of human rights treaties, the creation of an ombudsman
(Defensoria del Pueblo) with strong powers, and the constitutional sup-
port of positive duties for disadvantaged groups.** Although this amend-
ment was also directed at the retrenchment of the state regarding social
policies (privatisation, protections of private property and constraining
the economic activity of the state), the abovementioned reforms were
important for legal empowerment/mobilisation. For example, they pro-
vided political support for the creation of a special administrative agency,
Instituto Nacional contra la Discriminacion, la Xenofobia y el Racismo
(INADI, National Institute Against Discrimination, Xenophobia and
Racism), in charge of implementing anti-discrimination provisions.>® The
INADI started to explore links between poverty issues and equality, such
as the recent campaign for the enactment of a gender identity law, which
highlighted both recognition and redistribution claims of transgender
people, especially those working in the sex industry.

Furthermore, the Argentinian case is interesting to analyse because of
the country’s longstanding tradition of social movements and civil rights
organisations that have pushed forward the agenda of equality rights. The
history of popular resistance to the Argentinian dictatorship highlights the
role of social movements in promoting international and domestic pres-
sure to recover democracy. The authoritarian environment also promoted
the emergence of ‘new social movements’: unable to mount full politi-
cal movements against dictatorship, ‘activists began to mobilize around
less threatening characteristics, namely ethnic, gender or other identi-
ties’.>* However, with the economic and political crisis of the early 2000s,
social movements that included the most deprived socioeconomic groups
began to emerge as a resistance to austerity measures.®” The rapid increase
in the number of people living in poverty triggered one of the biggest
social mobilisations of recent times in the region. Either called piguet-
eros, because of their distinctive way of social protest, or villeros, because
of the informal settlements that began to emerge in urban areas, these
movements started to construct their identities around socioeconomic
conditions, such as the lack of housing or access to a basic income. In a
sense, the failures of neoliberal policies ‘have contributed to the continu-
ing emphasis on intersecting identities, leading identity-based groups to
continue to focus on inequality and economic redistribution’.*® Beyond
that, economically deprived people have found an identity in the shared
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experience of poverty, and the National Congress of Argentina has rec-
ognised this by establishing 7 October as the day of the Villero Identity.>

Finally, Argentina is interesting to study from the perspective of the
judicialisation of politics.®® It was one of the first countries of the region
that granted open access to justice, giving legal standing to public interest
associations, and providing judicial review powers to every judge (known
as ‘diffuse control of constitutionality’). In the context of the crisis of
representation and party politics, the courts were gradually considered
as an ‘institutional voice for the poor’.®! Legal mobilisation is somehow
considered to be an avenue for political participation,® and in some cases
the only possible way to address complex demands, such as the lack of
access to basic services and the structurally deprived conditions suffered
by groups of people living in the same arca.®

In what follows I shall analyse the ways in which equality laws have been
used by social movements in order to address poverty issues in Argentina.
In the first place, these laws have been used to challenge the lack of access
to ‘basic’ services considering ‘social condition’ or ‘economic situation’
as protected grounds. Specifically, they have been used to enforce com-
pliance with state duties to warrant equality of access to these services,
and to address structural problems in the functioning of markets in Latin
American contexts. However, equality laws have also been used to chal-
lenge the stereotyping effects of anti-poverty policies, generating continu-
ities between status inequalities and distributive problems. Moreover, they
have been used to extend the scope of social policies that were originally
crafted as means-tested policies. Within this second dimension, ADLs have
been related to concerns that go beyond the mere expansion of market
access, to address challenges against market-based anti-poverty policies.
The point of these cases has been ‘to influence the original distribution of
wealth and income by reorganizing the market economy, not just to try
to correct, after the fact, what the market, as now organized, has done’.%*

A first group of cases concerns situations in which deprived urban areas
were lacking access to basic services, a frequent scenario within the struggle
for social rights. The reason behind these claims is to enforce compliance
with market commitments, especially regarding services that were previ-
ously provided by state-owned enterprises, such as water and telecommu-
nications. An interesting case was initiated by the INADI, and later decided
by the quasiadjudicatory powers of the ombudsman of the city of Buenos
Aires.®® In this case an old lady living in an economically deprived area of
the city of Mar del Plata brought a complaint against a telephone service
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provider because it refused to install an internet service, claiming that the
area was considered a ‘risk zone’. The case was started before the INADI,
and later a new complaint was initiated before the local ombudsman, who
referred the case to the ombudsman of Buenos Aires. In the process, the
company replied that there was no technical capacity to provide the service
in that area. The resolution issued by the Defensoria de Buenos Aires inte-
grates the reading of the prohibition of discrimination within the admin-
istrative regime of public services and the rights of users and consumers.
It established that even when dealing with ‘improper services’ (i.e. not
directly provided by the state), the public regime is entrusted to guaran-
tee the permanent, general and egalitarian provision of services that were
once the exclusive domain of the state. Moreover, the resolution related
the ground of ‘social position” included in the Argentinian ADL with the
concept of ‘social category’, and then concluded that the company was
arbitrarily distinguishing and imposing a disadvantage on the claimant.

This case has been followed by another group of court cases raised
by consumers and users associations using collective actions against tele-
phone providers. These claims are grounded on constitutional equality
clauses that allow judges to address these problems from a structural point
of view, specifically considering poverty and deprivation within an urban
context.% Based on Article 75(23) of the Constitution of Argentina,
which speaks of ‘positive action” and ‘real equality of opportunity’, and
gives examples of ‘vulnerable groups’, one of the federal courts concluded
that ‘the role of the judiciary is to make a careful balance in the exercise of
rights and protect the weakest’.®” This line of reasoning was partially based
on the harmful effects of the lack of access to phone or internet services,
therefore diminishing the market competitiveness of people living in areas
considered to be ‘risk zones’ and reproducing the conditions of poverty.5

Anti-discrimination legal provisions have also been used to challenge
anti-poverty policies that are considered to be discriminatory, either
because of their stereotyping effects or because they do not function as
decommodifying devices within the struggle against poverty. In these
cases, the main point is to abandon the consideration of poverty as a
purely socioeconomic issue and to advance a new perspective of structural
discrimination. In other words, these cases consider poverty not as the
violation of the content of a specific social right but as an integral prob-
lem.® Thus the emphasis is placed neither on the unequal treatment of
economically deprived people compared with other citizens, nor on the
reasons behind pro-poor policies, but on the social context surrounding
a certain practice.
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An illustrative case was decided by the first instance courts of Buenos
Aires, regarding the establishment of emergency measures to deal with the
lack of school vacancies for inhabitants of villas de emergencin. In 2002,
when the effects of the economic crisis were at their peak, the Government
of Buenos Aires started to set up ‘modular classrooms’ to deal with the lack
of vacancies for children living in poverty. Although they were originally
established as emergency measures to deal with many families that abruptly
fell into poverty, in 2005 there was no institutional plan of replacement or
reallocation of these children. Those classrooms were popularly known as
‘container classrooms’; and they were associated with children who lived
in villas de emergencia or villas miserin. The case started with a collective
action triggered by an NGO, and was based on anti-discrimination pro-
visions at different levels. The Government of Buenos Aires replied that
these emergency measures were considered as positive actions in favour of
economically deprived people, so they could not be considered as infring-
ing the people’s fundamental rights. The final judgment concluded that
the process should not be focused on an analysis of the government’s
motives for the public policy but rather on the discriminatory effects that
it produced. Furthermore, it ordered the government to provide a perma-
nent solution to the lack of school posts, considering the need to respect
the other fundamental rights involved, such as the right to education.”®
The decision stressed the importance of budget planning and long-term
strategies in the ‘war’ against poverty in order to pay due regard to the
principle of equality and non-discrimination.

3 CONCLUSION

This chapter aims to explore the ways in which ADLs have been used to
address poverty issues in Latin America. The case of Argentina illustrates
how these laws are unavoidably tied to poverty problems, such as the lack
of'access to basic services and the stereotyping effects of anti-poverty poli-
cies. These examples show the broader tensions between two compet-
ing narratives to account for the recent boom in anti-discrimination legal
reforms in the region. A neostructural narrative highlights the instrumen-
tal character of ADL for economic purposes. However, a transformative
approach to ADL provides us with a socioeconomic lens that allows us to
properly address poverty as a matter of social justice (redistribution and
recognition) and as a structural problem. This chapter is a contribution to
evaluating the emancipatory potential of ADL, but further assessments of
the functioning of equality laws on the ground are still to come.
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CHAPTER 14

Gender Quotas, Legislative Resistance
and Non-Legislative Reform

Malu A.C. Gatto

Gender quota policies have gained the attention of international
organisations and domestic policy-makers alike for their potential to over-
come gender inequality in parliaments throughout the world. Gender
quotas are meant to facilitate the entry of women into politics by man-
dating a defined proportion of candidate nominations or seats in parlia-
ment to be reserved for women.! In the last two decades, gender quotas
have rapidly spread globally and have now been adopted as national-level
policies in roughly 50 countries. This type of policy has been particularly
prominent in Latin America, where, as of 2015, all democratic countries
but one, Guatemala, adopted national gender quota policies.

The literature identifies three general types of quota: party quotas (indi-
vidual parties voluntarily adopt an internally decided quota); legislated
candidate quotas (a law mandates all parties in a given system to nominate
the established proportion of female candidates); and reserved seats (a
law sets out a proportion of seats in parliament that can only be filled by
women).? All policies in Latin America fall under the ‘legislated candidate
quota’ typology; nonetheless, variation in quota design still exists. For
example, policies adopted throughout the region have established quota
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requirements that range from 15 % to 50 %. Furthermore, some policies
have included electoral sanctions for non-compliance, while others have
been enforced through financial sanctions and many have not established
sanctions at all.

As a type of affirmative action policy for women, gender quotas have
the potential to intervene in the candidate-recruitment process (otherwise
exerted according to party discretion) and limit the space for male candi-
dates—the vast majority of political incumbents and party leaders. Despite
this, gender quota adoptions have overwhelmingly taken place inside male-
dominated congressional rooms. This pattern seems to defy longstanding
assumptions of the rationality of career-driven politicians. According to
this view, legislators would act to protect their seats by minimising external
competition, and not by adopting a policy that does the opposite: encour-
age the recruitment of candidates outside the existing pool.

The literature has generally tackled this puzzle in one of two ways.
Some scholars have suggested that legislators are indeed self-motivated
and, for this reason, adopt quotas as ‘empty’ gestures of their commit-
ment to gender equality but purposefully design policies that lack the pro-
visions necessary to enact real changes. Others have viewed the role of
incumbents more favourably and argued that state actors can be active
supporters of women’s political representation and activists of change.? In
this chapter I contribute to this debate by analysing the strength of gender
quota designs vis-a-vis their origins. I judge the strength of gender quota
policies not by their effective results but by the provisions included in their
design. In assessing the origin of policies, I differentiate between processes
enacted by legislative actors (e.g. electoral changes, encompassing con-
stitutional reforms) and those carried out by non-legislative actors (e.g.
executive decrees, judicial decisions). I hypothesise that because gender
quotas go against the interests of legislative actors, strong gender quota
designs are more likely to result from non-legislative processes.

I explore this theoretical proposition by coding and empirically ana-
lysing gender quota policies, as originally introduced or subsequently
modified by legislative or non-legislative processes. Using data from 40
instances of gender quota policy adoptions and revisions in Latin America,
I show that non-legislative actors are responsible for strengthening cru-
cial components of gender quota designs and that their intervention also
considerably speeds up the process of design strengthening. By relying
on descriptive statistics, the chapter does not seek to exhaustively test the
hypothesis posed but, instead, to uncover previously hidden patterns in
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gender quota-related policy-making, and to highlight important questions
about quota policy designs that remain largely unanswered. To the best of
my knowledge, this is the first attempt to systematically and comparatively
categorise specific provisions of gender quota policies as they pertain to
the type of decision-making process that created them. Throughout the
chapter the terms ‘gender quota’, ‘quota’ and ‘quota policies’ are used
interchangeably.

I divide the chapter as follows. First, I briefly review the literature on
gender quota adoption and strengthening. Subsequently, I describe the
data used, a dataset that includes all cases of gender quota adoptions (and
revisions) in Latin America.* In the third section I employ this dataset to
analyse the association between the strength of gender quota designs and
the type of process through which policies are originated. In conclusion, I
summarise my findings and suggest potential areas for further study.

1  GENDER QUOTA ADOPTION AND STRENGTHENING

Scholars generally identify three main forces behind the promotion, adop-
tion and strengthening of gender quotas worldwide: international organ-
isations; transnational diffusion and learning; and the efforts of women’s
groups, female legislators and party leaders.® Most studies agree that the
growing popularity of gender quotas is, at least in part, a consequence of
international norms and transnational values that emphasise the agenda
of gender equality. Studies on gender quotas often claim that interna-
tional conferences and recommendations, such as the Convention for the
Elimination of All Forms of Discrimination Against Women from 1979
and the Beijing Platform for Action from 1995, as well as the creation of
UN Women in 2010, have all contributed to the popularity and spread of
quotas throughout the world.

Similarly, transnational diffusion and learning have been associated with
processes of gender quota adoption and strengthening. This approach sug-
gests that countries learn from each others’ policy experiences, prompting
policy imitation. In such explanations, policy strengthening results from
countries’ and policy-makers’ engagement in information-sharing on
quota provisions/design and observations of what types of policy provi-
sion make quotas more or less effective in achieving their stated goals (i.e.
increasing women’s political representation).

Women’s organisations are also often mentioned as the driving
force behind the adoption of gender quotas, as well as their subsequent
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strengthening revisions. Proponents of this view emphasise the importance
of women’s movements and argue that male-dominated elites do not push
for gender quotas unless there is prior women’s mobilisation that presses
for such a policy. The proportion of women in parliament and party leader-
ship has also been positively associated with the likelihood of a party sup-
porting gender quotas and lobbying for stronger gender quota designs.

Much less has been said about the factors that have the potential to
negatively impact the strength of quota designs. For instance, although
many authors identify male legislators’ resistance to gender quota adop-
tion and/or policy strengthening, few scholars focus on theorising and
empirically studying such resistance. The latter group generally suggests
that legislators act to minimise the impact of gender quotas on promot-
ing change in elite renovation. To them, the actions of male incumbents
represent empty gestures that do not produce strong or effective quo-
tas. Gender quota policies, however, need not be adopted or revised by
the very actors that are impacted by them: non-legislative actors may also
intervene in the processes of gender quota adoption and strengthening.
Baldez has been one of the few authors to place courts at the centre of
explanations of quota policy developments. According to her, judicial
actors play a crucial role in legitimising quota laws, given that the passing
of gender quota legislation often prompts those resisting their adoption
to challenge them constitutionally. Courts’ willingness to assure compli-
ance with gender quotas and rule against non-compliance has also been
described as important in effectively strengthening gender quota provi-
sions. Furthermore, the role of executives in drafting gender quota-related
legislation, providing guidance and resources to legislators supporting
gender quotas, and enacting executive decrees to address policy design
weaknesses, has also been noted.®

Although the roles of international organisations, diffusion and female
actors within and outside government have been widely documented, much
less attention has been dedicated to studying whether the type of decision-
making process that led to gender quota adoption/revision matters for
policy design. To provide insights into this issue, this chapter disaggregates
the design of gender quota policies by provision and type of origin.

2 MEASURING GENDER QUOTA STRENGTH

One of the main challenges in carrying out this study is that it requires
a measure of gender quota strength. Because I am interested in varia-
tion within cases for which gender quotas are in place, I use the index I
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developed to measure the strength of gender quota designs. The Index
of Gender Quota Strength (IGQS) is composed of the different types of
provision identified in the literature as responsible for strengthening or
weakening a gender quota policy.

However, systematically comparing the strength of gender quota designs
is not an easy task. Many authors have contributed to the development of
nuanced measures of gender quotas by suggesting frameworks that consider
different policy provisions. Schwindt-Bayer, for instance, operationalises
quota strength by employing three characteristics of gender quota designs as
separate independent variables—namely, ‘quota size’ (proportion of nomi-
nations reserved for women), ‘placement mandate’ (presence of mandate
that establishes that female candidates should be placed in ‘electable’ posi-
tions), and ‘enforcement mechanism’.” Krook complements this package
and argues that, when analysing the effectiveness of gender quota policies,
the aspects to investigate should be ambiguity (whether the language of the
legislation is clear); requirements (size of the quota demand); presence of
sanctions for non-compliance; and, finally, ‘perceived legitimacy’ (presence
of economic or political sanctions for non-compliance).® Meanwhile, Jones
categorises gender quotas as ‘well-designed’ or ‘poorly-designed’ (i.e. ‘lax’).
According to him, ‘lax’ refer to policies with loopholes that essentially nul-
lify or substantially diminish the application of gender quotas in practice.
Aspects which render a design ‘lax’ include provisions that allow gender
quotas to be avoided in cases in which primaries are conducted.’ I consider
all of these discussions in the development of my indicator.

In sum, from the types of provision identified in the existing literature,
I extract five dimensions that contribute to the strength of gender quota
designs—namely, (1) size requirements; (2) placement mandates (i.e.
ranking systems); (3) compliance mechanisms (i.e. sanctions); (4) office
applicability; and (5) obstacles to implementation. For each dimension I
create ordinal-level variables that range from 0 to 4, with 0 representing
‘no quota/lack of provision’ and values 1 through 4 representing different
gradations of provision strength from the lowest (1) to the highest (4).
For example, on the scale of ‘size requirements’, a value of 1 refers to a
quota between 20 and 29 %, while a value of 4 refers to a quota of 50 %.
The IGQS compounds the scores of all five dimensions into a 21-point
interval scale (in which 0 signifies the lack of a quota, 1 signifies the weak-
est and 21 the strongest gender quota designs).!? It is worth noting that
I do not distinguish between parity regimes and quota laws, apart from
giving them different values on the parameter measuring ‘size require-
ments’. Although I recognise the debate surrounding the philosophical
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differences between gender quota laws and parity regimes, I still treat them
equally. The reason for this is simple: for the current work, gender quotas
represent a type of policy with the potential of breaking the monopoly of
political parties in candidate-selection processes and displacing established
elites to make room for political outsiders. Parity laws have the potential
of prompting similar results.

For the task at hand, I also code the origin of gender quota policies, a
process that is not clear-cut. Often, more than one type of actor is involved
in the process of policy elaboration. Nonetheless, for the sake of empirical
analysis, my coding assigns the origin/authorship of a given policy to the
process/actors responsible for finalising it. For instance, a gender quota
policy requiring legislative approval to be enacted is counted as originat-
ing from the legislature, even if non-legislative actors were involved in
earlier stages of the decision-making process. Furthermore, I only con-
sider policies that directly pertain to gender quotas for legislative office.
Other gender quota-related policies, including quotas for other govern-
ment offices, are not included in the current analysis. This variable is
coded 0 for policies enacted by legislative actors and 1 for those enacted
by non-legislative actors.

To build the dataset used, I first relied on secondary sources to iden-
tify relevant policies and complete a list of decision-making processes that
affected gender quota policy designs in law and practice. These sources
include the Global Database of Quotas for Women,!! the Observatério
de Género of CEPAL/ECLAC™ and other country-specific secondary
sources. I then used primary sources (e.g. congressional decisions, execu-
tive decrees and judicial rulings) to individually hand code each policy in
accordance with the operationalisation guidelines outlined for the IGQS.

3 REsuLTs

A total of 40 procedures of gender quota adoption and revision have taken
place in Latin America since 1990. These include policies resulting from
legislative processes, executive decrees and judicial decisions. Of the 17
countries from the region that have adopted some type of gender quota, 12
have subsequently revised their respective policies at least once. Although
the overwhelming majority of original gender quota policies have been
adopted by legislatures, either as specific bills or as part of a larger electoral
reform, gender quota policy revisions have sometimes taken place outside
congressional rooms. That is, 16 original gender quota policies have been
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introduced through legislative processes, 1 by executive decree and 1 by
judicial ruling;'®* meanwhile, legislators have been responsible for 17 sub-
sequent policy revisions, executives for 2 and courts for 4.'* This means
that non-legislative actors were responsible for 11.1 % of original gender
quota adoptions and 26 % of revisions, including one quota retraction.

Figure 14.1 provides an overview of how values of the IGQS are dis-
tributed across all 40 policies and breaks down this distribution by each
of the IGQS’s individual components. As shown, the distribution of the
values of the IGQS is skewed left, meaning that policies in the region most
frequently score higher rather than lower values on the IGQS scale. The
1GQS produces a mean of 11.5 and a median of 12, also reflecting this
distributional tendency towards higher values.

Nonetheless, only two of scales of the individual components that make
up the IGQS produce means above the scale midpoint (2.5). The scale for
size requirements produces a mean of 2.625, while the scale of obstacles
for implementation produces a mean of 2.925. This suggests that these
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Fig. 14.1 Values of the IGQS and its individual components, as distributed in
Latin America (Source: Developed by author using own data)
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are the scales that, on average, mostly contribute to the strength of gender
quota designs in Latin America. This makes sense given that many gender
quotas have recently been transformed into parity regimes, thus increas-
ing the size requirements of policy designs, and that many original quotas
have been revised (through legislative means or by executive decrees and
court resolutions) to close design loopholes.

Despite this seemingly positive snapshot, a number of authors have
depicted early gender quota adoptions in Latin America as symbolic ges-
tures to showcase legislators” commitment to gender equality while avoid-
ing increased electoral competition. Others have suggested that although
presumably weak, early gender quota policies served as the basis of
entrance for women in parliament, who could then challenge weak designs
and strengthen quotas from within the system.!® As Fig. 14.2 shows,
weak gender quota designs have indeed been more common among early
adopters, with no country other than Nicaragua adopting a quota design
scoring less than 10 on the IGQS scale after 1998.
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Fig. 14.2 Strength of original gender quota policy designs in Latin America, as
measured by the IGQS (Source: Developed by author using own data)
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Among the early adopters, only one has never revised its quota
(Paraguay). All other countries that adopted a quota before 2000
(Argentina, Bolivia, Brazil, Costa Rica, the Dominican Republic, Ecuador,
Mexico, Panama, Peru and Venezuela) have since amended their original
policy designs. Together, these 11 countries have enacted a total of 20
revisions (and one retraction in Venezuela). Of these, 14 were enacted by
the legislature: increasing quotas’ size requirements in 8 instances, place-
ment mandates in 6, compliance mechanisms (i.e. sanctions) in 3, extend-
ing office applicability in 4 cases, and diminishing or completely closing
loopholes in 2.

Albeit less frequently, legislative revisions have also been used to weaken
gender quota designs: in the Dominican Republic (2000), a reform
repealed the quota from the Senate, leading to a decrease in my measure
of office applicability; in two other cases—Mexico (2002) and Ecuador
(2000) —revisions created more obstacles to implementation. Two late
adopters also reformed their original quotas though legislative means:
Honduras and Nicaragua. Honduras’ engagement in legislative revision in
2004 also led to the weakening of its quota, which was once again restored
and strengthened in 2012.1¢ In the same year, the Nicaraguan legislature
also strengthened its quota through legislative reform. Although gender
quota revisions enacted through legislative means have been frequent,
the intervention of non-legislative actors has been less common. Only
6 policy revisions enacted in the region have not been led by legislative
actors; of these, 1 retracted the existing quota; 0 addressed size require-
ments; 2 strengthened placement mandates; 1 enacted sanctions for non-
compliance; 2 increased office reach; and 2 addressed loopholes. This
brief summary suggests that the role of legislative actors in strengthening
gender quota legislation has been extremely prominent and that non-
legislative actors may have had only a marginal influence on this process.

However, simple descriptive statistics show that although reforms
led by non-legislative actors have been few, they have been significant
in magnitude. Table 14.1 summarises the changes in policy strength for
the IGQS and all of its individual components, as enacted by legislative
and non-legislative actors. The values below refer to the means of policy
differences, disaggregated by the type of policy authorship. These values
are calculated by first taking the difference in policy strength between a
given policy revision and the score of the policy that preceded it (e.g. the
Mexican quota policy of 1996 received a score of 8 and its 2002 revision
ascore of 11; 11 - 8 = 3, thus the difference in policy strength as enacted
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Table 14.1 Strength of policy revisions in Latin America as measured by changes
in the IGQS and its individual component scales

1GQS  Size  Placement  Compliance  Office  Obstacles

Mean of A 2.68 045 123 041 027 023
Mean of A legislative 270 0.58 1.35 0.35 0.18 0.06
Mean of A non-legislative  2.60 - 0.80 0.60 0.60  0.80

Note: Based on 22 cases: 17 enacted through legislative means and 5 by non-legislative actors
(not considering a case of quota retraction in Venezuela)

by revision is 3), adding-up all of the policy’s differences and then dividing
the result by the number of policies considered.

When disaggregated by type of policy origin, this measure allows for
the analysis of the relationship between the substantiality of quota revi-
sions and their respective authors. Engaging in this exercise, I find that, on
average, non-legislative reforms have led to greater strengthening of policy
designs in three of the five dimensions of the IGQS: compliance mecha-
nisms, office applicability and obstacles to implementation. Although the
mean for the overall IGQS is greater for the distribution of cases enacted
through legislative action, this is driven by changes in placement mandates
and size requirements. This suggests that although legislative reforms are
more frequent, they are also less ambitious in addressing weaknesses in
policy designs—especially with regard to compliance mechanisms and
loopholes, aspects considered by the literature as crucial for the effective
implementation of gender quotas. These findings could be a consequence
of the tension between the unwillingness of male legislators to adopt
strong gender quotas and increase electoral competition, and the pressure
felt by executive and judicial actors to uphold normative values promoted
by domestic and international pressure groups.

Non-legislative actors have been particularly important where origi-
nal adoption has been the weakest. Brazil, Panama, Ecuador, Mexico
and Venezuela originally adopted quotas with very weak designs. Brazil,
Panama and Venezuela produced original IGQS scores of 5, while
Ecuador and Mexico produced designs of scores 6 and 8, respectively.
In three cases—Brazil, Mexico and Venezuela—the original policies were
reformed (or substituted in the case of Venezuela) by stronger designs
enacted by non-legislative actors. Brazil adopted a quota policy of 30 %
for the lower house of its National Congress in 1997. Despite the efforts
of female legislators and women’s groups, the quota was only approved by
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the Brazilian legislature after the inclusion of loopholes: in passing a 30 %
gender quota, the parties managed to simultaneously increase the propor-
tion of candidacies that a party could nominate from 100 % to 150 %, as
well as giving the possibility of not complying with the gender quota if not
all candidacies were filled. Needless to say, the inclusion of this provision
drastically challenged the implementation of the Brazilian gender law. The
quota was only reformed again in 2009, when the executive established
a tripartite commission to draw up proposals to be submitted as part of a
larger electoral reform. Many of the commission’s proposals were stripped
down and weakened during legislative debates, but their proponents man-
aged to change the language of the legislation from ‘reserve’ to “fill’, thus
implying that it was no longer enough for parties to comply with the quota
by ‘reserving’ extra candidacies for female candidates but not recruiting
women to fill them. This change allowed non-legislative actors to inter-
vene more directly in 2010. By ruling that party lists that were not at
least 30 % female would not be registered, the electoral tribunal stipulated
electoral sanctions for political parties that did not comply with the quota.
In Mexico, the actions of the judiciary were even more emphatic in
addressing policy loopholes. The Mexican political parties had been avoid-
ing gender quota compliance in two ways: first, by selecting candidates via
party primaries, thus forgoing the need to respect the quota, and, second, by
electing women who, upon election, would step down and be replaced by
men (Juanitas, as they became known). In 2011, Mexico’s electoral court
ruled that neither tactic could be used to avoid the gender quota, closing the
loopholes that for years challenged the implementation of the Mexican quota
law. Finally, the original quota repealed by the Venezuelan Constitutional
Court in 2000 was replaced by an 11-point stronger one enacted via a judi-
cial ruling of the Venezuelan electoral tribunal in 2005. Through legislative
means, Panama and Ecuador were also able to strengthen the policy designs
of their original quota policies. Nevertheless, it took Panama two policy
revisions through the legislature to strengthen its original policy by only
3e points on the IGQS scale, resulting in what is today one of the weakest
gender quota policies in the region. Ecuador, on the other hand, managed
to revise its original quota extensively, increasing its policy strength from
7 to 18 in just two years, a process which was implemented as part of the
country’s efforts to establish general election laws in 2000.17
Non-legislative actors have also been quicker to address weaknesses
and/or loopholes in gender quota designs than legislative actors. While
revisions enacted by legislative actors have taken an average of 5.88 years,
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revisions by non-legislative actors have happened on average within
3.5 years of an carlier policy. Delays to act can have real consequences
for quota policy design. This can be illustrated by a number of cases,
Honduras being the most obvious. Honduras first adopted a gender quota
in 2000, scoring 12 on the IGQS scale. It then enacted its first reform in
2004, weakening the design of its original policy by decreasing the quota
size requirement from 50 % to be reached gradually to 30 %, and by get-
ting rid of its ranking system. Its subsequent reform, concluded by the
legislature in 2012, repaired what had been lost in 2004 and produced
a quota that was 5 points stronger than the original design established in
2000. In sum, through legislative revisions, it took 12 years for Honduras
to strengthen its policy design by 5 points. The Peruvian gender quota,
originally adopted in 1997 with a score of 9, has undergone two leg-
islative reforms, one in 2000 and another in 2003. In the course of six
years the policy was strengthened by 5 points, but policy developments
have stalled ever since, making the Peruvian quota comparatively weak by
current standards.

Finally, the contribution of non-legislative actors to the strengthening
of gender quota designs goes well beyond their role in enacting change
through executive decrees or judicial decisions that directly modify gender
quota provisions. In fact, much of the influence of non-legislative actors
in strengthening gender quota policies has not been captured in my cod-
ing. This results from two factors. First, my coding assigns the authorship
of a given policy revision to the actors that finalised /enacted it, meaning
that actors’ behaviour at other stages of policy-making are not accounted
for. Policy-making is much more complex, however, and multiple types
of actor are often involved at different stages of the process. For instance,
an executive may introduce a policy proposal to be considered in a legis-
lature, which then amends and votes on it. In such a scenario, although
the executive had a crucial role in prompting the process of policy-making,
the policy would still be coded as originating from the legislature. This,
of course, minimises the impact of non-legislative actors in my analysis.
This is a particular problem given that the hypothetical scenario described
is not uncommon. Most recently, this has taken place in Mexico, when
in celebration of the 60th anniversary of women’s suffrage, President
Enrique Pena Nieto presented a proposal for a parity law. While introduc-
ing his proposal on 11 October 2014, Penia Nieto received a standing
ovation and he stated that he had ‘no doubt [the policy] would be eas-
ily adopted’ by Mexico’s Congress of the Union.'® Indeed, the Congress



GENDER QUOTAS, LEGISLATIVE RESISTANCE AND NON-LEGISLATIVE REFORM 251

incorporated his proposal into a larger electoral reform and approved it
only months later. In this example, despite the fact that the reform was
largely influenced by the executive, the policy was still coded as originat-
ing from the legislature, given that it required the body’s approval. Similar
policy processes have also taken place in other countries, such as in Chile
(2014) and Costa Rica (1990 and 2007).

The second way in which my empirical analysis further minimises the
impact of non-legislative actors is by not accounting for the importance
of constitutional legitimacy to the implementation of gender quota poli-
cies. Challenging the constitutionality of gender quota laws has been a
widespread tactic used by political parties and male incumbents to resist
the adoption and implementation of gender quotas. In this sense, the will-
ingness of courts to uphold the legitimacy of quota provisions and oversee
their compliance has been crucial. Baldez argues that the Supreme Court
or Mexico’s decision to support the constitutionality of gender quotas
was one of the main factors in securing the effectiveness of the policy and
in making it difficult for the opposition to prevent the policy from being
implemented.’ In some instances, however, contradicting court resolu-
tions and the reluctance of electoral courts to get involved have also been
observed to impact the implementation of quota policies in detrimental
ways. On March 2000, the Constitutional Court of Colombia deemed
a bill already approved by Congress to be unconstitutional for includ-
ing a 30 % candidate quota. Although the Court approved other quota
provisions in the bill, it decided that a legislated candidate quota would
infringe on the autonomy of parties. In May 2000, Law 581 was enacted,
instituting gender quotas for non-elected government offices. This deci-
sion set back the process of adoption of gender quotas for legislative office
by many years: Colombia only managed to adopt a legislated candidate
quota in 2011, after making amendments to its Constitution in 2009.
These examples show that electoral and higher courts, and their respective
interpretations of gender quota policies, are crucial in both legitimising
and facilitating the implementation of gender quotas (or accomplishing
the very opposite).

4 CONCLUSION

For more than 20 years, gender quotas have been adopted and revised in
Latin America and across the world. The spread of this institutional inno-
vation was accompanied by extensive academic research. The literature
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has made incredible progress in documenting and analysing the roles of
international organisations, transnational diffusion, women’s groups and
female parliamentarians in processes of gender quota adoption and revi-
sion. However, this focus has been at the cost of undertheorising the
impact of male resistance, as well as executive and judicial actors.

This chapter hypothesises that the intervention of non-legislative actors
in processes of gender quota adoption and revision produce greater posi-
tive outcomes regarding the strength of policy designs than when legis-
lators are left to act on their own. This could result from the resistance
of male parliamentarians to strengthen gender quota provisions and risk
increasing their electoral competition. The reluctance of congressional
incumbents to pass strong quota legislation could then give ground for
executive and judicial actors to address policy weaknesses and strengthen
gender quota policies.

By descriptively comparing and contrasting the overall strength of gen-
der quota policies and its five individual components, I found support
for the proposition that executive and judicial actors play a crucial role in
strengthening gender quota policies. This conclusion derives from the fol-
lowing observations. First, policy revisions carried out by non-legislative
actors are, on average, stronger than those enacted by legislative actors for
three of the five components of the IGQS, even though the latter has been
the most frequent. Second, non-legislative actors respond more rapidly
to policy weaknesses than their legislative counterparts. Furthermore, the
impact of non-legislative actors cannot be fully grasped by my empirical
analysis: their role also extends to publishing policy recommendations,
drafting and presenting bills to the legislature, providing expertise to leg-
islative actors, and granting constitutional legitimacy to the status of quota
laws, among other things.

The conclusions drawn at this stage are only exploratory and, more
important, can only speak to the observable implications expected as a
consequence of the hypothesised behaviour of legislators. In other words,
while the results are aligned with my expectations about the behaviour of
legislative and non-legislative actors, my findings do not confirm the assump-
tions I make about the incentives for actors’ behaviours (i.e. that legislative
actors seek to contain quota strength in order to protect their seats, while
non-legislative actors aim to promote gender quotas for exogenous and /or
value-oriented reasons).

Given that my conclusions are, thus far, only grounded in theoretical
developments and descriptive statistics, they should only be interpreted
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as providing exploratory ground for future research. This is not to say
that the findings presented should not be taken into account: the dynam-
ics between legislative and non-legislative processes have rarely been
researched in the context of gender quota adoptions and revisions, and
the patterns uncovered certainly deserve further investigation. Combined,
my observations suggest that although gender quotas have been stud-
ied extensively, many questions remain unanswered. For instance, is the
involvement of non-legislative actors in processes of gender quota adop-
tion and revision a consequence of the institutional capacity of each gov-
ernment branch, or a response to the failure of legislatures to properly
address and /or comply with the normative commitments of a given gov-
ernment? How do quotas for other branches of government (and the
descriptive representation of women in key positions in the executive and
court systems) impact the involvement of non-legislative actors in pro-
cesses of gender quotas for legislative office? These questions illustrate
the fruitful ground for research that remains underexplored, and they
highlight the need for greater insight into the impact of the roles of spe-
cific actors and policy-making processes on the strength of gender quota
designs.

NOTES

1. Although quotas can be (and have been) applied to many spheres,
this chapter only covers policies for elected legislative office.

2. Mona Lena Krook, Quotas for Women in Politics: Gender and
Candidate Selection Reform Worldwide (Oxford University Press
2009) 6-9.

3. For a summary of the debate, see Jennifer Piscopo, ‘States as
Gender Equality Activists: The Evolution of Quota Laws in Latin
America’ (2015) 57(3) Latin American Politics and Society 27—49.

4. The countries included in the analysis are Argentina, Bolivia,
Brazil, Chile, Colombia, Costa Rica, the Dominican Republic,
Ecuador, El Salvador, Honduras, Mexico, Nicaragua, Panama,
Paraguay, Peru, Uruguay and Venezuela. Guatemala does not have
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The codebook explaining the development of indicators and cod-
ing of individual quota policies can be accessed at http://www.
malugatto.com.

The database can be accessed at http://www.quotaproject.org.
The database can be accessed at http://www.cepal.org/cgibin/
getprod.asp?xml=/0ig/noticias /paginas/5,/36135/P36135.
xml&xsl=/o0ig/tpl/pl8f.xsl&base=/0ig/tpl/top-bottom-
decisiones.xs.

I consider Venezuela to have had two cases of ‘original’ gender
quota adoptions. That is because I consider original adoption as a
policy enacted when no other gender quota policy was in place.
Given that the first gender quota policy in Venezuela was retracted
in 2000, the 2005 policy that reinstated the quota is also coded as
an original policy.

My analyses exclude the sentence enacted by the Venezuelan
Constitutional Court in 2000, which deemed the original 1997
policy unconstitutional. I exclude this case because given that I
am only concerned with policy designs, including a case in which a
gender quota policy is lacking would only add noise to the analysis.
Piscopo (n 3) 36; Baldez (n 5) 235.

The latest quota revision in Honduras has been characterised else-
where as a consequence of executive decree. In fact, all gender-
related policies enacted in Honduras (Decreto n° 34-2000;
Decreto n° 44-2004 and Decreto No 54-2012) have been ini-
tiated and finalised in the National Congress of Honduras. The
2012 law resulted from a bill presented by congresswoman Gillian
Guifarro Montes. The confusion might have resulted from the fact
that Honduras has two types of decretos (decrees): executive and
legislative.

Note that quota policies originally drafted by non-legislative actors
have also been strong. The original parity law enacted by executive
order (Decreto n° 29-2010) in Nicaragua in 2010 scored 11 on


http://www.malugatto.com
http://www.malugatto.com
http://www.quotaproject.org
http://www.cepal.org/cgibin/getprod.asp?xml=/oig/noticias/paginas/5/36135/P36135.xml&xsl=/oig/tpl/p18f.xsl&base=/oig/tpl/top-bottom-decisiones.xs>
http://www.cepal.org/cgibin/getprod.asp?xml=/oig/noticias/paginas/5/36135/P36135.xml&xsl=/oig/tpl/p18f.xsl&base=/oig/tpl/top-bottom-decisiones.xs>
http://www.cepal.org/cgibin/getprod.asp?xml=/oig/noticias/paginas/5/36135/P36135.xml&xsl=/oig/tpl/p18f.xsl&base=/oig/tpl/top-bottom-decisiones.xs>
http://www.cepal.org/cgibin/getprod.asp?xml=/oig/noticias/paginas/5/36135/P36135.xml&xsl=/oig/tpl/p18f.xsl&base=/oig/tpl/top-bottom-decisiones.xs>

GENDER QUOTAS, LEGISLATIVE RESISTANCE AND NON-LEGISLATIVE REFORM 255

the IGQS scale, while the Venezuelan quota enacted by the elec-
toral court in 2005 (CNE Resolucién n® 050401-179) scored 17.
Given that non-legislative intervention has led to the adoption of
original gender quotas only twice, I do not discuss this aspect at
length.

18. Parts of his speech can be watched at http://mexico.cnn.com/
nacional/2013/10/11 /pena-nicto-propone-que-cl-50-de-
candidaturas-al-congreso-sean-de-mujeres.

19. Baldez (n 5) 234, 244-246.
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CHAPTER 15

Human Rights and Remains: A Policy
Proposal to Prevent Human Rights
Violations in Brazil

Pedro Fortes

Police abuse is often reported as a major source of human rights violation
in Brazil.! The criminal justice system may function as a filter for police
violence because judges are supposed to exclude evidence that results from
various forms of police abuse. The link between the confessions extracted
under police abuse and the exclusionary rule is part of the law according to
law books. However, analysing law in action, Brazil’s criminal justice sys-
tem does not respond effectively to allegations of torture made by criminal
defendants. I conducted empirical research in criminal courts in the met-
ropolitan area of Rio de Janeiro in 2007 and 2008, when I interviewed
judges, prosecutors and public defenders, and I examined all of the files
of ongoing criminal procedures relating to drug trafficking in seven dif-
ferent courtrooms. This research was conducted as part of a thesis written
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at Stanford Law School, and an article in Portuguese was previously pub-
lished in the Brazilian Journal of Empirical Legal Studiesin January 2014.2

One year after the publication of my study in Brazil, the chief justice
of the Supreme Federal Court of Brazil used his power as head of the
National Council of Justice to implement one of the policy recommen-
dations that I defend. Since February 2015, state courts have gradually
adopted the custody hearing—a judicial hearing immediately after impris-
onment—for an analysis of its legality, necessity and the existence of police
abuse. According to Brazil’s chief justice, the first year of implementation
of custody hearings resulted in the release of approximately half of the
detained individuals in the country and resulted in enormous public sav-
ings with regard to the potential expenses of penitentiaries.> However,
had the adoption of a preliminary hearing been accompanied by the
introduction of plea bargaining for all crimes and the criminalisation of
perjury, Brazil’s criminal procedure would have become much more prag-
matic, efficient and moral. In many jurisdictions of the North Atlantic, the
majority of criminal cases are sentenced immediately after the preliminary
hearing because the parties negotiate the terms of a plea bargain and reach
an agreement that is favourable to everyone. This scenario could result in
effective human rights protection, efficient cost reduction and the applica-
tion of moral values to criminal law enforcement in Brazil.

This chapter investigates human rights violations and suggests a policy
proposal for the prevention of police abuse that goes beyond the adoption
of custody hearings. Section 1 demonstrates that criminal defendants often
claim that they were victims of physical torture during their judicial testi-
mony, but these allegations almost never trigger an investigation. Section 2
explains that these human rights violations are facilitated by the lack of eftec-
tive structural devices within Brazil’s criminal justice system. Section 3 offers
a policy proposal and suggests that different procedural devices should be
introduced into the justice system. Section 4 offers some final remarks.

1  ALLEGATIONS OF TORTURE IN CONTEMPORARY
BraziL

Brazil’s criminal justice system fails to investigate allegations of torture
made by criminal defendants in courts. Analysing a sample of ongoing
trials for drug trafficking in seven different courtrooms of Rio de Janeiro,
which included 43 cases, I observed that 20 defendants claimed in their
testimonies that they were victims of police brutality—physical torture,
psychological torture and manipulation of evidence, among other forms
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of police abuse—during their imprisonment. There was absolutely no
response to these allegations. After hearing these claims, judges, prosecu-
tors and public defenders simply did not take any measures: no investiga-
tion was ordered; no request to nullify the imprisonment or the collected
evidence was made; and no report was sent to the police internal affairs
department. In interviews with 12 of these legal actors, most of them
revealed that they never take the initiative to investigate allegations made
by defendants. This attitude was observed in judges, prosecutors and pub-
lic defenders. Paradoxically, they showed a high degree of legal conscious-
ness, stated that torture is a heinous crime and affirmed their commitment
to fight for the protection of the physical integrity of criminal suspects.

Exceptionally, some legal professionals admitted the possibility of tor-
ture in the so-called ‘ticking bomb scenario’; and one interviewee even
mentioned the concrete circumstances of a kidnapping in which the police
captures the intermediary member of a criminal group and must imme-
diately rescue the kidnapped victim so that she is not killed by the other
kidnappers. In this case, the police officers are faced with a very difficult
judgement call because they have to decide whether they torture the crim-
inal suspect to get information about the victim’s location or they simply
arrest him and risk the victim’s life. In this interviewee’s opinion, this
exceptional ‘ticking bomb scenario’ transforms torture into an excusable
criminal offence. On the other hand, all other cases of torture are inex-
cusable and police officers are expected to be investigated, accused and
convicted for their criminal conduct if they torture suspects.

Even if these legal professionals showed a high degree of rights con-
sciousness and strongly criticised police violence, they almost never
respond to allegations made by criminal defendants in their testimonies. A
criminal justice system may function as a filter for episodes of police abuse
because criminal defendants will inevitably appear in court. The metaphor
of criminal justice as a “filtering device” implies that, to some extent, judges
should extract ‘impurities’ of illegal police activity from the trial—such as
evidence obtained by violent means—through the exclusionary rule. At
least in theory, defendants have the opportunity to report any illegal epi-
sode to an independent judge.

Nonetheless, Brazil’s criminal justice system does not filter episodes of
police violence. From a sample of 43 cases, 20 defendants alleged some
form of police abuse. Some of them described how the police planted
illegal drugs and also inflicted informal punishment by beating the criminal
suspect during the detention procedures. Others claimed severe threats,
explaining that police officers put a gun to their head and threatened to
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pull the trigger. Some defendants simply limited their testimony to a gen-
eral statement of police violence without specifying the abusive conduct
of the officers.

The range of accusations varied from a slap in the face to repeated beat-
ing for a long period of time. Some 17 defendants alleged that the police
faked the possession of drugs in cases of evidence manipulation, and 17
allegations of police violence were made. One of the defendants claimed
he was not a drug trafficker but simply a cocaine user. He asserted that
he was just trying to buy cocaine for himself when the police suddenly
arrived. They covered his head with a plastic bag, depriving him of air
for quite a while. Next he was severely beaten by the officials. In his own
words, he was ‘tortured’, even though he did not provide further details
about the violent action employed by the police. Nonetheless, his narra-
tive suggested a crescendo of violence, characteristic of physical torture.
The criminal suspect reported that the policemen then threatened to kill
his co-defendant. He said that they actually put a gun close to the ear of
the co-defendant and pulled the trigger. Finally, he was shown a bag with
some marijuana attributed to him after he was already inside the police car.

This testimony provides an excellent example of the variety of allega-
tions of police abuse made by criminal defendants. First, even when he
confessed, he admitted guilt for a minor offence (drug use instead of traf-
ficking). Second, he alleged that the police subjected him to physical tor-
ture by saying that he suffered severe violence and asphyxia through a
method called ‘submarine’. Third, the criminal suspect also denounced
the fact that his co-defendant was a victim of psychological torture, threat-
ened with death and exposed to a gun shot in an extremely traumatic way.
Fourth, there is an allegation of evidence manipulation, implying that the
police officers fabricated the possession of marijuana to arrest the suspect
for trafficking.

Other defendants also reported these many forms of police abuse.
Some of the legal actors interviewed also made references to allegations
of physical violence, death threats and evidence manipulation as regular
complaints of those accused of drug trafficking.* Both the observation of
practical experience and the analysis of relevant legislation support the fol-
lowing classification of allegations of police abuse:

1. physical torture and forms of inbuman and degrading treatment, in
which the narrative describes a sequence of violent acts in a cre-
scendo (‘escalation’), which possibly cause visible injury and a high
or intermediate degree of suffering;
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2. physical abuse, in which the criminal suspect describes a single act of
violence or a sequence that does not imply a high or intermediate
degree of suffering;

3. psychological torture, in which the defendant describes the infliction
of a high or intermediate degree of mental suffering as the conse-
quence of symbolic (non-physical) violence (e.g. death threats,
exposure to loud noise and other intellectual processes that may
induce paranoia, fear and pain);

4. non-violent forms of police abuse, in which the narrative describes a
violation of police rules that does not inflict pain or suffering but
may nonetheless result in the acquittal of the defendant as a result of
exclusion of evidence (e.g. evidence manipulation or a violation of
criminal guarantee may result in the exclusion of evidence).®

Many defendants reported being victims of police abuse. These alle-
gations were made during judicial hearings. They were made during a
criminal trial, in which the defendant was seeking an acquittal. In this
context, an allegation of police abuse, at least in theory, also implies a
demand for an investigation of police conduct. After all, if evidence was
extracted using violence, produced by manipulation or obtained through
the violation of a criminal guarantee, the process would be likely to result
in an acquittal as a result of the exclusion of illegally obtained evidence.
In this sense, a justice system should be ready to respond to these implicit
demands of criminal suspects by moving to investigate the veracity of their
allegations of police abuse. However, Brazil’s criminal justice system did
not respond to any of the allegations of police abuse made by the defen-
dants during their judicial hearings.

In none of these 20 cases in which defendants reported both violent and
non-violent forms of police abuse did the legal actors move to investigate
the veracity of their claims. Prosecutors did not initiate any investigation.
Public defenders did not articulate any request to exclude the evidence
allegedly obtained illegally. Judges did not consider these allegations to
be relevant in their decision-making. In fact, some of these criminal cases
had already received a final sentence. A few judges simply ignored the
allegations of police abuse in their sentences, making no reference to the
content of the defendant’s testimony in their decisions. In five criminal
sentences, however, the allegations of the defendants were labelled as ‘fan-
tasy’, a version of the facts completely disconnected from reality. Different
judges wrote these sentences, evidencing the fact that there is a tendency
to perceive the defendant’s words as being untruthful.
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2 STRUCTURAL ELEMENTS WITHIN THE CRIMINAL
JUSTICE SYSTEM

Human rights groups and academic commentators refer to this lack of
response to allegations of torture as a problem caused by the legal culture
of Brazil’s judges, prosecutors and public defenders. However, empirical
evidence collected during this research does not support this conclusion
because all legal professionals expressed their stark opposition to police
violence. Explanation for this failure to protect the physical and psycho-
logical integrity of criminal suspects does not come from the legal culture
but from the legal structure. The relevant legal actors do not have adequate
instruments to investigate, accuse and punish violent police officers. Time,
information and power are decisive factors for effective investigations.

Regarding allegations of torture made by the criminal defendants, these
structural elements are also relevant as explanatory factors for the inertia
of legal professionals. First, the time gap between the detention of'a crimi-
nal suspect and their first judicial hearing was so long (on average 60 days,
when this empirical research was conducted in 2007-2008) that it sig-
nificantly detached the legal actors from having the opportunity to mean-
ingfully investigate allegations of physical torture. Second, since Brazil’s
criminal justice has not established a system of rewards (plea bargaining)
and sanctions (crime of perjury), criminal defendants are induced not to
remain silent. Their version of the facts is strongly disregarded by all legal
actors, who usually assume that the criminal defendants are lying. Third,
the capacity to investigate these episodes of police violence is extremely
limited and does not provide effective control of police abuse. The combi-
nation of these three structural factors may explain the inertia of the legal
actors, even when their rights consciousness motivates them to punish
abusive officers and to try to prevent new cases of police violence.

An important working hypothesis in this research focused on the time
gap between the defendant’s detention and their first testimony in court.
The time gap between the detention and the hearing may be counted in
many weeks (as opposed to a few days in most jurisdictions). In the frame-
work established by Brazil’s anti-drug legislation, for instance, the police
have a 30-day term to collect evidence prior to sending the criminal file to
court. Next the criminal prosecutor has a 10-day term to present the writ-
ten accusation. Only thereafter would the first hearing take place accord-
ing to Brazil’s criminal procedure. This structural variable is extremely
important for the investigation of allegations of torture, since the time gap
will impact material evidence and prevent any meaningtul investigation.®
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Once a judge is hostage to a structure that provides only the opportu-
nity for the defendant to allege torture after a long period of time, it is also
essential to interview the judge and understand their attitude towards and
beliefs about the system. What does the time gap tell us? The gap between
detention and testimony has proved to be long. The shortest gap was
20 days and the longest was 116 days. On average the time gap observed
was approximately 60 days. All of the interviewees considered the terms
established by Federal Statute n® 11343 /06 to be too long.

When asked if the long time gap between detention and hearing affected
their capacity to observe police torture, the common answer was a denial,
followed by the explanation that when police agents decide to torture they
know how to do it without leaving visible evidence. Nevertheless, all of
the interviewees agreed with my insistence that this long time gap would
leave agents freer to explore different techniques and be even more brutal,
and that evidence would be lost after a couple of weeks. In addition, the
passage of time may also have a psychological effect on a defendant. A sig-
nificant delay may lessen their indignation. It may lessen the significance of
the event to a victim of police brutality who still has to pursue an acquittal.
It may also increase the difficulty of proof owing to scattered witnesses
and failed memories. The passage of time may have both psychological
and physical impacts.

The interviews revealed that most legal actors believe that criminal
defendants are usually lying. Allegations made in their testimony are gen-
erally discredited. One judge suggested that in almost all cases, defen-
dants’ versions are untruthful and absolutely disconnected from reality.
Some judges were not so radical about the lack of credibility of a defen-
dant’s testimony, but they still declared that truth was rare in suspects’
versions of the facts. In summary, the judges frequently believe that the
version of a criminal suspect is ‘fantasy’.

Explanation for this judicial attitude comes from the regime of incen-
tives and sanctions established by the criminal justice system regarding the
right to remain silent in the criminal courtroom. For instance, in other
jurisdictions the decision to testify or to remain silent is an essential part of
the strategy of a criminal defendant. In Brazil, in contrast, criminal defen-
dants almost always give their version of the facts. For example, from the
sample of 43 cases analysed, only one criminal defendant did not speak.
The data clearly indicate that the right to silence is almost never exercised
in Brazil’s courts. Why is this right not exercised in Brazil? Is it because a
defendant will plead guilty to reduce their punishment?
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One might imagine that most defendants confess, seeking a reduction
in their punishment. However, the limited options for bargaining in the
Brazil’s criminal system do not require an admission of guilt. There is cur-
rently no comprehensive system of plea bargaining in Brazil, except in the
case of minor criminal offences. Confessions are also rare. Since a confes-
sion does not ensure a reduction in the prison term, its scope as a defense
strategy is extremely limited. In fact, the crime of perjury does not exist in
Brazil’s criminal justice system either.

All of the interviewed legal actors referred to the so-called ‘right to lie’
of criminal defendants in Brazil. This ‘right to lie’ is not granted by any
legal statute. It does not exist ‘in the books’. In spite of the absence of any
formal rule establishing this right, all interviewed legal actors recognised
the existence, in practice, of the authorisation to a criminal suspect to lie
without consequences. In other words, a defendant may accuse the police
officers who arrested him of physical torture, psychological torture and
evidence manipulation without fear of being accused of a ‘malicious accu-
sation’. The defendant is also free to tell any lie whatsoever since they will
not be accused of ‘perjury’. Not surprisingly, judges and public prosecu-
tors assigned extremely low credibility to the defendant’s account, stating
that they often assume that they are lying.

Both the lack of incentives to confess (plea bargaining) and the lack
of sanctions for lying (perjury) have induced most defendants to share
their version of the facts with the court. However, these legal arrange-
ments provide incentives for a defendant to adopt strategic behaviour (by
lying to undermine evidence and police action) and no incentives to adopt
cooperative behaviour (by telling the truth to provide more information
about other members of their criminal organisation).”

Unlike other jurisdictions, there is no necessity to claim innocence or
admit fault in Brazil’s criminal justice system. In providing testimony, the
defendant is only expected to describe their version of the facts and not
to declare their innocence or guilt. Even though defendants are not sup-
posed to make a statement of ‘guilty’ or ‘not guilty’, some still admitted
guilt merely to be able to claim the innocence of their co-defendants.
Others admitted the truthfulness of the drug possession but claimed drug
dependency (an excuse according to federal legislation).® Thus there are
still some indirect incentives to admit guilt.” In general terms, a defen-
dant’s testimony is highly discredited, being frequently considered as ‘fan-
tasy’. This lack of credibility may be explained by the structural design of
the system and the recognition of the so-called ‘right to lie’.
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3 A Poricy ProrosaL To PREVENT HUMAN RiGHTS
VIOLATIONS IN BrRAZIL

As Section 2 has demonstrated, structural factors prevent effective inves-
tigations of extrajudicial executions and allegations of torture. Therefore
policy reform should transform Brazil’s criminal justice system and change
time gaps, lack of information and power asymmetries.

Particularly in the case of torture, social psychology should not be
ignored. In a recent book, Phillip Zimbardo argued that the abuses and
torture at Abu Ghraib were fostered by the conditions created by the
military prison system there, which established and sustained a ‘culture of
abuse’.1® His opinion is directly linked to the Stanford Prison experiment,
which led Prof. Zimbardo to conclude that the institutional support,
authority and resources that allow these situations to operate as they do
are established by the system.!! Based on this view, he speaks metaphori-
cally about the possibility that bad apples may have become rotten because
they had been put in a bad barrel, since ‘people and situations are usually
in a state of dynamic interaction’.!?

In an earlier book, Zimbardo had the chance to apply his expertise to
the psychoanalysis of Brazilian torturers,'® reaching many interesting con-
clusions about the situation and the system that have turned ordinary men
into abusive policemen:

1. The policemen engaged in torture were, as a group, isolated from
the others. This insularity resulted in an autonomous organisational
structure that not only established particular performance expecta-
tions about the exercise of power but also supported these practices
by protecting the group from outsiders.!*

2. Belonging to these groups required a violent rite of transition, in
which the incoming members were submitted to severe physical suf-
fering and moral humiliation, a process that fostered their blind
obedience to authority and lessened their sensitivity to someone
else’s pain.!®

3. The search for social approval within the group caused these police-
men to internalise a particular moral code with the disengagement
of the moral values of society and the incorporation of the group
standards that allowed their engagement in torture.!®

4. Torture was also possible due to the dehumanisation of their
victims through communicative processes of social degradation
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(stereotyping, labelling, marginalising and blaming them with the
support of propaganda).!”

5. The group of abusive policemen usually neutralised accountability
by increasing their sense of anonymity through processes of deindi-
viduation (using masks, painting their faces and sharing the same
false name during a mission).!®

Why is this study relevant for the evaluation of the responses of a crimi-
nal justice system to allegations of torture and other forms of police abuse?
Primarily, it shows the importance of judicial control to the extent that
criminal judges should be capable of deconstructing these traits of sys-
temic police abuse by

1. breaking the isolation through oversight;

2. enforcing obedience to the law, not to the group;

3. fostering moral values through the effective control of police
violence;

4. providing the victim with an effective opportunity to report any
inhumane and degrading treatment;

5. ensuring accountability.

In summary, professionals responsible for the criminal justice system
should be able to impose constitutional checks on the police.? These find-
ings lead us to discuss the flaws of Brazil’s system of law-enforcement
violence control.

Asked about the measures they adopted when they believed that a
criminal suspect had been tortured, the interviewed legal actors revealed
the non-existence of a consistent mechanism of law-enforcement violence
control. In many interviews the legal professionals simply admitted that
there is nothing they can do to investigate an allegation of police abuse
made by a defendant during his testimony. First, some of the judges and
prosecutors referred to the fact that the only mechanism of controlling
police abuse is the internal affairs department. Despite a constitutional
mandate, governments still did not establish institutional mechanisms of
external control of police activity, a function that should be performed by
the Attorney General’s Office.?°

In addition, Brazil’s criminal lawyers have questioned the constitutional
capacity of public prosecutors to conduct direct investigations of crimi-
nal offences. They argue that the accusatory role of the public prosecu-
tor must be performed by an impartial public official. In their opinion,
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collecting evidence bars a criminal prosecutor from accusing. In practice,
most criminal prosecutors have been cautious about conducting investiga-
tions. Since external control was not established and prosecutors were not
reassured about their investigative power, some of the interviewees believe
that there is no system for controlling police violence.

Asked about the internal affairs department, many legal professionals
seemed to be sceptical about its impartiality or its capacity to meet the
demands of the system, given the number of allegations of police abuse.
They referred to the extremely small number of allegations that they send
to the police internal affairs department or to the Attorney General’s
office. The reasons for reporting only a few of these allegations were mul-
tiple: the lack of infrastructure to investigate a significant number of cases;
the high probability that allegations of police abuse are false; the impos-
sibility of collecting evidence of police abuse, since the alleged violence
often occurs in slums, and it is difficult to find reliable witnesses there; the
impossibility of collecting evidence of the alleged violence, since it was
symbolic violence (physical threat), or there is no longer any evidence of
physical violence; and the lack of political independence of the branch in
charge of investigation.

A few legal professionals had previously documented investigations of
police abuse. They reported cases of physical torture to the internal affairs
department, supported by a credible allegation of a criminal suspect and
physical evidence. The number of cases was very small. In all of these cases
they received no feedback from the internal affairs department about their
investigation. They explained that police internal affairs officers are not
even supposed to notify them of the results of their investigation since it
is a completely independent investigation and therefore not connected to
the legal process in which torture was alleged. There is no formal institu-
tional channel of communication between the criminal justice system and
the police internal affairs department.

4  FiNAL REMARKS

This research identifies three systemic flaws in Brazil’s criminal justice sys-
tem. Not surprisingly, I have concluded that these aspects of the system
should be reformed. First, the time between detention and hearing should
be reduced to one or two days. Shrinking this gap will facilitate inves-
tigations. Evidence of physical torture will be preserved; the passage of
time will not deter a criminal suspect from reporting police violence; and
it will be easier for the internal affairs department to locate witnesses in
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Brazil’s slums, where most of the episodes of police brutality supposedly
occur. Second, Brazil should adopt a plea bargaining system and enact
legislation that criminalises perjury. These two mechanisms could sig-
nificantly impact the behaviour of criminal defendants and improve the
credibility of their testimony. Plea bargaining would induce cooperative
behaviour, motivating defendants to negotiate with prosecutors. It could
also improve communication between prosecution and defence, providing
better opportunities for suspects to reveal that they have been victims of
police violence. Third, introduction of a shorter time gap, plea bargaining
and the crime of perjury will probably lessen the number of false claims of
police brutality. These reforms will arguably improve the capacity of legal
actors to control the police and will also inhibit malicious accusations.
As a result, legal professionals will become much more likely to deter-
mine investigations based on allegations made by a defendant in court.
The internal affairs department should become more responsive to these
allegations, and its investigative structure should be tailored to attend to
the demands of the criminal justice system.

Beyond the scenario in Brazil, this research also shows the importance
of structural devices that may seem natural to legal scholars in the USA
and Europe but which are essential for the function of controlling law
enforcement violence. Police brutality is likely to increase in the absence
of immediate preliminary hearings, clear incentives (plea bargaining) and
disincentives (perjury) for cooperative behavior of criminal defendants,
and an independent bureau of police control. On the other hand, the
existence of these features does not guarantee that torture will never be
practised. In his comprehensive history of plea bargaining in the USA,
George Fisher highlighted the early adoption of preliminary hearings,
defendant-testimony laws, and plea negotiation.?! Every criminal justice
system should be designed to function as a filter of police violence and
therefore to protect criminal defendants from torture, evidence manipula-
tion and other forms of police abuse.

Regarding the current situation in Brazil, the recent adoption of a
custody hearing did not transform radically the formalism and dogma-
tism of the country’s criminal procedure. Instead of designing a prelimi-
nary hearing that could lead to a criminal sentence within a day of the
imprisonment, the custody hearing is perceived by many legal actors as
a useless act. Because judges, prosecutors, and defence attorneys usually
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presume that a defendant lies about the circumstances of their impris-
onment, many consider the custody hearing to be a massive waste of
resources.?? Others criticise the strong focus on the release of the criminal
suspect as being indicative of a leftist perspective of the criminal defendant
as a victim of society who should not be imprisoned.?* Not surprisingly,
the National Association of State Magistrates challenged the constitution-
ality of the custody hearing by filing an Action for Direct Constitutionality
Control in the Supreme Federal Court of Brazil >

As my empirical research suggests, Brazil’s criminal justice system does
not function as a filter of episodes of police brutality. The recent introduc-
tion of the custody hearing may have a positive chilling effect on police
officers and thus reduce human rights violations. However, without plea
bargaining and the crime of perjury, legal actors probably continue to
discredit criminal defendants. If so, defendants’ allegations do not result
in investigations of police abuse. Without a different regime of positive
and negative incentives for judges, prosecutors, attorneys and defendants
to cooperate and develop more trustworthy interactions, nothing will
change. Further empirical research should be conducted. However, the
silence of the chief justice on the practical consequences of the custody
hearing regarding the investigation of police torture and human rights
violations suggests that nothing has really changed.

Finally, the introduction of plea bargaining and the crime of perjury
would not violate the fundamental rights of criminal defendants. For
instance, the first case of a custody hearing in Rio de Janeiro involved
a defendant suspected of attempted robbery. He was released after the
custody hearing but with the prospect of experiencing a long criminal
procedure that would potentially lead to his conviction. Even if he were
released, the existential experience of being accused would follow him
for long years of procedural acts and judicial appeals. Likewise, the legal
uncertainty relating to a future imprisonment will daunt him and limit his
ability to reintegrate into society. On the other hand, a plea bargain could
lead to an immediate conviction to a suspended corporal punishment and
a monetary fine. Such a sanction would reduce his uncertainty, eliminate
procedural and penitentiary costs, and release him fully to reconstruct his
social life again. Therefore my policy proposal is optimal not only from
the internal perspective of legal actors but also from the vantage point of
criminal defendants and their fundamental rights.
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1. See e.g. James Cavallaro, Police Brutality in Urban Brazil (Human
Rights Watch 1997). http://www.hrw.org/reports /1997 /brazil /.

2. See Pedro Fortes, ‘Direitos ¢ Restos Humanos: Uma Hipotese para o
Enfrentamento Juridico-Penal da Tortura no Brasil’ (2014) 1(1)
Revista de Estudos Empiricos em Direito 28.

3. Ricardo Lewandowski, Audiéncia de Custodia ¢ o Direito de Defesa, A
Folba de Sio Paunlo (20 October 2015). http: //www]1 .folha.uol.com.
br/opiniao,/2015,/10,/1695906-audiencia-de-custodia-c-o-direito-
de-defesa.shtml.

4. One public prosecutor added the total ignorance about the drug
found in the possession of a criminal suspect to this list of defence
allegations. Observation of cases also suggested that these defendants
may argue drug addiction (an excuse that excludes imprisonment and
imposes clinical treatment, according to Brazil’s legislation) and vio-
lation of a criminal guarantee (such as a search without judicial
warrant).

5. This typology corresponds to the standards of international human
rights norms and Brazil’s criminal law: Lei n® 9455 /97 (torture) and
Lei n® 4898 /65 (abuse of authority). It also permitted a clear analysis
of the sample of testimonies, since all the narratives easily fit into one
of these categories.

6. In the words of Lawrence Friedman, ‘legal structure does make some
difference; exactly how much, we do not know. If we found two soci-
eties, whose social demands on the legal system were identical but
whose structures were different, and if we found different outputs
and impacts, we could ascribe the variance to structure. Such societ-
ies, however, do not exist.” Lawrence Friedman, The Legal System: A
Social Sciences Perspective (Russel Sage Foundation 1975) 156.

It is important to explain that the time gap is a structural variable
because the legal system defines it as a material circumstance that has
a direct impact on the allocation of power between legal actors and
the results of the criminal process. In other words, the law limits the
power of a criminal judge to investigate, disenfranchising them from
the possibility of investigating allegations of physical torture in a
meaningful way. When the judge hears the allegation of a defendant,
they are no longer able to check if there are injuries to the criminal
suspect’s body. The passage of time has a direct impact on the criminal
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judge since it limits their investigative instruments, transforms the
material evidence of physical torture and affects the judge’s structure
of power. Conversely, the long time gap established by the law
empowers violent police officers and expands their opportunities for
physical violence.

In the precise words of George Fisher, ‘not only is plea bargaining
essential to efficient case management, it also helps win an accused’s
cooperation in prosecuting his cohorts’. See George Fisher, Plea
Bargaining’s Triumph: A History of Plea Bargaining in America
(Stanford University Press 2003) 121.

. This excuse was extremely popular in one of the courts, in which all

three defendants who confessed alleged that the drug found in their
possession was for their own consumption and their alleged drug
dependency. In all of these cases the procedure had been suspended
for their medical evaluation.

. One judge suggested that all confessions are strategic. According to

them, the defendant always has a strategic reason to admit the
truthfulness of facts. There is always a strategy behind an admission of
drug possession: addiction, drug use or ignorance, for instance.
Philip Zimbardo, The Lucifer Effect: Understanding How Good People
Turn Evil (Random House 2007) ch 15.

Ibid. 226. According to Zimbardo, ‘the programs, policies, and stan-
dard operating procedures that are developed to support an ideology
become an essential component of the system. The system’s proce-
dures are considered reasonable and appropriate as the ideology
comes to be accepted as sacred.’

Ibid. 8.

In Zimbardo’s words, ‘the results of the Stanford Prison Experiment,
when combined with those of Milgram’s, Bandura’s, and other
related experiments, point to a psychology of evil in which ordinary,
even above-average men and women can harm and degrade totally
innocent people. These studies suggest that situational power can
induce good people to behave in ways that violate their preexisting
moral and ethical standards. We have used this research as an analyti-
cal backdrop for the transformations of Brazilian policemen into bru-
tal torturers and murderers.’” Martha Knisely Huggins, Mika
Haritos-Fatouros, and Philip Zimbardo, Violence Workers: Police
Torturers and Murdevers Reconstruct Brazilian Atrocities (University
of California Press 2002) 263.
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nations, emphasising the poor constitutional checks on Brazil’s police:
‘that police violence in modern Western democracies has not reached
the level of either military or postmilitary Brazil under routine cir-
cumstances may be the result of constitutional checks on the police.
However, these checks can be reduced or eroded where specialised
squads are given unsupervised (or covertly promoted to carry out)
crime control mandates to efficiently regulate dangerous others.” Ibid
190.

The exercise of the function of external control of the police force by
public prosecutors is a constitutional norm that remains only ‘on the
books’: Federal Constitution of Brazil Article 129, §VII.
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PART V

Mundus Novus: Emerging
Technologies and Rights



CHAPTER 16

Mundus Novus: The Construction of a Free
Flow of Information from the Navigators
of Yesterday to the Internauts of Today

Joaquim Falcio

The 1960s were a time when the world believed to be on the verge of
a new period of discoveries. The conquest of space was imminent. The
twentieth century was to be the new fifteenth century. The greatest civilisa-
tory adventure ever would be the space race—the exploration not of ‘seas
where sail was never spread before’ but of the endless vastness of outer
space. Spaceships would be the new caravels. Instead of the Indies and the
Americas, we were heading for the Moon, Venus and Mars. Argonauts or
astronauts were the successors of Christopher Columbus, Marco Polo,
Pedro Alvares Cabral, Vasco da Gama and Amerigo Vespucci. The twenty-
first century did not confirm this belief.

This is a reformed and translated version of Joaquim Falcdo, ‘Mundus Novus: Por
um Novo Direito Autoral’ (2005) 1(2) Revista Direito GV 229 (trans. Kevin
Mundy). I am grateful to Diego Werneck, Carlos Affonso, Horacio Falcio,
Ronaldo Lemos Antonio Sdenz de Miera and Adriana Lacombe for reading the
manuscript and making valuable suggestions.
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Just as winds and storms drove Cabral oft course, away from the Indies
and towards Brazil, so another unforesecen detour has occurred now.
Instead of outer space, computerised data processing, a byproduct of the
space project pursued by the USA, has turned out to be more significant,
bringing in its wake another grand civilisatory adventure—the creation
and conquest of cyberspace.

This is the New World.

Cybernetics is decisively shaping the twenty-first century. Software
tools are the new charts, maps and itineraries, conduits for information,
producers of knowledge and navigational tools. The heroes are not Yuri
Gagarin and Neil Armstrong but Bill Gates, Linus Torvalds, Steve Jobs,
Mark Zuckerberg and Tim Berners-Lee.? Instead of the skies, the twenty-
first century navigates the internet.

In this chapter I compare these two grand adventures of contemporary
knowledge: the maritime discoveries of the fifteenth century and the cre-
ation of virtual space in the twentieth. The focus is on the tension between
the free flow of information and intellectual property rights that occurred
then and is also occurring now.

How can we shape, at the local and global levels, a free flow of infor-
mation necessary to foster these discoveries and to advance civilisation?
How can we reconcile the public nature of this indispensable flow with
the limits of private copyright and the intellectual property rights that
would foster innovations? A free flow of information is indispensable to
the process of cumulative innovation that is characteristic of periods in
which knowledge is expanding.

The fifteenth century shows a correlation between the production of
knowledge required for major maritime discoveries to occur and the free,
decentralised access to information, as existed between Lisbon, Florence,
Genoa, Flanders, Seville and other centres of the age. Is the same free flow
that expanded yesterday also fundamental now?

This chapter compares the freedom of the flow of information in the
fifteenth century with the limits faced by today’s flow owing to rigid intel-
lectual property rights, such as copyright, trademark and patents. None of
them existed at that time.

In the fifteenth century there were no individual or government controls
to discipline this flow. Freedom prevailed. Today, access to information,
even to scientific data, is shaped by national and international laws, as well
as by government policies that may stimulate or hinder the adventure of
knowledge. How to create and implement a global process of cumulative
innovation is the main challenge.
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What Can We Learn from the Past?

Today, the key valve regulating this flow is copyright, alongside trade-
marks and patents, all of which are privatistic and were forged in the last
century. Are they still suited to globalisation, cumulative knowledge and
technological development in the twenty-first century?

Analysing what happened in the fifteenth century helps to address a
major challenge: What is a fair balance between the free flow of informa-
tion necessary for the expansion of knowledge in the twenty-first century
and the reward needed for private entrepreneurship and protection of the
innovation process?

1 THE ROAD OF AUTOGRAPH LETTERS
IN THE FIFTEENTH CENTURY

In the fifteenth century the flow of information necessary for the expan-
sion of discoveries travelled in two main ways.

First was through personal contacts, oral history, narratives produced
by envoys and travellers who, on returning to Europe, told what they had
seen and heard, privately and publicly. The stories told were multiplied.
No printed, visual or digital platforms were available. Even so, the news
was spread.

Second, knowledge travelled through maps, diaries, itineraries and
charts, artistically elaborated manuscripts, and written letters that illumi-
nated knowledge. Back from their trips, the navigators took their daily
notes and used them to write travel reports, and letters to their sovereigns
and financiers with detailed accounts of their expeditions.

These letters were passed on from one court to another, from banker
to banker, from merchant to merchant. Unlike today’s books, printed
in their thousands, or even millions of times, a handwritten letter would
be copied only a few times. A small number of copies gradually found
their way into the libraries of clergymen, rich bankers and powerful kings.
Some, however, were transformed into pamphlets containing novelesque
accounts of adventures, marvels and heroic feats, quasiliterature read out
at fairs and sung by troubadours in taverns.?

These handwritten letters spread the news. They were fundamental to
the maritime discovery process. They performed at least three different
functions.

First, they were inspiring letters. They drove hearts and minds—and
ambitions. The information contained in them was a veritable engine
that fired the reader’s lust for a knowledge adventure; in this case, the
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knowledge available through maritime adventures. They stimulated new
projects. They opened bankers’ vaults. They channelled seawards the for-
tunes of merchants, the power of monarchs, the courage of fleet com-
manders, the strength of midshipmen, the youth of deckhands, and the
science of cartographers and astronomers. They fuelled competition
between kingdoms, investors, cities and navigators.

Second, they stimulated scientific progress. The information brought
back by travellers played a similar role to reports of technical experiments.
Each voyage was a ‘scientific’ mission, a controlled experiment in naviga-
tion, as Porto ¢ Albuquerque points out.* The sea was a huge lab. Travel
writings and letters contained information about the dance of the stars,
indispensable to the forging of celestial navigation. They corrected maps
and nautical charts. They described the strengths and weaknesses of the
caravel in a storm. They were veritable research reports.

Knowledge production had changed radically. The Renaissance no lon-
ger sought truth in religion. It was an opening up slowly but permanently
to a new secular, decentralised, empirical, experimental and cumulative
knowledge-production model. Knowledge depended no longer on faith
but on observation and experiments. The free flow of information in let-
ters was fundamental to this empiricisation, decentralisation and diversifi-
cation of scientific progress.®

Alongside diaries, chronicles and maps, letters furnished empirical raw
material, which was analysed, compared, studied and systematised to forge
the foundations for manuals of navigation and nautical almanacs. The
first of these was Regimento do Astrolabio e do Quadrante, whose earliest
known copy was printed in 1509.° These letters were foundational for the
knowledge of the new maritime technology, without which the navigators
would not have sailed. There would have been no discoveries.

Finally, these letters also had a foundational function for the new
world. At the same time as they described the discoveries, they also cre-
ated them. They invented what had merely been discovered. They gave
well-established meanings or significations to mere perceived signifiers.

The engravings with the first images of the New World were based on
how their authors would interpret and at the same time describe the new
world. They portrayed observed and imagined phenomena at the same
time. Europe used the information in the letters to create a new world out
of'its own imagination and reality—much more the imagination of barbar-
ity than the reality of difference; much more the discoverer’s gaze than the
object of discovery.
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Thus they depicted tropical churches and palaces with steep roofs, ready
to receive the snow that never came.” They drew native men and women
with European features, proportions and muscles. Female Indians looked
like Boticelli’s Venus. The result was a bizarre graphical ethnocentrism.

The letters did not have the precision of photography. The first pic-
ture painted in the Americas was by Franz Post, the View of Itamaraca,
only in 1637. It was up to the reader to imagine the continent. As such,
Vespucci’s letters are a good example of this constitutive function.

‘We come into the world to name things; so we become either masters
of them or servants of whoever names them before us,” as Lya Luft rightly
points out.’

Factually it would be more correct—but unthinkable today—for us
to call the continent Columbia—North, Central and South Columbia.
Columbus discovered it, but Vespucci created it. Vespucci’s letter—Muzn-
dus Novus (‘New World”)—was decisively constitutive. Columbian became
American.

The fifteenth century could hardly have been the century of discovery
without the free flow of information in these letters. Vespucci’s Mundus
Novus is our case study. What would have happened if the current legal
system of intellectual property rights had existed yesterday? And what if
Vespucci had decided to enforce it? The analysis of the creation and dif-
fusion of this letter brings history back and surely helps us in the compre-
hension of today’s cybernetic world.

2 MunDpUs Novus AND THE MISATTRIBUTION
OF AUTHORSHIP

Amerigo Vespucci was a lucky man. He was born in the right city—
Florence was one of Europe’s greatest city-states.” He was born in the
right century, the late fifteenth, when the human adventure was renascent.
He was born into the right wealthy family. He spoke and wrote in Italian
as well as in the right language: Latin, the English of his age. He acquired
expertise in diplomacy, commerce, banking, maps and astronomy. He had
the right interdisciplinary education.

Better yet, he had the right protector: the Florentine Lorenzo de’
Medici. No, not Lorenzo the Magnificent but Lorenzo di Pierfrancesco
de’ Medici, a younger cousin and perhaps richer—the Medici who com-
missioned Sandro Botticelli to paint two of his greatest masterpieces:
Spring and The Birth of Venus.
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He was born at the right time. Still young, Vespucci went to Seville, as a
trader and banker, representing Lorenzo. Portugal and Spain were reaping
the best and greatest fruits of the strategic Sagres Project—or the Portugal
Project, as Luiz Fernando de Souza Pinto rightly prefers to call it.}° This
project was at the origins of the route to the Indies and navigation of the
high seas. It made Lisbon the Cape Canaveral and Silicon Valley of the
age. It was a victorious Iberian government policy of its time.

While Vespucci was in Iberia, the Sagres Project was under full steam.
Portugal’s King Manuel the Fortunate and Spain’s Catholic monarchs,
Queen Isabel I of Castile and King Fernando II of Aragon, were investing
their fortune and power. They financed the public policy of the discov-
eries. They invented the future. They completed the world. They were
Schumpeterian entrepreneurs before the title even existed.

In Seville, Vespucci quit the finance business and chose a new profes-
sion, a riskier one. He faced the challenge of the maritime exploratory
trips. He devoted himself to a new technology that was starting to revolu-
tionise the world: the lateen-rigged caravel and celestial navigation. Then
he left the Medicis’ bank and became a navigator.

But it was not enough for Vespucci to have been born into the right
family, in the right city and in the right century, to leave the right profes-
sion at the right time, and to choose the right new profession. More was
needed for him to become famous, achieve glory and remain known even
today.

Paradoxically, one mistake was indispensable to his glory: the misat-
tribution of the discovery of America by a German cartographer called
Martin Waldseemiiller. Waldseemiiller believed that Vespucci, instead of
Columbus,™ had discovered the new continent. This misattribution gave
birth to the naming of America and the immortality of Amerigo Vespucci.
Without this error, he would have died misunderstood and practically
bankrupt, like Columbus and dozens of other navigators.

With funding from Dom Manuel, Fernando and Isabel, Lorenzo, and
friends such as Gianetto Berardi, Vespucci crossed the Atlantic three or
four times.!? He visited what are now Venezuela, Haiti and Cape Verde,
as well as Salvador and Cabo Frio in Brazil, via the island of Fernando de
Noronha, where he was impressed by the exuberance of its birds, fish, sea
and rocks—a quasiparadise.

Whenever he returned to Europe, he had to report back to his sponsors.
He wrote letters, memoranda and accounts of his travels. What did these
precious repositories of information describe? They described nature and
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society. Vespucci communicated amazement and awe—breathless admira-
tion of everything that he had never been seen before. He described a
new race of men and women with red skin and hard flesh. He wrote of
their habits, cuisine, sweet temper, cordiality, treachery and bravery. He
was shocked by the cannibalism of these newfound tribes. Some of these
natives lived for 150 years, he believed.!?

The free flow of these letters helped to shape the sixteenth century,
influencing investment, power, arts and sciences, and removing from the
Catholic Church its authority to dictate the world’s geography. It stole
from the priests, bishops and the Pope the power to explain the world.
The maritime new road played the role of a scientific experiment quickly
open to everyone.

These letters reached the thinkers who made the Renaissance: Erasmus
of Rotterdam, Michel de Montaigne, Michelangelo Buonarroti, Leonardo
da Vinci, Rabelais, Sandro Botticelli, Machiavelli and Thomas More—
such an illustrious audience.

Vespucci’s letters are said to have been so influential that they served as
a basis for More’s greatest book, Utopia (1509). This seems highly prob-
able.! More himself explicitly reveals his source, describing his main char-
acter, Raphael Hythloday, as ‘so desirous of seeing the world that he ran
the same hazard as Americus Vespucius, and bore a share in three of his
four voyages that are now published’.!® The natives portrayed by Vespucci
resemble the inhabitants of the island invented by More,'® who have few
laws and live without lawyers. As Vespucci writes,

Neither do they have goods of their own, but all things are held in common.
They live together without king, without government, and each is his own
master Beyond the fact that they have no church, no religion and are not
idolaters, what more can I say?'”

After they had been read by the sponsors, these letters navigated freely
from hand to hand, announcing the awesome news. Little by little, they
multiplied, in copies handcrafted by monks, assuming new formats. As
pamphlets or booklets measuring 13 by 11 cm, they reached ordinary
people in fairs, alleyways and taverns, and then they reposed in libraries
as well.

At least five letters are attributed to Vespucci. Three—the Seville, Cape
Verde and Lisbon letters—are considered authentic. Two are apocryphal—
that is, their authenticity is unproven: these are Mundus Novus and the
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Four Voyages. However, the authentic Lisbon letter served as a possible
basis for the apocryphal Mundus Novus.

Understanding the construction and circulation of Mundus Novus
enables us to understand the misattribution of authorship and evaluate
its legal consequences for our own times, in terms of the challenge of
regulating the flow of information. What lessons can be learned from the
century of maritime discoveries by legislators in the century of virtual
communication?

3 TuaE FrREE FLow OF COOPERATIVE INFORMATION

Vespucci’s authentic Lisbon letter to his protector, Lorenzo de” Medici, in
Florence corrected a key geographical error. It interpreted correctly what
Columbus had interpreted wrongly. Columbus did indeed find a new con-
tinent, but he believed he was in the Indies, in Asia. He was mistaken. In
contrast, Vespucci believed he had reached the fourth part of the world.
He was right.!8

This key information was reproduced, argued out and emphasised by
the apocryphal Mundus Novus:

I wrote to you at some length concerning my return from those new regions
which we found and explored with the fleet ... And these we may rightly
call a New World. Because our ancestors had no knowledge of them, and
it will be a matter wholly new to all those who hear about them. For this
transcends the view held by our ancients, most of whom hold that there is
no continent to the south beyond the equator, but only the sea which they
named the Atlantic ... But that their opinion is false and utterly opposed to
the truth, this my last voyage has made manifest; for in those southern parts
I have found a continent more densely peopled and abounding in animals
than our Europe or Asia or Africa..."?

Columbus’ journal was wrong about the past; Vespucci’s letter con-
firms the future. Mundus Novus is fundamental because it dismantles the
structuring dogma of mediaeval religious geography: the earth is flat. It
would be no more from then on.

Knowledge based on empirical observation replaced knowledge based
on religious dogma. This was the biggest scientific progress ever—as big
as Darwin’s theory of evolution, centuries later. Both challenged the reli-
gious control of the progress of science.
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Mundus Novus is a collaborative work because it was not written in a
single period of time, in a single city, by a single author. It is a collaborative
and cumulative work, written at different times in various cities by several
authors. It was modified as it travelled. It is open work, a work in progress.
In short, it is a collective letter, almost like Wikipedia.

It is said to have originated from a manuscript in Italian entitled
‘Albericus Vespucius offers his best compliments to Lorenzo Pietro di
Medici’. It had to be translated into Latin, the language of the elites. The
original edition reportedly appeared in Paris circa 1503, alrecady in Latin,
freely translated by a certain Jocundus.?® Its readership and circulation
increased.

A free new edition published in Venice in 1504 discards the bureau-
cratic salutation (‘best compliments’), replacing it with Mundus Novus, a
concise title, easily recalled, attractive, stimulating—a timeless label. Steve
Jobs would like it—still modern today, insuperable.

The collaborative process did not stop there. In 1505, in Augsburg,
Johann Froschauer freely added an image to the text, with the first wood-
cut portraying the new continent. The Indians shown there have aris-
tocratic beards, the bodies of hardened mariners with El Greco’s noses.
From there on, Mundus Novus became both image and text and it set
everyone’s imagination on fire.

More and more editions were published. The news about the discov-
ery of a fourth continent, the dream of Sagres, ignores frontiers. Scholars
believe that at least 41 editions were freely published before 1506. A
German translation was freely published in Basel, Augsburg, Munich,
Leipzig, Nuremberg and Strasbourg. It was a success, as well described
by Bueno:

Mundus Novus is a pamphlet, a chapbook. It was sold on the street, in
fairs. It was read by nobles and plebeians. It was as short as a novella and as
urgent as an advertisement. It was at once both simple and sophisticated.
A mixture of blood, savagery and science, philosophical investigation and
picaresque adventure, visions of paradise and Dantean scenes of cannibal-
ism. It was light and profound, analytical without being boring. It had to
be a smash hit.?!

Columbus’ wrongness condemned him to bitterness for the rest of his
life. Vespucci’s rightness perpetuated his name for all time.
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The final blow against Columbus was to come from Waldseemiiller,
a canon of the church of Saint-Dié-des-Vosges, near Strasbourg, in the
seventeenth century. Universalis Cosmographia, the revolutionary world
map produced by this cleric and geographer, was the first to use the
name America. His reasoning was simple, as evidenced by Chapter IX of
Cosmographine Introductio, the book he wrote to accompany the map:

Now these parts of the earth [Europe, Asia and Africa] have been more
extensively explored and a fourth part has been discovered by Amerigo
Vespucci (as will be set forth in what follows). Inasmuch as both Europe
and Asia received their names from women, I see no reason why anyone
should justly object to calling this part Amerige, i.c., the land of Amerigo,
or America, after Amerigo, its discoverer, a man of great ability. Its position
and the customs of its inhabitants may be clearly understood from the four
voyages of Amerigo, which are subjoined.?

Hence the name America appears on the map, labelling the previ-
ously unknown lands on the other side of the Atlantic Ocean. Many more
maps were produced, multiplying and immortalising the misattribution of
authorship. The Europeans took in good faith this act of naming, which
was historically mistaken but based on a correct geographical interpreta-
tion—an error that gave birth to the identity of the continent’s inhabitants
as Americans. A false identity, then.

Waldseemiiller eventually realised his mistake and wanted to correct it.
It was too late.?® The market, the readers, made the change impossible.
The identity of the new world was forged forever. The anonymous monk
was the one responsible for the biggest successful mistake ever.

These are the facts. This is the story. Now comes reflection and a pro-
posal. Would this have happened in the twenty-first century? The answer
is: probably no.

4 ON THE CURRENT LEGAL OBSTACLES TO THE FREE
FLow oF INFORMATION

There is a clear similarity between the maritime discoveries and the cre-
ation of virtual space. On their own, the lateen-rigged caravel, astrolabe,
quadrant and balestilha or cross-staff (the hardware) were not sufficient
to lead the navigators to new continents. Similarly, computers and other
hardware alone will not lead us to the virtual new world. They are neces-
sary but not sufficient conditions.
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Charts, itineraries, journals, ships’ logs and almanacs were the rudimen-
tary tools, the multiple platforms that created the free flow of informa-
tion, enabling it to navigate and produce new knowledge. They were the
veritable software of today. They established networks of communication,
dialogues and debates among navigators, astrologers and cosmographers.
They helped to create a new scientific community. They stimulated the
innovation process. They made more discoveries possible. They connected
the Old World to the New. They built the fifteenth century.

Without software, no one can leave a digital port to navigate through
the oceans of the networked society. Without software there is no such
a thing as navigation, communications networks, knowledge production
and sharing. Without sharing, the virtual world cannot exist. Software
makes us more than discoverers; it makes us the creators of ourselves.
In the twenty-first century, innovation is not about discovering a distant
geographical world; it is about constituting and communicating the non-
existent digital world so far.

What would probably have happened to Vespucci’s letter if the restric-
tive copyright laws and patents that govern software today had been
enforced in the fifteenth century?

Let us imagine that Mundus Novus had been written by Vespucci today.
Put yourself, dear reader, in Vespucci’s and his lawyers’ place. On becom-
ing aware of the successive alterations, translations, illustrations and multi-
ple unauthorised editions, Vespucci’s hypothetical lawyers would certainly
try to protect their client’s rights. How? It varies, of course, from country
to country, but Western legislation is much the same. They could take
various kinds of action:

1. Denounce criminal copyright infringement and prevent publicity
and publishing of the letter, or charge for any permission they might
grant.*

2. Sue for an injunction to withdraw from circulation all editions pub-
lished without Vespucci’s express permission.

3. Obtain a court order prohibiting the transformation of the letter
into stories, chapbooks or ballads by third parties, to be told and
sung by troubadours in taverns, fairs and city alleys.

4. Sue Thomas More for plagiarism, comparable to the crime of coun-
terfeiting, in Utopia.

5. Claim material and non-material damages?®*—many descriptions of
the island of Utopia were taken from Vespucci’s letters without due
credit and citation.
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6. Allege unfair competition by More?® when Vespucci’s letters were
sold for his own benefit.

7. Prevent translation and the insertion of unauthorised illustra-
tions*’—it would not be difficult to obtain a court order obliging
the illustrator to pay damages, and preventing circulation of the
publication with figures. Without translation and illustration, read-
ership of the letters would decline. It would be impossible to see the
dream.

In many countries the lawyers would be successful in all of these actions,
but what would be the result of this success? Actually, there would be two
different types of consequence: those related to copyright, Vespucci’s pri-
vate rights; and those in respect of advances in maritime discoveries, the
public need of scientific progress, the free flow of information.

Vespucci would probably die a wealthier man. Not only would damages
be due, but also royalties in accordance with publishing copyright con-
tracts, not to mention that a number of people would be charged crimi-
nally and might have gone to prison, including Giocondo (the translator),
Froschauer (the illustrator) and Waldseemiiller (who cited the letters in
his book about the map), as well as many others for criminal breach of
copyright.

Vespucci would have paid more taxes but he would have left a richer
estate. He would certainly have died rich, but almost anonymous. There
would have been fewer editions of the letters. Waldseemiiller’s misattribu-
tion would probably have been corrected. The great geographers would
not have read the letter. Vespucci would not have ‘discovered’” America.
America would be known as Columbia, in just homage to Vespucci’s
greatest rival.

Paradoxically, protection of Vespucci’s copyright would not have
enabled him to achieve what he most desired in his life. He would have
enforced his legal rights and earned a few million dollars or euros, but he
would not have achieved fame. Glory would be the price.

From the public standpoint, the consequences for the century of dis-
coveries would have been negative. Probably Montaigne, Botticelli,
Leonardo, Erasmus and other navigators and potentates would not have
read Vespucci. Utopia would have been withdrawn from circulation and
we would not know of it. The European imagination would be smaller.
Thomas More would not have such a big political and intellectual influ-
ence. At best he would be a plagiarist. The world of culture would not
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have been enriched by intellectual works as distinguished as Bacon’s New
Atlantis or Swift’s Gulliver’s Travels, both directly inspired by More’s
Utopin.

Access to Mundus Novus would have been legal only for the happy
few financiers: King Manuel the Fortunate, Berardi, Fernando of Aragon,
Isabel of Castile and Lorenzo from Florence. Certainly the discoveries
would have turned out differently. Fewer financiers, bankers, navigators,
mariners, deckhands and scientists would have been willing to participate
in one of the greatest adventure of all times. Europe would have accepted
Columbus’ error a little longer. Geography and science would have
remained subordinate to religious faith for longer, instead of empirical
observation—more faith and less science.

Briefly, the unrestricted legal freedom allowed Mundus Novus and the
data it contains to travel throughout Europe. The account ‘is everywhere’,
said Thomas More. There were no legal barriers in terms of national con-
stitutions, the World Intellectual Property Organization, public or private
law, national law or international law.

Instead of being an authorial monopoly, as it is today, it was a collec-
tive open work—translated freely by some, illustrated freely by others,
titled freely by yet others and published freely by many. Over a period of
no less than five years, it was collectively produced by several individuals:
Vespucci, Giocondo and Froschauer, at least. It was reproduced freely by
several publishers in various cities: Paris, Venice and Augsburg. Mundus
Novuswas not private property; rather, it was non-property. It was a ‘com-
mons’, as Lawrence Lessig would say?8—a collective work.

The fundamental legal issue posed by Mundus Novus is now clear.
There is a necessary but not always evident correlation between intellec-
tual property as a private right and the free flow of information required
for the progress of knowledge. So how can we reconcile the last century’s
privatistic copyright law with the gigantic diffusion of cumulative innova-
tion made possible and fostered by technology in the twenty-first century?

Access to knowledge due to legal obstacles is much harder nowadays.

5  THE MuLTtiPLE NATURE OF AMBITION

Today’s copyright law was built on the premise that it is in the public
interest to protect and strengthen the innovation process through the
capitalisation of the authors and intermediate creators so that they can
continue to innovate. But what distinguishes the Digital Age of today
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from the Industrial Age and the Age of Discoveries is precisely the fact
that today’s navigators do not depend so heavily on financial capital as
Columbus, Cabral, Vespucci or Vasco da Gama did in their day. The lat-
ter could navigate only after finding a capitalist, be it King Manuel of
Portugal, Isabel of Castile or Lorenzo de” Medici.

Bill Gates in his garage, Linus Torvalds in his bedroom and Mark
Zuckerberg in his Harvard dorm embarked on their adventures essentially
without capital. They depended much more on access to knowledge than
on access to capital. That is the fundamental difference.

A navigator, from yesterday as well as from today, participates in an
adventure for many reasons. Neither Columbus nor Vespucci became nav-
igators only to get rich. It is true that they needed financiers—monarchs
and bankers. It is also true that Columbus intended to keep 10 % of all the
wealth found in the new Indies for himself.

But they were also motivated by other factors. Ambition and lust for
power also led Columbus to demand to be made admiral, viceroy and
governor-general of any lands he might discover. The fight against the
Inquisition’s obscurantism was another decisive factor.

The same multiplicity of factors influenced Vespucci, whose greatest
desire was to ‘leave some fame behind me after I die’. Reducing the
drivers of innovation to mere financial gain reduces the complexity of
human ambition. It reifies and monetises man’s dreams. A government
policy for digital innovation must take this multiplicity of factors into
account.

Let us stress this point by bringing in the example of another naviga-
tor (or aeronaut, as he called himself): Santos-Dumont, the Brazilian who
invented the aeroplane. He was the first to build and fly a heavier-than-
air plane under its own power, yet he refused to patent the first aircraft
offered to the public view worldwide. His plane took off in Paris, covered
by world media, without the aid of catapults or other devices, such as
those used by the Wright brothers. He considered his invention a ‘gift’ to
mankind. As he said several times, he would rather end his days in poverty
than deny others the privilege of performing aviation experiments with his
invention.*

Santos-Dumont saw inventors as people ‘who almost forget about life
because they are so absorbed in their dreams’. One of his dreams was to
hear in the future that ‘an airplane had taken off from the New World
and reached the Old [World] in perhaps one day’, covering the same dis-
tance that Columbus had taken 70 days to travel. Santos-Dumont wanted
merely to be ‘a contributor to the happiness of mankind”.?
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This is the greatest challenge posed by humanity’s new adventure:
construction of the virtual Mundus Novus. How do we break with the
monopolistic ambition of a copyright law in which only capitalisation of
the author via intermediates assures the continuity of creation and inno-
vation and today is captured and embodied in most legal systems? How
do we avoid stigmatising as illegal the alternative forms of copyright that
already arise in practice?

The new Mundus Novus requires a new legal framework governing
copyright, trademarks and patents capable of stimulating and driving the
advance of the civilisatory adventure. It requires a freer flow of scientific
information in favour of innovation processes in order to foster it, instead
of controlling it.
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CHAPTER 17

Digital Culture, Copyright and the Orphan
Works Issue: A View from Brazil

Paula Westenberger

Currently one of the main topics of discussion on the international copy-
right policy agenda,! the digitisation of libraries and archives and the issue
of orphan works are deemed illustrative of the extent to which copyright
law may impose obstacles to the promotion and preservation of culture.
Works are deemed ‘orphans’ when the copyright owner cannot be identi-
fied or located,? resulting in the impossibility of obtaining authorisation
for preserving and disseminating culturally valuable material.?

The fact that authorisation is required for digitising and making works
accessible online creates the obligation for cultural institutions to identify
and locate every copyright owner in order to ask permission for such uses.*
The process of clearance of rights is overly expensive and time-consuming,
and unauthorised uses entail potential liability for copyright infringement.
This situation often prevents cultural institutions from adopting digital
technology to preserve and disseminate works, resulting in the ‘locking
up’ of culturally relevant material.®

While access to culture should be promoted as a human right and as
an essential tool for social development, cultural institutions still need to
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respect authors’ rights, whose protection also has a human rights basis,
and which are subject to complex international and national regulation.

Although the issues of mass digitisation and orphan works have been
assessed and addressed in some jurisdictions, Latin American countries
still lack a comprehensive solution. El Centro Regional para el Fomento
del Libro en América Latina y el Caribe (CERLALC, Regional Centre
for Book Development in Latin America and the Caribbean), established
by the United Nations Educational, Scientific and Cultural Organization
(UNESCO), notes that existing solutions for digitisation focus on pres-
ervation rather than promoting wider accessibility to works. CERLALC
also points out that orphan works has not yet been directly addressed in
Latin American and Caribbean legislations, which has resulted in the need
for the promotion of studies on their quantitative, economic and social
impact in the region.”

Current discussions at the World Intellectual Property Organization
(WIPO) are focused on finding an international solution to the copyright-
related issues faced by libraries and archives, including those related to
digitisation and orphan works, and they have received the input of several
Latin American countries.® However, finding a balanced solution to the
orphan works problem is a complex task in view of the diverse demands
of the various stakeholders involved.® This chapter will suggest that partial
legislative solutions at the national level, justified by the public interest
in preservation of and access to culture, can already be formulated! to
address both the digitisation and the orphan works issues in the context of
cultural institutions in Latin America.

Brazil will be examined in view of existing legislative proposals, as con-
templated in the copyright law reform project, submitted for public con-
sultation in 2010. The timing is therefore appropriate for discussions that
could help to inform the legislator in drafting the relevant provisions.

There is also extra relevance in analysing the Brazilian perspective given
that Brazil is currently considered to be a potentially influential world
leader in terms of internet rights as a result of the recent implementa-
tion of the Internet Bill of Rights,!! which includes provisions that, inter
alia, guarantee freedom of expression online.'? In this regard, prospective
developments in copyright law concerning digitisation and orphan works
could become a reference to Latin American countries. Furthermore, the
National Library of Brazil, which owns the richest bibliographical collec-
tion in Latin America,'® is currently undertaking an extensive digitisation
project' and could therefore serve as an important case study on this topic.
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This chapter suggests that the main challenges faced by cultural institu-
tions regarding orphan works, including operational impacts and potential
liability connected to unauthorised uses of such works, actually result from
the lack of legal provisions authorising broader digitisation activities. It is
argued, in this regard, that the proposed legislation in Brazil does not suf-
ficiently address the issues associated with digitisation and orphan works
in cultural institutions vis-a-vis the human right to take part in cultural life
and the constitutional rights to education and culture.

1 Dicrtisation, ORPHAN WORKS AND CULTURAL
INsTITUTIONS: FROM HUMAN RIGHTS TO INTERNATIONAL
COPYRIGHT Law

Access to the internet is a key means for individuals to exercise the right to
freedom of expression and, hence, is a facilitator in the realisation of other
human rights, such as the right to education and to taking part in cultural
life."® Indeed, the internet serves as a major catalyst for the distribution
of culture that is low in cost and high in reach, which, combined with
developments in digital technologies, permits the proper preservation of
and access to works and expands the possibilities of creative expressions.!¢

In this scenario, the digitisation projects being undertaken by cultural
institutions around the world in order to promote access to and preserva-
tion of their collections!” have an important human rights justification,
and governments have a mission to provide a legal framework that makes
these projects feasible.

According to the Committee on Economic, Social and Cultural Rights
(CESCR) of the United Nations, the right to take part in cultural life!®
requires that the states take actions ‘ensuring preconditions for participa-
tion, facilitation and promotion of cultural life, and access to and pres-
ervation of cultural goods’, ‘culture’ being interpreted as encompassing,
inter alia, oral and written literature, music and song, non-verbal com-
munication, arts and other forms of human expression.!” The elements
necessary for the full realisation of such a right include, among others,
(1) the availability of cultural goods and services to everyone, including
libraries, museums, theatres, cinemas and the arts in all forms; and (2) the
accessibility to cultural goods and services, consisting of ‘eftective and con-
crete opportunities for individuals and communities to enjoy culture fully,
within physical and financial reach for all in both urban and rural areas,

without discrimination’.?’
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On the other hand, the protection of copyright also has a human
rights basis.?! However, it is worth pointing out CESCR’s interpretation
that ‘the scope of protection of the moral and material interests of the
author provided for by Article 15, paragraph 1 (¢), does not necessarily
coincide with what is referred to as intellectual property rights under
national legislation or international agreements’. In fact, the protection
of moral and material interests of authors is ‘intrinsically linked” to other
Article 15 rights in the Covenant, including the right to take part in
cultural life.??

However, some aspects of copyright law constitute obstacles to the
promotion and dissemination of digital culture, insofar as digitising for
the preservation and dissemination of works on the internet requires the
authorisation of the copyright owner according to international copyright
rules. Such rules concern the exclusive right held by copyright owners of
authorising the reproduction?® and the communication to the public** of
their works, including making them available online.

It is possible to include some specific uses in copyright legislation that
do not require the authorisation of the copyright owner. These are known
as limitations and exceptions to copyright. However, they must comply
with the ‘three-step test’, foreseen in the main international copyright
treaties,? which establishes that exceptions to copyright have to be con-
ceived (1) in certain special cases (2) that do not conflict with a normal
exploitation of the work and (3) that do not unreasonably prejudice the
legitimate interests of the copyright owner.?¢ This means that a provision
that allows the digitisation and dissemination of copyright works by cul-
tural institutions should comply with the three-step test.?”

In view of the above, unless the work is in the public domain or the use
is legally permitted by a limitation or exception to copyright, cultural insti-
tutions must obtain authorisation of the owner of the copyright prior to
the digitisation and dissemination of their work. Such clearance of rights
might be unfeasible owing to time and cost issues, or unsuccessful in the
case of orphan works, resulting in the ‘locking up’ of culturally relevant
material.

In the UK, orphan works were found to generate a significant opera-
tional impact on the functioning of a cultural institution,?® which showed
the urgency of addressing the issue. The United States Copyright Office
has developed an extensive study dedicated to orphan works and mass
digitisation,” concluding that solutions for such issues were ‘desperately
needed’ and proposing legislative responses.°
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There are no such impact studies on orphan works in relation to Latin
American countries, which is a point to be considered in copyright policy,
as pointed out by CERLALC.

2 EXISTING SOLUTIONS FOR THE ORPHAN WORKS ISSUE
INTERNATIONALLY

There are a variety of solutions being devised worldwide to address digiti-
sation and orphan works issues.?! One question to be answered is whether
any of these solutions allows the creation of a digital cultural environment
that addresses specific demands for access to culture in Latin America in
a manner that is balanced with the interests of right holders.?? It is sug-
gested here, however, that, to assist formulating their own solutions, Latin
American countries could employ the methodologies of the studies that
supported policy discussions in other countries.

Even though the Canadian compulsory licensing system provides legal
certainty to the user of orphan works, it has been criticised for its apparent
inefficiency, as suggested by the small number of applications filed.®* The
Scandinavian extended collective licensing approach is a possible solution
for the issue of mass rights clearance, including for digitisation projects.
However, it depends on sufficient representativeness of collective manage-
ment organisations in those countries, which may not be the same in other
jurisdictions,** such as Brazil, where collective management is a contentious
matter,?® which may indicate that such a solution may not be widely sup-
ported by Brazilian authors.®® In the USA, although the fair use provision
was applied to the Google Books digitisation project,?” the country still has
policy recommendations for implementing legislative solutions specifically for
orphan works and mass digitisation. In Europe, Directive 2012 /28 /EU*
was issued to regulate certain uses of orphan works by cultural institutions,
and the UK passed legislation in 2014 for an orphan works licensing scheme
to be carried out by the Intellectual Property Office and for an extended
collective licensing scheme - as well as for an exception for certain uses of
orphan works by cultural institutions, implementing the EU Directive.®

In the absence of legal solutions in some jurisdictions, cultural institu-
tions are either digitising orphan works without authorisation and relying
on a risk-management policy, or refraining from using modern preserva-
tion technologies for orphan works.*® The general policy underpinning
the ‘BN Digital’ digitisation project of the National Library of Brazil, for
example, is only making available works in the public domain, unless the
authorisation of the copyright owners is obtained.*!
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3 BraziL’s COPYRIGHT SYSTEM AND CONSTITUTIONAL
RiIGHTS

The issue of orphan works is not currently addressed in Brazil’s Copyright
Law,*? which also does not contain limitations to copyright aimed at cul-
tural institutions. The proposals of copyright reform addressed these issues
but still do not provide a comprehensive solution in view of the human
and fundamental rights to access to culture.

Cultural institutions hold in their collections various forms of copyright-
protected material.** Unless the work is in the public domain,* digitisa-
tion and dissemination online by a cultural institution would require the
authorisation of the copyright owners. Authors’ exclusive right of use, pub-
lication and reproduction of their works are fundamental rights in Brazil’s
Constitution*® and are protected under the category of economic rights in
the Copyright Law.*¢ Authors also own moral rights, which include, inter
alia, the rights to be named as author, to keep a work unpublished and to
retract a published work when it affects their reputation.*”

The ownership of rights is another complex element. In order to digi-
tise and make a work available, permission must be obtained from the
copyright owner, who can be the author (natural person who creates a
work),*® a legal entity (e.g. collective works, although individual collabo-
rations need to be independently authorised where they can be individ-
ualised)* or a third party that acquired ownership through contract or
inheritance. The lack of formalities regarding the protection of a work—
that is, no need for registration®®—results in difficulties for rights clear-
ance. Uses that may interfere with moral rights are enforceable by authors,
their heirs, the director of a film and sometimes even the state, and, even
though copyright can be assigned, moral rights are inalienable.?!

The closest provisions in Brazil’s Copyright Law dealing with unknown
ownership of rights are those on anonymous works and works of unknown
authorship. However, these cannot be considered solutions to the orphan
works issue owing to the lack of clarity of these provisions and to their
limited scope compared with the orphan works definition.

Anonymous works are defined in legislation as ‘any work that does not
name the author, either according to his wish or because he is unknown’.%
The first issue is that the law fails to clearly define anonymons works and
works of unknown authorship, even though it provides different legal treat-
ments for these works: anonymous works are owned by the publisher,>
while works of wunknown authorship belong to the public domain.™
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Such drastic differences in ownership with no clear distinction between
the definitions of these works result in an unclear rule for their use.

There is disagreement among scholars regarding the application of
these provisions. Fragoso understands that anonymous works will belong
to the public domain until the author makes themselves known, although
he admits that this interpretation has the potential to create issues for
the users of these works.>® Branco disagrees, arguing that anonymous and
unknown authorship are different concepts since the law determines a
specific deadline of protection for anonymous works, being incompatible
with the rule of the public domain, and claiming that, in the case of anon-
ymous works, the author did not want to be known; while in the case of
works of unknown authorship, the authorship became unknown over the
course of time.*® However, there is no straightforward way of assessing
whether authors are not identified according to their wish or because this
information was lost in time, which creates a practical obstacle in applying
the relevant rules.

To add further complexity to the discussion, a recent decision by
Brazil’s Superior Court of Justice has indicated, citing the commentator
Elisingela Dias Menezes, that ‘anonymous and pscudonymous works can
be freely represented, performed, published or in any way utilised without
the consent of the author, since the author cannot be identified’.>”

Furthermore, the provisions for anonymous works and unknown
authorship do not sufficiently cover orphan works because they refer only
to the unnamed or unknown author, not mentioning where the owner of
copyright is unknown, and they would not apply to the situations where
the author or owner is indeed known but not located, which are also
within the definition of orphan works.>®

With regard to the lack of limitations to copyright in Brazil’s law con-
cerning the use of works by cultural institutions, it is important to clar-
ify that the limitations clauses® have traditionally been interpreted to be
exhaustive and narrowly construed.®® However, another recent decision
by the Superior Court of Justice has clarified that the limitations clauses in
the Copyright Law should be deemed illustrative, considering the funda-
mental rights at stake and applying the three-step test.%!

In the case of the digitisation of works by cultural institutions, the con-
stitutional rights that are relevant to the discussion include the fundamen-
tal right to education,®® which should be provided based on the ‘freedom
to learn, teach, research and express thought, art and knowledge’;®? the
fundamental right of access to information;** and cultural rights and access
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to the sources of national culture, which should be guaranteed by the
state, who should support and encourage the dissemination of cultural
expressions, as well as promote and protect (including with measures of
preservation) Brazil’s cultural heritage, which comprises, inter alia, forms
of expression and artistic creations.®®

It can be said that Brazil’s Constitution contains provisions that could
be interpreted by the courts in order to allow certain cases of digitisation
by public institutions without the need for authorisation, applying the
understanding of the recent decision in Special Appeal REsp 964.404.
However, considering that Brazil is a civil law jurisdiction, relying solely
on the case law approach may not provide the legal certainty needed for
cultural institutions to carry out their digitisation projects.

In view of the above, Brazil’s Copyright Law may not be sufficiently
balanced with the human and constitutional rights at stake by not allowing
the digitisation of works for preservation and access to culture.

4  ProjecTs OF REFORM OF BraziL’s COPYRIGHT LAwW

Discussions about the need to update Brazil’s Copyright Law culminated
with the Ministry of Culture’s submission of a project of reform to public
consultation in 2010.%¢ After the public consultation, some amendments
to the original project were proposed.®” Under a three-step test traditional
perspective, it can be said that the amended proposals comply with the
interests of rights owners. However, questions remain as to whether they
are compatible with social and cultural interests, and, in this regard, the
main problems that should be addressed are preservation and accessibility,
including online. On this point it is important to stress that the mission of
the National Library’s digitisation project is to preserve cultural memory
and promote wide access to information.®

Preservation

The project submitted to public consultation included a provision specifi-
cally allowing cultural institutions to reproduce works for the purposes of
conservation, preservation and archiving, without commercial purpose.®’
Since no authorisation is required, orphan works would not be an issue for
the purposes of preservation.

This solution can be considered three-step test compliant, arguably
even under its more conservative approach. It is also, to a certain extent,
human and constitutional rights effective because it allows culture to be
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preserved. However, a question to be asked is whether the concept of
preservation of culture should be limited to the reproduction of a work
for digital storage or tangible substitution, or if it should be more widely
interpreted to include measures for digitally disseminating such works to
the public.”?

Accessibility

The public consultation project also proposed a provision to allow cultural
institutions to communicate and make available to the public the works
in their collections, for the purposes of research, investigation or study,
within their facilities or through their closed computer networks.”! As a
limitation to copyright, this solution would cover works irrespective of
their orphan status.

After the public consultation, the proposed amendment imposed fur-
ther restrictions on such provision, including that it would only apply to
works that were rare or unavailable to purchase, and in order to avoid
deterioration.

It can be argued that this limitation to copyright should not be restricted
to the communication and making available of works within the facilities
of cultural institutions; it should also allow, in specific circumstances, the
making available on online platforms managed by the cultural institution.
Since not everyone is able to visit cultural institutions, narrowing down the
access in this manner would be a ‘retrograde step in an era of digital cul-
ture’? and not consistent with the human right of participating in cultural
life. This is particularly so in a country of the territorial dimensions and
social inequalities of Brazil. Restricting the provision to uses that aim to
avoid deterioration and, cumulatively, to works that are rare or unavailable,
as reads the proposed amendment, might also be a too narrow formulation.

Relying on the balanced interpretation of the three-step test,”? it is
important to allow the reproduction and communication of certain works
by cultural institutions for certain non-commercial cultural uses, both
‘cultural institutions’ and ‘cultural uses’ having to be carctully defined.”*
It may be necessary to make a distinction between different categories of
work in such limitation, possibly including ‘orphan works’ in its formula-
tion. Including a low-resolution image of a painting on a museum’s web-
site for visitor information purposes, for example, has arguably a smaller
impact on the copyright owner than including the full content of an in-
copyright, non-orphan book on a library’s website. A too widely drafted
limitation could violate the three-step test, and a possible solution could
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be to include a few examples of allowed uses alongside a three-step test
wording, akin to Article 46, VIII of Brazil’s Copyright Law.

It is therefore crucial that the drafting of this limitation is supported
by robust evidence and studies on, inter alia, the functioning of different
types of cultural institution and their engagement with copyright law; on
the current processes of acquisition, lending and online dissemination of
works; and on the contractual architecture involving cultural institutions
and rights owners.

Specific Provisions for Ovphan Wovks

A system of non-voluntary non-exclusive licences, including, inter alia,
orphan works, was also proposed.”> The proposed amendment after the
public consultation created a provision exclusively for orphan works,
which would be licensed by the Ministry of Culture, improving the solu-
tion because it separated it from other materials (e.g. out-of-print works),
established the allocation of resources, included the need for reasonable
and good-faith search for authors (akin to the diligent search requirement
in other jurisdictions) and removed some of the restrictions that were
imposed in the former proposal.”® A suggestion that could be made is that
Article 52-C, §1, should mention ‘owners’, while it currently foresees the
reasonable search only for ‘authors’.

The amended proposal created a balanced licensing solution for orphan
works and could be implemented in conjunction with the preservation
and accessibility limitations proposed above because it could allow non-
cultural or commercial uses of orphan works. Such uses are, however,
arguably less urgent than the cultural uses proposed as limitations,”” and
as such should not delay the implementation of the latter.

Problems Not Addvessed by the Projects of Reform

No attempt was made to clarify the difference between anonymous works
and works of unknown authorship, which are concepts that could create
confusion with the definition of orphan works. Suggestions in this case
are to redefine anonymous works in order to remove ‘works of unknown
authorship’ from its definition; clarify that where the publisher of anony-
mous works cannot be identified or located these works could also be
considered orphan works; and clarify and rename the works of ‘unknown
authorship’ that belong to the public domain under Article 45, II.
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Lastly, the digitisation solutions for cultural institutions should be dis-
sociated from the wider copyright law reform in order to expedite the
passing of new legislation, as occurred with the collective management
reforms.

5  CONCLUSION

The orphan works issue is real, and it is possible to find a partial solu-
tion through legislative amendments that comply with international copy-
right requirements. A solution that responds to current demands relating
to digital culture in Brazil, however, should not be restricted to orphan
works but must be thought of in the general context of digitisation by
cultural institutions.

It was argued, in this respect, that by creating a general solution for
digitisation by cultural institutions, the most urgent issues relating to
orphan works (preservation and access) are resolved, which can lead to the
conclusion that the magnitude of the orphan works issue is only real in so
far as there are no adequate digitisation solutions.

The system being discussed in the reform proposals in Brazil does not
appear to fulfil the full potential of the fundamental right of participating
in cultural life and the constitutional rights of access to culture, infor-
mation and education because solutions for an effective dissemination
of cultural materials are still required. However, it is vital that the draft-
ing of such a limitation is informed by substantive study and evidence
on the current practices of cultural institutions in dealing with copyright
works. Empirical methodologies employed in other jurisdictions’ studies
could also be used in Brazil. Initiatives such as the cooperation between
the Brazilian Ministry of Culture and Europeana in the context of the
Information Systems and Digital Cultural Collections action within the
project Sectorial Dialogues European Union-Brazil, including discussions
about copyright, should be strongly welcomed.”®
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CHAPTER 18

The Incorporation of a Right to Health
Perspective into Brazil’s Patent Law Reform
Process

Emmanuel Kolawole Oke

The tension between patent rights and access to medicines cannot be
resolved satisfactorily without incorporating a right to health perspective
into the patent law framework. This is because patent rights have an impact
on access to medicines, and one of the integral components of the right
to health is this access. Incorporating a right to health perspective into
the design, implementation and interpretation of a country’s patent law
entails recognition of the fact that patent rights are instrumental rights that
should serve the fundamental needs of a society by facilitating both phar-
maceutical innovation and access to medicines. Therefore the incorpora-
tion of a right to health perspective into Brazil’s patent law reform process,
which was launched in October 2013, is a step in the right direction.
This chapter examines the proposed reforms to Brazil’s patent law
and highlights how these proposals will enhance enjoyment of the right
to health. It is structured into three main sections. Section 1 examines
the tension between patent rights and the right to health, while Section
2 examines how the relationship between patent rights and the right to
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health should be conceptualised. Section 3 deals with the incorporation of
a right to health perspective into the recently launched patent law reform
process in Brazil. The chapter concludes with the view that other develop-
ing countries can follow the Brazilian model by incorporating a right to
health perspective into their national patent laws.

1 THE TENSION BETWEEN PATENT RIGHTS
AND THE RIGHT TO HEALTH

The Right to Health and Access to Medicines

The right to health is recognised in several international legal instruments
(e.g. Article 12(1) of the ICESCR) and in the national constitutions of
several countries in the world. In 2000 the UN Committee on Economic,
Social and Cultural Rights (CESCR) adopted General Comment No.
14 in an attempt to provide further definition for Article 12 of the
ICESCR.! Paragraph 12 of General Comment No. 14 is very relevant to
the question of access to medicines. It enumerates four essential, interre-
lated components of the right to health: availability, accessibility, accept-
ability and quality. In particular, paragraph 12(a) provides that essential
drugs (as defined by the World Health Organization Action Programme
on Essential Drugs) must be available in a country. In addition, paragraph
12(b) states that healthcare services must be economically accessible to
everyone, suggesting that the price of essential drugs should not be so
expensive as to be unaffordable for poor patients. This makes access to
essential medicines an integral component of the right to health.?

In Brazil the right to health is guaranteed in articles 6 and 196 of
the 1988 Constitution. The Brazilian Organic Law on Health (Law
8,080,/1990) was subsequently enacted in furtherance of the implemen-
tation of the constitutional right to health. This law establishes rules for
the organisation and functioning of Brazil’s unified public health system
(Sistema Unico de Satide or SUS). Subsequently, in 1996, Law 9,313
was enacted, setting up a legal framework for the free distribution of anti-
retroviral drugs to HIV /AIDS patients.

Many Brazilians have relied on the constitutional right to health to
demand expensive drugs by instituting actions in court to enforce this
right; and the constitutional right to health has been given an expansive
interpretation by Brazil’s courts.® According to Ferraz, the courts have
adopted the stance that the right to health is ‘an individual entitlement
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to any health procedure, equipment, or product that a person can prove
she needs, irrespective of its costs’.* The favourable disposition towards
the right to health and the expansive interpretation given to it by Brazil’s
judiciary has led to an increase in the number of Brazilians approaching
the courts seeking to gain access to medical treatment and medications.®

The Tension Between Patent Rights and the Right to Health
in Brazil

The successtul implementation of Brazil’s unified public health pro-
gramme and free distribution of anti-retroviral drugs, particularly at its
early stages, has been attributed to (among other factors) the fact that
local pharmaceutical companies (in both the private and the public sec-
tors) were capable of producing anti-retroviral drugs locally at lower
rates than the multinational pharmaceutical companies.® During this carly
period, Brazil’s intellectual property regime did not provide patent protec-
tion for pharmaceutical products and processes.” However, this changed
in 1996 with the enactment of the Brazilian Industrial Property Law (Law
9,279,/1996). Thus, while the Brazilian Government was trying to pro-
vide increased access to anti-retroviral drugs (via Law 9,313/1996), it
equally had to comply with its international trade obligations by providing
patent protection for pharmaceutical products (via the Industrial Property
Law 9,279,/1996).%

Unlike in some developing countries, the Brazilian Government failed
to utilise the transition period granted to developing countries under
Article 65 of the Agreement on Trade Related Aspects of Intellectual
Property Rights (the TRIPS Agreement), permitting it to delay the imple-
mentation of patent protection for pharmaceutical products until 2005. It
has been argued that if Brazil had utilised this transition period, it ‘could
have allowed domestic pharmaceutical companies to garner the strength
to compete with transnational drug companies specializing in Research
and Development’.®

In addition, articles 230 and 231 of the Brazilian Industrial Property
Law of 1996 permits patents to be granted for certain inventions (includ-
ing pharmaceutical products) which were previously non-patentable in the
country, provided that such inventions were already patented in another
country and provided that they have not been marketed in Brazil or else-
where. This procedure, usually referred to as the ‘pipeline patent protec-
tion’ procedure, is essentially a means of retrospectively granting patent
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protection for inventions that were already patented in other countries
outside Brazil prior to 1996.1° However, the TRIPS Agreement does not
mandate countries to implement pipeline patent protection.!! Though the
duration of the patents granted under this special provision is limited to
the remainder of the term of the prior patent granted in the other coun-
try, this special procedure significantly impeded the production of generic
drugs in Brazil and increased the cost of providing anti-retroviral drugs
under the Brazilian unified public health programme.!?

Thus the introduction of patent protection for pharmaceutical prod-
ucts (particularly pipeline patents) had significant financial implications
for the unified public health programme and the free distribution of
anti-retroviral drugs. For instance, it has been estimated that 80 % of the
Ministry of Health’s budget for purchasing anti-retroviral drugs in 2007
was spent on 11 patented medicines, while 20 % was spent on 7 drugs that
were manufactured locally by Brazilian pharmaceutical companies.!?

The situation is further complicated by the fact that a number of
Brazilians rely on the constitutional right to health to demand expensive
drugs. Ferraz notes that the court orders on the right to health ‘force an
inevitable reallocation of resources that is potentially harmful to the ratio-
nal use of funds and to health equity’.’* Yamin, however, contends that
there is simply no ‘robust evidence to conclude that the funds for paying
for litigated care are systematically coming at the expense of important
preventative public health measures or the infrastructure of the health
system itself”.'® A thorough analysis of the problems flowing from this
situation, which has been aptly termed the ‘judicialisation’ of the right to
health in Brazil,'® is beyond the scope of this chapter. The focus here will
be on the impact that patent rights have on access to medicines in Brazil.
This is because the Brazilian Government, with its constitutional obliga-
tion to supply medicines to Brazilians, has an interest in ensuring that the
patent system does not hinder the fulfilment of its constitutional obliga-
tions. As noted by Shadlen and da Fonseca, ‘[t]he Brazilian government’s
concerns with the supply of drugs are rooted in its extensive commitments
in the health sector’ as ‘Brazil’s 1988 constitution stipulates health as a
constitutional right; [and] the national health system ... offers access to
healthcare — including treatments — to all Brazilians.”'”

Thus for the government it becomes essential to ensure that the pat-
ent system plays an instrumental, and not a detrimental, role with regard
to the fulfilment of its constitutional obligation to supply medicines to
Brazilians. This explains why it has previously utilised the option of issuing
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a compulsory licence to facilitate access to an essential anti-retroviral drug.
In 2007, after unsuccessful negotiations with Merck for price reductions on
the drug Efavirenz, the Brazilian Government issued a compulsory licence
for the drug and began importation of a generic version from India.!®

However, the use of flexibilities such as compulsory licensing to facili-
tate access to medicines is often questioned by developed countries, such
as the USA. In 2000, Brazil faced a legal challenge at the WTO brought by
the USA concerning the local working requirements contained in Article
68(1)(I) of the Brazilian Industrial Property Law of 1996." However,
the dispute was not resolved by the WTO because both countries reached
a settlement and the USA withdrew its claim in 2001.2° However, such
challenges against the use of flexibilities to facilitate access to medicines in
developing countries demonstrate a failure to understand what should be
the true nature of the relationship between patent rights and the right to
health. Thus the next section examines how the relationship between pat-
ent rights and the right to health should be conceptualised.

2 THE ReELATIONSHIP BETWEEN PATENT RIGHTS
AND THE RIGHT TO HEALTH

According to Peter Drahos, ‘intellectual property rights [including patent
rights] are instrumental rights that should serve those needs and interests
which human rights discourse identifies as fundamental’.?! As the CESCR
(13) emphasised in General Comment No. 17, ‘intellectual property is a
social product and has a social function’, while ‘human rights are timeless
expressions of fundamental entitlements of the human person’.?> Drahos
and Braithwaite contend that in any principled national legal system, a
fundamental right such as the right to health should take precedence over
utilitarian considerations.?

Therefore, in the design of a country’s patent law system, legislators
seeking to improve access to medicines can incorporate a right to health
perspective that recognises the essential distinction between the funda-
mental nature of human rights and the instrumental nature of patent
rights. This does not necessarily mean that patent rights should no longer
be protected, but it will ensure that patent rights are not exercised in ways
that impede access to essential medicines.

It is important to mention that the Brazilian Constitution provides in
Article 5(29) that ‘the law shall ensure the authors of industrial inven-
tions of a temporary privilege for their use, as well as protection of
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industrial creations ... viewing the social interest and the technological
and economic development of the country’. At first reading, this provi-
sion appears to place patent rights on the same level as other fundamental
rights. However, a closer reading reveals that the protection of patent
rights envisioned by Article 5(29) is with a view to ensuring that patent
rights serve the ‘social interest’ and aid the ‘technological and economic
development of the country’. In addition, the protection of inventions is
equally described as a ‘temporary privilege’ and not a permanent or eter-
nal right. Thus patent rights are not to be viewed as absolute rights but as
instrumental rights that should facilitate the technological and economic
advancement of Brazil. Brazilian courts have also delivered rulings that,
in effect, recognise that fundamental rights, such as the right to health,
should not be trumped by patent rights.?*

As noted in the Section 1, in its implementation of the TRIPS
Agreement, Brazil failed to utilise the transition period that was available
to other developing countries. In addition, it also went beyond the mini-
mum requirements of the agreement by providing for a pipeline patent
protection procedure. However, there are other key aspects of Brazil’s
Industrial Property Law that need to be amended in order to facilitate
greater access to affordable medicines. In October 2013, the process for
reforming the Brazilian patent law was launched in Brazil’s Chamber of
Deputies.?® Section 3 highlights how this reform process incorporates a
right to health perspective and how the proposed reforms will facilitate
access to medicines and improve enjoyment of the right to health in Brazil.

3 Brazir’s PATENT Law REFORM PROCESS
AND THE RIGHT TO HEALTH

As pointed out in Section 2, it is in the interest of the Brazilian Government
to ensure that its patent law system plays an instrumental role in facilitat-
ing access to medicines because of the constitutional obligation imposed
on the government to supply medicines to Brazilians. In launching the
patent law reform process, the Center for Strategic Studies and Debates
of the Chamber of Deputies released a report entitled Brazil’s Patent
Reform: Innovation Towards National Competitiveness.*® The proposals for
the reform of the patent law are contained in Bill No. H.R. 5402 /2013,
which is annexed to the report.

This chapter will not engage in an extensive analysis of the various sec-
tions of the report. It will only highlight how the report incorporates a
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right to health perspective into the patent law reform process. The report
recognises the tension between patent rights and the right to health
because it notes that ‘[t]he negative impact that the system of intellectual
property rights has been making on ... access to products or processes
protected by patents is notorious. This issue is especially serious in regard
to the enjoyment of fundamental rights such as culture, education and
health, for instance.””” The report further points out that access to medi-
cines is a real challenge for many Brazilians. It states, ‘in Brazil, it is esti-
mated that around 50 million people do not have access to medicines and
that 51.7 % of Brazilians cease their medical treatment because they are
unable to pay for the prescribed medicine’.?

The report also recognises the fundamental nature of the right to health
and it notes that Article 196 of the Brazilian Constitution established the
right to health as a right for all and a duty of the state.?® Furthermore,
the report stresses the instrumental nature of patent rights in its discus-
sion of Article 5(29) of the Brazilian Constitution, which deals with the
protection of inventions. According to the report, Article 5(29) states
that the grant of patent rights must lead to economic and technologi-
cal development, therefore the country can adopt measures aimed at the
development of sectors that are vital to the population’s wellbeing, such
as the national pharmaceutical sector.®® In other words, while the right
to health is recognised in the report as a fundamental right, patent rights
are considered as instrumental rights, which must play a positive role in
the economic and technological development of the country. In addition,
measures can be adopted to ensure that patent rights are not detrimental
to the population’s wellbeing. Patent rights should thus play an instru-
mental role in facilitating access to medicines for Brazilians because this is
vital to their wellbeing.

The report notes that, in implementing the TRIPS Agreement in 1996,
Brazil failed to adopt important measures to protect public interest poli-
cies that were allowed by the TRIPS Agreement.?! The report therefore
recommends that

The full adoption of health protection measures and the exclusion of det-
rimental measures besides the obligations already undertaken in a national
scope could minimize the adverse effects of the industrial property system in
the implementation of public policies that secure human rights in Brazil.®

In other words, this is how a right to health perspective can be incor-
porated into the design of a country’s patent law system. Detrimental
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measures in the patent law system that hinder the enjoyment of the right
to health should be excluded, and measures that protect and secure the
enjoyment of the right to health should be introduced into the patent law
framework. Incorporating a right to health perspective into the design
of a country’s patent law does not mean that the patent system will be
abolished; rather, it means that the patent system will play an instrumental
role in serving the fundamental need to protect the right to health and
facilitate access to medicines.

Some of the key proposals contained in Bill No. H.R. 5402 /2013 will
be briefly examined below.

Eliminating Patents on New Uses or New Forms of Known Drugs

Article 3 of the Brazilian bill introduces a new provision into the Brazilian
patent law that will eliminate the grant of patents on new uses or new
forms of known drugs. This provision substantially reproduces the provi-
sions of section 3(d) of the Indian Patents Act, which was relied upon by
the Indian Supreme Court to deny a patent to Novartis for its anti-cancer
drug, Glivec.?®* Some pharmaceutical companies prolong the length of the
patent protection on some of their profitable drugs by seeking patent pro-
tection for trivial modifications of these profitable drugs (a practice termed
‘ever-greening’). This has significant implications for access to medicines
because it prevents the quick entry of cheaper generic versions of patented
drugs. Provisions such as Section 3(d) are thus useful tools for facilitating
the quick entry of cheaper generic drugs into the market.

Article 27(1) of the TRIPS Agreement does not define the standards
of patentability to be applied before a country can grant or deny a patent
application. While it clearly stipulates that an ‘invention” must be ‘new’,
involve an ‘inventive step’ and be capable of ‘industrial application’, it
fails to provide a definition for these key terms. In other words, countries
are free to define in their national patent laws what they deem to consti-
tute an invention, and the standards of patentability they intend to utilise
in screening out non-patentable inventions. This flexibility in the TRIPS
Agreement provides a basis for prohibiting the grant of patent protection
for new forms and new uses of known drugs.

Section 3(d) of the Indian patent law operates by denying patent pro-
tection to new forms of known drugs unless a patent applicant can furnish
evidence to prove that the new form of the known drug results in the
enhancement of the therapeutic efficacy of the previously known drug.
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This helps to prevent the grant of patent protection on trivial modifica-
tions of previously known drugs. It could be argued that section 3(d)
is discriminatory and thus in conflict with Article 27(1) of the TRIPS
Agreement because it targets pharmaceutical products. However, it should
be noted that Article 27(1) does not forbid the use of bona fide exceptions
to deal with problems existing only in certain product arcas.®* In addition,
Article 27(1) merely forbids discrimination but it does not prohibit the
justified imposition of differential treatment.3®

Raising the Standard for Determining an Inventive Step

As part of the process of eliminating patents on trivial inventions, Article
3 of the bill also raises the standard for determining what constitutes an
inventive step. Under the current Brazilian patent law, Article 13 provides
that ‘An invention is endowed with [an] inventive step provided that, to a
technician versed in the subject, it is not derived in an evident or obvious
way from the state of the art.” However, the bill proposes a new Article 13,
which provides that an invention must also represent ‘a significant tech-
nical advance in regards to the state of the art’. Thus it is now proposed
that “The invention carries inventive activity when, for a person skilled in
the art, it does not derive in an obvious or evident manner from the state
of the art, and provided it represents a significant technical advance in
regards to the state of the art.’

The way a country chooses to define its standards of patentability is
described by Correa as ‘a key aspect of patent policy with implications
in other areas, such as industrial and public health policies’.?¢ He further
argues that ‘the best policy from the perspective of public health would
seem to be the application of a strict standard of inventiveness so as to pro-
mote genuine innovations and prevent unwarranted limitations to compe-
tition and access to existing drugs’.?” According to Correa, the definition
of ‘inventive step’ in a country’s patent law is one of the most critical
aspects of a patent regime.?

Clear Rejection of Data Exclusivity

Data exclusivity is a legal mechanism aimed at ensuring that pharmaceu-
tical companies that spend considerable amounts of money to generate
clinical data to establish the efficacy of their drugs, prior to obtaining
regulatory approval, are protected against other competitors.®” Essentially
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it works by preventing third parties from relying on any such clinical data
submitted to the regulatory authorities. Invariably, competing pharmaceu-
tical companies either have to conduct their own clinical trials to generate
their own data or wait until the expiration of the period of data exclusivity.

Some developing countries do not provide for data exclusivity because
it can be an impediment to the early introduction of cheaper, generic ver-
sions of patented drugs. Thus, for example, there is no provision for data
exclusivity in India or South Africa. Proponents of data exclusivity argue
that it is mandated by Article 39(3) of the TRIPS Agreement. However,
opponents of data exclusivity maintain that Article 39(3) does not explicitly
provide for data exclusivity and at best it only provides for data protection
against unfair competition.*® In addition, Article 39(3) does not specify
any particular time limit for this protection and countries are also permit-
ted to disclose the data where this is necessary to protect the public.*!

It should be noted that data exclusivity can operate to provide an addi-
tional period of protection for a drug beyond the term of its patent, espe-
cially where regulatory approval is obtained on a drug a few years prior to
the expiration of the patent term or even after the expiration of the patent
term. While data exclusivity might be useful in developed countries where
several multinational pharmaceutical companies invest heavily in the pro-
duction of new drugs, it could have a significant impact on public health in
developing countries by delaying the production of cheaper, generic drugs.

Article 3 of the bill amends Article 195 (XIV) of the Brazilian patent
law by specifically adding a provision that permits the use, by government
bodies, of test results or other undisclosed data for the market approval
of products. Article 195 (XIV) provides that a crime of unfair competi-
tion is committed by anyone who ‘divulges, exploits, or utilises, without
authorisation, results of tests or other undisclosed data whose prepara-
tion involves considerable effort and that were submitted to government
agencies as a condition for obtaining approval to commercialize prod-
ucts’. However, the second proviso to Article 195 actually provides that
‘the provision in Item XIV does not apply to the disclosure by a govern-
ment agency empowered to authorize the commercialization of a product,
when necessary to protect the public’. Thus it appears that the current
patent law permits the drug regulatory agency to use undisclosed data for
the market approval of generic drugs because this might be necessary to
protect the Brazilian public.

Nevertheless, to make it clear that there is no provision for data exclu-
sivity in Brazil and that the drug regulatory agency is permitted to use
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undisclosed data for the purposes of approving generic drugs, a third pro-
viso to Article 195 has been proposed under the bill. This states: “The pro-
vision set forth under item XIV does not apply to the use, by government
bodies, of test results or other undisclosed data, for market approval of
products equivalent to the product for which they were initially presented.’

Clarifying ANVISA’s Role in the Examination of Patent
Applications for Phavmaceutical Products and Processes

As part of the 2001 Amendment to the Brazilian Industrial Property Law via
Law 10,196,/2001, a new requirement was introduced with respect to the
grant of patents for pharmaceutical products. Article 229C, which was intro-
duced into the Industrial Property Law pursuant to the 2001 amendment,
provided that the granting of patents for pharmaceutical products or pro-
cesses will depend on the prior consent of the Agencia Nacional de Vigilancia
Sanitaria (National Health Surveillance Agency, ANVISA). This is a regula-
tory agency established in 1999 under the Brazilian Ministry of Health pur-
suant to Law 9,782 /1999. As part of its duties, ANVISA is charged with the
responsibility of granting regulatory approvals for pharmaceutical products.

The new role granted to ANVISA under the Brazilian patent law led
to some friction between the Instituto nacional da propriedade industrial
(INPI, National Institute of Industrial Property)—that is, the patent
office—and ANVISA.*? This was due to the fact that Article 229C failed
to spell out the precise scope of ANVISA’s role in relation to pharmaceu-
tical patents and the law did not clarify the criteria according to which
ANVISA should give or withhold consent for applications for pharmaceu-
tical patents.*?

The real source of the conflict between the two agencies relates to the
appropriate standard of patentability for pharmaceutical inventions. While
INPI favoured the grant of patents on second and new uses of existing
drugs, ANVISA took the opposite view that such applications should not
be granted.** Basso and Rodrigues have noted that ANVISA currently
denies prior consent to, among others, pharmaceutical patent applications
filed with insufficient description, patent applications on polymorphs and
second medical use patent claims.*® Shadlen aptly sums up the conflict
between the two agencies when he states that it is ‘indicative of a broader
conflict between two objectives: encouraging and promoting incremental
innovation through the patent system, and minimising periods of market

exclusivity and preventing the effective extension of patent terms’.*6
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ANVISA plays a crucial role in Brazil by preventing the granting of pat-
ents on frivolous inventions. It is thus essential that its role in the examina-
tion of applications for pharmaceutical patents be clarified. Article 3 of the
bill does this by specifying the grounds on which ANVISA will exercise
its power of granting or refusing its prior consent to patent applications.
Article 229C currently provides that ‘The granting of patents on phar-
maceutical products or processes shall depend on the prior consent of the
National Sanitary Supervision Agency (ANVISA).

Article 229C will now be replaced by new text which states that
the granting of patents for drugs shall depend on the prior consent of
ANVISA, and ANVISA shall examine patent applications in light of pub-
lic health. It further states that a patent application shall be contrary to
public health where the drug in the application presents a health risk,
or the application is of interest to an access to medicines policy or to a
pharmaceutical care programme under the SUS, and provided that it does
not meet the patentability and other criteria established by the patent law.
In addition, after the prior consent examination, ANVISA is required to
return the application to the patent office, which will examine approved
applications and archive unapproved applications.

Furthermore, Article 5 of the bill proposes an amendment to Article 7
of Law No. 9782 /1999 (which established ANVISA). The proposed text
specifically guarantees the right of ANVISA to participate in the process of
examination of applications for patents for pharmaceutical products and
processes. According to the proposed text, ANVISA shall ‘participate in
the process of examination of patent applications for pharmaceutical prod-
ucts and processes, including the analysis of the patentability requirements
and the other criterion [sic] set forth under the specific legislation’.

The proposed amendments thus secure the role of ANVISA in the
examination of applications for patents for pharmaceutical products and
processes. The amendments make it clear that the purpose of ANVISA’s
participation in the examination process is to scrutinise the patent applica-
tions in the light of public health. It is important to stress that the exami-
nation of pharmaceutical patents by ANVISA does not infringe Article
27(1) of the TRIPS Agreement, which provides that patents should be
available and patent rights enjoyable without discrimination as to the field
of technology. This is because ANVISA is not required to apply any new
criteria, apart from the criteria contained in Article 27(1) of the TRIPS
Agreement—that is, the invention must be new, involve an inventive step
and be capable of industrial application. The TRIPS Agreement does not
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expressly forbid any country from subjecting any invention from any field
of technology to stricter standards of examination and scrutiny. In addi-
tion, even though Article 27(1) of the TRIPS Agreement forbids discrimi-
nation, it does not forbid justified differentiation.*”

4 CONCLUSION

A common thread that runs through the proposed reforms to Brazil’s
patent law is the adoption of measures that will make it difficult to obtain
frivolous patents for essential drugs, and that will facilitate the early market
entry of cheaper generic drugs on the expiration of the patent term of pat-
ented drugs. These measures, if eventually enacted into law, will no doubt
assist the Brazilian Government in fulfilling its right to health obligations
to Brazilians. This approach highlights the importance of incorporating a
right to health perspective into the design of a country’s patent law. This
ensures that measures that are detrimental to the wellbeing of a country’s
population are not included in the patent law, and it also ensures that
patent rights play an instrumental role in facilitating access to medicines.

According to Barratt, it is impossible to resolve the tension between
patent rights and public health by relying only on internal principles con-
tained in intellectual property law.*® Barratt suggests that the best way to
resolve this tension is by using external norms contained in the human
rights system.*” Human rights law provides a valuable framework that can
be used to define the scope and extent of patent law protection in order
to ensure that states can fulfil their obligations to provide access to afford-
able medicines for their citizens. The TRIPS Agreement does not prevent
developing countries from incorporating a human rights perspective into
the design, implementation, interpretation and enforcement of patent law
at the national level. Thus other developing countries can equally adopt
the Brazilian model by incorporating a right to health perspective into the
design or amendment of their national patent laws.
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CHAPTER 19

Constitutional Environmental Protection
in Brazil: A Rights-Based Approach

Julin Mattei and Larissa Verri Boratti

Debates about the recognition of a right to the environment, in both its
substantive and procedural dimensions, have evolved rapidly in many juris-
dictions and within international law. The developments have followed the
increasing demand for improved legal, policy and regulatory responses
to the complexities of environmental problems. The search for these
responses has led to the inclusion of environmental protection in vari-
ous national constitutions and international documents on human rights.!
However, it has also brought about wide-reaching academic discussion
about the advantages of the recognition of a right to the environment
itself* and on how it would be put into effect by different jurisdictions.
Shelton identifies three main legal frameworks deriving from this link
between human rights and environmental protection. First, environmen-
tal protection would be advanced through the recognition of other human
rights (a precondition to the exercise of existing rights). Second, envi-
ronmental protection would be promoted through procedural guarantees
(access to information and participatory rights). Third, a right to the envi-
ronment to the ‘human rights catalogue” would be included.? All of these
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approaches can be identified in different legal formulations at the domes-
tic and regional levels. This chapter focuses on the third trend, in particu-
lar on the convenience of including such a right into constitutional texts.

It is worth noting that these different legal responses to the relation-
ship between human rights and environmental protection from a con-
stitutional perspective are related to ‘context-bound aspects’.* In other
words, they reflect the particular legal culture, and the institutional, eco-
nomic and political circumstances, of each jurisdiction. For example, the
constitutionalisation of environmental protection within a ‘radical-demo-
cratic’ constitution will assume different forms and shapes than within a
‘traditional-institutionalised’ constitution. In the former, the constitution
is seen as a programme for the state’s future, and, therefore, environ-
mental protection is usually framed through a detailed rights-and-duties
framework. In the latter, the constitution establishes the fundamental tasks
that the state and its agencies have to perform, with environmental protec-
tion limited to a statement of public policy (adopting here the distinction
of Brandl and Bungert).®

This chapter seeks to contribute to the debate by exploring the benefits
of a rights-based constitutional approach within a ‘radical-democratic’
constitution.® It does not provide an exhaustive analysis of the intersec-
tion of human rights theory, constitutional law and environmental protec-
tion; other works have scrutinised such theoretical foundations.” Instead,
it constitutes an attempt to develop a grounded examination of one spe-
cific case of the constitutionalisation of environmental rights by giving an
account of the constitutional design adopted by a Latin American country:
Brazil. Brazil has played a leadership role within Latin America by devel-
oping progressive domestic environmental law and including the right to
a healthy environment in the 1988 Constitution as a fundamental right.
With Brazil’s rise in global influence, both for its economic performance
and for the value of its natural resources, its regulatory environmental
choices are under scrutiny.

Section 1 explores the structure of a fundamental right to a healthy
environment as it is established in the 1988 Brazilian Constitution, in
terms of its scope and interpretation (‘from inside’). The implementa-
tion of this right is also analysed through exemplificative cases selected
from recent case law. Next, some contextual and contrasting elements are
briefly explored, with the view of enriching the analysis of Brazil. To this
end, Section 2 addresses the rise of a Latin American constitutionalism,
which gives context to the Brazilian environmental constitutional reforms
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(‘looking backwards’). Section 3 considers alternative models that address
the environmental duty of governments without necessarily creating justi-
ciable environmental rights (‘looking elsewhere”).

1  Frowm INsSIDE: THE FUNDAMENTAL RiGHTS APPROACH
TO ENVIRONMENTAL PROTECTION IN BRAZIL

Brazil is the world’s seventh largest economy and has reduced poverty and
inequality in recent years (its Gini coefficient is the lowest in decades, at
0.54 in 2013).% This notwithstanding, the economy has decelerated and
the country is still in the 79th position in the human development index.’
It is the largest country in terms of territory in Latin America, with a forest
area of approximately 59 %,!° containing biomes that are extremely rich in
biodiversity and mineral reserves. However, despite achievements in con-
servation policy,!! deforestation and agricultural expansion (major sources
of greenhouse gas emissions),'? and infrastructure development'?® threaten
the natural environment and traditional livelihoods. Moreover, 85 % per
cent of the Brazilian population live in urban areas,* which increases the
human impact on ecosystems, as well as raising environmental justice
concerns.!'®

A key player in international environmental negotiations,'® Brazil has
also developed advanced domestic environmental legislation, where the
sustainable development rhetoric is dominant. At the constitutional level,
this appears in the chapters on the economic order (Article 170, VI)
and on environmental policy (Article 225). At the statutory level, it is
one of the policy goals established in the National Environmental Policy
Act (Law 6,938 /1981). Nevertheless, the legal framework leaves room
for a large degree of discretion, enforcement gaps persist,!” and a set of
controversial proposals for regulatory changes is under debate (e.g. PEC
215 on indigenous lands, PL 5807 /2013 on mining and PL 3729 /2004
on environmental licensing).!3

Such a complex reality sets the context for the challenges that Brazil
faces in combining economic growth, environmental protection and
inclusive development. Here, environmental law, in particular the consti-
tutionalisation of the right to the environment, can make a contribution.
This section explores the scope of such an approach within the Brazilian
constitutional norms, arguing that it offers an ‘overarching legal norma-
tive framework’”? for the promotion of rights and for ensuring environ-
mental goals.
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Scope and Structure

The inclusion of a right to the environment in constitutional norms in
Brazil was brought about by the 1988 Constitution, even though envi-
ronmental regulation was already present within the existing set of law.?°
This is a programmatic, broad-ranging constitution, which places consid-
erable emphasis on declaring and strengthening rights. It is an example
of a ‘radical-democratic’ constitution typical of Latin American countries
(see Section 2). However, the constitutionalisation of a right to the envi-
ronment does not merely represent a political statement in such a con-
text.?! Indeed, it has influenced law- and policy-making in practice. This is
because both previous and current regulation has to be interpreted under
the new provision and it is a benchmark for the review of executive acts.

The departure point for exploring the scope and structure of the con-
stitutional model adopted is the wording of the heading of Article 225 of
the Brazilian Constitution: ‘All have the right to an ecologically balanced
environment, which is an asset of common use and essential to a healthy
quality of life, and both the government and the community shall have the
duty to defend and preserve it for present and future generations.” This is a
complex provision with multiple functions, calling for some clarification.?

First, it recognises the environment as an asset of ‘common use’. This
means that the environment is not subject to ownership, to disposabil-
ity or to divisibility: ‘It belongs to everybody in general and to nobody
in particular.’®® Therefore environmental policies and environmental
decision-making should aim for the preservation of the overall quality of
the environment and essential ecological processes, considering the pub-
lic interest involved. This applies even when environmental regulatory
schemes are developed by economic sectors, under both public and private
regimes.?*

Second, the debate surrounding the status that the right to the environ-
ment enjoys in the 1988 Constitution is now over. The Supreme Federal
Court and the major literature recognise it as a fundamental right.?® This
is based on the understanding of a healthy environment as a condition to
the fulfilling of human rights standards, which connects environmental
rights to the realisation of human dignity and wellbeing.?® An outcome of
such a rights-based approach is that the right to the environment benefits
from the special normative nature of fundamental rights as ‘ordre public’.
One of those benefits is direct enforceability (self-executing), albeit still
requiring further implementing regulation (Article 5 §1). Furthermore,
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this right is irrevocable, inalienable and not subject to the statute of
limitations.?” The latter aspect has played an important role in claims for
compensation for losses and reparation of damage related to long-term
contaminated and deforested areas, known as historical hazards.?®

Moreover, a more rigorous regime for constitutional amendment
applies to the right to the environment, which therefore enjoys greater
legal certainty: it is covered by the so-called ‘eternity clause’ in the 1988
Constitution (Article 60 § 4 IV), which precludes the removal or amend-
ment of various fundamental rights and principles. This provision has been
further interpreted in environmental matters to perform also the function
of ‘non-regression’ or of a ‘no-further degradation test’.?? This means not
only that such a guarantee cannot be abolished but also that the current
level of environmental protection cannot be reduced.?® It represents, in
this sense, a barrier to deregulatory efforts.® In fact, it has alrcady been
used in court decisions as reasoning for constitutional review and applica-
tion of sanctions (see Section 2).

Third, the right to the environment is presented in the Brazilian
Constitution as a ‘fundamental right-duty’. At the same time that it grants
‘a right for all’, it also imposes a duty to protect the environment.?? This
is because environmental rights would be part of the so-called solidarity
rights, the ones that ‘may be invoked against the state and demanded of
it” but ‘that can be realized only through concerted efforts of all actors on
the social scene’.®® As a result, they assume enhanced status, and there-
fore the public interest related to the maintenance of essential ecological
processes justifies limiting private property interests.** This is translated,
for instance, into the doctrine of socioenvironmental function of property
that binds environmental and planning permits, as well as landowners’
duties towards special protected areas.

Fourth, fundamental rights operate under within two dimensions:
objective and subjective.®® The objective dimension is related to the rec-
ognition of certain values that bind public authorities when performing
governmental tasks.?® In this case, environmental protection is recog-
nised as a legitimate fundamental value under the Brazilian constitution,
which imposes on the government the obligation of taking such a value
into consideration for the constitutional review of statutory provisions,
as well as for applying the law and designing policies. There is a gen-
eral duty to take measures intended to preserve ‘essential ecological pro-
cesses’ (Article 225, heading), and also specific duties (Article 225 §1),
which encompass matters such as ecological management of species and
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ecosystems; biodiversity; control of genetic resources; control of technolo-
gies, substances and production methods; creation of protected areas; the
requirement of environmental impact studies; and establishment of sanc-
tion mechanisms. These are to be pursued gradually through law, policy
and decision-making.?” As a result, government discretion is limited to
some extent to the fulfilment of those duties,®® and deviation therefrom
may constitute administrative misconduct, and violate criminal and admin-
istrative norms.*” In fact, a comprehensive body of legislation governing
those themes has passed since 1988 and institutional aspects have been
strengthened.

The subjective dimension of fundamental rights guarantees the enforce-
ability of these rights. Thus recognising the right to the environment as
a fundamental right means that there is a justiciable environmental right
that can be invoked against interference (by the government or third par-
ties). Most importantly, the Brazilian constitutional provision creates a
collective or diffuse right to the environment (‘transindividual right’),
benefiting the whole society rather than only particular individuals. This is
an important feature because it justifies rights-protection instruments on
public interest grounds.

In this sense there is a series of constitutional norms recognising collec-
tive rights regarding the natural environment (Article 225), the built envi-
ronment (Article 182), culture (Article 216) and ethnic groups (Article
231). Moreover, procedural guarantees have also been assigned. For
example, the publicity of impact assessments is mandatory (Article 225,
§1, IV, Constitution), and there is regulation on access to information
held by the environmental agencies (Law 10,650,/2003). Furthermore,
public participation in environmental matters is ensured through several
mechanisms, mainly representative councils, consultations, public hear-
ings, and environmental and neighbourhood impact reports.

Finally, there are also administrative and judicial mechanisms for
enforcing such guarantees. Relevant here is the Civil Public Action Act
(Law 7,347 /1985), which allows the judicialisation of collective and dif-
fuse interests, such as the environment. Under this law, prosecutors and
civil society organisations, among other actors, can file civil suits against
the government or third parties to protect the environment. Moreover,
the Constitution also permits every citizen to file class actions against state
acts that damage the environment or other assets comparable to it (Article
5 LXXIII).*® Such procedural guarantees and mechanisms for redress have
been used widely by prosecutors, NGOs and community groups to obtain
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court orders requiring the cessation of harmful activities, and to question
the legality of the environmental licensing of large-scale projects, mainly on
the grounds of the poor quality of environmental reports, and violation of
rights to information, consultation and participation (see, for instance, the
judicialisation of the licensing of dam projects before national courts).*!

Implementation

The rights-based approach adopted has also brought about advances
before the courts by allowing the judicialisation of environmental rights.
There has been an increasing tendency towards interpretations that give
strong cffect to environmental constitutional and statutory provisions.*?
This section explores the interpretation given by Brazil’s Superior Court
of Justice to two key issues in leading cases.*® Reference is made both to
the Forest Code and civil liability, with particular attention to how the lan-
guage of constitutional and fundamental rights law provides a conceptual
framework for singular and plural litigation.

Forest Code and Non-regression

There has been much debate about the Forest Code, which is the key piece
of legislation on conservation and forest management. It is at the heart of
controversies surrounding Brazilian policies for deforestation and climate
change, as well as of conflicts between agribusiness and environmental
campaigners in the Congress of Brazil. In 2012 the 1965 Forest Code
was replaced by a new law (Law 12,651). Among the most controversial
of the provisions reviewed were the reduction of the areas designated as
especially protected, and the loosening, or even elimination, of obligations
of maintenance and restoration of such areas by rural landowners. The
scientific community has argued that the new regulatory framework can
lead to the expansion of agricultural land over sensitive ecosystems, a loss
of biodiversity and an increase in carbon emissions. Moreover, the changes
also impact the urban environment owing to increasing occupation of risk
areas.

The legal controversy is related particularly to the violation of the ‘envi-
ronmental eternity clause’ or principle of non-regression because of the
loosening of environmental protection in comparison with the previous
law. In such an argument, constitutional review suits before the Supreme
Federal Court have challenged the constitutionality of some provisions of
the new Forest Code (outstanding decisions).**
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While there is much anticipation regarding the position the Supreme
Federal Court of Justice will take, the Superior Court of Justice has already
ruled in favour of the application of non-regression in environmental mat-
ters. This was in response to landowners’ attempts to benefit from the
new law by demanding the revision of sanctions imposed under the previ-
ous Forest Code (e.g. by clearing designated protected areas or failing to
recover native vegetation). The Superior Court of Justice framed the dis-
pute over the application of the law under the transindividual dimension
of the subjective right to the environment. Accordingly, transindividual
rights, such as the right to the environment, also enjoy the legal certainty
that is ensured to individual rights. Thus the Superior Court of Justice
concluded that the sanctions already imposed could not be reversed.*

Compensation for Moral Damayge

Civil liability for environmental damage is also an example of how the
interpretation of environmental provisions has advanced. Under Brazil’s
legal regime,** environmental liability claims seck to guarantee (1) the
reparation of the damage when possible; (2) compensation for perma-
nent harms; and (3) compensation for both pecuniary and non-pecuniary
losses. Compensation for non-pecuniary losses, the so-called moral dam-
age, is particularly relevant because the understanding put forward by the
Superior Court of Justice on the subject relates to the rights-based consti-
tutional provision.

The Superior Court of Justice’s interpretation has advanced towards
the recognition of moral damage as a harm that can be redressed in an
environmental liability claim in all its dimensions: individual, collective
and diffuse.*” Compensation for individual and collective moral damage
that derives from environmental degradation events is less controversial.
Examples cover environmental nuisance that results in harm to the health,
property or wellbeing of individuals or specific groups.*® However, the
courts are more reluctant to recognise the diffuse dimension of moral
damage relating to environmental harm.

Only recently has the Superior Court of Justice’s understanding shifted
towards an innovative interpretation on the matter, including such an ele-
ment within compensatory measures. The leading case was a civil public
action decided in 2013, addressing the manufacture and disposal of asbes-
tos products. Upholding the State Court of Appeal decision, the Superior
Court of Justice ordered the defendants to provide compensation not only
for pecuniary losses suffered by the neighbourhood of an asbestos disposal
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site but also for diffuse moral damage. The ruling was based on the consti-
tutional provision recognising the diffuse nature of the environment, both
as an asset of common use and as a transindividual right. It concluded
that environmental degradation affects the wellbeing of the entire society,
which is prevented from enjoying the ecological services provided by envi-
ronmental goods or, as in this case, is exposed to health risks, uncertainty
and disturbance.*

2 LoOKING BACKWARDS: ENVIRONMENTAL PROTECTION
IN THE CONTEXT OF LLATIN AMERICAN
CONSTITUTIONALISM

Following the analysis of the scope of the environmental constitutional
provision in Brazil, it is also relevant to explore what underlies the adop-
tion of such a rights-based framework. Therefore this section looks back-
wards to contextualise the Brazilian experience within the constitutional
developments in Latin America. It is argued that the constitutionalisation
of rights in the region has shaped environmental policies towards a rights-
based approach and, more recently, even further.

In enacting the 1988 Constitution, Brazil was at the forefront of a wave
of major constitutional reforms carried out by Latin American countries
from the late 1980s (redemocratisation) up to recent times,*° the so-called
New Latin American constitutionalism.5! The two features that mainly char-
acterise this movement are the widening of democratic participation and
the recognition of new constitutional rights (see Gargarella’s contribution
to this volume, Chapter 12).532 Besides the classical democratic-liberal
political and civil rights, most of the new Latin-American constitutions
have notably detailed economic, social and cultural rights, as well as col-
lective rights.5® They regulate a range of rights and duties, which classi-
cal European constitutionalism does not usually consider as constitutional
subjects.

This mostly political option for a comprehensive constitution derives
from contextual elements common to Latin American countries, which is
well explored in the literature.>* In particular, it is a reaction to the author-
itarian regimes of the 1970s, and to the socioeconomic crisis associated
with the implementation of neoliberal programmes in the 1980s.%® In this
scenario, constitutional texts gave prominence to values such as pluralism
and diversity (in societies highly plural in ethnic groups and with persis-
tent forms of discrimination), combined with democratic participation.
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Furthermore, owing to structural social inequality, distributive justice was
articulated within constitutional principles mainly through the prescription
of social rights.*® In addition, the constitutionalisation of socioeconomic
rights and the establishment of mechanisms for their implementation
allowed litigation and judicial activism to emerge. This contributed to the
development of a constitutional and human rights theoretical framework
on rights justiciability, while enhancing courts’ legitimacy when interven-
ing in institutional issues.®”

The variety of changes introduced by the new Latin American con-
stitutionalism has also influenced the environmental policies adopted.
The recognition of environmental rights at the constitutional level comes
along with this rights-oriented approach in a context where grassroots
movements emerged, campaigning for environmental protection balanced
with social justice.®® In most cases the environment has only constitutional
value when linked to the human, meaning that the anthropocentric view
remains unchallenged. Nevertheless, being proclaimed as a collective or
diffuse good, the constitutional recognition of environmental rights sur-
passes a pure economic value (‘enlarged anthropocentrism’). It encom-
passes the protection of both ecological processes and public interest
litigation, as demonstrated in the Brazilian case. Moreover, the increased
litigation has enhanced environmental law enforcement.®

More far-reaching approaches do exist. Some constitutional provisions
come closer to an ecocentrism, having the potential to enable a transi-
tion to a deeper ecological paradigm.®® The constitutions of Ecuador
(2008) and Bolivia (2009) arc the most celebrated examples,®! being
announced as representatives of a ‘new Andean Constitutionalism’,%? a
‘pluralist’®® or a ‘transformative’ constitutionalism.%* These examples rep-
resent a step forward in relation to the Latin American constitutions that
have already addressed the ‘social question’ because they also incorporate
the ‘indigenous question’.®® Based on the constitutional recognition of
political pluralism and multiculturalism, these constitutions promote the
institutionalisation of indigenous ancestral values and organisational sys-
tems within the legal order, such as the ones encapsulated in the concept
of buen vivir (Article 12ss e 340ss, Ecuadorian Constitution; Article 8,
Bolivian Constitution).5¢

For example, adopting the holistic approach proclaimed by indigenous
traditions, the Ecuadorian constitutional text goes further than recog-
nising a fundamental right to a healthy environment. It actually enti-
tles nature (‘Mother Earth’) to subjective rights,%” therefore protecting
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nature’s right to exist and to maintain its regenerating capacity (see e.g.
Article 71). It also adopts a consistent constitutional environmental policy,
including provisions for sectorial policies and implementation mechanisms
(see, mainly, Article 395ss). A domestic court recognised substantive
rights of nature for the first time in 2011 based on the new constitutional
provision.®® However, the outcomes of this novel political and regulatory
understanding—and to what extent it actually promotes further environ-
mental protection—remain largely disputed.

Finally, major problems deriving from a ‘hyper-regulation’ of themes
at constitutional levels in Latin America are not ignored. For instance,
this may lead to a significant number of constitutional reforms, weaken-
ing effectiveness, a loosening of the normative strength of constitutional
law® and, in some cases, increasing the power of the executive branch.”
Environmental policies are not immune to such concerns, as reflected in
the persistent gap between the strong constitutional framework and lim-
ited regulatory enforcement and trade-offs on the ground,”® yet to be
empirically studied.

3 LooOKING ELSEWHERE: OTHER APPROACHES
TO ENVIRONMENTAL PROTECTION

The Brazilian example suggests that the recognition of a right to the
environment is legitimate and convenient—in particular, owing to the
Latin American context, where claims for enhancing democracy and
the protection of rights forged constitutional reforms. However, this is
one among many models, and we are left with the question of whether
a provision for a right to the environment is necessary. To reflect on that
question, we have to look elsewhere.”> The EU and some of its members,
for instance, adopted a very different path, which is worthwhile briefly
outlining here.

Environmental protection spreads through various EU documents as an
objective of public policy, ranging from policy documents to treaty law.”?
Moreover, it is linked to procedural rights, particularly with the adherence
to the UN Economic Commission for Europe’s Aarhus Convention” and
the implementation of strong procedural secondary EU legislation, such
as the Environmental Impact Assessment Directive,”” and the directives
on access to environmental information’® and on industrial emissions.””
However, the EU makes no legislative reference to a substantive right to
the environment.”® Therefore no justiciable, autonomous environmental
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right can be clearly invoked.” At the domestic level, environmental
constitutional provisions have been adopted in a variety of ways. While
there are countries with a rights-based framework,3® others have chosen
to frame environmental protection as a state duty (under ‘traditional-
institutionalised’ constitutions).8! It is therefore a constitutional value that
binds governmental action, but it neither prescribes duties nor gives rights
to individuals.®?

Despite the absence of environmental rights, both European and domes-
tic courts of countries which have adopted a ‘state’s objective’ approach®?
do offer effective mechanisms for environmental law enforcement. This is
done mostly through existing human rights law. For example, the European
Court of Human Rights and the European Court of Justice case law has
derived individual rights from interpreting the European Convention on
Human Rights® and environmental obligations established in EU second-
ary law®® by linking environmental quality to the guarantee of individual
rights (largely health, physical integrity, privacy and property). Moreover,
the European Court of Justice has interpreted procedural rights broadly,
extending standing to enforce environmental law to individuals and inter-
ested parties.®® Therefore the courts have recognised a positive duty of
states to take measures when those rights might be at risk owing to envi-
ronmental nuisance, or to enforce environmental law.

Based on individual rights, this approach seems to contrast with the
Brazilian rights-based grounds because it does not benefit the community
at large. Although dynamic interpretations of rights and procedural guar-
antees, the standing requirements in the European model are more strin-
gent and do not allow broad public interest litigation.?” It is clear that
these differences are also ‘context-bound’, deserving a more thorough
examination,® which is beyond the scope of the current contribution.

4 CONCLUSION

This chapter aims to present an overview of the framework of constitu-
tional environmental protection adopted in Brazil, which is an example of
arights-based constitutional framework that enhances environmental poli-
cies, despite remaining largely anthropocentric. The Brazilian Constitution
grants an enforceable fundamental right to an ecologically balanced envi-
ronment (subjective dimension) on both an individual and a collective
basis, and it establishes environmental protection as a state binding duty
(objective dimension). Moreover, it links rights with duties, and envisages
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the prohibition of regress in environmental matters. This model offers not
only a conceptual framework to public policies but also important avenues
for judicial protection, through litigation on public interest grounds. This
is evidence that the legal benefits of constitutionalisation mentioned in
the literature—namely, a positive influence on legislation and courts deci-
sions, enhanced participatory rights and access to justice, and barriers to
‘rollbacks’®—have been delivered. To assess the impact of constitution-
alisation on the country’s environmental performance and shortcomings
requires a more sophisticated empirical study.”®

The chapter also seeks to put the Brazilian case into perspective by
referring to further existing frameworks. At a regional level, it presents
some of the recent constitutional developments in Latin America. This
provides a glimpse of how changes in environmental policy are inter-
twined with political processes in the region, leading to the recognition
of the fundamental status of the right to environment. Expanding the
analysis, the chapter shows that the European ‘state guideline’ approach
provides an alternative to the direct protection framework. The former
has the advantage of allowing the environment to be judicially protected
without necessarily linking environmental harm to the violation of other
existing rights. The latter, although limited in scope, is anchored in human
rights law and has not prevented the development of strong environmen-
tal law. This suggests that there is no best model, and the alternatives are
to be interpreted, taking into account contextual aspects, judicial nuances
and the aspirations of each community.
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