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Introduction
LARRY ALEXANDER

Constitutionalism is a rich vein for philosophical inguiry. For example, what,
if anything, makes a constitution legitimate? s there any difference between a
constitution and a Harman rule of recognition,! or between a constitution and
other laws? Relatedly, of what if any importance is “writtenness™ 7 And how
do the questions of legitimacy, of hierarchical status, and of writtenness bear
on such questions as how constitutions should be interpreted (e.g., by refer-
ence to original intentions, to common understandings. or to moral rights) and
by what institutions {e.g., by courts or by popular bodies)?

Of particular philosophical significance is the relationship among a consti-
tution’s authority, its identity, and possible methodologies of interpretation.
Thus, if authority stems from acceptance by the governed — whatever that
means — then that might suggest that the identity of a constitution can vary
from moment to moment because it is dependent on what is accepted as
supremely authoritative. And the identity of a constitution might also seem
inseparable from the question of what interpretive methodology is correct and
even whose interpretation should be authoritative. These possible connec-
tions among legitimate authority, identity, and interpretation suggest that de-
bate over constitutional interpretation and judicial review should focus on
what we (who?) do accept and what we (who?) should accept as supremely
authoritative. On the other hand, if authority stems not from acceptance but
from content, how does that change the answers to questions of constitutional
identity and interpretation?

Consider the following account of constitutionalism and the various philo-
sophical problems that it entails. At step 1, I begin with my own current views
about principles of justice and other aspects of political morality, about prin-
ciples of wise governance, and about the institutional arrangements best
suited to realizing these various principles. If I could impose these principles
and institutions by myself, 1 would do so (unless they included principles,
such as democratic side constraints, that prohibited their unilateral imposi-
tion). Because I do not have such power, however, 1 need the assistance of
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others, others who will not share all of my views about political morality,
wise governance, and mstitutional arrangements.

At step 2, then, I seek wide agreement on rules of governmental behavior
and rules defining governmental institutions that realize my own personal
principles and views to a greater extent than any alternative set of such rules
on which I can obtain wide agreement. In other words, under my own princi-
ples, it is preferable that they not be fully realized than that anarchy prevail
(because of lack of wide agreement), but that they be realized as fully as pos-
sible consistent with wide agreement. Others who hold different principles
and views will reason similarly, which will result in agreement on rules of
governmental behavior and rules defining institutions that no one believes are
optimal but that most believe are good enough — that is, superior to anarchy.?
{Obviously, not just any set of rules will be superior to anarchy according to
everyone's principles of political morality and wise governance; the rules
must be the best that can be widely agreed upon and above everyone’s anar-
chy threshold of acceptability. )

The rules widely accepted at step 2 may be entrenched to various degrees.
That is, it may be widely accepted that these rules may not be altered ever,
may not be altered for a certain length of time, and/or may not be altered ex-
cept by extraordinary procedures. We may believe that we have the best rules
we can ever have, and that there is far more danger of loss of political wisdom
and morality or of political akrasia than there 15 danger that wide agreement
on better rules will be thwarted.

At the moment of agreement on the entrenched rules at step 2, the rules
mean what we who have agreed to them mean by them. In other words, we
have not merely agreed to certain symbols or sounds, but to particular mean-
ings of those symbols and sounds. Our agreement can be memorialized only
in symbolic form, however, which means that the symbols we have agreed
upon and what we meant by them can come apart. Therefore, at step 2 we
might agree not only on the rules of governmental behavior and institutions,
but also on rules about who is to decide at later times what we meant by those
rules.

It might be uwseful, then, to distinguish a constitution as a collection of
agreed-upon symbols from a metaconstitution (or preconsttutional rules).*
with the latter consisting of agreed-upon norms — metarules — about which
particular set of symbols is the constitution, who is to interpret those symbols,
and whose semantic intentions shall count as the authoritative meaning of the
symbols. The constitution and the metaconstitution are inseparable at the mo-
ment of agreement in step 2, but they can come apart at any time thereafier.
Thus, although we may at some later time lack the earlier substantive agree-
ment regarding the content of the rules that we had at step 2 - for example, we
might now disagree about what freedom of speech should cover or about
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whether separation of powers is a good idea — we can still have wide agree-
ment on the metaconstitution. And that agreement might still be sufficient un-
der our principles of political morality to favor the constitution over anarchy.

This discussion of the metaconstitution and its relation to the symbolic
constitution illustrates various ways that a constitution might change at step
3. First, the symbolic constitution might change without a change in the meta-
constitution, Constitutional amendment in pursuance of the (original meaning
of the) rules laid down in the symbolic constitution changes the original con-
stitution orgamcally.

Second, a constitutional revolution might occur in which agreement on the
first metaconstitution is replaced by agreement on another metaconstitution
that in turn picks out a different symbolic constitution. We may draft a brand
new constitution, widely agree on what it means and that it 1s more desirable
than the current constitution, and also agree that it, and not the current consti-
tution, shall now be authoritative for us. (Arguably, the United States Consti-
tution itself was the product of such a constitutional revolution. )®

Third, the symbolic constitution might remain the same, but the metacon-
stitution might change. Thus, the original metaconstitutional agreement
might be supplanted at step 3 by a new metaconstitutional agreement, one that
deems some parts of the symbolic constitution to be nonauthoritative, that
substitutes a new understanding of the symbols for their original meaning, or
that “ratifies” otherwise improper interpretations of the symbolic constitu-
tion.®

Just as it is understandable how people of differing moral and political
views could nonetheless agree to entrench a set of constitutional rules and
metaconstitutional rules, so it 1s understandable how they might come to
agree on new rules and metarules and hence effect a constitutional revolution.
Because it is only the agreement that these rules and metarules shall be
supremely authoritative that makes them so, any subsequent agreement can
supplant the original agreement to this effect. Of course, some who might
have gone along with the orginal agreement and 1ts constitution may not go
along with the later one. For them, the new constitution will not be authorita-
tive even if it is obliging. At least, it will not be so if their political-moral be-
liefs favor anarchy or resistance to the new constitution. But that will be the
case for any dissenters from a constitutional agreement as long as their accep-
tance of the constitution is not necessary to achieve the degree of effective-
ness required to sustain the others’ acceptance of the constitution.

Why should anyone at step 4 accept as authoritative a constitution or con-
stitutional provision — whether in the onginal constitution of step 2 or a sup-
planting constitution of step 3 - if she does not view the constitation or the
relevant provision thereof to be morally and prudentially ideal? The reason is
the same one we had at steps | and 2: an effective set of relatively good en-
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trenched rules, even if nonideal, may be ranked by our own ideal political
morality as better than either anarchy or any other set of entrenched rules that
has a chance of gaining wide agreement.”

Finally, there is the question of why we should ever accept any rule or
metarule as authoritative - that is, as providing us with a content-independent
reason for action. What 1 have argued thus far is that we can have content-
dependent reasons - reasons denived from our political morahity - to establish
and entrench rules that others recognize as authoritative. But why should we
recognize those rules as authoritative? Why should we not depart from them
whenever our political morality marks disobedience as the preferable course?
Of course, if our political morality supports these rules as the best we can get
agreement upon, then our political morality will never dictate disobedience if
that would undermine agreement. But it might well dictate secret disobedi-
ence.®

This is the central dilemma of rule-following. Following a rule because it is
a rule i1s what is meant by attributing practical authority to the rule. But if
practical authority is impossible, claims of practical authority will be false,
and hence rules qua rules will be undermined, which by hypothesis 1s morally
nonoptimal. So it appears, paradoxically, that it is morally optimal to make
claims on behalf of rules that one knows to be false.” And what goes for rules
generally applies equally to the entrenched rules of constitutional law.'?

The foregoing is a sketch of my own answers to the philosophical ques-
tions about constitutionalism that I have posed. Let me turn now to the an-
swers proffered by the authors in this collection.

Richard Kay's reatment of constitutionalism’s philosophical issues is per-
haps the closest 1o the one 1 have just outlined. For Kay, the purpose of a con-
stitution is to lay down fixed rules that can affect human conduct and thereby
keep government in good order. Constitutionalism implements the rule of
law: It brings about predictability and security in the relations of individuals
to the government by defining in advance the powers and limits of that gov-
ermnment.

The price of constitutionalism’s securing the rule of law — binding the gov-
ernment by rules laid down in advance of its actions — is rigidity or, put differ-
ently, suboptimal response to change. Kay disagrees with Joseph Raz, who
argues that judges may from time to time improve law. Constitutionalism,
Kay says, sides with nsking ngidity rather than nsking secunty. And n re-
sponse to those like Jeremy Waldron who extol democratic decision-making
and the right of majorities to implement their own judgments about individual
rights and liberties, Kay argues not only that democracy 15 not a preemptive
value, but that it also may trample rights and, through destabilization, under-
mine liberty. Constitutionalism prefers the constancy of a single privileged
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judgment about powers, rights, and liberties to the inconstancy of shifting
democratic decisions.

Kay next takes on those who are skeptical of the capacity of written rules to
convey fixed meanings. That skepticism, Kay says, 1s belied by our everyday
experience of successful communication. The idea that we cannot in fact suc-
cessfully communicate is, according to Kay, “operationally self-defeating.”

A constitution’s rules are to be interpreted according to the intent of their
authors. In the case of the United States Constitution, Kay argues that we now
accept the lawmaking authority of the framers rhen (in 1789). That is, we now
accept a meta- or preconstiiutional norm that locates authonty in the framers,
which in turn means that the Consiitution’s rules gua supreme law mean what
the framers meant by them. (I would argue, and [ believe Kay would agree,
that the actual metaconstitutional norm we accept is more complex and gives
a role to Supreme Court precedents that conflict with original intent; indeed,
there may be no metaconstitutional norm that commands widespread accep-
tance except one that leaves all of these matters to the Supreme Court to re-
solve by a majority vote of the justices.)!!

Why would we accept the authority of those who acted more than two hun-
dred years ago? Kay contends that for our acceptance of this metaconstitu-
tional norm to be rational, all we need to believe 15 that the framers did a
pretty good job — and, I would add, as good a job as any alternative on which
we could possibly achieve widespread agreement. If, on the other hand, we
make our acceptance of the Constitution’s authority dependent on its squaring
perfectly with our present political and moral views, the Constitution’s stabil-
ity — its ranson d’étre — will be undermined. That 1s why “reading” the Consti-
tution as containing broad delegations to judges to apply contemporary politi-
cal and moral views - versus delegations to legislatures to act within the
constraints set by fixed rules — 15 itself antithetical to constitutionalism, the
purpose of which is to limit government by rules.

Finally, Kay takes up the problem of how rules can ever be authorntative
and make good their claim to allegiance in any case where they produce sub-
optimal results. His discussion of this and the related problem of how final
authoritative decision-makers can be expected to conform to rules with which
they do not fully agree merits close attention.

Frank 1. Michelman's central concern with constitutionahsm is what he calls
the authority-authorship syndrome: “*We ought to do it because they said so.”
Constitutions are legislated by human authors. Their norms are intentional
creations. Yet, Michelman says, one cannot posit what ought to be; what
ought to be 15 independent of our positing it. Therefore, he asks, how can we
accept a rule of recogmition that directs us to do what the constitutional au-
thors said because “they said so™?
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Basically, the problem Michelman wrestles with is the general problem of
rule-following. How can a datable act of human will preempt as a matter of
practical rationality one’s own comrent judgment about what ought to be
done? The answer, as | have indicated, is paradoxical: We have good moral
reasons to posit fixed rules that claim preemptive authority over our moral
reasoning. If such authority is impossible, then perhaps we have moral rea-
sons to deceive ourselves, at least in our everyday affairs, so that we come to
believe that the impossible is true. Not just the moral advantages of constitu-
tions, but the moral advantages of all rules, are at stake.

Michelman has surely identified the deepest problem of constitutionalism,
but only because it is the deepest problem of law generally. Even democratic
decision-making, which is frequently contrasted with constitutionalism, can-
not escape the authonty-authorship syndrome. If rules are entrenched for
some period of time - and a rule must be so to function as a rule - then even
unanimously approved rules are subject 1o the authority-authorship syn-
drome. For why should I act against my betier judgment now just because [
said so then?

Michael I. Perry’s take on constitutionalism is in many respects very similar
to Kay’s and mine. Like us, he rejects the notion that the Constitution gua
supreme law 1s just the configuration of marks on the parchment in the Na-
tional Archives. Rather, the Constitution is composed of the norms those
marks were intended by their authors to symbolize. Like us, he answers the
question of why norms should ever be entrenched against majority repeal by
reference to distrust of our future politics. Again like us, he argues that pres-
ent acceptance of constitutional norms posited in the (distant) past is justified
by the need for a widely agreed upon constitutional arrangement and the diffi-
culty of recoordinating an alternative superior one. Finally, like us, he notes
that because the Constitution of 1789 is authoritative because we now accept
a metaconstitutional rule to that effect, a change in the metaconstitutional rule
can effect a change in the Constitution gua norms even if it does not change
the Constitution gua symbols. Thus, norms that were not intended by the
framers of 1789 (or 1791 or 1868, etc.) — such as the practice of judicial re-
view and finality, or the application of equal protection principles to the fed-
eral government — are now part of the Constitution due to a change in our
metaconstitutional rule of recognition.

Perry devotes a lot of attention to issues of interpretation. He distinguishes
between the norms the framers intended and the specification of those norms.
The framers’ intentions are authoritative with respect to the identity of consti-
tutional norms but not with respect to their specification, which is the process
of deciding what the norm requires in a particular context.
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Perry presupposes an ontology of norms such that it is possible for the
“norm™ but not its applications to be dependent upon the framers” intent. In
places Perry refers to specifying “indeterminate™ norms, suggesting that he is
distinguishing within the universe of intended norms between rules and stan-
dards. Standards would be intentional delegations of norm-elaborating au-
thority to other decision-makers, whereas the extension of rules would be to-
tally dependent upon the intentions of their authors.

In other places, however, Perry appears to make a more global claim about
norms in general and to assume that the norm can be authonal-intention-
dependent while 1ts applicanons are not. This means that the norm and 1is ap-
plications have different ontological statuses, the former belonging to the
realm of fact, the latter to the realm of evaluation.

It would seem, however, that this ontological bifurcation of norms would be
difficult to sustain and that it would spill over into all norm-governed activi-
ties. Thus, i1s it possible that when I use the word “dog.” its semantic meaning
is dependent on a psychological fact — did | have in mind canines? - but any
particular application (e.g.. to wolves or jackals) 15 purely evaluative and can
be at odds with what [ had in mind?'? Perry — quite rightly, | believe!? - rejects
the notion that intentions themselves are purely evaluative, for he attributes
facticity to the question of what norms the framers intended. On the other
hand, he rejects the position held by Kay and by me that makes the meaning of
an intended norm and how it applies inseverable inquiries. '

The final part of Perry’s contribution focuses on institutional relations in
specifying norms. In particular, he is interested in the extent w which the
courts should be the primary constitutional norm-specifiers and to what ex-
tent they should defer to the norm-specifications of other branches of govern-
ment.

Joseph Raz’s principal focus is the question of a constitution’s authority and
its source, Raz is, of course, well known for his work on practical authority in
general and legal authority in particular. 'S In this respect, Raz’s views on con-
stitutional authority are entailed by his general jurisprudential approach.
According to Raz, a constitution has authority if one does better morally by
following its dictates than by following one’s own moral views. Therefore, a
constitution has authority if its authors have sufficient moral expertise and if the
moral benefits of its symbaolism and the coordination it provides are sufficiently
great that society does morally better by following its dictates than by not doing
50, What gives constitutional law the basis for its claim of authority is its factic-
ity — its consisting of posited concrete determinations about what morally ought
to be done, determinations that can be unpacked without recourse to the less de-
terminate moral considerations the determinations are meant to resolve. For the
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facticity of constitutional determinations — together with a sufficient degree of
moral expertise in the authors — is what renders a constitution capable of pro-
viding enough moral guidance and coordination to make good the claim that we
will do better morally by treating it as authoritative.

Raz’s account of constitutional authority is thus at bottom the same kind of
account that Kay and I give. Raz departs somewhat from us, however, in his
account of constitutional interpretation. Raz argues that the three bases for
constitlutional authority - moral expertise, coordination, and symbolism -
cannot support timeless authority. At some point, the claim that we will do
better morally by following a particular constitution will become false. So
Raz argues that in constitutional interpretation by judges, reasons for remain-
ing faithful to the original meaning of the constitution compete with and can
be outweighed by reasons for innovative interpretations.

Now 1 would claim that “innovative interpretations” is an oxymoron. What
Raz is really dealing with is not constitutional interpretation but constitu-
tional change or constitutional revolution. Constitutional change and revolu-
tion may be morally desirable in many circumstances, but they are not and
cannot be interpretations of the constitution that exists up to that time. Of
course, the constitution or metaconstitution may authorize judicial amend-
ments to the constitution, in which case innovative “interpretations” effect
change but not revolution. When the understanding, however, is that judges
will be faithful to the original meaning, and amendment, if any, is lefl to other
processes, then a forthrightly innovative decision — if it is accepted — will sig-
nal a constitutional revolution. Although at the end of his essay, Raz takes up
this rejoinder and disputes it, it seems difficult to deny that in many cases of
innovative decisions, a new constitution will have supplanted the old one.

The four contributions discussed thus far, despite their differences, display
relatively similar views of the philosophical terrain of constitutionalism and
indeed take relatively similar positions on the principal philosophical issues.
The remaining three contributors, however, depart from this orthodoxy.

Jed Rubenfeld is preoccupied with the same problem of time that Michel-
man struggles with: Why ought the majority now to feel bound by what a ma-
jority — even a supermajority — said then. Rubenfeld rejects the answer that at
least Kay, Perry, Raz, and [ offer, namely, that a sufficient number of us (for
effectiveness) accept now that we are so bound because we believe that the
moral advantages so achieved make the old constitution a better moral bet
than the vicissitudes of democratic politics. Rubenfeld believes, by contrast,
that invoking contemporary consent to be bound, instead of resolving the
problem of time, repudiates constitutionalism altogether.

Rubenfeld therefore tries a different tack to solve the problem of how a
constitution authored then can leginmately bind now. The solution to the
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problem will entail a theory of constitutional interpretation that will give a
proper place to each half of law’s double nature, namely, datable acts of will
{then) and right reason (now). The methodology of interpreting according to
the intent of the constitutional authors subordinates right reason to past will,
whereas the methodology of interpreting according to one’s views of political
morality subordinates past will to right reason.

Rubenfeld argues that true freedom reguires commitment over time, for the
uncommitted person is not truly free. A constitution represents the commit-
ments of a people, commitments that are perforce temporally extended. We
are bound now to constitutional commitments then because we are the same
“people,” even if we are not the same individuals, who authored the Constitu-
tion. Rubenfeld refers to this central feature of the Constitution as its “wril-
tenness.”

At this stage of his argument it would seem that Rubenfeld has solved the
problem of time by deeming individuals past and present to be one “people™
and by deeming the Constitution to embody the commitments of that “peo-
ple,” but that in doing s0 he has opted for originalism and thus subordinated
right reason to past will. For how do we ascertain “our” commitments excepl
by reference to the intentions of our past selves?

But Rubenfeld denies this consequence of his theory. Commitment, he
says, 18 not the same thing as choice or consent. The latter occur at a particular
point in time, whereas commitments are temporally extended.

If not original intentions, then what establishes and defines our commit-
ments? Rubenfeld argues that the proper interpretive methodology for the
Constitution as the commitments of a people is what he calls the paradigm-
case method of interpretation, which picks out the historical evils o which
various constitutional provisions were responses and which employs nght
reason within the bounds of fidelity to the paradigm cases. In this way, law’s
dual aspect is given iis doe, and the problem of time is solved.

Lawrence Sager contrasts historicist and justice-seeking accounts of the
United States Constitution. He argues that historicist accounts — those that
take the meaning of the Constitution to be dependent on the intentions of the
authors — cannot properly answer the question of why the past should govern
the present. Sager sides with justice-seeking accounts, according to which the
Constitution stands for broad principles of justice that both the popular and
judicial institutions of government are obligated 1o implement.

Sager focuses most of his contribution on two distinctions. The first is the
distinction between the part of justice that is constitutionally commutted to judi-
cial enforcement and the part of justice that 1s constitutionally committed solely
to legislative protection. The second is the distinction between the part of jus-
tice that has been constitutionalized and the part that has not been. The second



10 LARRY ALEXANDER

distinction seems problematic given the first: If not all of justice 1s constitution-
ally commiited to the judiciary for enforcement, why should it matter whether
the part remaining entirely in the hands of the legislature 1s deemed “constitu-
tional™ or “nonconstututional”? After all, the courts will not overturn the legisla-
tive judgments in either case. And presumably the legislature 15 as morally obli-
gated to pursue justice outside the constitutional realm as within it.

It might seem that for Sager the justice-seeking, nonhistoricist Constitution
could be reduced to those portions establishing the institutions of government
plus the single injunction “Do justice.” But Sager denies this. At one point he
indicates that the judicial quest for constitutional justice will be “guided . . .
by the text of the Constitution,” albeit “only broadly.” At another, he writes of
particular rights that are “insufficiently connected to the dictates of text and
history.” These sound like points that would be made by a historicist, not by
one who endorses justice-seeking constitutionalism.

Perhaps, however, Sager distinguishes between the text of the Constitution,
which does constrain the Constitution’s pursuit of justice, and the intentions
of the text’s authors, which do not. The difficulty with this position is that it
does make us bound “because they said it.” We are bound by the framers” in-
tended text. If that text constrains our pursuit of justice as we see it, then
Sager has not answered the question he puts to the historicist of why the past
s0 binds us.

Moreover, Sager needs to tell us why the framers’ textual intentions bind us
but their semantic intentions do not. Or, going in the opposite direction, why
are we not bound only by the marks they intended rather than their text, marks
that we could turn into a language and text of our choosing and whose mean-
ings would be more conducive to justice-seeking? If authored intentions bind
us not only to marks but also to an English text, why do they not bind us all
the way down to specific intended meanings? And if they do not bind us all
the way down, why do they bind us at all, even at the level of marks?

Near the end of his contribution, Sager hints that, for the United States
Constitution at least, the historicist/justice-seeking dilemma may not exist.
For he says that “the framing constitutional generations |were] . . . speaking
at a high level of moral generality or abstraction in the liberty-bearing provi-
sions of the Constitution.” In other words, theiwr intention was so general as o
be translatable as “Do justice as you see it.” We can be both faithful to history
and unconstrainedly justice-seeking in constitutional interpretation. We need
not choose between the past and the present.

Jeremy Waldron's central concern is the conflict between constitutionalism
and democratic decision-making. Waldron quite correctly argues that consii-
twtionalism 1s not democratic even if it is established democratically. Like-
wise, a democratic delegation to the courts of the power to invalidate legisla-
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tion in the name of rights does not make such judicial invalidations demo-
cratic. Moreover, the fact that we accept the legitimacy of these systems, even
when they thwart our democratic judgments, does not make such systems
democratic in Waldron's eyes.

Now | do not read Waldron as arguing that democratic decision-making
about matters of justice 15 itself a principle of justice that is lexically supenor
to all other principles of justice. Such an argument would, of course, under-
mine constitutionalism, but it is surely not self-evident. Would two thugs
have a right to take my property - and would I have no right to resist — merely
because they were two and I am but one?

In any event, Waldron does not explicitly make the argument that demo-
cratic decision-making always trumps all other principles of justice. What,
then, is the source of his democratic complaint against constitutionalism?

Waldron does not distinguish among the following ways that constitution-
alism might thwart current majorines:

(1) We might have, as Sager suggests we do have in part, a constitution that
directs the judiciary to determine our moral rights and to impose those
rights despite their legislative rejection. That version of constitutionalism
would be a judicial aristocracy. We might accept such a system, even as it
thwarted our democratic judgments, perhaps because we trusted judges
more than legislatures on the ground that the judicial process is more con-
ducive to arguments of principle and hence to ascertaining where justice
lies, or on the ground that judges are less subject to political akrasia (suc-
cumbing to pressures to depart from justice).

(2) We might have our rights determined by past majorities and entrenched
against present majorities, a system that we might now accept even if the
rights so entrenched are not ideal under anyone’s political morality. We
might accept those rights over present democratic outcomes if they are
good enough and if present democratic bodies are subject to political
akrasia or to the problems of social choice associated with Kenneth
Arrow.' That is, we might prefer the menu of rights the framers left us to
the menu that shifting majorities would produce.

Under the system of rights entrenched by past generations, we need to
distinguish four variants for handling cases where it is not clear what
rights were established by the constitutional framers:

{2a) We could have a system in which the legislature, by majority vote,
determined the historical question of what the framers intended. The
decision would be democratically made, but it would not be a deci-
sion about the present majority’s views of rights,

(2b) We could have a system that left the historical meaning of unclear
rights to the courts.
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(2c} We could have a system in which, when the framers were unclear
about rnights, the legislature resolved the lack of clanty by reference
to its own judgments about rights, and not by reference to historical
evidence of what the framers intended.

(2d) We could have a system in which, when the framers were unclear
about rights, the judiciary resolved the lack of clarity by reference to
its own judgment about rights, and not by reference to historical evi-
dence.

Both system (1) and system (2) are undemocratic in Waldron's terms. Un-
der system (2), only vanant (2c) satisfies Waldron's conception of democracy,
and it operates within the undemocratic bounds set by the clear rights estab-
lished by the constitutional framers.

The system that is generally understood to be authoritative in the United
States is that described by (2b). One could accept (2) for reasons previously
given and still reject (2b) in favor of (2c), the most democratic version. That
15, we might agree that the clear rights bequeathed us by the constitutional
framers are superior to those that would most likely arise through pure demo-
cratic decision-making and vet not accept those other rights bequeathed us
that we do not presently understand.

On the other hand, if the rights bequeathed us are for the most part clear —
and if we believe that the marginal applications that are unclear will not be se-
riously misguided, perhaps based on the evidence provided by the clear appli-
cations — then we may still prefer the historical inguiry to current judgments
as the method for clarifying the rights. And given the nature of courts and leg-
islatures, we could surely prefer that courts undertake the historical inguiry,
{2b), rather than that legislatures do so, (2a).

Parts of Waldron’s argument against constitutionalism appear to be di-
rected at judicial supremacy on questions of what rights we have (as opposed
to what rights the constitutional framers entrenched as a historical matter). In
other words, these parts of the argument respond to systems (1) and (2d) but
not to the other possibilities.

Still other parts of Waldron's argument subtly shift from one system to an-
other. Thus, he descnibes a shift in views about rights from the constitutional
founding at time, to the decision of a legislative majority at time, to the deci-
sion of a judicial majonty at ime,. His critique of judicial supremacy works
much better, however, if the judicial decision at time, s on the same issue as
that raised in the legislature at time, and by the founders at time . That would
be true if the system were (2d), for example. That would not be true, however,
if the system were (2b), for in that system, the judicial decision, unlike the
founders’ and the legislawre’s, 1s a historical one, not one involving the
court’s own views of political morality.
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At other points, Waldron’s comments about precommitment, although cor-
rect as far as they go, misdescribe the situation in constitutionalism. For if we
now accept the metaconstitutional norm that makes what we judged rhen to
trump what we judge now, then we, not some third party, are holding our-
selves to our earlier commitment. Why should we do so? For the usual rea-
sons about political akrasia, Arrow’s problem, and so forth discussed earlier.

Finally, even democratic decision-making requires some entrenchment
against the democratic will. For example, democratic parliaments would find
it highly desirable to have a rule - an entrenched one - saying that those who
lose a legislative baitle over the enactment of a law may not reintroduce the
1ssue immediately. Indeed, 1t might be desirable to have an entrenched rule
against reintroducing the issue during the same legislative term, perhaps with
an exception when reintroduction is favored by a supermajority. Those rules,
however, differ in degree but not in kind from the constitutionally entrenched
rules that Waldron anacks.
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.. . Originalism in constitutional law is Fred determining the rules for our club. If there is
some fact of the mater based upon Fred's psychological states about what he determined
those rules should be, and he intended that the document he gives us communicate those de-
terminations, then our rules are the determinations Fred recorded in that document. In all the-
ories of constitutional interpretation, the model remains the same. As our preconstitulional
norms change, only Fred's identity changes, And although our preconstitutional norms can
change the identity of Fred - say, from the Constitutional Convention to the state ratifiers to
a hypothetical average user of English in 1787 (or in 1995) - and can limit Fred’s authority in
various wavs = say, by treating the authoritative Constitution as that document in the Na-
tional Archives minus the Second Amendment — we cannot eliminate Fred - some Fred - al-
iogether.

So once we have determined who Fred is in our constitulional scheme — whose determina-
tions are supremely authoritative - it follows wmologically that Fred's determinations are
supremely anthoritative. It is redundant to speak of that Fred's original determinations.

Now, the Framers might be Fred. Or the Ratifiers might be Fred, Or an average speaker of
English in 1787 might be Fred, except when a 1787 dictionary and grammar do not produce
single answers or prodece absurd ones, in which case the Framers or the Ratifiers might be
Fred. So it all boils down to, “Who is Fred ™"

In the fooinote 1o the last sentence just guoted | wrote:

Here iz a thombnail account of constitetionalism that provides a context for the “Who is
Fred?” problem:

. We have a state of moral uncertainty. Either we disagree about certain moral norms, or
we agree about them at a certain level of generality but disagree about what they demand
al a more concrete level.

2. We need to resolve this moral uncertainty by accepling as suthoritutive certain methods
for resolving the oncertainty.

3. A particular set of norms of authority - norms that prescribe the anthoritative practice re-
ferred to in 2., that is, preconstilulional norms, presuppositions, mles of recognition,
groundnorms = becomes accepted, because we all agree that i is the morally best such
. » . |82t of norms)] upon which we can agree in our state of moral unceriainty.

4. [Those norms) . . . of authority describe “Fred."” For purposes of resolving our moral un-
certainty, Fred might be the aciual determinations of what ooght o be done by the
Framers, or by the ratifiers, or by the public {what the words in their context would have
meant to an average person al the time of ratification), and s0 on.

5. Because 4. might be uncertain, our norms of anthority might designate an authoritative
interpreter = for example, the Supreme Court. The norms of authority would also resolve
the question when and over whom the authoritative interpreter is authoritative (for exam-
ple, does the President have to follow the Court in cases on all fours with the case the
Court has decided?).

&. Because an interpretation of 4. per 5. might differ from a later understanding of 4., we
also need norms of authority for resolving the conflict between precedent and Fred - for
example, Fred trumps precedent, precedent trumps Fred, or Fred trumps precedent, but
only under certain circumstances. (If precedent can trump Fred. then we really have two
Freds — Fred the interpreted and Fred the interpreter — and our norms of authority dictate
how these Fred versus Fred conflicts should be resolved.

7. Our norms of authority could limit Fred's and the interpreter’s authority on substantive
grounds — for example, the Constitution or constitutional precedents are anthoritative un-
less they are too unjust, In this way justice can enter as a limir on authoritative practices.

B. But, fustice cannct be weighed in the balence alongside authoritative praciices becouse
Justice and authorilaiive practices are rorms of different ontological rvpes, Justice be-
longs to the realm of merality. Authoritative practices are posited, and the contents of
their prescriptions are marrers of fact.

9, One can ask whether one should follow Fred or follow justice. But if one does so one
confronts the paradox of authority: Fred's authority was a morally required response to
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moral uncertainty. That is, we all agreed, whatever our moral views, that it was morally
betier o have Fred and Fred's authority 1o deal with moral uncertainty than o have no
moral authority. If we now ask whether we morally ought 1o follow Fred or follow
morality, the latter will be what we morally ought 1o do, but morality also dictated that
there be Fred,

10, We have a constitutional crisis if we cease to agree over our norms of awthority, that is,
over who Fred is. That seems 1o be our corrent situation, We do not agree about whose
Constintion is authoritative, or about the authority of precedent, the role of substantive
morality, and so forth.

Ll. Bus, we may have a second order norm of authority that we all do agree upon that re-
solves first order disagreement about norms of authority. That rule might be, “Whatever
the Supreme Court decides about who Fred is is authoritative,” In this case, the real Fred
for the rest of us is the Supreme Court, though for the Supreme Court, Fred is someone
else,

Id. at 326 n. 17.

12 See Larry Alexander, All or Nothing at All7 The Intentions of Authorities and the
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American Constitutionalism
RICHARD 5. KAY

As the twentieth century comes to a close, the tnumph of constitutionalism
appears almost complete. Just about every state in the world has a written
constitution. The great majority of these declare the constitution to be law
controlling the organs of the state. And, in at least many states, that constitu-
tion 15, 1o fact, successfully invoked by couris holding acis of the state invalid
becanse inconsistent with the constitution.! This development is generally
thought to be a tribute to an especially American idea.? Although there is con-
siderable variation in the substantive contents and structural machinery of
constitutionalism in various countries,” the central idea, forged in the Ameri-
can founding, of public power controlled by enforcement of a superior law is
present everywhere constitutional government is proclaimed.

In this essay | hope to elaborate what [ take to be the essential premises of
that idea. | do not mean that these premises are always reflected in the actuoal
practice of constitutionalism in the United States or elsewhere. But I believe
they continue to provide the indispensable ideological supports on which
every exercise of authority in the name of the constitution rests, even when
such an exercise of authority is, in fact, inconsistent with them.

[ find these premises neatly summarized in the sentence with which Walton
H. Hamilton opened his article entitled “Consttutionalism™ in the 1930 Ency-
clopedia of Social Sciences: “Constitutionalism 1s the name given to the trust
which men repose in the power of words engrossed on parchment to keep a
government in order,”™ Hamilton, as the balance of his article makes clear. re-
garded that trust with an amused contempt. An economist at Yale Law School
who had no formal legal education, he was one of that group of skeptical aca-
demics who were creating the jurisprudence of American Legal Realism.’
Hamilton applied to constitutionalism the same “cynical acid™ that the real-
15Ls apphed to the idea of constraining rules generally. He mocked, as inevita-
bly futile, any effort to translate fixed constitutional principles into genuine
restrictions on government action, referring to constitutional rules as “abra-
cadabra” and to constitunional interpretation as an “ordeal at law.™
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Hamilton's own doubis to the side, his opening description remains one of
the most succinet and telling summaries of the core elements of constitution-
alism. It also catalogs those features of constitutionalism that have been the
focus of most cnitiques of 1t as a plausible political device. I propose 1o exam-
ine constitutionalism by considering each of three components of Hamilton's
definition. And because, as he presented them, they are decreasingly prob-
lematic, [ will take them in reverse order. First, constitutionalism entails an
attempt “to keep a government in order.” This requires consideration of what
it means for a government to be “out of order,” the risks of stale power that
stir people to create constitutional limits. This, in turn, demands some aitten-
non to the ways in which human beings conceive of a good life and, given
such conceptions, o what kind of political “order” they would aspire. Sec-
ond, the means to such a result are “the power of words engrossed on parch-
ment.” This element of constitutionalism reflects a conclusion, given our
prior judgments about the proper shape of state power, that effective constitu-
tional limits require the promulgation of fixed rules, This raises such ques-
tions as the source of the rules, the manner in which they should be inter-
preted, and the costs of fixedness in terms of other social values. Finally, once
we have resolved the proper kinds of limits and the ways in which they should
be interpreted, we will still have to face the last, and most difficult, problem -
how we can translate such abstract rules into human conduct. That capacity
depends, at the end, on “the trust men repose™ in the ability of human beings
to change their behavior in response to law.

I. To Keep a Government in Order

A. Constitutional Order and the Liberal State

The theoretical justification for the creation of an independent American na-
tion included, at its center, an assumption that there existed some proper rela-
tionship between government and the subjects of government. The Declara-
tion of Independence of 1776 stated the proper ends of government. It then
asserted that a state was illegitimate when 1t became “destructive to these
ends™: Certain actions are beyond the proper realm of public power. The Dec-
laration was mainly a catalog of such actions insofar as they had been at-
tempted by the British government of North America.

In declanng a right and wrong of government behavior, and in asserting
that wrongful behavior deprived the government of a claim to obedience, the
American revolutionaries were the conscious heirs to a political theory that
had been expounded in the preceding century to justify the English Revolu-
tion of 1688-9. That event had been defended on a number of grounds, but
the version (a radical version) that most influenced the Americans posited that
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the state was lhimited in purpose to the protection of the natural rights of indi-
viduals, the rights they had sought to secure when they left the state of nature
o enter a governed society. Thas 1s the political theory most prominently as-
sociated with John Locke, and it is hard to read the Two Treatises and the
Declaration without becoming convinced of the powerful and direct influence
of the former upon the latter.®

The 1dea that the state is in need of hmitation followed naturally on the ex-
pansion of the relative role of public power in human life. As powerful and
centralized nation-states took form in the sixteenth and seventeenth centuries,
political theory emerged to explain them. Filmer and Hobbes, although argu-
mg from different premises, found the authority of the sovereign to be more
or less plenary.” In eighteenth-century Britain, this development took the
form of a king-in-parliament that was held to be vested with sovereign — that
is, unlimited — power.! By 1776 Blackstone was able to write that what Par-
liament does “no authority upon earth can undo.”"" It was partly in response
to the positing of a leviathan-state that the idea of a government of limited
purpose, and therefore of limited power. was reformulated and explicated.'?

Like their English predecessors, the American revolutionaries saw the prin-
cipal vindication of these limits in the proper distribution of political author-
ity. The seventeenth-century constitutional settlement was, essentially, a
change in the relative powers of Crown and Parliament;'? the Americans
transferred authority from distant to local government. But the logic of the
underlying notion of a properly limited sphere of public power would neces-
sarily transcend mere structural solutions. If the ultimate desideratum was the
restriction of public power to a defined realm and the consequent deference to
private persons in the exercise of their natural rights, it made little difference
if the transgressing government acted through one kind of machinery or an-
other.'* The early emergence of American bills of rights that listed kinds of
protected private conduct and did not (like the English Bill of Rights of
I688-9) merely specify some allocation of government power confirmed this
core conviction. '

English history also confirmed a second aspect of the American elaboration
of the idea of a properly defined domain for state activity. This was the as-
sumption that the form that restraint of government would take would be that
of law. Expressions to the effect that the state was a creature of the law and,
by implication, controlled by the law were regular features of English politi-
cal history, as illustrated by Bracton's remark that the king does not make the
law, but the law makes the king.'® Indeed, the great constitutional controver-
sies of the seventeenth century were, overwhelmingly, argued in legal terms.
In 1642, in the midst of his struggle with Parliament, Charles 1 had posited (in
his Answer to the Nineteen Propositions) a distribution of power that was of-
fered as a statement of existing governing law.!” Those legal disputes were re-
hearsed in the Restoration, and in 1688-9 the Revolution was justified as nec-
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essary for the maintenance of the legal constitution.'® The capstone of that
revolution was not a promulgation, but a declaration, of rights. James 11 had
lost his crown by acting “contrary to the known laws and statutes and free-
dom of this realm,” and the revolutionanies, in the declaration, sought to vin-
dicate “their ancient rights and hiberties,™ ¥

While the Declaration of Independence does not, in terms, refer to positive
law, an appeal to an English law that presumably limited the acts of govern-
ment was a substantial ingredient of the political arguments of the American
revolutionaries.® There was no tension between the claim that British policy
impinged on the colonists’ natural rights and their claim that they were being
denied the legal nghits of British subjects. Posinive law was the vehicle by
which onginally natural rights were protected.?! When the actions of the state
failed to vindicate that central purpose, but on the contrary “evince[d] a de-
sign to reduce them under absolute despotism,” the foundation of state au-
thority evaporated and further submission to it was no longer justified.

The new independent states put this pnnciple into practice by the early
adoption of state constitutions. The precise nature of the incapacity of gov-
ernments to act in ways inconsistent with their limited purposes was spelled
out and enacted as positive law. The widespread adoption of bills of rights, al-
ready noted, made clear the American conviction that the law could be em-
ployed not merely to define the structure of political institutions, but also to
fence out certain subjects from potential public regulation. 2

These two elements — first, that there is a proper and improper use of state
authority and, second, that the means of confining its exercise to proper uses
are the promulganon and enforcement of posinive law - remain the defining
features of Amencan constitutionalism. The constituttonalist instinct 1s that
the use of the collective power of society i1s a special source of danger. Con-
stitutionalism is, therefore, an expression of that view which came 1o be
known as liberalism — the idea that the relevant moral unit in political dis-
course 15 the individual or, perhaps more accurately, that the polis itself has no
moral standing independent of that of its members. A basic premise of this
outlook is that the highest human satisfaction can arise only in a life freely
chosen.?* According to Gerald Dworkin, “What makes an individual the
particular person he is is his life-plan, his projects. In pursuing autonomy,
one shapes one's life, one constructs 1ts meamng. The aulonomous person
gives meaning to his life.”* If one accepts this view of the mimmum condi-
tions for a successful life, it follows that the coercive power of the state is jus-
tified principally as far as it is a means of preserving the capacity of human
beings to define their own existences.™ Public authority exists to facilitate
that process:

[Iln the usual sense of purpose, namely the anticipation of a particular foreseeable
event, the law does not serve any purpose but countless different purposes of different



20 RICHARD 5. KAY

individuoals. . . . [O}f all multipurpose instruments it is probably the one after language
which assists the greatest variety of human purposes.®

Personal astonomy 15 prior to, indeed defines, any purpose of the state: Or, as
Thomas Paine said, government “has of itself no rights; they are altogether
duties.”’

One may contrast this understanding of the state with another that has also
had a powerful presence in Western political thought. That 15 the 1dea that the
state exists to pursue substantive objectives which are held exclusively by so-
ciety in iis incorporated form, apart from those held by individuals and pni-
vate groups. Michael Oakeshott called this kind of association universitas and
contrasted it with societas, in which the association is merely instrumental to
the achievement of the particular ends of its members.*® The latter form of as-
sociation is essential to his idea of a “rule of law™ state, one involving “recog-
nition of the awthority of known, noninstrumental rules.”™ The alternative
state, premised on some collective purposes, is, on the other hand, “a ration-
ally regulated cooperative engagement,” which Oakeshott identified with a
Polirzeistaar.® This term, which Continental writers on the rule of law have
employed,?! is to be distinguished from the modern English vuse of “police
state,” which refers to the repressive character of a totalitarian regime.
Oakeshott calls it a “benign conception of the state.”?2 [t is related to the
broader use of “police” in terms like “police power.” Both usages, however,
share a reference to the state as something with purposes of its own, and the
darker version tells us something about the dangers such an idea holds for the
advocates of liberal constitutionalism.

This distinction may be put in sharper relief by considering recent attempts
to view consiitutions and constitutional law mainly as instruments for facihi-
tating a mode of political discourse in which the good is sought in collective
decision-making and polincal association.®® Contemporary exponents of this
“republican™ outlook do not, to be sure, suggest thal the interests of individu-
als are to be submerged in the interests of the state. Indeed, they embrace a
picture of constitutional restraint not unlike that inferable from liberal
premises. But they understand such restraint on state behavior not as a prereg-
uisite to personal self-determination, but as necessary for authentic public de-
liberation and decision.’ The differences between this denvatnon and the
more conventional understanding are significant. It may make a difference in
the operation of a constitutional regime whether private rights are a means to
effective political association or whether political institutions are a means of
realizing private rights.

This theme of republican virtue was a substantial one in the political
thought of the founding period.® Sall, it is hard to maintain that what the
early American constitution-makers did was meant principally to optimize the
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manner and effectiveness of political decision-making. They rather explicitly
intended their specification of governmental institutions to be not merely a
way of enhancing public deliberation and of expediting collective action but,
in significant part, a techmgue for thwarting them. The founders attempied to
check political overreaching by creating a division of powers. They employed
what they understood to be the psychology of power. Ambition, in Madison’s
well-known phrase, must be made to counteract ambition.* The enactors un-
derstood these structural features of constitutionalism to be complementary to
the more direct limitations of power represented by bills and declarations of
rights.*” This understanding was explicit with respect to the United States
Constitution of 1787-9, The principal response to the critics of that document
who based their opposition on its failure 1o express a bill of individual rights
was that the same purpose was served, as well or better, by the enumeration of
exclusive powers, “The Constitution™ itself, said Hamilton, is “to all intents
and purposes a bill of nghts.”* This design tracked almost perfectly what has
become a central feature of liberal constitutionalism, the assumption that pri-
vate action 1s, “in principle, unlimited” and that all impimgements on it “are to
be regarded as exceptions.™™

This 1s not to say that the only object of protection of constitutions was the
individual human being. De Tocqueville recognized early in the history of the
United States the importance of groups and associations of every kind.*® The
freedom to associate and act collectively is itself a natural and important con-
sequence of constitutional limitations. The unique subject of constitutional
restraint is the state, which is unlike every other human institution. As a prac-
tical matter, of course, the state is, save In extraordinary sitwations, the holder
of formidable powers of compulsion. More to the point, the theoretical claims
of the post-Hobbesian state include plenary authority over every act within its
jurisdiction and the exclusive and ultimate right to employ physical force to
accomplish its objectives. Every other actor in the polity is subject to re-
straints created and enforced by the state. However, the state, as the holder of
legislanve power, 1s itsell subject to no constraint but that of the constitu-
tion.*! The constitution must, then, be understond as a protection for every
potential subject of state authority — individuals, families, groups.** {(When
the 1787-9 Constitution was drafted and ratified, the subjects whose auton-
omy was to be protected were, mainly, the individual states. For the purposes
of that enterpnse. the states stood 1n relation to the new national government
as the individual or private association stood to the unitary state. )

To take this perspective it 18 not necessary to assume, as some writers have
argued, that nghts of individuals and associations are in some sense “pre-
political.™ Quite to the contrary, the idea of preserving autonomy through
the imposition of rules on the state presupposes that the planning and acting
that are to be protected must take place in a social environment. The value
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central to this understanding of the relative role of public and private author-
ity is not mere independence but, as Neil MacCormick put it, “independence
m interdependence, independence in community,”** Therefore, no constitu-
tion supposes that public authority is an unqualified evil. Locke's hypothe-
sized state of nature was no desert island but an mhabited community. But in
such an ungoverned society 1t was impossible for the inhabitants to protect
their natural rights eftfectively, to rule their own lives — thus “governments are
instituted among men."43

B. Constirunional Order and the Rule of Law

Constitutions restrict the reach of the state by a proper specification of what it
may and may not do. They may do this by defining an exclusive grant of pub-
lic power and/or by removing from its control certain favored privaie activi-
ties. But they achieve their more general aim of reducing the danger from the
state in another way as well — one unrelated to the particular set of powers and
rights set out in them. The existence of any a prion statement of the scope of
state power “keep[s] a government in order.” Any particular exercise of
power is less threatening if it occurs within preexisting known limits. In fact,
a constitutionally defined government with exiensive granted powers 15, in
some ways, less dangerous than a weak government whose powers are not de-
fined by prior law.

The advantages of dealing with predefined power are akin to those more
generally associated with the “rule of law.” Joseph Raz has identified a cluster
of propositions generally associated with that idea:

1. All laws should be prospective, open, and clear. . . . 2. Laws should be relatively
stable. . .. 3. The making of particular laws . . . should be guided by open, stable and
clear general rules. . . . 4. The independence of the judiciary must be guaranteed. . . 4

While an enacted constitution 15 not indispensable to the creation of a regime
adhering to these propositions, the presence of such a constitution extends
these features to the lawmaking power itself.*? The capacity for personal self-
determination is protected if the sources of potential interference with that ca-
pacity are known in advance. Personal anionomy consists not merely of free-
dom of action but also, critically, of the capacity to plan actions over time. A
central danger of state regulation is its power to wipe oul the planned results
of personal deciston. The ability to predict when such authorty will, and,
more important, when it will not, be employed permits the making out of a
space for planning and undertaking actions with some confidence that they
will be allowed and that their results will be permitted to stand.*®

We can put the same conclusion another way. One of the most serious in-
juries the state can inflict on its subjects is to commit them to lives of perpet-
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ual uncertainty. Our picture of the totalitarian state is associated with the sur-
prise knock on the door that can come on any day at any hour, by the threat of
punishment for the violation of standards of conduct that were different or un-
known before enforcement, with official behavior that is uncontrolled by any
preexisting patterns or restraints, This kind of existence is like a journey, full
of dangerous obstacles and risks, undertaken in total darkness. The political
writers of the founding generation quoted Montesquieu: “Political liberty
consists in security, or at least, in the opinion we have of security.”*

The character of these concerns, and the way in which constitutional rules
respond to them, may be made clearer by imagining the situation of two peo-
ple shipwrecked on a desert island. Caliban is powerful. He is also impulsive,
violent, and selfish. Prospero is weak and old and terrorized by his compan-
1on. He lives his life at Caliban’s whim. Where he goes, what he does, what he
has are all subject to interruption and destruction at any time. Assume, how-
cver, that Caliban has one moral capacity, the ability to keep promises. If Cal-
iban can be prevailed on, in a moment of sympathy, to promise not to enter a
certain physical space, or not to mjure Prospero at certain times, or to an-
nounce his approach when he comes near, or to forgo one or two particularly
offensive forms of maltreatment, Prospero’s life will be profoundly im-
proved. This will be so even if we concede that in every other way Caliban re-
mains as vicious as ever. Such an improvement will, moreover, be superior to
one in which Caliban agrees merely to consider Prospero’s interests before
acting, even if he does consider those interests and actually refrains, from
time to time, from imjuring him. Prospero might prefer the former reform
even if he knew that, in a given period, Caliban would interfere with him
more often that he would under the latter. Only in the first case has Prospero
acquired the capacity, however limited, to live according 1o plan.

The special virtue of constitutionalism, therefore, lies not merely in reduc-
ing the power of the state, but in effecting that reduction by the advance im-
position of rules. The affimty of the American constitution-makers for limita-
tion by law made this combination natural to them. When Walton Hamilton
spoke of the need to keep government “in order,” he touched (albeit inadver-
tently) on this cntical feature. The advantage of the use of a pnori legal rules
to define the sources, procedures, and extent of public power is that it imparts
to that power some minimum of orderliness, of regulanity, and thus makes it a
thing capable of being rationally known. Those rules state attnibutes of public
action that make such action valid or invalid. Individuals may then focus on
the presence or absence of such attributes in potential state action that might
impinge on their plans.® The availability of such defined criteria substan-
tially simplifies the estimation of potential state interference. The subject
thereby acquires a greater ability to place every planned action in one of two
categornies, one subject to undoing by the state, the other immune to such au-
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thority. And within that second category, however narrow, @ person may con-
struct his or her own life.

C. Constitutional Order, Public Action, and Democracy

The personal liberty and order facilitated by a constitutional regime are not
the only values that might be given consideration in designing a government.
[ have already noted an alterative conception of the state as the means to ac-
complish corporate goals rather than to facilitate private planning. Even if we
give priority to private planning and action, we might think that the condi-
tions of modem life require extensive public intervention to supply the mini-
mal material preconditions of private self-determination or to provide the
necessary coordination for such plans to have a chance to succeed.™ In either
case the fixed quality of constitutional rules entails substantial costs because
it makes it impossible for the state to respond to such changes in circum-
stances. This 15 an aspect of all regulation by rule that, by defimition, pre-
cludes reference to all of the individual features of any case governed by the
rule. To embrace constitutionalism is to concede the costs of suboptimal pub-
lic responses to change as an acceptable price to pay for the security obtained.
Constitutionalism is risk-averse in the sense that it prefers the awkwardness
of ngidly bound state action to the possibility that government will overshoot
the mark in dealing with new circumstances and thus needlessly restrict pri-
vate action.*? That may, in fact, be an especially worrisome hazard in a demo-
cratic regime where a government will be especially valnerable to the appeal
of short-term considerations of collective welfare at the expense of the liber-
ties of individuals and minorities. ?

Therefore, | am unable to agree with the notion of constitutional interpreta-
tion suggested by Joseph Raz in Chapter 4, this volume. He posits that both
continuity and innovation are moral qualities in the governance of a society, It
follows, as a matter of political morality, that judges may be obliged to re-
guire or forbid state actions in ways not provided for by the original enactors
when “the need to improve the law is greater than the need for continuity on
the point, and when there is an interpretation that improves the law.™* Such a
policy commits the ultimate judgment on the propriety of innovation to the
judges and, while it contemplates judges sensitive to the value of continuity
as well as change, 1t effectively replaces the “hard"” limits of fixed rules with
the more malleable restraint of judicial balancing. In some ways it is atirac-
tive 1o substitute a conscious and intelligent human judgment for the dumb
and insensate abstractions of preexisting rules, but, for reasons already articu-
lated, the risks of that substitution are exactly what animates constitutional-
ism in the first place.’s It is true, as Raz notes, that there is a sense in which
the effective constitution in a regime of regular judicial improvements is the
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“same” constitution as that originally enacted.*® But, if we are concerned with
stable and knowable rules that allow vs to distinguish permissible from poten-
tially regulable conduct, which, as I have argued, is the point of constitution-
alism, it is guite certainly not the same constitution. Indeed, in such a regime
there 15 no identifiable consttution at all, merely a practice of constitutional
interpretation.

Constifutional obstacles to state flexibility may be valuable even in a state
premised on the achievement of collective objectives. Long-term social ob-
jectives might be better approximated by adherence to more or less perma-
nent rules than by a series of infinitely revisable decisions. To the extent that
the state objectives rely on private actions, an unpredictable political environ-
ment may chill them. Even the actions of the government itself require some
assurance of permanence to have an effect. To make a state constantly vulner-
able to total redefimtion 15 to “introduce an element of nervous hysteria into
the heart of democratic politics.”™¥ Just as with private parties, the state re-
quires some stability if it is to carry out any chosen policy.

Similar considerations are relevant 1o the objection to constitutional rule
based on its supposed inconsistency with democratic government. The most
familiar example of the operation of constitutional rules is the judicial vali-
dation of unconstitutional acts of the legislature. It should be stated immedi-
ately that the preference for a constitutional regime depends on an implicit or
explicit judgment that self-government, immediate or long-term, is not a pre-
emptive value. In its strongest form the argument for democracy supposes
that what is democratically chosen should be effected simply because it is
democratically chosen. Admittedly, in the prevailing political culture, the ap-
proval of elected representatives lends critical legitimacy to public decisions,
Yet, at bottom, such democratic legitimacy depends on nothing but its source
and 1s, In that sense, a spectes of what Weber called charismatic legitimacy.
As such, by itself, it 1s urational and arbitrary and, therefore, in direct contra-
diction to the core objectives of constitutional government.™ The framers of
the Umited States Constitution were no less wary of arbitrary power 1ssuing
trom a legislature than from any other source.™ When hedged with formal
rules for its exercise, the extreme potentialities of this charismatic democratic
authority are tempered, domesticated, by a rational-legal authority.

It is possible to conceive of democratic decision-making not as an indepen-
dent and supreme source of political legiimacy but merely as a component of
the liberal state. We may regard it as a sensible complement to constitutional
rules. Confiding the necessary powers of government to & periodically elected
legislature provides a further safeguard against public action in that it reduces
the likelihood that the state will undertake measures that threaten the libenty
of the population.® Nevertheless, as the American constitution-makers well
understood, legislatures could be foolish, venal, even tyrannical, so that the



26 RICHARD 5. KAY

restraint of limiting rules was still desirable. Even a sober and virtuous legis-
lature could not be counted on to act within the kind of predictable limits that
could be effected only by the establishment of a fixed constitution.

Even if we accepted the political priority of democratic legitimacy, it
would not be obvious that a regime of constitutional rules conflicts with it
This follows, even more clearly, from reasons already considered in connec-
tion with the more general objection to the rigidity introduced by constitu-
tions. The idea of democratic decision-making involves multiple and, per-
haps, contradictory meanings. There is no single specification of whose
assent confers democratic legiimacy on a decision. The Amencan enactors
thought the confirmation of the state ratifying conventions made the Constitu-
tion an act of “the people” in a way to which no mere legislation could as-
pire.® More recently Bruce Ackerman has argued that only on occasion can
the people muster the intensity sufficient to express themselves on basic con-
stitutional guestions.®® In addition, it is unclear over what period democratic
decision is to be respected. One function of constitutional rule is to maintain
the conditions and institutions of democracy for the future: "By means of a
constitution generation a can help generation ¢ protect itself from being sold
into slavery by generation b."% Finally, genuine democratic deliberation re-
guires some background stability with respect to the basic characteristics of
the state and society in which it operates. What does it mean democratically
to estabhish a rule in a world where every procedure and institution is subject
o immediate and total change, where the very arena of collective choice is
undefined %3

The choice of a constitutional regime thus assumes an ordering of values. It
does not exclude atiention to the vtility of collective action and the propriety
of democratic decision-making. But it requires the accommodation of those
values to the overriding objective of ensuring that human activity can be un-
dertaken in a political environment that has a mummally acceptable degree of
clarity and stability. This liberal conception of the state scems especially con-
genial to a society in which a plurality of culwres and ethics must coexist. In
a community with a uniform conception of the good life, private happiness
might be nurtured by public means. In such a situation, as Michel Rosenfeld
has noted, “there would be no palpable need o separate the governors from
the governed.” Once that unity disappears, however, some definition of
private and public spheres becomes essential. The determination of the pub-
lic sphere must take account of the diversity of views in the population. The
responsibilities commitied to the state need not be without substantive
aim. (The creation of public institutions that protect private liberty of action
is itself a collective aim.) Sull, to the extent that those aims must reflect
what Rawls refers to as an “overlapping consensus” of the various value sys-
tems present in society, it is natural to expect that rules and institutions vindi-
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caung the formal, rule-of-law wvalues will be the state’s outstanding fea-
tures.®” Agreement on a limited number of constitutional rules, with restricted
substantive content, supporied from various, and possibly sharply antagonis-
tic, moral-political viewpoints, improves the prospecis for a stable pluralist
society. ™

D. Conclusion

Central to constitutionalism, as | have defined it, is security. Effective liberty
requires assurance as to its duration and extent. Put another way, constitution-
alism aims to invest at least some aspects of life with a promise of psycholog-
ical repose.™ There is a popular misconception about the defects of the legal
world depicted in Kafka’s The Trial. A system thick with rules and regula-
tons 1s disparaged as “Kafkaesque™™ and, indeed, a proliferation of ditficult
and contradictory rules may obscure more than it reveals. Yet the terror of The
Trial 1s that intrinsic in a world where rules do not exist or do not count.
Joseph K has nothing to rely on.™ It illustraies the kind of society in which
the power of the state 15 not defined — the kind of society that constitution-
makers wish to reform. In a much-quoted passage, Grant Gilmore said that
“[t]he better the society, the less law there will be. In Heaven there will be no
law, and the lion will he down with the lamb. . . . In Hell there will be nothing
but law, and due process will be meticulously observed.”” If so, for the rea-
sons discussed, for mortals at least, Heaven may be a fearful place.

IlI. Words Engrossed on Parchment

A. Written Rules as Instruments of Restraint

To say that constitutionalism necessarily entails the creation of prior rules 1o
define and limit the power of the state 15 to invoke some fixed verbal formula-
tion of those rules. A legal rule that cannot be stated is no rule. The medium
by which the formulation is preserved and communicated is not crucial. It
could be oral or electronic, but for the founders of the United States Constitu-
tion, of course. it was wnitten. They referred incessantly to the desirability of
written instruments of government. One wrote in 1776 that “all Constitutions
should be contained in some written Charter.” In Marbury v. Madison, Chief
Justice Marshall referred 1o “what we have deemed to be the greatest im-
provement on political institutions, a written constitution.””™ Ten years earlier
a Virgima judge had writien that “with us the Constitution is not an ideal
thing, it has a real existence; it can be produced in a visible form,”7

For that founding generation, writtenness was attractive because it fixed the
rules. Such 1deas as “fundamental principles of government™ and natural
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rights were subject to endless disputation. A written rule narrowed, if it did
not eliminate, differences as to its meaning. In his well-known judgment in
Calder v. Bull, Justice Iredell disparaged the i1dea of referring challenged acts
to the criteria of “natural justice which are regulated by no fixed standard.”
The point of the Constitution was “to define with precision the objects of the
legislative power, and to restrain its exercise within marked and settled
boundaries.”’ In another expression, Iredell linked the precision of constitu-
tional rules with their tangible written quality: The Constitution was not “a
mere imaginary thing about which ten thousand opinions may be formed.™”
In Marbuwry, Marshall made the same association: “The powers of the legisla-
ture are defined and limited; and that those himits are not mistaken, or torgot-
ten, the constitution is written.””® In the same year Jefferson wrote that “[ojur
peculiar security is possession of a written constitution. Let us not make it a
blank paper by construction.”™

Considenng this history, it is tronic that some modern commentators have
seized on the written nature of the Constitution as the basis for arguing that it
15 incapable of yielding rules sufficiently determinate to effect real limits on
the state. Drawing vpon relatively recent writing in the philosophy of lan-
guage and literary criticism, these authors deny that language use 15 capable
of communicating a determinate meaning. Every text is strewn with inher-
ently ambiguous, indeed self-contradictory, tropes. It 15, moreover, impossi-
ble for a reader to puzzle oul the text’s one “correct™ interpretation. There is
no such thing as an independent text, author, or reader. All are linked in a sin-
gle and inevitably seif-referential social practice. The destructive power of
this outlook is total:

It calls into guestion and explodes our faith in the author (someone who is in com-
mand of language and creates the text); in the text itself (a stable entity that vields sta-
ble meanings). in interpretation (an activity that aims o extract univocal meanings
from texts); and in literary, caliural, and other [we might add legal] kinds of lnstory (a
story or narrative that “progresses”™ from one period to the next). 5

Applying this idea to law, one not atypical exponent says, “Each attempt to
fix meaning is belied by the dependence of meaning on language.™!
Whatever the merits of this way of perceiving linguistic expression for lit-
erary critics, its implausibility as a description of the practice of reading and
writing texts in general and legal texts in particular is plain.®? It is at odds with
the evervday successful verbal communication we all experience. With re-
spect to the efficacy of legal communication, parties contract and then {(usu-
ally) behave 1n the ways sought to be prescribed in the contract; legislatures
reduce speed limits and motonsts (generally) slow down; judges hand down
sentences and defendants (almost always) go to prison. Scholars propound
theories of interpretation and others agree with them or denounce them. In-
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deed, this claim may be one of those “operationally self-refuting proposi-
tions” described by John Finnis as “inevitably falsified by any assernon of
them. ™ If it were valid, any discussion of the character of constitutional-
ism (not to mention any discussion at all) would be futile. A limitation im-
posed by unknowable rules is indistinguishable from the total absence of
rules. This would, to use Marshall’s words again, “reduce| | to nothing what
we have deemed the greatest improvement on political institutions, a written
constitution.”s

B. Meaning, Texi, and Intent

One need not, however, embrace this extreme view of the impossibility of lin-
guistic communication to share Walton Hamilton's skeptical view of the ca-
pacity of words to limit public power. Even if every vuse of language cannot
mean everything, words, taken by themselves, may denote more than one
thing. This idea — that there is a range of meanings of which constitutional
words are capable — seems to present the possibility of an attractive compro-
mise between the benefits of flexible state authority and the security of hard
and fast restrictions on its exercise. A court interpreting constitutional rules
may adapt the powers of government to the changing needs of the polity, but
only within the play allowed by the possible meanings attached to the words
of the rules by the (changing) conventions of the language ® The United
States Constitution, on this reading, provides an especially fertile source for
varying constitutional meaning. Phrases like “necessary and proper,” “faith-
fully execute,” “freedom of speech,” “due process.” and "equal protection™
provide a clear opportunity for, if not an invitation to, such a judicial re-
sponse. Thus, Justice Jackson described one task of the Supreme Court as
“translating the majestic generalities of the Bill of Rights, conceived as part
of the pattern of liberal government in the eighteenth century, into concrete
restraints on officials dealing with the problems of the twentieth century. ™
There is, however, a serious objection to this understanding of the limits
imposed by constitutional rules, It assumes that the limits on the state are
somehow associated with the words of the text considered apart from the his-
tory of their adoption. But the capacity of words engrossed on parchment to
keep government in order depends on more than the physical location of the
relevant words in a document calling itself the Constitution. The choice of po-
litical actors to change their behavior in response to constitutional words 1s
(as will be further explored in the next section) a political phenomenon. What
is it in the fact of constitutions that induces the desired conduct? It must be
something about the historical fact of constitution-making that commends its
product to those whom it is supposed to influence. In Chapter 2, this volume,
Frank Michelman rightly emphasizes the widely shared assumption that the
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Constitution gets its authority because it 1s a “designed creation| | by respon-
sible human authors . . . law]| | that lawmakers legislate. . . . No one, 1o para-
phrase Walter Benn Michaels, would pay attention to a constitution “if every-
one thought it had been put together by a tribe of monkeys with quills.”™’

We can describe the quality that makes a constitution (or any law) seem
worthy of being obeved as “legitimacy.” For most law, in an established legal
system, legitimacy is conferred by another rule of law, one granting lawmak-
ing power to the legislator. A constitution, on the other hand, usually is legit-
imized not by promulgation according to preexisting law® bul by a widely
shared political consensus as to the nature of the constituent authority in a
polity.® The constituent authority in the United States in the constitution-
making period, as far as its exact features are concerned, was, and no doubt
still is, a highly controvertible matter, Nevertheless, its broad character has
been shown fairly clearly. The Constitution took its authority as the act of the
“people.” By the time the United States Constitution was being written and
ratified, the idea of some abstract model of properly arranged and balanced
state powers had given way to the view that the people had sweeping author-
ity to specify the forms and limits of government power.™ This understanding
1s reflected in the declarations of rights of the earhiest state constitutions.®!
Throughout The Federalist are frequent appeals to the consent of the people
as the foundation of government. In No. 22 Hamilton called that consent “the
pure original fountain of all legitimate authority,” and in No. 46 Madison re-
minded the opponents of the Constitution that “ultimate authority, wherever
the derivative may be found, resides in the people alone.”" James Wilson's
description of the relationship between constitutions and the people sums up
this view:

From [the people’s] authority the constitution originates; for their safety and Telicity it
is established: in their hands it is as clay in the hands of the potter: they have the right
to mould, to preserve, to improve, to refine, and to finish it as they please.™

By the time of Marshall’s opinion in Marbury, he could refer confidently to
the people’s “supreme and original will,” which organizes the government
and sets limits to its power.™

Of course, the way “the people” expressed themselves in 1787-Y9 seems in-
sufficient today. Ratification was committed 1o separate conventions called
for the purpose in the original thirteen states. Although gualifications for elec-
tors choosing the delegates to these conventions varied from state to state, the
most liberal excluded major components of “the people” conceived of in
modern terms. Even putting these limitations aside, the elections of these as-
semblies were tainted by improprieties.® Still, whatever the reality of their
representative capacity, the conventions were, at the time, understood 1o be a
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proper way, perhaps the only way, that “the people” could express their con-
stituent power. (The word “convention™ had by the late eighteenth century ac-
quired a special connotation as a legally irregular, but politically authentic
medium of popular will.)* Any deficiencies were quickly forgotien, and the
identification of “the people” as the true authors of the Constitution, as as-
sumed in Marbury v. Madison, was firmly established. This attribution of the
legitimacy of the Constitution to the authority of the “people™ as exercised in
the eighteenth-century founding appears to have continued to the present
day.”” To be sure. it is possible that this is the kind of case referred to by
Joseph Raz as one in which although “respect for the authors of the constitu-
tion is very much a living political force™ such respect has ceased to be a
ground “for the legitimate authority of [the] constitution] |."** This kind of
question is fairly impervious to conclusive empirical inquiry. Those familiar
with the ubiguitous appeals to the American founders in every kind of invoca-
tion of constitutional authority, however, are likely to doubt that we have
really severed the link between their action and the continuing potency of the
Constitution.

If the Constitution does derive its legitimacy, its power to restrain, from as-
sumptions about this historical-political act that created it, the idea that it is to
be understood in any of the various senses that might be supported by its
words as a matter of contemporary usage becomes insupportable. What com-
mands obedience is not a mere set of words, but the expression of an inten-
tional historical-political act. Any attempt to apply the Constitution’s terms in
a sense not intended by the human beings participating in that histoncal-polit-
ical act, therefore, fails to invoke the only phenomenon that marks the Consti-
tution off as worthy of obedience. Treating the Constitution as composed of
meanings unrelated o its history makes it a different text, one no more legiti-
mate for the purpose of limiting government than the constitution of another
state or the rules of major league baseball.*

It follows that the implementation of a regime of constitutional restraints
entails the interpretation and application of the fixed rules (rules committed to
writing) created by the constitution-makers and in the sense understood by
those constitution-makers. It calls, that is, for adherence to the “onginal in-
tent” of the constitutional enactors. Academic lawyers and political scientists
have hashed and rehashed the appropriateness and practicality of such a prac-
tice since the founding, and particularly intensively over the past twenty
years.'™ T will consider briefly the standard objections. First, however, 1t is
important to be clear about the role that original intentions should play in con-
stitutional interpretation if it is to be consistent with the considerations sur-
veyed in this essay. Since the principal feature of constitutionalism is its em-
ployment of fixed, a priori rules, constitutional interpretation cannot be a
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direction to decide individual controversies over the use of public power in
whatever way is thought would be most congenial to the constitutional enac-
tors. Such disputes are to be resolved, rather, by reference to the constitu-
tional rules. Recourse to the onginal intentions 15 proper in determining the
content of those rules. Once the intended scope of the rules 15 decided, how-
ever, the relevance ol the original intentions is exhausted.

This reasoning is consistent with the premises of constitutionalism can-
vassed in the preceding section. | stated at the outset that constitutionalism
depends on some a priori assumption as to the proper definition of public
power, Why then, one might ask, should a society adopt constitutional rules
solely because they express the will of the sovereign people as represented by
the constitutional founders? It is possible to relieve, if not resolve, this ten-
sion by supposing that the “people.” expressing themselves after their most
careful and solemn deliberation, are especially qualified 1o define a govern-
ment most appropriate to the core objectives of constitutionalism. If the prin-
cipal justification of state power 15 related to its capacity to supply the precon-
ditions necessary for the effective self-governance of private individuals and
groups, the specification of the exact form of governmental structures and
limitations employed might sensibly be committed to a political process rep-
resenting the broadest consensus - o the representatives of the people. '™

Several contnbutors to this volume have raised the possibility that constitu-
tional rules mayv acquire legitimacy not by association with an intentional his-
torical act but by their mere acceptance in society at a given ume. As elabo-
rated in the next section, | agree that the legal effectiveness of a constitution
depends critically on the continuing acknowledgment of its legal authority. It
15 also true that there are species of law — customary law, common law, con-
stitutional conventions — that attract such acceptance even in the absence of
any recognized moment of lawmaking. We should not, however, expect a
similar phenomenon with respect to law associated with a specific written
text — enacted law. That kind of acceptance cannot be a “brute fact™ of the
physical world. It must issue from some explicit or tacit human judgments
about political and moral right and prudential response.'™ As Frank Michel-
man notes in Chapter 2, there 15 nothing imconsistent in the assertions that law
depends on social agreement and that such agreement 15 uself premised on a
shared regard for the relevant enactors.

Constitutional rules so created will then be regarded as legiimate, as wor-
thy of obedience. We may assume that such rules, being genuinely agreed on
by such a constituent process, will represent a fair approximation of what 15
understood at that time and place to be proper functions of government. That
those rules do not represent the optimum arrangements that might be imag-
ined for the underlying purpose is an expected consequence of proceeding by
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fixed rule. And, for reasons considered in the preceding section, reliance on
fixed rules is itself an indispensable element of constitutional limitation.

C. Constitutional Legitimacv over Time

If rules, so created, are effectively to serve the aims of constitutionalism, it is
essential that they be relatively long lived. This 15, in large measure, a matter
of practicality. “[M]ankind are more disposed to suffer, while evils are suffer-
able, than to right themselves by abolishing the forms to which they are ac-
customed,”!™ and the exercise of the constituent power “is a very great exer-
tion” that cannot “be frequently repeated.”'™ But it is also mherent in the
meaning of constitutionalism itself. The utility of constitutional rules depends
on the limits they put on inconstant, and thus unknowable, state conduct. That
value diminishes as the constitutional rules themselves are subject to constant
rewrinng.

This is not to say that constitutional rules need be, or may be, immutable.
Those rules are effective only as long as they continue to be regarded in the
polity as legitimate. [ have already mentioned that this legitimacy depends on
the historical-political process from which they issue. This factor might be
called historical legitimacy. But it does not follow that any rules produced by
a process that has such legitimacy will maintain their effectiveness indefi-
nitely. Sometimes (this may be the case in the United States) the passage of
time will make the founding generation appear wiser and its constitution-
making legitimacy will be enhanced.'™ But there is also a risk that time will
eviscerate the claim of the constitution-makers to speak for “the people.”10®
Nevertheless, the inertia to which I have already referred may suffice to main-
tain the authority of a given set of rules as long as they retain a second charac-
teristic — substantive legitimacy. That is, the content of the rules - the struc-
tures, procedures, and limitations they create — must retain a minimum
political acceptability in the society. A particular specification of the powers
of the state will lose such substantive legitimacy if, because of changed cir-
cumstances, it becomes so unsuitable that the corresponding rules cannot, as a
political matter, maintain that regard which is necessary if they are to con-
tinue to control government conduct. This may be either because the original
specification deprives the state of a power that is now essential for adequately
protecting private decisions or because it grants government powers that have
become intolerable.

One response to this possibility is to provide a procedure for constitutional
amendment that can both refresh the historical legitimacy of the constitu-
tional rules and permit their substantive realignment with the political reali-
ties. But the availability of such a procedure cannot be proof against the loss
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of substantive legitimacy. If constitutional rules are to limit legislative power,
they must, of necessity, be entrenched beyond any alteration that could be ef-
fected by the ordinary expression of political will. Article V of the United
States Constitution is frequently cited as an example of such an especially dif-
ficult process.'" i 15 possible to conceive of circumstances in which the po-
litical need for constitutional change is so great as to subvert the substantive
legiimacy of the Constitution, but in which the particular pattern of political
forces favoring that change is unable to express itself in a form that can sat-
1sfy the amending formula. In such a situation the positive constitutional rules
will, sooner or later, have to give way to the more generally held specification
of the proper definition of state anthority.

This phenomenon calls for some elaboration because it is a critical, though
often ignored, aspect of constitutionalism. As noted, consttutionalism as-
sumes a right and wrong of state power that is prior (o government itself.
This model is effected by the creation of a set of entrenched legal rules that
effect a polhitical specification of that model of public authority. Sull, the
legal-constitutional rules are, necessanly, merely means for accomplishing
the proper limitation. If the underlying political judgments that inform the
constitutional definition change, the constitutional instrument no longer
serves a sensible purpose. And the result is the same when those judgments
remain constant but other changes in society make the constitutional instru-
ment obsolete as a means of achieving them. In such cases, if the positive
constitutional rules do not contain an adequate legal mechanism for restoring
a viable relationship between the constitution and the prior social 1deas about
public power, some alegal change is inevitable. Thus, consututionalism al-
ways presupposes a reserved right of revolution, %%

It is at least equally important, however, to remember that such events must
be the rare exception. If constitutions are to provide the genuine limitations
that justify their existence, they must remain fairly stable. Thus, necessarily,
there cannot be a perfect correspondence between the constitutional rules and
the ideal definition of political authority held in a society at any given time. It
must be emphasized that to say that the legitimacy of a constitution is based,
in part, on respect for the popular character of its creation is not the same
thing as to say that a constitutional regime is jusiified only by some theory of
democracy, by some notion of explicit or tacit consent, The priority of such
considerations in justifying constitutional constraint has already been consid-
ered and rejected as subordinate to the value of stable and knowable rules for
the conduct of the state. Moreover, that principal objective makes long-term
rules indispensable and, necessarily, those rules will, over time, present an in-
creasingly poor fit with the most appropriate substantive values to govern
public action. That is, at any given moment, the constitutional rules in place
will not be those that would be chosen by an equally representative and re-



American Constitutionalism 35

flective constituent process. Rather, the popular origins of the rules provide a
necessary ingredient in their achieving constitutional status and in maintain-
ing that status while their substantive content retains some minimal level of
social acceptance. Only when those rules depart substantially from important,
widely shared, and mntensely held political values can the substantive unility
of constitutional redefinition justify its costs to social peace and personal
security.

D. The Interpretation and Application of Constitutional Rules

It follows that the demands of constitutionalism in normal times require ad-
herence 1o the rules fixed in the written constitution in the senses intended by
the legitimate constitution-makers. It is sometimes argued, however, that the
determination of the originally intended meaning is not possible in most
cases. In 1ts most extreme form this argument adopts the radical critique on
the possibility of determinate language meaning already discussed. More
moderate versions do not attack the very idea of linguistic meaning, but claim
merely that the determination of the original meaning of a constitutional rule,
drafted in the distant past, cannot be accomplished with an acceptable degree
of certainty.

One aspect of this criticism centers on the fact that the rules in question are
the creations not of one person, but of groups. In the case of the United States
Constitution, the problem i1s multiplied because the enacting authonty, as
noted, was not a single assembly but a combination of conventions in the var-
1ous states. The idea of a group intention may imtially appear to be a peculiar
one. '™ [t 15 easy, however, to concelve of more than one person shanng an
identical intention. When both Susan and John sign a letter invinng Tom to
visit them, it is no solecism o say they share an intention as to the meaning of
the words used. When we speak of the intention of a group, therefore, we
mean an identical intention shared by some number of its members autho-
rized to act as the group on various occasions. We deal with such intentions
all the time. Legislatures, faculties, committees, and families make decisions
according 1o their own rules or practices and express those decisions with
words. In political bodies (and this was the case with the eighteenth-century
state conventions) it is usually assumed that a majority can act for the group.
This explanation is particularly appealing in hight of the prior discussion con-
cernming historical legiimacy. What creates that legitimacy in a regime
founded on the consent of “the people™ is the agreement of a sufficient num-
ber of people whose representative capacity makes their joint will an accept-
able surrogate for “the people” itself.

It is possible, of course, that different members of a majority attach differ-
ent meanings to the same agreed-on language. ' Yet it will be a truly unusual
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ciase where there is not & core of common meaning shared by every member
of a constitution-making majority. Differences will more normally appear
with respect to fringe applications of the language chosen. All of the constitu-
tion-makers who agreed to protect “freedom of speech™ surely intended by
the wse of the word “speech” to indicate nondefamatory spoken and wnitten
opinions about political matters. Whether a sufficient number intended those
words 1o extend to sexually explicit works of fiction 1s more doubtful. The in-
vestigation of intended meaning in this context is an inguiry into the broadest
meaning of the language chosen that is believed to have been shared by a
number of people sufficient to act for the legiimate constitution-making
group.

This statement of the manner in which the meaning of constitutional rules
should be inferred may seem to confirm the positions of those who soggest it
is a task too difficult and imprecise to provide a confident basis from which to
restrain the actions of the state. But, as a practical matter, it 1s hardly neces-
sary to investigate, one by one, the mental states of each of the human beings
involved in the constitution-making process. A good idea of the meanings en-
tertained by the relevant majority will generally be apparent from the lan-
guage chosen, the context in which it was adopted. and the character of the
debate surrounding the particular provision at 1ssue, both inside and outside
the body that adopted it.

There will certainly be cases of doubt, and that doubt will be intensified as
the historical distance between the moment of enacting and the moment of in-
terpretation becomes greater.!!! Srill, the archival evidence available will, in
the usual case, be rich enough that an honest inguiry will make one meaning
more plausible than its competitors. This is especially true given the most
likely forum in which questions of constitutional meaning will arise, namely
in a judicial contest. It 1s in the nature of such events that the question pre-
sented will be whether a particular proffered interpretation is or is not correct.
That is, the question presented will not be “What is a bill of attainder” but
“Is this a ball of attainder?” The second question can be answered only yes or
no, and one of these answers will almost always appear better than the other.
It is true that in difficult cases there will be disagreement and, to that extent,
the efficacy of constitutional rules as fixed and reliable limits on government
conduct will be reduced. But if there is a historical fact of the matter about in-
tended meaning,!'? it is reasonable to think that diligent and good-faith inves-
tigation will, over time, narrow the differences as to intended meaning.

Before leaving this subject, it 1s necessary to consider one possibility that
would make largely irrelevant the conclusion that constitutionalism requires
reference to the meaning of constitutional rules fixed by the constitution-
makers at their creation. That is the case in which the constitution-makers” in-
tention is that the mles they write down should not decide, or should not de-
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cide completely, the validity or invalidity of allegedly unconstitutional ac-
tions. There is a sense in which this is necessarily true. Constitutional rules
cannot map out and permit or forbid, in terms, every possible state action into
the indefinite future. Of necessity, the constitution-makers dealt with cate-
gories of actions, The Eighth Amendment of the United States Constitution
does not speak, in terms, to the punitive use of electric cattle prods on con-
victed criminals, but it almost surely prohibits such use - by proscribing a
category of conduct that includes it.

If this 15 all that 1s meant, we can still speak comfortably of limitations ef-
fected solely by the preexisting rules. The subsequent interpreters, in the
manner discussed, weigh the historical evidence and decide whether the
scope of the rule does or does not cover the challenged instance. But it 15
sometimes suggested that, at least sometimes, constitution-makers intended
the constitutional rules to be “indeterminate” so that, in applying them, oppo-
site results might be equally correct. Take, again as an example, the constitu-
nonal rule prohibiting the infliction of “cruel”™ pumshment. The view of con-
stitutional interpretation sketched earlier supposes that the underlying
intentions of the rule-makers define a category of action. A particular action -
say, the imposition of solitary confinement - 1s or 15 not within that category.
Two judges, each honestly attempting to apply the miended meaning, may
disagree on that question, but each will suppose that only one of them can be
right. The position under consideration, on the other hand, might hold that the
constitution-makers intended that the question of whether the rule did or did
not apply in a given case should not be decided until the question actually
arose and that, when it did arise, it should be determined (within certain con-
straints) by the judges at the time, on the basis of factors not identified by the
Constitution. In that case, neither of the two disagreeing judges would be
right or wrong with respect to the correct application of the rule as intended
by its enactors. In that sense, at least, there 15 no such thing as a “correct™ ap-
plication, '3

To the extent that this is an accurate description of constitutional rules, it is
subversive of the goals of constitutionalism spelled out earlier. The himits of
governmental power in this sitwation are necessarly defined on the occasion,
not imposed by preexisting rules. State decision-making i this kind of
regime will not, it is true, be just the same as it would be were the political de-
partments subject to no constitutional constraint. But neither will it exhibit
the special values of the rule of law discussed in the preceding section. Now,
it would not be impossible for the enactors of constitutional rules to contem-
plate, as Lawrence Sager puts it in Chapter 6, this volume, a “transtemporal
partnership between founding generations and judges”™ more or less w dele-
gate to judges or some other officials the determination, from time to time, of
some of the permussible limits of public power. But how can we know
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whether a constitutional provision was really intended to be of this kind? The
fact that an inspection of the text does not suggest an immediately recogniz-
able meaning is no proof of this type of indeterminacy. The very point of the
inquiry into the original intentions of the enactors is to determine a meaning
for texts that are the subject of dispute. Nor should this conclusion be drawn
merely becanse the historical evidence of intended meaning is itself subject to
differing interpretations. As already argued, the mere fact of disagreement is
not conclusive evidence that no fact of the matter exists. !4

To construe a constitutional text as incomplete in this way requires histori-
cal evidence of an affirmative intention of the constitution-makers to create
rules that let some possible applications be decided by constitutional inter-
preters at a later time. The presence or absence of such intentions is a question
of historical interpretation like any other. But, given the tension with the aims
of constitutionalism this situation would create, why would makers of a con-
stitution regard their rules as having this “partial” quality? One reason sug-
gested by Michael Perry, citing H. L. A. Hant, is the known incapacity of rule-
makers, as mere human beings, to anticipate, with sufficient certainty, all the
circumstances in which their rule might be applied."® That is, constitution-
makers, aware of the mevitably changing character of social life, would be
disinclined to define the role of government within the rigid limits of outdated
rules. But the drafting of “indeterminate™ rules is not the only way 10 respond
to this question. In the case of the United States Constitution, Philip Ham-
burger has demonstrated that the enactors were well aware of this reality, but
dealt with it by narrowing the degree to which government was constitution-
alized. For most public decision-making, flexibility was ensured by leaving
the political depariments to deal with change, unconstrained by prior consti-
ttional rule. In those areas where constitutional limits were imposed, they
were content to take the risk of obsolete rules to achieve the security of legal
limits. 118

[t is often thought that the constitution-makers’” intention to leave guestions
undecided 15 proved by their use of broad and unspecific language.!'” But the
use of such language 15 not dispositive. Inquiry may reveal that what appears
broad to later readers was intended by the enactors as a term of art. That 1s, at
least, a reasonable conclusion with respect to the Fourteenth Amendment of
the United States Constitution.''® More generally, the use of broad language
may reveal nothing more than an attempt to deal with large categories of state
conduct. The interpretive problem of locating a particular action within or
without that category may, indeed, be more difficult than would be the case if
more precise language had been used, but, as already noted, there is nothing
in such a practice that prevents the honest interpreter from acting entirely on
the basis of a directive perceived in the constitutional rules. That is a more
plausible explanation if we take the enactors to have been animated by the
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values of constitutionalism. For the American constitution-makers, it is
confirmed by what we know of their general view of constitutions. As noted,
they were nearly uniformly attached to the idea of a fived constitution. They
were, moreover, entirely aware that a special source of danger for the efficacy
of legal limits was the power of judges to alter the law in the course of con-
struing 1t.119

E. Conclusion

If it were necessary that a judicial conclusion as to the onginally imended
meaning of a constitutional rule be provable beyond reasonable doubt, it is
true that such interpretation, in this sense, would be impossible. Experience
tells us that such freedom from doubt 15 simply not available. There 15 some
tendency in modern commentary to conclude that because, 1n many cases, no
conscientious judge can always defend the meaning he or she thinks most
likely as certain, or even nearly certain, the entire enterprise of searching for
intended meaning is futile.'? John Locke summarized the fallacy in this argu-
ment:

He that, in the ordinary affairs of life, would admit of nothing but direct plain demon-
stration would be sure of nothing in this world but of perishing quickly. The whole-
someness of his meat or drink would not give him reason to venture on it, and 1 fain
know what it is he could do upon such grounds as were capable of no doubt, no objec-
tion. 2!

There is, therefore, a sense in which “words engrossed on parchment” can
“keep a government in order.” It supposes that rules formulated at one time
have a fixed content that can be sufficiently appreciated to be acted upon at a
subsequent time. For people familiar with the operation of legal rules this
does not seem a particularly audacious claim. But in constitutional law, as in
every kind of law, there is a critical gap between the creation of rules and their
consequences. The existence of that gap is the most serious problem for con-
stitutional government. And, as Walton Hamilton recognized, it is a gap that
can be bridged only by trust.

ML Trust

A. Rules and Conduct

No verbal rule is self-executing. Walton Hamilton illustrated that obvious
truth in the absurd figure of an inscribed parchment controlling the behavior
of government officials. In the first chapter of Genesis, God says, “Let there
be light,” and there is light. In that case saying is literally doing.'®? It is com-
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mon to talk about the law prohibiting or requiring some action, but human
legislation “being but words and breath, [has] no force to oblige, contain,
constrain or protect any man."2* [ts effect on action is, necessarily, indirect.

Still, the idea that legal rules, especially written legal rules, have indepen-
dent potency 15 well entrenched in our culture. It is illustrated by the probably
apocryphal story of the Charter Oak. In 1687 Sir Edmund Andros, the royal
governor of the new “New England province,” demanded the return of the
Connecticut Charter of 1662 that had granted the colony a large measure of
self-government. In a dramatic meeting with Connecticut freemen, the Char-
ter was snatched from under Andros's nose and hidden in the hollow of a
large oak tree for two years, until the old government was restored in the
wake of the Revolution of 1688-9. The (historically entirely false) inference
to be taken from this story seems to be that the physical preservation of the
Charter preserved the liberty of the colonists.’* In some ways, we still act as
if there were an independent power in the written document. The original of
the United States Constitution is preserved in the National Archives with a se-
curity that cannot be explained by its merely antiquarian value.

Simply memorializing a proposition in a formal writing seems to change
the way it is regarded. At some point in Western history, wrilten expression
acquired a special claim to human attention.'?® The American constitution-
makers were, 1t has already been noted, convinced of the unique effectiveness
of written law.'?® Thus, they commonly associated the written constitution
with images of physical force. A dictum of Jefferson’s best expresses this atti-
tde: “In guestions of power, then, let no more be heard of confidence in man,
but bind him down from mischief by the chains of the Constitution.”'?” Even
when acknowledging the inevitable need for some human intermediary be-
tween the rules and the actions dictated by the rules, advocates of government
under law have described a passive, mechanical role for the interpreter and
applier of rules. Montesquieu, whose influence with the American founders
was great, said the judges were “no more than the mouth that pronounces the
words of the law, mere passive beings, incapable of moderating either its
force or its rigor,” and consequently the judicial power was “in some mea-
sure, next to nothing,” !

As simplistic as such figures are, they express what experience shows to be
a common perception — that, although written words can exert no direct re-
straint on human beings, the formal promulgation of rules by legitimate au-
thorities results in texts that exert a normative force on the persons to whom
the rules are addressed. To understand constitutionalism 15 to understand the
operation of that force. This phenomenon 18 not peculiar to constitutions, It is
basic to the effectiveness of law generally. Every act, formulating a legal rule -
the establishment of a constitutional right, the articulation of the standard of
care in a common law tort case, or the specification of procurement proce-
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dures in an agency regulation - presupposes that human beings will read the
rule, will understand from it that some behavior 15 called for, and then will
choose o behave in that way, at least in part, because of the existence of
the rule.'®

The actual effect of legal rules is, necessarily, a complex matter, one not re-
ducible to a wniform description. Notwithstanding our metaphors, we know
that the correspondence between rules and actions 15 far from perfect. Com-
prehension of and reaction to law may be partial, mistaken, or even perverse.
Conduct and practice influence law as well as the other way around. The na-
ture of the relationship will, moreover, differ for different categories and n-
stances of law.'* It 1s equally unrealistic, however, to suppose that law and
conduct are unrelated. Much conduct is explained by the phenomenon of rule-
following. That experience provides a basis for believing that constitutional
rules may be effective as well. If we consider the common explanations for
compliance with legal rules, we can expect to see the same factors, perhaps in
modified form, present when we examine the effects of constitutions.

B. Sanctions and Courts

The most prominent explanation for law-following is the presence of sanc-
tions for noncompliance. The existence of such sanctions presupposes the ex-
istence of institutions and procedures for detecting violations and for impos-
ing penalties on delinguents. There is no reason this might not hold true for
public agencies with respect to their adherence to goverming rules of public
law. The constitutional system of separated powers and checks and balances
15 designed to do just that, Agency A monitors the legality of the behavior of
Agency B. B watches C, and C waitches A. Each agency depends on one or
more of the others to accomplish anything.'*' Thus, a system of mutual regu-
lation is created. But the successful operation of this scheme is far from cer-
tain. It supposes, first, that the state agencies will not sometimes find it in
their interest to cooperate to effect an illegal action, One may imagine a sys-
tem of trade-offs allowing a regular circumvention of legal imits by all of the
institutions involved. Beyond this, the system of mutual regulation assumes
that certain other legal rules will not be transgressed — namely those rules that
define the relative competences of the various departments. Checks and bal-
ances assume the agencies will observe those defimtional rules that depnive
them of the powers for lack of which they must depend on the other agencies.
The executive’s power to exact property from the population is to be checked
by the need for legislative authorization for any taxing scheme. But if the ex-
ecutive 1gnores its own constitutional disability and promulgates and pro-
ceeds to collect a new tax without such authorization, the restraining capacity
of the legislare comes to nothing.
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The primary constitutionalist solution to such nisks involves the presence
of one agency with no incentive to make deals to enhance its own authority
and, indeed, with no political interests of its own. That agency could be en-
trusted with the task of supervising the restriction of the more political depan-
ments within their constitutionally defined powers and enforcing the substan-
tive constitutional limits on the exercise of those powers. This is the special
constitutional role of courts. To the extent that its business is the resolution of
disputes and the award of compensation for injuries suffered as a result of il-
legal action, the judiciary is merely another functioning agency of govern-
ment. But the Amenican couorts were, from the outset, recognized as having an
additional and umique responsibility. That was to declare, elaborate, and en-
force the legal limits on public action. In his defense of the federal courts in
The Federalisr, No. 78, Alexander Hamilton called them the “bulwarks of a
limited Constitution.” Judges, who were expected to cleave to the legal re-
straints of the Constitution in opposition to the political actors who might
transgress them, would require “an uncommon fortitude.” The constitution-
makers invested them with permanent tenure to shield them from the political
give and take to which other agencies were necessarily subject. This arrange-
ment was meant to discourage them from “consult[ing] popularity [and] jus-
nify a reliance that nothing would be consulted but the Constitution and the
laws."132

The introduction of the judiciary as an independent agency, the sole interest
of which was faithful application of the Constitution, appeared to reduce the
risks associated with self-application of the constitutional rules by the other
agencies of the state. But, as is well known, it simultaneously created a differ-
ent problem. The independence from political control, which enables the
Judges to deal dispassionately with the legal transgressions of other parts of
the government, raises the possibility of incorrigibility when the courts them-
selves depart from the law."* Within the judiciary, to be sure, a hierarchical
system of appeal and review may restrain the inferior courts. But, in any such
system, there must necessarily be a last, and therefore unreviewable, judg-
ment. Hobbes thought that the inevitability of a final decision-maker in any
state refuted the idea that final authonty could rest in law.'* It 1s no accident
that American students of constitutional theory are preoccupied with the be-
havior of the United States Supreme Court. The essential question in any con-
stitutional system must be: Qui custodet ipsos custodes? The dangers to con-
stitutionalism of a final but lawless constitutional court are multiple. Not only
are such a court’s actions illegal themselves but, by distorting the meaning of
the constitutional rules, they subvert the effectiveness of constitutional limita-
tions throughout the government. '35

The plavsibility of the enterprise of constitutional government, therefore,
depends in large measure on the plausibility of the assumption that the consti-
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tutional court of last resort will refrain from abusing its unique position or,
put positively, that it will adhere to the rules of the constitution. It is some-
times assumed that the power to upset governmental decisions, combined
with the absence of effective review, creates a temptation so great as to make
unrealistic any prospect that the Supreme Court will confine itself to the ap-
plication of the preexisting rules of the Constitution.' But this presumption
of noncompliance is at odds with our experience as to law-following gener-
ally. We know that people often conform to legal rules without either supervi-
sion or compulsion. It is reasonable to suppose that the same general factors
that induce that behavior affect justices of the Supreme Court as well.

In some measure, judges, like everyone else, conform to the law as a matter
of personal prudence. The law subjects even life-tenured judges to some ex-
ternal constraant. They may not, that is, regularly disregard with impunity the
govermng legal rules. There are ways of disciplining renegade judges. Im-
peachment and removal from office are available as a last resort. Of course,
the imprecision of law application, already referred 1o, means that the depar-
ture from law would have to be egregious for these sanctions to be invoked.
Sull, they provide some outer limit to judicial independence from the law.
The less formal censure of public and professional criticism is probably also
effective in limiting the extent of judicial adventuring 137

C. Compliance without Sanctions

Such explanations, however, are far from complete. In more prosaic circum-
stances we usually assume that people obey the law for reasons other than the
fear of personal sanction. People do stop at stop signs when no other people,
including police officers, are anywhere to be seen.’® We must seek the rea-
sons for this behavior outside the law itself. It explains nothing to say that the
law imposes a duty that legal rules be observed. The phenomenon of law-
following has been the subject of description and analysis from many differ-
ent viewpoints — moral, psychological, sociological.'* There is no need to re-
hearse that literature here. But it is worth noting some of the factors thought
to explamn that behavior and, in light of the particular doubts about the re-
straining capacity of constitutional rules, considering the extent to which they
apply to this one special case of submission to preexisting legal rules — that of
the constitutional judge purporting to apply the constitution.

As with the case of other forms of compliance with law, to say that a judge
adheres to the rules of the constitution is to say that he or she decides a case in
a certain way because he or she understands that result to be the one dictated
by the rule. Mere coincidence of a result reached by a judge and a result indi-
cated by the rule does not demonstrate a case of mule compliance if the judge
reaches that result for reasons other than the force of the rule as a rule of the
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legal system. So a judge may, for reasons of personal taste or political princi-
ple, believe the state ought never o confiscate private property without com-
pensation. When such a judge declares an uncompensated taking invalid, we
cannot be sure that the constitutional rule is the effective cause of that deci-
sion. This quality of gennine law-following has been summed up by describ-
ing the obligation of the judge to apply the law as content-independent. ' The
practical test of action pursuant to such a commitment is the decision made
by a judge who would, but for this obligation, decide a given case the oppo-
site way.

What is it that would cause a judge to regard the mere fact of a valid rule, in-
dependent of its substantive content, to be a reason for decision? Again, this is
but a particular instance of the more general guestion as to why individuals re-
gard legal rules as binding.'¥! With respect to the constitutional judge, the
short answer is that, at some level of consciousness, he or she accepts the force
of at least some of the arguments for a constitutional state that 1 have summa-
rized in this essay. Much of what follows is a rehearsal of those reasons as they
might be understood by the judge facing a constitutional decision.

The judge may be convinced that the constitution-makers were simply bet-
ter qualified to determine the proper limits of public action than he or she is
likely to be. While on particular occasions, the underlying objectives of the
constitutional state might, indeed, be better served by their direct application
o a particular controversy, the consistent application of the rules will result in
more correct applications, or correct applications in more important cases,
than will the case-by-case evaluation of the judge.'¥? In the case of the appli-
cation of constitutional rules, we have seen that there are some entirely sensi-
ble reasons why a judge might come to such a conclusion. A judge might as-
sume that the special process by which the constitution was created was likely
to yield especially sound rules for goverming the exercise of public power.!#
Constitutions are usually drafted in circumstances that impress upon the par-
ticipants the importance of their actions. They understand that the rules being
created will have serious effects on a large number of people and that they
will probably endure for a fairly long time. This is likely to impart a serious-
ness and intensity to the constituent decisions that cannot be reproduced
every time a constitutional dispute arises, Moreover, the constitution-makers
will be writing rules for a large number of cases, the specific aspects of which
will be unknown to them. They are, therefore, less likely to be swayed by per-
sonal mterests and sympathies than may be the case when flesh-and-blood in-
dividuals in specific circumstances are involved.!* None of these generaliza-
tions will always hold and each is subject to reasonable counterargument. But
they are plausible enough that we can understand that they might influence a
judge to submit his or her individual judgment to a different one found in the
constitutional rules.
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It is possible, moreover, that a judge might have reasons to apply constitu-
tional rules that are independent of any conclusion that fidelity to such rules is
likely o achieve results superior to the unfettered application of the judge’s
own evaluation of the merits of one decision or another. That may be because
the judge accepts, as a matter of political morality, that it is better for the con-
stitution-makers o decide some aspects of state power in advance by fixed
rule. That 1s, the same factors already mentioned that, as a matter of social ac-
ceptance, confer legitimacy on a constitution may provide reasons for a judge
to adhere to its rules. The judge may regard the process by which the constito-
ton was created as possessing a political license for making constitutional
rules that he or she lacks. | have noted that some combination of esteem for
the constitution-making sources and an at least minimal acceptance of the
substantive suitability of the rules that the process generated allows a consti-
tution to continue to be generally regarded as fundamental law, The same fac-
tors may convince a judge that it is his or her duty to be faithful to that law in
the process of adjudication, 4

Perhaps, more plausibly, the judge may be convinced of the special value
of limiting governmental power by clear and stable rules discussed in the first
section, As a matter of current political morality, a judge may decide that so-
cial well-being is better served by the thorough and consistent application of
one set of constitutional rules than by the enforcement of shifting standards of
public conduct, formulated case by case according o the best lights of the
current occupants of the final constitutional court, 14

This recognition of a political-moral duty to subordinate the judge's own
view of the ments of constitutional controversies to what appear to him or her
to be the inferior solutions derived from the original constitutional rules may
be a particular instance of a more general explanation of why people treat any
law as a content-independent reason for action. Some writers have described
the obligation to obey the law as a moral duty of individuals living in and
benefiting from a free society, Such individuals recognize (or ought to recog-
nize) that it is essential to the functioning of such a society that there exist
general rules and that they be generally observed. A practice of deference to
those rules is part of the essential cooperation that members of society owe
each other.#? These considerations obviously hold for public officials as well
as for private persons. Indeed, the assumption of special public responsibili-
ties may give particular force to the duty of cooperation in maintaining the ef-
fecuve functioning of society. One might suppose, moreover, that this obliga-
tion would be felt unusually poignantly by judges whose duty requires them
to pronounce on the effective limits of state authority. For the reasons already
canvassed, the potential injury from the disregard of those rules might be
thought especially severe and the delinquency of the judge who indulged in
such disregard particularly worthy of censure.



46 RICHARD 5. KAY

Since, as noted, judges in courts of last resort are, for the most part, free of
the risk that they will suffer personal adverse consequences if they fail 1o be
guided by legal rules, these non-sanction-based reasons for law-following
may not be as effective as they are when combined with a fear of penalty. But
there is one sense in which the force these considerations carry for the judge
will be greater than their force in influencing individuals to conform to law in
their primary conduct. The reasons for following the law that | have summa-
rized are not preemptive in the sense that they preclude reference to any other
relevant reasons for acting or not acting in the way the legal rules indicate. It
is enough for the effectiveness of law to say that the existence of a legal rule
provides a content-independent reason for action, If so, it follows that some-
times the fact of a controlling rule alters the balance of reasons and, therefore,
the outcome contemplated by the rule results.'#® On this view, the force of a
rule of law depends on the strength of the reasons for following it and also on
the strength of independent, nonlegal reasons for not following it. Besides
non-law-based reasons of political morality, private individuals may have
reasons for not following a rule of law related solely to their personal welfare.
If we posit an honest judge, acting exclusively in his or her capacity as an of-
ficial devoted to the public good, the political-moral reasons for following the
law must compete only with the political-moral reasons tor acting contrary to
the law on the particular occasion. Those public reasons for departing from
the law may be compelling from time to time. ¥ But the relative weight of the
rule-of-law values will more often be greater than when private considera-
tions are also part of the decision-making mix.

The discussion to this point has cataloged explicitly the kinds of reasons
that might move a judge (even a judge usually beyond the reach of formal
sanctions) to comply with constitutional rules in their originally intended
sense. In doing so it has necessarily distorted the actual explanation of the
way in which most judges choose to be guided by preexisting law. It is surely
not the case that, on every occasion for adjudication, a judge reconsiders and
recalculates the reasons for and against following the rules. Rule-following,
rather, becomes the normal, “natural” habit of the judge. Judges in this re-
spect are like individuals who learn unselfconsciously to follow applicable
rules — of the family, the workplace, or the state,™ A motonst approaching a
stop sign does not mull over the state of traffic, the importance of his or her
schedule, the competence of the traffic engineer, and the moral authority of
the state.

In some respects this tendency to follow rules may be an essential part of
our makeup. Human beings are “rule-following amimal|s] as much as pur-
pose-seeking onefs].”"15! The number of factors that might logically bear on
any decision is so great that only choice according to some predetermined and
relatively abstract rules, which exclude consideration of most of these factors,
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prevents paralysis. The capacity to act according to rule has sometimes (and
especially with respect to judicial behavior) been disparaged as requiring an
unrealistic “compartmentalization™ of reasons for action. But such compart-
mentalization is a common and necessary feature of human existence. We
simply do not, could not, consider every consequence, immediate and remote,
of every alternative action open to vs.'*? Some form of “selective attention” is
an mescapable aspect of judicial decision.!'?* In normal times, the exclusive
authority of legal rules on sech decisions will usually be taken for granted.

The widespread existence of such an attitude 1s an expectable consequence
of the way judges are chosen and the social context in which they work.
Judges everywhere, and certainly in the United States, have a marked similar-
ity of training and background. It is a truism {0 say that law school education
and legal practice are mainly about the creation, interpretation, and applica-
tion of legal rules. Such an experience will naturally inculcate a feeling of the
importance of rules in deciding controversies:

Through their trammg, then, lawyers and judges acquire habits of thought that limat
the range of arguments that they will find acceptable for the kinds of decisions that
they will be willing to advocate and reach. They learn substantive norms that tell them
what kinds of pnnciples are legiumate and illegitimate. They learn “proceduoral”
norms that tell them what kinds of evidence and procedures are permissible. They
learn ethical norms that deter them from exercising their discretion in self-serving
ways, M

The day-to-day context in which lawyers and judges operate reinforces this
tendency. Judges live and work with colleagues, clerks. and lawyers who
share this general orientation toward rule-based adjudication and who may
criticize (not to say reverse ) decisions on these grounds. It 15 reasonable to ex-
pect, moreover, that judges will respond to these attitudes not simply out of a
calculated concern for their reputation, but because they have, in fact,
adopted those ideas of proper conduct for themselves. '™ Judges, like anyone
else engaged in a lifelong pattern of conduct, develop for themselves certain
“role expectations.” They incorporate those expectations into their definition
of what it means to be & judge.’% In our culture that definition includes a duty
of fidelity to pnior law, even when it 15 1n opposition to the judge’s extralegal
conception of right policy.)*7 It is through this pervasive process of unreflec-
tive socialization that the more substantive considerations discussed take
hold.

To summarize, it follows that, while words on parchment can do nothing
themselves, it is not altogether outlandish to think that the directives intended
by the human beings who put those words to parchment might be discovered
and followed by judges whose decisions are then largely respected by the of-
ficials whose conduct is at issue. Such a practice is technically, logically pos-
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sible. There are good reasons why judges and public officials might follow
it, and there 15 even some evidence that they see their jobs in those terms.
Consequently, the “trust” dended by Walton Hamilton might not be mis-
placed after all.

There 15, however, strong evidence for the contrary view - that constitu-
tions n the hands of judges are not, cannot be, translated into fixed restrants
on government action. The influences of training and professional and social
relations do not all point toward rule-following. “Great” judges are often
thought to be daring or creative judges. The opportunity to shape as well as
follow the law and the opportunity to do good at the same time surely pre-
sents a temptation.' More powerful still 15 the recognition that, to a sigmifi-
cant degree, the large corpus of constitutional law formulated by the United
States Supreme Court in almost two hundred years of decision-making cannot
be squared with the rules of the Constitution in the senses that they were in-
tended by the constitution-makers to carry. The fact that many of the most fa-
mous constitutional judgments of the Court meet this description can hardly
be denied. Neither the extended anthority of the federal Congress nor the in-
sistence on respect for many individual rights by the states can be justified as
required by the rules intended by the relevant constitutional enactors. Consid-
ering this experience, one may ask whether American constitutionalism is not
more accurately characterized by a description of this history of judicial in-
vention in the name of the Constitution than by the abstract picture of hmited
government under preexisting rules.

One need not deny that constitutional history in the United States has been
associated with important cases ol non-rule-based adjudicauon 1o believe
that, on the whole, the enterprise of constitutionalism has had an important
and salutary effect on the exercise of public power and that this effect bas
been, to a significant degree, in the direction of realizing the rule of law. The
impact of the Constitution is not restncted to the adjudication of the Supreme
Court. Certain aspects of the text are so plain that not even the most imagina-
tive public official would require a judicial pronouncement to understand the
limitations they create. No Congress has attempted to extend the terms of its
members beyond those specified in Article 1. The prohibitions on ex post
facto laws and bills of attainder have required judicial interpretation, but the
core ideas are sufficiently plain that few legislatures will have the temerity to
legislate the criminal punishment of an individual for a completed act that
was legal when undertaken. Like all law, the Constitution requires litigation
to make it effective only in the pathological case. The Constitution did settle,
to a very great extent, the shape and reach of governmental power. It did this
so effectively and s0 obviously that those hmitatons are taken for granted. =2

This is not to say that the well-known judicial deviations from the constitu-
tional rules are inconsequential. nor to deny that they represent a dispropor-
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tionately important aspect of the history of constitutional government in the
United States. But, put in perspective, these instances are still deviations. The
norm of constitutional government is rough compliance with the fixed rules
of the Constitution. The social science evidence on the attitudes and behavior
of judges is not easy to evaluate. But it appears that, despite their deliberate
imsulation from sanctions and other forms of external pressure, judges do feel
an obligation to act on the basis of norms that are independent of their
own views of the intrinsic justice of the causes before them. '™ The decision-
making of the Supreme Court has been found to show far less correlation with
perceived measures of public opinion than is the case for the other, “political”
branches of government.'! We can agree that even the most responsible
Judges cannot free themselves of their own deeply held, perhaps subcon-
scious, extralegal convictions and that legal interpretation is sufficiently im-
precise that the opportunities for such influences to be felt cannot be avoided.
But this tendency can be greater or lesser. It is a meaningful position to urge
the adoption of a serious commitment to reach the decisions called for by le-
zal rules. Such a commitment can change the results of adjudication and that
change would, consistent with the purpose of constitutionalism, tend toward a
more stable junsprudence, '

It 15 worth considering, finally, that the success of the United States gov-
ermmment has been substantially established on a wide and deep popular attach-
ment to the Constitution and to the idea of constitutional government in gen-
eral.'** Part of that attachment is associated with a belief that the Constitution
does limit governmental action and that the courts will, when called on to do
so, apply those limitations. The Supreme Court has maintained a high degree
of public confidence. That regard is premised not on the substantive results
that the court has reached, but on a perception that the Court acts on a legal
assessment of the merits of the claims before it and not on the basis of “polit-
ical pressure and personal opinion.”"* This public conviction is also a matter
of trust. It cannot be verified and, on many occasions, it may well be mis-
taken. But the actions of the government, as a whole, are not so far removed
from the general understanding of constitutional restraint that that critical
trust has vet disappeared.

In the end constitutionalism, law generally, and most of what we value in a
civilized society are artifice. We construct rules, institutions, relationships,
values and then live in them. The character and success of our lives are gen-
uinely determined by those creatures of our own intelligence and imagina-
tion. “Final belief,” Wallace Stevens wrote, *[m]ust be in a fiction.”'% Those
fictions can work only if we generally ignore their artificial character.'s®
But in evaluating the utility of our institutions, there is some value in remind-
ing ourselves, from time to time, of the fictions that support them and our
stake in behavior that conforms to those fictions. With respect to law, Neil
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MacCormick has explained the nature of such an evaluation, noting that law
i5 a4 “thought object™ in the sense that it “exist{s] by being believed in, rather
than being believed in by virtue of [its] existence.”

We have to ask: showld it be bebieved in, and thus brought into existence by our be-
liefs? This is nothing other than the question whether it makes a difference to practical
or political life if we postulate and sustain the ideal of rules and nghts. . . . Such be-
liefs have been differentially sustained at different times and places, and in my judg-
ment the effects of the beliefs have on the whole been preferable to the effects of their
rejection. 57

With respect to constitutionalism it may be that our very capacity to live in
safety depends on the a prion creation of abstract limits, on an honest effort
by our public actors to stay within those limits, and on an ordinarily uncritical
trust by the rest of us that they will — more or less — succeed.

Notes

Carol Weisbrod made useful suggestions on a prior draft.

1 What exactly counts ag a governing constiiution is not always agreed on., Two
states, Israel and New Zealand, are often cited as being without written constitu-
tons. [srael, however, has a series of Basic Laws that purport to be entrenched be-
yond ordinary legislative modification. Expressions in a recent decision of the Is-
raeli Supreme Court stromgly indicate that state action may be held invalid because
in conflict with a Basic Law. United Mizrachh Bank v. Migdal, C. A. 6821/93
{1995}, summarnized in Asher Landau, Justices: Courts Have Right 1o Review
Starutes, Jerusalem Post, January 1, 1996, Features Section, 7. New Zealand has
long been governed under a United Kingdom statute that created its basic public
mnstitutions and procedures. In 1990 Parliament enacted a statutory bill of rights
that explicitly forbade judicial invalidation of statutes, but that encouraged courts
to construe legislation so as to be consistent with the nights listed. The New
Zealand judiciary has been moderately active in utilizing this power. See Michael
Principe, The Demise of Parliamentary Supremacy? Canadian and American In-
Sluences upon the New Zealond Judiciary’s Interpretation of the Bill of Rights Act
of 1990, 16 Loy. L. A. Int'l and Comp. L. J. 167 {1993). The only state unambigu-
pusly without a written constitution today appears to be the United Kingdom, and
even it is subject o the consttution-like restraints of the European Convention on
Human Rights enforceable by the European Court of Human Rights in Strasbourg.
See Mark Janis, Richard Kay, and Anthony Bradley, Ewropean Human Righis
Law: Texts and Materials 450-65 (1995).

2 See, e.g., F. A, Hayek, The Constitution of Libertv 176-92 (1960); Louis Favoreuw,
Constitutional Review in Europe, in Constitutionalism and Rights: The Influence
of the United Stares Constitution Abroad 38 (L. Henkin & A, ). Rosenthal, eds.,
19490)).



American Constitutionalism 51

3 See Lowis Favoren, American and European Models of Constitutional Justice, in
Comparative and Private Law: Essays in Honor of John Henry Merryvman on His
Seventieth Rirthday 105 {(David 5. Clark, ed., 1990).

4 Walton H. Hamilton, Constiturionalism, 4 Encyc. Soc. Sci. 255 (Edwin R. AL
Seligman & Alvin Johnson, eds., 1931).

5 Fred Rodell, A Sprig of Rosemary for Hammy, in Rodell Revisited: Selected Writ-
ings of Fred Rodell 44 (L. Ghiglione, J. Rodell, & M. Rodell, eds., 1994). After re-
tiring from Yale, Hamilton was admitted to the Georgia bar by special act of the
legislature. John Henry Schlegel, American Legal Realism and Empirical Social
Science 265 (1995). A more extended, but kindred realist criticism of conventional
consttutionalism is Karl Llewellyn, The Constitution as an Institution, 34 Colum.
L. Rev. 1 (1934).

6 Oliver Wendell Holmes, The Path of the Law, 10 Harv. L. Rev. 457 (1897).

7 Hamilton, supra note 4 at 257-8,

8 Modern scholarship has nightly stressed that the revolutionaries’ position was
formed under the inspiration of various underlying political philosophies, both Eu-
ropean and homegrown, But the texts, as well as extrinsic evidence, show that no
single source exerted an influence more important than that of Locke. Rogers M.
Smith, Liberalism and American Constitutional Law 43-4 (1983). See also
Bernard Bailyn, The Ideological Origins of the American Revolution 30 (1967)
{(“l1E]lxcept for Locke [Evropean Enlightenment figures’] influence . . . was neither
clearly dominant nor wholly determinative™). Cf. John Locke, Treatise of Civil
Government and a Letter Concerning Toeleration Paras. 223, 225, 230 at 149-54
{Charles L. Sherman, ed., 1937) with Declaration of [Independence Para. 4 (U5,
1776). Bnt see Garry Wills, Inventing America: Jefferson’s Declaration of Inde-
pendence 171-5 (1978).

9 See Robent Filmer, “Patriarcha”™ and Other Political Works 93-6, 102-6 (P.
Laslett, ed., 1949); Thomas Hobbes, Leviathan 237-50 (M. Oakeshott, ed., 1962).
On the late emergence of this understanding of public power see Pasquale
Pasquino, Pelitical Theory, Order and Threar, in Political Order (Nomos 38), 19,
21 (lan Shapire & Russell Hardin, eds., 1996).

10 Bailyn, supra, note 8 at 180, 222; G. Wood, The Crearion of the American Repub-
fic, 17761787 264-5 {1969). John Phillip Reid argues that, at the time of the pre-
revolutionary struggle, the wdea of an unhimitable sovereign power was still in con-
test with the older notion of inherent legal limits on all state power. The latter
position, in his view, while viable in both Britain and the colomes, was especially
vital in America and provided the underpinning for colonial arguments against the
authority of Parliament to legislate for America. John Phillip Reid, Constitutional
History of the American Revolution: The Authority fo Legislare 60=4, 127 (1991,

11 1 Blacksione s Commentaries 156 (1983).

12 “Thus the Rechistaar, as the controlling arrangement of law, presupposes the exis-
tence ol the Machistaar, the political power apparatus to be controlled.” Rune
Slagstad, Liberal Constitutionalism and Its Critics: Carl Schmint and Max Weber,
in Constitutionalism and Democracy 108 (Jon Elster & Rune Slagstad, eds.,
1988). Seed. at 110.



20
21

23

24

25

RICHARD 5. KAY

Richard S. Kay, Substance and Structure as Constitutional Protections: Centen-
nial Comparisons, Pub. L. 428, 428-9, 433 (1989).

See Bailyn, supra, note 8 at 46-7. The Declaration states plainly, if not expressly,
that Parliament, as well as the king, had transgressed the proper boundaries of state
power. Para. 18 {“He has combined with others . . ."},

See Thomas Paine, The Rights of Man, in The Life and Major Writings of Thomas
Paine 343, 383 (P. Foner, ed., 1974); Wood, supra, note 10 at 271-3.

See Henry deBracton, 2 The Laws and Customs of England 33 (Samuel Thorne,
trans., 1968).

See generally Corinne C. Weston and Janelle R. Greenberg, Subjects and Sover-
eigns: The Grand Controversy over Legal Sovereignty in Stuart England { 19817 .
See generally, Howard Nenner, By Colour of Law: Legal Culture and Constitu-
tional Politics in England, 1660-1689(1977).

On the Declaration of Rights see generally Lois G. Schwoerer, The Declararion of
Rights 1689 (1981). The Declaration and the quoted passages are reproduced in id.
at 293, 296.

See Bailyn, supra, note 8 at 30,

Philip A. Hamburger, Narmral Rights, Narural Law, and American Constitutions,
102 Yale L. J. 907, 930 (1993). See Reid, supra, note 10 at 5.

Walter Fairleigh Dodd, The Revision and Amendment of Srtare Constitutions 1-3
(1910}. For the texts of carly state constitutions and original charters see generally
The Federal and State Constitutions, Colonial Charrers and Other Organic Laws
of the States, Territories and Colomies Now or Heretofore Forming the United
States of America (Francis Newton Thorpe, ed., 1909).

Joseph Raz, Erthics in the Public Domain: Exsays in the Morality of Law and Poli-
fics 105 {1994). See generally id. at 104-5; John Finms, Narural Law and Narural
Rights 103-5, 129-30 (1980); Bukhu Parekh, Qakeshon’s Theory of Civil Assoei-
ation, 106 Ethics 158, 159, 170 (1995).

Gerald Dworkin, The Theory and Practice of Autonomy 31 (1988). See also
Stephen Gardbaum, Liberalism, Autonomy and Moral Cenflict, 48 Stan. L. Rev.
385, 394-7 (1996).

Western political philosophyv has produced many versions of this “lhiberal” outlook.
It is implicit in much of the work of John Locke, whose views on the legitimacy of
governmmenl were soamportant o the Amencan founders, See Smith, supra, note 8
at 28-30. Its relationship to the power of the state was crystallized in the work of
John Stuart Mill. See John Stuart Mill, On Liberty, in J. 5. Mill on Liberty in Focus
12-80 (John Gray & G. W. Smith, eds., 1991). The relation between Mill's polit-
cal liberalism and his understanding of the privileged character of avtonomous de-
cision-making is explored in Isaiah Berlin, John Stuarr Mill and the Ends of Life,
in id. at 131, 135-6, 146-8, and John Gray, Mill's Conceprion of Happiness and
the Theory of Individualicy, in id. at 190, 190-3, 202-7. See also John Rawls, A
Theorv of Justice 408-14, 54867 (1971).

This perception of the roles of state and subject depends on an assumption that
subjects have sufficient capacity to evaluate and choose among options. With re-
spect w persons (most notably children) lacking such capacity, the extent to which
decision-making authority should be in the state, or in some intermediate institu-



26

27
28

29

il

32

33

35

36
37

38
i9
40

41

45

46

47

American Constitutionalism 53

tion such as the family (however defined). becomes a much more difficult issoe.
see John H. Garvey, Whar Are Freedoms For? 81-122 (1996); Carol Weisbrod,
Family Governance: A Reading of Kafka's Leiter 1o His Father, 24 U, Toledo L.
Rev. 689, 696 (1993). That is an issoe not considered in this essay.

Friederich A. Hayek, Law Legislation and Liberty (Volume 1: Rules and Order)
113 (1973).

Paine, supra, note 15 at 379,

Michael Oakeshott, On Human Conducr 201 {(1975). For a useful discussion see
Parekh, supra, note 23 at 174-80.

Michael Oakeshott, The Rule of Law, in On History and Other Essavs 118, 136
(1983).

Id. at 153,

See Gottfried Dietze, Two Concepis of the Rule of Law 21 {1973}

Ouakeshott, supra, note 29 ag 153,

See, e.g., Frank Michelman, Law's Republic, 97 Yale L. 1. 1493 (1988); Cass Sun-
stein, Bevond the Republican Revival, 97 Yale L. ). 1539 (198K).

See, e.g., Sunstein, supra, note 33 at 1551.

see, e.g., Richard Fallon, Jr., Whar Iy Republicanism and Is It Worth Reviving ?
102 Harv. L. Rev. 1695, 1696 (1989).

The Federalist, No. 51 at 321-2 (). Madison) {C. Rossiter, ed., 1961).

See generally Kay, supra, note 13. For this reason, | am unable to disagree with
Jeremy Waldron that there is a fairly clear distinction “between constitutional con-
straints and the constitutive rules of political institutions.” See Waldron, Chapter 7,
this volume.

The Federalise, No. 84 (A, Hamilton), supra, note 36 at 5313-14,

Slagstad, supra, note 12 at 105,

Alexis De Tocqueville, | Democracy in America ch. 12 (Henry Reeve, trans.,
1966).

See Richard 5. Kay, The State Action Docirine, the Public Private Distinction and
the Independence of Constitutional Law, 10 Const, Comm. 329, 342 (1993

See generally Kathleen Sullivan, Rainbow Republicanism, 97 Yale L. 1. 1713
( 1988).

See, e.g., Michelman, supra, note 33 at 1503,

Neil MacCormick, The Erhics of Lepalism, 2 Ratie Juris 184, 188 (1989). See also
Gardbaum, supra, note 24 at 394,

Declaration of Independence, Para. 2 (LS. 1776). Locke, supra, note 8 at 904
{Paras. 136-8).

loseph Raz, The Rule of Law and Its Virmes, in The Authority of Law: Exsays on
Law and Morafire 210, 214153 (1979).

Some of the benefits of a regime committed to the rule of law have little to do with
the risks of government overreaching — the need “1o keep a government in order.”
For example, insofar as the rule of law involves the periodic creation of entrenched
standards of government behavior, it may be understood as a way to get the gov-
ernment o work better, better in the sense of better approximating some shared,
public objectives. It may be that any state, a Reclstaat or a Polizeistaat, will be
more effective if it employs well-thought-out, long-term rules than if it freshly



54

48

49

50
3l

52
53

55
56
57

5%

39

i)
61

RICHARD 5. KAY

applies underlying social desiderata o each successive decision. See Larry
Alexander and Emily Sherwin, The Deceptive Nature of Rules, 142 U, Pa. L. Rev.
L1991, 11947, 121415 (1994). Constitutionalisim involves, in part, a conscious
abnegation of the critical evaluation of particular social decisions in terms of the
overriding goals of the polity, for the very purpose of securing those goals - thus
the common analogies of Ulysses bound to the mast and the appeal of the people
drunk to the people sober.

See, e.g., F. A, Hayek, supra, note & at 158, 178 (1960); Rawls, supra, note 25 at
239; Frederick Schauver, Playing by the Rules: A Philosophical Examination of
Rule-Based Decision-Making in Law and in Life 95, 140-2 (1991); Jules L. Cole-
man and Brian Leiter, Determinacy, Objectivity and Authoriry, 142 U. Pa. L. Rev.
549, 582-3 (1993); Stephen Macedo, The Rule of Law, Justice and the Politics of
Maoderation, in The Rule of Law (Nomos 36) 148, 154-5 (1. Shapiro, ed., 1994);
Raz, supra, note 46 at 220,

Quoted in Michael Kammen, Sovereignty and Liberty: Constitutional INscourse in
American Cufture 531 (1988). This notion, therefore, cannot coexist with the ver-
sion of constitutionalism described by Jed Rubenfeld in Chapter 5, this volume,
which encompasses the accretion to the state of the power to impose burdens on
individuals that are “both onerous and unexpected.”

See Schaver, supra, note 48 at 140-2,

See Gardbaum, supra, note 24 at 401-3.

See Schauer, supra, note 48 at 154,

See Jon Elster, Imtroduction o Constitutionalism and Democracy 1, 5-6 (Jon
Elster & Rune Slagstad, eds., 1988).

Raz, Chapter 4, this volome.

See Waldron, Chapter 7, this volume.

Raz, Chapter 4, this volume; see also Rubenfeld, Chapter 5, this volume.

Stephen Holmes, Precommimment and the Paradox of Democracy, in Constitution-
alism and Democracy 195, 221 (Jon Elster & Rune Slagstad, eds., 1988).
“Cuorrent power is self-destructive — “instant power is objectless.” Some sort of
negative power is necessary not only to check, but paradoxically also 1o protect
positive power.” Francis Sejersted, Democracy and the Rule of Law: Some Histor-
ical Experiences of Contradictions in Striving for Good Government, in Constitu-
fonalism and Democracy 131, 145 (Jon Elster & Rune Slagstad, eds., 1988) (cil-
ing Jon Elster, Logic and Seciety: Contradictions and Possible Worlds 128
[1978]).

see Slagstad, supra, note 12 at 127, Before the Revolution, one American pam-
phlet denounced “absolute power” and continued that “it matters not whether it be
an absolute royal power or an absolute legislative power, as the consequences will
be the same 1o the people.” Quoted in Reid, supra, note 10 at 146, On the risks of
exclusive reliance on popular sanction see J. L. Talmon, The Origins of Totalitar-
ian Democracy 1-13 {1960,

see The Federalisi, No. 6 (A. Hamilton), supra, note 36 at 56--7.

See The Federalist, No. 51, supra, note 36 at 323 (A “dependence upon the people
is, no doubt, the primary control on the govermment™); Sejersted, supra, note 58 at



62

3

[= ]
i

SRR &

=%

T0

Tl

12
73

T4
75

16
77

T8
79

American Constitutionalism 55

135 (“Democratic elemenis were introduced to check and not to legitimize state
power”).

See The Federalist, No. 39 (J. Madison), supra, note 36 at 243. Hamilton's justifi-
cation of judicial constitutional review is founded on the same idea: “If there
should happen to be an irreconcilable variance between [a legislative act and the
Constitution], that which has the superior obligation and validity ought, of course,
to be preferred; or, in other words, the Constitution ought to be preferred o the
statute, the intention of the people to the intention of their agents.” The Federalist,
No, 78 (A. Hamilton), supra, note 36 at 467,

See generally Bruce Ackerman, We the People (1991, A similar argument is con-
sidered and rejected by Waldron, Chapter 7, this volume,

Holmes, supra, note 57 at 226.

See Sejersted, supra, note 58 at 145-8.

See Michel Rosenfeld, Book Review, 11 Const, Comm. 32 (1994).

See John Rawls, The Priority of Right and ldeas of the Good, 17 Phil. & Pub. Af-
fairs 251, 269-70 (1988).

See Michelman, Chapter 2, this volume.

While no life can be lived in a state of total uncertainty, the relative attractions of
stability and spontaneity differ from person o person. One’s affimity for constitu-
tionalism, therefore, may be a function of personal temperament. See Schauer,
supra, note 48 at 140,

See, e.g.. Nancy Runer, Michele Corash: Fast Acrion Hero, Forbes, February 28,
1994, at 88 (“In the Kafkaesque world of Superfund . . .”); George F. Will, Evenis
and Arguments, Newsweek, October 16, 1995, at 38 (“Kafkaesque regulation™).
Franz Kafka, The Trial (1937). One deletion from The Trial suggests that Kafka
may at one point have understood the state to be a necessary source of stability and
hence to provide a possible escape from the (presumably nonstate)} unfathomable
agencies with whom Joseph K had to deal. In a deleted passage, K was to whisper
to one man, “What if | transferred the trial into the domain where the writ of the
state law munsT" Weisbrod, supra, note 25 at 716. By finally leaving open the pos-
sibility that it was the state that commanded or participated in K's persecution, the
terror of the experience is intensified.

G. Gilmore, The Ages of American Law 111 (1977).

Four Letters on Interesting Subjects 15 (1776), quoted in Wood, supra, note 10 at
268, See id. at 2668, 293-5.

SUS. (1 Cranch.) 137, 178 (1803).

Kamper v. Hawkins (Va. 1793) quoted in Henry P. Monaghan, Stare Decisis and
Constiturional Adjudication, 838 Colum. L. Rev, 723, 769 (1988).

3 LS. (3 Dall.) 386, 399 (1796).

Quoted in Thomas Grey, The Constination as Scriprure, 37 Stan. L. Rev. 1, 15
(1984).

3 LS. {1 Cranch) at 176,

Letter to Wilson Cary Nicholas, September 7, 1803, guoted in Raoul Berger, Gov-
ernment by Judiciarv: The Transformation of the Fourteenth Amendment 336
(1977},



B3
84
K5

Bh

87

RE

L
o)
91
92

93

95

RICHARD 5. EAY

William E. Cain, The Crisis in Criticism: Theory, Literature and Reform in Eng-
fish Studies 31-2 { 1984).

Cary Peller, The Metaphysics of American Law, 73 Calif. L. Rev. 1151, 1170
(1985).

The serious exponents of this school do not suppose otherwise. See Richard S.
kay, Adherence 1o Original Intentions in Constitutional Adindicarion: Three Ob-
jectioms and Responses, 82 NW. U. L. Rev. 226, 236-43 {1988). The most thor-
ough critic of various forms of this position in the context of literary analysis is
E. D. Hirsch. See his Validity in Interpretation (1967), See also Coleman and
Leiter, supra, note 48 at 5701,

Finnis, supra, note 23 at 74

3 ULS. {1 Cranch) at 178.

See, e.g.. John ). Gibbons, Inrentionalism, History and Legitimacy, 140 U, Pa. L.
Rev. 613, 614 (1991) (guoting Judge Anthony M. Kennedy); Frederick Schauer,
Precedent and the Nevessary Externality of Constitutional Norms, |7 Harv, ). L. &
Pub. Pol"y 45, 53 (1994},

West Virginia Board of Education v. Bamette, 319 US, 634, 639 (1943), It is
somelimes not noticed that Justice Jackson immediately described that task as
“one to disturb self-confidence.” 1d.

Walter Benn Michaels, The Fare of the Constitution, 61 Tex. L. Rev, 765, 774
(1982),

This is usually {(although not inevitably} so even if a constitution 15 promulgated
according to the forms of preexisting law. Soch regularity of form may be counted
on only o provide a “relabonship of validating purport.” See H. L. A. Hart,
Kelsen's Docrrine of the Unity of Law, in Essavs in Jurisprudence and Philosophy
309, 318 (1983). But such regularity of form need not mirror the actual political
explanation for the acceptance of a constitution as law. See Richard 5. Kay, Com-
parative Constitutional Fundamenials, 6 Conn 1. Int’] L. 445 (1991,

See generally, Richard 5. Kay, Pre-constifutional Rules, 42 Ohio St L. 1. 187
(1981). Joseph Rar makes a similar point in Chapter 4, this volume.

aee Bailyn, supra, note 8 at 175-6; Wood, supra, note 10 at 280-93, 600-5.

See generally, Thorpe, supra, note 22.

The Federaliss, No, 46 {J. Madison), supra, note 36 at 294; No, 22 (A, Hamilton),
supra, note 36 at 152,

James Wilson, Lectures om Law, in The Works of James Wilson 304 (Robert Green
McCloskey, ed., 1967).

A LS. (1 Cranch) at 176. See also M'Culloch v. Maryland, 17 U5, {4 Wheat ) 316,
403 (1819) (“The government proceeds directly from the people™ and is * ‘or-
dained and established” in the name of the people™). The idea that a constitution
derives its binding force from the consent of “the people™ is, at the present time, a
standard explanation of its legitimacy. A 1978 survey of 142 world constitutions
showed that 76, or 53.6%. referred explicitly to the sovereignty of the people. See
Hence van Maarseveen and Ger van der Tang, Writren Constitutions: A Computer-
ized Comparative Study 93 (1978),

aece generally, Jackson T. Main, The Anti-Federalists: Critics of the Constiturion,
178188 187248 (1961).
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See Richard 5. Kay, Book Review, 7 Const. Comm. 434, 437-8 (1990}

See, e.g., Michael Kammen, The Machine Thar Would Ge of Itself 13 (1986). A
1986 public opinion poll indicated that 82% of participants believed the phrase
“of the people, by the people and for the people™ was in the Constitution. Know!-
edge of the Constitution (Hearst Corp., 1986}, question No. & (Lexis News Li-
brary; RPOLL file}.

See Raz, Chapter 4, this volume,

See Richard 5. Kay, Original fnrentions, Standard Meanings and the Legal
Character of the Constitution, 6 Const. Comm. 39 (1989). See also Larry
Alexander, All or Nothing at All? The Intentions of Authorities and the Authority
aof Intentions, in Law and Interpretation: Essavs in Legal Philosophy 358, 360-6
{ Andrei Marmor, ed., 1995); Paul Campos, Three Mistakes about Interpretarion,
92 Mich. L. Rev. 3%, 380-0{ ( 1993),

See Daniel Farber, The Originalism Debate: A Guide for the Perplexed, 49 Ohio
L. J. T0&5 (1988),

See Hamburger, supra, note 21 at 93044, The role of popular assent i legimmizing
constitutional rules, therefore, does not depend, as Jed Rubenfeld suggests, in Chap-
ter 5, this volume, on an inference of continuous assent. Rather the understanding of
the constitutional rules as issuing from a “people” who acted, and are represented as
acting, with unusual care and wisdom makes it more plausible to expect that those
rales will be deemed acceptable over a longer period of nme. (OF course, as ex-
plained in the next subsection, that acceptance can never be permanent.

See Raz, Chapter 4, this volume,

Declaranon of Independence, Para, 2 (LS. 1776).

Marbury v. Madison, 5 U5, {1 Cranch) 137, 176 (1803). On the intensity of the
poliical exercise of constitution-making see generally Ackerman, supra, note 63,
Eighty percent of Amencans polled in 1987 said they beheved the views of the
founders were a “very reliable” or “somewhat reliable” guide to solving modern
problems. Willham 5. Smuth, The People s Court: Do Americans Understand the
Constitution the Way the Supreme Court Does? Pol"y Rev. 56 (Winter [987).
See Gibbons, supra, note 85 at 621 (“The sanctuion behind constitutronal law is
not dertved from the long deceased founders, whose only present power is to in-
tercede for us in heaven™). See also the similar views expressed by Jed Ruben-
feld, Chapter 3, and Lawrence Sager, Chapter 6, both in this volume,

In Chapter 3, this volume, Michael Perry suggests that the passage of time may
also generale pew constitetional norms, perhaps from mastaken holdings of con-
stitutional courts. Such mistakes attain constitutional statas if they “become such
a fixed and widely affirmed and relied-upon {(by us the people of the United
States now living) feature of the life of our political community that the premise
(o the practice) is, for us, bedrock.” I agree that such a phenomenon is possible,
But its occuwrrence may be regarded as anticonstitutionalist in the sense that the
obscunty of the cntena for “guasi-constitutional” status dimimishes the clarity of
the constitutional rules and such clarity is at the center of constitutionalist values.
See, e.g.. John R. Vile, Constinutional Amending Process, in The Oxford Com-
paniom o the Stpreme Conurt of the Unived Stares 179, 18] ( Kermit L. Hall, ed.,
[992).
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See generally, Kay, supra, note 96 at 445. In Chapter 4, this volume, Joseph Raz
correctly points out that a single constitutional text may, over time, come 1o be
supported by different sources of authority. If, as a consequence of such a
change, the meanings of the constitutional rules are also understood in a different
sense, | think it is stll proper to say that a revolution has taken place, albeit one
that 15 unannounced and nonobvious. A state of affairs in which the formal arti-
facts of a constitutional regime remain in place but in which the political under-
pinnings of those artifacts are in contest may last for a substantial time. Sooner or
later, however, a case will arise in which a matter of great substantive importance
will turn on constitutional interpretation and constitutional interpretation will
turn on settling the authority on which the constitution rests. At such moments of
constitutional crisis it will be necessary for one or another version of the author-
ity of the constitution to prevail and to be articulated. See Kay, supra, note 88,
Paul Brest, The Misconceived Quest for the Original Understanding, 60 B.U., L.
Rev, 204, 214-15 (19807,

See Alexander, supra, note 99 at 38780,

See Mark Tushnet, Following the Rules Laid Down: A Critigue of Interpretivism
and Neuwrral Principles, 96 Harv, L. Rev. TR1, TE3-804 {1943},

This oo, of course, is a contested matier. See Kay, supra, note 82 at 251-2, For
many of the same reasons discussed in connection with the argument on radical
linguistic indeterminacy, | assume that, when we are talking about particular
facts (including mental states), and not characterizations or evaluations, there is
such a thing as historical truth and that it may be approximated by reliance on
reason and evidence. Id. at 252-3.

In describing decision-making under the aegis of “deliberately indeterminate™ le-
gal directives, Michael Perry (Chapter 3, this volume) quotes Richard Posner in
referring to “a creative decision, involving discretion, the weighing of conse-
quences, and, in short, 4 kind of legislative judgment.”

Thus, it seems unwarranted to take, as Michael Perry does in Chapter 3, this vol-
ume, the test of indeterminacy to be whether people “can reasonably disagree
with one another about how, given [a constitutional directive], the conflict should
be resolved.”

Perry, Chapter 3, this volume; see also Michael J. Perry, The Constitution in the
Courts 76-8 (1994),

Philip Hamburger, The Constitution’s Accommodation of Social Change, B8
Mich. L. Rev. 239 (1989). It 1s this view of the Constitation as allowing flexibil-
ity by politcal response that underlies the routinely miscited (although not by
Michael Perry) dictum of Chief Justice Marshall in M’Culloch v. Maryland, 17
U.5. (4 Wheat.) 316, 407 (1819), that “we must never forget, that it is o Constitu-
tion we are expounding.”

See, e.g., Ronald Dworkin, The Forum of Principle, 56 N.Y.U. L. Rev. 469, 494
{1981}); cf. Henry P. Monaghan, Qur Perfect Constitution, 56 N.Y.U. L. Rev. 353,
361-7 (1981). A similar conclusion about the U.S. Constitution has been ad-
vanced on the basis of historical claims about the general views of law and inter-
pretation held in the constitution-making period. See H. Jefferson Powell, The



118
119

120

121

122

123
124
125

126

127

American Constitutionalism ay

Original Understanding of Origingl Intens, 98 Harv. L. Rev. 885 (1985). | have
responded to the latter argument in Kay, supra, note 82 at 263-73.

See Berger, supra, note 79 at 110-21.

On the fixed constitution see Hayek, supra. note 6 at 470 n. 9. On attitudes to-
ward the judges see Berger, supra, note 79 at 300--11.

See, e.g., Brest, supra, note 1049 at 222 ("The detense that *We're doing the best
we can’ is no less available to constitutional interpreters than to anyone else, But
the best is not always good enough. . . . It seems peculiar, to say the least, that the
legitimacy of a current doctrine should twm on the historian’s judgment that it
seems “more likely than not’ or even “rather likely' that the adopters intended it
SOME one or fwo cenfureés ago,” )

John Locke, An Essay Concerning Human Understanding 372 (John W, Yolton,
ed., 1993).

There 15 & sense in which human saving is also doing. By convention, we can de-
termine in advance that certain utterances will change relationships in a certain
way and the legal system is especially rich with such instances. See generally
1. L. Apstin, How to Do Things with Words (1962). The problem referred to by
Walton Hamilton, and the subject of the discussion in text, is the capacity to es-
tablish such conventions with respect to the promulgation of constitutions.
Hobbes, supra, note 9 at 135.

See Albert van Dusen, Connecticuf 87-90 (1961 ).

See Bernard 1. Hibbits, “Coming o Qur Senses”: Communication and Legal
Expression in Performance Cultures, 41 Emory L. J. 873, 873-88(1992). 1. G, A.
Pocock recounts a parallel development in his description of the histoniographi-
cal transition of the seventeenth century whereby sources of authority could no
longer be justified by the citation of immemonial custom but had to be located in
the act of a historical sovereign, 1. G, A. Pocock, The Ancient Constitution and
Feudal Law (1987). Thus, for Coke, who represents the earlier attitude, Magna
Carta was not the source of legal liberties but a solemn confirmation of preexist-
ing law. Id. at 45,

See also Robert N. Clinton, Origingl Understanding, Legal Realism and the In-
terpretation of “Thiy Constitution,”™ 72 lowa L. Rev. 1177, 11874 (1987) (re-
counting the founders’ “love affair with the written word and its power to control
human destiny and limit government abuse™). Id. at 1188,

Quoted in Berger, supra, note 79 at 252, See also The Federalist, No. 41 (). Madi-
son), supra, note 36 at 257 (“If a federal Constitution could chain the ambition or
set bounds to the exertions of all other nations, then indeed might it prudently
chain the discretion of its own government, and set bounds to the exertions for ils
own safety™); id. No. 44 (1. Madison), supra, note 36 at 282 (concerning the pro-
hibition of bills of attainders by states: “Our own experience has tanght us, never-
theless, that additional fences against these dangers ought not to be omitted. Very
properly, therefore, have the convention added this constitutional bulwark n fa-
vor of personal security and private nghts”); id. No. 78 {A. Hamilton), supra,
note 36 at 469 (Courts are to be “bulwarks of a limited constitution against leg-
islative encroachments™).
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Baron de Montesquieu, The Spirit of the Laws 156, 159 (Thomas Nugent, trans.,
1949}, See also Oakeshott, supra, note 29 at 147,

See Steven 1. Burton, Particularism, Discrevion and the Rule of Law, in The Rule
of Law (Nomos 36) (1. Shapiro, ed., 1994).

To a large degree this is a problem of the extent to which people are awire of law
and are able to ideniify its directives. See Carol Weishrod, On the Expressive Func-
tions of Family Law, 22 U, Cal. Davis L. Rev. 991, 995-1004 (1989). This factor
may be less important when we confine our consideration to the impact of the law
on the constitutional judge. See Sejersted, supra, note 58 at 148; Richard A. Posner,
The Jurisprudence of Skepticism, 86 Mich. L. Rev. 827, B32 (1988} (“The vast ma-
jority of legal questions can be and are resolved syllogistically . . .™).

The classic formulation is in The Federalisi, Nos. 47-51 (). Madison), supra,
note 36 at 300-25.

The Federalist, No. 78 (A. Hamilton), supra, note 36 at 469-71. It is true, as Michael
Perry points oul 1in Chapter 3, this volume, that the 1ext of the U.S. Consttution
“does not state that the Supreme Court of the United States is 1o be the arbiter of . . .
disagreements” among the branches of the nabonal government. But | think the cre-
ators of the Constitution did empower the courts 1o exercise constitutional judicial
review when they granted them a “judicial power™ over cases “arising under the
Constitution.” See Raoul Berger, Congress vs. the Supreme Court 50-116 (1969),
The expressions quoted indicate to me that the courts, having no interest but the law,
were understood as essential institutions in making the Constitution effective. As
noted in text, the couns also have an ordinary subconstitutional public purposa. The
extent to which that function should be emphasized relative to that of constitutional
exposiion may be a matter of reasonable disagreement. See Alexander M. Bickel,
The Least Dangerous Branch: The Supreme Court ai the Bar of Politics 173 (19%62).
See William B. Fisch and Richard S. Kay, The Legitimacy of the Constiturional
Judge and Theories of terpretation in the United Staves, 42 Am, J. Comp. Law
(Supplement) 517, 527-30 (1994).

See Hobbes, supra, note 9 at 240,

There is another critical prerequisite to effective constitutional government that 1
will not discuss in this essay, Assuming that courts, more or less, restnct them-
selves to the application of preexisting law, it will be necessary that the other
agencies of government comply with the constitutional decisions of the courts.
Ag the courts have no means of coercion, this might well seem the more substan-
tial problem. 1 think that the reasons [ suggest in the balance of the essay as to
why we can expect courts generally 1o adhere to the preexisting rules apply as
well o the other government departments adhering to the judgments of the
courts, The assumption that they will so comply 15 fairly well borne out by LS,
history. Submission even to very unpopular decisions of the Supreme Court,
while not invariable, has been pretty much the rule.

See, e.g., Lino A. Gragha, Do Judges Have a Policy-Making Role in the Ameri-
can Svstem of Governiment? 17 Harv, 1. L. & Pub. Pol'y 119, 122-3 (1994),

See Schaver, supra, note 48 at 1234,

See Tom K. Tyler, Why People Obey the Law 3 (1990, In a 1995 public opinion
survey 81% of respondents said it was very important for good citizens to “obey
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all laws™; 97% said it was very important or somewhat imporiant. Newsweek Poll,
June 28, 1995 (Lexis News Library, RPOLL file). In a 1985 poll, while 53% of re-
spondents said that there were “exceptional occasions” when people might follow
their own consciences, 40% said people should obey the law “without exception.”
MNational Opinion Research Center Poll, 1985 {Lexis News Library, RPOLL file).

See generally Tyler, supra, note 138; Joseph Raz, The Morality of Freedom
28—104 (1986,

Raz, supra, note 139 at 40. See id. at 35, 40-8, See also Schauer, supra, note 48 at
51=2; Heidi Hurd, Challenging Aurhorite, 100 Yale L. J. 161, 1631-2 (1991);
MacCormick, supra, note 44 at 186,

See Schaver, supra, note 48 at 125,

See Raz, supra, note 139 at 68; Schaver, supra. note 48 at 124-5,

The judges, that is, might feel swayed by the “theoretical authority” of the con-
stitution-makers. See H. L. A. Hart. Essavs on Bentham 263 (1982); see also
Alexander and Sherwin, supra, note 47 at 1214-15.

On the impartiality engendered by general lawmaking see Richard Flathman,
Liberalism and the Suspect Enterprise of Political Institutionalization: The Case
of the Rule of Law, in The Rule of Law {Nomos 36), 297, 306-7 (1. Shapiro, ed.,
1994). Flathman argues that the necessary ignorance of the specific conse-
quences of general rules is in tension with the liberal constitutionalist goal of pre-
dictability. It is true that the more general the rule the more difficult it wall be for
individuals to predict its effect on their planned actions. But for reasons already
given, this is a problem only at the margin of meaning. It is also true that the nec-
essary ignorance of consequences that accompany the creation of general rules
means that the lawmakers or constitution-makers will not be able to know with
any assurance how their rules will play out over time. But with respect to the par-
ticular constitutionalist valves discussed, there is no particular reason why law-
makers ought to be able to predict the cumulative outcomes of their legislation. It
is sufficient if subjects can predict whether their conduct on a given occasion will
or will not be proscribed, or in the case of constitutions, be proscribable. The cost
of this technique for social policy 15 the necessary price for subordinating the in-
terests of the state to the interests of the subjects.

See Alexander and Sherwin, supra, note 47 at 1219-20.

See John Dickinson, Legal Rules: Their Function in the Process of Decision, 79
U. Pa. L. Rev. 833, 845 (1931).

See 1. L. Mackie, Obligations to Obey the Law, 67 Va. L. Rev. 143, 15]1-3 (1981);
Joseph Raz, The Authority of Law 250-9 (1979); Raz, supra. note 139 at 97-8;
Tony Honore, Making Law Bird: Essays Legal and Philosophical 117-19 (1987).
See Burton, supra, note 129 at 190-1.

See, e.g.. R. Cover, Justice Accused (1975).

Max Weber, Law in Economy and Sociery 12 (Max Rheinsiein, ed., 1966) { Rule-
following is, in large part, “a result of unreflective habituation to a regularity of
life that has engraved itself as a costom™).

Friederich A. Hayek, supra, note 26 at 11.

Sec Gerald F Gaus, Public Reason and the Rule of Law, in The Rule of Law
(Nomos 36) 328, 333 (1. Shapiro, ed., 1994).
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See Lamy Alexander, The Crap, 14 Harv, J. L. & Pub. Pol’y 695, 701 (1991). See
generally Meir Dan-Cohen, Decision Rules and Conduct Rules: Acoustic Separa-
tion in Criminal Law, 97 Harv. L. Rev. 625 (1984).

Carl E. Schneider, Discretion and Rules: A Lawver'’s View. in The Uses of Discre-
tion 47, 81 (Keith Hawkins, ed., 1992). See also Martha 8. Feldman, Social Lim-
its te Discretion: An Organizational Perspective, in . at 163, 176-7.

See Feldman, supra, note 154 at 182-3; see also Scott Altman, Bevond Candor,
89 Mich. L. Rev. 296, 309 (1990).

See H. L. A. Hart, supra, note 143 at 158-9, 265; James L. Gibson, Judges' Role
Orientations, Artitudes and Decisions: An Interactive Model, 72 Am. Pol. Sci.
Rev. 9L, 917-21 (1978).

The force of role definition for lawyers and judges is illustrated by an anecdote
told in connection with James II's attempt to pack the benches of the royal courts
with men who would support his power to suspend acts of Parliament. When the
king dismissed Thomas Jones from the Court of Common Pleas for failing to
give the proper assurances he 15 reputed 1o have answered, “Your majesty may
find twelve men of your mind, but hardly twelve lawyers.” T. B. Macaulay, 1
History of England to the Death of William [1I 585 (Heron Books, ed., 1967 ).
The philosophy of one federal judge illustrates this, not uncommaon, theme: “The
expansive view of our Constitution, the one | espouse, mvolves a rather opli-
mistic view of life and human nature. The philosophy sees our nature and our
world as evolving in a progressive manner, recognizing new human rights as our
consciousness grows and develops. This view takes a document that has phrases
such as “equal protection” and “due process,” and seeks to discover what the
phrases mean by re-examining them from time to time in light of what we have
learned — as we increase our undersianding of human nature, the nature of soci-
ety and the universe.” Stephen Reinhardt, The Supreme Court as a Partially Po-
litical Institution, 17 Harv, J. L. & Pub, Pol'y 149 {1993,

See Fredenck Schaver, Easy Cases, 58 So. Cal. L. Rev. 399 (1985).

See Gibson, supra, note 156 at 919-21; Schneider, supra, note 154 at 69-T0),

See James Stimson, Michael B. Mackuen, and Robert B. Erickson, Dvaamic
Representation, 89 Am. Pol. Sci. Rev. 543, 5535-6(1993).

Cf. Aliman, supra, note 155 at 289-310.

See Sanford Levinson, Constitutional Faith 14135 (1988); Kammen, supra, note
97 at 331 (1986).

See Tom R, Tyler and Gregory Mitchell, Legitimacy and the Empowerment of
Discretionary Legal Authority: The United Srates Supreme Court and Abortion
Rights, 43 Duke L. J. 703, 713, 728, 754 771, 7867, T9E (1994). See generally
Dean Jaros and Robent Roper, The US. Supreme Court: Myth, Diffuse Support,
apecific Support, and Legitimacy, 8 Am. Politics Q. 85 (1980}, In a 1990 poll,
44% of respondents said they believed the Supreme Court decided cases primar-
iy on the basis of the law and facts. Twenty-e¢ight percent thought “political pres-
sures” were the primary determinant, and 19% thought the influence of personal
behiefs was foremost. Marcia Coyle, How Americans View the High Court, Na-
tonal Law Journal, February 26, 1990, 1.
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165 Wallace Steven, Asides on the Ohoe, in The Palm ar the End of the Mind: Se-
lected Poems and a Play 187 (1971).

166 See Alexander and Sherwin, supra, note 47 at 1198, 1202-10.

167 MacCormick, supra, note 44 at 191.
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We, the people of the United States, . . . do ordain and establish this Constitu-
tion for the United States of Amernca.!

The ratification of the Conventions of nine States shall be sufficient for the es-
tablishment of this Constitution between the States so ratifying the same.’

This Constitution and the laws which shall be made in pursuance thereof . . .
shall be the supreme law of the land. . .

The Congress, whenever two-thirds of both Houses shall deem it necessary,
shall propose amendments o this Constitution, or . . . shall call & convention
for proposing amendments, which . . . shall be valid . . . as pant of this Const-
tution, when ratified by the Legislatures of three-fourths of the several States,
or by conventions in three-fourths thereof. . . .*

I. Constitution as Legislation

The Constitution of the United States is an enacted law, a piece of legislation,
the intentional production of a political will. So at any rate it styles itself and
s0 we are pleased to regard it. To be sure, such an authonal view of constitu-
tional origins is the sheerest banality, a view as simplistic as 1t is inevitable, a
commonplace vernacular notion that cannot withstand cnitical examination. It
is nevertheless with us for the duration, because perception of the Constitu-
tion's enactedness figures crucially in the country’s acceptance of it as
supreme law. We examine in this chapter the impossible, unrelinguishable
idea of the intentional constitution, of constitution as legislation — or, as it has
sometimes been put, as “wntng.™?

If someone says, “The United States has a strong constitution,” we hear
metaphor. The speaker, we gather, 1s evoking the 1dea of the country's hardi-
hood m 1ts environment by likening LS. society, government, economy, cul-
ture = the country s endowmeni of organs and metabolisms, 50 to speak - to a
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thriving animal’s physical makeup. By contrast, “The United States has an
old constitution™ undoubtedly refers, quite literally,® to the country's express
polincal charter; or if not exactly to that, then to the country's somehow
otherwise established set of governing norms for “constitutional essentials”
meaning (a) the plan of political government — offices, branches, levels, pro-
cedures, power distributions, and competency ranges — and (b) the list of per-
sonal rights and hiberues, 1t any, that the constituted government 15 “bound to
respect.”” In what follows, we speak of constitutions in this political-regime
or charter sense of the term.

Lacking special contextual cues to the contrary, “The United States has a
good constitution™ doubtless praises our regime- or charier-sense constitu-
tion, not any other features of U.S. society’s so to speak congenital profile of
as it were organs and metabolisms. Does the statement, however, carry praise
of any agent for making our constitution a good one? A central claim of this
chapter is that it does, because we incorrigibly think of good constitutional
charters or regimes not as blessings that luckily befall us as strength and
health befall an animal, but as designed creations by responsible human au-
thors: as laws that lawmakers legisfare and as laws, moreover, whose ex-
pressly legislated character is a part, at least, of what gives them their ¢claim
on our allegiance and support.

I just mentioned a “we”™ who think in this legislative way of constitutions
and their bindingness. 1 use the term o refer to whoever reading this will ad-
mit to thinking, sometimes, in the ways I am here beginning to map, my use
of it thus representing my bet that you, Reader, are one of the party, some if
not all of the time. For us (for you), I am saying, a political-institutional con-
stitution has always — I do not mean constantly, but forever recurrently - the
character of a law expressly and designedly laid down by politically cir-
cumstanced human agents, which gains its bindingness on us at least in pan
by force of its reputed intentionality as a product of their express political
exertion.®

As distinguished from a product of what? There are two major alternative
possibilities to consider, which we may denominate the existential and the ra-
tonal. The existential possibility: A constitution is binding as a product of a
sociocultural fact of acceptance of it as the country's constitution. Or rather,
o speak more precisely, a social fact of this kind (and nothing directive or
evaluative or argumentative or otherwise rife with intention) is all that a con-
stitution’s bindingness consists in. The rational possibility: A constitution is
binding (insofar as it is) as a product — a dictate — of right reason (insofar as it
is). This gives us, then, a triptych of possibilities: constitutional bindingness-
as-law is (a) “existential,” a matter of how things are {(what I see that we in
this country just happen to find ourselves doing).® or (b) “ranonal,” a matter
of the right (what [ see that reason requires that we do); or (¢) “decisional,” a
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matter of sovereignty (what I see that some agent whose entitlement to rule 1
recognize has, as it happens, decided we are to do). Let us be clear that no one
can hold strictly to all three possibilities at once (although, of course, anyone
can, and most of us do, switch around among them all the time with the speed
of light). When and insomuch as I am feeling bound by some prescription for
the reason that | perceive it to have been laid down as law at some past time
by such and such persons having a title to do so, I cannot also just then be
feeling bound for the reason that (as [ see or judge for myself) the prescription
15 right or is currently accepted as law in the terntory where I am.

The case, let us suppose, is that 1 am nght now considering myself bound
by something having the look of a law — say, “The Constitution of the United
States.” If [ am consciously doing so in virtue of the thing's being right in my
judgment, then, at the cost of my fealty to the nght, it cannot matter to me
who laid it down. If I am consciously doing so in virtue of the entitlement to
rule of whoever laid it down, then, at the cost of my fealty to their sover-
eignty, it cannot matter to me whether I judge it to be nght. If 1 am con-
sciously doing so for either of those reasons, then, at the cost of my fealty ei-
ther to the right or to sovereign entitlement, it cannot matter to me who else
feels bound. And if, on the other hand, | am just being swept along by a tide of
general social acceptance of the thing as law, then it is not just then mattering
to me how or by whom the thing got laid down or whether it i1s right in my
judgment.

You might object that the following is possible: I see that what my coun-
iry's people just happen to find themselves doing is ascribing constitutional
bindingness to the intentional acts of certain agents under cenain conditions,
it being their belief (and this belief of theirs being a part of my description of
what they are doing) both that these agents own a title to decide constitutional
matters and that their acts under these conditions reveal or define what reason
requires.'® Accordmgly, I follow suit. You might say this 15 a case in which all
three of our possible bases of constitutional bindingness are simultaneously
in play. If it seems so, though, that is only because the ultimate motivation of
my conduct is insufficiently specified. At the very instant of fecling bound by
the contingency of intentional action (“in that they said so"), | cannot also
feel bound by rational necessitation {“in that it is right regardless of what any-
one may have said about it™) or by intentionless accidents of history (“in that
such-and-such complex legal-recognitional norm!! just happens to prevail in
the territory where [ am™). And so on around the circle: contingency clashing
with necessity, accident with design.

The focus of my explorations here is the moment in thought in which, by
the internal act of basing allegiance to the Constitution on its having been au-
thored by whom it was, we set aside, if only momentanly, whatever concerns
we may also have with either the bare facucity or the rational necessity of so-
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ciety’s acceptance of it as the basic law of the country. The object of investi-
gation 1s not, please note, the bare fact of our regarding the texiual or docu-
mentary Constitution as a historical product of episodes of aothorship. The
obvious reason for rhat 15 that it is, and very interestingly. The 1ssue here 15
the connection we draw between perceived historical facts of the textual
“Constitution’s” authorship and the current normative authority for us, as law,
of a body of practical political principles that we take this text 1o express or
represent. By the “normative authority”™ of a political directive [ mean its seri-
ous impingement on our feehngs and judgments about what is required and
permitted in the conduct of the political affairs. The connection we draw be-
tween normative authority and perceived historical facts of authorship (“we
ought to, becavse they said s07) | sometimes refer to below as the authonty-
authorship syndrome. 1 do not mean by “syndrome™ to call the connection
pathological, which I do not consider it to be. [ do mean that something strong
must be motivating the connection — the syndrome - because, as we shall
soon start (o notice, linkage of the Constitution's authority to its authorship is
a sitting duck for critique.

Explanation for the syndrome does not obviously lie, as you may think it
does, in the idea of an expoundable or interpretable constitution. Perhaps it
seems that the very possibility of the Constitution’s force as law — the possi-
bility of "applymmg” the Constitution to the run of cases supposed 1o be under
its legal control = depends on attribution of 1t specifically 1o someone’s au-
thorship. Lacking such attribution, you might think, one would lack all basis
for referring questions of the Constitution’s meaning-in-application to the
maotive, vision, purpose, aim, or understanding, at any level of generality or
abstraction, at any moment past or present, of anyone in particular — any
“framer” or all of them, any “ratifier” or all of them, any past or contempo-
rary court or member thereof, any past or contemporary electorate or citi-
zenry or “generation.” " And wouldn't a so-called text cut off from all such
reference be strictly meaningless”! (How, in that case, could one even have a
basis for construing those marks as tokens of the English language?)'?

The answers are that it needn’t be (and one could). Interpretability of a
thing that has the look of being a text in English need not presuppose the in-
terpreter’s belief in its having been intentionally created by anyone. The
thing, let us say, is found on the beach.'* 1t might just be a pattern made by
waves in the sand; no one is certain. Legibility does not depend on the an-
swer. As long as it looks like English words and seniences, you can “read” it
if you know English. (It appears to say, "Evervone has the right of freedom of
speech.”) Furthermore, as long as the words and sentences that it looks like
come somewhere within shouting distance of making sense 1n your culture,
you can interpret it, imbue it with meaning, even if the apparent meaning is
quite unexpected. (It appears to say: “Everyone has the right to dishwater.™)
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Now consider the following: In any country at any time, a legal culture
may sustain some distinct notion (by which 1 do not necessarily mean an un-
contested notion) of the legal category “constitution”™ and 1ts office in the or-
dering of social life. Suppose there comes within our field of vision an object
that has the look of being a text in a language we know, and the text that the
object looks like has the look of being part of a consttution according to
our culturally embedded notion of that category. The object, by appearance,
roughly fits or calls to mind our constitutional notion. Even 1if 1t also contains
variations and anomalies, that object, in our culture, will be interpretable as a
constitution-part.

Of course, “application” to particular cases of a legal text that is couched in
generalities does require ascriptions of point or purpose. The question, say, 1%
how or whether the free-speech guarantee applies o governmental restric-
tions on expenditures in political campaigns. Given a known, historical au-
thor, we could have commitied ourselves to answerning by doing our best to
seek out the author’s relevant imtention or expectation. But in the case I am
posing, we know of no author whose purpose we might seek out. Structural
relanons among the focal clause and other parts of the constitutional text (as-
suming we have the rest available) may doubtless help to frame the inquiry,
but any further iputs of purpose or value will have to be supplied by the con-
stitutional notion itself, the working theories of personality and society, and
of government by or under law, that lead us to see the thing as a piece of a
legal constitution n the first place.’® Instead of debaung over what the
“framers” meant or contemplated, a group of judges — more or less sharing a
specific, if always contestable, political-cultural inheritance - would have to
debate the content of the constitutional notion. From it they would have to
draw their claims about whether a true or proper constitution, granting nghts
of “freedom of speech,” would or would not better have meant those terms to
cover political campaign expenditures.

The point is that all this can be done by interpreters while making no sup-
position whatever about the actual authorship of the constitution. I therefore
conclude that the demands of interpretability cannot explain our predilection
to premise the bindingness of a constitution on attributions of its authorship.

I1. Constitution as Proposition of Fact: Legal Nonvolitionism

A norm for an agent is a directive the agent does not feel nghtly free 1o ig-
nore. It 15 something saying efficaciously to the agent that not everything 1s
rightly permitted, that within some range of action choices otherwise open to
her, at least one ought to be done or not done. The authority-—authorship syn-
drome is the connection we draw between two poles of our everyday knowl-
edge of the Constitution, one of which 15 our expenence of 1t as a norm or
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container of norms. If the Constitution somehow came to figure for us as not a
norm at all (a directive or ought-statement that we don't feel rightly free to
ignore) but rather only as a fact (a happening of history), then one of the syn-
drome’s poles would be missing. It would seem, then, that you could decon-
struct the syndrome by teaching people to see the Constitution as fact-not-
norm. That might seem a tall order, at least when “norm™ is defined broadly
enough to include the possibility of agents gathering directives from what
they perfectly well know to be intentionlessly grown facts of social practice. 1
It could nevertheless be understood (or rather misunderstood) as the project
of a certain branch of legal positivism.

In contemporary jurisprudential debates, use of the term “legal positivism™
15 notoriously vagrant.'” The term has been used to name the view that the sta-
tus of a norm as part of a country’s law depends on facts of social acceptance,
either of that norm specifically or of the authority of certain officers or insti-
tutions in a country to pronounce what norms are and are not law there. Such
a broad usage, however, unfortunately makes a legal positivist of anyone who
insists on distinguishmg the category of “law™ or “the legal” from that of
“morals” or “the moral™ (or “reason” and “the reasonable™), it only for the
purpose of raising and pursuing the question of the relations between these
categories. Once that categorial distinction is drawn, who can deny that to
speak of a legal order actually subsisting in a country is always to speak of an
ongoing social process in that country of recognition and acceptance of that
order as the legal order of that country?®

A question that then divides legal positivists from other legal theorists is
that of the relation, if any, between the possibility of a norm’s being made a
valid legal one by social acceptance of it as such and the moral status of that
norm whether in the eyes of an external observer of the social order in ques-
tion or of an internal participant. Legal positivisis deny that either the true
moral status of a norm in the sight of an observer or iis perceived moral status
in the sight of participants has any necessary bearing on the possibility of the
norm’s being made a legal one by social acceptance of it as such.'™ They as-
sert the possibility of a legal system in which there is neither “external” nor
“internal” connection between considerations of the transcendent morality of
a norm and either social acceptance of it as law or the efficacy of such accep-
tance 10 make the norm truly a legal one. =Y

Within legal positivism thus defined, we can detect a smaller camp of what
I will call “legal nonvolitionists.” What distinguishes them is insistence that
the foundations of legal orders are and can only be organically grown facts of
social practice, as distinguished from acts or expressions of anyone’s will 2
Straightforwardly, a going legal system is an effectively regulative social
practice of reference to an idemtifiable collection or system of norms. Some of
the norms are “primary,” immediately regarding what is and 1s not to be done.
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Some are “secondary,” regarding the modes and means by which primary
norms are determined. Among the secondary norms are “rules of recogni-
tion,” among which there must logically be an “ultimate™ rule of recognition,
controlling which purported determimnations of primary normative contents,
uttered by whom, in what forms and circumstances, are to be respected and
given effect.?2 Now, this ultimate rule of legal recognition, legal nonvoli-
tionists point out, cannot itself consist in the command of any sovereign, be-
cause it supplies the standard by which the identity of the sovereign is ascer-
tainable. Therefore, the legal nonvolitionist concludes, the normative
system's ultimate ground can, in the last analysis, be only a social fact that is
not itself a norm.

In a legal nonvolitionist account, the authority-as-law of the United States
Constitution {and of legislative and judicial law declarations made in pur-
suance thereof) flows in the last analysis from facts of social acceptance of
the Constitution - of the collection of secondary norms in which it consists -
as the society’s ultimate rule of legal recognition. The point is, social accep-
tance of the Constitution as supreme law is a very different matter from ac-
ceptance of someone s entitlement to make the Constitution be supreme law
by legislating it as such. The latter sort of acceptance still traces legal bind-
ingness 1o facts about someone’s exercise of a legislative will; the former
does not.

It is always possible, of course, that some society's prevailing, ultimate
legal-recogmuonal standard would appear to take the form: such-and-such
classes or descriptions of persons acting by such-and-such procedures are en-
titled to legislate whatever they will as this country’s “law of laws.”* That in-
deed appears (o be true for the United States, where the strongly prevailing al-
though not uncontested view (among those who have a view) is that such an
entitlement was and is available to be claimed by or on behalf of any collec-
tion of actors who did or may in the foture successfully carry out the ratifica-
tion and amendment processes laid out in Articles VII and V of the Constitu-
tion.#* But you do not faze the legal nonvolitionist by posing this sort of case,
of an apparently ultimate legal recognitional standard cast in terms of some-
one’s entitlement by act of will to legislate the constitution or law of laws.
When you pose the case, she cheerfully rejoins that this recognitional stan-
dard utself, then, is to all intents and purposes the country's real law of laws —
its small-¢ constitution as I'll sometimes hereafter refer to it, as distinguished
from the big-C Constitution whose recognition-as-law the small-¢ constitu-
tion underwrites — and that this standard is not itself conceived of as a product
of anyone’s willful act.® If you object that, to the contrary, Articles VII and V
gain their authority as (secondary, recognitional) law from a social perception
of them as having been enacted through certain procedures by certain descrip-
tions of persons (“framers,” “ratifiers,” the confederation Congress), she just
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pushes her argument up a notch (or down, your choice): It is thar procedure,
then, that is really the conntry’s law of laws and the status-as-law of rhar pro-
cedure, she says, is that of a social fact making no reference o anyone's exer-
cise of will. You and she can replay your respective moves an indefinite num-
ber of times moving up (or down) an indefinite number of notches, but it
seems that she must eventually prevail because you must sooner or later run
out of historically plausible enactment claims. Her point - the legal nonvoli-
tionist’s point — is that references to entitled authorship of laws are in the last
analysis inessential to the phenomenon of legality.

Here, then, is where we have come: Everyone who conceptually dis-
tinguishes “law™ from “morals”™ (or “reason’™) agrees that to speak of legal or-
dering in a country — to speak of the country’s being in a legally ordered con-
dition — is to speak of social convergence on some ultimate rule of legal
recognition. Legal positivists properly so called maintain that such a conver-
gence is sufficient for legality regardless of anyone’s view (or of the truth)
about the moral status of the recognition rule or of any other norm in the sys-
tem. Legal nonvolitionists insist further on the point that such an ultimately
grounding so-called rule or norm is more accurately classed as a fact. It con-
sists in a socially shared understanding of who, selected by what means and
marks and acting by what forms and in what combinations, has final authornity
to say what is or will be valid law, and to say further what this law concretely
requires of inhabitants and officials in various circumstances. True, this must
be in a quite strong sense an intersubjectively shared understanding, because
a crucial part of what inhabitants (or maybe it is only “officials”) must share
is awareness of each other sharing this awareness of a shared understanding .
Still, it remains in the end that the recognition “rule™ is neither an intentional
production nor a rational necessitation but just a matter of reflexive social
practice being what it 1s. The “rule” consists in a pattern of interconnected re-
sponscs on the part of a critical mass of a couniry’s people (or officials) to
certain classes of social events that they have culturally learned to construe
as “Parliament” enacting a “statute,” as the “decree” of a “court,” as a “police
car's” beacon, or what have you. In sum, according to the legal nonvolitionist
view, a country's constitution - its really operative constitution — is not itself
finally graspable as a prescriptive law or any other kind of norm but only as
“a matter of social fact” to be discovered not by analysis of propositions but
by “empincal investigation.”*7

You feel drawn to object. You want to say, by way of counterexample,
that — obviously — the Constitution of the United States both (a) gathers its ef-
fective legal force from public accreditation of it as an intentional act of leg-
islation and (b) is or provides the ultimate rule of legal recognition in U.S.
territory. The legal nonvolitionist then poses her challenge: You say the Con-
stitution binds legally as the product of someone’s act of legislatng a law
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meant to contain the country’s ultimate rule of legal recognition. But if so,
then the smd someone - the framers, the ratifiers — must have been legally en-
titled 1o lay down basic law to the country in this way. And what rule of
recognition, then, confirms this constitutional legislator's entitlement? Your
best reyoimnder, | think, would be: a recognition rule that was historically co-
original and congruent with certain acts of constitutional lawmaking that
it authorized. Why not? There seems to be no reason why a single transfor-
mative passage of national history cannot contain both and simultaneously
{and even reciprocally) (a) a series of legislatively intended public actions
and evenis that succeeds, in fact, in laying down law to the country and (h)
the emergence in society — the coming-into-practice — of the precise “rule of
recognition” that the legislative efficacy of this particular series of events
implies. For illustration, it seems we need look no further back than the re-
cent history of South Africa® and no further abroad than the American con-
stitutional founding, the course of events from the run up to the Philadelphia
convention of 1787 through the convention itself and its ratificational
aftermath. >

It's a mce thought, this idea of historical coincidence between the occur-
rence of a legislative endeavor conforming to a certain (broadly speaking)
procedural specification and the coming-into-being of a social practice of at-
tnibuting legislative efficacy to endeavors falling under that same procedural
specification. But still this idea misses the point of the legal nonvolitionist’s
challenge to your attempt finally to ground the Constitution’s current legal
force in a current perception of it as a product of someone’s past exercise of
an entitlement to legislate. The legal nonvolitionist is making a charge of in-
coherence against all claims of this sort. She is saying that no one can base the
Constitution’s authority on its legislative character without, in the very
thought, positing some preconstifutional ground of the authority-to-make-
something-be-law-by-legislating-it of whoever 15 supposed to have made the
Constitution be law by legislating ir.*® The point, in other words, is that a
law that we right now see as legally forceful by virtue of its having been duly
legislated cannot itself right now also be or contain our legal order’s ultimate
rule of recognition. So it cannot be, in that sense, what we also think a consti-
tution is.*!

It remains only to point out that if whatever-it-is — the real or meta or small-c
constitution — that 15 supposed o drape the mantle of legislative authority on
whoever is supposed to have legislated “the Constitution” is, in its turn, con-
ceived of as a legislated law, then the same argument recurses on it. The recur-
sion recurs for as long as the successive mantles of authority are said to consist
in legislated laws; we tumble in the void of infinite regress. Hans Kelsen saw
this problem long ago.*? From it he deduced what he called “the transcendental-
logical condition™ of any possible “grounding™ of the validity of a legal order.
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“Only a norm,” offered Kelsen, can ground “the validity of another norm.”*
Therefore, when we regard a legal order as grounded we must - logically must
- be positing a “historically first constitution,” together with a socially prevail-
ing “basic norm’ conferring on that first constitution’s promulgators the author-
ity to make it be the law, and thereby to obligate the country’s posterity (assum-
ing the basic norm remaims operative for them) to grant the force of law to
everything that has issued from or pursuant to a chain of amending clavses de-
pending from that first constitution

Just as the “first constitution™ and its promulgators are pure abstractions —
“transcendental-logical” categonies necessitated by the prior determination of
a thinker to regard his legal order as “grounded”™ - so then is the basic norm.
Perhaps that is why contemporary legal nonvolitionism has turned away from
Kelsen's dictum that “only a norm” can ground “the validity of another
norm,” offering instead to block the regress by shifting attention from the
space of norms to the space of facts, and specifically to the convement fact
that a critical mass of the country’s inhabitants {or officials) does, as it hap-
pens, intersubjectively concede a regulative force 1o an actually operative
practice of government thai these inhabitants for some reason or other tend to
identify with (or hypostatize as) a textoid that they call “the Constitution,”™*
What those reasons may be are a part of what we are after here. We should be
clear, though, that the legal nonvolitionist argument, cogent as it is, in no way
impugns this chapter's thesis that Americans do in fact recurrently think of the
Constitution as containing the ultimate legal grounding, the law of laws, of
the American legal order and, furthermore, as doing so by virtue of 1ts legis-
lated character.

What the nonvolitionist argument shows is that a social practice of legal val-
idation must ultimately ground itself in something that is not itself a validated
law in terms of the system’s own ultimate standards of legal validation - some-
thing that rather, then, must be “merely™ a social practice of referring gquestions
of legal validity to those particular standards, But full knowledge of a social
practice includes knowledge of how participants in the practice experience i,
“from the inside™ so to speak, and the legal nonvolitionist argument neither
says nor decides anything about the internal-experiential dimension of any
given society’s legal-recognitional practice.*® More precisely, the argument
does not preclude the practice’s being one that has this as one of its features:
that participants refer all questions about legal authority and validity to sets of
standards to which, whenever they make such referrals, they attribute the char-
acter of having been intentionally legislated.

The legal nonvolitionist argument accordingly does not preclude but rather
sharpens this chapter's thesis that we trace the Constitution’s bindingness on
us at least partly to its reputation-as-legislated. In the face of an apparently
cogeni refutation of any essential tie between the legal force of a country’s
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constitution and attributions of its authorship, we persist in tying our constitu-
tion's authority for us - small-c and large-C - to attributions of its authorship.
The question is why.

II1. The People’s Title to Rule: Sovereignty, Democracy,
and “Political Identity™

In any search for what might be motivating a population’s habit of tracing a
constitution’s normative bindingness to perceived facts of its authorship, a
glaringly obvious hyvpothesis is the influence on that population of a theory of
sovereignty. Normative bindingness sometimes flows from legal bindingness,
insomuch as that which I perceive to bind me legally also, in some substantial
measure, binds me normatively. Now, to say that someone is sovereign in a
country is to ascribe to that person a legal title to rule the country in whatever
way she decides to do, and an acknowledged sovereign, therefore, is within
her legal entitlement to legislate for the country whatever constitution she
may wish, What makes for her constitution’s legal (hence normative) bind-
ingness on me as an inhabitant, then, is all and only my recognition of her
legal title to rule. My own judgments of the rightness of what she rules are
then beside the point, as are my observations regarding anyone else’s accep-
tance of her rule. As long as | acknowledge her title of rulership, T am bound
to follow her constitutional directives, to the best of my ability to find out
what those directives are and what she meant for them to have me do in one
or another specific set of circumstances. An acknowledgment of sovereignty
would thus supply a perfect explanation for the authority-authorship syn-
drome.

But of course the explanation is only as good as its underlying supposition
of our attachment to an idea of sovereignty. And there we run into a compli-
cation, For it seems safe to say that we as we actually are do not recognize
the title of anyone save the people of a country to rule it. Demaocratic sover-
eignty is the only sovereignty we accredit. And the idea of democratic sover-
eignty, I am now going to argue, 1s special in the very respect that it cannot
maintain a separation between judgments of the pretending sovereign's title
to rule (or judgments of the pretender’s actual identity as the entitled so-
vereign) and judgments of the rightness of the pretender’s constitutional-
legislative acts.

If you attribute sovereignty to another, then the authority-authorship syn-
drome holds for vou with respect to the bindingness on you of the other's
legislative acts. But suppose, instead, that you attribute sovereignty 1o your-
self. In that case, 1t seems, the syndrome must break. If you feel bound at all
by what you ruled before, it won't normally be because it was ruled, or
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was ruled by you. If you feel bound at all, it must be by rightness as you judge
it now: what you ruled before still striking you, on current reconsideration, as
the right thing to rule. If it does not, why should not you, being sovereign,
feel free to amend? Why should you feel bound to stand by your own former
Judgment?

There are complications, of course. Rightness considerations — of legal “in-
tegrity,” perhaps — might constrain your freedom to alter some laws that you
now judge not guite right.*” Of more immediate interest: Here you are, con-
sidening yvourself absolute owner of the country, entitled as such to make laws
ad libitum for the country and you in it, quite irrespective of getting them
“right,” whatever that might mean. (That is what it means to be sovereign.)
Your only aim in this matter is for the country, and you in it, to be ruled by
vou. If you are tired and not of a mind to rule nght now, that aim could make
you feel bound by what you ruled before, and for the reason that it was you
who ruled it, until such time as you might bestir yourself to rule again. The
syndrome would hold. This assumes, of course. either that “you" are ascer-
tainably still the same person as the one who ruled before or else that what
matters is not really self-rule - being ruled by yourself — but anly being ruled
by a pod with your name on it. But suppose neither of those conditions holds.
Suppose that self-rule is what matters, and also that “you™ are not still ascer-
tainably the same person as the one who ruled before. In that case, the syn-
drome breaks. Insistence on this point breaks down the radical separation of
will from reason that the proposition of democratic sovereignty is often taken
to involve — the idea, that 1s, that a sovereign people is free to legislate to it-
self whatever law it pleases, just because that is what “sovereign™ means.

A. Twe Views of Constituttonal Democracy

Consttutionally speaking, “democracy™ in our times certainly signifies some-
thing beyond the rule of the many or the crowd as opposed 1o the few, the
best, or “the one.” The term names a standard by which a country is not a free
one, its inhabitants not free men and women, unless political arrangements
are such as to place inhabitants under their own political agency, their own
“rule.” No doubt the prevailing constitutional-democratic ideal does accept
a large amount of rule pro tanto by legislative, administrative, and judicial of-
ficers, operating within schemes of representative government. What the
ideal tests, in the end, are the constitutive or fundamental laws of a country;
the laws, that is, that fix the country’s constitutional essentials.*® There is,
however, an ambiguity in the test: Are we talking about the legislation of a
country’s fundamental laws by its inhabitants collectively, as one agent {“the
people™), or by them severally, as individuals? The idea that a country’s in-
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habitants severally are morally entitled to be the makers of the fundamental
laws of their country I call “liberal constitutional democracy.” The contrast-
ing idea that this entitlement belongs to a collective or supraindividual entity,
“the people,” 1 call “constitutional populism.™»

B. Constirutional Populism and the “Generation” Problem

Constitutional populists begin with the proposition that among requirements
of rightness in political arrangements the most basic is the entitlement of the
people of a country, somehow conceived of as a single situs of political
agency or energy, to decide the country’s fundamental laws (saving, no doubt,
the “law™ of the people’s title to make the law).* It may seem directly clear,
then, why for constitutional populisis constitutional-legal authority depends
on constitutional-legal authorship. That perception, however, is incomplete.
For constitutional populists, as | now undertake to show, the deeper basis of
constitutional-legal obligation must be rightness. not authorship; authorship
either stands in the way of obligation or serves as a figure of thought for the
supposition of rightness on which obligation depends.

Explanation begins with the opacity of the normative notion of the will of
“the people” or of a decision “by the people.” Few who consider the maitter
with much serionsness believe that this can plausibly be equated with a sim-
ple tally of votes taken under any conditions whatever, the vote of the major-
ity then standing for the decision of the people.

Among contemporary American constitutional theorists of populist incli-
nation, Bruce Ackerman 18 the one who has grappled most seriously with the
guestion of what counts as an expression of the legislative will of the people.
Ackerman guite convincingly maintains that, on any plausible conception of
a people’s constitutional will that is morally deserving of respect, that will {or
that “people™) can never be corporately or instantaneously present but can
only be represented by time-extended courses of political events. Sometimes,
Ackerman says, a course of events can disclose the existence of a “mobilized
majority™ in favor of major constitutional change — by which he means a
clear, strong, sustained, and commitied majority that arises, consolidates, and
persisis over a ime during which the fundamental, constitutional matters in
questions are publicly controverted at a high level of energy and concern.
Ackerman believes (and in this respect his view 1s noncontroversial) that such
episodes of constiunionally decisive and transformative popuolar mobilization
have been relatively infrequent in ULS. hastory.*!

At a recent conference titled “Fidelity in Constitutional Theory,” announc-
ing in effect what he finds in constitution-space that might be worthy of his
faith, Ackerman pronounced “the generation™ to be the “basic unit™ in Ameri-
can constitutional theory: not “the clause™ (for which read: some existentially
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self~-warranting, autonomously speaking text) and not “the theory” (for which
read: some rightness apple of the beholder's eye) but “the generation™ (for
which read: the historically acting creator of constitutional law = the creator,
that is, on a full and true view of who that is). To those who already agree
with him that proper use of the Constitution today requires reference to past
historical acts of constitutional creation, Ackerman urges the need to reckon
with a certain true fact about historical acts of creation of our constitution, (o
wit: They were done by a succession of somewhat spiritually separated gener-
ations. The constitution we have is a product of a chronologically ordered but
nonlinear (“discontinuous™) series of creative political events, each one of
which rejected some but not all of its predecessors’ basic normaiive premises.
As such, then, must the Constitution be construed.*

Yes. But when Ackerman posits the generation — not the clause, not the
theory — as the basic object of fidelity, he certainly intends a further message:
that proper use of the Constitution today does indeed require reference (o past
historical acts and events. Constitutional law he declares to be constituted by
a “conversation between generations.”™ Each generation of Americans is
“obligated to honor” the creativities of every predecessor generation (saving
certain barren ones )™ Thus, owr task woday 15 to say what “their sound and
and fury™ means.®® The message seemingly could not be clearer: The most
compelling what-there-is-to-be-faithful-to, constitwtionally speaking, is hu-
man political action, the political works and acts of generations. Fidelity does
not run o an impersonal prescriptive text that just happens, heaven only
knows how, to be shining there before us in loce constitutionis. Whatever
merits our acceptance — our “reception”™ — as constitutional law does so pre-
cisely by virtue of being the works and acts of the generations whose works
and acts 1t is.

Why s07 Why not by virtue of being right (if it is) or by virtue of being
there? Because, Ackerman says, of our commitment as Americans to being
governed by ourselves as a people. That commitment leaves us with the prob-
lem of telling when we as a people have spoken law; it gives us need for a rule
of recognition of the people legislating. But the root commitment that raises
the need also points to the form of the only admissible answer to it, which is
to draw the rule of recognition from the actual historical practice of the coun-
try. The country came to treat the semilawlessly enacted Constitution of the
17805 as hghest law, as it did the semilawlessly enacted Reconstruction
amendments and as it now does (so Ackerman contends and many adamantly
deny) an undocumented consttutional-legal quasi-enactment of the New
Deal era.®” The country thus shows o itself what it counts as a mobilized-
majoritarian apparition of the legislating people. On this matter as on others,
our task 15 nothing more or less than to listen to ourselves. What could be
more in the spirit of democracy as popular self-rule?
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The difficulty is as it has ever been (call it “counter-majoritarian,”™* call it
“intertemporal ™), They - the generations of the Founding, Reconstruction,
and the New Deal - are not in any obvious or self-proving way in unity or
unison with us the living. But given that they are not, for us to submit in any
degree to governance by their say-s0 — mcluding not least their say-so regard-
ing rules of recognition - is for us in that same degree to be not governing
ourselves. What some prior generation did as distinguished from what we
might do is extraneous, it would seem, to our self-government, as long as it
remains agreed that they (then) are not us (now).

C. Intergenerational Hewristics

Ackerman has a response: Granted, predecessor generations are not us. Nei-
ther, on good authority, is Congress us, nor 1s any other contemporary organ
of representative government.5” If what we mean by democracy is the rule of
the people, we must also understand that this people appears in action only
sporadically, in moments of exceptional political mobilization that it may not
be granted to every generation to know. So in this world of generational fini-
tude and change, to ask for perfect democracy 1s to ask for too much. The best
that any oncoming generation can do, if it means to be ruled by the people, is
o receive as its law the most recent word from an adequately mobilized U.S.
citizenry, pending that oncoming generation's own arousal (if ever) of the
people slumbering within it.

With that in mind, suppose someone, an American, says that his sole objec-
tive in life is to live in compliance with a constitution that truly corresponds
to the contemporary will of the contemporary American people. | emphasize
confemporary. This person sees no moral or other value in being ruled from
the grave by dead people. What morally moves him is the idea that the living
should in concert rule their own lives in their own country. But he finds him-
self in a state of puzzlement about how he can possibly know what is the con-
stitutional will of the contemporary American people, which it is his sole ob-
ject in life to abide by. So he takes a leaf from Bruce Ackerman’s book. He
allows himself to be persuaded by Ackerman that the best evidence he can
hope to have of the will of the contemporary American people is the facts
about where matters constitutional were last left (in the year 1937, by Acker-
man’s reckoning) by the series of constitutionally decisive, popular mobiliza-
tions that have previously occurred in U.S. history.

Here vou have a genuine case of the authonty-authorship syndrome. Our
hero i1s minded to abide by the Constitution “*because they said s0.” no further
questions asked. Given his objective — to live under laws corresponding 1o the
{contemporary} people’s will - his heuristic attribution to past historical acts
of dependable direction toward that objective not only relieves him but ration-
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ally bars him from any further direct inguiry of his own. In this matter, he
does truly equate what he ought to do with whatever they said.5" The author-
ity—authorship syndrome holds for him. Of course, it does so only in a special
way. by virtue of a special feature in his svndrome that we might call its
normative-heuristic structure. Submission to authority may not always be
morally motivated, but in our speaker’s case it is. His attitude is certainly not
one of moral detachment or indifference to the right. As a constitutional pop-
ulist, he thinks it right to submit himself to the fundamental-legal will of the
people. He submits to the authonity of past political events because and only
because he aims to do what is right, having himself assumed responsibility
for the judgment that what is right in these matters is submission to the con-
temporary people’s will, But that, as we are about to see, 15 not the only or,
perhaps, the most telling sense in which a rightness judgment undergirds his
regarding what “thev” said as normatively authoritative for him,

D, “Political Identity” and Righmess

Our hero hazards a probability estimate that the constitutional doings of prior
generations of Amerncans — dead Americans — point with acceptable accuracy
toward the will of the contemporary people respecting matters constituttonal.
On what basis, however, can he count this estimate a rational one? The esti-
maite depends on the supposition that each politically mobilized generation in
the American series is an episode or representation of one and the same polit-
ical family, so to speak, periodically exercising one and the same family-
owned title to collective self-rule. But this succession of mobilizational epi-
sodes might also, after all, be construed as a temporal series of different
collective agencies, strangers to each other, each possessed of its own discrete
entitlement to rule over its own affairs.

The point 15: To think of a people hiving under a fundamental-legal regime
that they themselves make or adopt 1s already by the thought to confer upon
“the people™ an identity that is in some respect continuous across events of
constitutional mobilization and change. The people need not be unchanging
across the higher legislative divide: Agents can change through their acts
without loss of identity: Montaigne is made by the book that he makes. But
we do need to fix on something about this people — presumably it would per-
tain to their political sensibilities and motivations — that might warrant our
calling them the same people after as they were before the event. Unable 1o
affirm a relevant sameness between those who decide upon constitutional in-
novation and those who must live with the decision, we could not seriously
speak of a people living under its own rule.

Popular sovereignty no doubi conceives of consiitutional lawmaking
events as deliberate acts of a capital-P People legislating. What 15 tncky is
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that this People legislate not only to the official agents — congresses, presi-
dents, courts — whom they charter or “constitute” by their higher lawmaking
acts, but to themselves as the self-same (self-governing) People as those who
legislate. They do so at least insomuch as every constitution (worthy of the
name) is a law containing a binding rule about how iiself (including this rule
of which we just now speak) may thenceforth be revised. In the Constitution
of the United States, this rule (most observers think) is Article V3 It looks
like there is a dimension of political freedom that we both atribute to the
chartering People (represented as the authors and ratifiers of Article V) and
deny to the People as thus chartered, that 18, the freedom to decide the terms
and conditions of hagher lawmaking. The charterers (“We the People of the
United States™) seem to stand, then, on a different plane of rulership from the
chartered (“our posterity”™), as creators to creatures. How is it possible to con-
strue such an event as one of the people’s self-government?

There are possibility conditions for this, but they are stringent. For a People
to be self-governing means for them to legislate to themselves as the self-
same (if also the ever-changing) People as those who legislate. This means
that the lawmaking act emanates from a People whose collective character or
“political identity™ (to use Bruce Ackerman’s nice term)* not only continues
through the process of enactment undissolved but also, by the same token,
was already established when the process began. We need 1o say, then, what it
15 that we think confers pohtical dentities on empirical human aggregates,
identities of a sort that allows us to check for the sameness of the People who
lay down constitutional law and the People to whom it 15 land down. What do
we think this people-constituting, identity-fixing factor could possibly be?
Must it not finally come down to an attitude of expectation or commitment
shared by constituent members of the putative capital-P People”? An attitude
of expectation of the presence among them of some substantially contentful
normative like-mindedness, or al the very least of commitment Lo searching
out the possibility of this? An expectation of, or commitment to, some cul-
tural or dispositional or experiential commonality from which they can to-
gether try 1o distill some substantially contentful idea of political reason or
right? Something — could it be — along the lines of that constiutional-cultral
“potion” to which [ have previously made reference 7

Think, now, about how matters look from the standpoint of the People on
the receiving side of a constitutionally decisive mobilization. As a supposedly
self-governing people, they cannot accept constitutional lawmaking from
anyone save themselves. But it seems they can know themselves as them-
selves — can know themselves as, so to speak, a collective political self = only
by knowing themselves as a group of sharers, joint participants in some al-
ready present, contentful idea, or proto-idea, of constitutional reason or right.
This means they can know their lawgivers as legitimate, as the same People
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as they are, only through the lawgivers’ perceived or supposed participation
in the same set of regulative ideas that they right now hold about what consti-
tutions are for and are supposed to do. What we are saying here, in effect, 15
that a populanon’s conception of itself as self-governing, as legislating law ro
iiself, depends on its sense of 11s members as, in their constitutional lawmak-
ing acts, commonly and constantly inspired by and aspiring to some distinet
regulative idea of constitutional justice, fitness, and nght.

What it comes down to 1s this: For anyone committed to the pursuit of pop-
ular sovereignty for the sake of the value of political self-government - the
value of a population’s being under its own political rule {and why else be
commitied to the pursuit of popular sovereignty?) — acts of legiimate consti-
tutional lawmaking can never within history be conceived of as writing on a
clean slate. Rather, such acts must always be conceived of as outcomes of po-
litical interactions that were already framed, when they occurred, by some al-
ready present idea of constitutional reason, some constitutional-cultural no-
ton. As devotees of self-rule by the people, we do not and cannot grant
binding force to anv predecessor constitutional lawgivers’ say-so just because
it was theirs, without an identity check to make sure that they and we are rele-
vantly the same people, and there appears to be no such relevant check apart
from our current judgment as to whether what they did was in accord, or at
least tending toward accord, with constitutional reason as it may be given to
us the living 1o know it. In other words, constitutional framers can be our
framers — their history can be our history. their word can command obser-
vance from us now on popular-sovereignty grounds — only because and inso-
far as they, in our eyes now, were already on what we judge to be the track of
true constitutional reason.

We see a hermeneutical circle closing. I have been arguing that, in the pro-
duction of present-day legal authority, constitutional framers have to be fig-
ures of righiness for us before they can be figures of history. But it so0, then
preseni-day constitutional interpreters, dedicated to the support of the con-
temporary normative authority of the Constitution, have no choice but to read
the words of the framers with the interpretative charity of the hiving. In that
respect, my argument here is incidentally intended to cause trouble for those
who assert that a broadly originalist mode of constitutional interpretation fol-
lows directly from the premise that “the Constitution . . . derives its power to
restrain from assumptions about [a] historical act that created it.”*

But to return to our main inquiry: If it is true that, in the production of pres-
ent-day legal authority, the framers must be figures of rightness before they
can be figures of history, then why is not history superfluous to the enter-
prise? Why don't we dispense altogether with the framers and their authonity?
Might an answer lie in the fact that we are not only constitutional populists
but liberal constitutional democrats as well? 1 think 1t may, but in order 1o
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explain I will first have to rehearse some liberal constitutional democratic
doctrine.

IV. Coercion, Justification, and Conscience in
Liberal Constitutional Democracy

A. Liberal Conscience to Liberal Justice

The guestion of the rightness of the fundamental laws hounds us both as the
consiitutional popuhisis we are and as the constitutional liberals we are, but in
different ways.

For us as populists, the question of fundamental-legal rightness merges into
that of authorship: What is right in this mater, and all that is right, is that the
people make the laws for themselves. The question of the substantive right-
ness of the laws, of the rightness of the laws as opposed to the right of their
makers to make them, enters secondarily, at the point where members of a
cwrreni generation must accept {or not) that those historical actors whom they
credit as lawmakers are the right ones, those who are sovereign for them,
themselves.

Matters stand guite differently for us as constitutional liberals. In liberal
constitutional thought, the question of the rightness of the fundamental-legal
regime is primary. That is because the regime is a program for coercion.
When we abide by a constitutional regime in place we collaborate in coercion
of the ideally and presumptively free and equal individuals who live or come
within its jurisdiction. For that collaboration, we liberally feel, some justifica-
tion is owing. Justification means (what else could it mean?) a showing that
the legal order’s constitutive or fundamental laws are substantively right, or
at least that there 1s something about them giving reason for confidence in
their tendency toward rightness,

To spell it out a littde: Liberals are committed to a centain kind of political
regard for individuals, as presumptively invested with “higher-order inter-
esis” in the direction of their lives in accordance with goals and values they
freely posit to themselves.*” Given the extent to which a country’s laws obvi-
ously impinge on the lives of the population, fulfillment of individuals" self-
government interests apparently would require that a country’s inhabitants be
each one a maker of the country’s laws. But lawmaking in a modemn, plural,
diverse society is and must in every discrete instance be a nonunanimous,
“collective™ activity. It simply cannot be that each and every concrete in-
stance of lawmaking will directly register for each affected person as an in-
stance of self-government.

The problem might seem containable, if not exactly soluble, were liberal
thought content to relegate individuals’ interests in self-government to some
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bounded realm of “private™ affairs. It grows toward the intractable, though, if
we insist that each individual's self-government interest extends across the
full range of pohitically or collecuively decidable matters. And why would i
not? If it is correct at all to say that I have a basic interest in setting the direc-
tions of my life, then how can that interest not extend to the question, for ex-
ample, of whether there shall or shall not be in force in my country a law
against abortion? How, indeed, can 1t not extend further, to the question of
whether there shall or shall not be 1n force in my country a (higher or const-
ttional) law against having (ordinary) laws against abortion?

Nevertheless, there may be salvation in the idea of fundamental laws that
frame a system for all further lawmaking. I I could see myself as, so to speak,
an awtonomous author or endorser of the system of lawmaking, then 1 would
also be accepting responsibility for whatever 1ssues from the system. For as
long as | consciously endorse the system as a right or fair one, I am bound by
that endorsement to accept its specific results even when they revolt me
(granting that I might not forever retain confidence in the nghiness of a sys-
tem that | saw issuing 1n too many revolting laws). The hope of the hberal
constitutionalist is that a country’s people can severally see themselves in this
way as autonomously approving the fundamental laws, and so as autono-
mously responsible for all further lawmaking that those laws authorize. Who-
ever could do that would be self-governing with respect to the politically de-
cidable conditions of their lives.5®

So the liberal constitutional project ideally is that of everyone’s actually
endorsing the fundamental-legal regime as right, and the first requirement of
that ideal project is that everyone reasonably cowld do so. Liberal theorists
differ in the details, but that is roughly how liberal reason drives us to de-
fine justice in politics. Liberals agree that in order for any regime of political
coercion to comport with justice, all those concerned must have true reasons
of their own, whether or not consciously held, for agreeing to its basic pro-
grammatic terms — reasons that all would discover themselves to have n a
wide and general reflective equilibrium,* reasons that are objectuively conso-
nant with everyone’s sysiem of interests {including whatever interests you
think everyone has in fair and peaceful social coexistence or cooperation with
others) or that are in accord with what all would agree to, according to their
understandings of their interests, in the light of a truly democratic debate ®

B. Liberal Constitutional Responsibility

If the legal-nonvolitionist argument 1s correct, the small-c constitution, when
you get to the bottom of 1t, 15 an outcome of “subjectless” social processes,™!
No one in particular made it what it 15 or, therefore, can be held responsible
for 1ts undoubtedly coercive content. It seems, in that way, to be beyvond justi-
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fication. Yet justify and disjustify we incessantly do, even down to pretty
deep small-c constitutional levels.®? The legal-nonvolitionist argument may
lcave us wondering what we then think we are doing, or why we don’t just
take our justificandum to be what legal-nonvolitionist analysis so com-
pellingly reveals it to be: a subsisting, observable, sociocultural evolutionary
fact, assured as such of the only sort of justification — that is, facticity, exis-
tence — that a fact can ever have and that all existent facts always have. To that
question, liberal conscience provides an answer.

Legal nonvolitionism, let us imagine, somehow insinuates its message into
the country’s drinking-water supplies, and Americans predominantly come to
share a sense of currently accepted legal-recognitional standards as having no
author, as having been “subjectlessly” produced. This sensing might, perhaps,
occur only in some vestibule of consciousness, so that neither the content of
the standards nor the fact of their acceptance ever entered the field of any-
one's focused, critical contemplation. But surely it wouldn't have 1o work that
way. Pace Kelsen,® it seems we can easily maintain awareness of being un-
der the sway of directives that we consciously hold to be subjectless, and can
furthermore make these directives, or norms, focal objects of inquisitive and
critical thought. As agens or “persons” we can reflect critically on what we
“just happen™ to find ourselves doing, and when we do reflect on our subject-
lessly grown legal-recognitional practice or small-c constitution, it cannot
then be for us a value-neutral fact. If a legal order inevitably coerces, then so,
oo, does the small-c constitution that grounds it. 1f we collaborate, we need
to justify. A small-c constitution is not after all like the weather, beyond any-
one's ality to affect by action. From a sense or perception that no one made
the small-c constitution what 1t is today, nothing follows about the possibility
of working to change it by deliberate action now. We can always, therefore
demand, of ourselves if of no one else, reasons for leaving the small-c consti-
tution as we find it.

C. Responsibility and the Authority-Authorship Svndrome

Thus, liberal conscience gives us a straightforward response 1o our question
about what could possibly possess anyone to demand justification for, or debate
the moral merits of, a constitutional practice that on due reflection he or she has
1o see as grounded in social facts that no one willed or intended and for which
no one is responsible. However this small-¢ constitution came to be what it is,
there 15 always the question of leaving or not leaving it as we find it. In thai
sense, a hiberal constitutionalist cannot help assuming the role of constitutional
author. But there is here no explanation, as yet, for the authority—authorship
syndrome, the “drawn connection™ between something’s authorship and its
commandingness as law (“because they said so”). Awareness that you or I could
work at changing the received small-c constitutional content does not make us
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its authors in that sense. A part of what we are trying to explain here is displace-
ment of agency to another (“because they said so'') as opposed to acceptance of
it on one's own (“because | nght now judge that it is {or would be|] right regard-
less of what anyone may ever have said about 1t”"). At stake is exactly the differ-
ence between what | earlier distinguished as the rational and the decisional
groundings of constitutional bindingness. People's acceptance of responsibility
for moral improvement of the constitution from here on out just is their em-
brace of the rational grounding, whereas it is the country's attachment to the de-
cisional grounding that we are engaged here 1o explain,

D, Authorship in Default of Agency?

A legal order coerces. So then does its small-c constitution. When we abide
by a constitutional regime in place, we collaborate in coercion. For that col-
laboration we require justification. Our direct perception of the regime’s
moral rightness or justice in all important respects would give us what we re-
guire, but many or most of us unfortunately do not have that perception.
Some believe or suspect the regime to be wrong in some basic way;™ some
just do not know and do not try to judge, or do not trust themselves to do so
given limits on the effort they are willing to invest in the question. Even if the
regime is in our view badly wrong in some way, we may despair in practice of
getting the fault corrected, or we may decline the effort for reasons of pru-
dence (regard for overriding values of legal unity and stabilityy*3 or of princi-
ple (respecting the evident predominam disposition of our mates in political
cooperation).® For any or all of such reasons, a concurrent endorsement of
the justice of the coercive regime may be unavailable 1o us as our reason for
abiding by and thereby helping to sustain 1t. Authority, then - “because they
said s0” — could supply the reason we want. And authority here requires - pre-
supposes — an author,

In sum: For hiberals, that the constitution 1s there can never suffice as a rea-
son for abiding by it; it also has to be morally supportable as just or at least as
“justice-seeking.”’ Somewhere, it seems, liberals have to locate accountabil-
ity and responsibtlity for the constitution’s conformity to justice or at least for
good-faith effort in that direction. Those who stand accountable and responsi-
ble for a constitution’s justice-seeking character are ils agents, its doers, i1s
authors. The idea of constitutional authorship, 1 am suggesting may serve us
as a projection and signifier of moral agency and accountability in the matter
of politics.

V. The Lost Democrat?

Some parallels appear between the views we hold as constitutional populists
and the views we hold as liberal constitutional democrats. In peither view
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does intentionless existence sufficiently ground constitutional-legal norma-
tive force or justification, and in neither can the grounding be completed
without reference to rightness. Liberal constitutional democracy grounds jus-
tification in rightness itself, in the warrantable justice or justice-seekingness
of basic political arrangements. Constitutional populism grounds normative
force not in rightness but in will — specifically, in the contemporary will of the
people. However (if Ackerman’s argument is correct), there is no discovering
what that will is without reference to an historical senies of political acts; and
furthermore (if my argument is correct), there is no deciding which acts be-
long to the serics without a view as o which ones fall along what is now
found to be a right track by (a duly deliberated or chastened) contemporary
public opinion.

“Rightness,” however, stands differently positioned in the two views. For
constitutional populism, the relation of rightness to contemporary political
expressions of popular mtuitions and judgments is one of immanence,
whereas for liberal constitutional democracy. it 15 one of transcendence. For
populism, the question is one of consiming one’s own political past, con-
structing one's own political biography, in the process simultaneously engag-
ing and (re)producing one’s own notion of the right in politics. For liberals.
the question is one of testing what exists by comparison with an independent
critical standard. To put it another way: In populist thought, rightness does
not seem to fight in principle against democracy: in liberal thought, 1t does.
How, then, does liberal constitutional democratic thought preserve a place for
democracy at all?

I mean “democracy™ in the unrestricted procedural sense of the term, It is
all too easy 1o say: By constitutional “democracy™ liberals mean and can only
mean something substantive, not anything deeply procedural — that is, they
mean only that the country’s basic laws, regardless of how those laws came to
be in force, provide for more or less popularly accountable day-to-day gov-
ernment based on a more or less equally distributed franchise; for nondis-
criminatory lawmaking and prohibition of caste distinctions; for protection
against arbitrary and oppressive uses of state powers; for strong rights of
moral autonomy, freedom of thought, freedoms of political expression and as-
sociation; for whatever one’s profile for democracy reguires. If the provisions
match our profile, we judge the regime democratic, no matter its authorship.
By contrast, on what | mean by the unrestricted procedural sense of “democ-
racy,” the regime is not democratic, no matter the democratic micety of its
fundamental-legal prescriptive content, unless the country’s people at all
times retain appropriate joint control over that content, too. The question, to
repeat it, is how it is possible for constitutional liberals also to be constitu-
tional democrats in the full procedural sense of the term.

Many of us do try. Take as a case in point Jirgen Habermas. When it comes
to the matter of constitutional law, he is expressly committed both to bottom-
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less procedural democracy and to liberal justice. As a democratic procedural-
1st, Habermas complains about the effort of John Rawls to find a ground for
liberal constitutionalism in the hypothetical deliberations of parties in a philo-
sophically constructed “original position.” He writes:

From the perspective of the [philosophically elaborated] theory of justice, the act of
founding the democratic constitution cannot be repeated under the institutional condi-
tions of an already constituted just society. . . . It is not possible for the citizens 1o, |
reignite the radical democratic embers of the original position . . ., for . . . they find
the results of the theory already sedimented in the constitution. . . . [T]he citizens can-
not conceive of the constitution as a project.”™®

That, plainly, 15 a call for democratic procedure even at the point of deciding
the mest fundamental laws of the regime or, indeed, of formulating principles
or norms by which to test the laws. “The democratic procedure for the pro-
duction of law,” Habermas declares, “forms the only ... source of legiti-
macy” for our “postmetaphysical™ age.™

Yet Habermas along with Rawis undoubtedly belongs to the family of lib-
eral political moralists, those who judge political arrangements by asking
whether the arrangements sufficiently honor elementary moral entitlements
attributed to individuals. Along our “liberal” — “populist”™ divide, the thought
of Habermas falls decidedly on the liberal side of the line. It deeply shares
with the thought of Locke, Kant, Mill, Rawls, and Dworkin a view of human
individuals as severally possessed of capacities for rational agency, for taking
some substantial degree of conscious charge of their own minds and lives,
making and pursuing their own judgments about what is good and what is
right.™ Accordingly, it also deeply shares with theirs a sense of the inelim-
inable coerciveness of political government and a concomitant view of what
it must mean to defend against complaint the governmental presence in peo-
ple’s lives — which is to show that all affected persons severally have what are
actually, for them as individuals, good reasons for consent at least to the fun-
damental laws that constitute the system of government they are under.

A Habermasian version of this line of thought appears in the propositions
that he labels U™ and “D™:

[U] [Flor a norm to be valid [meaning for the norm to be observable “out of
respect for” it], the consequences and side effects that its general obser-
vance can be expected to have for the satisfaction of the particular inter-
ests of cach person affected must be such that all can accept them
freely;™

[D] [Olnly those norms of action are valid to which all possibly affected per-
sons could assent as participants in rational discourses.”™

D as written is not guite a procedural equivalent or translation of U; rather,
the two propositions jointly asserted reflect upon each other’s meanings,™
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But it is clear that the statements together characterize political justification
in terms of hvpotherical universal agreement, by those who stand to be af-
fected and who reason correctly. And hypothetical consent based on correct
reasoning is a substantive, not a procedural, test for the justified character of a
set of fundamental laws. So if — as the U-D coupling apparently implies — lib-
eral-individualist premises require that sort of test, then Habermas has no
argument yet for a requirement of an actual democranc-procedural prove-
nance for a set of fundamental Jaws, If anything, he has an argument againsi
such a requirement. There 1s, after all, an obvious conceptual gap between a
procedure designed 10 1550 1n a set of fundamental laws that can be ratronally
approved by everyone and a procedure designed to afford a full and equal part
to everyone in fundamental lawmaking. An elitist institution could turn out to
be just the ticket for the first requirement, even as the second would surely
disgualify it. Whence, then, from here? How does Habermas get from here to
the conclusion that “the democratic procedure for the production of law . . .
forms the only post-metaphysical source of legitimacy ™

Does it help it one infers from the Habermasian U coupling that there 18
one and only one basic individual night to be satished by constitutional
arrangements, namely, a procedural nght to participate as an equal i polincal
self-government? It does not. That proposed basic right has a democratic-
procedural content, to be sure, but the fact of its being a basic right {if it be
one) 15 not itself contingent on the performance or outcome of any democratic
procedure, Liberal constitutional justice may or may not require that there be
placed in operation a democratic procedure for the further determination of
people’s rights {(and of other dimensions of the right in political arrange-
ments) but no procedural fact of democratic debate or decision can settle
whether or not it does, What setiles that question can only be philosophical
competence, or, in other words, reason,™

At this point, [ think, liberal constitutional democrats have to alter slightly
the question under consideration. From the question of a given regime’s actual
consonance with justice, in the liberally defined sense of all individuals” hypo-
thetically having reason for their own to agree whether they know it or not, we
move to the question of the moral justifiability of supporting the coercive
regime in the face of actual unliquidated disagreement among individuals and
population groups about whether the regime really does satisty justice m that
same sense. These two questions are obviously related in some way, but they
are not identical, or at any rate liberals had better hope that they are not.

That is because of a fact, as 1 take 1t to be, related to what John Rawls calls
“the fact of reasonable pluralism.” I will call mine “the fact of reasonable in-
terpretative pluralism.” Rawls means that there are a plurality of conflicting
but all of them reasonable, ethical-philosophical views — “comprehensive
doctrines” - that develop and survive under free institutions.™ Now, surely
this fact has replicative consequences on the “lower” level of deciding on a
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codified set of fundamental laws or constitutional essentials that everyone has
reason to agree 10 in the country s historical circumstances. Surely "burdens
of judgment” guarantee unliquidatable reasonable disagreement on this “in-
terpretative” level, too.™ Consider, for example, a liberal bill of rights. Any
such empirical-legal enumeration of rights must always, in the first place, of-
fer an interpretation, for the country in its histoncal circumstances, of some
more abstract conception of human right such as that adumbrated by Haber-
mas through propositions U and D or by Rawls through the original position
and the two principles of justice as faimess.”” Given the burdens of judgment,
the interpretations conveyed by the enumeration are bound to be in many re-
specis reasonably contestable. {Consider the glaring differences among lib-
eral constitutional democracies about whether or how to deal with property
rights or positive social rights in a constitutional bill of rights.) Reasonable
contestation must also attend major judicial interpretations of the enumerated
articles = such as interpretation of “the equal protection of the laws™ to mean
a requirement of color-blind law.

Rawls posits reasonable pluralism as one of those general social facts that
bear crucially upon people’s reasons for agreeing or not to one or another set
of public practical norms, and that thereby affect the very content of justice.’™
But, 1 want to sugeest, the consequences of the burdens of judgment cannot
be so confined. This fact about our situation has the further consequence of
making nondemonstrable by public reasoning any authoritative truth about
what it 1s that everyone in this country now has reason (o agree to in the mat-
ter of legal basic-rights codifications and interpretations. | don’t mean it
makes truth i this matter philosopfucally unavailable, or beyond reasoned
argument, or just a matter of opinion or desire or power. I mean it makes it po-
litically unavailable among people who, aware of human frailty and burdens
of judgment, all sharing “a desire to honor fair terms of cooperation,” all shar-
ing a belief that there is a truth of the matter of what those are, can neither all
agree on what that is nor dismiss as unreasonable their opponents’ positions.™
The fact of reasonable interpretative pluralism thus opens a gap between the
question of justice and the guestion of legitimacy, of what it would be morally
right or justifiable for anyone to do about the matter of political coercion.
What is more and what is worse, liberals by affirming reasonable interpreta-
tive plurahism (as it seems to me they must) present themselves with the pos-
sibility that there is no answer at all to the question of what it would be right
for anyone or any society to do about this matier — or, 1n other words, that
nothing that is done about it can be right or morally justifiable, that all there
can be is facts of power. This, indeed, is what John Rawls calls “the problem
of political liberalism. ™0

For liberals, the grim conclusion must be avoiwdable; but how do we escape
it? If we can, it can only be by our being able to identify some possible at-
tribute in a currently prevailing set of human-rights codifications and inter-
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pretations, other than the reasonably contested attribure of actual congruence
with justice, that could underwrite the moral justifiability of acts in support of
a coercive political regime that contains this set of codifications and interpre-
tations. But then what could this other attribute be?

One might liberally think that acts in support of a prevailing set of human
rights prescriptions are morally justified, as long as there is something about
the set in virtue of which everyone is able 1o observe and abide by what it
containg, not just out of desire to avoid legally administered punishment or
loss but also out of consciously held “respect for” the interpretations. Haber-
mas sometimes calls such a property in a legal regime its “validity.”®! But
then what can confer validity on a regime of fundamental-legal enumera-
tions and interpretations? What possible fact about the laws — apart from the
unavailable one of public and certain knowledge of their conformity to jus-
tice — might make it possible for everyvone to observe them out of respect for
them, without regard to any adverse institutional consequences of nonobser-
vance?!

A possible such fact might be that the regime’s human rights prescriptions
are in some way made continuously accountable to an influential process of
truly democratic critical reexamination that is fully receptive to everyone’s
perceptions of situation and interest and, relatedly, everyone’s opinion about
justice. Respectable reasons could be supplied why a well-advised, liberal-
minded philosopher in search of constitutional justice would submit his ef-
forts to such a cnncal review: first, a belief that only in the wake of demo-
cratic debate can anvone hope to arrive at a reliable approximation to true
answers to questions of the justice of proposed constitutienal norms, under-
stood as consisting in thewr umversalizability over everyone’s interests or
their hypothetical unanimous acceptability in a democratic discourse; and,
second, that only in that way can anyone hope to gain a sufficient grasp of rel-
evant historical conditions to produce for the country in question, in a legally
workable form, an apt interpretation of whatever abstract practical norms can
pass the justice tests of universalizability and democratic-discursive accept-
ability, (The epistemic or truth-seeking character of these reasons bears com-
parison with the Ackermanian constitutional populist’s heuristic search in his-
tory for guidance to the will of the people now.) One might, with Habermas.
conclude on the basis of such reasons that only the submissibility of the jus-
tice guestion at any time to an actual and influential democratic-discursive fo-
rum can sustain a validity-conferring “presumption” that nonunanimously en-
acted and nononanimously interpreted constitutional laws are universally
rationally acceptable.

I am not here making the claim that a regime’s ongoing procedural-
democratic accountability can in all truth justify collaboration in the coercive
imposition of it on a contentious country. My claim is only that liberal consti-



Constitutional Authorship 91

tutional democrats seem driven to the view that it can. Notice, though, that a
response in this form to someone demanding justification for your support of
a given constitutional regime can never be complete. A “truly democratic™
process 1s itself inescapably a legally conditioned and constituted process. It
is constitwted, for example, by laws regarding political representation and
elections, civil associations, families, freedom of speech, property, access to
media, and so on. Thus, in order to confer legitimacy on a set of laws issuing
from an actual set of discursive institutions and practices in a country, those
mstitutions and practices would themselves have to be legally constituted in
the right way. The laws regarding elections, representation, associations, fam-
ilies, speech, property, and so on, would have to be such as to constitute a pro-
cess of more or less “fair” or “undistorted” democratic political communica-
tion, not only in the formal arenas of legislation and adjudication but in ¢ivil
society at large.

The problem is that whether they do or not may itself at any ume become a
matter of contentious but reasonable disagreement, according to the liberal
premise of reasonable interpretative pluralism. Examples abound in our con-
stitutional law. 1s the regime properly democratic only in the absence (as
some claim) or only in the presence {as others claim) of state-administered
corrections of market-based distributions of economic means? Only in the ab-
sence (or only in the presence) of affirmative action, or of cumulative voting
or proportional representation? Only in the absence (or only in the presence)
of federalism, separation of powers, and other checks and balances? In the ab-
sence (or in the presence) of gun control, or of regulation of political spend-
ing, or of guarantees of procreational autonomy, or of barriers to religious
expression in public educational and other spaces? Lacking politically au-
thortative answers to questions such as those, how can we justfy forceful
imposition on the country of whatever answers we arrive at?

Only, 1t would seem, by establishing the validity of those answers, which
again we would do by showing the continuous submissibility of them to the
critical rigors of an influennal, properly formed democratic debate. But then
the queston of what is a properly formed democratic debate sull looms, and
we are caught in an infinite regress of validity claims. Habermas is thor-
oughly aware of the problem. A legitimate legal order, he writes, 15 “one that
has become reflexive with regard to the very process of institutionalization.”
“The idea of the rule of law sets in motion a spiraling self-application of law.”
“The citizens themselves . . . decide how they must fashion the rights that
give the discourse principle legal shape as a principle of democracy. . ..
[ They] make an onginary use of a civic autonomy that thereby constitutes it-
self in a performatively self-referential manner.”*2 But then the question must
be: Where in history can this “originary” constitutive moment - this founding
act of citizens” authorship — ever be fixed or anchored?
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Surely what we have here 1s pure abstraction, a transcendental-logical de-

duction necessitated by the prior determination of a thinker o think some-
thing. In Hans Kelsen's case it was that the constitution is grounded. In the
case of Habermas — and he stands, I believe, for liberal constitutional demo-
cratic thought at large — it is that support of the constitution might somehow
possibly be morally justified. Either way, we produce an author because we
have to.
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See Frank 1. Michelman, “Foreword: Traces of Self-Government,” Harvard Law
Review 100 (1986): 4. 75 ("The Air Force is not us. Congress 15 not us, The Presi-
dent is not us. “We' are not “in’ those bodies. Their determinations are not our self-
government. Judges overriding those determinations do not, therefore, necessanly
subtract anything from our freedom, although the judges also, obviously, are not
us’ L

For a definitive discussion of the kind of heunistic or epistemic avthonty 1 am
pointing at here, see Joseph Raz, The Morality of Freedom (Oxford: Clarendon
Press, 1986) 21-105.

We noticed 1n Section Il and note 24 that a minority of theonsts hold (o the view
that Article V is not correctly construed as setting forth the exclusive procedural
avénue to valid amendments of the Constitution. The minority theorists do not,
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amendment rule at all. In “The Consent of the Governed,” Akhil Amar says the
Constitution's rule is a deliberative majority vote.

See Ackerman, Foundations 204. Ackerman wriles, it seems to me paradoxically,
of “an entire People . . . break[ing] with its past and construct[ing] a new political
identity for itself.” See Michelman, “Thirteen Easy Pieces™ [ 325,

Al the end of Section 1,

Richard Kay, Chapter 1, this volume.

John Rawls s representative, From the coerciveness of polincs, he writes, Nows a
moral duty of “civility” — “to be able to explain to one another,” when “fundamen-
tal quesnons are at stake.” how the “principles and policies we advocate can be
supported” in the lights of “principles and ideals acceptable to [all] as reasonable
and rational.” Rawls, Political Liberalism 226, Cf. Christine Korsgaard, “Com-
mentary on Cohen and Sen.” in Martha Nusshaum and Amartya Sen, eds., The
Qualiry of Life (Oxford: Clarendon Press, 1993) 54-61, at 55 (“Only the pursuit of
certain kinds of aims, in special circumstances, can justify the use of coercion;
only these, therefore, can be legitimate political objectives™); Bernard Manin, “On
Legitimacy and Deliberation, Political Theory 15 (1987): 338-68, a1 338 (“The
most radical form of liberalism maintains that protection against arbitrary coercion
is the sole common aim of human beings living in society™ ).

See Rawls, Polirical Liberalism 734,

Cf. John Rawls on “full autonomy”™ in id. at 77-8. By honoring what they them-
selves have judged to be basic principles of justice in politics, Rawls says, citizens
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“The Subject of Liberalism,” Stanford Low Review 46 (1994): 180743, at
182630,

see Rawls, Political Liberalism 8 and n. 8,

See Jirgen Habermas, Between Facts and Norms: Contributions to a Discourse
Theory of Law and Democracy (Cambridge, Mass,: MIT Press, 1996) 107, 4475,
459, 566 n. 15.

[ take the term “subjectless™ from id. 486.

A vivid example is the Supreme Court's authority to decide, finally and indepen-
dently, disagreements over the meaning of the Constitution, at least insofar as such
disagreements bear on the actual or antucipated disposition of cases at law. This
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obviously “bedrock™ (see Michael Perry, Chapter 3, this volume) and also obvi-
ously “preconstitutional” (see Alexander and Schaver, “Extrajudicial Constitu-
tional Interpretation” 1377) norm or feature of American constitutional practice is
a constant topic of justificational discourse.

See Section I, note 16.

As, for example, Bruce Ackerman finds wrong our small-¢ constitution's commit-
ment to “dualist democracy™ as opposed to “rights-foundationalism™ {see Bruce
Ackerman, “Rooted Cosmopolitanism,” Erhicy 104 (1994): 516, 535) and both
Ackerman and David Abraham find wrong its cast against positive rights against
the state {see Abraham, “Liberty without Equality: The Property-Rights Connection
in a ‘Negative Citizenship” Regime,” Law and Social Inguiry 21 [1996]: 1-65).
See Alexander and Schauver, “On Extrajudicial Constitutional Interpretation.”™

See Amy Guimann and Denmis Thompson, Democracy and Disagreement (Cam-
bridge, Mass.: Harvard University Press, 1996): 2-3; Michelman, “Thirteen Easy
Pieces” 13256,

See Lawrence G. Sager, Chapter 6, this volume; Sotirios Barber, “Justice-Seeking
Constitutionalism and Its Critics,” paper presented at the Colloguiom on Constitu-
tonal Theory, New York University, April 20, 1995; Anthony J. Sebok, "Justice-
Seeking Constitutional Theory and the Problem of Fit,” paper presented at the Col-
loquium on Constitutional Theory.

Jirgen Habermas, “Reconciliation Through the Public Use of Reason: Remarks on
John Rawls's Political Liberalism,” Jouwrnal of Philosephy 92 (1995): 109-31,
at 128,

Habermas, Berween Facis and Norms 448,

It by no means follows that Habermas is an anthropological “atomist,” which of
course he is not. Liberal thought as | am now rendering it easily accommodates, as
exemplitied by the thought of Habermas, a “relational” view of human severalty,
one that fully recogmzes the importance of groups amd relanonshups in the lives of
individuals, the existence of co-dependencies not only among individuals® inter-
ests but among their consciousnesses ol =elf — the “symmetncal relations of recog -
mition,” and their consequences, that are “built into communicatively structured
forms of life in general.” Id. at 109,

ld. ar 447-8, 566 n. 15.

Id. at 107, 459,

Suggesting, for example, such possibilities as that “rational™ discourses in D are
the set of procedures that issue in unammous assent (o a norm if and only of that
norm satisfies U, or that “free” acceptance in U is acceptance that would issue
from a D-type rational discourse,

It 15 worth pointing out that the conflict here 15 between reason and procedural-
sense democracy, not between philosophical competence and individual self-
government. My self-government depends on my having, on due reflection, ap-
proved the fundamental laws of my country as true laws of justice, and that
condition can be satisfied by the very sort of Rawlsian grounding for constitutional
principles — everyone amves separately at a reflective considered judgment that
some or other philosopher has gotten them right — that Habermas has said he finds
democratically wanting.
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See Rawls, Political Liberalism 367, 6.

“Burdens of judgment”™ are the canses of unliguidatable disagreement about con-
testable questions among persons who, as reasonable, all observe and report hon-
estly, argue cogently, and share “a desire to honor fair terms of cooperation.”
Among the causes Rawls posits is the following: “To some extent (how great we
cannot tell) the way we assess evidence and weigh moral and political values is
shaped by our total [life] experience, . . . and our total experiences must always
differ. Thus, in a modern society with its numerous offices and positions, its van-
ous divisions of labor, its many social groups and their ethnic variety, citizens' to-
tal expenences are disparate eénough for their judgments to diverge, at least to
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What Is “the Constitution™?

(and Other Fundamental Questions)
MICHAEL J. PERRY

Several of the most divisive moral conflicts that have beset us Americans 1n
the period since the end of World War [1 have been transmuted into consrin-
tional conflicts — conflicts about what the Constitution of the United States
forbids — and resolved as such. The most prominent instances imclude the con-
flicts over racial segregation, affirmative action, sex-based discrimination, ho-
mosexuality, abortion, and physician-assisted suicide. each of which has been
resolved — at least in part, and at least for a time — on the basis of a claim about
what the Fourteenth Amendment forbids. Which of the conthicts, if any, under-
stood as constitutional conflicts, have been resolved as they should have been
resolved — that is, which have been resolved on the basis of the Constitution as
they should have been resolved? If one wants, as | do, to pursue that inquiry,
one must first answer three questions: What is “the Constitution™? What does
it mean to interpret the Constitution? Is the Supreme Court supreme in inter-
preting the Consttution? Although this chapter is, then, preparatory, the ques-
trons | address here - connected questions — are fundamental.

I. What Is “the Constitution™?

A. Herein of the Constitution , and the Constitution,

The referent of the phrase “the Constitntion of the United States™ is some-
times the document - the text — called the Constitution of the United States.
But the referent is sometimes - indeed, often - the norms that constitute “the
supreme Law of the Land.” (Article VI of the Constitution declares, “This
Constitution . . . shall be the supreme Law of the Land. . . .”) That there is no
disagreement about what sentences the Constitution in the first sense (the
Constitution, ) contains' does not mean that there 18 no disagreement about
what norms the Constitution in the second sense (the Constitution,) consists
of. The Constitution, (the document called the Constitution) is not identical to
the Cnn:-‘.tilutinrl: {the norms that constitute “the supreme Law™).
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What is the Constitution, — what norms does it consist of? The Preamble to
the Constitution (the Constitution ) declares, “We the people of the United
States . . . do ordain and establish this Constitution for the United States of
America.”™ In American constitutional culture, few if any persons — even, re-
markably, few if any constitutional theorists — disagree that the norms the
Constitution, consists of include at least some directives issued by — that is,
some norms “ordained and established™ by — *“We the people.” More to the
point, few disagree that the Constitution, consists of some such norms partly
because the norms were “ordained and established™ by “We the people.”™ It is
now a convention — an axiom — of American constitutional culture that “We
the people of the United States™ not only “do ordain and establish this Consti-
tution for the United States of America™ but may ordain and establish it. This
is ot to say that only “We the people” may establish norms as constitutional.
I will say more about that later.*

What directives have “We the people”™ issued, what norms have they estab-
lished? When “We the people,” through their representatives, put words into
the Constitution, they do so for the purpose of issuing — and, in that sense, es-
tablishing — one or more constitutional directives. The Constitution , in each
and all of its various parts, is the yield of political acts of a certain sort; acts
intended to establish not merely particular configurations of words but,
ultimately, particular norms, namely, the norms that “We the people™ under-
stood — or would have understood, had they been engaged, had they been pay-
ing attention — the particular configurations of words to communicate. Does
anyone really believe that were we to amend the Constitution in our day, it
might be a political act of a different sort: an act intended to establish not, ul-
timately, a particular norm but merely a particular configuration of words? If
not, why would anyone believe that when rhey amended the Constitution  in
their day, they acted to establish merely a particular configuration of words?
Establishing, in a political or legal document, a norm to govern the future -
unlike establishing, in such a document, merely a particular configuration of
words — is a recognizably human act. “[I}t s hard to think of any recommen-
dation for a regime of law created by the ‘interpretation’ of disembodied
words that have been methodically severed from the acts of mind that pro-
duced them.”™ Therefore, the norm (or norms) that “*We the people™ estab-
lished, in putting a particular configuration of words into the Constitution, is
the norm they understood (or would have understood) their words to commu-
nicate. They did not establish a norm they would not have understood their
words to communicate. In what sense would “We the people of the United
States . .. ordain and establish this Constitution for the United States of
America” if the norm they are deemed to have established is one they would
not have understood their words to communicate 7
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B. Why Bow 1o Old Constitutional Directives? And Why Issue New Ones?

I said that few if any persons disagree that the norms the Constitution (the
Constitation,) consists of include some directives issued by “We the people
of the United States.” (From here on, I will use the subscript only occasion-
ally, for emphasis. It should be clear from the context whether I am referring
to the Constitution as law, as a set of legal norms [the Constitution, ], or sim-
pl* s a text, a statement [the Constitution,].) The “people of the United
. lates” who did “ordain and establish™ the Constitution in 1787-9 - and
the Bill of Rights in 1789-91 — are long dead. So, too, are the people who
amended the Constitution in the aftermath of the Civil War. (They amended
the Constitution, so as to amend the Constitution,.) Why, then, should we, the
people of the United States now living, accept constitutional directives issued
by persons long dead as our “supreme Law of the Land™?" Some of the direc-
tives of which the Constitution consists, including some of the oldest ones,
are directives that we, the people of the United States now living, should want
to be a part of our constitution if they were not a part of it already. In the view
of some of us, however, not every directive that is a parnt of our constitution
should be a part of it.* Why should those of us who believe that a direcuve
should not be a part of our constitution bow to the directive — that 1s, bow to it
unless and until we succeed in disestablishing the directive in a constitution-
ally ordained way? Put another way, why should we follow the convention es-
tablished by the directive? Why shouldn’t we follow a different, competing
convention — one not established by the Constitution but, nonetheless. more
to our liking?

We might try to change the existing convention by amending the Constitu-
tion in a constitutionally ordained way - for example, in the way ordained by
Article V.% But to pursue that strategy is to follow a convention established by
the Constitution. The question at hand, however, is whether we should follow
a convention not established by the Constitution that competes with a consti-
tutionally established convention. Why should we do thar? Why should those
of us who believe that a directive should not be a part of our constitution bow
to the directive unless/until it is disestablished in a consttutionally ordained
way? Why shouldn’t we (or our representatives) try to disestablish the direc-
tive in a way that is not constitutionally ordained? (In what way that is not
constitutionally ordained?) Indeed, why shouldn’t we try to establish a new
constitutional directive in a way that is not constitutionally ordained?

The most basic reason for bowing to a constitutional directive, unless/until
it is disestablished in a constitutionally ordained way, is practical.

Contracts are generally backed by exiernal sanctions; constitutions are more nearly
backed by default, by the difficulty of recoordinating on an alternative arrange-
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ment. . . . [O]nce we have settled on a constitutional arrangement, it is not likely 1o be
int the interest of some of us then to try to renege on the arrangement. And this is gen-
erally true not because we will be coerced to abide if we choose not 1o but because we
generally cannot do better than to abide. To do better, we would have to carry enough
others with use to set up an alternative, and that will typically be too costly to be worth
the effort. !9

Trying to disestablish a constitutional directive or to establish a new one in a
way that is not constitutionally ordained would be an exemplary instance of
“try[ing] to renege on the arrangement.” Because 1o succeed in that effort “we
would have to carry enough others with us to set up an alternative, and that
will typically be oo costly to be worth the effort,” it is not surprising that
there is no significant support — nor, without a severe constitutional crisis, is
there ever likely to be such support — for disestablishing or establishing a con-
stitutional directive in an other than constitutionally ordained way. Those of
us who believe that an existing directive should not be a part of our constitu-
tion usually have no option but to bow to the directive (unless/until it is dises-
tablished in a constitutionally ordained way), because “we generally cannot
do better than to [do so[.” Similarly, those of us who believe that a directive
should be a part of our constitution usvally have no option but to bow to the
fact that the directive is not a part of our constitution (unless/unul it is estab-
lished in a constitutionally ordained way) because “we generally cannot do
betier than to [do s0].”!! This is not to deny, however, that in truly extraordi-
nary circumstances {e.g., a revolution, a civil war, or a great depression) some
of us could disestablish a directive, or could establish one, in an other than
constitutionally ordained way.'* For example, Bruce Ackerman has argued -
persuasively, in my view - that the Fourteenth Amendment was neither pro-
posed by Congress nor ratified by the states in full accord with the require-
ments of Article V.12 {Ackerman’s project is not to challenge the constitu-
tional status of the Fourteenth Amendment, but to demonstrate that the ways
in which “We the people of the United States . . . do ordain and establish this
Constitotion for the United States of America™ are sometimes different from,
and more complex than, those authorized by Article V.) Moreover, it is almost
certainly the case that in at least a few instances Supreme Court justices have
disestablished a directive, or have established one, or have done both, 1 will
say more about this state of affairs in Subsection C of this section.

We can disestablish a constitutional directive, in a constututionally or-
dained way, without establishing (i1ssuing) a new directive in its place. How-
ever, some day we might want to establish a constitutional directive (whether
or not in place of an existing one). What reasons might we have for wanting to
establish the directive as a constitutional directive - for wanting to establish
it, that is, not, or not merely, by means of an ordinary statute, but by means of
a constitutional amendment?
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Whereas a statute typically may be revised or repealed by a legislative ma-
jority, national constitutions typically require much more than a legislative
majority to amend the constitution. According to Article V of the Constitu-
tion, for example, *The Congress, whenever two thirds of both Houses shall
deem it necessary. shall propose Amendments to this Constitution, or, on the
Application of the Legislatures of two thirds of the several States, shall call a
Convention for proposing Amendments, which, in either Case, shall be valid
to all Intents and Purposes, as Part of this Constitution, when ratified by the
Legislatures of three fourths of the several states, or by Conventions in three
fourths thereof, as the one or the other Mode of Ratification may be proposed
by the Congress. . . ."!* For us to establish a directive by means of a constitu-
tional amendment, then, is for us to try to make it especially difficult, both for
ourselves at a later time and for our political descendants at a much later time,
to disestablish the directive. Opting for the constitutional strategy rather than
for, or merely for, the statutory one is to decree that the directive may be dis-
established, not by a legislative majority acting through the ordinary politics
of legislative revision, but only by a supermajority acting through the extraor-
dinary politics of constitutional amendment. '3

What reasons might we have for wanting to make it so difficult to disestab-
lish a directive? We mught be skeptical about the capacity of our ordinary, ma-
joritarian politics to safeguard the directive adequately, especially during po-
litically stressful times when the directive might be most severely challenged.
We might fear that, at some time in the future, we who are so enthusiastic
about the directive — for example, a directive expressly limiting the power of
government — might lose our political dominance and that those who take our
place might be hostile to the directive. We might fear too that even if we hold
on to our political dominance, our political representatives, over whom we
exert imperfect control, might fail to safeguard the directive adequately. In
short, we might distrust — we might lack faith in — our (future) politics.

Not that there aren’t other reasons for pursuing the constitutional strategy.
For example, a political community might need to establish, or to reestablish,
its basic institutions, institutional arrangements, and practices, so that its day-
to-day politics might then begin, or begin again, to operate, Or it might want
(o remove certain issues from the agenda of its ordinary politics because it
fears, not that its politics cannot be trusted to resolve the 1ssues, but that a
contest about how they should be resolved might tear or even destroy the
bonds of community.'®* Even when a political community has already estab-
lished its basic institutions, institutional arrangements, and practices, how-
ever, and even when it has no reason to fear that a contest about how a certain
issue should be resolved might tear, much less destroy, the bonds of commu-
nity, the community might be skeptical about the capacity of its ordinary, ma-
joritarian politics, especially during stressful times, to safeguard adequately a
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directive the community deems important. In a federal political community,
like our own, such skepticism might focus, at one time, less on the capacity of
the politics of the states 1o safeguard a directive than on the capacity of the
politics of the national govemment to do so. At another nme, it might focus
more on the capacity of the politics of the states, or of some of them.

C. What Norms Does the Constitution, Consist of?

Again, few if any persons disagree that the norms the Constitution consists of
include some directives established by “We the people” (and that it includes
some such norms partly because they were “ordained and established™ by
“We the people™). However, that the Constitution consists of some such
norms does not entail that it consists only of such norms. As 1 now explain,
few constitutional scholars disagree that the Constitution consists of at least
some fundamental norms that were probably never established by “We the
people.” (Although few scholars disagree that the Constitution consists of at
least some such norms, whether one or another norm was established by “We
the people” is often a mauer of controversy — as is the question whether one
or another norm not so established is nonetheless a part of the Constitution. )

Under what circumstances, if any, is it legitimate for the Supreme Court to
strike down as unconstitutional a law or other governmental action on the
basis of a porm that, in the Court’s view, is not part of the Constitution that
was “ordained” and “established” by “We the people of the United States™
through their political representatives — that is, a norm that no generation of
“We the people™ understood, or would have understood, themselves to be es-
tablishing in puiting particular words into the text of the Constitution? In our
constitutional culture, it would be extremely difficult Lo justify such an action.
It is widely accepted among us that “We the people of the United States™ - not
“We the justices of the Supreme Court” — should “ordain and establish” the
Constitution of the United States.!” By what right, then, would the Court im-
pose on a branch of the national government - or even on state government —
a norm that in its view no generation of “We the people” had ever estab-
lished™®

The issue, however, is rarely so simple. Assume that, a generation or even
longer ago, the Supreme Court struck down as unconstitutional a law or other
governmental action on the basis of a norm that, in the view of the Court 10-
day, is no part of the Constitution ordained and established by “We the peo-
ple.” It doesn’t matter, to the inquiry | want to pursue here, whether the past
Court based 1ts decision on an honest but mistaken view about what norm the
text of a constitutional provision was understood to establish, or on pretense -
a lie — about what norm the provision was understood to establish, or on an
unreasonable specification of an indeterminate constitutional norm,'” or even
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on a theory of constitutional adjudication according to which the Court may
enforce, in the name of the Constitution, norms that no one, past or present,
could fairly understand any language in the Constitution to establish. Under
what circumstances, if any, should the Court today acquiesce in that old rul-
ing rather than overrule it? Few constitutional scholars insist that the Court
should never acquiesce in old constitutional rulings 1t now believes to have
been wrong; the disputed question is when — under what conditions — the
Court should do so.2?

[ don’t mean to provide an exhaustive answer here, but [ do want to float
one suggestion: If, over time, the practice or the premise decreed by the old,
wrong (at the time) ruling has become such a fixed and widely affirmed and
relied-upon (by us the people of the United States now living)®' feature of the
life of our political community that the premise (or the practice) is, for us,
bedrock, then the premise has achieved a virtual constitutional status:** it has
become a part of oor fundamental law — the law that is constitutive of our-
selves as a political community of a certain sort.** Such a premise ought not
now to be overturned by the Court. Even Robert Bork has argued that some
mistaken constitutional precedents “have become so embedded in the Life of
the nation, so accepted by the society, so fundamental to the private and pub-
lic expectations of individuals and institutions. that the result should not be
changed now,"* { Because Article V's processes of constitutional amendment
are supermajoritarian, for the Court to overiurn such a premise would be for it
to empower a minority o impede the reestablishment of the premise as a par
of our constitutional law. Perhaps ultimately the minority would fail, but
given the reality of so much of our politics — logrolling, sound bites, demo-
goguery, and so on — one couldn’t be sure.) Moreover, after declhining 10 over-
turn such a premise, the Court should not treat the premise as a sport and
refuse to go further.® By hypothesis, we are talking about a premise that has
achieved a virtual constitutional status, that has become a part of our funda-
mental law. It would be anomalous, therefore, for the Court to refuse to weave
the premise into the fabric of the constitutional law that, in its “common law™
mode, the Court develops over time.

What premises would satisfy the condition articulated in the preceding
paragraph? What premises are constitutional bedrock for us the people of the
United States now living — and would remain so even if all of us who pay at-
tention 1o such things came to be persuaded that no constitutional norm estab-
lished by ““We the people” warranted the premises?

* Consider, for example, the premise that the privileges and immunities - the
rights and freedoms — protected against the national government by the Bill
of Rights are protected against state government by the Fourteenth Amend-
ment. It has been controversial whether that or any similar premise was, as
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the Supreme Court’s “incorporation” jurisprudence holds, established by the
Fourteenth Amendment. 1 believe that the premise was established by the
Fourteenth Amendment,?® but even if we were to discover tomorrow that it
was not — that the generation of “We the people” that made the Fourteenth
Amendment a part of the Constitution did not understand the amendment to
communicate anv such premise — the premise 1s now constitutional bedrock;
no Court would {or should) overturn 1.7

« Consider in particular the premise that not only the national government, but
state government 100, may not establish religion or prohibit the free exercise
thereof or abridge the freedom of speech or the freedom of the press. It is at
least somewhat controversial whether, even if the Fourteenth Amendment
made (1.e., was meant to make) applicable to the states the norms, or some
of the norms, made applicable to the national government by the Second
through Eighth Amendments of the Bill of Rights, the Fourteenth Amend-
ment made the norms of the First Amendment applicable to the states. ™ Bui
even if we were to discover tomorrow that, contrary to what the historical
record seems to show? and to what the Court’s rulings have long atfirmed,
the Fourteenth Amendment did not “incorporate” the First Amendment,
thereby making its norms applicable to the states, the premise that First
Amendment norms are applicable to the states - that no state may establish
religion or prohibit the free exercise thereof or abridge the freedoms of
speech and of the press — is constitutional bedrock for us the people of the
United States now living; no Court would (or should) overturn it

* Finally, consider the premise that whatever antidiscrimination norm 1s ap-
plicable to state government under the Fourteenth Amendment is apphcable
to the national govermment as well. The Supreme Count has hung this
premise on the due-process provision of the Fifth Amendment, which states
that “[n]o person shall be . . . deprnived of life, liberty, or property, without
due process of law. . . ."% However, it 15 implansible that the due process
provision of the Fifth Amendment — which, unlike the Fourteenth, applies to
the national government — was understood by the generation of “We the
people” that made the Fifth Amendment a part of the Consttution (the
founding generation) to communicate any antidiscrimination norm, much
less the same antidiscrimination norm established by a later generation of
“We the people” when they made the Fourteenth Amendment a part of the
Constitution.*! | argue elsewhere that a historically accurate reading of the
Ninth Amendment, mediated by a modest judicial strategy for determining
what unenumeraied rnights against the national government are “retained by
the people,” warrants subjecting the national government to the same an-
tidiscrimination norm to which state government is subject under the Four-
teenth Amendment.*? But even if we were to discover tomorrow that no con-
stitutional norm established by “We the people” warrants doing so, the
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premise that the same antidiscrimination norm that applies o state govern-
ment also applies to the national government is now constitutional bedrock
and no Court would (or should) overturn it.

Whatever other premises satisfy the condition I have sketched here.™ the
three fundamental premises just listed surely do satisfy 1t

[ mean the condition articulated here to be a sufficient condition for the
Court’s acquiescing in mistaken constitutional precedent, not a necessary
condition. 1 am presently agnostic about whether it should also be a necessary
condition.* It does seem to me that the condition 1s appropriately stringent.
Nonetheless, there would doubtless be self-serving and implausible, even
frivolous, claims to the effect that a premise is, for us the people of the United
States now living, constitutional bedrock and ought not to be overturned by
the Court.* But that even most such claims would be implausible does not
entail that no such claim would be compelling. One might doubt that the
premises to which I referred in the preceding paragraph are “mistaken” con-
stitutional precedents. But whether or not they are — and, so, even if they are -
mistaken, the premises are, for us the people of the United States now living,
constitutional bedrock.

Although, as I have said, the Constitution consists of norms established by
“We the people” (and not subsequently disestablished by them) i a constitu-
tionally ordained way, it does not consist only of such norms. Both as a de-
scription of our practice and as a prescription for the continuance of the prac-
tice, the Constitution also consists of premises that, whether or not any
generation of “We the people”™ meant to establish them in the Constitution,
and, so, even if no generation of *“We the people” meant to establish them,
have become such fixed and widely affirmed and relied-upon (by us the peo-
ple of the United States now living) features of the life of our political com-
munity that they are. for us, constitutional bedrock = premises that have, in
that sense, achieved a virtual constitutional status, that have become a part
of our fundamental law, the law constitutive of ourselves as a political com-
munity of a certain sort. If such a premise 1s inconsistent with a norm estab-
lished in the past by “We the people,” the premise has, in our practice, lexical
priority. 3

[I. What Does It Mean to Interpret the Constitution?

A. Imterpreting the Constitution,

If one wants to argue that a governmental action — for example, a state law -
violates the Constitution,,, the least controversial basis on which to do so, in
American constitutional culture, is a norm established as a part of the Consti-
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tution, by “We the people.” Centainly the least problematic basis on which the
Supreme Court can rely in invalidating a governmental action is such a norm.
( As I mentioned earlier, it is widely accepted among us that “We the people of
the United States” — not “We the justices of the Supreme Court™ — should “or-
dain and establish™ the Constitution of the United States.) “We the people,”
through their representatives, sometimes put words into the Constitution,
that, even after more than two hundred years, succeed in communicating,
without much interpretive inguiry by readers of the words, the norm that *“We
the people™ understood the words 1o communicate and, through their repre-
sentatives, meant to establish. Two such provisions are the part of Anticle I,
Section 3, that states that “[t]he Senate of the United States shall be composed
of two Senators from cach State™ and the part of Article II, Section 1, that
states that “neither shall any person be eligible to that Office [of President]
who shall not have attained to the Age of thirty-five Years.” Thus, we may say
that the sentence “The Senate of the United States shall be composed of two
Senators from each State” is a part of the Constitution, and the norm that the
Senate of the United States shall be composed of two senators from each state
15 a part of the Constitution,. To say (as [ did in Section L A) that the Constitu-
tion, is not identical to the Constitution, is not o say that every provision of
the Constitution, must undergo a significant interpretive inquiry - that every
provision must be decoded or translated — if we are to discern what norm the
provision was understood to communicate.

Sometimes, however, constitutional language does not commumicate, with-
out significant interpretive inguiry, the norm that “We the people™ understood
{or would have understood) it to communicate; somenmes a constitutional
provision is, if not opaque, at least vague or, especially, ambiguous and so
must be clarified. (The unintelligibility of a text 1s not necessanly either—or; it
can be, and often 1s, a matter of degree.) Concomitantly, sometimes we read-
ers of a constitutional provision can reasonably disagree, even after signifi-
cant interpretive exertions, about what norm “We the people” understood a
provision to communicate. Consider, for example, that part of the First
Amendment that forbids government to “prohubit] | the free exercise [of reli-
gion]."¥ It is safe to assume that the free-exercise language was not under-
stood to communicate a norm forbidding government to prohibit each and
every imaginable religious practice. (One need not concoct fnghtening hypo-
theticals about human sacrifice to dramatize the pomnt. One need only point,
for example, to the refusal of Christian Science parents to seek readily avail-
able hifesaving medical care for thewr gravely ill child.)*®* What norm, then,
was the free-exercise language understood to communicate? The language 15
ambiguous about what directive *We the people™ meant to issue, what norm
they meant to establish. Was it a norm forbidding government to engage in
prohibitory action that discriminates against religious practice — that is, that
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disfavors religious practice as such: as religious practice, practice embedded
in and expressive of one or more religious beliefs™ Or was 1t a broader
norm, one that forbids, in addition to prohibitory action that discriminates
against religious practice, at least some prohibitory action that, although
nondiscriminatory, nonetheless impedes religious practice™? The position of
five justices of the Supreme Court, in 1990, was that the free-exercise lan-
guage represents a norm that forbids only diseriminatory action. The position
of the remaining four justices — and of the Congress that, in 1993, passed the
Religious Freedom Restoration Act and of the president who signed it into
law — was that the free-exercise norm also forbids some nondiscriminatory
action that impedes religious practice. !

Consider next Section 1 of the Fourteenth Amendment, which states,
among other things, that “[a]ll persons born or naturalized in the United
States, and subject to the jurisdiction thereof, are citizens of the Umted States
and of the State wherein they reside” and that “[njo State shall make or en-
force any law which shall abridge the privileges or immunities of citizens of
the United States.” We the people of the United States now living cannot dis-
cern what norm “We the people™ then living understood the privileges-or-
immunities language to communicate without strenuous interpretive mgquiry,
because we cannot know, without such ingquiry, what the particular generation
of “We the people”™ who put the language into the Constitunion - the genera-
tion that had just lived through the Civil War and the abohtion of slavery -
understood the phrase “the privileges or immunities of citizens of the United
States” (0 mean. We need to pursue a clanfication of the language, which, by
itself, is ambiguous about what norm they, through their representatives,
meant to establish. Does the privileges-or-immunities norm they established
protect only the privileges and immunities that persons who are citizens of the
United States are due under the law, including the Constitution, of the United
States 72 Or does it protect not only those prnivileges and immunities, but also
all the privileges and immunities that persons who are citizens of the United
States are due under the law of the state “wherein they reside™? Or does 1t pro-
tect, if not all the privileges and immunities citizens are doe under the law of
their state, at least some of them — and, if so, which ones?#

And whatever privileges and immumnities are protecied by the privileges-
or-immunities norm that “We the people”™ established, what kind or kinds of
state legislation does the privileges-or-immunities norm estabhshed by “We
the people” protect the protected privileges and immunities from or against:
laws that discriminate on a racist basis? laws that discriminate on the basis of
race, whether or not the discrimination is “racist™? some other kinds of dis-
criminatory laws, too? (what kinds?) even some kinds of nondiscriminatory
laws? (what kinds?y And who - what class of persons ~ does the norm pro-
tect: just citizens of the United States (all of whom are also citizens of the
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state wherein they reside) or all persons? (The very same sentence that con-
tains the pnvileges-or-immunities language also contains this language:
“INJor shall any State deprive any person of life, liberty, or property, without
due process of law; nor deny to any person within its jurisdiction the equal
protection of the laws” [emphasis added].) The language of the privileges-or-
immunities provision 18 undeniably limited to the privileges and immunities
of such citizens (whatever those privileges and immunities are). But the lan-
guage does not preclude the possibility that the norm the language was under-
stood to communicate 15 not limited fo such citizens. As John Ely has put the
point: * “No State shall make or enforce any law which shall abridge the priv-
ileges or immunities of citizens of the United States” could mean that only cit-
izens are protected in their privileges or immunities, but it surely doesn’t have
to. It could just as easily mean that there is a set of entitlements, “the privi-
leges and immunities of citizens of the United States,” which states are not to
deny to anyone. In other words, the reference to citizens may define the class
of rights rather than limit the class of beneficiaries.”*

Sometimes, therefore, it will be necessary for us readers of the text of a
constitutional provision to engage in a difficult historical inguiry into what
norm the provision was understood to communicate by the generation of “We
the people™ that (through its representatives) put the provision into the Con-
stitution. It 1s simply not true of every constitutional provision, even though it
15 true of many, that the question of the norm the provision was undersiood 1o
communicate can usefully be answered by a statement of what the provision
says. Referring to Article I, Section 1, of the Constitution, which states that
“In]o person except a natural borm Citizen . . . shall be eligible to the Office of
President,” John Ely has observed that “[ujnless we know whether ‘natural
born” meant borm to American parenis on the one hand or born mamed par-
ents on the other, we don’t know what the ratifiers thought they were ratifying
and thus what we should recognize as the constitutional command.”#

Interpreting the text of a constitutional provision, in the sense of inguiring
what norm “We the people” (probably) understood, or would have under-
stood. the provision to communicate — and therefore what norm they meant 1o
establish — has sometimes been confused with a different inquiry, namely,
what the generation of “We the people™ that established a constitutional norm
would have believed to be the correct way of resolving, on the basis of the
norm, a conflict that besets us today, a conflict that implicates the norm.*’
What they would have believed to be the correct way of resolving our conflict
15 not irrelevant, because knowing what they would have believed might help
us discern better than we otherwise could the precise contours of the norm
they (through their representatives) established; in particular, it might help vs
discern how wide their norm 15, or how narrow. What finally matters, how-
ever, is not what they would have believed to be the comrect way of resolving
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{on the basis of their norm) our conflict, but what norm they established. Af-
ter all, if “We the people” in the past would have believed X to be the correct
answer, on the basis of a norm they 1ssued, to a conflict that besets us today,
they might have been mistaken about the contextual requirements of the
norm, just as we today might be mistaken about the contextual requirements
of a norm.

Sometimes readers of the text of a constitutional provision will have to
mine historical materials that are scant or equivocal or both in their effort
to discern what norm the provision was (or would have been) understood to
communicate by the generation of “We the people” that (through its represen-
tatives) put the provision into the Constitution.*® As students of Amenican
constitutional law are well aware, readers who pursue such an inquiry, even
readers who pursue it altogether dispassionately, might end up disagreeing
among themselves — reasonably disagreeing - about what norm the provision
was understood to communicate. There seems to be ample room, with respect
to some parts of the Constitution, for reasonable disagreement about what
norms the provisions were understood to communicate.®® [ return to this point
later {Section [1LB), in discussing the Supreme Court’s role in constitutional
adjudication.

Two paragraphs back, 1 began: “Interpreting the text of a constitutional provi-
sion, in the sense of inquiring what norm “We the people” (probably) under-
stood, or would have understood, the provision to communicate — and there-
fore what norm they meant to establish. . . . One can “interpret” the text of a
constitutional provision in a different sense of the term, however: One can in-
quire what norm the provision in guestion is now taken to represent — or what
norm it shall hereafter be taken to represent. The conjunction of two factors
makes it virtually inevitable that the Supreme Court will “interpret” some
provisions of the Constitution in the second sense of the term rather than in
the first sense. First, there is the fact that, as | explained in Section L.C, some
premises have achieved the status of constitutional bedrock even if no gener-
ation of “We the people” meant to establish them. Second, there 1s the textual-
1st sensibility of Amencan constitutional culture, which Andrezj Rapaczynski
has descnibed:

[Tludges sometimes admit that constitutional interpretation is sensitive to historical
evolution and that history adds a “gloss™ on the text. But they never admit to deriving
the authority for their decisions from outside the constitutional text. . . . Instead, any
new result is unfailingly presented as a new and beter inferpretation of the text it-
self. . . . This behavior of judges is very significant because it expresses their belief
that purely noninterpretive [i.e., nontextualist] review would constitute an abuse of
their power and undermine the legitimacy of judicial review. In this belief, moreover,
they are very hikely to be nght.™
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It ought not 1o be surprising, given the textualist sensibility of American con-
stitutional culture, that even when the Supreme Court believes that a premise
that has become constitutional bedrock for us was probably never established
by any generation of “We the people.” the Court will nonetheless refer the
premise to some provision of the Constitution. The Court will impute the
premise 1o some linguistically opportune piece of the constitutional text — to
some configuration of words that the Court believes or hopes will bear
the imputed meaning - which thereafter is taken by the Court to represent the
premise. Consider a prominent example of this phenomenon: Whatever the
“original” understanding of the due-process language of the Fifth Amend-
ment, for example — whatever normis) the generation of “We the people”™ that
put that language into the Constitution understood the language 1o communi-
cate or establish — the language is now taken to represent (whatever else it is
now taken to represent) a fundamental premise that no one, not even Supreme
Court justices, can reasonably believe was any part of the original under-
standing of the language, namely, that whatever antidiscnimination norm 1s
applicable to state government under the Fourteenth Amendment is applica-
ble to the national government as well.”!

B. Interpreting {Specifving ) the Constitution,

I said that interpreting the text of a constitutional provision — in the sense of in-
quiring what norm the provision was understood to communicate — should not
be confused with inquiring what the generation of *“We the people™ that estab-
lished a constitutional norm would have believed to be the correct way of re-
solving, on the basis of the norm, a confhet that besets us today. There 15 some-
thing else that terpreting the text of a constiubional provision should not be
confused with: “specifying” (as [ call it) a constitutional norm in the context of
a conflict in which the norm is implicated but in which 1t 15 also indeterminate.
Just as the Constitution, 15 not identical to the Constitution,, so too constitu-
tion, al interpretation is not identical to constitution,al interpretation.

Assume that we agree - or, at least, that we accept for the sake of argu-
ment — that the relevant constitutional norm is X, For present purposes, it suf-
fices 1o say that X is determinate in the context of a conflict that implicates i
if persons who agree about both (a) what the relevant facts of the conflict -
the “adjudicative™ facts — are® and (b) what the other relevant legal norms, if
any, are and what the implhications of those other norms are for the conflict,
cannot reasonably disagree with one another about how, given X, the conflict
should be resolved. Similarly, X is indeterminate — more precisely, underde-
terminate® - in the context of a conflict that implicates it if persons who
agree about (a) and (b) can reasonably disagree with one another about how,
given X, the conflict should be resolved. (Indeterminacy is not either—or; it is
a matter of degree.) That X is determinate in the context of one or more con-
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flicts does not mean that it 1s not indeterminate in the context of one or more
other conflicts. If X 1s indeterminate in the context of a conflict that imph-
cates it, then X must be “specified” in that context.

The process of “specifying.” in a particular context, a norm implicated but
also indeterminate in the context is the process of deciding what the norm, in
conjunction with all the other relevant considerations, should be construed 1o
require in that context. It is the process of “shaping” the norm, of rendering
the norm determinate in the context of a contlict in which it 15 implicated but
(until specihied) indeterminate. Whereas the process of applving a determi-
nate norm is basically deductive, the process of specifying an indeterminate
norm 15 basically nondeductive, A specification “of a principle for a specific
class of cases is not a deduction from it, nor a discovery of some implicit
meamng; it 15 the act of setting a more concrete and categoncal requirement
in the spirit of the pninciple, and guided both by a sense of what i1s practically
realizable (or enforceable), and by a recognition of the nsk of conflict with
other principles or values. . . . The challenge of specifying an indetermi-
nate constitutional norm, then, 15 the challenge of deciding how best to
achieve, how best to “instantiate,” in the context of a particular conflict, the
political-moral value (or values) at the heart of the norm:** it is the challenge
of discerming what way of achieving that value, what way of embodying it,
best reconctles all the varnous and sometimes competing interests of the polit-
ical community at stake in the conflict. What Anthony Kronman has said of
the process of “judgment™ aptly describes the process of specifving an inde-
terminate norm. Such specification is a species of judgment.

Good judgment, and 1ts opposite, are in fact most clearly revealed in just those situa-
tions where the method of deduction is least applicable, where the ambiguities are
greatest and the demand for proof most obviously misplaced. To show good judgment
mn such situations is to do something more than merely apply a general rule with spe-
cial care and thoroughness, or follow out its conseguences o a greater level of detail.
Judgment often requires such analyvtic refinement but does pot consist in it alone, That
this is so is to be explained by the fact that we are most dependent on our judgment,
most in need of good judgment, in just those situations that pose genuine dilemmas by
forcing us to choose berween, or otherwise accommodate, conthcting interests and
obligations whose conflict is not itself amenable to resolution by the application of
some higher-order rule. It is here that the quality of a person’s judgment comes maost
clearly into view and here, too, that his or her deductive powers alone are least likely
to prove adeguate to the task.™

Although courts are not the only governmental institutions that face the chal-
lenge of specifying indeterminate legal norms, courts do often face the chal-
lenge. “[A] court asked to apply a rule must decide in light of information not
available to the promulgators of the rule, what the rule should mean in its new
setting. That is a creative decision, involving discretion, the weighing of con-
sequences, and, in short, a kind of legislative judgment, . . "7
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The fact of legal indeterminacy — and the need, therefore, for specifica-
tion - is one thing, its value another: Why might a political community, or its
representatives, want to establish an indeterminate norm (a norm indetermi-
nate in a sigmficant number of the contexts that implicate 1t)? Why not 1ss0e
only determinate norms? Discussing the matter of rules — in particular, legal
rules — H. L. A. Hart emphasized that “a feature of the human predicament . .
that we labour under whenever we seek to regulate, unambiguously and in ad-
vance, some sphere of conduct by means of general standards to be used with-
out further official directions on particular occasions . . . 1s our relative igno-
rance of fact ... [and] our relative indeterminacy of aim.”™ Given that
“feature of the human predicament,” it makes sense that many legal (and
other) norms are relatively indeterminate.

If the world in which we live were characterized only by a finite number of features,
and these together with all the modes in which they could combine were known to us,
then provision could be made in advance for every possibility. We could make rules,
the application of which to paricular cases never called for a further choice. Every-
thing could be known, and for everything, since it could be known, something could
be done and specified in advance by rule. . . . Plamnly this world 15 not our world. . . .
This inability to anticipate brings with it a relative indeterminacy of aim.*

The point 15 not that (relatively) determinate norms cannot be achieved 5 The
point, rather, is that determinacy ought not always to be a goal.* To achieve
determinacy is sometimes “to secure a measure of certainty or predictability
at the cost of blindly prejudging what 1s to be done in a range of future cases,
about whose composition we are ignorant. We shall thus succeed in settling in
advance, but also in the dark, issues which can only reasonably be settled
when they arise and are identified.”* We who “do ordain and establish this
Constitution for the United States of America”™ have long understood Hart's
point. Some of the norms of which the Constitution consists are “not rules for
the passing hour,” as Cardozo put it, “but principles for an expanding future.
Insofar as it deviates from that standard, and descends into details and partic-
ulars, [a constitution] loses its flexibility, the scope of interpretation contracts,
the meaning hardens. While it is true to its function, it maintains its power of
adaptanon, its suppleness, iis play.™

I now want to return to — and, against the background of what | have said in
this subsection, rehearse and amplify — a point I emphasized in the preceding
subsection: Interpreting the text of a constitutional provision — in the sense of
inquiring what norm the provision is understood to communicate ~ should not
be confused with inquiring what the generation of “'We the people” that estab-
lished a constitutional norm would have believed to be the correct way of re-
solving, on the basis of the norm, a conflict that besets us today. We may say,
using the language of “intention”™ and speaking of legal texts more broadly.



Whar Is “the Constiturion”? 115

that trying to discern what norm they who enacted a legal text meant or “in-
tended” the text to communicate — which is presumably the norm that, in en-
acting the text, they intended to establish - should not be confused with trying
to discern how they would have resolved a particular conflict, or wanted 1t to
be resolved, on the basis of the norm they intended to establish. How the en-
actors would have resolved a particular conflict, or wanted it 1o be resolved,
on the basis of the norm they established is a different question, the answer to
which is relevant only to the extent that it sheds light on the answer to the
question of the norm they intended their text o communicate *

Now, one might try to deflect this point by asserting that the norm they in-
tended to establish, and the text to communicate, just is that each and every
particular conflict be resolved just as they would have resolved it. Put another
way, one might assert that what the enactors intended is that their enactment
have just those legal effects that they would have “describe[d] [to be] the en-
actment’s legal effects in each possible circumstance.™® (The reference, pre-
sumably, 15 to what they, believing what rhey believed, mistakes included, and
valuing what they valued, would have described to be the enactment’s legal
effects in each possible circumstance; if the reference were to what they, be-
lieving what we believe and valuing what we value, would have described to
be the enactment’s legal effects in each possible circumstance, then “they”
would not be they.) In our polincal-legal culture, however, this 1s a wildly 1m-
plausible construal of what those who enact legal texts often understand
themselves to be doing (intending); as the statements by Neil MacCormick,
Richard Posner, and H. L. A. Hart that | have quoted in this subsection illus-
trate, it 1s an implavsible construal of what many legal norms are taken to be -
even by those who establish the norms.® (This is not to deny that some legal
norms — norms that are determinate in virtually every context in which the
norms are implicated - can be so described. But, pace H, L. A. Hart, it is not
plausible to describe all legal norms — least of all, all constitutional norms -
that way.) “Lon Fuller, Henry Hart and Albert Sacks, and Reed Dickerson
have all argued persuasively that the intended general meaning of statutory
language is not reducible to the set of specifically intended applications of
that statutory language.™” Nor i it reducible to the set of applications of the
statutory language that the enactors would have described to be the enact-
ment's legal effects in each possible circumstance, “[Legislatve intent 1s
best understood as the intent to adopt directive language with a particular
general meaning and to bring about the consequences flowing from the con-
sistent application of that general meaning in particular circumstances.”8

None of this 1s to deny that the norm they intended to establish, and the text
to communicate, includes at its core that one or more conflicts be resolved
just as they would have resolved them. It is not to deny that a central part of
what the enactors intended is that with respect to some cases — “paradigm”™ or
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“exemplary” cases — their enactment have just those legal effects that they
would have “describe[d] [to be] the enactment’s legal effects”™ in those cases.
But this 1s a far cry from saving that the sum total of what the enactors in-
tended s that their enactment have just those legal effects that they would
have “describe|d] [to be] the enactment’s legal effects” in each and every pos-
sible case that might arise and implicate their enactment. A piece of Hart's
discussion is in point here:

When we are bold enough to frame some general rule of conduct (e.g. a rule that no
vehicle may be taken into the park), the language used in this context fixes necessary
conditions which anything must satisfy if it is to be within its scope, and certain clear
examples of what is certainly within its scope may be present to our minds. They are
the paradigm, clear cases (the motor-car, the bus, the motor-cycle); and our aim in leg-
islating is so far determinate because we have made a cenain choice. We have initially
setiled the question that peace and guiet in the park 15 to be maintained at the cost, at
any rate, of the exclusion of these things. On the other hand, until we have put the gen-
eral aim of peace in the park into conjunction with those cases which we did not, or
perhaps could not, imtially envisage (perhaps a toy motor-car electrically propelled)
our aim 15, in this direction, indeterminate. We have not settled, becanse we have not
anticipated, the question which will be raised by the unenvisaged case when it ocours:
whether some degree of peace in the park is to be sacrificed to, or defended against,
those children whose pleasure or interest it 15 to use these things. When the unenvis-
aged case does arise, we confront the issues at stake and can then settle the gquestion by
choosing between the competing interests in the way which best satishies us. In doing
s0 we shall have rendered more determinate our initial aim, and shall incidentally have
settled a question as to the meaning, for the purpose of this rule, of a general word. ™

[ don’t want to mount an argument here about how many of the norms of
which the Constitution consists are indeterminate in many contexts in which
they are implicated. For present purposes, | am content to observe that 1t is
not unreasonable to believe that at least some of our most important constitu-
tional norms are indeterminate in a significant number of the contexts that im-
plicate them. (Recall, in that regard, Cardozo’s observation that many of our
constitutional norms are “not rules for the passing hour, bui principles for an
expanding future.” )™ Consider, for example, that part of the First Amendment
that forbids government to prohibit “the free exercise of religion.”™! Accord-
ing to the Congress of the United States, which in 1993 passed the Religious
Freedom Restoration Act. and to the president of the United States, who
signed it into law, the free-exercise language was meant to communicate,
whatever else it was meant to communicate, a norm to this effect: "Govern-
ment shall not substantially burden a person’s exercise of religion even if the
burden results from a rule of general applicability, . . . [unless] application of
the burden to the person (1) is in furtherance of a compelling governmental
interest and (2) is the least restrictive means of furthering that compelling
governmental interest.”’* There is sometimes ample room for reasonable dis-
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agreement about whether, in a particular context, a governmental interest 1s
“compelling™ — about whether, taking into account all the relevant particulari-
ties of context, the interest is sufficiently important - and even about whether
a state action “is the least restrictive means. . "

Let the Evropean Court of Human Rights make the point m 115 own con-
text. Article 10 of the Ewropean Convention for the Protection of Human
Rights and Fundamental Freedoms provides in relevant part:

|. Everyone has the right to freedom of expression. This right shall include freedom
to hold opinions and to receive and impart information and ideas without interference
by public authority and regardless of frontiers. . .

2. The exercise of these freedoms, since it carries with it duties and responsibilities,
may be subject 1o such formalities, conditions, restrictions or penalties as are pre-
scribed by law and are necessary in a democratic society, . . . for the protection of
health or morals. . . .7

In a famous case involving a claim that the United Kingdom had violated Ar-
ticle 10 of the European Convention, the European Court of Human Rights
stated, 1n a voice reminiscent of James Bradley Thayer's: ™

48. These observations apply, notably, to Article 10 §2. In particular, it is not possi-
ble to find in the domestic law of the vanous Contracting States a2 uniform Eoropean
conception of morals. The view taken by their respective laws of the requirements of
morals varies from time o ime and from place to place, especially in our era which is
characterised by rapid and far-reaching evolution of opinions on the subject. By rea-
son of their direct and continuous contact with the vital forces of their countries, State
authorities are in principle in a better position than the mternational judge 1o give an
opinion on the exact content of these requirements as well as on the “necessity”™ of a
“restriction” or “penalty” intended to meet them. . . . [1}t 1s for the national authorities
(o make the mital assessment of the reality of the pressing social need imphed by the
notion of “necessity™ in this context.

Consequently, Article 10 §2 leaves to the Contracting States a margin of apprecia-
tion. This margin is given both to the domestic legislator (“prescribed by law™) and 1o
the bodies, judicial amongst others, that are called upon to interpret and apply the laws
in force. . . .

To say that among different states or countries, or even among persons from
the same state or country, there 15 sometimes ample room for a reasonable dif-
ference in judgments about one or more matters that the relevant law makes
determinative is not to say that anything goes; it is not to say that every differ-
ence in judgments about such matiers is necessarily reasonable, Thus, the Eu-
ropean Court of Human Rights went on to declare:

49, Nevertheless Article 10 §2 does not give the Contracting States an unlimited
power of appreciation. The [European] Count [of Human Rights] is empowered to give
the final ruling on whether a “resiriction” or “penalty” is reconcilable with freedom of
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expression as protected by Article 10, The domestic margin of appreciation thus goes
hand in hand with a European supervision. Such supervision concerns both the aim of
the measure challenged and its “necessity.”, . .7

Since 1973, when the Supreme Court decided the abortion cases,™ there has
been an unending explosion of academic writing both about what it means
and, especially, about what it should mean, above all for the Court, to “inter-
pret” the Constitution.” Much of the writing is weakened by its failure to at-
tend to two very different senses of constitutional “interpretation.” It is
marred by its failure to heed the fundamental distinction between, on the one
hand, “interpreting” a constitutional rexs, in the sense of trying to discern
what norm the text represents and, on the other, “interpreting” a constitutional
norm, in the sense of determining what shape to give the norm in the context
of a conflict in which the norm is implicated but in which it is also indetermi-
nate. [ argued, in Section LA, that with respect to the Constitution, . the ques-
tion “What norm does this provision represent? is often the question “What
norm was this provision understood to communicate by the “We the people’
whose representatives put the provision into the Constitution”” But even if
one rejects that argument, the fact remains that there is an important differ-
ence between, first, interpreting a fext in the sense of rying to discern what
norm a text represents and, second, interpreting a norm in the sense of deter-
mining what shape to give an indeterminate norm in the context of a particu-
lar conflict.™ (Again, interpreting the Constitution, should not be confused
with interpreting, in the sense of specifying, the Constitution,.) Note that dis-
agreement about what norm, X or ¥, a provision represents can coexist with
agreement about how both X and ¥ should be shaped (specified) in the con-
text at hand, and that agreement about what norm a provision represents (X)
can coexist with disagreement about how X should be shaped in the context
at hand.

One might try to challenge, in two steps, the distinction on which 1 am in-
sisting here: first, by identifying my distinction with, or by otherwise assimi-
lating it 1o, the familiar dichotomy between “understanding™ a law and then
“applying” the law, now understood, to resolve a case; second, by responding,
with Hans-Georg Gadamer, that “[u]nderstanding . .. is always applica-
tion.””™ However, the distinction on which I am insisting here is not — nor
does it presuppose, entail, or even track — the problematic dichotomy that
Gadamer rightly challenged: the distinction between, on the one hand, under-
standing a legal norm and, on the other, “applying” the norm — in the sense of
“hbringing it to bear” - in adjudicating a particular conflict. That distinction is
not my distinction. Indeed, the second half of my distinction - the act of de-
termining what shape to give an indeterminate norm in the context of a partic-
ular conflict — presupposes that the Gadamerian insight is accurate. It presup-
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poses that there is no difference between understanding the meaning - the
contextual meaning - of a legal norm and “applying™ the norm, bringing it to
bear, in the case at hand; to do the latter just is to determine (1o “specify”™) the
conlextual meaning of the norm.

The first half of my distinction — the act of trying to discern what norm a le-
gal text represents — simply recognizes that some legal texts inot all, but
some) are imually unintelligible (opague, vague, ambiguous, etc.), in the
sense that it 1s not initially clear to readers of the text what norm the text rep-
resents. (Like indeterminacy, unintelligibility is not either — or but a matter of
degree.) If 1t 1s not clear what norm a legal text represents, a court (assuming
for the moment that a court is the relevant reader of the text) must translate or
decode the text: A court must identify, or try to, the norm the text represents.
Before the norm that the text represents can be “understood”/Mapplied™ -
which, pace Gadamer, is one move, not two — the norm that the text repre-
sents must be identified. As [ explained in Section LA, it is simply not true of
every constitutional provision, even though it is true of many, that the ques-
tton of the norm that the provision represents can usefully be answered by a
repetition of what the text says.*

[11. Is the Supreme Court Supreme - And, If So, How
Deferential Ought It to Be, If Deferential at All -
in Interpreting the Constitation?

A, [s the Supreme Court Supreme?

Justice Brennan has written that “[t]he genius of the Magna Carta, as well as
its longevity, lay partly in its creation of a device for resolving grievances
and compelling the Crown to abide by the committee of barons” decision.
Paper promises whose enforcement depends wholly on the promisor’s good-
will have rarely been worth the parchment on which they were inked.”™! To
be as effective as possible, the constitutional strategy for establishing norms
must include one or more enforcement mechanisms. (This is especially troe
with respect to those norms the constitutionalization of which presupposes a
realistic skepticism about majoritarian politics.) For us, a principal such
mechanism has been the practice of judicial review®! — but not because we
believe what only the historically uninformed could believe, namely, that the
justices of the Supreme Court of the United States, or any of our other
Judges, are necessanly or invanably better than any other public officials at
safeguarding constitutional norms. Judicial review is simply one way, albeit
a very important one, of trying to protect constitutional norms when other
ways, and other officials, might have failed to do so. Sometimes judicial re-
view itself fails.
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One might want to ingquire (as | have elsewhere) whether “We the people™
ever established the practice of judicial review in a constitutionally ordained
way.® But that is not, for us the people of the United States now living, a live
question. Judicial review has been a bedrock feature of our constitutional or-
der almost since the beginning of our country’s history.™ Nor 15 it a live ques-
tion, for us, whether judicial review is, all things considered, a good idea. It
would be startling, to say the least, were we Americans to turn skeptical about
the idea of judicial review — an American-bormn and -bred idea that, in the
twentieth century, has been increasingly influential throughout the world.®
For us, the live questions about judicial review are about how the power of ju-
dicial review should be exercised. To endorse the idea and the practice of ju-
dicial review, however, is not necessarily to endorse the doctrine of judicial
SUpremacy.

As 1 explained in Section ILA, there is ample room for reasonable dis-
agreement about what norms some parts of the Constitution, were understood
to commumcate (e.g., the privileges-or-immunities language of the Four-
teenth Amendment). But even if there is little if any room for reasonable dis-
agreement about such a matter, there can be disagreement. As | explained in
Section I1.B, there is ample room for reasonable disagreement about how
some of the norms of which the Constitution, consists should be specified in
some of the contexts that implicate them. But even if there is little if any room
for reasonable disagreement about such a matter, there can be disagreement.
Both disagreements about what norm a provision of the Constitution, was un-
derstood to communicate and disagreements about how one ol our constitu-
tional norms should be specified in a particular context are disagreements
about what the Constitution,, forbids.

Article 1T of the Constitution anoints the Supreme Court of the United
States as the arbiter of disagreements between itself and any state judiciary
about what any national law, including the Constitution, forbids.® As a practi-
cal matter, the position of the Supreme Court about what a national law for-
bids will prevail over any competing position of the legislature or of the gov-
ernor of any state (as well as over the competing position of the judiciary of
any state) as long as the executive branch of the national government is will-
ing to stand belind the ruling of the Supreme Court.®" (1 am assurming here
that, in any such dispute, any state actor - for example, the governor — can be
sued in a case that will eventually be decided, even if only on appeal, on the
basis of the Supreme Court’s position.) As it happens, however, the Constitu-
tion contains no norm anointing any branch of the national government as the
arbiter of disagreements between itself and any other branch of the national
government about what a national law - including “the supreme law of the
Land" — forbids. Contrary to what many citizens might believe — and, indeed,
contrary to what some justices of the Supreme Court have seemed to belhieve®®
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— the Constitution, does not state that the Supreme Court of the United States
is to be the arbiter of such disagreements, nor does the Constitution,, contain
any norm to that effect.* Of course, a constitution could designate the judi-
cial branch of government (or another branch) as the arbiter of some or all
such disagreements, but ours does not do so.

Over ume, however, an expectation has emerged, yvielding a practice that
has what we may call 4 “gquasi-constitutional™ status in U.S, politics: In Amer-
ican constitutional culture, the firm expectation is that the legislative and ex-
ecutive branches of the national government will each refrain from doing
anything the Supreme Court says the Constitution forbids them to do, and
they will cach do anything the Court says Constitution requires them to do,
even if they disagree with the Court’s position about what the Constitution
forbids (or requires).™ Why has this expectation emerged? Certainly not be-
cause we the people of the United States believe that the position of a major-
ity of the justices on the Supreme Court about what norm a constitutional pro-
viston should be taken to represent, or about how a constitutional norm
should be specified, is necessarily or invaniably superior to the position of a
majority of the members of Congress or to the position of the president.
Rather, this expectation has emerged mainly for two connected reasons,

First, we have come to believe that it is desirable — because less messy and
more productive for our political life — that different political institutions and
actors not interminably struggle with one another over their different under-
standings of what the Constitution forbids (or requires), some acting on the
basis of one understanding, others on the basis of a competing understanding.
Accordingly, we believe that, in general, one institution of government
should have the power to settle, as a practical matter, disruptive controversies
about what the Constitution forbids; one institution should have the power to
determine, as a practical matter, what the Constitution forbids.” (This is not
to say that one institution should have the power to determine, as an infellec-
tual or theoretical matter, what the Constitution forbids. Practical assent —
assent in practice or action — is one thing; intellectual assent 1s something else
altogether. That there is, or might be, a need for the former does not ental that
there is an equal need, or indeed any need, for the latter. )

Second, we have come to believe — at least, many of us have - that, in gen-
eral, the Supreme Court is the institution least to be feared and most to be
trusted in determining, as a practical matter, the minimum boundanes of what
the Constitution forbids.**

The minimum boundaries, it bears emphasis, not the maximum. Again, the
firm expectation that has emerged is that the legislative and executive
branches of the national govermment will each refrain from doing anything
the Supreme Court says the Constitution forbids them to do, even if they dis-
agree with the Court’s position about what the Constitution forbids. It is not
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inconsistent with this expectation for Congress, in enacting legislation pur-
suant 1o its responsibility under Section 5 of the Fourteenth Amendment to
enforce the provisions of the amendment, to conclude that some constitu-
tional norm forbids state government to do more than the Court says the norm
does, or that some constitutional norm requires state government to do more
than the Coun says the norm does. Recall. in that regard, that every norm ap-
phicable to state government under Section | of the Fourteenth Amendment is
now deemed applicable to the national government under one or another
other constitutional provision. So for Congress to conclude that some norm
apphcable to state government under the Fourteenth Amendment forbids state
government to do more than the Court says the norm does, or that some such
norm reguires state government to do more than the Court says the norm
does, is for Congress to conclude that its own power, too, is more limited than
the Court says it is, not less limited. There is certainly much less, if any, rea-
son to fear Congress — much less, if any, reason not to trust it — when the con-
stitutional boundaries it sets on its own power are stricter, larger, than those
the Court has set. Given this, and given Congress’s clear responsibility under
Section 5 of the Fourteenth Amendment to enforce the provisions of the
amendment, 1t might well be the case that Court should defer to - that 1t
should uphold the constitutionality of — the Religious Freedom Restoration
Act (RFRA)™ (Significantly, Congress wrote RFRA to apply to the national
government no less than to state government. }* In any event, RFRA does not
violate what the Court has determined to be the minimum boundaries of what
the Constitution forbads. Of course, if the Supreme Court, contrary to the de-
cisions of three lower federal courts (so far),* were not to defer, were it to
rule that RFRA is unconstitutional, then the Court would have said what the
Constitution forbids Congress to do, namely, enact RFRA, and, given the
“irm expectation” stated at the beginning of this paragraph, that would very
likely be the end of the matter.

In the period since World War [, we Americans have succeeded in export-
ing our practice of judicial supremacy to many parts of the world. Several
countries now accord their judiciaries similar supremacy in deciding what
their constitutions forbid.* Moreover, the Evropean Court of Human Rights
15 accorded supremacy in deciding what the European Convention for the
Protection of Human Rights and Fundamental Freedoms forbids.”” The belief
that, on balance and in general, a well-functioning judiciary is the least to be
feared and the most to be trosted - especially in deciding what the authorita-
tive provisions regarding human rights forbid — is waxing in global influ-
ence,™ not waning, and it seems unlikely that the belief will relax its grip, at
least for long, on American constitutional culture, Nonetheless, the belief is a
highly contingent one: we cannot rule out the possibility of a future in which
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the belief comes to seem, to a growing number of us, untenable. Indeed, the
belief already seems untenable to some of us.*”

To say that the Supreme Court serves as the arbiter of disputes between it-
self and one or both of the other branches of the national government about
what the Constitution forbids is not to say that the Court should never con-
clude that the Constitution commits resolution of a conflict about what some
provision of the Constitution forbids to a branch of the national government
other than itself.'™ Nor is it to say that, as the arbiter of such disputes, the
Court {when it does not conclude that the Constitution commits resolution of
the conflict to another branch of government} should never defer to another
branch’s position about what the Constitution forbds. (In the next two sub-
sections, [ take up the question of the propriety of deference by the Court to
another branch’s judgments about what the Constitution forbids.) Moreover,
nothing I have said here is meant to deny that. under the Constitution, every
citizen of the United States, including every citizen who is an official of the
national government or of a state govemment, may persist in disagreeing, as
vigorously as she thinks appropriate, with a constitutional decision of the
Supreme Court even long past the point where it is clear that the Court will
not soon, if ever, change its mind.

Finally, it bears emphasis that neither Congress nor the president is consti-
tutionally obligated to defer to the Court’s constitutional decisions about what
the Constitution forbids. The pracuce of defermng to such decisions is, as |
said, merely “quasi-constitutional.” It 1s best understood as a presumptive
practice — a practice appropriate for circumstances both constitutionally and
morally ordinary. In a circumstance neither constitutionally nor morally ordi-
nary, it might be appropriate for Congress or the president (or both) not to de-
fer to the Court. As [ said earlier, to endorse the 1dea and the practice of judi-
cial review i1s not necessanly to endorse the docinne of judicial supremacy.
When Abraham Lincoln delivered his First Inaugural Address on March 4,
1861, the circumstances were undeniably both constitutionally and morally
extraordinary: “[I]f the policy of the government upon vital questions affect-
ing the whole people is to be irrevocably fixed by decisions of the Supreme
Court . . . the people will have ceased to be their own rulers, having to that ex-
tent practically resigned their Government into the hands of that eminent tri-
bunal.”" " Lincoln had in mind, of course, the Supreme Court's infamous de-
cision in Dred Scort v. Sanford, 1™

I said that the Court must decide when to defer 1o another branch’s judg-
ment about what the Constitution forbids. Because in a circumstance neither
constitutionally nor morally ordinary, it might be appropriate for Congress or
the president (or both) not to defer to the Court, Congress and the president
must decide when to defer to the Court — although, again, the practice that has
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emerged is one of deference, a practice so long-standing and so sensible as to
be, in ordinary circumstances, bedrock. (Not that the practice couldn’t evolve
in the direction of less deference.) As [ said, the Constitution could designate
the Supreme Court (or another branch) as the arbiter of some or all inter-
branch disagreements about what the Constitution forbids. Such a state of af-
fairs would be less ambiguous than the state of affairs that now prevails. But
perhaps we are better off that the Constitution, does not state and that the
Constitution,, is not to the effect that the Court {(or another branch) is to be
the arbiter. Perhaps the present, less well defined arrangement — in which the
Court must decide when to defer to one or both of the other branches and, as a
constitutional matter, it remains open to each of the other branches to decide
when extraordinary circumstances warrant 1ts not defermng to the Court -
yields constitutional decisions that are generally less divisive and destabiliz-
ing than the decisions a different, more hierarchical arrangement might yield.
Perhaps.

In circumstances both constitutionally and morally ordinary, the Supreme
Court of the United States serves, at least for now, as the arbiter of disagree-
ments between itself and one or both of the other branches of the national
government about what the Constitution forbids. Undeniably, this is an awe-
some responsibility. | said, in the preceding paragraph, that the Court must
decide when to defer. How large a role ought the Court to play, or how small -
put another way, how active a role ought it to play, or how passive, how defer-
ential — in serving as the arbiter of disagreements between iself and one or
both of the other branches about what the Constitution forbids?

B. How Deferential Ought the Court to Be in
Inierpreting the Constitution  ?

Again, there is ample room for reasonable disagreement about what norms
some parts of the Constitution, were understood to communicate. How large
a role ought the Supreme Court to play, or how small a role, when it is a party
to such a disagreement, i particular, ought the Court to play a deferenial
role? That is, how deferential ought the Court to be in interpreting the Consti-
tution, 7% Assume, for example, that according to a majority of the Court, the
text of a particular constitutional provision was probably understood to com-
municate norm X, but that according to a different view that prevailed in Con-
gress, the provision was probably understood to communicate norm ¥. Cught
the majority to defer to Congress’s view? It is unrealistic to expect the Court
to defer to Congress's view 1f in 1ts opinion that view 15 not merely wrong but,
all things considered, unreasonable. Moreover, an intellectually arrogant or
politically willful justice might not be able 1o discern the distinction between
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thinking that Congress’s view is wrong and thinking that it is unreasonable.
Imagine, however, that in the majority’s opinion, Congress’s view, though
wrong, is not unreasonable. Ought the Court to defer? The twofold point |
want to emphasize here is that, first, it i1s perilous to generalize and, second,
many considerations are relevani. In particular:

* How confident 15 the majonty that it i1s nght and Congress, wrong; that 1s,
how close is the majority to thinking that Congress is not merely wrong, but
unreasonable?

* How thoroughly has Congress considered the 1ssue” {(How has it done so -
by means of what processes?) To the extent that Congress has thoroughly
considered the issue, the case for the Court deferring is stronger; to the ex-
tent that it has not done so, the case is weaker.

= [s Congress’s view distorted (and, if so, to what extent) by 1ts interest in
avoiding the broader limitation that norm X would place on Congress’s
power to act? Or, instead, does norm ¥ place a broader limitation on govern-
ment’s, including Congress’s, power to act? If the former, Congress is say-
ing that the Constitution, forbids less than the Court says it forbids, and the
case for the Court deferring i1s weaker. If the latter, Congress is saying that
the Constitution, forbids more than the Court says it forbids, and the case for
judicial deference is stronger. (As | soggested in the preceding section,
given Congress's clear responsibility under Section 5 of the Fourteenth
Amendment to enforce the provisions of the amendment, and because Con-
gress wrote the Religious Freedom Restoration Act to limit the power not
only of state government but of the national government as well — including
Congress's own power — the case for the Court deferring to RFRA is, in my
view, much stronger than it would otherwise be. If Congress had written
RFRA to apply only to state government, the case for the Court deferring to
Congress would be weaker.)

* Which norm, X or ¥, is more attractive, in the majority’s view, as a matter of
political morality? (Relatedly, which norm is more attractive, in the major-
ity's view, as a matter of the judicial role that enforcement of the norm
would require of the Court?)'™ If X, the case for the Court deferning 1s, 1n its
view, weaker: if ¥, the case is stronger.

. How Deferential Ought the Court to Be in
Interpreting (Specifving) the Constitution,?

Even if the Constitution contains only a few indeterminate norms — only a
few norms indeterminaie in many of the contexts that implicate them — this
fundamental question remains: How large a role ought the Supreme Court (o
play, or how small — how active a role, or how passive — in specifying indeter-
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minate constitutional norms?' [n particular, ought the Court to play a pn-
mary role or only a secondary, deferential role of the sort recommended by
James Bradley Thayer more than a century ago?® That is, how deferential
ought the Court to be in specifying the Constitution? (Recall here the “margin
of appreciation” docirine developed by the European Court of Human
Rights. )" Assume, for example, that according to a majority of the Court, the
best or optimal specification of a particular constitutional norm is X and that,
given X, a particular national law is unconstitutional. Assume further that ac-
cording to the view that prevailed in Congress, the approprate specification
of the norm is ¥ and that, given ¥, the national law is not unconstitutional.
Ought the Court to defer to Congress's view”! As before, 1t is unrealistic to ex-
pect the Court to defer to Congress's view if in it opinion that view 15 not
merely wrong but, all things considered, unreasonable, And as before, an in-
tellectually arrogant or politically willful justice might not be able to discern
the distinction between thinking that Congress’s view is wrong and thinking
that it is unreasonable.'™ Imagine, however, that in the majority’s opinion,
Congress’s view, though wrong, is not unreasonable. Ought the Court 1o de-
fer? Again, many considerations — similar considerations — are relevant.

= How close is the Court to thinking that Congress is not merely wrong, but
unreasonable?

* How thoroughly has Congress considered the issue?

« ls Congress's view most likely distorted by its interest in avoiding the
broader limitation that specification X would place on Congress’s power (o
act?

=[5 the norm one that Congress 15 arguably better posinoned to specify than
the judicial branch — for example, a norm establishing not a “negative™ right
to be free of some governmental overreaching (perhaps in conjunction with
a liberty to engage in some activity} but a “positive” entitlement “to govern-
mental assistance to meet basic matenal needs" 7™

« Is the question of which specification, X or ¥, is best or optimal a question
that Congress's political processes can be trusted to handle fairly and
well 10 Or 15 it one that, perhaps because the norm is “unusually vulnerable
o majority sentiment,”!"! the politically independent Court is more likely,
all things considered, to handle fairly and well?

Just as it is perilous 1o generalize about when the Court ought to defer to Con-
gress's or the president’s view about what norm the text of a particular consti-
tutional provision was understood to establish, it 1s perilous to generalize
about when the Court ought to defer to Congress's view about the best or op-
timal specification of an indeterminate constitutional norm. 2

We can pursue much the same inquiry — to much the same conclusion —
with respect to a state law and a state legislature. The relevant considerations
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are the same, and it is no less perilous to generalize about when the Court
ought to defer to a state legislature’s (not unreasonable) view, as distinct from
Congress’s view, about the best or optimal specification of an indeterminate
-nﬂl-m_l 13

Perilous though the enterpnise 15, | do want to gesture in the direction of
one generalization. In Democracy and Distrust,"™ John Ely did not address
the question of the role the Court ought to play in specifying indeterminate
constitutional norms. Ely's concern was mainly with the different question of
the unenumerated rights the judiciary - in particular, the Supreme Court -
may legitimately enforce as constitutional rights (if any). Nonetheless, Ely’s
answer is relevant to our question. In 1991, Ely characterized the essential
argument of Democracy and Distrust as follows: “[PJublic issues generally
should be settled by a majority vote of [sane adults] or their represen-
tatives. . . .15 But, Ely continued, public issues of three sons are sensibly re-
solved - resolved as consriturional issues — principally by the judiciary:

(1) the question of whether, “where a majority of such persons [sane adults or
their representatives] votes to exclude other such persons from the [polit-
ical] process or otherwise to dilute their influence on it.” it may do so;

(2) the question of whether, “where such a majority enacts one regulatory
regime for itself and another, less favorable one, for one or another mi-
nority,” it may do so; and

(3} the guestion of whether, where such a majority makes a political choice
that implicates a “side constraint™ with a certain pedigree, the choice vio-
lates the side constraint; a side constraint that, because it is “sufficiently
important (and vulnerable to majority sentiment),” was designated by a
supermajority “in a constitutional document and thereby render{ed] . . .
immune to displacement by anything short of a similar supermajority
vote in the futare.”1'®

Ely then explained, “[Plrecisely because of their tenure, courts are the appro-
priate guardians of at least exceptions (1) and (2)."1"7 Ely added, with respect
to exception (3) — which, unlike exceptions (1) and (2), concerns enumerated
rights, not unenumerated ones — that on “the supposition that no right is to be
thus designated unless it is unusually vulnerable to majority sentiment,” courts
are the appropriate guardians of exception (3) as well.''® Finally, Ely wrote,
“What does not follow from anything said above, or in my opinion from any-
thing sensible said ever, is that judges are also to be given a license to create or
‘discover’ further rights, not justified by exceptions (1) or (2) nor ever consti-
tntionalized by a supermajority, and protect them as if they had been.” 1'%
Whether or not one agrees with Ely’s position about the {(only) unenumer-
ated rights the Court may enforce (exceptions (1) and (2)), one could agree
with his position about the enumerated rights the Court may enforce (excep-
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tion (3)) and vet insist that if and to the extent that any such right is indetermi-
nate, the Court should play only a secondary role — a Thayerian role — in spec-
ifying it. One could say, in that regard, that answering the question of the best
or optimal specification of an indeterminate constitutional right - the best or
optimal specification, that 1s, of a constitutional norm establishing and pro-
tecting an indeterminate right — requires many “judgment calls” (as Ely has
described themn),'2” and that as long as the judgment calls implicit in the chal-
lenged governmental action are not unreasonable, the Court should defer o
them. Nonetheless, Ely’s argument lends support to the position that as a
comparative matter, as an issue in the allocation of competences, the judici-
ary — not least, the federal judiciary — 15 mstitutionally well suited to play the
primary role in specifying any right- or hiberty-regarding norm 1t 15 charged
with enforcing if our histoncal experience suggests that the norm 1s “unusuoally
valperable to majonty sentiment.” To settle for our elected representatives,
and not the judiciary, playing the primary role in specifying such a norm is
probably to settle for many specifications that, even if “not unreasonable™ for
purposes of Thayer's minimalist approach to constitvtional adjudicanon, are
nonetheless suboptimal: specifications that fail to give the important constitu-
tional value at stake - the value privileged by the norm - its full due.

A word of clanfication is in order. My comments here are directed at the
situation in which the Court faces a choice between two not unreasonable
specifications of a right- or liberty-regarding norm that our history has shown
to be “unusvally vulnerable to majority sentiment”: the Court’s own, more
generous specification of the norm - more generous to the principal benefi-
ciaries of the norm - and another branch’s less generous specification. It 1s a
different situation altogether, of course, if the Court faces a choice between its
own, less generous specification of a right- or liberty-regarding norm and an-
other branch’s more generous specification. That the Court should not defer, a
la Thayer, to another branch’s less generous specification of such a norm does
not entail that it should not defer to another branch’s more generous specifica-
tion if the Court concludes that that more generous specification is not unrea-
sonable. In particular, there might be little if any reason for the Court to insist
on a specification of a right- or liberty-regarding norm less generous than the
specification that Congress, in exercising its responsibility under Section 5 of
the Fourteenth Amendment to enforce the provisions of the amendment, is
willing to embrace. Least of all should the Court do so if both of the other two
branches of the national government — Congress in enacting a law and the
president in signing it — are in agreement in embracing a specification of a
right- or liberty-regarding norm more generous than the specification that the
Court has embraced or is inclined to embrace.

Of course, that the Supreme Court chooses to exercise the principal respon-
sibility for specifying some indeterminate constitutional norm does not pre-
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clude the possibility that in exercising that responsibility the Court will, on oc-
casion, act wo umidly or with msufficient sensinvity or vigilance, thereby
failing to give the constitutional value at stake its full due. But that possibility
does not begin to support the argument that the Court should exercise only a
secondary responsibility, that 1t should pursue only the Thayenan approach
to the specification of the norm. Even if in exercising the principal responsi-
bility the Court occasionally acts too timidly — even if usually it acts too tim-
idly — the U.S. political community is no worse off than it would be if the
Court were to exercise a secondary responsibility ay a marter of course, habit-
ually deferring to political judgments that, while arzuably reasonable for pur-
poses of Thayer's approach, nonetheless give the constitutional value less
than its full due. The Supreme Court’s sorry record of failing to take free-
exercise claims very seriously comes to mind here.'?! But, as Doug Laycock
has emphasized: “Some of the time, judicial review will do some good. Judges
did nothing for the Mormons, but they may have saved the Jehovah's Witnesses
and the Amish. If judges can save one religious minority a century, 1 consider
that ample justification for judicial review in religious liberty cases.” 122

For a depressing example of the kind of suboptimal specification the Thay-
erian approach might well affirm, consider the political judgment to which
Thayer's most prominent judicial disciple, Felix Frankfurter, deferred in Wesr
Virginia Srate Board of Education v. Barnette,'?* in which he, and he alone,
dissented from the Supreme Court’s decision striking down a public school
regulation that compelled students, including Jehovah's Witnesses who con-
scientiously objected on religious grounds, to salute the American flag and re-
cite the Pledge of Allegiance. It was, Frankfurter insisted, a judgment “upon
which men might reasonably differ. . . . And since men may so reasonably
differ, I deem it beyond my constitutional power (o assert my view of the wis-
dom of this law against the view of the State of West Virginia.”'** As Frank-
furter's Thayenan performance in Barnerre illustrates, because legislatures
so rarely make pohitical choices about whose constitutionality men and
women may not reasonably differ, the Thayerian approach to the specification
of any constitutional norm effectively marginalizes the norm — virtually to
the point of eliminating it — insofar as constitutional adjudication is con-
cemed. It is not obvious, therefore, why one would advocate the Thayerian
approach to the specification of a norm unless one thought that the norm
should be marginalized.

Now, one might think that some norms should be marginalized because
mechanisms other than constitutional adjudication — political as distinct from
judicial mechanisms — are adequate, more or less, to the protechon of the
norms: namely, norms regarding the allocation of power, whether between the
national government and the governments of the states'> or between the leg-
islative and executive branches of the national government. One might also
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think that some right- or liberty-regarding norms are relatively unimportant,
or at least inappropriate to a constitution that is to be judicially enforced, and
should therefore be marginalized. But it is not obvious why one would want
to marginalize any right- or liberty-regarding norm - that is, why one would
support the Thayerian approach to the specification of any such norm — that
one thought was relatively important, and appropriate 1o a constitution, unless
one concluded that, overall, pohtical mechanisms were somehow adequate to
protect the norm. However, our history suggests that such a conclusion is
doubtful with respect to at least some nght- or hberty-regarding norms.

Jeremy Waldron has argued that judicial review - judicial review in the
sense of according the judiciary supremacy in deciding what a constitution
forbids — 15 deeply problematic as a maiter of political morality.'** The final
two paragraphs of Waldron's “night-based critique of constitutional nghts™
suggest the problem he secs:

If we are going to defend the 1dea of an entrenched Bill of Rights put effectively be-
vond revision by anyone other than the judges, we should try and think what we might
say to some public-spinted citizen who wishes to launch a campaign or lobby her [rep-
resentative] on some issue of rights about which she feels strongly and on which she
has done her best to armve at a considered and impartial view. She is not asking to be a
dictator; she perfectly accepis that her voice should have no more power than that of
anyone else who is prepared to participate in politics. But — like her suffragette for-
bears - she wants a vote; she wants her voice and her activity to count on matters of
high political importance.

In defending a Bill of Rights, we have to imagine ourselves saying to her: “You may
write to the newspaper and get up a petition and orgamze a pressure group (o lobby
[the legislature]. But even if you succeed, beyond your wildest dreams, and orches-
trate the support of a large number of like-minded men and women, and manage to
prevail in the legislature, your measure may be challenged and struck down because
vour view of what rights we have does not accord with the judges’ view. When their
votes differ from yours, theirs are the votes that will prevail.” It 1s my submission that
saying this does not comport with the respect and honor normally accorded to ordinary
men and women in the context of a theory of rights. 1?7

Waldron's rejection of the idea of “an entrenched Bill of Rights put effec-
tively beyond revision by anyone other than the judges™ might not be extreme
in the context of, say, English political-legal culture, which has never known
such a bill of rights and even now is wary about creating one. But Waldron's
position is extreme in the context of a political-legal culture like ours, be-
cause, even though we do not always agree about what some of its provisions
forbid, we generally revere our entrenched Bill of Rights. ' (That Waldron's
argument is extreme in the context of American political-legal culture does
not entail that his argument 18 not, in that context, thoughtful or important. It
15 both.) Nonetheless, Waldron's argument can be borrowed to support three
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claims that are not extreme in the context of American political-legal culture.
{That none of the three claims is extreme does not entail that none of them is
controversial.)

* A constitution should contain few if any indeterminate norms.

* The appropriate practice of judicial review, in the case of indeterminate
constitutional norms, is Thayerian.!2*

« It is a good thing that the legislative and executive branches are not constitu-
tionally obligated to defer to the judicial branch’s beliefs about what the
Constitution forbids, including its beliefs about the best or optimal specifi-
cation of an indeterminate constitutional norm.

That Waldron's argument lends support to these three claims does not mean
that we should accept the claims. I do accept, partly on the basis of considera-
tions like those Waldron highlights, the first and third claims,. At least, I am
inclined to agree both that constitution-makers should be cautious about in-
cluding indeterminate norms in a constitution (which is not to say that they
should never do so) and that it is a good thing that Congress and the president
are, as [ noted in Section LA, constitutionally free not to defer to the
Supreme Court’s beliefs about what the Constitution forbids. (This is not to
say that the legislative and executive branches should not accord the judiciary
supremacy — i.e., presumpfive supremacy. it is not to deny that, in circum-
stances both constitutionally and morally ordinary, the legislative and execu-
tive branches should defer.) But we should not accept the second claim, in my
view. Neither total abstinence from the non-Thayerian practice of judicial re-
view nor total indulgence in it is appropriate. Here, as elsewhere, there is a
more moderate choice — a “middle way.” In the case of at least a few indeter-
minate constitutional norms, the practice of judicial review should be non-
Thayerian. Which norms? As I have suggested: important right- or liberty-
regarding norms that our history has shown to be “unusually vulnerable to
majonty sentiment,” !

Admittedly, the position I am recommending here — non-Thayerian judicial
review for important right- or liberty-regarding norms “unusually vulnerable
to majority sentiment” — is embedded in speculative and therefore highly con-
testable judgments about the likely consequences of alternative ways of allo-
cating political power. (What position in the area is not so embedded, at least
in part?) Still, in the context of the United States today, the position | am ree-
ommending here resolves any doubt about the appropriate judicial role in pro-
tecting such norms — which is, of course, an easy doubt to have, given the dif-
ficulty of the issue — in a politically realistic direction, namely, toward
privileging more generous rather than less generous specifications of the
norms. “Non-Thayerian judicial review for imporiant right- or liberty-regard-
ing norms ‘unusually vulnerable to majority sentiment’ ” comes at least as
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close as any competing position to satisfying Bickel’s famous criteria — or so
it seems to me:

The search must be for a function which might (indeed, must) involve the making of
policy, yet which differs from the legislative and executive functions; which is pecu-
liarly suited to the capabilities of the courts; which will not likely be performed else-
where if the courts do not assume it; which can be so exercised as to be acceptable in a
society that generally shares Judge [Learned] Hand's satisfaction in a “sense of com-
mon venture”; which will be effective when needed; and whose discharge by the
courts will not lower the quality of the other departments” performance by denuding
them of the dignity and burden of their own responsibility. '

The disagreement between Waldron and American political-legal culture
about whether an entrenched bill of rights is a good thing is no more suscepti-
ble to definitive resolution than the issue between a thoroughgoing Thayerian
and me about how deferential a role the Court should play in connection with
certain right- or hiberty-regarding norms. What Bickel said about judicial re-
view 1s relevant both to the difference between Waldron and American politi-
cal-legal culture and to the difference between a thoroughgoing Thayerian
and me: “It will not be possible fully to meet all that is said against judicial re-
view. Such 1s not the way with questions of government. We can only fill the
other side of the scales with countervailing judgments on the real needs and
the actual workings of our society and, of course, with our own portions of
faith and hope. Then we may estimate how far the needle has moved.”32

In many constitutional cases — even cases in which the question of the norm
the relevant provision represents cannot usefully be answered by a repetition
of what the provision says — an identification of the norm the provision repre-
sents will be unnecessary: The Supreme Court will already have identified, in
an earlier case now deemed authoritative, the norm the provision represents.
Moreover, if the applicable constitutional norm (or norms) is indeterminate,
the Court might already have begun, in earlier cases, the process of specify-
ing the norm — a process that, if 1t has been going on for a long time, will have
yielded a substantial body of constitutional doctrine, much of which will not
be in question but will be deemed authoritative. In the cases in which the ap-
plicable constitutional doctrine is itself indeterminate — as, at the margin, con-
stitutional doctrine typically is — the challenge will be 1o develop that doctrine
further. In that sense, the challenge will be to shape further the norm that is
both the warrant for and the foundation of the doctrine. The specification of
an indeterminate constitutional norm is, then, a temporally extended process,
the judicial version of which is analogous to the ongoing judicial develop-
ment of - including the occasional revision of — the “common law.” OFf
course, a principal aim in the judicial development of any area of law, includ-
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ing any area of constitutional law, is to fashion doctrine that is both internally
coherent and at least not inconsistent with other doctrines of equal legal sta-
tus, especially other doctrines in the same neighborhood.

IV. Concluding Comment

Again, some of the most devisive moral conflicts that have beset us Ameri-
cans since the end of World War Il have been transmuted into constitutional
conflicts. As I said in the opening paragraph of this essay, if one wants to in-
quire which of those conflicts, if any, understood as constitutional conflicts,
have been resolved as they should have been resolved, one must first answer,
as | have done in this essay, several prior, fundamental questions that arise in
connection with the Constitution. Although more must be said, in pursuit of
inquiries commenced in this essay, the ideal context for doing so is an ex-
tended discussion of particular constitutional controversies. Such controver-
sies provide the concrete detail one needs both to exemplify the constitu-
tional-theoretical issues at stake and, then, to explicate and buttress positions
on the 1ssues. The constitutional controversies that have most engaged me —
and that in subsequent work 1 will discuss against the background, and in
elaboration, of my arguments in this essay — are those that have been decided,
in the period since the end of World War 11, on the basis of claims about what
the Fourteenth Amendment forbids: controversies involving such deeply divi-
sive moral issues as racial segregation, affirmative action, sex-based discrim-
ination, homosexuality, abortion, and physician-assisted suicide.

Notes

1 Well, almost no disagreement. In 1789, Congress proposed this constitutional
amendment: “No law varying the compensation for the services of the Senators
and Representatives shall take effect, until an election of Representatives shall
have intervened.” In 1992 — more than two hundred years later! - the thirty-eighth
state voted to ratify the proposed amendment, which Congress then declared
“valid . . . as part of the Constitution of the United States.” One may fairly wonder
whether completion of the process of ratifying the (alleged) Twenty-seventh
Amendment was legally valid ~ and whether, therefore, the Constitution, really
contains the language of the amendment. See, e.g., William Van Alstyne, What Do
You Think About the Twenty-seventh Amendment? 10 Constitution Commentary 9
{1993).

2 The Preamble states, in its entirety, “We the people of the United States, in Order
1o form a more perfect Union, establish Justice, insure domestic Tranguihity, pro-
vide for the common defence, promote the general Welfare, and secure the Bless-
ings of Liberty to ourselves and our Posterity, do ordain and establish this Consti-
tution for the United States of America.”
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| write *“We the people” rather than “We the People™ because in the oniginal text of
the Constitution, which I am quoting, the first letier of “people” is lower case,

See Secton 1.C. Moreover, American constitutional history reveals that it is not
only “We the people” who do in fact establish norms as constitutional. See id.
Steven D, Smuth, Law Withowr Mind, 88 Michigan L. Rev, 104, 119 (19849},
Richard Kay has emphasized, over the course of several essays, much the same
point | am making here:

There may be plausible theories of government and judicial review which demote the awthor-
ity of both intention and text, bot it is hard 10 see what the political rationale would be for

theory that elevales a text for reasons unrelaied fo the people and circumsiances which cre-
ated it

Richard 5. Kay, Adherence to the Original Intentions in Constitutional Adjudica-
tion; Three Objections and Responses, 82 Northwestern U, L. Rev. 226, 234
{1988).

[T]o the extent we would bind ocurselves, in whole or in part, (o rules inferred from mere
marks and letters on paper without reference to the will of the human beings who selected
those marks and letiers, we enter a regime very foreign 1o our ordinary assumptions about the
nature of law,

Richard 5. Kay, Original Intentions, Standard Meanings, and the Legal Character
af the Constitution, 6 Constitutional Commentary 39, 50 ( 1989).

The influence of the Constitution is the conseguence of continuing regard not for a particular
assortment of words, but for the authority and sense of a certain constituent act. . . . [To deem
authoritative the words of a constitutional provision] independemly of the intentional sct
which created them is to disregard exactly that which makes the text demand our attention in
the first place. That the words will bear some different meaning s purely happenstance.
Without their political history, the words of the Constitution have no more claim on us than
those of any other text,

Richard 8. Kay, The Bork Nomination and the Definition af “The Constitution,™
&4 Northwestern U, L. Rev. 1190, 1193 { 1990).

FPaul Campos’s work is also relevant to the point | am making here, See his
Against Constitutional Theory, 4 Yale J. L. & Humanities 279 (1992}, Thar Ob-
scure Object of Desire: Hermeneutics and the Awtonomouns Legal Texr, 77 Min-
nesota L. Rev. 1065 (1993), and Three Misiakes about Interpretation, 92 Michigan
L. Rev. 388 (1994).

The “people” who ordained and established the Constitwtion and Bill of Rights at
the end of the nineteenth century and the “people™ who amended the Consttution
afier the Civil War consisted mainly of white males. The question why we the peo-
ple now living should accept constitutional directives 1ssued by persons long dead
as our “supreme Law of the Land”™ has a special urgency, therefore, for those of us
who are not white males. See James MacUregor Burns, The Vinevard of Liberty
392 (1982): “Every new state admitted after 1819 restricted voting to whites. Only
five New England states — Massachusetts, Rhode [sland, Maine, New Hampshire,
and Vermont — provided for equal voting rights for black and white males,” Cf. id.
at 364: “Some suffrage restnctions fell during the Jeffersonian era . . . and during
the War with England. . . . Property requirements were replaced by taxpaying re-
quirements, which in turn gradually faded away. . . . “Well before Jackson's elec-
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tion most states had hfied most restrictions on the suffrage of white male citizens
or taxpayers.” "

See, e.g., Constitutional Stupidities Symposium, 12 Constitutional Commentary
139225 (1995) (twenty essays on “the stupidest provision of the United States
Constitution”™).

I quote Article V later in this subsection.

Russell Hardin, Why a Constitution? in The Federalist Papers and the New [nsti-
futiomalivm 100, 102, 113 (Bernard Grofman & Donald Wintman, eds., 1989),
Whether the processes of constitutional amendment provided for by Article V are
the only constitutionally legitimate way 1o amend the Constitution — whether they
are the only constitutionally ordained processes of constitutional amendment — 15 a
matier of controversy. On this, and on many other interesting questions about con-
stitutional amendment, see the rich collection of essays in Sanford Levinson, ed.,
Responding to Imperfection: The Theary and Practice of Constitutional Amend-
ment (1995). See also Lawrence Lessig, Whar Drives Derivability: Responses 1o
“Responding to Imperfection,” 74 Texas L. Rev. 839 (1996} (reviewing the Levin-
son collection); Frank I. Michelman, Thirteen Easy Pieces, 93 Michigan L. Rev.
1297 {1995) (reviewing the Levinson collection); and Henry Paul Monaghan, We
the People|s], Original Understanding, and Constitutional Amendment, 96 Co-
lombia L. Rev. 121 (1996).

It is implausible to suggest that constitutionally ordained processes of constitu-
tional amendment are the only morally legitimate way to alter the Constitution. On
this issue, too, see the Levinson collection. See also Richard 5. Kay, Comparalive
Constitutional Fundamentals, 6 Connecticut J. International L. 445 (1991). Cf.
Richard 5. Kay, Book Review, 7 Constitution Commentary 434, 440-1 {1990):
“No matter how far they transgress existing rules, successful constitutional con-
ventions, like those of 1787-89, are unlikely to be perceived as outlaws. IT they
prosper, they will be founders.”

In the conclusion to The Constitution in the Courrs, | suggesied a modification
in the practice of judicial review under which the Congress and the president, act-
ing together in their legislative capacity, would play a larger role, not in amending
the Constitution, but in shaping indeterminate constitutional norms. See Michael J.
Perry, The Constitution in the Courts: Law or Politics? 197-201 (1994). Perhaps
they — and, especially, “We the people™ — should play a larger role, too, in amend-
ing the Constitution, as Bruce Ackerman has suggested. See his We the People:
Foundations 545 (1991) and We the People: Transformatiens, ch. 13 (draft,
1996). Or perhaps they shouldn™t: “Article V is part of a Constitution that reflects a
considered attempt to slow down change, and it has been so understood from the
very beginning of our constitutional history. In our time, this policy may be a wise
one.” Monaghan, supra, this note at 177,

Mot that there might not be costs fo our doing so. A second practical reason for
bowing to constitutional directives that we believe should not be a part of the Con-
stitution, unless/until they are disestablished in a constitutionally ordained way, 1%
that if and (o the extent we were not 10 do so, if and to the extent we were to dises-
tablish constitutional directives in an other than constitutionally ordained way - or
if and to the extent we were to condone violations of constitutional directives — we
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would risk diminishing our own power. Some day we might want to issue a consti-
tutional directive. By maintaining a culture of fidelity to constitutional directives
that have not been disestablished in a constitutionally ordained way, including di-
rectives 1ssued by persons long dead, we make it more likely that a constitutional
directive issued by us will be obeyed (unlessfantil it is disestablished in a constitu-
tionally ordained way) even when we are long dead.

See Ackerman, supra, note 11, chs. 4-8.

Indeed, a constitution can forbid that one or more of its parts be amended at all. It
has been suggested that the constitution of Germany, because it “declares that cer-
tain fundamental principles are immune to constitutional amendment,” exempli-
fies “absolute entrenchment.” Anupam Chander, Sovereignty, Referenda, and the
Entrenchment of a United Kingdom Bill of Rights, 101 Yale L. 1. 457, 462, and n.
30 (1991). See Bruce Ackerman, The Future of Liberal Revolution 110-11 {1992)
{commenting on the German practice of absolute entrenchment). The constitution
of Japan arguably immunizes some of its parts against amendment in providing, in
Article 11, that “[t}he people shall not be prevented from enjoying any of the fun-
damental human rights. These fundamental human rights guaranteed to the people
by this Constitution shall be conferred upon the people of this and future genera-
tions as eternal and inviolate rights.” Similarly, Article 98 provides, “The funda-
mental human rights by this Constitution guaranteed to the people of Japan are
fruits of the age-old struggle of man to be free; they have survived the many exact-
g tests for durability and are conferred upon this and future generations in trust,
to be held for all time inviolate,”

The “may” is the may of legality, not of politics or of morality. See supra, note 11.
Cf. Chander, supra, note 14 at 462: “An absolutely entrenched [constitutional
normfis . . . (as are all other parts of an existing legal regime) vulnerable 1o revolu-
tion.”

We might be tempted to think that the constitutional strategy for establishing a
directive differs from the statutory strategy in another basic respect, in that consti-
tutions, unlike statutes, typically declare themselves to be “the supreme law™ — and
that therefore to opt for the constitutional strategy is to decree that the directive is
lexically prior to statutory and other nonconstitutional law, including subsequently
enacted law. (Article VI of the Constitution states, “This Constitution . . . shall be
the supreme law of the land. .. .” Article 98 of the Japanese Constitution states,
“This Constitution shall be the supreme law of the nation and no law, ordinance,
impenial rescript or other act of government, or part thereof, contrary to the provi-
sions hereof, shall have legal force or validity.”) But a legislature may decree in a
statute establishing a directive that the directive is lexically prior 1o subsequently
enacted statutory law in this sense and to this extent: “A court is not to give effect
to any future statute enacted by this legislature 1o the extent the statute, in the
court’s judgment, violates the directive established by this statute, unless such fu-
rure stature explicitly states that a court is to give ir effect even if in the court’s
Judgment the statute violates the directive established by this stamte.” See id. at
463: “One common type of manner and form entrenchment requires that all con-
rary legislation contain an explicit declaration of its intent to override the en-
trenched rule.” Canada has pursued, in its Charter of Rights and Freedoms, such a
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strategy. See Perry, The Constitution in the Courts, n. #, at 197-8. Even if a legis-
lature may, in one session, enact such a decree, however, the legislature presum-
ably may, in a later session, repeal the decree. See Julian N. Eule, Temporal Limits
on the Legislative Mandare: Entrenchment and Retroactivity, 1987 Amencan Bar
Foundation Research J. 379, What is most distinctive about the constitutional
strategy, then, is less the supremacy of constitutional law than the extreme diffi-
culty of amending a constitution.

For an “outline of some of the reasons for entrenching institutional arrangements
and substantive ]'ighl_.ti.," see Cass R, Sunstein, Constitutionalism and Secession, 58
U, Chicago L. Rev, 633, 63643 (1991).

See Thomas B. McAffee, Brown and the Doctrine of Precedent: A Concurring
Opinion, 20 Southern Mlinois U, L. Rev, 99, 10G{1995): “|Olur constitutional or-
der is based on a moral vision that humans have nghts which they do not forfeit
when joining civil society. At the same time, we recognize that the people are the
supreme judiciary as to the content of those rights when they engage in the sover-
eign act of creating or amending the Constitution, a document which wiall in vari-
ous ways define and limit those rights. There is no way out of this tension — our
natural law aspirations must inevitably play themselves out through some system
of human decision-making, and historically we have believed that the popular sov-
ereignty manifest in the constitution-making process is likely o yield superior re-
sults to rule by judges or a system in which each individual becomes the judge of
his own oblhigations 10 enacted law.™

It would be especially difficult to justify the Court imposing on government, in the
name of the Constitution, a norm that no one, past or present, could fairly read any
language in the Constitution to represent. As Justice William Brennan explained in
his Hart Lecture at Oxford: “But if America’s experience demonstrates that paper
protections are not a sufficient guarantor of liberty, it also suggesis that they are a
necessary one, particularly in times of crisis. Without 2 textual anchor for their de-
cisions, judges would have to rely on some theory of natural right, or some al-
legedly shared standard of the ends and limiis of government, to strike down inva-
sive legislation. But an appeal to normative ideals that lack any mooring in the
written law . . . would in societies like ours be suspect, because it would represent
so profound an aberration from majoritarian principles. . . . Atext . . . helps tether
[judges'] discretion. 1 would be the last to cabin judges’ power to keep the law vi-
tal, to ensure that it remains abreast of the progress in man’s intellect and sensibil-
ities. Unbounded freedom is, however, another matter. One can imagine a system
of governance that accorded judges almost unlimited discretion, but it would be
one reminiscent of the rule by Platonic Guardians that Judge Learned Hand so
feared. It 15 not one, | think, that would gain allegiance in either of our countries.”
William 1. Brennan, Jr., Why Have a Bill of Righes? 9 Oxford J. Legal Stdies 425,
432 (1989).

Recalling that Chief Justice John Marshall's justification for the practice of judi-
cial review, in Marbury v. Madison, appealed to the writienness of the Constitution
(see Marbury v. Madison, 5 U5, (1 Cranch) 137, 177 (1803})), Michael Moore has
commented that “[jJudicial review is easier to justify if it is exercised with refer-
ence only to the writien document. . . . By now, the object of [constitutional | inter-
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pretation should be clear: it is the written document. Hugo Black was night, at
least, about this. Black™s Constitution — the one he was so fond of pulling out of his
pocket — is our only Constitution.” Michael 5. Moore, Do We Have an Unwritien
Constitution? 63 Southem California L. Rev. 107, 122, 123 (1989). See id. at
121-3. See also infra, note 50, and accompanying text.

I discuss the “specification” of indeterminate constitutional norms in Section ILB.
See, e.g., Robent Bork, The Tempting of America: The Political Seduction of the
Law 155-9 (1989); and Antonin Scalia, A Matrer of Imterpretarion: Federal Couris
and the Law 13940 (1997). But see Gary 5. Lawson, The Constiturional Case
against Precedent, 15 Harvard J, L. & Public Policy 23 {1994}, For a critical com-
ment on Gary Lawson’s position, see McAdfTee, supra, note 17 ar 10]-3,

Or, at least, by those of us - policy-makers, religions leaders, editorial writers, po-
litically engaged citizeéns, etc. — who concern ourselves with such things.

Cf. Frederick Schaver, Amending the Presuppositions of a Constitution, in Levin-
son, supra, note 11 at 145, 156-57 (presenting a hypothetical in which *[t]he small
¢ constitution would . . . have been amended by virtue of [an] amendment to the
ultimate rule of recognition, even though it could also be accurately said that the
large C Constitution had not been vahdly amended according 1o its own lerms™ ).
For a complementary discussion, see McAffee, supra, note 17 at 104: “[The
Supreme] Court ought to be especially reluctant to overrule precedent that is: (1)
proven and long-established; (2) the product of the carefully considered judgment
of all three branches of the government: and (3) based upon the fundamental val-
ues of the sovereign people. Under such circumsiances, the least that can be sand is
that the case for the impropriety of the original constitutional judgment should be
overwhelming before [the] Court should even decide whether to overrule such a
precedent.”

Bork, supra, note 20 at 158. For a thoughiful discussion, see Peter B. McCutcheon,
Mistakes, Precedent, and the Rise of the Administrative State: Toward a Constitu-
tional Theory of the Second Best, 80 Cornell L. Rev. 1 (1994),

Cf. Lawson, supra, note 20 at 33, n. 27 {wondering whether “the irrevocable en-
shrinement of errors through precedent should compel the self-conscious creation
of errors in subsequent cases™ ).

See Michael J. Perry, The Fourteenth Amendment: What Norms Did ©“We the Peo-
ple” Establish? (1997) {unpublished essay on file with author).

Cf. Charles L. Black, Jr., “One Nation Indivisible”: Unnamed Human Rights in
the States, 65 St John's L. Rev. 17, 55 (1991} “[W]ithout such a corpus of na-
tonal human rights law good against the States, we ought to stop saying, "Oné na-
tion indivisible, with liberty and justice for all,” and speak instead of, “One nation
divisible and divided into fifty zones of political morality, with liberty and justice
in such kind and measure as these good things may from time to time be granted
by each of these fifty political subdivisions.” ™

The First Amendment states, “Congress shall make no law respecting an establish-
meent of religion, or prohibiting the free exercise thereof; or abridging the freedom
of speech, or of the press; or the right of the people peaceably to assemble, and to
petition the government for a redress of grievances.” That section |1 of the Four-
teenth Amendment was meant to protect against state government the privileges
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and immunities of citizens already protected against the national government by
the Bill of Rights does not entail that the First Amendment was meant to protect
any privileges or imnmwumnities of citizens against the national government. Jay By-
bee has recently argued that the First Amendment, unlike the Second through
Eighth Amendments, was not meani to proiect any privileges or immunities of cit-
izens — that is, any privileges or immunities that persons were thought to have in
virtue of their status as citizens — but only to make explicit a congressional disabil-
ity, a lack of legislative power on the part of Congress (“Congress shall make no
law ..."). See Jay 5. Bybee, Taking Liberties with the First Amendment: Con-
eress, Section 5, and the Religious Freedom Restoration Act, 48 Yanderbilt L. Rev.
1539 (1995). See also Steven D. Smith, Foreordained Failure: The Quest for a
Constitutional Principle of Religious Freedom chs. 2-3 (1995).

See Perry, supra, note 26,

See, .., Bolling v. Sharpe, 437 LS. 497 (1954,

See Michael J. Perry, Discrimination and Race (1997} {unpublished essay on file
with author). By itself. the Fifth Amendment, which became a part of the Constitu-
tion in 1791, applies only 1o the national government. The Fourteenth Amendment,
which became a part of the Constitution in 1868, applies only to state government.
See id.

Cf. McCutcheon, supra, note 24 {noting that the “unconstitutional” administrative
state is now beyond judicial overruling).

For efforts to articulate criteria that should inform a theory of precedent, see - in
addition to McAffee, whom [ quote in note 17 — Michael J. Gerhardt, The Role of
Precedent in Constitutional Decisionmaking and Theory, 60 George Washington
L. Rev. 68 (1991), and Henry P. Monaghan, Stafe Decisions and Constitutional
Adjudication, 88 Columbia L. Rev, 144 { |9%8).

For an example of such a claim, see Planned Parenthood of Southeastern Pennsyl-
vania v. Casey, 505 U.5. 833, B54-69 { 1992).

I am skeptical aboet how accurately we can generalize either about how such
“nonconstitutional” premises emerge in our constitutional law or about how, when
they do emerge, some of them eventually survive to become constitutional
bedrock. | suspect that we can only particularize. But cf. Ackerman's We the Peo-
ple: Foundations and We the People: Transformations, supra, note 11,

The First Amendment states, in relevant part, that "Congress shall make no law re-
specting an establishment of religion, or prohibiting the free exercise thereof. .. ™
According to the constitutional law of the United States, however, neither any
hranch of the national government nor state government may establish religion or
prohibit the free exercise thereof. For a discussion, see Michael 1. Perry, Religion
in Politics 10~12 {(1997).

See, e.g.. Lundman v, McKown, 530 N.W.2d 807 (Minnesota 1995). See also Car-
oline Frasier, Suffering Children and the Christian Science Church, Alantic
Monthly, April 1995, at 105.

[Mscussing “a distinction that is implicit in the idea of “persecation” ™ and that the
Court in Church of the Lukumi Babalu Ave, Inc. v. Citv of Hialeah (113 5.Ct. 2217
(1993)) “repeatedly tried to articulate,” Steve Smith has explained, “The distinc-
tion is between measures that “target’ a religion on religious grounds and because
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it 18 objectionable ar a rehigion and, on the other hand, measures that “target” a reli-
gion only by prohibiting a practice of the religion that is objectionable on indepen-
dent or nonreligious grounds.” Steven D. Smith, Free Exercise Doctrine and the
Discourse of Disrespect, 65 U, Colorado L. Rev. 519, 563 (1994), See id. a1 563-8,
For an extended presentation and defense of the latter position, see Michael W.
MeComnell, The Origing and Historical Understanding of Free Exercise of Reli-
gion, 103 Harvard L. Rev. 1309 {1993); McConnell’s historical argument has been
criticized. See Gerard V. Bradley, Beguiled: Free Exercise Exemptions and the
Siren Song of Liberalism, 20 Hofstra L. Rev. 245 (19921), and Philip A. Hamburger,
A Constitutional Right of Religious Evemption: An Historical Perspective, 6l
George Washington L. Rev. 915 (1992). However, Peter Braffman has presented a
powerful argument that McConnell’s position is closer to the truth than are the
views of those who have criticized his position. See Peter A. Braffman, The Origi-
nal Understanding of the Free Exercise Clause (May 1995} (unpubhished ms.).
According to Braffman, “Protecting ‘free exercise of religion’ meant protecting
those religionsly motivated actions which dad not disrupt the public peace.” Id. at
81. Braffman elaborates: “The public peace did not refer to all laws of the land, but
rather to a limited category of laws which prevented ovent acts of violence that dis-
rupted civil society. As such, religiously motivated conduct could conflict with —
and be exempted from - general laws so long as that conduct did not violate the
peace.” Id. at 96, See also Kurt T. Lash, The Second Adoption of the Free Exervise
Clause: Religious Exemptions Under the Fourteenth Amendment, B8 Northwest-
ern U, L. Rev. [EOG (1994,

In Employment Division, Oregon Department of Human Kesources v. Smith, Jus-
tice Scalia wrote, for himself and four other members of the Court, that “if pro-
hibiting the exercise of religion . . . is . . . merely the incidental effect of a gener-
ally applicable and otherwise valid provision,” the free-exercise norm, without
regard to whether the refusal to exempt the rehigious practice in questiion serves an
important public interest, has not been violated. Employment Division, Depart-
ment of Human Resources of Oregon v. Smith, 494 U5, 872, B78 (1990). Three
members of the Court joined a statement by Justice 0" Connor that the accommo-
dation position should not have been rejected by the majority. See 494 U5, at
802-903. The majority’s position provoked so many interested persons off the
Court that an unprecedented alliance of groups, from the Amencan Civil Liberties
Union on the one side to the so-called religious right on the other, joined forces to
lobby Congress to undo the decision. The alliance was successful. Congress en-
acted, in 1993, the Religious Freedom Restoration Act, Public Law 10341, 42
U.S. Code 2000bb. Section 3 of the act states, “Government shall not substantially
burden a person’s exercise of religion even if the burden results from a rule of gen-
eral applicability, [unless] . . . it demonstrates that application of the burden to the
person (1) 15 in furtherance of a compelling governmental interest; and (2) is the
least restrictive means of furthering that compelling governmental interest.” (After
the Court’s decision in Smith, which involved Oregon's failure to exempt the reli-
gious use of peyote from its ban on the ingestion of hallucinogenic substances,
Oregon passed a law making it lawful to use peyote in connection “with the good
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faith practice of a religious belief™ or association “with a religious practice.” Ore-
gon Revised Statutes §475.992(5)(a)d&(b) (1991).)

Om the Religious Freedom Restoration Act, see Thomas C. Berg, Whar Hath Con-
gress Wrought ? An Interpretive Guide to the Religious Freedom Restoration Act, 39
Villanova L. Rev. 1 (1994); Scoit C. ldleman, The Refligious Freedom Restoration
Act: Pushing the Limits of Legislative Power, 73 Texas L. Rev. 247 (1994); Douglas
Laycock and Oliver 8. Thomas, Interpreting the Religious Freedom Restoration Act,
73 Texas L. Rev. 200 {1994); Svmposium: The Religious Freedom Restoration Act,
56 Montana L. Rev, 1-294 { 1995).

In June 1997, the Supreme Court ruled that in enacting the Religious Freedom
Restoration Act, Congress exceeded the scope of its power under Section 5 of the
Fourteenth Amendment. See City of Boerne v. Flores, 65 LW 4612 (1997). Three
lower federal courts had ruled to the contrary. See Flores v, City of Boerne, Texas,
73 F.3d 1352 (5th Cir. 1996); Sasnett v. Sullivan, 65 USLW 2115 (7th Cir. 1996);
Belgard v. Hawaii, 883 F.5upp. 510 (D Hawaii 1995). At the time of the Court’s
ruling, scholarly opinion was divided. Those who argued that RFRA is unconstitu-
tional include: Bybee, supra, note 28 at 1624-32; Daniel O. Conkle, The Religious
Freedom Restoration Act: The Constiturional Significance of an Unconstituiional
Starute, 56 Montana L. Rev. 39 (1995 ); Christopher L. Eisgruber and Lawrence (.
Sager, Why the Religious Freedom Restoration Act s Unconstitutional, 69 New
York University L. Rev. 437 (1995); Eugene Gressman and Angela C. Carmella,
The RFRA Revision of the Free Exercise Clause, 57 Ohio State L. ). 65 (1996);
Marct A. Hamilton, The Religious Freedom Restoration Act: Letting the Fox into
the Henhouse under Cover of Section Five of the Fourteenth Amendment, 16 Car-
dozo L. Rev. 357 (1994); and William W, Van Alstyne, The Failure of the Reli-
gious Freedom Restoration Act under Section 5 of the Fourteenth Amendment, 46
Duoke L. J. 291 {1996). For arguments that RFRA is constitutional, see Douglas
Lavcock, RFRA, Congress, and the Ratcher. 56 Monmtana L. Rev. 145, 152-70
{ 1995), and Bonnie 1. Robin-Vergeer, Disposing of the Red Herrings: A Defense of
ihe Religious Freedom Restoration Act 69 Southern California L. Rey. 589 {1996,
In my view, Laycock’s and Robin-Vergeer's arguments are persuasive.

A full reatment of the issue of the constitutionality of RFRA would have to deal
with the establishment clause claim on which Justice Stevens relied in concurring
in the Court’s ruling of unconstitutionality. See 65 LW at 4620, See also Chnsto-
pher L. Eisgruber and Lawrence G. Sager, The Vulnerability of Conscience: The
Constitutional Basis for Proteciing Religious Conduct, 61 U, Chicago L. Rev.
1245 (1994). I have addressed the claim briefly. See Perry supra, note 37 at 25-30.
See also Robin-Vergeer, supra, this note at 7534-6. A full treatment would also have
o address the federalism problem that several scholars have raised. See, e.g., Van
Alsyne, supra, this note at 315-18, 322-3, Both Laycock and Robin-Vergeer have
addressed the problem. See Laycock, supra, this note at 157-65; Robin-Vergeer,
supra, this note at 756-64.

This was the position of the majority in the Slaughter-House Cases. See Slaughter-
House Cases, 83 ULS. (16 Wall.) 36 (1873). But see Richard L. Aynes, “Constrict-
ing the Law of Freedom: Justice Miller, the Fourteenth Amendment, and the
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Slaughrer-House Cases,” 70 Chicago-Kent L. Rev, 627, 627 and n. 4 (1994) (not-
ing that “everyone agrees” that the majority’s position in the Slaughter-Howse
Cases was wrong).

[ address all these questions elsewhere. See Perry, supra, note 26,

[ address these questions, 100, in id.

John Harnt Ely, Democracy and Disirust: A Theory of Judicial Review 25 (1980). |
address the who-1s-protected guestion in Perry, supra, note 26.

Ely, supra, note 45 at 16.

For a discussion of the confusion, see Perry, supra, note 11 at 42-6.

For a helpful discussion of how — on the basis of what sources - to pursue such an
inquiry, see Steven G. Calabresi and Saikrishna B. Prakash, The President s Power
to Execute the Laws, 104 Yale L. J. 541, 550-9 {1994).

Consider, for example, the vigorous debate about whal norm the free-exercise lan-
guage of the First Amendment was understood 1o communicate. See, on one side
of the debate, McConnell, supra, note 40 at 1409, and Michael W, McConnell, Free
Exercise Revisionalism and the Smith Decision, 57 U, Chicago L. Rev. 11{%
{1990). McConnell acknowledges, however, that the histoncal record does not
speak unequivocally. See his Origing and Historical Understanding at 151113,
and Free Exercise Revisionism at 1117. Indeed, one could plausibly conclude, as
some scholars have, that McConnell’s position is wrong. See, e.g., William P. Mar-
shall, The Case Against the Constitutionally Compelled Free Exercise Exempiion,
40 Case Western Reserve L. Rev. 357, 375-9 (1989-90); Gerard V. Bradley, Be-
guiled: Free Exercise Exemptions and the Siren Song of Liberalizsm, 20 Hofsira L.
Rev. 245 (1991); and Philip A. Hamburger, A Constitutional Righr of Religious Ex-
empiion: An Historical Perspective, 60) George Washington L. Rev. 915 (1992},
According to Peter Braffman, McConnell's position is closer to the truth than is
that of his opponents. See Braffman, supra, note 4{).

Andrezj Rapaczynski, The Ninth Amendment and the Unwrirten Constitution: The
Problems of Constitutional Interpretation, 64 Chicago-Kent L. Rev. 177, 192
(19BE). See supra, note 18,

See supra, note 30

By “adjudicative”™ facts, I mean the facts of the case (e.g., who did what, and where
and when she did it), as distinct from “legislative™ facts, that transcend the case
{e.g., what will most likely happen to our society 1if we let this kind of speech go
unregulated).

See Lawrence B. Solum, On the Indeterminacy Crisis: Critiguing Critical Dogma,
54 U. Chicago L. Rev. 462 (1987).

Nell MacCormick, Reconstruction after Deconstruction: A Response ro CLS, 10
Oxford 1. Legal Studies 539, 548 (1990). Where 1 have used the term “specifica-
tion,” MacCormuck uses the Latn term determinatio, borrowing it from John Fin-
nis, “John Finnis has to good effect re-deployed S5t Thomas' concept of determina-
rio; Hans Kelsen's transiators used the term ‘concretization’ to much the same
effect.” Id. (citing J. M. Finnis, On the Critical Legal Studies Movement, 3 Amer-
ican J. Junsprudence 21, 23-5 [1985], and Hans Kelsen, The Pure Theory of Law
230 [1967]).
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Put another way, it is the challenge of deciding how best to avoid the political-
maoral disvalue at the heart of the norm.
Anthony T. Kronman, Living in the Lavw, 54 U. Chicago L. Rev. 835, B47-8 (1987).

In The Federalist, No. 37, James Madison commented on the need, in adjudica-
tion, for specification: “All new laws, though penned with the greatest technical
skill and passed on the fullest and most mature deliberation, are considered as
more or less obscure and equivocal, until their meaning be liguidated and ascer-
tained by a series of particular discussions and adjudications.” The Federalist Pa-
pers 229 (Chnton Rossiter, ed., 1961). Cf. Kim Lane Scheppele, Legal Secrets
945 (1988): “Generally in the literature on interpretation the guestion being
posed is, What does a particular text (or social practice) mean ? Posed this way, the
interpretive question gives rise to an embarrassing multitude of possible answers,
a cacophony of theories of mterpretation. . . . [The] question that (in practice) is
the one actually asked in the course of lawyering and judging [i1s]: what . . . does a
particular text mean for the specific case ai hand ™

In Truth and Method 275 (1975), Hans-Georg Gadamer commented on the pro-
cess of specification both in law and in theology: “In both legal and theological
hermeneutics there is the essential tension between the text set down — of the law
or of the proclamation — on the one hand and, on the other, the sense arrived at by
its application in the particular moment of interpretation, either in judgment or in
preaching. A law is not there to be understood historically, but 10 be made con-
cretely valid through being interpreted. Similarly, a religious proclamation is not
there to be understood as a merely historical document, but 1o be taken in a way in
which it exercises its saving effect. This includes the fact that the text, whether law
or gospel, 1f 11 15 1o be understood properly, i.e., according to the claim it makes,
most be understood at every moment, in every particolar situation, in a new and
different way. Understanding here is always application.”
Richard A. Posner, Whar Am 7 A Ponted Plani? New Republic, September 28,
1987, at 23, 24. Cf. Benjamin N. Cardozo, The Nature of the Judicial Process 67
(1921} “[W]hen [judges] are called upon to say how far existing rules are to be ex-
tended or restricted, they must let the welfare of society fix the path, its direction
and its distance.”
H. L. A. Hart, The Concept of Law 128 (2d ed., 1994,
Id.
They can. One way to do so, Hart writes, “is to freeze the meaning of the rle so
that its general terms must have the same meaning in every case where its applica-
tion is in question. To secure this we may fasten on certain features present in the
plain case and insist that these are both necessary and sufficient to bring anviling
which has them within the scope of the rule, whatever other features it may have or
lack, and whatever may be the social consequences of applying the rule in this
way.”" Id. at 129,
This is not to say that determinacy ought never 1o be a goal: “To escape this oscil-
lation between extremes we need to remind ourselves that human inability to an-
ticipate the future, which is at the root of this indeterminacy, varies in degree in
different fields of conduct. . . ." Id. at 1301, See id. at 130 et seq.



144 MICHAEL J. PERRY

2

63

63

67

(11,4

Id. at 129-3(.

Cardozo, supra, note 57 at 83-4,

see Richard Kay, “American Constitutionalism,” m Constitutionalism: Philo-
sephical Foundarions (Lawrence A. Alexander. ed., forthcoming): “Since the prin-
cipal feature of consttutionalism is 12 employment of fixed, a prion roles, const-
tutional interpretation cannot be a direction to decide individual controversies over
the use of public power in whatever way 18 thought would be most congemal to the
constitutional enactors. Such disputes are to be resolved, rather, by reference to the
constitutional rules. Once the intended scope of the rules is decided, however,
the relevance of the onginal intentions 15 exhausted.™

Larry Alexander, All or Nothing at A" The Intentions of Authorities and the Au-
tharity of Intentions, in Law and Interpretation: Essays in Legal Philosophy 357,
3700 { Andrei Marmor, ed., 1995), But see supra, note 64,

Much of the discussion in Alexander’s essay, id., seems to me to proceed on the
basis of this implausible construal.

Patrick J. Kelley, An Alrernartive Originalist Opinion for Brown v. Board of Educa-
tion, 20 Southern [linots U, L. Rev. 75, 76 (19935),

Id. Kelley continues: “Thus. although the intended general meaning is fixed by
legislative acuon and does not thereafter change, the set of factual applications of
that fixed general meamng may expand or contract with the application of the
fixed general meaning to changed circumstances. New situations, unheard of at the
time the statute was enacted, may fall squarely within the hixed intended meaning.
Later changes in the instnfutions existing at the time the statole was enacted may
alter the later application of the fixed statutory meaning to those institutions. 50
the fact that no one at the time it was adopted thought that the Fourteenth Amend-
ment affected segregated public schools 15 not controlling in the two-step process
of first, determining the intended general meaning of constitutional language; and
second, applying that fixed general meaning to particular current factual situa-
tions.” Id. It is doubtfol that “no one at the time it was adopted thought that the
Fourteenth Amendment affected segregated public schooling.” See Michacl W,
McConnell, Originalism and the Desegrepation Decisions, 81 Virginia L. Rev.
947 (2995), and Michael W. McConnell, The Originalist Justificarion for Brown:
A Reply to Professor Klarman, 81 Virginia L. Rev. 1937 {1995),

Hart, supra, note 58 at 129. Cf. Paul Brest:

The exient to which a clause may be properly inierpreted 1o reach outcomes different from
those sctually contemplated by the adopters depends on the relationship between a general
principle and its exemplary applications. A principle does not exist wholly independently of
s author's subjective, or his society's conventional exemplary applications, and 15 always
limited to some extent by the applications they found conceivable, Within these Tuirly broad
limits, however, the adopters may have intended their examples o constrain more or less, To
the intentionalist interpreter falls the unenviable task of ascertaining, for each provision, how
imsch more of less.

What of a case where the adopiers viewed a certain punishment as not cruel and unusual?
This is not the same as saving that the adopters “intended not 1w prohibat the punishment.”
For even if they expected their laws (o be interpreted by intentionalist canons, the adoplers
may have intended that their own views pot always govern. Like parents who attempt 1o in-
still values in their child by both articulating and applying a4 moral principle, they may have
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accepled, or even invited, the eventuality that the principle would be applied in ways that di-
verge from their own views. The adopters may have understiood that, even as to instances to
which they believe the clause ought or ought not to apply, further thought by themselves or
others committed to its underlying principle might lead them to change their minds. Not be-
lieving in their own omniscience or infallibility, they delegated the decision to those charged
with interpreting the provision. If such a motivation is plassible with respect to applications
of the clause in the adopters’ contemporary society. it is even more likely with respect to its
application by future interpreters, whose understanding of the clause will be affected by
changing knowledge. technology, and forms of society.

The Misconceived Quest for the Original Understanding, 60 Boston U. L. Rev.
204, 216-17 (1980) (paragraphs rearranged).

See supra, note 63. Cf. Richard A. Posner, The Problems of Jurisprudence 131
(1990): “In many cases the conventional materials will lean so strongly in one di-
rection that it would be unreasonable for the judge to go in any other. But in some
they will merely narrow the range of permissible decision, leaving an open area
within which the judge must perforce attempt to decide the case in accordance
with sound policy - in those grand symbolic cases that well up out of the generali-
ties and ambiguities of the Constitution . . . - while paying due heed to the impru-
dence of trying to foist an idiosyneratic policy conception or social vision on a re-
calcitrant citizenry.”

The First Amendment states, in relevant part, “Congress shall make no law re-
specting an establishment of religion, or prohibiting the free exercise thereof. . . ."
This and the other commands of the First Amendment are now taken to apply not
only to the legislative branch of the national government, but also to the executive
and judicial branches. Moreover, the commands are understood to apply not only
to the national government, but also to state government. See Perry, supra, note 37
at 10-12.

See supra, note 41,

In its entirety, Section 2 of Article 10 states: “The exercise of these freedoms, since
it carries with it duties and responsibilities, may be subject to such formalities,
conditions, restrictions or penalties as are prescribed by law and are necessary in a
democratic society, in the interests of national security, termitorial integnity or pub-
lic safety, for the prevention of disorder or crime, for the protection of health or
morals, for the protection of the reputation or rights of others, for preventing the
disclosure of information received in confidence, or for maintaining the authonty
and impartiality of the judiciary.” For the European Convention, see lan Brownlie,
ed., Basic Documents on Humdan Hl',_l;llr.'.' 326 (1992).

See James Bradley Thayer, The Origin and Scope of the American Docirine of
Constifutional Law, 7 Harvard L. Rev. 129 (1893). See generally One Hundred
Years of Judicial Review: The Thaver Centennial Symposium, 88 Northwestern U.
L. Rev. 1-468 (1993).

Handyside Case, European Court of Human Righis, 1976, Ser. A, No. 24, 1| EHRR
737. The Evropean Convention on the Protection of Human Rights and Funda-
mental Freedoms contains several provisions with provisos substantially identical
to Article 10 §2. See Article 8 (protecting one’s “right to respect for his private and
family life, his home and his correspondence™), Article 9 {protecting “the right to
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freedom of thought, conscience, and religion™), and Article 11 (protecting “the
right to peaceful assembly and to freedom of association with others™).

Similar examples can be drawn from the international law of human rights. (A
national political community can agree (o remove certain choices or options from
the agenda of its politics by ratifying legal norms established in conventional inter-
national law. ) For example, Article |8 of the Intemational Covenant on Civil and
Political Rights provides in relevant part: “Everyone shall have the right 1o free-
dom of thought, conscience, and religion. This right shall include the freedom to
have or adopt a religion or belief of his choice, and freedom, either individually or
in community with others and in public or private, to manifest his religion or belief
in worship, observance, practice or teaching.” Artucle 18 further states: “Freedom
to manifest one’s religion or beliefs may be subject only to such limitations as are
prescribed by law and are necessary to protect public safety, order, health, or
morals of the fundamental rights and freedoms of others.” There is sometimes am-
ple room for reasonable disagreement aboul what, in a particular context, “the
public morals™ require - or about what, in a particular context, is “necessary o
protect public safety, order, health, or morals.” (For the ICCPR, see Brownlie,
supra, this note at 125. The United States ratified the ICCPR, including Article 18,
in 1992.)

On the “margin of appreciation” doctring in the Evropean Conveénhion systém,
see Henry I. Steiner and Philip Alston, eds.. Internarional Human Rights in Con-
text: Law, Politics, Morals 62636 (1996).

Roe v. Wade, 410 U.S. 113 (1973); Doe v. Bolton, 410 U.S. 179 (1973),

This book continues my contribution to the enterprise. My other {(and, in some
cases and to some extent, recanted) contnibutions include The Constitution, the
Courts, and Human Rights (1982); The Authority of Text, Tradition, and Reason: A
Theory of Constitufional “Inferpretation,” 58 Southern California L. Rev. 551
(1985); Morality, Politics, and Law, ch. 6 (1988). and The Constiturion in the
Cowurts: Law or Politics? {1994),

Philip Bobbitt’s presentation of six types of constitutional argument imphcitly col-
lapses the important difference between discerning what norm the text of a consti-
tutional provision represents and deciding what shape to give an indeterminate
constitutional norm in a particular context. See his Constitutional Fate: Theory of
the Constitution (1982) and Constiturional Interpretation (1991). The same thing
is true of Richard Fallon's presentation of “the five types of argument that gener-
ally predominate in constitutional debate.”™ See his A Constructive Coherence The-
ory of Constititional Interpretation, 100 Harvard L. Rev. 1189 (1987). (The
guoted language appears at 1194.) Although Richard Posner, too. ignores the dis-
tnction between discerning what norm a constituftonal norm represents and decid-
ing what shape to give an indeterminate constitutional norm in a particular con-
text, Posner’s writings in support of a “pragmatist” approach 10 constitutional
adjudication are best undersiood, in my view, as supporting a pragmatist approach
to the question of what shape to give, in a particular context, an indeterminate con-
stitutional norm — or, at least, to the guestion of what shape to give an indetermi-
nate constitutional doctring (indeterminate in the context at hand) that is the vield
of earlier judicial efforts to give shape to such a norm. See, e.g., Richard A. Posner,
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Bork and Beethoven, 42 Stanford L. Rev. 1365 (1990), and Richard A. Posner,
Whar Has Pragmatism to Offer Law? 63 5. California L. Rev. 1653 (1990). {Un
the relation between an indeterminate constitutional norm and the judicial devel-
opment of constitutional doctrine, see Section [11.B.)

CGadamer, supra, note 56 at 275, The complete passage in which Gadamer’s state-
ment appears is also in note 56,

See Perry, supra. note 11 at 34-5.

Brennan, supra, note 18 at 426,

“Judicial review™ is the name for the judicial practice of inquiring if an act or failure
o act violates the Constitution (the Constitution,) of the United States, On the on-
gins of the term “judicial review,” see Robert Lowry Clinton, Marbury v. Madison
and Judicial Review T {1989): * “Judicial review,” as a term used to describe the
constitutional power of a court to overturn statutes, regulations, and other govern-
mental activities, apparently was an invention of law writers in the early twentieth
century. Edward 5. Corwin may have been the first to coin the phrase, in the title of
an arficle in the 1910 Michigan Law Review.” Clinton's reference is to Edward 5.
Corwin, The Establishment of Judicial Review, 9 Michigan L. Rev. 102 (1910).

see Perry, supra, note 11 at 24-7.

See Charles L. Black, Jr., Srructure and Relavtionship in Constitution Law T1
(1969): “[J]udicial review of Acts of Congress for federal constitutionality . . .
rests also on the visible, active, and long-continued acquiescence of Congress in
the Court’s performance of this function. The Court now confronts not a neutral
Congress nor a Congress bent on using its own constitutional powers to evade the
Court's mandates, as some state legislatures have tried {and as Congress very
clearly could succeed in doing, in many cases, if it were so minded), but rather a
Congress which has accepted, and which by the passage of jurisdictional and other
legislation has facilitated, this work of the Coun.” See also Sylvia Snowiss, Judi-
cial Review and the Law of the Constitution x (1990): “I do not offer this [histori-
cal] reinterpretation as a way of attacking or defending the [modemn| institution of
judicial review. | share the prevailing view that judicial authority over legislation
has by now generated sufficient support to be unaffected by assessments of origi-
nal intent.”

Consider, to cite but one, very importani example, the European Cournt of Human
Rights. For recent developments, see Anthony Lester, Radical Reform of the En-
forcement Procedures of the Ewropean Convention, 8 Interrights Bulletin 25
(1994, and Jeremy McBride, A New European Cowrt of Human Rights, 8 Inter-
rights Bulletin 47 (1994},

For the argument, which invokes Article 111 of the Constitution, see Justice Story’s
persuasive opinion for the Court in Martin v. Hunter’s Lessee, 14 ULS, (1 Wheat.)
404 (1816). Cf. Alexander M. Bickel, The Least Dangerous Branch: The Supreme
Court at the Bar of Politics 12-13 (2d ed., 1986).

Article V1 of the Constitution states that it “shall be the supreme Law of the
Land; and the Judges in every State shall be bound thereby, any thing in the Con-
stitution of Laws of any State to the Contrary notwithstanding.” But this provision
leaves room for a state judiciary to oppose its own view of what the Constitotion,
forbids to the Supreme Court’s view (even if the Court’s view is endorsed by one
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or even by both of the other branches of the national government). The state judi-
ciary's view will not stand, because, under Article 111 of the Constitution, the
supreme Court gets to reverse any state judiciary's interpretation of nabonal law i
believes to be incorrect.

See supra, note 90

See, e.g., Cooper v. Aaron, 358 U.S. 1, 18 (1958) (unanimous op’n). For a persua-
sive critical comment on the relevant aspect of the Court’s opinion in Cooper v
Aaren, see Robin-Vergeer, supra, note 41 at 643-5(0.

See Michael Stokes Paulsen, The Most Dangerous Branch: Executive Power to
Say What the Law [Is, 83 Georgetown L. 1. 217 {1994}, and Gary Lawson and
Chnistopher D. Moore, The Province and Duty of the President: The Executive
Power of Constitutional Interpretation (unpublished ms., 1995). See also Robin-
Vergeer, supra, note 41, But ¢f. Van Alstyne, supra, note 41.

Similarly, the firm expectation, in Amerncan constitutional culture, is that the exec-
utive branch of the national government will stand behind a constitutional raling
of the Supreme Court - even one with which the officers of the executive branch,
incloding the president, might disagree — that is being resisted by the state against
whom the ruling has gone. In Cooper v. Aaren, supra, note BE, the justices of the
Court understood this.

For an interesting elaboration of the point, see Larry Alexander and Frederick
Schaver, On Exrrajudicial Constitution Inrerpretation, 110 Harvard L. Rev. 1359
(1997),

Cf. Christopher L.. Eisgruber, The Moxt Comperent Branches: A Response 1o Pro-
Sfessor Pawlsen, 83 Georgetown L. J. 347, 371 (1994} “Considerauons related wo
stability, individual rights, and judicial competence provide compelling justifica-
tion for much (though not all) of the respect routinely accorded the jodiciary. In
particular, Paulsens’ Euclidean logic supplies no ground for doubting two core
tenets of the modem doctnne of judicial supremacy: the states may not flout the
Supreme Court’s interpretations of the Constitution, and the President is almost al-
ways (perhaps simply always) bound to comply with and enforce judicial man-
dates rendered in good faith.”

See generally Robin-Vergeer, supra, note 41, On RFRA, see supra, note 41.

The constitutionality of RFRA as applied to the laws and acts of the national gov-
ernment 1% beyond serious dispute. See Egual Employment Opportunity Commis-
sion v. Catholic University of America, 1996 WL 246568 (D.C.Cir.) - 83 F.3d 455
~(D.C. Cir. 1996).

See supra, note 41.

See David M. Beatty, ed., Human Rights and Judicial Review: A Comparative
Peripective ( 1994),

See supra, note 41.

Cft. Jon Elster, Majoriry Rule and Individual Rights, in On Human Righes: The Ox-
Jford Amnesty Lectures, 1993 175 (Stephen Shute and Susan Huorley, eds., 1993),
See, e.g., Allan C. Hutchinson, Waiting for Coraf: A Critigue of Law and Rights
(1995), and Roben F. Nagel, Judicial Power and American Character: Censoring
Ourselves in an Anxious Age (1994), Cf. Mary Becker, Conservarive Free Speech
and the Uneasy Case for Judicial Review, 63 U, Colorado L. Rev, 975 {1993},
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On the so-called political question doctrine, see Louis Henkan, Is There a “Polir-
gl Question” Doctrine” 85 Yale L. 1. 5397 (1976); Martin H. Redish, Judicial
Review and the Political Question, 79 Northwestern UL L. Rev, 1031 (1985); and
Robert F. Nagel, Political Law, Legalistic Politics: A Recent History of the Polil-
ical Question Doctrine, 56 U. Chicago L. Rev. 643 (1989).

Abraham Lincoln, First Inaugural Address (March 4, 1861), reprinted in fnaon-
gural Addresses of the Presidents of the United States from George Washington
1789 to George Bush 1989, 5. Doc. No. 10, 101st Cong., 1st Sess. 133, 139
(1989).

19 How, 393 {1857). S¢e Don E. Fehrenbacher, The Dred Scott Case: fts Signifi-
cance in American Law and Politics (1978).

For turther discussion, see Perry, supra, note 11 ch. 4.

See id. at 846 (discussing the influence of Justice Scalia’s conception of proper
judicial role on his interpretation of the free-exercise language of the First
Amendment).

| have discussed this 1ssue at length elsewhere. See . ch. 6.

See supra, note 74,

See supra, note 75 and accompanying text.

Of course, different persons — different judges - might well draw the boundaries
of “the reasonable™ in different places. What | am referring to here is not an algo-
rthm of choice, but o judicial stance, a judicial atide. Although, at the limi,
some judge might always or almost always draw the boundaries of “the reason-
dble™ so that they are substantially congruent with “what 1, the judge, beheve,” |
think most of us recognize the arrogance, the dogmatism, in that. There will be
sOME occasions, perhaps many, on which we want to say to our interlocutors: 1
disagree with you. I think you are wrong. Nonetheless, | have to admit that vour
posttion 1% not unréasonable.™

In commenting on the suggestion that the Constitution be read “to recognize that
governmental assistance to meel basic material needs is a constitutional right,”
Terrance Sandalow writes: 1 bave already suggested that there s little wn our
constitutional tradition to warrant such a reading and much to argue against it.
Even if that difficulty is waived, however, the question remains whether courts
are competent to undertake the responsibility that Sager would agsign them. Cov-
ernmental budgets call for the resolution of intractable issues, reguiring not only
choices from among the innumerable demands upon the public fisc, but judg-
menis about the levels of taxation the citizenry will accept and the economic ef-
fects of both taxation and the proposed expenditures. Responding to these issues
requires access 1o technical resources unavailable to judges and a breadth of per-
spective that judges, just because they are politically unaccountable, necessarily
lack, The demands upon the treasury that Sager would authorize judges to make,
to put the later pont someéwhat differently, would necessarily be the product of
tunnel vision.” Terrance Sandalow, Secial Justice and Fundamental Law: A
Comment on Sager s Constitution, 88 Northwestern U, L. Rev. 461, 467 (1993).
Herbert Wechsler's argument about “the political safeguards of federalism™ 15
relevant here. See his The Political Safeguards of Federalism, in Herbert Wech-
sler, Principles, Politics, and Fundamental Law 49 (1961). See also Jesse H.
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Choper, Judicial Review and the National Political Process: A Functional Re-
consideration of the Supreme Court, ch. 4 (1980). For a fundamental and vigor-
ous dissent from the position defended by Wechsler and the kindred position de-
fended by Choper, see Steven G. Calabresi, “A Government of Limited and
Enumerated Powers": In Defense of United States v. Lopez, 94 Michigan L. Rev.
752 (1995).

See supra, note 117 and accompanying text.

For one who accepts an “originalist”™ approach to constitutional interpretation,
the guestion of whether the judiciary should play a primary role or only a sec-
ondary, Thaverian one in cases arising under the United States Constitution could
be answered by the Constitution,,. Listen, in that regard, to Gary Lawson, who
wrole in his review of my book: “[W]hile Professor Perry is entirely comect that
originalism and minimalism are logically distinct concepts. he does not explore
the possibality that originalism can resolve the minimalism/nonminimalism de-
bate, Does “the judicial power of the United States,” as onginally understood in
1789, carry with it an understanding of the jodicial role that compels either mini-
malism or nonminimalism as a strategy for [the specification of indeterminate
constitutional norms]?” Gary Lawson, Recommended Reading: Michael J. Perry's
“The Constitution in the Courts: Law or Politics?" Federalist Paper, July 1994,
at Y-10, Gary has raised a fair question and identified an important ingquiry. Let
me just say that | remain deeply skeptical about whether a constitutional consen-
sus was ever achieved conceming the best answer, all things considered, to the
minimalism/monminimalism question.

Is there, with respect to state action, a need for a nationally uniform specification
of any indeterminate norm that is part of the Constitution of the United States? |
don't see it. Imagine this scenario: At Time 1, the legisiature in State A declined
to enact a law, because it believed that the law would be inconsistent with the
best or optimal specification of a relevant but indeterminate norm in the United
States Constiiution; al Time 2, the legislature in State B enacted the law that the
legislature in State A declined to enact, because, unlike the legislature in Siate A,
the legislature in State B believed that the law would not be inconsistent with the
best specification of the norm in question; at Time 3, the Supreme Court, on the
ground that State B's specification was not unreasonable, declined to invalidate
State B's law; at Time 4, the legislature in State A, after reconsidenng the matier,
reaffirmed its original view and so declined to enact the law. Why is the persis-
tence of a disagreement between the two state legislatures, about the hest specifi-
cation of the norm in question, a problem — much less a problem the Court needs
to resolve?

See supra, note 45.

John Hart Ely, Another Such Victorv: Constitution Theory and Practice in a
Warld Where Courts Are No Different from Legislatures, 77 Virginia L. Rev. B33,
834 n. 4 (1991).

Id.

1d.

Id. at 834 n. 4 (emphasis added).

Id.
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Ely, supra, note 45 at 103,

See John T. Noonan, Jr., The End of Free Exercise, 42 DePaul L. Rev. 567
(1992).

Douglas Laycock, The Bencfits of the Establishment Clause, 42 DePaul L. Rev.
373, 376 (1992),

319 U8, 624 (1943).

319 ULS. at 666-T (1943).

See supra, note 109,

See Jeremy Waldron, A Right-Based Critigue of Constitutional Rights, 13 Oxford
J. Legal Studies 18 (1993}, and Jeremy Waldron, Freeman s Defense of Judicial
Review, 13 Law & Philosophy 27 (1994). See also Jeremy Waldron, Precommir-
ment and Disagreement, in Alexander, ed., supra, note 64.

Waldron, A Righr-Based Critigue of Constitutional Rights, supra, note 125 at
S0=1.

Cf. Mark V. Tushnet, Red, Whire, and Blue: A Critical Analyxis of Constitutional
Law 4 {1988): “Judicial review is an institution designed to meet some difficul-
ties that arise when one tries to develop political institutions forceful enough to
accomplish values goals and yet not so powerful as to threaten the liberties of the
citizenry.”

Cf. Jeremy Waldron, Book Review, 90 1. Philosophy 149, 153 (1993) (reviewing
Bruce Ackerman, We the People: Foundations [1991]): “Even if one concedes
the superior authority of Ackerman’s higher law making, one 15 left unsure why it
should be the special function of the courts to interpret that legislation. Judicial
review becomes politically most important in cases where citizens disagree
among themselves about the best way of understanding some constitutional pro-
vision. . . . [W]e were all enthusiastically in favor of the free exercise of religion,
[for example,] but now in the cold light of morning we have to work out how it is
to fit in with public-education policy. Surely on Ackerman's account, this is a
problem for normal politics - the phase of the democratuc process that alone 1s
capable of working out how varipus aspects of public policy fit together. . ..
Once the people begin disagreeing among themselves about how o interpret
their own past acts of higher law making, it is unclear why any particular mter-
pretation of that hentage should be able to trump any other simply because it is
endorsed by five judges out of nine. Ackerman asks, “Isn’t it better for the Court
1o represent the absent People by forcing our elected politicians/statesmen (o
measure their statutory conclusions against the principles reached by those who
have most successfully represented the People in the past”? But that game is up
once there is disagreement about the meaning of those principles: then all we
have is our present legislation, measured against two or more contrary interpreta-
tions of our past.

My point is not thai, with respect 1o every other indeterminate constitutional
norm, the practice of judicial review should always by Thayerian. As | said, it is
perilous to generalize. My point is only that, with respect 1o certain norms, the
practice should always be non-Thayenan.

Bickel, supra, note 56 at 24.

Id.



4

On the Authority and Interpretation of

Constitutions: Some Preliminaries
JOSEPH RAY

I. What Kind of Constitution?

The writings on constitutional theory fill libraries. They are often presented
as, and almost invariably are. writings on the constitutional practice of one
country or another. Whether they offer an analysis of current practices, doc-
trings that may justify them or critiques of these practices, and suggestions for
their improvement, they are valid, if at all, against the background of the po-
litical and constitutional arrangements of one country or another, valid for the
interpretation of the constitution of one country or another. Few writings on
constitutional interpretation successfully address problems in full generality;
that 15, few offer useful lessons regarding the nature of constitutional interpre-
tation as such, In part this i1s explained by the ambition of writers on interpre-
tation. Whether or not they mean their writings to provide an account of cur-
rent interpretive practices in their countries, they almost invariably aim to
provide an account of how constitutional interpretation should be carried out,
an account of the correct method of constitutional interpretation. They also
aim to present their conclusions in a form that will be usable by lawyers and
judges, and therefore in a form that shuns very abstract formulations which
presuppose much for their interpretation and application. They aspire to help
with the solution to important constitutional problems facing their countries,
and these aspirations limit the relevance of their conclusions to one jurisdic-
tion, or a few similar ones.

But possibly it 15 not their underlying aspirations that limit the validity of
most writings on constitutional interpretation. Possibly there is no room for a
truly universal theory of the subject. After all, the law. including constitu-
tional law, can vary from country to country, and from period 1o period even
in one country. Even the most basic understanding of the constitution and its
role in the life and law of a country may be different in different countries,
How can there be a theory of constitutional interpretation that spans all these
differences?
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Up to a point these doubts are well founded. A powerful case can be made to
the effect that a substantive theory of constitutions and of consttutionalism
has limited application. lis application is to some countries and (o some consti-
tutions only. One reason is that the notion of “a constitution”™ 15 used in legal
discourse sometimes in a thin sense and sometimes in a variety of thicker
senses. In the thin sense it is tautological that every legal system includes a
constitution. For in that sense the constitution is simply the law that establishes
and regulates the main organs of government, their constitution and powers,
and ipso facto it includes law that establishes the general principles under
which the country is governed: democracy, if it establishes democratic organs
of government; federalism, 1f 1t establishes a federal structure; and so on.

The thick sense of “constitution”™ is less clear, and probably there are sev-
eral such senses in use in different legal cultures. For the purposes of the pres-
ent discussion | will regard constitutions as defined by a combination of
seven features.

First, incorporating the thin sense, the constitution defines the constitution
and powers of the main organs of the different branches of government. (This
feature identifies the constitution as constitutive of the legal and political
structure which 1s that legal system,)

Second, it is, and is meant to be, of long duration: It is meant W serve as a
stable framework for the political and legal institutions of the country, to be
adjusted and amended from time to time, but basically to preserve stability
and continuity in the legal and political structure, and the basic principles that
guide its institutions. (The constitution is stable, at least i aspiration.)

Third, it has a canonical formulation. That usually means that it 15 en-
shrined in one or a small number of written documents. It (they) 15 (are) com-
monly referred to as the constitution. (The constitution - we say when refer-
ring to this feature - is writfen. )

Fourth, it constitutes a superior law. This means that ordinary law which
conflicts with the constitution is invalid or inapplicable. (The constitution 15
superior law.)

Fifth, there are judicial procedures to implement the superiority of the con-
stitution, that is, judicial processes by which the compatibility of rules of law
and of other legal acts with the constitution can be tested, and incompatible
rules or legal acts can be declared inapplicable or invalid. {The constitution is
Justiciable.)

Siith, while there usuwally are legal procedures for constitutional amend-
ment, constitutional amendments are legally more difficult to secure than or-
dinary legislation. (The constitution is entrenched.)

Seventh, its provisions include principles of government {democracy, fed-
eralism, basic civil and political rights, etc.) that are generally held to express
the common beliefs of the population about the way their society should be
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governed, It serves, you may say. not only as a lawyers’ law, but as the peo-
ple’s law. lis main provisions are generally known, command general con-
sent, and are held to be the (or part of the) common ideology that governs
public hife in that country. { The constitution expresses a commaon ideology.)

This characterization of a constitution (in the thick sense) yields a vague
concept. Each one of the seven criteria 1s vague in application. To give but
one example: Is it a condition of a country having a wntien constitution (con-
dition 3) that there cannot be an “unwritten” part of the constitution — for ex-
ample, a part that 15 “customary law”? And 1f the wniten-constitution condi-
tion is compatible with part of the constitution being unwritten, does it follow
that Britain has a written constitution? Remember that while some of its con-
stitution (in the thin sense) 1s customary or common law, part of it (e.g., the
Bill of Rights of 1689, the Act of Union between England and Scotland of
1706, the European Communities Act of 1971) is written law. We know that
in the relevant sense Britain does not have a written constitution. But that
does not clearly follow from the characterization given, which is vague on
the point.

But then the characterization is not meant to draw borderlines, but to focus
discussion. Its purpose is to highlight the central features of constitutions - in
(one) thick sense — features that explain why (some) constitutions (1.¢., con-
stitutions in this thick sense) give rise to theoretical questions that do not ap-
ply, at least not to the same degree, to other law. This essay will consider
some guestions relating to constitutions in this sense. Some of the guestions,
even some of the answers, apply to constitutions that meet only some of the
specified conditions, or meet them only to some degree. Indeed, some of them
apply to ordinary (1.e., nonconstitutional) law as well. But it 15 vseful o dis-
cuss them in the constitutional context, and we will not be concerned with the
degree to which the problems or their solutions apply elsewhere.

There would be little point in investigating in general terms thick constitu-
tions wherever they are were it not the case that they play a major role in the
life of more and more countries. Clearly, not all countries have a constitution
in this sense. Britain today and the Roman Empire of old are but two exam-
ples of countries that do or did not. The absence of a constitution {in the
strong sense) may be due to a variety of factors. One is that the country enjoys
4 level of political consensus that makes a constitution unnecessary, Such
consensus means that evervone knows and accepts the framework of govern-
ment, the distribution of powers among its organs, and the general principles
guiding or constraining the exercise of governmental powers, These are, if
you like, maters of understood conventions, with no mechanisms for their
enforcement. A consensus of this kind can exist in a small country with a rela-
tively homogeneous and stable population, enjoying relative equality of sta-
tus and a stable economy. But it can also exist in a large country with a di-
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verse population marked by considerable social and economic stratification if
it is based on a culture of deference and enjoys stable social, demographic,
and economic conditions.

Constitutions in the strong sense tend to exist in societies that enjoy rela-
tive stability within diversity and change. Such societies must have stability
and a sense of a common identity sufficient to ensure the durability and sta-
bility of the constitution itself. But being large-scale societies, with many di-
visions of, for example, religion, class, and ethnic origin, they need the assur-
ance of publicly accountable government, guided by openly administered
principles, to strengthen the stability of the political structures and the author-
ity of their legal institutions. A tempting suggestion is that the way to con-
struct a theory of the authority and the proper interpretation of the (thick) con-
stitution is to explore further the social, cultural, and economic conditions
that justify it. Surely they hold the clues to an understanding of the nature and
function of the constitution and therefore to its authority and interpretation.
But the suggestion is misguided. No doubt such an inquiry will be very valu-
able. It will not. however, yield the hoped-for results, It assumes that the law,
constitutional law at the very least, develops exclusively in response to the
relatively stable aspects of the social conditions of the country to which it ap-
plies. As we know, this is far too rationalistic a view of the development of the
law. Much of it depends on the ambitions of powerful personages, the politi-
cal convenience of the hour. Fluctuating public moods and even temporary
economic turns can lead to changes that remain in force many years after the
conditions that led to them are forgotten.

Nor are matters any different with constitutions. The thought that their
“higher status™ and their propensity for longevity make them responsive only
to fundamental and lasting social conditions or social trends is mustaken. In
1995, to give but one example, influential voices in the Bntish Labour Party
called on it to put constitutional reform at the center of its platform, because
the economic situation in the country scemed to be improving and might fa-
vor the Conservative government in the forthcoming election. Similarly, it is
arguable that the courts in Britain would not have been so active between the
late 1980s and the mid- 19905 in developing new doctrines in public law, lead-
ing to a series of humiliating defeats for the government, but for the fact that
the Conservatives had been in power for seventeen vears, meeting very little
effective parliamentary opposition. Constitutional politics may not be the
same as parliamentary politics, but they are not aliogether separate either.
Similar examples can be found in the history of other countries, including
those with a constitution in the strong sense. Moreover, in our ever-contract-
ing world the adoption of constitutions, and the way they develop, often owe
more to fashion than to principle. Certain ways of understanding the constitu-
tion become fashionable, perhaps because of the prestige of the country that
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initiated them. It becomes politically expedient to follow fashion. More than
we often like to admit is owed to this factor.

It may be objected that none of these facts matters to constitutional theory,
which is a normative theory and therefore unaffected by mere contingencies.
In a sense to be explored, a constitutional theory 15 normative. But that does
not mean that it 1s or should be blind to the basic realities of life. That the
adoption and development of constitutions are affected by a variety of short-
term factors is no mere aberration in the life of one country or another. It 1s a
universal feature of the political life of all countries with a constitution. Con-
stitutional theory had better allow for that. A theory that condemns all such
influences as aberrations to be avoided 15 too remote from this world to be
much use in it.

We will have to come back to this point and explore it further. While the
main exploration will have o await a more detailed discussion of the norma-
tivity of constitutional theory, we can begin here by making one relevant ob-
servation: A good deal of legal development (and this includes constitutional
development) is autonomous, This means that its traditions crystallize into
practices that are followed in decisions which develop constitutional law.
These traditions may be informed by valid considerations, such as concern
for the efficiency of government, or for the dignity of individuals, or for the
relative autonomy of different regions. But the crucial point is that these con-
siderations do not determine the outcome of the decisions they influence.
These considerations will be respected by a variety of consttutional deci-
sions. The decision actually taken is chosen out of habit, or out of respect for
the constitutional practices and traditions of that country.

If that is right, and if the autonomous legal traditions of different countries
rightly play a major part in determining their constitutional development,
then a theory of the constitution cannot be based on social or economic or cul-
tural factors. It cannot be derived from extraneous circomstances. It must al-
low a major role to internal legal considerations. Therefore, the reflections on
a constitutional theory offered here proceed by examining the abstract central
features of a constitution, the seven enumerated earlier and some of thewr im-
phications. The theory abstracts from the possible impact of social conditions,
for I assume that they will differ from country to country. 1 hope, however,
that a theory of the constitution will provide the theoretical framework within
which the effect of diverse social conditions can be assessed.

I believe that most of what needs saying about the nature of constitutions
has already been said. This does not mean, of course, that matters are rela-
tively clear and settled. The problem is not so much that the truth is elusive or
obscure and has not yvet been seen by anyone, as that a variety of misleading
analogies helped lend plausibility to some misguided 1deas. 1 will spend much
of this essay trying to explain why we should not listen to some false sirens.
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We can start, though, by recalling one principle that seems to be common
ground to many approaches to constitutional studies: Constitutional theory
comprises two major parts, an account of the authority of constitutions and an
account of the way constitutions should be interpreted. The first explains un-
der what conditions the constitution of a country is legitimate, thus fixing the
condition under which citizens have a duty to obey it. In doing that, it pro-
vides an account of the principles of political morality that underpin the con-
stitution, in that they justify and legitimize its enforcement, if it is indeed
justified. The theory of constitutional interpretation explains the ways the
principles of constitutional interpretation in different countries are deter-
mined. A principle of constitutional theory that commands widespread sup-
port says that the principles of constitutional interpretation depend in part on
the theory of constitutional authority. In determining the conditions for con-
stitutional legitimacy, the theory of the authority of the constitution con-
tributes to the determination of principles of interpretation. Unfortunately,
this sound principle is also the source of many false analogies motivated by
atternpts to assimilate the authority of the constitution to that of other parts of
the law.

PART I: THE AUTHORITY OF CONSTITUTIONS

II. The Authority of the Constitution and the
Authority of its Authors

It is tempting to think that the authority of law, of any law, derives from the
authority of its maker. Customary law is allowed 1o be a puzzling exception.
But consider enacted law — that is, law whose validity derives from the fact
that it was made by a legitimate legal authority acting with the intention to
make law. The paradigm example of this kind of law is statutes. They are
vilid because they were passed by a body authorized in law to pass them. [f,
for example, the legal validity of 4 regulation is impugned on the ground that
the body that enacted it had no legal power to do so, the charge cannot be re-
pulsed by a claim, however justified, that the rule the regulation embodies is
nevertheless legally binding because it is a good rule, one that 1t would be
sensible to follow. This does not mean that the merits of rules are irrelevant to
legal reasoning. In appropriate contexts, such considerations can gmde the in-
terpretation of a statute or regulation whose legal validity 15 established on
other grounds. In some contexts, the merits of having a rule of a certain kind
may also justify the courts in adopting it and basing their decision on it, even
if this requires overniding existing legal rules. The ment of a rule may also be
grounds for giving it binding force, either through the courts, by turning it
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into a binding precedent, or by legislation. But the merit of a rule is not the
sort of consideration which can establish that it is already legally binding,

[ belabor this familiar point to bring out the fact, itself obvious, that the
identity of the lawmaker is matenial to the validity of the law, at least in the
case of enacted law. It is plausible to think that only if the identity of the law-
maker is the reason for the validity of the law can one make sense of this fea-
ture of enacted law. The fact that the law was made by that person or institution
provides, on this view, the justification (at least at one level of justification) for
holding the enacted rule to be valid in law. That means that with enacted law
the authority of the law derives from the authority of its maker.

This is a powerful argument for the claim that the authority of constitutions
derives from the authority of their makers. The argument is not that there is
no other way in which law can have aathority. Customary law shows that
there are other ways of establishing the authority of law. Nor is the argument
that anything which was made with the intention to make law must, 1f 1t is le-
gally valid at all, derive its authority from the authority of its maker. That is
not so either. In Britain, to mention just one example, a regulation laying
down a rule may be ultra vires, in that the body which adopted it had no
power to make law on that matter, and yet the rule which the regulation em-
bodied may be valid, since it also happens to be a long-established common
law rule. The argument lies elsewhere: Unless the authonty of the constitu-
tion derives from the authority of its makers, there is no explaining the fact
that 1t matters that it was made by one body rather than another. But surely it
makes all the difference in the world that the constitution was adopted by
those who did adopt it, and not by others. [t is, we want to say, valid because it
was s0 adopted. Does it not follow, by the force of the argument above, that
its authority derives from the authonity of those who made it?

As 15 50 often the case, the short answer is both ves and no. To explam it, a
longer answer must be given. But first we must dispose of a false answer
waifing in the wings. lis interest lies not so much in itself, but in bringing us
face to face with one aspect of the perennial question of the relations between
law and morality. It may be claimed that the authority of constitutions cannot
derive from that of their makers, for their makers, standing at the birth of their
states, cannot have authority themselves. All authority derives from the con-
stitution that they themselves made without prior authority to do so.

A. The Naiure of the Authority of the Makers of an Originating Constilution

To be taken seriously, this argument has to be confined to the few constitu-
tions that can be called “onginating” constitutions. Most constitutions are not
like that. They are made by legitimate legal authorities as part of a process of
legal reform. Even constitutions that stand at the birth of a new independent
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country are often made in pursuance of legal authority conferred on their
makers by the previous legal order in force in these countries, often a colonial
regime. This is the way most of the countries of the British Commonwealth
acquired their independence. But is not the argument cogent regarding those
constitutions to which it applies? It is not.

The argument assumes that only those on whom authority has been con-
ferred by preexisting law can have legitimate authority. That is not, nor can i
be, the case. Legal authority is itself a form of claimed moral authority.' The
point is sometimes lost to sight, for legal structures transmit the authority to
make law from one body to another, We are familiar with the fact that the law
15 a structure of authority, in which each legal authority denves its power
from laws made by another, We rely on the authority of one to justify the au-
thority of another. Only infrequently do we appeal to moral reasons to justify
a claim to legal authority. This gives discourse about legal authority an ap-
pearance of being antonomous, technical, legal discourse. [n a way it 1s. If the
constitution and the other rules that establish legal authorities are morally jus-
tified, so are the authorities that they establish, and the laws made by those
authorities are morally binding. This means that once the moral justification
of those ultimate legal rules (i.e., those whose legal validity does not presup-
pose that of any other law) is established, or assumed, the moral justification
of the rest of the law is — up to a point — established by technical legal argu-
mentation. {This is so up to a point only, because, as was noted, the interpreta-
tion of the law may well involve further moral or other nonlegal considera-
tions.) Since much of the time legal argument is addressed to legal officials
who accept the moral validity of the ultimate laws, and much legal argument
explains (lo clients or lawyers, or to any individual) what is the position in
law — on the supposition that it is morally legitimate - regarding one matter or
another, much legal argument 1s technically legal.

None of this denies the fact that the law claims to be morally binding and that
on the whole only people who accept that claim, people who accept at least that
it is morally permissible to apply the law (to tax people, to determine their prop-
erty rights, or their right in and to employment, to imprison them, etc.), serve in
the authorities that make and apply the law. A theory of law is, therefore and
among other things, a theory of the conditions, if any, under which the law is
morally legitimate and of the consequences that follow from the assumphon
that it is morally legitimate. That is also the nature of our investigation into the
authority of the constitution. If the constitution is not an originating constitu-
tion, if it has been made by a body on which some other law (perhaps an earhier
constitution) bestowed power o enact a constitution, then it may be morally Je-
gittmate if the law that authonzed it is morally legitimate. But if 1f is an ongi-
nating constitution, then the question of its moral legitimacy cannot turn on the
legitimacy of any other law, It must turn directly on moral argument.
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It follows that the argument that an originating constitution cannot derive its
authority from the authority of its makers for they had no such authority is in-
valid. It is true that the makers of the constitution had no authority bestowed on
them by other laws. But it does not follow that they had no authority, nor that
the authority of the constitution cannot rest on their authority. They may have
moral authority, and it may be the reason for the authority of the constitution.

One may reply that, true as my observations are, they miss the point of the
argument they were meant to refute, That argument, it may be said, 15 about
the legal authonty of onginating constitutions, not aboui their moral author-
ity. In a sense it 1s true that their framers did not have legal authority. (It is
misleading to put the point in this form, but the technical considerations in-
volved need not detain us here.)? The crucial point is that our interest in legal
authority lies in how it establishes the moral authonty of the law, or of parts
of it. We are interested in the authority of law, if any, in order to establish
whether we have an obligation to respect and obey it.* Moreover, the grounds
for the authority of the law help to determine how it ought to be interpreted.
Judges, perhaps more than anyone else, follow the law because they believe
they are morally required to do so. There can be no other way in which they
can justify* imprisoning people, interfering with their property, jobs, family
relations, and so on, decisions that are the daily fare of judicial life.

It may be worth repeating that none of this implies that there is no room for
more narrowly focused legal reasoning about whether any institution meets
the purely legal conditions for the possession of authority. My claim is only
that such an inquiry i1s of interest because it is embedded in a wider inquiry
into the moral legitimacy of that institution’s power. Nor do | claim that in
any chain of reasoning about legal authority there will be a stage in which the
moral considerations affecting legitimacy will be confronted directly or ex-
plicitly. Very often they are taken for granted. Nor is it, of course, my claim
that whenever the legal conditions for legitimacy are met so are the moral
conditions.

B. The Argument from the Rule of Recognition

This may be an appropriate place to clear out of the way another misguided
argument for the independence of the authority of the constitution from that
of 1ts authors. Some theorists who broadly follow H. L. A. Hart's theory of
law think that the constitution of a country is its rule of recognition, as that
term is used by Hart.® Since the rule of recognition exists as a practice of the
legal officials, it is, as it were, a living rule, a rule sustained by current ani-
tudes and conduct, and not by what happened at the point it came into being.
Hence, since the constitution is the rule of recognition, the constitution’s au-
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thority derives from the current practice of the officials, and not from the au-
thority of its makers.

This argument is easily refuted. For one thing, its conclusion can be turned
around and used as a ground for rejecting its central premise: If the constitu-
tion is the rule of recognition, then its authority does not derive from the au-
thority of its authors; since its authority does derive from the anthority of its
authors, it follows that the constitution is not the rule of recognition. There 1s
no reason to prefer the argument to this reversal of it. This lands us in a tie.
Fortunately, there are plenty of independent reasons which establish that con-
stitutions are not the rules of recognition of their countries. No constitution
can be, if that term is understood in the thick sense in which it is used here.
For example, most constitutions may be amended or even repealed and re-
placed by others in accordance with procedures that they themselves provide.
This means that they can be amended or repealed by enactment. The rule of
recognition cannot be repealed or amended by an enactment. It can change
only as the practice that it is changes. Customary law can be repealed and re-
placed by statute. There is nothing in the nature of custom to prevent it from
being changed by legislation. But once that happens, the law on the point is
no longer customary. [t is statutory. The rule of recognition, on the other hand,
cannot give way to statutory law. It is and always remains customary.

Not only is it a mistake to identify constitutions with rules of recognition,
but rules of recognition do not play the legitimating role that constitutions can
play.® The rule of recognition is unlike the rest of the law. It is the practice —
that 1s, the fact — that the courts and other legal institutions recognize the va-
lidity, the legitimacy, of the law, and that they are willing to follow it and ap-
ply it to others. As such it is unlike any other legal rule, including other cus-
tomary legal rules. It is the point (one such point) at which - metaphorically
speaking — the law ends and morality begins. It is the fact that enables us to
separate legal from moral facts. If the rule of recognition exists — that is, if the
appropriate practice of recognition is followed by the courts — then the law
exists. But only if they are right in so conducting themselves is the law actu-
ally legitimate and binding, morally speaking.

Put it in different terms: Because we can identify a social fact of the judi-
cial recognition of the law by the courts, we can establish that there is a law in
a certain country and establish its content even if it is a morally bad and ille-
gitimate system of law. The rule of recognition, being a social fact, enables us
to identify the law without recourse to morality. But that is (by and large) all it
does. It cannot be sensibly regarded as a conventional rule - that 18, we cannot
assume it to be a necessary truth that when a judge follows the practice of, let
us say, applying acts passed by the Queen in Parliament as binding, he does so
because all the courts do so, or because they all hold themselves duty-bound
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to do so (even though they do). He may do so because Acts of Parliament en-
joy democratic legitimacy, or for some other reason. The rule of recognition
constitules a normative practice, but not a conventional practice.

C. The Argument from Consent

Some people think that the only way in which some people can have authority
over others is through the others’ consent.” Since the constitution is the source
of legal authority in the state, its own authority must arise from the consent of
the governed. If consent is the source of all authority, then this consent must
be the consent of the living, the consent of those subject to the law as it is
from time to time. Those who think that consent is the foundation of authority
cannot tolerate the supposition that the current generation is subject to the law
because it enjoyed the consent of the population living two hundred years
ago. Hence, even if a constitution was adopted by a referendum, it is valid not
becanse of the process by which it was adopted originally but because it com-
mands the consent of the public as it is from time to time.

Some vanants of this argument modify it to accommodate two objections:
First is the fact that some people may refuse their consent by whim in a totally
arbitrary or irrational way. When this happens, those who refuse their consent
will not be subject to the law of the state. They can break the law with im-
punity. It seems implausible that it is that casy to escape the authority of the
law, that people can escape its authority at will. Second, many people are
never actually called upon to give their consent to the constitution. Many may
have failed 1o consent to it simply because it never occurred to them that they
should. Again it seems implausible that they will be exempt from the author-
ity of the law. Both objections can be circumvented if one stipulates that the
consent that gives rise to the authority of the constitution is not necessarily
the actual consent of the governed. Rather, at least regarding those who did
not in fact consent, it is the fact that they would have consented - had they
been reasonable and rational people (but not necessarily exemplary moral
people) - if they had been invited to do so. These variants regard authority as
arising out of the hypothetical consent of the governed.

This is not the place to engage in a comprehensive discussion of the weak-
nesses of consent accounts of authority.® Suffice it to say that while in the re-
spects mentioned accounts based on hypothetical consent are stronger than
simple consent-based accounts, in others they are weaker: There 15 some nor-
mative force to the fact that one gives one’s free and informed” consent to an
arrangement affecting oneself, which hypothetical consent does not have.
Consent, whether wise or foolish, expresses the will of the agent concerning
the conduct of his own life. Whatever mess results from his consent is, in part
at least, of his own making. Since his life is his own, it is relevant whether it is
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under his control or not, and consent shows that 1t 1s. So even if real consent is
a source of authority, it is far from clear that hypothetical consent is. I know
of no argument which shows that it is.1?

In any case, this relevance of consent 15 not of a kind that can establish the
legitimacy of any authority. Not being able to argue the case in full, let me
give an analogy: Suppose that I consent to a boxing match with an opponent
of far superior strength and skill. I am simply mad at him and lose my head in
my desire to fight him. That I consented is relevant to what [ can say later,
when nursing my wounds. It affects the sort of complaints 1 can make (I can
say to my friends, “Why didn’t you stop me?" but | cannot say to my enemy,
“Why did vou fight me?"). It also affects any reasonable judgment of my
character. But it does not necessarily establish that my enemy was nght o
fight me. He should have known that boxing is immoral and that my consent
does not make it otherwise. He should have known that the fight will not be
fair, given his superiority (he was not fighting in self-defense; it was an
arranged fight). You may disagree with the judgments I am relying on here.
Even so, you should agree that if they are true then my consent did not make
my enemy's action right. The case of legitimate government 1s similar: My
consent can bar me from certain complaints and can be material to judging
my character. But it cannot endow the government with a right to govern if it
did not have it — unless consent is relevant to its right in a way that is different
from the one | was commenting on earlier. | will assume in the sequel that that
aspect of consent is not relevant to our issue.

It i1s plausible to suppose that whatever merit there i1s in hypothencal-
consent accounts derives from the fact that the kind of hypothetical consent
they involve captures whatever it is that matters in real-consent accounts — for
example, that it represents the true will of the agent. To that extent they suffer
from some of the limitations of real-consent accounts — that is, those which
affect not only the form of consent, but its underlying rationale. An important
aspect of consent, as of all human action, 1s that it is given for a reason — that
is, & reason the agent regards as a good reason, in light of all the considera-
tions, moral considerations included, that apply to the case, The reasons
agents believe in may not be good reasons, or not adequate to the task, and the
agents may even know this and give their consent out of weakness of the will.
However, | know of no consent-based account of authority that does not as-
sume that the reasons for the consent are cogenl and adequate. Indeed, it
would be impossible to base authority on consent that is misguided and ill-
founded — again, 1 am afraid, not a point that can be established here. But if
s0, then the consent is given in the true belief that there is adequate reason to
recognize the authority of the institutions, or principles. i question. The
question arises whether these considerations are not enough to establish the
authority of those bodies or principles, independently of the consent.
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Obviously, in many cases consent is required for one to have an obligation.
But typically these are cases in which the wisdom of the consent is not in
question (e.g., with few exceptions, a promise is binding whether or not one’s
reasons for making it are good reasons). It is equally clear that not all obliga-
tions anse out of consent or undertakings (e.g., the obligation to keep one's
promises does not depend on consenting to do so). Nor do all our obligations
to accede to the will of others arise out of consent (e.g., we have an obligation
to accede, within bounds, to the will of our parents, which — at least in the
conditions prevailing in some societies — extends beyond childhood and ap-
plies to the relations between adults and their parents as well). So the question
arises; If consent to authority is effective only when based on adequate rea-
sons 1o recognize the authority, why are these reasons not enough in them-
selves to establish that authority?

This is a serious question, not a rhetorical one. We can well imagine an-
swers which would show that in certain matters no one can have authornty
over another except with that person’s consent. Such may be the case in mat-
ters that relate to what we call “private™ areas of life. What 15 much more dif-
ficult to imagine 15 that no political anthority can be legitimate without con-
sent — that 1s, that there 15 no area over which an authority may have
legiumate power independently of consent. Many areas of governmental ac-
tion (e.g., determining the relative contribution of individuals o the mainte-
nance of essential common services or securing that those who mjure others
compensate them for the harm caused, when faimess or justice require that
they do so) are matters of setting up schemes to facilitate conformity with
precepts of justice and morality, and these are typical of matters where obli-
gations that are not voluntary abound.

Assuming that in many areas authority need not depend on consent makes
it more likely that in these matters at least consent is not a way of establishing
authority at all.!! For it seems reasonable to suppose that, regarding such mat-
ters, the only reasons which justify consent to authority also justify the au-
thority without consent.

If the sketch of the argument offered here can be fleshed out to make a
sound argument, then consent 1s not at all an important way of establishing le-
gitimate political or legal authority. This puts an end to the consent-based
argument to show that the authority of constitutions cannot derive from the
authority of their authors.

D. The Dead Hand of the Past

We should tum to the best-known and most powerful argument aiming 1o sever
the authority of constitutions from that of their authors. No one, the argument
goes, can have authority over future generations. Therefore, the authonty of a
constitution cannot rest on the authority of its makers. Let us examine it.
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First, a couple of obvious gualifications: The argument does not apply to
new constitutions. But constitutions are meant to last for a long time, and it is
fair to concentrate on older constitutions, as all constitutions are meant to be
one day. Equally obviously, at least prima facie, the argument applies equally
to old statutes, There may be differences between constitutions and ordinary
law, arising out of the differences in their content, which affect the argument.
But these remain to be argued for. Neither of these points substantially affects
the force of the argument.

The way the argument works is this; We are looking for the conditions un-
der which constitutions can be justified, can enjoy legiimate (moral) author-
ity. Whatever they are, it cannot be the case that the authority of an old consti-
tution can derive from the authonty of its authors. For there is no reasonable
way of justifying the authority of any institution that allows it to have author-
ity stretching long into the future. How much into the future can authority
stretch? Does the power of an authority die with it? And if so, what is the life-
time of an institutional authority (is it the peniod between elections, does the
U.S. Congress change every two years Or eévery six years, or 1s it a continuous
body that will die only with a fundamental change in its constitution)? Or
should we think of the lifetime of an individual authoritative decree, the life-
time of each individual statute or regulation, or that of every constitutional
provision”? The second seems the more reasonable approach.

The authority of institutions to issue binding decrees is limited in various
ways: Some institutions have authority to lay down binding rules about the
way banks should be run; others may have authority to direct the running of
schools. Possibly, no institution can have unlimited authority regarding all
subject matters. Similarly, the authority of any institution is limited by the
range of people subject to it. Some have authority over people in Kansas, oth-
ers over people in France, and so on. The considerations that limit the author-
ity of others over us are, roughly speaking, of the same order as those that es-
tablish the immorality of slavery. They set limits to subjugation, to the
subordination of one person to the will of another. Just as they do that by sei-
ting limits to the subject matter regarding which different authorities can have
power and to the range of people over whom their power extends, so those
very same considerations limit the temporal validity of their directives. Jusi
as the range of subject matter and people will vary from case to case, so the
temporal duration of an authoritative directive will vary depending on the cir-
cumstances. But it 15 reasonable to think, say, that none will be valid one hun-
dred years after its passing. That ig, if it were still valid at that time, that
would not be due 1o the authority of its original author.

It is tedious to spell out the argument to this conclusion in full detail. But 1t
may be helpful to provide some pointers to the sort of considerations in-
volved. They come at two levels: (a) the types of factors that determine
whether laws are good or bad and (b) the factors that determine the compe-
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tence of political authorities to achieve worthwhile goals, which thereby
both establish and limit the scope of their legitimate powers. Considerations
of both levels must be combined to establish the boundaries of political av-
thorities.

I will illustrate the first level by mentioning two categories (simplified for
the purpose of the present discussion):

I. Some law, if it is good law, directly!? implements unconditional moral im-
peratives. Here one may mention the basic legal protection of personal
safety in the criminal law and (to a certain degree) tort law. Some civil
rights, like freedom of religion or of thought, are often thought to belong
to this category.

2. Much law, if it is good law, reflects a fair distribution of opportunities, re-
sources, and amenities among members of the population, given their ac-
tual or likely needs, goals, and aspirations, the existing technological and
economic resources, and the existing social organization. Laws whose
value is to be judged by these criteria should be subject to continuous re-
view, as the factors that make them satisfactory at any time are subject to
frequent and significant changes. These include all welfare law, planning
and zoning laws, consumer protection legislation, safety regulations,
health provisions, education law, and much else.

It may be thought that laws belonging to the first category do not require
frequent adjustment. They incorporate into law immutable moral principles.
Therefore, it may be argued. the authority of lawmakers to make these kinds
of law is long-lasting. But the argument fails on both counts. First, while ar-
guably the moral precepts that these laws are there to enforce are immutable,
it does not follow that so are the laws that protect and enforce them. Take a
simple example: The moral wrong committed by rape may involve the viola-
tion of a universal moral principle. But the legal regulation of rape may
rightly vary from place 1o place and from time to time. To go no further, it is
far from a universal principle that rape should constitute a separate offense
rather than be assimilated to serious assault. There 15 no generally cogent rea-
son for there being a one-to-one correlation between type of moral wrong and
type of offense. Whether and when a sexual motive should determine the
character of the offense, rather than be relevant to the sentence only, whether
or when penetration should single out some sex offenses from others, whether
or when violence matters or not (it is not a necessary ingredient of rape, ac-
cording to most jurisdictions) — all these are questions sensitive to social con-
ditions, to perceived social meanings, to the informal consequences of crimi-
nal convictions, and to many other factors that are as variable as any. Hence,
the first step in the argument for a long-lasting authority regarding laws di-
rectly implementing universal moral principles of conduct is unsound.
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The second leg of the argument is no more sound. To see that, let us waive
the objection I raised in the preceding paragraph. Let us assume that there is a
category of laws whose validity is as timeless as that of the universal moral
principles from which they derive. Would that show that long after their en-
actment the authority of these laws rests on the authority of their makers? Far
from it. This may be the case should the authority of the laws denive from the
authority of their makers. But the very fact that they have, as we suppose,
timeless authority militates against that view. The timeless authority of these
supposed laws depends on their content. If they are timelessly valid, that is
because they express universal moral principles. They are not timelessly valid
because they were enacted by a fallible social institution or approved by a ref-
erendum. For an authority to be able to pass timelessly valid laws of this kind
it must be counted as an expert on morality — that is, as having a significantly
superior grasp of abstract moral principles than do the people who are bound
by its laws. While there seem to be people who acquire moral expertise in
some specialized problems of applied morality (e.g., the knotted issue of con-
sent to medical experimentation), there 15 no reason to think that anyone or
any institution can claim expertise in the very abstract basic principles of
morality. Therefore, the authority of laws that express such principles cannot
derive from that of their authors at all. As | indicated in my comment on the
first step of the argument, in fact the authority of the law can be said to derive
from that of its author at least inasmuch as the laws determine the temporary,
and socially sensitive, way in which moral principles are to be enshrined into
law. But that does not help show that anyone can have lawmaking authornty to
make laws that last for very long.

On the whole the case for the temporally limited authority of institutions
regarding laws of the second kind - those that allocate resources, burdens,
and opportunities fairly among people - is easier to establish. It seems impos-
sible to formulate these laws in ways that do not necessitate frequent revision.
Given that lawmakers cannot make laws that remain good for long, their au-
thority cannot be the reason for the authority of old laws that they made.

To see this point more clearly we need to turn to the second level of consid-
erations, to the factors that determine the competence of institutions to func-
tion well and, therefore, to be legitimate authorities. These have been touched
upon in the preceding few paragraphs but deserve separate consideration,
however brief.

Broadly speaking, political authority can be based on one or more of three
types of considerations: expertise, coordination, and symbolic value. Consid-
erations of expertise underlie, for example, much consumer protection law,
safety at work law, and most other safety regulations. They are also relevant
to many laws that implement direct moral imperatives. Medical expertise is
relevant to the definition of death, as well as health, illness, injury, and the
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like. Psychological expertise is relevant to many aspects of family law, and so
on. To assume that expertise gives lawmakers timeless authority is to assume
that either no advance in knowledge in the relevant area or no advance in its
spread is likely, or both. Such advances would negate the expertise of the old
lawmakers relative to new experts (new advances in knowledge) or relative to
the population at large (the spread of knowledge). Either would denude them
of legitimate authority insofar as it is based on expertise.

Mugch law is a matter of securing social coordination, Securing coordina-
tion predominates when the law aims to secure social conditions whose
achievement depends on the conduct of a number of people, and when, should
enough of them not behave in a way conducive to the achievement of the de-
sired conditions, there 1s no reason (or no sefficient reason) for others to be-
have in that way either.!® The law can help to secure coordination, and in ful-
filling these functions it can achieve a variety of goals, including all those that
fall into the second category listed earlier. Inasmuch as forms of coordination
have to be adjusted or replaced by others in changing circumstances, and
inasmuch as there is a limit to anyone’s ability to provide for such changes in
advance, there is a limit, a temporal limit, on the laws they have power 1o
make.

The third factor that can endow institutions with authority is the symbolic
value of their position as legal authorities. Here we have to distinguish be-
tween the value of an office and the value of having a certain person, or group
of people, holding the office. Some people qualify for positions of high au-
thority in having become symbols of their nations in periods of transition or
struggle. The position of Vaclav Havel in the years immediately following
the democratization of Czechoslovakia (and later in the Czech Republic) 1s
an instance of that, and there are many others. Our concern, however, lies in
the less common, or at least less easy to document, case in which an institu-
tion has acquired symbaolic value. Arguably, the Crown has such a position in
the United Kingdom. It expresses and symbolizes the unity of the country
(which is not a nation-state). The symbolic meaning of an institution is itself
reason to recognize it as enjoying morally legitimate standing. While the
symbaolic value of giving office to certain people does not affect the theory of
authority, the fact that an institution has symbolic value may feature in an ar-
gument establishing its legitimate authority. But it is unlikely to affect it in a
timeless way. After all, there is prima facie reason for not accepting laws as
valid unless they are the sorts of laws one should have. That the institution
making them is of value does not show that the laws it has enacted are good.
Even if the value of the institution may nevertheless provide an argument for
recognizing its authority, it is not likely to extend to endowing it with timeless
authority.
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I have rehearsed these familiar considerations because they are of the Kind
that tends to establish that no human institution has authority to make laws
which last forever, or for a very long time. It follows that even if new consti-
tutions may derive their authority from the authority of their makers, old con-
stitutions, if morally valid at all, must derive their authority from other
sources. While with new law the authority of the law derives from the author-
ity of its makers, the authority of old law must rest on other grounds.

1. Principle and Practice in Justification

A. Difficulties about Facts and Norms

This conclusion is liable o appear paradoxical on a nuomber of grounds. It may
be thought to give rise to a paradox of change: The constitution that is valid in
the United States today is the one that came into force in 1789 and has been
amended a few times since, most importantly between 1865 and 1870. But if
my conclusion is right, some may object, then sometime after its adoption the
constitution lapsed and a new different constitution came into place. But this is
a simple misunderstanding. My argument is not that the constitution changed,
but that the reasons for its validity did. The same law can be valid for a variety
of reasons, and these may change without the law changing.

There may be a deeper worry in the background, which I am groping to
identify, One strand in it arises out of the worry that my argument leaves un-
explained the full role of the original constitution-makers and their impor-
tance in the life of some countries. It is not exhausted by their role in the early
life of the constitution. There are countries where respect for the authors of
the constitution is very much a living political force long after the vahdity of
the constitution has ceased, according to the argument of the preceding sec-
tion, to depend on their authority. But that need not be an obstacle to accept-
ing the argument. The authors of a constitution, especially the authors of a
country’s first constitution, sometimes become political symbols, people re-
spect for whom unites the country and appeal to whose wisdom becomes the
common currency of political argument. Such political facts — justified or oth-
erwise — need have no bearing on the narrower issue of the grounds for the le-
gitimate authority of constitutions, where they have such authority. Nor is the
fact that the wisdom of the founding fathers, and so on, is appealed to in inter-
preting a constitution an objection to the argument, for, as will be seen later,
local interpretive practices are to a degree self-legitimating.

But these are not the only worries the argument of the preceding section
gives rise to. It also raises new guestions about the relations between law and
morality. We recognize the dual character of the law. On the one hand 1t 15 a
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social rather than a moral fact that the law of one country or another is so and
s0, and no different. This aspect of the law derives from several features fun-
damental to our understanding of its nature: First, it explains how there can be
not only good and bad law, but also law and governmenis lacking all {moral)
legitimacy, as well as those that are (morally) legitimate.!* Second, it explains
why we cannot learn what the law 1n a certain country, or on a certain matter,
15 simply by finding out what it ought to be. Third, it explains how two peo-
ple, one believing the law to be legitimate and the other denying its legiti-
macy, can nevertheless agree on what it is, What accounts for these and other
simple but deep features of the law is that it is a social fact, which means that
its existence and content can be established as social facts are established,
without reliance on moral arguments.!® On the other hand, the law has a dif-
ferent, normative aspect. It aims 0 guide people’s conduct and it claims
moral authority to do so. And while it may fail to enjoy such authority, it must
be in principle capable of making its claim good. That 1s, the law 1s a social
institution that claims moral authority over its subjects and is in principle, by
its nature, capable of enjoying such authority.

A theory of law must explain this dual nature of the law, as fact'® and as
norm. The doctrine that the {(moral) authonty of all law derives from the
{moral) authority of its authors provides an easy way of doing so. There are,
according to the simple version of this explanation, two steps in establishing
the moral validity of the law. First, one has to establish the moral authority of
the lawmakers to make law, and then one has to establish as a matter of social
fact alone that those lawmakers made this particular law — that is, a law with
this particular content. The two aspects of the law are thus separated into
these two stages in establishing the legitimate authority of the law. According
to this explanation, the moral authority of the law, if it has any, derives in part
from its factuality. That it consists in such and such social facts becomes the
core of the moral argument for its authonty: When these Facts are of such and
such character, moral arguments endow the law with moral legitimacy, but
when they have this and that character, there 15 no moral argument that can le-
gitimate the law. This explains why the content of the law can be established
independently of any issues regarding its moral legitimacy. Here morality fol-
lows the facts: It applies to independently established facts.

But all this presupposes that legislators, in the form of social institutions,
mediate between law and morality. They provide the factual anchor of the
law; they are part of its factual aspect, which is then submitted to moral
scrutiny. Much in this simple picture is correct, but it unnecessarily focuses
on legislation as the one feature that allows for an account combining the two
aspects of the law. An adequate account of the dual natare of the law along the
suggested lines'’? requires (a) that the content and existence of the law be de-
termined by social sources and (b) that the moral argument for the authority
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of the law depends on the actual nature of the social sources. It does not re-
quire that the social sources take the form of legislation. They can be custom,
common law, juristic opinions, and much else. '®

It may help clarify the picture to reflect on the implications for the relations
between law and morality of the dual aspect of law, The two aspects of the
law are reconciled by the fact that the application of morality to our conduct
is mediated by its application to norm-making social facts. This is a special
kind of mediation. It is not surprising that our moral rights and duties depend
on how things are with us and with the world in which we live: “I should not
take this or that action, for there are people around who may get hurt by 1. “[
should offer assistance to this person, for he fell down and needs help.” I
should give the car to my neighbor next week, for I promised to do so.” These
are common instances of the way the implicanons of morality depend on
facts. But none of them are norm-creating facts.

Not so in its relations to the law. Here morality applies by sanctioning (or
condemning) norms generated by the social facts of legislation, custom, and
s0 on. Why must it be mediated in this special way when it comes to law? Not
because all moral considerations have to be mediated by socially generated
norms. The reasons for this are, at least in part, well understood. The law can
help in securing social coordination and in bringing to people the benefits of
information that is not generally available. The ability to benefit from such in-
formation and to secure social coordination is often advamageous or even
necessary to achieve valuable goals, and even for compliance with moral re-
quirements. But why cannot people coordinate their actions or share informa-
tion without the mediation of legal norms? If moral norms are enough to jus-
tify coordination and sharing of information, why do not people act to achieve
these goals simply because they are aware of the moral reasons for doing so?
Sometimes they do, and when they do legal mediation is not necessary. But
sometimes they do not, and for all too familiar reasons. Among the reasons
that have attracted much attention in recent writings are (a) the fact of dis-
agreement about which goals one has good (moral) reasons to pursue, (b) col-
lective action problems, and (c) the indeterminacy of moral reasons. These
factors make it sometimes difficult to secure coordination and sharing of in-
formation, except through the intervention of social or legal authonties whose
legitimacy is acknowledged and who possess enough power to enforce a rea-
sonable degree of compliance by those who doubt their legitimacy or who
might otherwise be tempted to free-ride and so on.

Perhaps the last factor mentioned is the least familiar.'® The underlying
thought is simple: Barring ignorance and disagreement about moral goals or
the best ways of implementing them, and barring backsliding, free riding and
their like, were moral considerations to indicate how things should be
arranged in society in a univocal way then people would follow these consid-
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erations. But when moral considerations underdetermine the goals to be pur-
sued or the ways to pursue them, there may be additional difficulties in secur-
ing coordination, and to overcome them the mediation of the law is some-
times helpful, and in some cases necessary. Think of a hypothetical example:
Assume that the theory of democracy yields only a general principle — for ex-
ample, that a democratic government is one where there are formal legal
mechanisms making the content of policies and the identity of those in charge
of implementing them sensitive to the wishes of the governed, in a way that as
far as possible does not give any individual greater political power than that
enjoyed by any other. It follows that there can be in principle many morally
leginimate ways of organizing democratic governments: federal republics and
unitary constitutional monarchies, single-member consutuencies, and propor-
tional representation systems, parliamentary government and elected presi-
dential systems, and so on. All these radically different systems would be ad-
equate democranic systems of government. Possibly, the circumstances of one
country or another will make one or more of them inadequate for that country.
But — that is the assumption underlying the example — such considerations
will not reduce the number of acceptable systems to one.

In such circumstances mediation through law serves the role of concretiz-
ing moral principles — that is, of giving them the concrete content they must
have in order for people to be able to follow them. In our example a country
must have one or another system of democratic government, So the law deter-
mines which one it has. Of course, to do so the law itself must be a matter of
social, not moral, fact. Its point and purpose, as far as this example goes, 15 to
supplement morality. To do that, its content cannot be determined by moral
considerations. It must reflect social practices or traditions or some other so-
cial facts.

These considerations show how the fact that the content of the law is deter-
mined by facts and not by norms not only explains the fundamental truisms
about the law that I stated earlier, and others like them, but also contributes to
an account of how the law is capable of discharging some of its basic func-
tions (such as tackling disagreements about morality and concretizing moral
principles). The very same considerations explain how sometimes it is advan-
tageous, morally speaking, for the mediation to be through legislation,
whereas in other circumstances it 18 better for it to be through other means.
Legislation would be the preferred method of mediation when changes in the
law become desirable frequently, or suddenly, and when the adjustmenis io
the law that become desirable can be worked out through deliberation or ne-
gouation. But other forms of mediation are preferable when the adjustments
to the changes can be slow and gradual, when neither deliberation nor negoti-
ation is of much help, and especially when it is important to secure continuity,
to discourage premaiture or hasty change, to deny interest groups the possibil-
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ity of blackmailing (or twisting the arms of) the rest of the community into
agreeing to change, and so on. In brief, mediation should not be carned out
exclusively through legislation when the matter is of constitutional impor-
tance, that 1s when 1t should form part of an entrenched constitution.

B. Legitimacy through Practice

The discussion of the relations between norm and fact is instructive. But the
conclusion it points to may seem problematic. Let me put it in the most para-
doxical form: Constitutions, at least old ones, do not denve their authority
from the authority of their authors. But there 15 no need to worry as to the
source of their authority. They are self-validating. They are valid just because
they are there, enshrined in the practices of their countries.

Obviously to put it thus is to misrepresent the conclusions that the preced-
ing discussion yields, A most important qualification should be added to
them: As long as they remain wirhin the boundaries set by moral principles,
constitutions are self-validating in that their validity derives from nothing
more than the fact that they are there. It should be added that this conclusion
follows if morality underderermines the principles concemning the form of
government and the content of individual rights enshrined in constitutions, |
have said nothing in support of the underdetermination thesis, nor will I do so
in this essay. However, since I believe this to be the case,*® I will explore here
some implications of this posihon.

The main implication is that within the broad bounds set by moral princi-
ples, practice-based law is self-vindicating. The consttution of a country 1s a
legitimate constitution because it 15 the constitution it has. This conclusion
has to be explained and elaborated before we can accept 1t.

First, the fact that moral principles underdetermine the content of the con-
stitution does not mean that the people or institutions who adopt constitutions
or amend them do not do so for reasons, or that they cannot have adequoate
reasons for ther decisions, It only follows that their reasons are not ones of
moral principles (i.e., not the moral principles that determine which constitu-
tion 15 leginmate and which 1s not). For example, a government may support a
change in the constitution that is not required by principled moral grounds for
the reason that it is popular with the electorate or for the reason that it will of-
fer some advantage to a group that is currently resentful and alienated and
will thus help reconcile it to the state, or to the larger society. Alternatively,
such a change may recommend itsell simply because it is a change, and a
change will infuse a new spirit in a society that has grown moribund and stag-
nant, or because every change leads to some people losing power and others
gaining power, and it 1s good to reduce the power of the people or groups who
currently hold power in the country.
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Such reasons and many others are in a sense moral reasons, and they can be
perfectly adequate reasons for adopting changes in a constitution. The point is
that none of them is what 1 will call a“merit reason”; none derives from the
moral desirability of any constitutional provision. I will call reasons that bear
on the merit of being subject to a particular constitutional provision “merit
reasons, o distinguish them from reasons for adopting a constitutional pro-
vision or for amending it that do not derive from the good of being subject to
it. On the contrary, they are all examples of how constitutional amendment
may be justified by reasons that do not bear on the mernit of the constitutional
change they justify. In that, they are also examples of how ordinary political
concerns, even relatively short term political concerns, can have a legitimate
role in the politics of the constitution.

The self-legitimating aspect of practice is not negated by the fact that ac-
tion for and against constitutional reform may be taken for good reasons. Be-
cause reasons of the kind just illustrated are not ment reasons and do not bear
on the ment of the content of the constitution, they do not bear on its legiti-
macy. That is determined primarily by merit reasons that show the content of
the constitution to be morally acceptable, and nothing in the examples under-
cuts the claim that merit reasons typically greatly underdetermine the content
of the constitution, leading to the conclusion that within the boundaries they
sel, constitutions are legitimated by their existence .2

C. Stability and Continuity

I introduced the idea of self-legitimation, of the legihmating effect of practice
through reflection on the fact that moral principles underdetermine the con-
tent of constitutions, and practice takes on the slack. But as is well known, the
self-legitimating power of practice is not confined to this. Conventions are,
perhaps, the most familiar example. Conventions illustrate a larger category
in which behavior is justified if, and normally only if, a general practice ex-
ists: One should not cross the lawn if there is a general practice not to do so.
That things happen in a certain way makes it right, or good, that they should
continue to happen in that way.

An important concern of a similar nature is the concern for stability. The
need to secure stability is in itself indifferent to the content of the constitu-
tional practices prevailing in any time or place. Whatever they are, the con-
cern for stability indicates that they should be perpetuated. Stability is not al-
ways an advantage. In the preceding subsection 1 noted that shaking things up
can be desirable when it can change a moribund or corrupt power structure,
infuse a country with a sense of energy and hope, and s0 on. However, stabil-
ity is often desirable, and for many reasons. Remember that here as before the
reference to the “self-legitimating” character of the “constitution™ is not to the
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formal legal existence of the constitution but to the constitution as it exists in
the practices and traditions of the country concerned. Constitutions are meant
to provide a framework for the public life of a country, giving it direction and
shape. For this to be achieved, widespread knowledge of the constitution has
to be secured. This requires knowledge not only of the text but of its signifi-
cance — that is, knowledge of the constitutional practices in the country. Until
people absorb and adjust to it, a radical constitutional change upsets these
practices. It has ramifications regarding different aspects of public life, and
there 15 bound to be a temporary uncertainty regarding the way the reform or
change will affect vanous aspects of constitutional practice. The uncertainty
affects people’s ability to function. It is made worse 1if it generates fear of con-
nnuous change, leading to a sense of dislocation and loss of orientation,

These are some of the many, mostly famihar reasons for preferring stability
to mstability. They do not amount to a rejection of change, but they create a
reason to prefer continuity to change, unless there are really good reasons for
the change. They add to the main and powerful conservative argument: While
it 1s possible to predict the direct consequences of small changes in legal and
social practices, changes that take place within existing frameworks and do
not upset them, it is impossible to predict the effect of radical, large-scale
changes. They are liable to affect the legal and social framework, which con-
stitutes the background conditions that make predictions of social events pos-
sible. Hence, while radical reform may be inspired by cogent reasons to bring
about different social conditions, there is no adequale advance reason io be-
lieve that it will bring about the hoped-for consequences. In itself this is no
argument against radical reform and change. It does not show that radical
change is likely to be for the worse. But it does undercut many reasons that
people often advocate in pressing for radical change. Taken together with the
advantages of stability, 1t adds to a certain conservative attitude sometimes
expressed by saying that in relatively stable and decent societies there is a
presumption in favor of continuity against which all proposals for change
should be judged.

Broadly speaking, the argument for stability and the underdetermination of
constitutional principles by morality combine to establish the self-legitimat-
ing aspect of constitutional practices and traditions.** Yet lumping them to-
gether like this runs the nisk of obscuring the two fundamental differences be-
tween them.

In the first place the underdetermination argument means that within broad
boundaries set by moral principles the very existence of a constitution estab-
lishes that 1t 15 a good constitution for the country in guestion. Others would
have done, but given that they were not adopted, not they but the one en-
shrined in the practices of that country 1s 1ts legitimate constitution, The de-
gsirability of stability does not establish that the constitution is legitimate. It
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applies even to illegitimate constitutions. The drawbacks of instability apply
there too, though they are overcome by other considerations.

Second, while the argument from underdetermination allows that, within
bounds, existing constitutions are self-legitimating, it does not constitule a
reason for not changing the constitution. The constitution is legitimate, but so
would be many alternatives we might have in its place. The arguments for sta-
bility, on the other hand, while they do not establish the legitimacy of the ex-
isting constitution, establish the existence of reasons for not changing an ex-
Isting consiitution.

Things are different if the constitution 15 morally legittmate - that is, if 1t
instantiates one of the permissible forms of government, 1if it hes within the
permissible as determined by moral considerations. When this is so, the argu-
ments from onderdeterminacy and from stability combine to legiimate the
constitution and provide a reason for keeping the constitutional tradition go-
ng as it 1s.

What role if any do the authors of the constitution play in providing it with
legitimacy? Their role can be of enormous practical importance, though itis a
secondary role, from a theoretical point of view. Basically they help launch
the consttutional tradition, and sometimes their reputation helps 1w keep it
going. They may endow it with authority in its early years, and the respect in
which they are held may be of great importance in determining the willing-
ness of the population, and its politically active groups, to abide by it. This
willingness is crucial both to the survival and to the legitimacy of the consti-
tution. But it is so to the extent that it helps to bring the constitution within the
bounds of the morally permissible.

PART Il. INTERPRETING CONSTITUTIONS

IV. Interpreting the Constitution:
On the Nature of Interpretive Doctrines

We can take constitutional interpretation as an established practice and con-
fine ourselves to studying how it is conducted in different countries. Such a
study would not be without interest, but from a theoretical point of view its
benefits would be limited. A study based on this kind of survey and classifica-
tion of interpretive techniques would yield an unwieldy plethora of interpre-
tive styles and techmigques, varying within countries as well as between coun-
tries and changing over time. It would also reveal large disagreements among
judges about the proper methods and rechniques of constitutional interpreta-
tion. Finally, 1t would show that not infrequently what judges say is one thing
and what they do is another. The practice of some judges does not accord with
their more general statements about the nature of constitutional interpretation.
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Perhaps in part for these reasons, many legal philosophers have either shied
away from writing about interpretation or offered normative accounts of in-
terpretation generally and of constitutional interpretation in particular. Does
this betray the task of explaining the law as it is rather than as it ought to be?
Not necessarily. First, legal interpretation is much more than a method of es-
tablishing what the law is. When used by courts and by lawyers, or commen-
tators and academics who focus on the interpretations that courts should
adopt, legal interpretation is also a tool for developing the law, changing and
reforming it. Second, while it is generally accepted (for reasons that will
emerge in the sequel) that there 15 a point in following established interpretive
methods, to the extent that they exist, it 15 also generally accepted that inter-
pretations are subject to objective assessment, that some are defensible and
others are not.2* Moreover, it is part of the practice of legal interpretation as it
is in many countries that courts are not bound to follow past interpretive tech-
nigues if they can be shown to be mistaken or less desirable than some alter-
natives. They can modify them or replace them with better ones. This is
the case, for example, in all common-law jurisdictions. In such countries the
study of sound interpretation is also part of the study of the law as it is, But it
15 a study of a very special aspect of the law, one that demarcates some of
the lawmaking powers of the courts and the circumstances for their legiti-
mate use.

Therefore, when reflecting on constitutional interpretation, we should start
not from the fact that certain methods of interpretation are used, and others
not, but from the question: Why is interpretation so central to constitutional
adjudication? The answer, as always when there is reason to resort to interpre-
tation, turns on a combination of reasons for respecting the constitution as it
exists and reasons for remaining open to the possibility that it is in need of re-
form, adjustment, or development in order to remove shortcomings it always
had or shoricomings that emerged as the government or the society that it
governs changed over time.

It may be worth emphasizing that this Januos-like aspect of interpretation
(that 1t faces both backward, aiming 1o elucidate the law as it is, and forward,
aiming to develop and improve it} is not special to legal interpretation. It is the
mark of interpretation in general that it aims to be true to an original that is be-
ing interpreted and to be open to innovation. In the performing arts such as the
theater, for example, good performances interpret the text and in doing so they
often express the views of the performers at the same time. This does not mean
that all good interpretations are innovative, merely that interpretations can be
innovative and therefore are ever open to this possibility. This 1s not the place
o consider the nature of interpretation in general.® But we should reflect on
the reasons why constitutional interpretation should be double-sided.

The reason for the backward-looking aspect of constitutional interpretation
takes us back to the principle with which we started. The doctrines of consti-
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tutional interpretation, it was our assumption from the beginning, are based,
at least in part, on the doctrine of sources of the authority of constitutions,
Since the authonty of a long-established constitution rests primarily on the
desirability of securing continuity, the same desirabihity should inform consti-
tutional interpretation as well. To secure continuity the interpretation should
be backward-looking. It should be faithful to the consutution as it exists at
that time. If so. should not this consideration dominate constitutional inter-
pretation to the exclusion of all else? The moral importance of the issues de-
cided upon in constitutional cases would not allow this to happen. Courts
whose decisions determine the fortunes of many people must base them on
morally sound considerations. Nothing else could jusufy their actions. If we
admit that, does it not follow from the preceding argument that the morally
correct decision is the one which is purely backward-looking — that is, which
does nothing more than set out the content of (the relevant parts of) the con-
stitution as it 15 at the tme? This may be the right course for them to take, but
only when it would be morally required, or at least morally reasonable, to rely
on considerations of continuity above all else.

In other words, given the impact that constitutional decisions, like many
other legal decisions, have on people’s lives, they are justified only if they are
morally justified. As we saw, considerations of continuity are of great moral
importance, and they are the primary considerations determining the continu-
ous legitimacy of the constitution. But they are hardly ever the only moral
considerations affecting an issue. When they are not, courts should try 1o
reach decisions that satisfy as much as possible all the relevant considera-
tions, and when 1t 1s impossible to sansfy all completely, they should strive to
satisfy them as much as possible, given their relative importance. Hence,
while on occasion the desirability of continuity in the matter concerned will
prevail over all else, often this will not be the case, though even when conti-
nuity does not override all else, it should still be taken into account as much
as possible. Hence, in such cases, while the courts should still interpret the
constitution, for they are still rightly moved by considerations of continuity,
they should also give weight to other moral considerations. That 1s, their in-
terpretation should also be forward-looking. None of this should be taken to
imply that all defects in a constitution can be put right through ingenious in-
terpretation. All I am saying 1s that sometimes this s possible.

Yet again, an objection that this view is misconceived for it overlooks the
fact that the doctrine of constitutional interpretation is a legal, not a moral,
doctrine is bound to occur to some. Whatever the moral merit of my observa-
tions, the objection goes, it is irrelevant to an understanding of constitutional
interpretation. That doctrine is a legal doctrine and there is nothing judges may
do other than follow the doctrines of interpretation that are binding on them
according to the law of their own country. Let me concede right away that
there is something to the objection. Judges who follow the views on interpreta-




On the Authority and Interpretation of Constitutions 179

ton developed here may find themselves morally obliged to disobey the law of
their country. That is the result of the fact that I am developing an approach to
constitutional interpretation that, for lack of a betier word, we may call a moral
approach. The law of any country may be at odds with morality in a variety of
ways. One of them is the existence of locally binding rules that prohibit the
courts from following any morally acceptable interpretation,

[ am not proposing the observations in this essay as a substitute for an ex-
amination of the rules and doctrines of interpretation prevailing in this coun-
try or that. That is clearly an important task for those interested in the law of
the countries concemned. Nevertheless, it would be false modesty to say no
more than that the topic of my discussion 1s different. 1 am also making
claims for its importance. Let me first recapitulate: First, while there is every
reason for people interested in this or that legal system to study the rules of
interpretation binding in 1t, there is no universal theory of interpretation that
applies to all law, except as a normative theory — that is, of what interpretation
should be like. Second, whether they like it or not, courts face moral problems
and should behave in a way sanctioned by morality. This may bring them into
conflict with the law. Third, quite often the proper ways of interpreting con-
stitutions are controversial. Fourth, typically courts have power to adopt new
ways of interpreting the law and to revise established ones when they have
good reason to do so.

The last two points are interconnected, and both stem from a fact not yet
mentioned: At the most basic level there are not, nor can there be, specifically
legal ways of interpretation. Of course, most legal systems have rules of inter-
pretation laid down in legislation or precedent that are special to them. But
most interpretation does not, cannot, depend on them. This is not only, not
primarily, because rules of interpretation themselves often require to be inter-
preted. It is primarily because problems of interpretation are rarely problems
of the meaning of one term or phrase. They are more often than not questions
of the interpretation of sentences, or of articles in statutes or in constitutions,
or of moral and political doctrines. And they can arise in unexpected places.
No set of explicitly articulated rules of interpretation can deal with all of
them. The same is true of mules of interpretation implied in a legal culture,
rather than explicitly articulated in its laws. Such rules cannot settle all possi-
ble issues of mterpretation. All too often interpretation 15 just a matter of rea-
soning to a reasonable view on the basis of a variety of considerations, some
reinforcing each other, some clashing. There is no way of reducing such rea-
soning to the application of rules, or other norms, nor 1s there any way of
eliminating the need and the desirability of interpretation that consists in and
results from such reasoning.

This explains why the law of interpretation, meaning the rules and doc-
trines of interpretation in force in any given country, useful as they may be,
cannot contain all that can and need be said n an account of legal or constitu-
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tional interpretation. Ultimately an account of constitutional interpretation
has more to do with understanding legal or constitutional reasoning than with
understanding any legal doctrine specific to this or that country. Reasoning
that aims to establish the meaning of a law, a work of art, literature, religion,
or anything else and that combines respect for its original expression or its
traditional or current meaning with openness to innovation is interpretive. For
the reasons already given, constitutional reasoning is to a considerable degree
interpretive reasoning. But accounts of reasoning are accounts of rationality
in belief, and they are universal normative accounts, specific to any locality
or subject matter only in the details of their application.

All this was said to explain the importance of a normative account of con-
stitutional interpretation, an account that goes over and above the study of the
rules and doctrines of interpretation established in one country or another, But
the dnft of these remarks raises a different objection to the thought that there
can be a general study of constitutional interpretation. If the study of interpre-
tation is just the study of reasoming that 15 constrained by the condition speci-
fied earhier, and if the study of constitutional interpretation 15 just the study of
such reasoning when applied to constitutions, can anything specific be said
about it beyond the unhelpful but sound advice that in interpreting constitu-
tions one should reason well? There may be a general account of reasoning,
and perhaps even a general account of interpretive reasoning. But once one
has mastered those is there anything more that is special to constitutional in-
terpretation and that is not merely an application of the general account of in-
terpretive reasoning o the content of the constitutions of specific countries?

This revives the doubt about the possibility of a general theory of constitu-
tional law raised at the ouiset, but this time addressed specifically to issues of
interpretation. As [ explained there, [ believe that there 1s much truth in the
doubt. There is no general theory of constitutional interpretation if that is
meant to be a general recipe for the way such interpretation should be con-
ducted that is set out in some detail in order to guide the interpreter every step
of the way with practical advice. There is little more that one can say other
than “reason well™ or “interpret reasonably.” What little there 1s to say con-
sists mainly of pointing out mistakes that have been made attractive by the
popularity they enjoy among judges, lawyers, or academic writers.

V. Fidelity and Innovation

Interpretation, it was suggested, lives in spaces where fidelity to an original
and openness to novelty mix. It exists in a dialectical tension, as some might
say. The reason we find this tension in reasoning about constitutional law, |
claimed, 15 that constitutional decisions are moral decisions that have to be
morally justified, and the moral considerations that apply include both fi-
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delity to the law of the constitution as it is, arising out of concern for continu-
ity, and openness to its shortcomings and to injustices its application may
yield in certain cases, which leads to openness to the need to develop and
modify it.

Two opposing mistakes are invited by this fact. The first is to think that be-
cause a good interpretation may combine both elements, the distinction be-
tween the constitution, and more generally the law, as it is and as it ought to
be is illusory. Constitutional interpretation, one argument runs, establishes the
meaning of the constitution. That is, there is no sense in talking of the content
of the constitution except as it is determined by a process of interpretation,
Since interpretation mixes fidelity and innovation, it undermines both no-
tions. It breaks down the distinction between them, for fidelity assumes that
the content of the constitution, to which one is supposed 1o be faithful. can be
established independently of interpretation and, by the same token, so does
innovation, since it is identified as deviation from pure fidelity. Without an in-
terpretation-independent identification of the content of the constitution, we
cannot tell fidelity from innovation, and since the content cannot be identified
independently of interpretation, it follows that there is no coherent meaning
to the notion of fidelity to the constitution and none to constitutional innova-
tion either.

This argument fails. | intimated earlier that not all explanations of meaning
ar¢ interpretations, But we need not rely on this in refuting the argument. It
overlooks the fact that the reason fidelity and innovation are often mixed is
that we often have reasons to interpret in ways that mix them. But this is not
always the case. Sometimes we have reason to interpret the constitution in
ways that simply elucidate its content at the moment, warts and all. Such an
interpretation, I call it “a conserving interpretation,” will be successful 1f it 15
true to the existing meaning of the constitution. It will include no mixing of
conflicting elements. It will display no dialectical tension, and it will estab-
lish the benchmark by which we can measure other interpretations o see
whether they are more or less innovatory.

The failure of the preceding argument does not mean, of course, that there
are no other better ones. But [ do not know ot any successful argument to the
same conclusion. It does not follow that 1n every case we can establish what
the law is. The evidence may be incomplete. Moreover, it is not the case that
we can establish the legal answer regarding any legal question, since the law
is often indeterminate on various issues. As a result, when the constitution is
interpreted with the goal of establishing just what it is at a given moment in
time the interpretation will show it 1o be vague and indeterminate. Granted all
these points, it is still the case that when the evidence 1s available it is possible
to establish what the law is, and therefore to distinguish between innovatory
and conserving interpretations. | suspect that one reason which encourages
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people to assume that it 1s impossible to interpret the law, to establish its
meaning at any given time without changing it at the same time, is the follow-
ing sort of argument: (a) Courts can always change the law that is relevant to
the case in front of them. (b) Courts can change the law only when it is inde-
terminate. (c) It follows that the law is indeterminate on all issues. (d) There-
fore, no interpretation can simply establish what it is without changing it. The
argument is invalid, for from the claim that the law is indeterminate on all is-
sues it does not follow that an interpretation cannot merely describe it without
changing it. All that follows is that such an interpretation will describe it as
indeterminate. More important, the second premise is simply false. Courts
can develop the law even when it is determinate. They can and often do sim-
ply change it.

This brings us to the second mistake one should avoid, which in some ways
is the opposite of the first, Some may think that if there is a distinction be-
tween a conserving interpretation that merely states the law as it is and an in-
novatory one that develops and changes it, then it must be possible to take any
interpretation and point to where it stops merely stating the law as it 1s and
starts developing and changing it. It must, in other words, be possible to sepa-
rate the descriptive and the innovative elements in every interpretive state-
ment. The thought that this is so is encouraged by the fact that sometimes
such a separation is indeed possible. But these occasions are relatively rare,
and it certainly does not follow from the previous observations that it is ever,
let alone always, possible. In clearing the first mistake, [ argued for the possi-
bility of comparing different interpretations by their degree of novelty and of
distinguishing innovative interpretations from conserving ones. (There could
be several of them, since one can provide interpretations that restate the law
as it was at different points in time.) That thought is very different from the
suggestion that within each interpretation one can separate the elements that
are true to the law as it is from those that are innovative. All that my position
implies is that when thinking of the reasons that justify an interpretation one
can distinguish those which suggest that the interpretation should be faithful
to existing law from those which suggest that it should develop or even
change the law.

Having cleared these two theoretical mistakes out of the way, we can face
one of the main mistakes to which theories of constitutional interpretation are
liable. Having established in the preceding section that constitutional inter-
pretation has to answer (o a variety of reasons, some urging fidelity 1o exist-
ing law, others urging its development, change, and adaptation, it 15 natural o
expect that the central task of a theory of constitutional interpretation is to
spell out the right proportions of innovation and conservation in constitu-
tional interpretations, or to tell one how to determine how much of each to al-
low in each case. But this is a misconception, which if not checked is bound
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to breed many false theories. It overlooks the fact thart there is no one reason
to develop and change constitutional law. When it is adequate to its tasks and
to the situation in the country, there 15 no need to change or to develop it.
Modification of the law is called for either when it is undetermined on the is-
sue the court has to decide or when it is less than adeguate, In those cases the
court should take notice of the reasons for having the law take one shape or
another. But those are enormously varied both in nature and in importance.
Any moral reason whatsoever can figure in the considerations of a constitu-
tional court on these occasions. There cannot be a general answer to the ques-
ton of how much importance reasons for change should have in their conflict
with reasons for continuity.

Of course, there are certain generalizations one can safely put forward. For
example, it is generally (but not universally) the case that the greater are the
defects in the constitutional law concerned, the less important is it to preserve
continuity and the more important is it to change it. We can also emphasize
that sometimes i1 is possible to reconcile continuity with change, by introduc-
ing changes in the law that deviate little from it, especially in matters where
established expectations led people to make plans on the basis of existing law.
This is particularly true of cases in which the need to resolve legal indetermi-
nacy on this issue or that is the only reason for deviation from existing law. In
such cases, it may be that no expectations have been generated, and resolution
of the case need not affect stability. One can continue in this vein to offer
more helpful generalizations. But they will not amount to a general answer to
the question of what is the right mix of innovation and preservation in consti-
tational decisions.

V1. Considerations of the Moral Merit of the Constitution
and of Institutional Role

So far [ have argued for four main conclusions: First, there is no real theory of
constitutional interpretation, in the sense of a set of principles that when ap-
plied to an interpretive question yield the correct interpretation of the consti-
tutional provision concerned. All a philosophical discussion of interpretation
can do is explain the nature of the activity and its main parameters, and help
one 1o avoid some mistakes. Second, there is a cogent way of distinguishing
between innovative and conserving interpretations, and often between more
or less innovative (less or more conserving) interpretations. Third, interpreta-
tion is central to legal reasoning because in legal reasoning fidelity to an orig-
inal competes with, and has to be combined with, reasons for innovation.
Constitutional interpretation is central to constitutional adjudication because
courts are faced with conflicting moral considerations, some militating for
continuity, and therefore for giving effect to the constitution as it is at that
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moment, and some pointing 1o the need o develop and improve it. Fourth, it
makes no sense to ask in general what is the right mix of conservation and in-
novation in constitutional interpretation.

To help us make further progress with the argument, we need to retreat and
consider an objection 10 the third conclusion - that whatever the merit of in-
novative interpretations in literature, history, and elsewhere, judicial interpre-
tations of the constitution should be purely conserving. Earlier 1 argued
against this view on the ground that (a) courts are faced with moral issues and
should make morally justified decisions, and (b} the moral considerations
they face often point not only to the advantages of continuity, but also to the
desirability of modifying and improving the constitutional provisions con-
cerned. My imaginary objector agrees 1o both premises but denies that the
conclusion follows. It seems to follow, he points out, only because | disre-
garded altogether the importance of mstitutional considerations to legal deci-
sions. Over and above the moral considerations 1 gestured toward stands the
doctrine of the role of the courts, which says that their job is exclusively to
apply the law as it 15,27 Others have the responsibility to improve it. There-
fore, the fact that there are good reasons for dissatisfaction with the law as it
stands 15 no justification at all for judicial “activism.™ It 1s not the courts” busi-
ness. They have a job to do and they should confine themselves o doing it
and no more.

The value of this objection 1s that it reminds us of the importance of institu-
tional considerations n justufying polincal and legal actions. The objection
relies on a doctrine of division of labor among various organs of government.
But behind it are additional complex considerations of institutional design,
relative advantage in performing one task or another, and others necessary for
its justficatnon. Philosophers are sometimes prone to let institutional consid-
erations drop out of their sight. I suspect that contributing to this is the fact
that institutional considerations do not mark one outcome as better than oth-
ers. They merely indicate that the court 15 or 1s not an appropriate body 10
adopt one mterpretation or another, not that it 1s better for the law to be this
way or that. In other words, institutional considerations do not contribute to
showing which result 15 best. They do, however, show which decision is justi-
fied. They act something like side constraints, though they are not necessarily
exceptionless,

The objection is that my argument overlooks the effect of institutional con-
straints and that once the omission is repaired we can see that the courts may
not modify the law. Is this really the sole role of the courts? My earlier argu-
ment that since the courts have to take a moral decision they have to reach the
best moral result was too simple-minded. It took too simple a view of who
the agent 15. The courts do not act in their own name. They act as organs of the
pohitical society, that is — to simplify — of the state. It is the state that has the
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responsibility to reach the right result. It does not automatically follow, and
that is what the institutional objection points (o, that it should do so through
its courts. The state has other organs., and possibly the courts should always
stmply apply existing law, and if that 15 not the right result, that 15, if the law
should be modified, then it falls to other state organs to modify it

How, then, are we o determine the responsibility of difterent organs of
state? In the first instance by examining the structure of state organs and the
division of powers enshrined in the constitution. But beyond that, we need to
examine the moral soundness of that structure. It is not morally sound if fol-
lowing it is not a good way to make sure, inasmuch as that is possible, that the
state reaches the right outcome in each case. In that case it falls to cach state
organ o consider whether it would not be morally right for it to deviate from
existing law in order to secure the best outcome. It ought, of course, to weigh
the reasons, of continuity, separation of powers, and others, against doing so.
But it cannot avoid facing the question of the desirability of change seriously.
There 1s no need here (o explore the structure of that kind of reasoning. The
important lesson is that the 1ssue of the relative role of institutions 15 itself,
like all the other issues we have encountered, a moral issue, and the courts
have to act on moral considerations that apply to division-of-labor questions.

The salient fact for our concern is that whether or not in this state or that the
role of the courts includes responsibility for improving the constitution is a
question of the doctrine of constitutional interpretation in force in it. As [ ob-
served earlier, in most countries issues of interpretation at this level of gener-
ality tend to be subject to dispute and disagreement. Since in such countries
there 15 no established practice on the 1ssue, there is in them no settled law
about it, and there 15 nothing to stop the courts from giving effect to the view
of their own role that 1s morally compelling.

Is that the view which confines the courts to merely applying existing
law'™” That would be their role if and only if there were other state organs
fully able to engage in improving the law when necessary. The more en-
trenched the constitution 1s, the less likely 15 1t that there are such alternanives.

But does not the fact that constitutions are entrenched show not that there
are inadequate means of amending them but rather that it 18 undesirable that
they be amended in ways other than the procedures provided? It may mean
that this is what their authors intended, but it does not follow that their view is
sound. This is yet another debate that can only be touched upon here. There is
a strong case for separating constitutional development and adjustment from
the course of ordinary politics. In most circumstances it 15 advantageous to
secure the stability and durability of the framework of governmental institu-
tions and the fundamental principles of their operation from short-term politi-
cal pressures. But the case for separation 15 not a case for making it difficult 1o
change constitutional provisions. It is merely a case for a special process con-
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trolling their change. The argument against easy changes is the case for stabil-
ity and continuity in constitutional law. But that case has complex conclu-
sions. It establishes that radical changes in the structure of the consutution
should not be easy to effect. Their adoptnion should require extensive public-
ity, wide-ranging public debate, and substantial and durable consensus. There
is no objection to regular development of the law within existing frameworks.
Such modifications do not undermine continuity. By and large they tend to
enhance it. So far | have not distinguished between stability in the law — that
i, the absence of change in the law — and stability in the social or economic
effects of the law. Since the two often go hand in hand, there was no need to
distinguish between them. But they go hand in hand only as long as the under-
lying social, pohtical, or economic conditions do not change. When they do,
the law may have to change 1f it is to continue to have the same social or eco-
nomic effects. In such a case imnovative interpretations that modify the law
prevent it from ossifving and getting progressively less and less adequate to
its task and requinng major reform. Of course, the cumulative effect of small-
change reform may well amount to a radical change in constitutional law over
the years. But stability 15 consistent with slow change, whatever its cumula-
tive effect. Therefore, entrenching the constitution may be justified in that u
secures extensive debate and sohid consensus behind radical constitutional
changes. But it also means that it falls to the courts to take charge of con-
tinuous improvements and adjustments within existing structures, The insti-
twnonal argument against innovative constitutional interpretations by the
courts fails.

VII. Moral and Legal Considerations:
Where the Law Is Autonomouns

In the preceding discussion it was assumed that there are two anchors to con-
stitutional interpretation. On the one hand, reasons for continuity militate in
favor of conserving interpretation.* On the other hand, imperfections in the
law mulitate in favor of innovative interpretation that will develop and modify
the constitution. Conserving interpretations articulate or restate the current
meaning of the constitutional provisions in question. That means that they
aim to capture the meaning these provisions have in current constitutional
practice. In the early days of a constitution this will be the meaning intended
by its authors, inasmuch as 1t was expressed in its text as understood given the
conventions of meaning and mterpretation of the time. In later vears this
meaning will be gradually overlaid by layers of interpretive decisions and by
the way the relevant provisions have come to be understood in the practices
of the legal instiutions of that country and by its population. Nawrally, quite
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often the constitution so understood will be vague and indeterminate on many
issues. How does moral and legal underdetermination affect interpretation?

Indeterminacy in constitutional provisions will favor innovative interpreta-
tions. As long as they merely make determined what was underdetermined,
they cannot offend against stability. Whatever moral reasons apply to im-
prove the constitutional provisions involved can be given effect. Sometimes,
however, there will be indeterminacy both in law and in morality. Neverthe-
less, the matter must be decided, and the constitutional position has to be set-
tled. How is the court to proceed then?

A distinction introduced in Section 111 15 relevant here. | distinguished there
between merit reasons, which bear on the merit of a constitution and its provi-
sions, and reasons for amending a constitution, or some of its provisions,
which have no bearing on the merit of those provisions. The need for a
change 1o infuse a spirit of optimism in a new future, or in order to win the
support or allegiance of some segment of the population, were examples of
the second type of reason. When addressing the consequences of the incom-
mensurability of reasons, we need to distinguish between incommensurability
of all the reasons bearing on a decision and incommensurability in some class
of reasons.

Merit reasons which show that one interpretation, innovative or not, makes
the constitution better than its alternatives take pride of place in constitutional
interpretation. This is not because the balance of these merit reasons always
defeats all other reasons with which they may conflict. This is not so. Other
reasons may rightly defeat merit reasons on various occasions. The court
may, to mention but one familiar consideranon, adopt an interpretation that
renders the constitution inferior to what it would be on one or more alterna-
tve interpretations in order to placate a hostile legislature or executive, which
may otherwise take action to limit the power of the courts or to compromise
their independence. Merit reasons are the primary reasons because they de-
fine the task of the courts in constitutional interpretation: Their task 15 to ap-
ply the constitution when it 1s adequate to its task and to improve it when 1t 1s
wanting. Their success, and therefore the merit of maintaining the existing
system of constitutional courts, depends on their being good at this task. If in
the long run the constitutional courts are not good at performing their task
(1.e., not as good as some alternative might be), then one should reform them
or assign some of their functions to another institution. But, to repeat, the fact
that merit reasons are primary does not mean that they are the only reasons
constitutional courts can take account of, nor that they are always decisive.

In Section 111 it was argued that when we consider the legitimacy of a consti-
tution as a whole, merit reasons often underdetermine the verdict. Often the
constitution we have is legitimate not because it is superior to any alternative
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we may have, but because we have it, and there is nothing fundamentally wrong
with it; that s, it lies within the bounds of the morally permissible. It would be a
mistake, however, to think that it follows that if the constitution is legitimate
then considerations of merit play no role in constitutional interpretation. Given
that a country has a legitimate constitution and that it developed institutions and
practices to fit its constitution, many considerations of merit apply that would
not have applied otherwise. For example, given that in democracies a major
consideration in defining the reach of the doctrine of freedom of expression is
the importance of the freedom for democratic politics, the boundaries of the
right to free expression will inevitably depend in part on the powers of govern-
ment, in all is branches. Roughly speaking, the more wide-ranging are the
powers of the government, the more extensive is the right to free expression.

Merit reasons also depend on other aspects of the economic, social, and le-
gal life of a country. Compare two examples, both relating to the proper bal-
ance between freedom of expression and the protection of the administration
of justice from undue influence by the media. First, this balance depends on
the conduct of the media in the country. When good sense prevails in practice,
freedom of the press can and should be wider than when the conduct of the
media is careless of the need to protect the administration of justice from its
influence. Second, the balance also depends on whether trials and other legal
proceedings take place before junes or before professional judges sitting
without lay jurors. In the second example the doctrine of freedom of expres-
sion 1s affected by menit reasons that depend on another aspect of the consti-
tutton; in the first example it is affected by social practices that are not en-
shrined in law. In both cases ment reasons have considerable weight even
though the constitution the provisions of which are lingaied is not the only
morally good one, but merely a morally permissible constitution legitimated
by practice.

Having said that, I should add that while merit reasons are central to consti-
tutional adjudication they will often be incommensurate. They will fail o de-
termine which constitutional provision is better. As was anticipated earlier,
this does not mean that there will be no sound reasons for establishing that the
courts should prefer one interpretation over others. For the most part, how-
ever, these reasons are particularly time-bound and agent-bound. That is, they
may be reasons that apply at a particular point in time but lapse fairly quickly,
and they may be reasons for the courts to interpret the constitution one way or
another, without being reasons for other agents to do s0. My example of the
way the scope of freedom of expression depends on how mindful the media
are of the need to protect the administration of justice illustrates the familiar
point that the temporal relativity of reasons for a constitutional interpretation
affects merit reasons as well as others. The way non—merit reasons may be
relative to the interpreting agent is illustrated by the example of a preference
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for an interpretation that will not trigger action by the legislature against the
courts. Suppose an individual relies in her dealings with an agency belonging
to the executive branch of government on the interpretation that, were it
adopted by the courts, would offend the legislature. The executive and its
agencies cannot legitimately refrain from accepting the validity of the inter-
pretation because of these considerations. The supposition is that only the
courts are in disfavor with the legislature. Organs of the executive should,
therefore, adopt the interpretation supported by merit considerations. Unfor-
tunately, if they refuse, the individual may not find relief in the cournts, which
may be rightly inhabited from adopting the “best” interpretation.

Much more can be said about the relative role of merit and other considera-
nons. But we have to turn back to the issue of incommensurability. Let me
summarize the points made so far: (a) Moral reasons motivate all interpretive
decisions, both conserving ones and innovative ones. (b} Merit considerations
may justify an innovative interpretation even when a conserving interpreta-
tion is possible, that is, even when the issue is settled by the constitution as it
15. That would be the case when the need to improve the law 1s greater than
the need for continuity on the pomnt, and when there 15 an interpretation that
improves the law. (¢) When the constitution is underdetermined on the issue
in question, the need for improvement exists and meets no direct opposition
from considerations of continuity. {d) The fact that the constitutional scheme
as a whole is legitimated by practice, and is merely permissible, does not
mean that merit considerations are exhausted. (e) While merit reasons are the
primary reasons for innovative mnterpretations, they are not the only relevant
ones. There are sound interpretive reasons that are not merit reasons and that
compete with them. (f) Those other reasons can determine the right interpre-
tation to adopt even when both the constitution as it is at the time and the
merit reasons fail to resolve the issue at hand. The question i1s: How are courts
to decide cases in which these reasons also fail to resolve the issue and deter-
mine the outcome of the case?

Why is this a problem? Rational action is action for a reason that is reason-
ably thought to be undefeated. It is not action for a reason that defeats all
those which conflict with it.* We have no difficulty in choosing which orange
to pick from a bowl of oranges just becaose there is nothing to choose be-
tween them. Of course, incommensurable reasons are not reasons of equal
strength. But the fact that no one incommensurable reason defeats the others
should not present a mystery about how we manage to choose what to do
when facing incommensurable reasons.

Incommensurability of reasons is pervasive, and while we are far from hav-
ing a satisfactory philosophical explanation of all its aspects, it does not pose
a difficulty in explaining how we can act without belief that the act we per-
form is supported by stronger reasons than all its alternatives. Yet there is a
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problem here. It is a problem specific to law and to other public actions. It
arises not from a difficulty of squaring incommensurability of reasons with a
theory of rational action or rational choice, but from a principle of political
morality, namely the principle of the public accountability of public actions.
This principle directs not only that courts should take their decisions for co-
gent reasons and that they should avoid irrelevant reasons, but also that as far
as possible the fact that no irrelevant considerations affected the decision
should be publicly visible, This principle makes it inappropriate for the courts
to act as people do when confronted by incommensurability of reasons for the
options facing them., People’s choices are in part not dictated by any reason.
They reveal dispositions and tastes they have that may or may not be impor-
tant in their lives, but are nonrational in nature. It is important for institutions
acting for the public not to take decisions the explanations for which are the
nonrational dispositions or tastes of the people who hold office in them. Pub-
lic institutions should develop or adopt distancing devices — devices they can
rely on 1o settle such issues in a way that is independent of the personal tastes
of the judges or other officials involved.

The need for this distancing is one of the reasons why many judges persist
in arguing that at no point did they rely in their decisions on anything other
than a conserving interpretation of the law and that there 15 only one such true
interpretation. But the law can and should provide them wiath genuine distanc-
ing devices. Elsewhere | have suggested that legal doctrine can and does play
such a role.*! Legal doctrine can be, of course, no more than what morality
dictates. But notonously doctrine can take a hife of ns own, detached from
moral considerations. This tendency in legal thought is often decried as for-
malism, conceptualism, or essentialism, and often 1t deserves the cniticism.
But cnticism 1s deserved — in constitubional law — only 1n cases where relying
on formal legal reasoming prevents a court from adopting an inovative inter-
pretation that could improve the constitution. In cases where reasons for the
two or more best interpretations are incommensurate, reliance on formal legal
reasoning is justified; it serves as a distancing device.

I am not arguing, of course, that such distancing devices are always available
in the law. On the contrary, | asserted earlier that often they are unavailable and
the law 15 indeterminate. [ am simply pointing out the desirability of having
them available. We can now return for the last ime to the argument expounded
carlier in this part that it is frequently appropriate for courts to adopt an innova-
tive interpretation even when there is a conserving interpretation they could
adopt instead. Some legal doctrines and methods of interpretation fall into my
category of formal doctrines — ones that are not justified by moral value or
whose application to the case at hand cannot be so justified. Formal legal doc-
trines, 1 have been arguing, are valuable. But they should not be used to stop the
courts from resorting to moral considerations to develop and improve the law.
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They should be brought into play only once moral resources have been ex-
hausted, when the courts need to resort to distancing devices to justify their
choice between otherwise incommensurate interpretations.

VIII. Coda: But Is It the Same Constitution?

Possibly this doubt is not yet laid to rest. If the courts make the constitution,
does it not follow that many people who believe that, let us say, they are liv-
ing under a constitution adopted two hundred years ago are mistaken? Is it not
the case that if people like me are right then the constitution has been made
and remade many times since, and we are not now living under the constitu-
tion then adopted? It has to be admitted that people who do not realize that the
law of the constitution lies as much in the interpretive decisions of the courts
as in the original document that they interpret, and who deny that courts are
entitled to adopt innovative interpretations, are making a mistake. But it is not
the mistake of thinking that it 1s the same constitution. It i1s sull the constitu-
tion adopted two hundred years ago, just as a person who lives in an eigh-
teenth-century house lives in a house built two hundred years ago. His house
had been repaired, added to, and changed many times since. But it is still the
same house and so 15 the constitution.

A person may, of course, object to redecorating the house or to changing its
windows, saying that it would not be the same. In that sense it is truoe that an
old constitution is not the same as a new constitution, just as an old person is
not the same as the same person when young. Sameness in that sense is not
the sameness of identity (the old person s identical with the young person she
once was). It is the sameness of all the intrinsic properties of the object.
Sometimes there are good reasons to preserve not only the same object but
the same object with all its intrinsic properties intact. In the case of constitu-
tions, such reasons are moral reasons. When they prevail, only a conserving
interpretation is appropriate. Like many others, | have pointed out a range of
reasons for thinking that they do not always prevail, The point of my coda is
to warn against confusing change with loss of identity and against the spuri-
ous arguments it breeds. Dispelling errors is all that a general theory of the
constitution can aspire to achieve.

Notes

| See, for an extended discussion, Joseph Raz, The Morality of Freedom {Oxford:
Oxford University Press, 1986), Part 1, and Joseph Raz, Ethics in the Public Do-
main, rev. ed. (Oxford: Oxford University Press, 1995), Essays 9 and 10,

2 | discussed some of them in The Concepr of a Legal System, 2d ed. (Oxford: Ox-
ford University Press, 1980), 29-32.
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The question of the authority of law does not exhaust the issue of poliical obliga-
tion, but it is @ major part of il

Possibly, some hold judicial office for reasons of personal advantage even when
they believe that it is morally wrong tor them to do so. In some oppressive regimes
we can imagine judges and other officials perpetrating immoralities out of fear for
their life or the life of their families. In such circumstances it may be morally ex-
cusable to act as they do. But these are likely to be the exception, and 1 will disre-
gard such cases in the present discussion.

See H. L. A. Hant, The Concepr of Law, rev. ed. (Oxford: Oxford University Press,
1961, rev. ed. 1994).

The views expressed in this paragraph and the next are at vaniance with Hart’s own
interpretation of the rule of recognition, as explained in the postscript to the re-
vised edition of The Concept of Law.

Other vanants of the argument relate it to democracy rather than consent. The con-
siderations advanced against the version considered m the text have to be adapted
o apply to other vanants of the argument.

| have discussed them in “Government by Consent,” Ethics in the Public Domain,
355,

Meaning not that consenting was rational given the information, but that - judged
in light of the information generally available at the time — the information known
to the agent presented roughly a true picture of the (nonevaluative) features of the
situation, inasmuch as they were relevant to his decision.

This is not to deny that arguments which are not consenl-based cannot be pre-
sented as relating to hypothetical consent: Suppose you have an obligation deriv-
ing from whatever source whatsoever to recognize the authority of certain govern-
ments. It follows trivially that if you know your obligations you would consent
that von have an obligation to recognize the anthority of such governments.

Or that it plays only a secondary role in establishing authority over such areas.
The directness is important here. Ultimately all moral principles either are or de-
rive from universal principles. The laws belonging to this category are justified by
direct reference to universal principles of conduct, without the mediation of com-
plex arguments regarding the way these apply 1o social and economic conditions,
This notion of coordination captures, | believe, the natural meaning of the term as
used in political discourse. | have used it in this sense in wnting about the justifi-
cation of authority. Consequently it varies from the antificial sense given the term
in game theory.

Bad laws, i.e., laws that should be repealed or amended, can have moral legiti-
macy; that 15, oné may have a moral obligation (o apply them or to obey them.

As is well known, this claim needs careful statement that may include clarifica-
tions we need not enter into here. It may, for example, be the case that only crea-
tures having a capacity for moral knowledge, and moral life, can have the ability to
identify and onderstand social facts,

For reasons of convenience | follow the convention of contrasting fact with norm,
or with morality or valoe. | do not mean to imply that there are no moral facts,
And there are possible alternatives that deviate from the simple way in which fact
and norm are neatly separated into two distinet stages, and allow some mixing in
certain circumstances.
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Not every social fact can be a source of law. It must satisfy other conditions that
need not concern us here.

In recent times its importance has been emphasized by 1. Finnis, Narural Law aned
Natwral Rights (Oxford: Oxford Umiversity Press, 1996).

20 The fact that morality underdetermines the content of the constitution seems to fol -
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low from the thesis that moral values are extensively and sigmhcantly incommen-
surable. [ have explored this view in several publicanons, especially in Fhe Moral-
iry of Freedom, ch. 13, and “Incommensurability and Agency,” in R. Chang (ed.),
Incommensurability, Incomparability and Value (Cambridge, Mass.: Harvard Uni-
versity Press, 19498).

This conclusion can be strengthened. Even when an alternative constitution is
somewhat betier than the one we have, the fact that this 15 the one we have makes
it legitimate. The considerations that support this conclusion and give it more pre-
cise meaning arise out of the cost of change and the conservative presumption.
These are discussed later.

One should always remember, but [ will not repeat the point again, that the self-
legitimating aspect of constitutional practices is subject to their falling within what
is morally accepiable.

As 15 Clear, this does not imply accepting that for any question about the interpreta-
tion of the law there is only one acceptable answer.

For the reasons for denying that every nme we understand something we interpret
it see A. Marmor’s application of Wittgenstein's position in fnterpretation and Le-
gal Theory (Oxford: Oxford University Press, 1994). For my own stab at a general
account of interpretation see “Interpretation without Retnieval,” in A. Marmor, ed..
Law and Interpretation (Oxford; Oxford University Press, 1996), 155-76,

We can imagine a more moderate objector who allows the courts creative func-
tions in special circumstances. | am using the extreme position as a way to explain
my arguiment.

A notion introduced by Robent Nozick in Anarchy, State and Uropia (New York:
Basic Books, 1974). His notion is of exceptionless side constraints, except in ex-
tremis; see 28T,

[ am overlooking here the objection to this position that challenges its intelligibality
and claims that whatever the counts” intentions they cannod but engage in developing
and modifying the law, at least on occasion, The argument in the text goes a long
way beyond that conclusion and establishes that there are occasions when courts
should engage in innovative interpretation even when they can avoid doing so.

But remember the distinction between continuity in the law and continuity in its
effects introduced earlier. The first is needed typically only when it is necessary
for the second.

This formula is meant to capture the conclusions of my essay “Intention in Inter-
pretation,” in R. P. George, ed., The Automomy of Law (Oxford: Oxford University
Press, 1996), 249-86.

I am relyving here on my analysis in “Incommensurability and Agency.”

loseph Raz, “On the Autonomy of Legal Reasoning,” in Ethics in the Public Do-
miin, 326,
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Legitimacy and Interpretation
JED RUBENFELD

1. Introduction: Foundations

To seek the foundations of what 15 itself supposed to be foundational 15 - a
delicate proposition. This book, if true to its name, would uncover constitu-
nonal law's philosophical foundations. But suppose that the law which
founds a legal system is founded on nothing — not on philosophy, not on a rev-
olutionary founding moment — but its own future. Suppose that a constitution
will have been well founded only if it brings about, over time, those future-
perfect conditions of community and authority, those practices of reason-
giving and reason-accepting, within which alone its particular rendition of
morality, justice, and legiimacy becomes meaningful. We ask after the law’'s
foundations in philosophy; perhaps we should be asking after philosophy's
foundational debt to the laws.!

But what is meant by foundations here? American constitutionalism raises
two foundational questions. There is first the question of legitimate authority,
and second that of interpretive method.

A. Leginimacy

How can a two-hundred-year-old legal text, enacted by a series of majority
voies under conditions very distant from our own, exert legitimate authority
in the present? How can it possibly bind a majority today? A constitution of
this sort is a scandal. It 15 an offense against reason, against democracy —
against nature herself.

Or so we are told. In Chapter 4, this volume, Joseph Raz reiterates the posi-
tion that the makers of an old law cannot reasonably claim legitimate author-
ity over anyone today. In Chapter 2, Frank Michelman wrestles with the ulti-
mate groundlessness of any law that attempts to find a purchase in the past.
Indeed, for a good century, whose beginning we could mark with the publica-
tion of Tiedeman's Unwritten Constitution in 1890.7 almost every “philo-
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sophical™ inguiry into the United States Constitution has begun or ended by
confronting the seemingly antidemocratic nature of constitutional law.?

Now, why exactly 15 old law vulnerable to this sort of aitack? The basic
thinking, in one form or another, is as follows., Who alone has the legitimate,
final authority to make the decisions by which we live? We do, We here and
now, in other words, could in principle govern ourselves. Doing so might be
difficult; it might even be conceivable only as a regulative ideal. (We might
have to deliberate with one another in certain ideal ways; the relevant “we”
might have to be constructed as an ideal community or as an ideally free set of
individuals; we might have (o reason under conditions of ignorance; and so
on.} But however the necessary conditions of self-governance are worked out,
it is evident that a people cannot govern itself by having given itself law a
century or two ago. A written constitution is a thing of the past; self-goven-
ment belongs to the present.

Some Americans saw this difficulty from the beginning. “The earth be-
longs in usufruct to the hving,” wrote Jefferson. “The dead have neither
power nor rights over it."* Thus, a constitution that did not lapse every gener-
ation was unnatural: “[B]y the law of nature, one generation is to another as
one ndependent nation to another.™ Nor were late-eighteenth-century Amer-
icans the first to question how an expression of sovereign will today could
claim sovereign authority tomorrow. (They were only the first to solve this
problem, in a particular way, as we shall see.}) As Stephen Holmes observes,®
the same problem had already been articulated by many others, including
Hobbes:

The Soveraign of a Common-wealth, be it an Assembly or one Man, 15 not Subject to
the Civill Lawes. . . . For he is free, that can be free when he will: Nor 1s it possable,
for any person to be bound to himself;, because he that can bind, can release; and there-
fore, he that is bound 10 himself onely, is not bound.”

No sovereign self can bind himself “to himself” — so argued not only Hobbes,
but also Bodin, Pufendorf, and Rousseau.® All the authonues agree: The day
that the sovereign people sought to bind itself to itself was a dark day. Amen-
can written constitutionalism is contradictory. By purporting to bind the sov-
ereign popular will tomorrow, the Constitution violates the very principle of
self-government on which it stakes its claim to legitimate authority in the first
place.

Let us call this conundrum the constitutional problem of time. With us, cer-
tain superficial answers to it are well known. Thus, the Constitution escapes
the snare of time (it is often said) by the simple expedient of providing for its
own amendment. Through Article V, which sets out an amendment procedure
available to the people at any moment, the Constitution disclaims “perpetual”
authority. It never purported to bind subsequent generations or even the same
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generation at a later point in time. It does not bind the sovereign, only the
politicians. Citizens can amend whenever they choose, and the conundrum
thereby disappears.

But citizens cannol amend the Constitution whenever they choose. As
everyone knows, amendment is very difficult. Article V imposes stringent su-
permajority requirements and onerous procedural obstacles before it permits
amendment. As a result, constitutional law in the United States does in fact
override popular will on any given day. That is part of its point. When it
comes to certain elemental matters of political power, justice, and liberty, we
are in fact governed, and designedly so, by reference to a text enacted genera-
tions ago as mterpreted by a judiciary msulated from popular wiall.

Another tempting escape from the problem of time is to declare, all the
same, that the majority of Amencans today consent to being ruled by the Con-
stitution in this way.? Hence, there is no true temporal conflict after all. As
long as the Constitution retains current majority consent, all the temporal dif-
ficulties again disappear.

But this is no answer. Assuming a tacit-consent claim in this context could
overcome the weaknesses common to all such arguments, ' the claim still
would not answer the problem of time. By locanng legitimate authority in
present majority will, the tacit-consent position tacitly consents to the follow-
mng. If today's majority genuinely, deliberately wanted to establish a church or
enslave a minority, there would be no reason of political principle why this
majority shouldn’t have its way. But American constitutionalism stands pre-
cisely for the principle that there is a reason why such a majority shouldn’t
have its way. It would be in violation of the Constitution. Amencan constitu-
tionalism affirms that there are limits legitimately and rightfully imposed on
majority will by virtue of a certain kind of democratically enacted text until
that text 1s amended through appropnate (onerous, supermajoritarian) proce-
dures. The problem of ume 15 nothing other than the problem of explaining
how majoritics today and tomorrow can rightfully and legitimately be bound
by limits on their power enacted generations ago. Invoking current majority
consent as the source of the Constitution’s legitimacy does not save constitu-
tionalism from the problem of time. It repudiates constitutionalism, implicitly
conceding that the problem of time is insuperable.

In other words, if we say that a constitution can escape the problem of time
Just insofar as it continues to comport with present majority will, we are say-
ing that a constitution remains fully legitimate only to that extent. But a fully
legittmate constitution, so defined, could not fully function as a constitution.
[t could, to be sure, impose restraints on local or individual actors who acted
contrary to the present will of the national majority. But it could not perform
at least one definitive constitutional function. It could impose no restraints on
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governmental action that accurately represented deliberate national majornty
will. If the Constitution’s purchase on legitimacy depends on its conformity
with present majority will, the price of attaining this legitimacy would be
constitutionalism itself.!!

Thus emerges what appears to be a fundamental antithesis between consti-
tionalism and democratic self-government. For some time now, American
constitutional theory has expressly embraced this antithesis as its starting
point, usually under the name of the “counter-majonitarian difficulty.”* But
the embarrassing conclusion is that constitutional theory has never solved the
constitutional problem of time that Hobbes and others identified long ago. As
a result, American constitutional law has no account of its own legitimacy.

B. Interpretation

The second foundational question of constitutional law is that of interpretation.
Embarrassing conclusion number 2: Constitutional law in the United States has
no very good account of its own interpretive method. Here all the authorities
disagree. There is no consensus on some of the most basic questions concerning
what counts as a proper method of constitutional interpretation.

There are several plausible sources of guidance in constitutional interpreta-
tion, all of which flourish in the general American practice of constitutional
argument. For example, in roughly ascending level of breadth, mterpretive
guidance is sought in the “plain meaning™ of the text, the “onginal under-
standing,” precedent, Anglo-American traditions, conlemporary Consensus,
consequentialist considerations, and general moral or philosophical argument
about “fundamental” values such as liberty or justice. None of these sources
of consitutional meaning is authontatively accepted as dispositive; some of
them are not authoritatively accepted even as relevant.

This malady may not be the fault of constitutional law. A number of disci-
plines today seem to suffer from a kind of hermeneutic neurasthenia. Perhaps
what constitutional law needs, on this score, is no different from what literary
criticism needs: a general theory of interpretation. Reflecting this sort of
thinking, recent legal scholarship includes a number of efforts to articulate a
general theory of interpretation that 1s supposed to tell us what all interpreta-
tion properly consists of and hence what constitutional interpretation ought to
consist of. There is, for example, a universal intentionalist position, according
to which all interpretation (and therefore constitutional interpretation) prop-
erly consists of determining the original intentions of the speaker(s) or au-
thor(s) at issue.'* There is also a vulgar deconstructive position, according to
which all interpretation actually consists of readers reading their own con-
structions into the interpreted object.™ And Ronald Dworkin has suggested
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that all interpretation properly consists of striving to make the interpreted ob-
ject “the best it can be.""

This turn to hermeneutics to solve the riddles of legal interpretation might
come as a surprise to hermeneutics itself, which not long ago trned to law to
solve the nddle of interpretation as such.'® Bui according to a growing body
of thought, constitutional law must be rooted in a general philosophy of inter-
pretation, which, at least initially bracketing all questions of political philoso-
phy, is said to dictate in broad outline the proper interpretive method for con-
stitutional law.

C. Legitimacy and Interpretation

| submit that this approach to constitutional interpretation is quite mistaken,
In the first half of the remainder of this essay, I address those approaches to
constitutional interpretation that seek to bracket the distinctive problems of
political theory — and particularly the problem of legitimacy —~ that constitu-
tionalism raises. [ argue that such approaches cannot succeed. In constitu-
tional law, legitimation precedes interpretation.

In the second half of the essay, 1 propose a solution to the constitutional
problem of time and hence to the countermajoritarian difficulty. I then sketch
out an interpretive method that would be consistent with this solution. These
modest aims are motivated by the hope that a distinctive understanding of the
foundations of written constitutionalism — foundations found neither in a
timeless philosophy nor in an authoritative foundational moment, but in the
Constitution’s own temporal extension - lies at the heart of both the Constitu-
tion’s legitimacy and its proper interpretation,

11. Methodologies of Constitutional Method

In constitutional law today, there is a surfeit of interpretive approaches: origi-
nalist, literalist, activist, passivist; moral-philosophical, structural, law-and-
economical; precedent-based, process-based, tradition-based, justice-based;
and more besides. Some of these converge in any given dispute; others con-
flict. We could tell ourselves that this multiplicity of method is inevitable, that
it is even desirable. Our cup runs over; let's go bobbing for arguments as suits
the case.

If, however, it seems unappealing to make method the handmaiden of re-
sult, then we are obliged to think about what sort of argument would have to
be made in order to establish that a given method of constitutional interpreta-
tion was the proper one. In other words, the question for constitutional inter-
pretation has today become: Is there an appropriate method for determining
the appropriate method of constitutional interpretation?
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We can distinguish three possible answers to this question: three method-
ologies of constitutional method. The first T shall call the methodology of uni-
versal hermeneutics; the second, that of the concept of law; the third, which I
will advocate, that of legitimation.

A. Universal Hermeneutics

Suppose we said that interpretation is interpretation. What constitutional law
needs is not political theory, but interpretive theory. It needs only to under-
stand what is true of all interpretation, 1t needs a universal hermeneutics.

This remarkable ambition — to understand constitutional interpretation in
light of a unified account of all interpretation - is pursued in several quarters
today. As already noted, the three most prominent such efforts are intention-
alism, vulgar deconstruction, and Dworkin’s best-it-can-be interpretivism.
What these approaches have in common is that they all endeavor — at the
stage of the inquiry that specifies the appropriate contours of interpretive
method — to begin with interpretive theory, confronting only later, if at all, the
difficulties of political philosophy, and especially political legitimacy. raised
by constitutional law, Thus, universal intentionalism differs from farmbiar
originalism in an important respect. The familiar originalist freely concedes
the existence of a vanety of forms of textual interpretation; as far as he 15 con-
cerned, there is no objection to the interpretation of (say) poetry in nonin-
tentionalist fashion. But when it comes to constitutional law, he will say that
originalism is the only democratically fegirimare interpretive method that
judges may engage in.'” By contrast, the universal intentionalist says that orig-
inalism is the only possible or the only conceptually renable mode of interpre-
tation, whatever iext is to be interpreted.'®

What should we make of these universal hermeneutic strategies? One op-
tion would be to join the debate they open up. In other words, we could try to
ascertain for ourselves the best theory of interpretation. I will not do so. In-
stead, 1 want to explore a much narrower observation. In all three of the posi-
tions described, a certain fatal incompleteness — a self-referential incomplete-
ness — is inherent in the argumentation. In every case, this incompleteness
leaves open a Kind of window. It leaves open the possibility of another mode
of interpretation, one that was supposed to have been ruled out by the univer-
sal hermeneutics but that turns out to be necessary to sustain the universal
hermeneutic position itself. And through this window escapes the hope of
pinning down a single proper method for constitutional interpretation.

The Self-referentiality Problem. Take the claim that all interpretation is inten-
tonalist, and suppose that a judge is attempting to read a text using a method-
ology that he says is nonintentionalist. Perhaps he is seeking to make the text
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the best it can be. Perhaps he 1s seeking to armmve at the reading that will best
further justice. Or perhaps he just skips every two words and makes the best
sense he can of what is left over.

The universal intentionalist must respond in one of two ways. He could say
that every one of these manners of reading a text, along with every other imag-
inable way of reading i1, is in fact intenttonalist. That claim would keep his
thesis intact, but render it trivial. Or be could argue that nomntentuonalist read-
ings are possible but that they are not “mterpretation™ at all, properly under-
stood. This is just what Stanley Fish, in his umiversal intentionalist mode, says:

[S]omeone committed to the distinction between intentionalist and nonintentionalist
interpretation might reply . . . that one can always find meanings in a text other than
the ones intended by the author. This statement 15 undoubtedly true, but the question
15, in what sense would that action be an instance of interpreting”? Suppose, for exam-
ple, my method of interpreting a text consists of taking every third word of it and see-
ing what patterns of significance then emerged. . . . | am playing with the text. . . . |
am not trying to figure out what it means but trying to see what meanings it could be
mude to yield. | have no necessary quarrel with those who want to do that . . . | but / do
not think it should be called interpreting.'®

There is a difficulty in this passage. What we are reading seems itself 1o be an
interpretation — of “interpretation” — and it 13 not an intentionalist one.

Here is what it means to “interpret” a text, we are told, but the here is not
located in any particular speaker’s intentions. Here is what it means to say of
a text “what it means.” This 15 notl a claim about what you or | or any particu-
lar author intended when using the word “interpretation.” Nor is Fish saying
merely, “This is what [ intend when [ say “interpretation.” ™ We are told rather
what interpretation really means: what conduct should be counted as “inter-
pretation,” properly so called. For the universal mtentionalist, therefore, all
instances of proper interpretation are intentionalist — but one.

Perhaps this incompleteness may seem at first a technicality, a small logical
hitch that should not affect the rest. But it is no technicality, If “interpreta-
tion” has a true or proper meaning, regardless of what any given user of the
term intends or intended, then why not the “freedom of speech” or “the equal
protection of the laws”? Universal intentionalism, through its own proposi-
tons, opens up at least one mode of interpretation that 15 not intentionalist.
And this other mode of interpretation happens to be one that has traditionally
opposed itself o originalist constitutional interpretation.

There are roads that universal intentionalism might pursue to extricate it-
self from this self-referential difficulty. I will get to them presently. First, let
us observe a similar problem in vulgar deconstruction and in best-it-can-be
interpretation.
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In vulgar deconstruction, the claim is that there can be no true or correct
meaning of a text (nor a true or correct fact about the world) against which we
could measure our interpretations, because any statement of the text’s true or
correct meaning (or any statement about the world) would itself have to be an
interpretation. Hence, there is no such thing as a nght or wrong imterpretation
at all. Textual meaning is always a meaning constructed by readers, and all
the world’s a text. Thus, of poems: “[R]eaders do not decode poems; they
make them.”® Of texts in general: “[A]ll readings are misreadings.”™! The
claim here is nor that intended meaning ought merely to be deprivileged; it 15
that we cannol even say of an interpretation that it gets the intended meaning
right or wrong, because what we deem to be the speaker’s or author’s mten-
tion is just another interpretive construct. “[Aluthorial intent™ is not “a posi-
tive entity that preexists” interpretation, against which interpretation could be
measured; it is “a construct of interpretative activity, rather than a ground for
the activity.”#? (These are the claims that differentiate vulgar deconstruction
from the work of Jacques Dernda. )&

The self-referential difficulty here is obvious. In fact, it is a double diffi-
culty. One who makes these claims tells us what he means to say so that we
can correctly interpret his text. For example, he insists that we would misun-
derstand him if we took him to be denying the existence of reality, because his
thesis is merely that what we think of as “reality” is an interpretive, linguisti-
cally mediated construct.? But pant of what he means to say tums out to be
that a text cannot be correctly interpreted by reference to what its author
means to say (which, as a piece of interpretively constructed reality, cannot
serve as a “ground” on which to rest interpretation). In other words, he 1s both
{a) declaring that, in reality, whatever we say or think about it, there can be no
reality known by us other than what we say or think about it, and (b) asking us
to understand him for what he means to say, which happens to be that an aw-
thor cannot be understood for what he means to say.

There must be one set of statements that exceed the reach of vulgar decon-
struction: namely, the propositions of vulgar deconstruction itself. To under-
stand these propositions as their proponent would have us understand them,
we must both take them for what he means to say and take them as an effort o
get interpretation right.>® This means that vulgar deconstruction cannot make
iself understood without establishing at least the possibility of a form of
reading — perhaps two forms of reading — that its putanvely umiversal
hermeneutics was supposed to have ruled out.

The same is true of Dworkin's account. He wants to collapse the distinction
between an interpretation of what something really 15 and an interpretation
that makes the interpreted object the best it can be. An interpretation 15 correct
(it gets the interpreted object right) if it makes the interpreted object the best it
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can be. To collapse this distinction is intelligible, provided that an exception
15 made in one case ~ the case of interpreting interpretation itself.

For if there were no exception in that case, then Dworkin would be saying
that his interpretation of interpretation is correct because it makes interpreta-
tion the best it can be. But even if Dworkin's interpretation of interpretation
did make interpretation the best it could be. his interpretation of it could not
claim correctness on this ground. That would make the argument circular.

To see this circularity, consider the following argument about the nature of
interpretation. “Interpretation properly consists of treating every text or prac-
tice as something whose principal purpose 1s to reveal the nature of God. To
interpret something correctly just is to interpret it as having this purpose.
How do 1 validate this assertion? Nothing could be easier: This interpretation
of interpretation makes interpretation a practice whose pnincipal purpose 1s to
reveal the nature of God. Therefore, it 1s the correct interpretation of interpre-
taton.” Or: “Interpretation properly consists in making the interpreted thing
the worst 1t can be.?® To miterpret something correctly just is to mterpret it n
such a way as to make it the worst it can be. How do | validate this assertion?
Nothing could be easier: This imerpretation makes our practices of interpreta-
tion the worst they can be. Therefore, it is the correct interpretation of inter-
pretation, don't you see?”

To validate his interpretation of interpretation, Dworkin cannot merely say
that it makes interpretation the best it can be.”” He must also sav: and (not
hence, but and) this is the right interpretation of interpretation. He must in-
voke, implicitly or explicitly, some criteria of righiness that identify the right
interpretaiion of interpretation as the one that makes it the best i1t can be,
standing independent of whatever argument he would use to show that his in-
terpretation of interpretation is the one that makes it the best it can be. In other
words, to validate his interpretation of interpretation, he must rely on supple-
mental criteria of interpretive correctness independent of those given by his
theory of correct interpretation. In Dworkin's writings, these independent cri-
teria appear in the form of broad-brush empirical claims, suggestiing that
when we interpret things, we do in actoal fact try (whether we know it or not)
to make the interpreted object the best it can be.?® He claims, in effect, to have
found the actual purposive structure underlying most {perhaps all) of our
practices of interpretation.

But precisely by purporting to identify the actual purposive structure un-
derlying interpretation, Dworkin necessarily opens up another possibility of
interpreting rightly independent of striving to make the interpreted object the
best it can be. He opens up the possibility of interpreting a practice by refer-
ence Lo its actual purposive structure, regardless of whether so interpreting
it makes it the best it can be. Of course, “actual purposive struciure” is my
phrase, not Dworkin’s. But whatever they are, the criteria of right interpreta-
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tion to which Dworkin must have recourse in order to validate his interpreta-
tion of interpretation will also be applicable to other objects of interpretation.
Dworkin may try to suppress these independent criteria of right interpreta-
tion, but he cannot rule them out, unless he wishes to leave his entire theory
of imterpretation bottomed on pure circularity (the circularity of saying that
the best-it-can-be interpretation of interpretation is the right interpretation of
interpretation because it makes interpretation the best it can be). In other
words, to make his own point, Dworkin must open up the possibility of a
mode of interpreting rightly that his universal hermeneutics was supposed to
have ruled out.

A Way our of Self-referentiality? There is an escape route through which a
unified field theorist of interpretation might avoid the self-referentiality prob-
lem that we have found in each of the three universal hermeneutic positions
just canvassed. In each of these three cases, self-referentiality became a prob-
lem because the would-be universal theory of interpretation was treated as 1t-
self an instance of interpretation (an interpretation of interpretation). But a
theory of interpretation need not be, at least on its own terms, an instance of
interpreting at all.

A theory of interpretation could instead take the position that it was offer-
ing an account of what interpretation is, not what it means. A scientist who
propounds a theory of gravity is not (it might be said) offering a theory of
gravity’s meaning. He is trying to discover what gravity is. He is trying to de-
scribe the relevant phenomena and concepts accurately. Similarly, a theory of
interpretation may be said to be an attempt to describe accurately the phe-
nomena and concepts actually involved in the practice of interpretation, not
an inguiry into interpretation’s meaning. And this same theory of interpreta-
tion might hold that interpretation is always an inguiry into meaning, so that
an account of what interpretation is (rather than what it means) is not an in-
stance of interpreting.

Observe that this line of argument is not available either to vulgar decon-
struction or to Dworkin, because according to the express premises of both,
their accounts of interpretation gre instances of interpretation. {They purport-
edly do not allow for the adoption of an “Archimedean™ perspective from
which one might say what interpretation is, as opposed to offering an inter-
pretation of it.) But a version of this reply is available to the universal inten-
tionalist. Universal intentionalism (it might be said) tells us what textual in-
terpretation is, not what any text means.® Thus, there 15 no self-referentiality
problem.

This reply, whatever its merits, does not eliminate the difficulty 1 am trying
to bring out. The universal intentionalist’s position i1s now: When a text comes
into play, interpretation must be intentionalist; but interpretation itself, stand-
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ing (as it were) outside a text, can be taken to refer to certain concepts and
phenomena whose content does not depend on any particular speaker’s inten-
tions. In other words, to make good on the claim that he 1s telling us what
interpretation 15, rather than what 1t means, the wmversal mtentionalist 1s
obliged to say that the word "interpretation™ here serves as a label for certain
concepts and phenomena (or a “practice”) whose content may be determined
nomintentionahstically.

But this means that the universal intentionalist has acknowledged a nonin-
tentionalist mode of understanding language: understanding words, that 1s to
say, by analyzing the actual content of the concepts or phenomena to which
they are said to refer. In this way, universal intentionalism has once again been
obliged to recognize two distinct modes of understanding language, one inten-
tionalist, the other nomntentionalist. And as it happens, both ways of under-
standing language may be applicable when we are confronted with a norm-
prescribing text like the Constitution., Thus, if the concept or practice of
“interpretation” can be determined in nonintentionalist fashion, so too could
the “equal protection of the laws.” We could endeavor to say what equal pro-
tection is, in the same sense that the universal intentionalist says he is telling us
what interpretation is. Of course, the intentionalist might say that, unlike inter-
pretation, the equal protection of the laws is not the sort of thing of which one
can say what it 15 (as opposed to what it means). But in this reply the intention-
alist would in fact only be giving us his account of what equal protection is.

The intentionalist at this point might reply, “Very well, you could try to de-
termine what equal protection is, rather than what it means, in the same way
that I have determined what interpretation is. But in that event just don’t say
that you're mterpreting. Just don’t call what you're doing interpreiation of the
constitutional text.”

This claim, however, no longer has the force the mtentionalist wants it to
have. As we saw earlier, when the universal intentionalist initially said 1o
nonintentionalists, “Just don’t call what you're doing ‘interpreting,” ™ his
charge was that nomintentionalist readers were merely “plaving with the
text”; that they were merely seeing what meanings a text “can be made to
vield. "3 But the story is different now that the intentionalist has conceded
that he himself engages in a nonintentionalist process of understanding a
word x (consisting of determining the actual content of x, rather than the in-
tended meaning of x) and that a nonintentionalist reading of the Constitution's
words could engage in the same process. For if the intentionalist is not play-
ing with “interpretation” when he tells us what it really is — if he is not merely
seeing what meanings “interpretation” can be made to yield — then neither is
one who tries to say what equal protection really is. If he can say definitively
what “should be called interpreting,”*' why can’t someone else say defini-
tively what should be called the equal protection of the laws? Hence, when
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the universal intentionalist now says, “Just don’t call what you're doing ‘in-
terpretation,” ™ he no longer means, “Just admit that you are playing with the
text.” He has now said nothing more than “Just don’t call what you're doing
‘intentionalist.” © And with that, there need be no disagreement.

What there would be disagreement over is which method of reading is ap-
propriate when we are confronted with a text like the Constitution. Someone
might object that judges have no proper authority to take the “equal protec-
tion of the laws™ the way universal intentionalism takes “interpretation™: as
the label for a concept or practice the contents of which are to be determined
through ahistorical, nonintentionalist analysis. {Or the objection might be that
such an analysis would be permissible only if the founders intended it.) But
this objection would entail a very different defense of intentionalism — a de-
fense of intentionalism based on a theory of political legitimacy, not a theory
of interpretation.

8. The Concept of Law

Suppose we abandoned the ambition of deriving constitutional method from a
unified theory of interpretation. We might still say that constitutional inter-
pretation has no need to laonch itself into theories of democracy or political
legitimacy. We might say instead that the Constitution is faw. Legality 15 the
feature of the Constitution disposifive of its proper interpretation. Never mind
legitimacy; leave that to politicians and political theorists. All a constitutional
judge needs to know is how to interpret law.

This strategy — of finding a umfied interpretive method apphicable to all
law and hence applicable to the Constitution — which in its scope and ambi-
tion is only a litile less remarkable than the first one, also has its adherents.
For example, in The Tempting of America, Robent Bork offers an argument
that the Constitution’s status as law dictates originalist interpretation:

When we speak of “law.” we ordinarily refer 1o a rule that we have no right to change
except through prescribed procedures, . . .

What 15 the meaming of a rule that judges should not change? It is the meaning un-
derstood at the time of the law's enactment. | .,

If the Constitution is law, then presumably its meaning, like that of all other law, 15

the meaming the lawmakers were understood to have intended. . . . There is a0 other
sense in which the Constitution can be what Article VI proclaims it to be: “Law, ™

Here is a defense of originalism that once again eschews the more familiar,
legitimacy-based line of argument (although in other passages Bork pursues
this line as well), The claim is not that the Constitution must as a matter of
popular sovereignty be enforced according to the will of those who ratified it.
The claim is that the very concept of law mandates originalism.
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There is at least one pretty good objection to Bork's syllogism: Its major
premise is manifestly false. It is not the case that the meaning of all law — not
even of “all other law™ than constitutional law?** — is “the meaning the law-
makers were understood to have intended” “at the time of the law’s enact-
ment.” The law of custom, the oldest law of all, is not enacted by any law-
makers and cannot possibly be said to mean what the "lawmakers were
understood to have intended” “at the time of . . . enactment.” Moreover, the
common law, even beyond its consuetudinary ongins, was and is characteris-
tically distilled from a senes of judicial opinions. If the meaning of cases A,
B, and C, handed down at disparate imes by different judges, 1s given (at a
stll later time) by a process of reconciling the holdings of these cases while
taking into account diverse elements of legal policy and principle, how can
we say that the meaning of A is that which the “lawmakers,” whoever they
might be, were originally understood to have intended? Even in the case of
statutes, while intentionalism 15 certamnly a dominant interpretive approach,
the law’s meaning is frequently developed in altogether nonintentionalist
fashion. A statute’s meaning may have accreted through case law (a famous
example in the United States being the development of the Sherman Antitrust
Act). Or a statute’s meaning may have developed through the pragmatic inter-
pretation of administrative officers charged with its implementation,

In other words, even if we limited ourselves to our own legal system, and
even if we excluded constitutional law itself from the analvsis, it would still
be utterly impossible o conclude that the meaning of all law is the intention-
alist meaning that Bork describes. Some law in our system is interpreted in
accordance with original intentions. But there are far too many kinds of legal
practices, with far too many modes of meaning-production, to support an ac-
count that purports to specify any single methodology as the methodology by
which all law receives its meaning.

This 1s why one finds the argument from law being deployed so variously
in constitutional scholarship. Here are Charles Black's conclusions, in a book
on constitutional judicial review, about the nature of law:

[Llaw is also insight and wisdom and justice. We have always intuwitively known
this. . . . Who ever felt comfortable about a judge, however learned and upright, who
had no common sense and no . .. deep feeling for the goals after which the law is
questing?

. . . Underneath all 1 have said is the conviction that “decision according to law™ can
be a meaningful phrase, even if the decision in question is made by something other
than a machine. . . . If [this] is not true, then there is no substance in our philosophy of
government — or, indead, of law itself. ™

This is another appeal to law, but with a profoundly different apprehension of
what law 15. As a result, Black demands in the name of the law what Bork re-



Legitimacy and Interpretation 207

jects in the name of the law: the introduction of the judge’s own wisdom and
sense of justice in constitutional adjudication.

Or consider Herbert Wechsler's well-known endeavor (aped by none other
than Robert Bork) to make the demand for “neutral principles™ the operative
basis for constitutional interpretive method.*s He too understood his position
to be grounded in the proposition that courts must function as “couns of
law.”* Yet he concluded that the “main qualities of law, its generality and its
neutrality,” furnished a ground for rejecting those interpretive methods that
regard constitutional provisions as bearing a “fixed “historical meaning,” " a
meaning “fixed by the consensus of a century long past.”*

The examples could be multiplied. The concept of law has been invoked on
behalf of a commanding principle of stare decisis in constitutional interpreta-
tion; it has been invoked in defense of judicial restraint; it has been invoked to
justify adherence to the “plain meaning” of the constitutional text.** Not that
any of these arguments is mistaken. The diverse predications of law on which
they rest are all imaginable and defensible within the confines of our own le-
gal system. As a result, however, the concept of law does not choose among
them.

To state what should be obvious: 1 am not saying that there can be no uni-
fied theory of law, and I am not saying that the Constitution’s status as law is
irrelevant to constitutional interpretation. The point is simply that the Consti-
tution’s status as law i1s consistent with most of the interpretive methods advo-
cated n the field today, and that a unified theory of law, if there were such a
thing, could not both cover the territory and dictate a single method of legal
interpretation.

To be sure, the fact that a variety of forms of legal interpretation exists in
our system is not an argument that it ought to exist. The diversity of our actual
legal interpretive traditions does not preclude the search for a unified norma-
tive theory of law, and such a theory could certainly purport to dictate a single
method of legal interpretation. Austin’s command theory of law is perhaps an
example of such a theory; as a systematic will-based account, it might (if it
had been successful) have had strong interpretive implications, broadly sug-
gestive of intentionalism as the proper interpretive methed throughout the le-
gal system. Joseph Raz’s moral theory of law 1s perhaps another example; as a
systematic reason-based account, it might also (if successful) have strong in-
terpretive implications, broadly suggestive of an approach in which judges
seck to formulare rules on the basis of “right reason,”* mindful of the law's
proper “social functions,”™?

Without entering into the merits of any such theories of law, we can say this
much: A theory of law must either take the law as 1t is or tell us what it ought
to be (or both). To the extent that a tendentious thesis about the nature of law
is made (like Bork's) on the basis of nothing more than a descriptive slap at
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the actual legal scene, it must accept the variety of legal interpretation in our
system and must therefore leave us with an open question when it comes to
selecting the form of legal interpretation appropriate to constitutional law. To
the extent that a more sophisticated junisprudence offers a thoroughgoing nor-
mative vision of law, and calls for a single interpretive method, 1t must select
oneg such method from the sull-greater variety of actual and imaginable legal
forms. But this it cannot do on the basis of the concept of law alone.

The contrast between Austin and Raz (which mirrors, at a deeper level, that
between Bork and Black) bears this out. Legal interpretation, for all that the
concept of law requires, can be organized at a minimum in two profoundly
different ways. It can be organized around the determination of a sovereign’s
will, and it can be organized around the pursuit of reason, justice, wealth
maximization, or some other criterion of the right thing to be done. These two
possibilities are instinct in the concept of law. Law has an irreducibly double
nature: Law is the word of the sovereign, and law 15 also the nght.

This double nature does not imply a “fundamental contradiction,” It does
not mean that law cannot integrate these two aspirations. And doubtless it
could be said that the rule of law imposes inherent limits barring a system of
legal interpretation from gearing itself excessively toward either sovereign
will or the right. But it remains the case that a system of legal interpretation
can be substantially onented toward either pole — and sull gualify as law,
Nothing prevents the constitutional rules of a legal system from opting for
etther approach.

This means, however, that when it comes to the interpretation of the consti-
tutional rules themselves, the status of the Constitution as law cannot itself
dictate a particular interpretive method. There will always be at least two in-
terpretive methodologies available: The Constitution could be read according
to the will of the sovereign agents (whoever they are said to be), or it could be
read according to the right (whether the nght 15 understood in terms of reason,
justice, economic efficiency, or something else again). If someone says that
only one of these two overarching interpretive methodologies will permit
constitutional law to qualify legitimately as law, what must be meant by such
an assertion 1s that the insisted-upon interpretive method is necessary 10 make
constitutional law legitimate, not to make it law.

C. Legitimation

The lesson of the preceding two sections is that constitutional interpretation
cannot be derived from the bare fact that the Constitution 15 an object of inter-
pretation, or from the only slightly less bare fact that the Constitution 15 law.
We are obliged, instead, 1o say what mode of interpretation is appropriate to
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this particular kind of text. this particular kind of law, this world-changing
practice brought into being in the United States in the late eighteenth century.

The thought that constitutional interpretation must respond to the unigue
position of constitutional law underlies the third methodology of constitu-
tional method. This is the methodology of legiimation. It demands that
judges select an interpretive method for constitutional law in accordance with
the requirements of legitimacy that pertain to the extraordinary position of an
unelected judge applyving a written constitution in a democratic polity, This
approach to interpretanion is perhaps the most widespread of all in American
constitutional practice, if we count not only the thoughtful body of work that
has grappled with the “counter-majoritarian difficalty,” but also the whole,
less thoughtful debate about judicial “activism.” The antiactivist argues
against certain interpretive methods on the ground that they change the mean-
ing of the Constitution or otherwise result in judge-made constitutional law
that cannot legitimately be imposed on the nation. The antiactivist argument
i1s, therefore, a legitimacy argument.

Those who make this argument, however, have invanably neglected 1o ex-
plam why a judge who follows their preferred interpretive method (typically
originalism of some form} will produce law that can be legitimately imposed
on the naton. In other words, antactivisis make claims about the require-
ments of legitimacy that apply to constitutional judges without ever con-
fronting the problem of legitimacy that applies to constitutional law as such
{the constitutional problem of time). Former judge Bork is a prime example.
He has recently confounded many by suggesting that judicial constitational
decisions be subject to legislative override *! How could such a devotee of the
Founding suddenly become a partisan of legislative supremacy? The answer
is that Bork has merely worked out the logic of his own position: However
shrill was his condemnation of the illegitimacy of nonoriginalist interpreta-
tion, he never had anything like an adequate account of why originalist con-
stitutional law would have been legitimate. On the contrary, precisely that
which permitted him to call judge-made law a species of tyranny (its imposi-
tion of law on the nation contrary to present majority will) left him with no
real defense and no true understanding of constitutional law at all.

So we might say that the methodology of legitimation demands, when fully
thought through, a confrontation with the constitutional problem of time (a
confrontation whose outcome is, of course, not guaranteed). What grounds
this approach? Why should legitimation precede interpretation? The answer
is twofold: There is an answer internal to the institution of constitutional law,
and there is an answer from the perspective of political theory as a whole.

The internal answer 18 that constitutional interpretive method has a duty to
find a way to respond to the distinctness of the Constitution - a way 1o pre-
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serve it as the extraordinary thing that it is. This internal duty is expressed in
canonical form when judges remind themselves “that it is a constirution we
are expounding.”™? And what is this revolutionary thing that Americans
learned to call a constitution? A written constitution of the American variety
presents itself fundamentally as two things: (a) as an act of the people and (b)
as foundational law. In other words, it presents itself as — it is supposed to be
— an act of popular self-government and an act of law that establishes the
foundational institutions and constraints within which the (democratic) politi-
cal-legal order 1s to operate.

Now, if interpretation could preserve constitutional law exactly as the law
intended by the relevant people at the moment of ratification, the Constitution
would become, as nme passed, less and less recognizable as an act of popular
self-government today. (It would appear to be more and more an act of impo-
sition by one “generation,” as Jefferson said, upon successive ones.) But if in-
terpretatnon could preserve constitutional law as an exact expression of popu-
lar will today, then the Constitution would become in an important sense
inoperative as foundational law. (It would cease to impose constraints on ma-
joritarian action.) Solving the constitutional problem of time is nothing other
than finding a way to allow the Constitution to be a constitution - in the
American sense.

From the external point of view of political theory, the reason that constitu-
tonal interpretation must follow from a theory of constitutional legitimacy is
that ali law ought to be interpreted in accordance with the grounds of its legit-
imate authority. For if law is otherwise interpreted, then it loses its claim to
legitimate authority. Legitimacy 1s obviously not the only desideratum of law.
Let us say that it is a necessary condition of law’s acceptability. But no uni-
fied method of legal interpretation follows from this observation. There is no
reason why the legitimate authority of different kinds of law must all rest on
identical grounds. Quite the contrary.

The authority of a judge’s decision might rest principally on judicial impar-
tality and reason. That of an administrative regulation might rest principally
on the agency’s supenor technical knowledge. That of a statute, on its repre-
senting the will of a majority of representatives accountable to electoral ma-
jorities. Each of these different grounds of legitimate authority might in turn
generate different interpretive practices (e.g., respectively, a jurisprudence of
common-law reasoning, of deference 1o administrative agencies, or of adher-
ence to legislative intent). Bui ulimately the legitimate authority of all these
genuses of law will have to back up upon that of the basic constitutional or-
der, which calls for the election of the legislators and executive officers, who
enact the statutes, commission the regulators, appoint the judges, and so on.
Everything will depend upon the legitimacy of the system’s constitution, and
in the case of a written constitution, none of the relatively simple grounds of
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authonty just mentioned can apply. Instead, to preserve constitutional law’s
legitimate authority, constitutional interpretation would have to answer a very
difficult question. In the American case, it would need an account of how a
two-hundred-year-old text, enacted by past democratic majonties, could
possibly continue to exert legitimate authority over democratic majorities in
the future. Constitutional interpretation must solve the constitutional problem
of time.

I1I. Demo-graphy in America

Let us try, then, to solve it. The constitutional problem of time anses from a
very particular conception of self-government. Solving the problem requires
that we wdentify this conception and replace it with another,

A. Popular Voice, Constitutional Texi

Self-government, as we almost invariably understand it, consists ideally of
government by the will or consent of the governed. This holds for the most
cynical as well as the most romantic depiction of self-government. We might,
in other words, conceive self-government in terms of atomic individuals or in
terms of an organic community, but still we would begin with the premise that
true self-government (whether we are thinking of the government of each in-
dividual or the government of all by the general will) consisted of govemn-
ment by the self’s own will. This way of thinking has a particular temporal
orientation. Whether we understand the will of the governed through a hyper-
disintegrative lens such as public choice or through a hyperintegrative lens
such as fascism, in either case, and in all the intermediate cases, we begin by
understanding self-government as, ideally, government by the will of the gov-
erned here and now,

Rousseau expressed this ideal in exacting terms: “Now the general will that
should direct the State is not that of a past time but of the present moment,
and the true characteristic of sovereignty is that there is always agreement on
time, place and effect between the direction of the general will and the use of
public force.™* Aside from the mysteries of Rousseau's “general will,” this
idea has been everywhere in evidence across a wide terrain of modern politi-
cal thought. The same insistence on present will was in play when Hobbes
and other classical jurisis said that the sovereign will could not bind itself 10
itself, when Jefferson said that each generation stood to the next as one for-
e1gn nation stands to another, and when Professor Bickel wrote of the
“counter-majontarian difficulty.

I call this conception of self-government speech-modeled. One reason is
that in all its widely different forms, it tends to express itself in a language of
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speech, voice, conversation, dialogue, and so on*® And the reason for this
language of speech is in turn the temporal orientation that we just observed. If
present sovereign will is what ought to govern, the ideal political desideratum
15 never an authoritative text (at best a recordation of a past will), but rather an
authoritative voice. If the governed are to govern themselves here and now,
then somehow or other, the people must speak.

Now, the central problem for every conception of self-government based
on the ideal of government by present popular will has always been that of
fundamental rights. To be sure, the prevailing understanding of democracy
embraces the idea that certain fundamental rights - of conscience and speech,
of equality before the law, of property, and so on - are beyond the reach of
majority will. Textbook definitions of democracy invariably include such
rights. The point, however, is that the textbooks cannot explain how these
fundamental rights sit with the majority-will conception of self-government
that exists alongside them.** How can any political actor in a speech-modeled
system enforce fundamental rights against popular will without arrogating 1o
himself dictatorial powers? Without acting fundamentally illegitimately? The
prevailling understanding of democracy has no good answer to this question,
which is why a political scientist as thoughiful as Elster finds himself obliged
to define democracy as “simple majority rule, based on the principle “One
person one voie” ” — period. The crucial normative problem for every specech-
modeled conception of democratic self-government has always been that of
explaining the legitimate foundation of constitutional righis.

There is a well-known and well-worked repertoire of possible solutions to
this problem. Very broadly speaking, we may categorize this reperioire as fol-
lows, Within a conception of self-government based on the will or consent of
the governed, only a himited number of moves — four, to be precise — can be
made to legitimize fundamental rights. Either there must be an appeal to time-
less, pre-pohiical nghts supernior in authonty to all temporal exercises of
power, or else there must be an appeal to the past, present, or predicted will of
the governed. These are the only sources to which the speech-modeled concep-
tion can turn for ultimate normative authority. The appeals to pre-political
rights and to past will are illustrated by the earliest and most primitive solu-
tions to the fundamental-rights problem: natural law and social contracts. The
appeals to present and predicted popular will are illustrated in the latest and
most sophistucated solutions, which argue for fundamental rights as the neces-
sary conditions of deliberative democracy in the present,”” or as the rights that
would be consented to by rational persons under hypothetical conditions.

These four moves or solutions, not coincidentally, appear over and over in
constitutional thought. They underhe the major schools of constitutional in-
terpretation.® Appeals to pre-political or timeless rights, more prominent in
an earlier era than they are today, still flourish in the area of constitutional law
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called the night of pnvacy.” The appeal to past will underlies oniginalism and
“plain-meaning” jurisprudence.® The present-tense approach 1s visible in the
contemporary-consensus and process-based schools.® And predicted will is
exactly what Bickel in The Least Dangerous Branch (and others later) con-
cluded should guide the Supreme Court in constitutional adjudication. 53

The point is that all of these various strategies are committed to the same
starting point: a presumptive antithesis between constitutional rights and the
ideal of self-government (understood as government by the will or consent of
the governed). Solutions to this antithesis may be possible, but they necessar-
ily distort the situation of constitutional nghts i the Unnted States, because
the entire problematic within which they operate misunderstands American
written constitutionalism. American constitutionalism broke — sharply and
self-consciously — from the confines not of democratic self-government, but
of speech-modeled self-government. American constitutionalism models self-
government not as government by popular will or voice, but as government
by popular authorship. Because of the emphasis on popular authorship, 1 will
call the American conception of self-government democracy as demao-graply.

B. Committed to Writing

What does it mean to break with the idea that self-government ideally con-
gsists of government by the self’s own present will or consemt? It means,
among other things, that if we could imagine the entire American people
made equal, if we could imagine this people assembling in one body at one
time, deliberating with ancient wisdom, and ultimately declaring in one voice
its sovereign will — if we could even imagine this supreme voice being instan-
taneously followed, its will translated immediately into governance in every
particular — we still would not have imagined self-government.

To say so is to suggest a relationship between time and freedom very differ-
ent from what 15 conceivable on the model of speech. The speech-modeled
conception of self-government punctuates time, crystallizing legitimate au-
thority in the will of a single privileged moment (whether past, present, or
predicted). This punctuated temporality i1s inadequate to capture the dimen-
sion of temporal extendedness integral to our moral and political lives. (It is
because of this inadequacy that speech-modeled thowght finds itself drawn to
solutions that flee tme altogether.) An alternative conception of the ideal re-
lation between time and freedom would imagine self-government as a tempo-
rally extended project.

Here, in broad brush, is the starting point of this alternative conception. Of
all animals, only humans make history; only humans make themselves over
ume. Extended temporality 1s a constituent part of our being. To be a person
takes time. A person, we might say, does not exist at any given time. This
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means that freedom is possible only over time. To be free in the human sense,
it 15 not sufficient to act on one's will at each successive moment. That is ani-
mal freedom. Human freedom requires a relationship of self-making to one's
life as a whole: It requires individuals to give their temporally extended being
a shape or purpose of their own determination.

Now, the capacity of humans to relate to themselves over time has a condi-
tion: the capacity to write. (Some animals speak; only humans can write.) Hu-
mans relate to themselves over time through writing. Autonomy is therefore
always autobiography: not in the sense of writing a life after the large facts,
but before and during those facts, Every exercise in human freedom is an ex-
ercise in self-life-writing. It is an exercise in living out commitments of one’s
own making. Freedom in the human sense requires that we give our lives pur-
pose, meaning, something at which to aim. We must give our lives, in two
words, a texl

Similarly, to be a people takes time; it takes generations. To realize within a
polity a new set of foundational principles may take a century — or two or
more. To be self-governing, a people must attempt the kind of self-government
that takes place over generations. It must attempt the reins of time.

American constitutionalism was revolutionary because it made this at-
tempt. It opened up, in place of democracy organized around the vox populi,
an inscriptive and temporally extended democracy. American constitutional-
1sm opened up the possibility of democracy as demo-graphy: of a people writ-
ing down its foundational commitments and living under these commitments
for generations to come. Written constitutionalism denies the desirability (and
perhaps the possibility) of self-government ar any given rime, It rather em-
braces the struggle for self-govemment over time,

We can therefore summarize democracy as demo-graphy in three theses.
The first has to do with peoples:

(1) The Popularity Thesis. A people, considered as a collective
and temporally extended agent, 15 a proper subject or “self” in the
project of democratic self-government.

The popularity thesis (“popularity™ referring to the condition or status of be-
ing a people) does not claim that peoples are just like persons. But it does as-
sert that there is such a thing as a people, that a people exists over time, and
that it must be recognized as a collective subject for some political purposes.

Une could object to this thesis on a number of grounds. The word “people,”
it might be said, is pure reification except when used as the plural of “per-
son.” Or the only proper subject of self-government is the individual. Or even
if popular self-government were an admissible concept, it would not apply to
LS. history, because Americans cannot be said to make up a single people,
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and surely the Amernican people that made the Constitution cannot be said 1o
be the same people as the one that exists today.

These are serious objections, one and all. To say that the Constitution’s le-
gitimacy depends on rejecting them hardly offers a refutation. But it is so. If
the Constitution legitimately binds us today, it does so insofar as we are mem-
bers of the same people that gave itself this law.

Doubtless the idea of a people persisting over time romanticizes. But so
does the idea of a person persisting over time. Without even attempting to ar-
gue for the thesis here, 1 will say only that, ultimately, [ don't think the obsta-
cles to regarding political communities as persisting agents over tme are
greater than the obstacles to regarding persons as having a persisting identily
over time. What must be avoided at all costs is the notion that we are speak-
ing here of a “collective will,” an “organic™ group, a “moral person” whose
identity, once established, would transcend and supplant that of its consti-
tuents. What must be avoided is the old duality in which we are asked 1o view
a people as either a sohd particle of personhood {with a will of 1ts own) or else
an epiphenomenal wave (in which case the real entities are the “atomic™ indi-
viduals).

This is the duality in which the feckless quarrel between liberalism and re-
publicanism runs its entire course. Liberalism believes in individuals and in-
sists that the very idea of collective subjectivity threatens individoality,
whereas republicanism behieves in the political nature of human identity and
nsists that the very idea of individuality threatens community. But both par-
ties agree on the need to choose between these two poles of subjectivity in
thinking through self-government. Either self-government must consist of
government by a “common will™ or else self-government must exclusively
be a matter of each individual governing himself.*® Can we never move be-
vond this outdated political physics?

The idea of recogmzing the agency of both peoples and persons in self-
government could be put as follows. Humans cannot meaningfully achieve
self-government as individuals. Not because our identity is essentially com-
munal, rather than individual, so that self-government could intelligibly exist
only at the communal level. The reason is simpler. We live in societies. We in-
teract. If the basic rules and long-term consequences of these interactions are
to be governed at all, they must be governed by law, No individual but a king
(and perhaps not even he) can live under law of his own making. But a polity
can live under law of 1ts own making. In this simple but decisive sense, self-
government is attainable for individuals only through their membership in
a political commumity that gives itself its own law, At the same time, self-
government 15 not attained for individuals, but obliterated, if the law prohibits
them from exercising their own capacity for self-life-writing.
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But what is a people? How are we to understand popularity in a way that
does not make the subjectivity of a people exclusive of or antithetical to that
of individuals? Suppose we just say that a people consists of the set of per-
sons who are members of a particular society, and suppose we define a soci-
ety as a set of persons living under a particular political-legal system, (This
means that citizens of the United States are to be differentated from Canadi-
ans not by reference to some umquely American (as opposed to North Ameri-
can) values or attributes, but by reference to the legal boundary between the
two countries. It also means that there may be subpeoples within a larger. na-
tional people, because there may be subsidiary pohitical-legal systems within
a larger one.) Because this people 15 not imagined as some sort of organic
body in mystic terms, we need not attribute 1o it any collective will. But this
people would be romanticized just enough to imagine it as capable of having
commitments. This capability would only mean, however, that the persons
who are members of this people are able to share in great numbers important
convictions on the basis of which they are prepared 1o act. These convictions
can be the basis of popular commitments.

I will not try 1o defend this notion of popularity here (even though [ recog-
nize that saying a little about matters such as these is probably worse than
saying nothing at all). Instead. having raised the subject of popular commit-
ments, let me turn to the second thesis of democracy as demo-graphy:

(2} The Commirment Thesis. Self-government 15 achieved not
when a self is governed by its own will or consent, but when a self
lays down and lives up to its own commitments over lime,

The significance of the commitment thesis lies in recognizing commitment
as a moral or normative operation that 1s profoundly different from the clas-
sically hiberal operations of consent or choice. The latter are the proper nor-
mative operations if the agent’s normatve authority over himself (lus abil-
ity to bind himself) 1s to be crystallized in the exercise of a single moment’s
will. {As a result, consent and choice necessarily call up an endless conflict
among past, present, and predicted will.) By contrast, commitment is the nor-
mative operation a temporally extended subject engages in when, without en-
tering into an agreement with another, he imposes temporally extended ob-
ligations on himself. Here are some of the differentiating characteristics of
commitment.

An act of consent or will 15 completed at a single moment, but a commit-
ment is pot made at any particular moment. It takes time 1o commit oneself.
Saying that one is committed (o something — even saying it sincerely, even
saying it in writing, even promising it — doesn’t make 1t 50, One can decide 10
commit oneself at a given moment, but being committed requires more.
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Every commitment requires al a minimum a commitment of time: a commit-
ment of some portion of one’s precious time on earth,

The obligations perfectly entailed by an act of consent or choice are in
principle reducible to those the self intends to be imposing on itself. To the
extent that we hold a consenting party to a nonintended obligation, it 1s erther
because we have implicitly moved from the domain of consent to that of com-
mitment or because we are appealing o other, nonconsensualist grounds: re-
liance, assumption of risk, public policy, and so on. A commitment, by con-
trast, is always an engagement not only with an uncertain future, but with an
object at least mn part external to self: a principle, a relationship, an institution,
a cause, a goal. The object of the commitment will have its own, independent
requirements.>® And although these requirements will invariably be subject to
interpretation, the obligations of a commitment cannot as a result be mea-
sured by or reduced to a mental state of the committing party at any particular
time — past, present, or predicted. Interpreting a commitment cannot be re-
duced to a determination of intentions. To live up to a commitment, one can-
not ask merely: What did I intend at the moment when I made this commit-
ment (or what do 1 will now, or what will 1 will at some pn::iic'lud moment )’

On the other hand, the obligations of a commitment are not to be regarded
as purely external either. Interpreting a commitment is not only a matter of
thinking through the requirements entailed by the object of the commitment.
One must also think through: What am f committed to in being commiited to
this object? For one person’s commitment to a principle, a purpose, a relation-
ship, and so on may be different from another’s. At stake in interpreting a
commitment 15 an interpretation of one’s own life: a re-collection of one’s
temporally disparate experiences.

Finally, we can know the entalments of our commitments only by living
them out. We cannot know in advance what our deepest commitments will
turn out to require of us, This 1s s0 because with principles, institutions, rela-
tionships, or other objects of deep commitment, moral knowledge requires
more than speculation. It requires a period of living with and living under.
Those, for example, who memonahzed the U.S. Constitution’s commitment
to the equal protection of the Jaws could not know in advance what all the
requirements of this principle would be, precisely because no one then had
ever lived with or under it. What they did know — and what can never be for-
gotten — will be considered shortly.

The combination of the first two theses produces a third:

{3) The Constitutionalism Thesis, A people attains self-govern-
ment not by perfecting a politics of popular voice, but by way of
an Inscriptive politics, through which the people struggles
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memonialize in foundational law, and o live out over tme, its
own foundational commitmenis.

For a people to be self-governing, there must be more than a politics per-
mitting citizens to give voice to their will. There must be an inscriptive poli-
tics at the foundation of the legal order. This inscriptive politics would in-
clude mstowmnons through which the polity could memonalize, preserve,
interpret, enforce, and rewnte its fundamental political commitments over
time. The first freedom of a self-governing people is not, therefore, the free-
dom of speech. It is the freedom to write: to give oneself a text. A fully self-
governing people must be the author of its own constitution.

If constitutional law embaodies this inscriptive politics, then there is no
countermajoritarian difficulty. Why? Because the countermajoritarian diffi-
culty 18 more (it must be more) than a claim that judicial review sometimes
produces countermajoritanian results. The difficuliy referred to is not counter-
majoritarianism as such; the difficulty, as Bickel observed, is that this coun-
termajoritarianism makes constitutional law “undemocratic.” 7 It makes con-
stitutional law “a dewviant institution™ in “American democracy.”** The
countermajoritarian difficulty, in other words, 1s a formulation of the antithe-
515 between constitutionalism and democracy with which speech-modeled
thinking begins. It holds only if democracy 1s equated with some version of
present-tense, speech-modeled self-government. But written constitutional-
ism is not antithetical to democratic self-government. It is democratic self-
government, over time.

To illuminate the view 1 have just outlined, let me point out ditferences be-
tween it and some of the prominent, prevailing efforts within constitutional
thought to conceptualize written constitutionalism within a democratic polity.
To begin with, the demo-graphic perspective explains originalism’s utter fail-
ure. Originalism seeks to reduce the nation’s temporally extended commit-
menis to a moment's act of will; it seeks to read the written Constitution as an
expression of popular voice. By contrast, processualism {which invites us to
understand constitutional guarantees as the necessary conditions of the pro-
cess of forming and effectoating presens popular will) fails 1o caprure the his-
toricity of constitutional law. On the processualist view, all constitutions
ought to provide the same rights; the particular constitutional struggles of a
given nation’s history are incidental. Processualism has no place for a politics
of constitution-writing or for the substantive constitutional commitments that
emerge from it,

One account that does capture the importance of constitutional politics and
constitutional history is Professor Ackerman's, which brings back a much-
needed emphasis on higher lawmaking into American constitutional
thought.* But Ackerman still conceptuahizes this higher lawmaking in terms
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of time-punctuated moments (“constitutional moments”™)*! and hence in terms
of the model of speech. What results is an insistence on popular will and
voice®™ that culminates in a stunning disparagement of constitution-writing
and constitutional text, The “commanding voice of the People™ 15 s0 tn-
umphant here that Ackerman ends by arguing for constitutonal amendments
never written or enacted, which have (apparently) superseded provisions that
a less rigorously speech-modeled reader might have supposed were sull part
of the operative text.™

Ronald Dworkin, important as he has been to jurisprudence in general, has
not yel been as influential in the domain of constitutional thought. Never-
theless, his approach has the virtue of capturing the normative openness of
constitutional law and of avoiding fixation on any particular moment of dem-
ocratic will. Dworkin’s constitutionalism, however, is so systematically ahis-
torical that it is almost atemporal. Indeed, with the exception of those few still
openly advocating natural law, Dworkin’s constitutionalism comes closest to-
day to the wholesale flight from temporality mentioned earlier. For him, con-
stitutional rights are those rights that a philosopher-god would announce 1if
called on to make the Constitution the morally, legally, and politically best
constitution it could be.® Demo-graphy is (if only just slightly) more modest.
It insists that the Constitution be understood and preserved as the law that a
particular people, with a particular history, gave itself — whether or not this
makes the Constitution the best it could be. These remarks return us to the
problem of interpretation.

C. Interpretarion: The Paradigm-Case Method

If we took the demo-graphic view of the Constitution, what would our inter-
pretive method look like? I will call demo-graphic interpretation reading the
Constitution as written.

Here are the constraints: Reading the Constitution as written (resting on a
theory of self-government through exercise of the freedom to write) must take
text seriously. More than this, it must give a prnivileged position to the
“Founding™ in the following sense. It must give privileged significance to the
particular, historical struggles of constitution-writing on which demo-graphy
depends and with which it begins. In some special, privileged fashion — which
we will have to specify carefully — reading the Constitution as written must
preserve our constitutional commitments as the original commitments the
people gave itself. On the other hand, reading the Constitution as written can-
not reduce constitutional meaning to the democratic will of the “founding
moment” or any other moment — past, present, or predicted. For that would
destroy constitutional law’s claim to legitimate authority, by subjecting a tem-
porally extended people to the (putatively) democranic will of a given mo-
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ment. A commitment, as we have seen, if it is to be honored at all, must be
honored even though what it requires is contrary to the will of the committed
party at any particular moment. To read the Constitution as written, then, is to
honor the constitutional commitments the United States gave itself n its ac-
tual, historical struggles of constitution-writing (there can be no recourse here
to nmeless or pre-political nghts), while never reducing these commitments
to the democratic will of any particular moment. How can this be done?

There is an interpretive method that satisfies these requirements: the para-
digm-case method. It may or may not be the only way to read the Constitution
as written. But if constitutional method does not at least look greatly like the
method | am about to describe, it is difficult to believe that the requirements
specified earlier will be fulfilled.

In the paradigm-case method, the initial question in interpreting a constitu-
tronal rnight 15 always this: What are the core historical applications of this
right? In particular, what were the abuses of power that those who fought
for this right fought most centrally to abolish? This is & question of fact, and
it will in general be an answerable question of fact. If we inguire into the
general principles originally understood to lie behind a constitutional pro-
vision, we may find vast disagreement. If we inquire into the original (rati-
fiers') intent concerning most of the myrniad specific constitutional controver-
sies that anse today, we are likely to find no answer at all. But we are much
more likely to find positive answers 1f we ask instead, Was there a set of core
applications of this right, were there circumstances to which all or almost all
of those who fought for this right would have agreed that it applied, were
there one or two or three prohibitions that they would have overwhelmingly
agreed on?

These core applicanons are a constitutional provision’s foundational para-
digm cases. They are inviolable, because they define the provision. They cre-
ate the paradigm(s) through which it is to be interpreted. Any interpretation of
a constitutional right under which the right would not prohibit the core abuses
it was enacted to prohibit is categorically wrong.

Why? Suppose that Mississippi passed a statute barring blacks from serv-
ing on juries or making it a crime for blacks to behave insolently toward
whites, And suppose the Supreme Court upheld this statute, changing iis
equal protection framework to require only that legal classifications be ratio-
nally related to legitimate state interests. What is so wrong with the Court’s
decision? What entitles us to say categonically that the decision 15 a constitu-
tional outrage?

Well, one thing we could say is that the Court’s decision is indefensible on
its own ierms (and therefore hypocntical, urational, eic.). There is no con-
ceivable legitimate state interest, we might say, to which Mississippi’s statute
could possibly be rationally related. But suppose Mississippi offers empirical
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proof that discriminating against blacks in this way will on the whole create a
net gain in overall social wtility. Is increasing social utility an illegitimate
state interest? Does the Mississippi statute stand or fall on the correciness of
the state’s empirical claim?

Another thing we might say 15 that the Mississippi statute flies in the face
of contemporary national norms. But would this response mean that if enough
states passed the same law, then it would be constitutional (or less categori-
cally unconstitutional)? Does 1t mean that if Congress passed the same law,
the federal statute would not be (categoncally) unconstitutional 756

Shall we say, then, that the Court’s decision is categorically wrong becaunse
it contravenes original intent? The Court's decision certainly does depart
from the original understanding of the Fourteenth Amendment, but if modern
equal protection doctrine is not to be rejected wholesale, that fact alone can-
not be enough to reject what the Court has done. For the Court's desegrega-
tion decisions also departed from the original intentions, and so did the
Court’s decision to sirike down sex discrimination under the equal proiection
clause. If Missigsippi’s hvpothetical statute is categoncally unconstitutional,
it had better not be because Mississippi has not obeyed the original intentions
underlying the Fourteenth Amendment.

But perhaps someone dedicated to justice-based constitutional interpreta-
tion (Lawrence Sager, Chapter 6, this volume, provides an excellent illustra-
tion) will have a very different answer. “The Mississippi statute 15 grossly un-
just,” he might say, “regardless of original intentions and regardless of where
the nation currently stands on the issue. That is why it is categorically uncon-
stitutional.” But not everything unjust {as even Professor Sager acknowl-
edges) violates the Constitution. “All the same.” it might be said, “the ques-
tion posed was “What is so wrong with the Court's decision?’ and the correct
answer (o that question is that the decision 13 monstrously unjust.”

Putting the wrongness of the Court's decision on thas footing alone 1s not
satisfactory. It misses the fact that the justices have violated a primary duty of
constitutional interpretation. The justices have done something not only un-
just, but interpretively illegitimate: They have allowed a state to do exactly
what a state was supposed 1o be prohibited from doing as a result of the enact-
ment of the Fourteenth Amendment. They have in one stroke of “interpreta-
tHon” excised from constitutional law the heart of the struggle that culmimated
in the Fourteenth Amendment. They have erased the American people’s ac-
tual, historical act of constitution-writing through their putative interpretation
of the constitutional text.

On what basis do | say so? The Southern black codes — imposing certain le-
gal disabilities on blacks alone, including precisely the kind of provisions
reenacted in Mississippi’s hypothetical statute — were the Fourteenth Amend-
ment’s paradigm cases. They were the core abuses the amendment was en-
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acted to abolish. This is what entitles us to say categorically that the Court's
decision was wrong, no matter what one’s ideology, no matter what views of
Justice one holds, no matter what position a current national majonty takes.
Black codes are in this sense definitive of the Fourteenth Amendment. If it
means anything, the Founteenth Amendment means that such laws are uncon-
sttetional. Paradigm cases, we mught say, represent facts about constitutional
meaning, facts that precede all interpretation. Judges are without anthority to
“interpret” a provision of the Constitution contrary to its paradigm cases.
Judges who do so have not mterpreted the Consutution at all; they have
rewritten or unwritten it.

This is not originalism. Core foundational prohibitions are privileged. but
the original understanding is privileged no further. Deciding on everything
else (beyond the paradigm cases) that the Fourteenth Amendment may or may
not prohibit remains a matter of interpretation. For example, even if every
framer and ranfier of that amendment intended it to permit race-segregated
schooling, Brown v. Board of Education®’ would be nonetheless defensible.
For the paradigm cases of a constitutional right consist (as already stated)
only of that which the right was intended at its core to prohibit. The original
understanding of what a constitutional right permitted has no such founda-
tional standing.

Why exactly 1s the intent to prohibit privileged in this decisive way over
the intent to permut? Constitutional law begins with constitution-writing, and
the latter begins with a never-again. When a rnight is written, the constitutional
change that occurs does not consist of setting in stone the power of govern-
ment 1o do this or that. Such a commitment to governmental power 15 per-
fectly possible; the United States Constitution contains many power-granting
provisions. (I will return to them in a moment.) But a commitment of power
to a particular governmental body is not what is effected by a constitutional
right limiting that body’s actions. The constitutional change effected by a
right consists, rather, of setting in stone what some actor or actors shall never
do again. “This shall occur here no more™ is the meaning of a constitutional
right. Reading the Constitution as written requires that the core of this never-
again — written, perhaps, in blood — must always be honored. To be sure, if the
legitimate authority of constitutional law hung on the consent of the gov-
erned, there would be as good a reason to preserve the original understanding
of what a right was to permir as there would be to preserve what the right was
to prohibit. But commitment is not consent. Those who make commitments
may always be in for more than they originally foresaw.

To repeat, commitments come fully into being only as they are lived out.
Their true entailments cannot be known by ex ante or a priori philosophizing.
One can know them only by living with or under the principles, institutions,
or whatever else one has committed oneself to. | have already observed one
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reason for this: the necessity of lived experience for the moral knowledge of a
commitment, The other reason is the human capacity for hypocrisy and ration-
alization. Moral astigmatism is general in man. We all know what it is to de-
cry injustice in a neighbor’s house, while failing to observe the same 1mjustice
at home. But when that neighbor’s injustice is given a name and when its abo-
lition is commutted to writing, there can only be a short ime before what has
been invisible begins to demand recognition. Time has a way of embarrassing
those of vs who proclaim dedication to a principle. It has a way of revealing
our shortcomings — and as a result, of making it possible for us to be truer to
our commitments.

Thus, the original mtent to permit can never be accorded foundational sta-
tus in the mterpretation of a constitutional right. A commitment to a pnnciple
of justice or liberty 15 a commitment to see that principle through, even if it
requires one to give up practices that seemed perfectly reasonable, perfectly
natoral, at the nme one embarked vpon the commitment. No matter how
widely held, and no matter how intensely felt, was the original understanding
that the Fourteenth Amendment permitted discrimination against women, this
understanding deserves no deference in Fourteenth Amendment interpreta-
von. It was an instance of a failure to live up to principles, just as slavehold-
ing was for those who subscnibed to the Declaration of Independence. What
else a nghi prohibits {beyond iis core applications) 1s a matier of interpreta-
tion, reserved for the future to decide.

[ have so far been referring to the foundational paradigm cases: those that
actually motivated the struggles of constitution-writing. Supplementing the
foundational paradigm cases are additional ones established by precedent.
The paradigm cases set up by precedent can be of greater or lesser en-
trenchedness. They can even attain coequal status with the foundational para-
digm cases, but they can never attain a higher status.

The case-by-case work of constitutional interpretation consists of formulat-
ing and applying principles and rules of application that capture the paradigm
cases. This means three things. First, these principles and rules must cover - be
consistent with — the paradigm cases.*® Second, they must explain the paradigm
cases as cases of the actual texmal proposition. (The following mule for equal
protection law — any state statute that singles out blacks for adverse treatment is
unconstitutional as long as it was passed by a state below the Mason-Dixon
line — would cover the paradigm cases, but would not capture them as cases of
the prohibition set forth in the text.) There must, in other words, be a returmn 1o
the text in the effort to formulate principles and rules of application on the basis
of paradigm cases. Interpretation must always make sense of the ext; it must be
consistent at a minimum with the words used. The retum to the text may not be
a stringent requirement, but it is not toothless. Current Eleventh Amendment
law, for example, covers the paradigm cases but fails the return to the text.®
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Finally, not only must interpretation be consistent with the paradigm cases,
it must take its shape from them. They must be at the heart of the constitu-
tional rules and principles. just as they were of the constitutional enactment
iself. In other words, rules and principles of application must emerge from
consideration of what the paradigm cases stand for. Interpretation must an-
swer the guestion of what 1t means for the nation to be commitied to these
paradigm cases.

With respect to constitutional grants of power (as distinct from rights). the
only difference in interpretive method is that here the paradigm cases consist
of that which the constitutional provision was centrally intended to permir.
The reasoning is the same. The constitutional change effected by a power-
granting provision is to establish permission for some actor or actors to do
something. Hence, the paradigm cases of this constitational transformation
are the core cases of what was to be permitted. What else the grant of power
allows is a matter of interpretation.

Perhaps it will be objected that rights and powers differ in a critical respect
that has not been accounted for. A right does not grant government any power
whatsoever. Constitutional rights do not in any way expand or create govern-
mental power; they merely limit powers already there. But the reverse (it
might be said) is not true of powers. The enumeration of Congress’s powers,
in particular, was specifically and centrally intended to limit governmental
power even as it created such power. Constitutional grants of power therefore
have a double function — to permit and o limit — whereas the function of con-
stitutional rights is solely to limit. It follows that the distinction between pro-
hibitory and permissive mtention cannot apply to powers as it does to nghis.
In the case of powers, paradigm cases of the intent to prohibir must be recog-
nized as on a par with paradigm cases of the intent to permit.

But 1t 18 not true that grants of power have a double aspect not present in the
case of nghts. Commitments of power and commitments to rights share the
identical logical and normative structure. To be sure, those who framed and
ratified the Constitution’s grants of congressional power centrally intended
these powers to be limited in scope. But those who framed and ratified the Bill
of Rights also centrally intended them to be limited in scope. A right in the Bill
of Rights of universal scope would have been as utterly unthinkable as a uni-
versal grant of power in Article [ (indeed, it would have been more so).

Moreover, constitutional permissions (grants of power) and limitations
(rights) are egually subject 1o shortsightedness, If we commit ourselves 1o a
particular institution, how do we respond when that institution makes a claim
on us that extends beyond the reach we supposed it originally to have? Of
course, we may always repudiate the commitment, but if we want to take it
seriously, we cannot unreflectively hew to our onginal understanding of the
institution’s role in our lives. Rather, we will confront a question of inierpre-
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tation, which will in turn depend in an important way on the experience we
have had of living under that institution. In resolving this question of interpre-
tation, when we reflect on the essential or paradigmatic kinds of ¢laim that we
permit the mstitubion to make on us, we may find that, properly undersiood,
our commitment extends bevond our original understanding, imposing on us
obligations both onerous and unexpected.

Consider the power granted 1o Congress under Article 1 to regulate com-
merce among the states. It was surely a clear and central understanding of
most of the founders that this power did not permit Congress to ban slavery.
Modem commerce clause doctrine, however, permits Congress to regulate
employment and labor relations within the states. 1s modern doctrine wrong
because it countenances exercises of congressional power clearly understood
in 1789 to be bevond Congress’s reach?

Some believe the answer to this question is yes. Justice Thomas so indi-
cated in a recent opimion.™ Others have said that the ant-intentionalist aspect
of modern commerce clause doctrine (its permitting what was clearly under-
stood onginally to be prohubited) may not make modern doctrine wrong, but
at least requires us to regard modern doctrine as an example of constitutional
amendment through transformative judicial optmons.”!

The paradigm-case method rejects both these conclusions, Interpretation
15 no more bound by the original understanding that the commerce clause
would not permit Congress to regulate slavery than it is bound by the original
understanding that the equal protection clause would not prohibit a state from
banning women from the professions. To vest a central government with the
authority to regulate commerce (even “among” states) is an awesome com-
miiment of power. It is a commitment that, consonant with its paradigm cases,
can quite properly be found to reach beyond specific late-eighteenth-ceniury
expectations.

Obviously 1 am not saying that it 1s somehow impossible for constitution-
makers to put an exercise of power outside the national government’s reach.
Far from it. All they have to do is commit that limitation of power to writ-
ing.” All the United States has to do, in order to vest the states with a sub-
stantive domain of exclusive power, is to commit itself io this power in writ-
ing. It never has.™ Any substantive commitment of exclusive power 1o the
states would require judges to preserve the paradigm cases of that commit-
ment, prohibiting Congress from trespassing on the paradigmatic instances of
state power. Bul in the absence of such a substantive commitment to exclu-
sive state power, when judges interpret an Article | grant of power such as the
commerce clause, they appropriately shape their rules and principles of appli-
cation around what Congress is permitted to do under that clause (by refer-
ence to the foundational paradigm cases and to the precedent, at least if the
precedent is not itself in question).
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That is an outline of reading the Constitution as written. Its method de-
mands and leaves considerable room for normative judgment in constitutional
law. The paradigm cases will very rarely dictate a single possible set of prin-
ciples or rules of application. They can be expected to rule out a great number
of potential interpretive solutions, but they cannot generally be expected to
rule in only one. As a result, judges will be obliged to consider a wide vanety
of factors — ranging from justice in the largest sense to administrative work-
ability — in deciding among competing alternatives. A greal deal will depend
on the judges’ constitutional instincts: their ideology. their sympathies, their
qualities of feeling. Ultimately, however, the question judges must answer is
interpretive: They must offer an interpretation of why a particular historical
struggle merited a constitutional transformation. Implicitly or explicitly, their
answer to this question will determine the shape of their constitutional adjudi-
cation.

1V. Conclusion

Hlustrating how the paradigm-case method applies 1o concreie constitutional
debates would be the best way to explain what in practice | mean by reading
the Constitution as written. But doing so would require entire essays. The in-
terested reader can find one such illustration elsewhere:™ others are forth-
coming.

Let me conclude nstead with a word about constitutional amendment.
There has never been a very good explanation in principle of a supermajori-
tarian amendment process. There are splendid pragmaric explanations — orga-
nized around the need for long-term stability — but no one has ever quite man-
aged to explain why, if a political community is to govern itself, past-enacted
law can deny to a current majority of voters, but grant to a supermajority, the
right to alter or abolish that law as it pleases,

Demo-graphy can. If a majority could for one sublime moment have its
way on all things - so that the perfect Rousseauian moment were attained,
with complete agreement between present popular will and the exercise of
state power — self-government would not have been achieved. A people is al-
ways free to tear down its monuments and repudiate its prior commitments,
But a people does not attain political freedom by exercising this freedom to
repudiate. Self-government takes time. Supermajoritarian requirements exist
to ensure that when a people sets down foundational commitments, it does so
through a process that ensures that the people is prepared to live by them for
some extended period of time,

If written constitutionalism, together with its amendment process, were un-
derstood in the temporally extended fashion described here, we would be
obliged to start thinking about self-government more historically than we do
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today. Indeed. we would be obliged to think differently about “thanking his-
torically,” with far more emphasis placed on authorship of the future. What
ambitions, other than enhancing the usuval economic indicators, do we have
for our polities over the next fifty years? Over the next five? As the millen-
nium breaks upon us, we find ourselves with unprecedented power to make
our socieries embody our dreams — if only we had dreams, Self-government
requires an active, affirmative engagement with the future, despite all the
risks that such engagements entail. We must commit ourselves to be free.
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recogmizes. See Dworkin, supra, note 15 a1 49 (“[A]ny adequate account of inter-
pretation must hold true of itself™). He apparently thinks that this requirement ex-
hausts the self-referentiality problem. [t does not.

See, e.g., id. at 53 (“Understanding another person’s conversation reguires using
devices and presumptions, like the so-called principle of charity, that have the ef-
fect in normal circumstances of making of what he says the best performance of
communication it can be”™), 63 (the possibility that interpreting “social practices™
might properly consist of determining actual intentions of participants is “ruled out
by the intermal structure™ of the practice, within which “the claims and arguments
participants make, licensed and encouraged by the practice, are about what i
means, not what they mean”) (emphasis in original).

For a very good example of this line of reply, see Larry Alexander, All or Nothing
af ALY in Law and Interpretation 357, 362 n. 12 (A. Marmor, ed., 1995).

Fish, supra, note 13 at 185 (original emphasis in the first case, added in the second).
Id.

Robert Bork, The Tempting of America 1434 (1991).

Id. The first half of Bork's book is an effort 1o show that constitutional interpreta-
tion has been significantly antioriginalist from just about the beginning. It is not
clear to me why, given this showing, constitutional law itself does not count as a
sufficient counterexample to the assertion that the meaning of law is necessarily
the originalist meaning. | would be surprised to learn that the United States had
never had any constitutional law, but evidently it must be 50,

Charles Black, The People and the Courr 182 (1960).

See Herbert Wechsler, Toward Newtral Principles of constitutional Law, 73 Harv.
L. Rev. | (1959). For Bork's use of Wechsler, see Bork, supra, note 9.

Id. at 12, 19 (emphasis added).

Id. at 16, 19.

See, e.g., Casey v. Planned Parenthood, 505 U.S. 833 (1992); Robert Post, Consti-
tutional Domains ch. 1 (1995); Antonin Scalia, The Rule of Law as a Law of Rules,
36 U, Chi. L. Rev. 1175 { 1989).

Joseph Raz, The Morality of Freedom 262 (193],
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40 Joseph Raz, The Authoritv of Law ch. 9 (1979). Raz himself believes that his ac-

41

42

43

45

count of law generally warmrants intentionalism. This is, [ think, a point he may
wish to reconsider. Raz may have an argument for individuals to follow legislative
intent, but within Raz's framework judges do not seem at all forbidden (they may
even be required) to come to their own best judgment of how the parties before
them ought to act, according (in Raz’s special use of the terms) to the reasons ap-
plicable to those parties. {The guestion would be whether judges could do so better
than could the legislature, which is presumed to be able o do so better than could
the individuals themselves.) Cf. Andrei Marmor, Interpretation and Legal Theory
176-84 (1992) (arguing that Raz's account warrants intentionalism in some but
not all contexts). But if Raz's account of law does not warrant an open-cnded
“right reason” style of interpretation, it is sufficient for present purposes to ob-
serve that others” (say, Dworkin's) would,

See Robent H. Bork, Slouching Towards Gomorrah: Modern Liberalism and
American Decline 117 (1996).

McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819) (original emphasis) (Mar-
shall, C. 1.).

lean-Jacques Rousseauw, On the Social Contract, or Essay aboul the Form of the
Republic (Geneva Manuscript), in On the Social Contract 157, 168 (R. Masters,
ed., J. Masters, trans., 1978).

See Bickel, supra, note 3 at 16-18 (constitutional review “thwarts the will of rep-
resentatives of the actual people of the here and now™; that is why constitational
law can be called “undemocratic”™).

This usage cuts across such dividing lines as republican, liberal, or fascist. Thus,
Rousseau insisted that a people could not be free unless it spoke a “tongue™ with
which one could “make oneself understood o the people assembled.” Mill warned
that popular assemblies ought not to try to “govern and legislate.” but to do only
what they were properly constituted to do — “1alk.” And Carl Schmitt wrote that the
“natural way in which a People expresses its immediate will is through a shout of
Yes or No by an assembled multitode.” (For citations and further examples, see
Jed Rubenfeld, Reading the Constitution as Spoken, 104 (Yale L. J. 1119, 112334
|1995].) These statements are not merely metaphoric. In every case, acts of speech
— literal acts of speech — are said 1o be the necessary, proper, or natural medium of
popular will formation and will expression.

Consider these remarks from the definition of democracy in one venerable text-
book:

[Tlhere must necessarily be some formula or mechanism for the making of decisions or the
selection of policies. In a democracy this formula is majority rule, . . . But democracy has to
recognize that a majority can become a tyranny which may rathlessly destroy the rights of
minorities temporarily at fis mercy. . .. Thus there must be a balancing of majority power
and minority rights. This is the most difficult issue facing any democratic society, . . . For
one thing, there is a certain logical dilemma to overcome here. No political philosopher and
no constitution-makers have ever quite succeeded in explaining away this dilemma,

R. Carr, M. Bernstein, D. Mormison, R, Sayder, and J. McLean, American Democ-
racy in Theory and Pracrice 29-30 (rev, ed., 1956).
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Jon Elster, Introduction to Constiturionalism and Democracy 1 (). Elster & R.
Slagstad, eds., 1993),

See, e.g., Robert A. Dahl, Democracy and Its Critics ch. 12 (1989); Jirgen Haber-
mas, Aetween Facts and Norms (W, Rehg, trans., 1996); Stephen Holmes, Pas-
sions and Constraint: On the Theory of Liberal Democracy {1995),

See, e.g., John Rawls, A Theory of Justice (1971).

See Griswold v, Connecticut, 381 U.5. 479 (1965); Planned Parenthood v. Casey,
505 U.S. 833 (1992).

The role of past will in originalism is obvious, Past will undergirds the “plain
meaning” approaches msofar as what is sought under the label of “plain meaning™
is the meaning that would have been understood by those who ratified the Consti-
tution.

For the contemporary-consensus treatment see, e.g., Robert Post, Theories of Con-
stitution Interpretation, 30 Representations 13, 30 (1990) (“fendamental ethos of
the contemporary community™), and Harry H. Wellington, Commaon Law Rules
ard Constitution Double Stondards: Some Notes on Adjudicarion, 83 Yale L. ].
221, 3101973) (“commonly held attitudes™). John Ely's Democracy and Distrus
(1980) has been by far the most influential processualist treatment of constitu-
nional law. Ely argues that judicial review draws its democratic legitimacy from its
serving to safeguard the democratic representative process.

Bickel ended that book by calling upon judges to “declare as law only such princi-
ples as will - in time, but in a rather immediate foreseeable future — gain general
assent.” Bickel, supra, note 3 at 239. For an example of a Rawlsian approach to
constitutional law see Professor Michelman's influential Property, Utility, and
Fairness: Comments on the Ethical Foundarions af "Just Compensation” Law, 80
Harv. L. Rev. 1165 (1967).

See, eg., Jirgen Habermas, The Theory of Communicative Action 81 (Thomas
McCarthy, trans., 1987) (a democratic politics must strive toward implementation of a
“common will, communicatively shaped and discursively clarified in the political
public sphere™). For Habermas's own efforts to move beyond the choice between in-
dividual and collective subjectivity, and hence beyond the choice between liberalism
and republicanism, see his Berween Facts and Norms, supra, note 47, esp. 287-314.
See, e.g., John Start Mill, On Liberty 3 (Oxford 1946). Rawls's spectacular The-
ory of Justice, it should be noted, was not a repudiation of these two poles of sub-
jectivity, but an effort to have both at once. For Rawls, each individual is to decide
for himself and yet all are to end by speaking with a single voice. Hypothetical
consent theones of this son either are not consensualist at all or else are another
version of the basic speech-modeled ideal: The ideal polis or town meeting is still
alive, if only in the mind of political philosophy.

Professor Cover made a similar point, also in the context of constitutional law, fif-
teen years ago. Sée Robert Cover, Nomos and Narrative, in Narrative, Violence
and the Law 93, 144-6 (M. Minow et al., eds., 1995).

Bickel, supra note 3 at 17,

Id. at 17-18.

Bickel's version ran as follows: “[Djemocracy does not mean constant reconsider-
ation of decisions once made,” but it “does mean that a representative majority has
the power to accomplish a reversal,” Id. at 17,
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Sec Bruce Ackerman, We the People: Foundarions (1991).

Id. at 51, 262-4,

Id. ar 49, 171 {“rare periods of constitutional creativity, when the People mobilize
and speak with a very different voice™). 183 (distinguishing between politicians
who do and do not “speak”™ in “the genuine voice of the American people™) {origi-
nal emphasis), 264 ("At such moments, the Supreme Court should bend o this
new expression of constitutional will™), 286 (“the living voice of the People™).

Id. at 185,

Professor Ackerman claims that the Constitution was amended some time in the
1930s or 19405 by transformative judicial opinions {responding to decisive elec-
tions ) that codified New Deal pnnciples of activist government and unlimited fed-
eral legislative subject-matter jurisdiction. See id. at 40-57, 105-30,

[ note for the record that Dworkin insists his approach is not open-ended philoso-
phy, but rather interpretation of actual constitutional text and practices. For exam-
ple, judges are not free on his account (he says) o enforce unenumerated rights,
Ronald Dwaorkin, Freedoms Law 80 (1996). But rights that have seemed unenu-
merated to some seem to Dworkin to follow from express guarantees. See id. at
87=107 (defending the Supreme Court’s abortion decisions as an interpretation of
the religion clauses).

The Unmited States Constitution’s equal protection clause applies only to states; the
Court has, however, read an equal protection guarantee against the federal govem-
ment into the Fifth Amendment’s due process clause. See Bolling v, Sharpe, 347
LIS, 497 (1954). But ot should be observed that the Fourteenth Amendment’s citi-
zenship guarantee makes all persons bom in the United States citizens of the
United States, U.S. Const., Amdmt. XIV §1. And the status of citizens may, prop-
erly considered, include a certain right of equal treatment. In any event, for present
purposes, we can put aside questions that might be raised about Bolling.

34T UK. 483 (1954).

Constitutional law has in fact almost always adhered o this cardinal rule. But see
Home Building & Loan Assoc. v. Blaisdell, 290 LS. 231 {1934).

The Eleventh Amendment, enacted in 1798, provides that the federal judiciary
shall have no jurisdiction over suits brought “against one of the United States” -
Le., a state = “by Citizens of another State, or by Citizens or Subjects of any For-
eign State,” LLS, Const., Amdmt. X1, The Supreme Court reads this language to
bar federal jurisdiction over any suit commenced against one of the Umited States
even by citizens of that same state. See, e.g., Seminole Tribe v. Florida, 116 5. Ct.
1114 (1996),

See his concurring opinion in United States v. Lopez, 115 5. Cr. 1624 (1995),

See Ackerman, supra, note 59 at 43-4, 51-2, 2834,

There is no such thing as an unwriten commiiment i writlen constututonalism.
Mevertheless, | believe there is a narmow but important place for unwritien rules of
constitutional law within written constitutionalism. They are to be distinguished
from commitments, however, and they can be legiimately enforced only when
there is a case to be made that they are necessary conditions for the entire project
of written constitutionalism. This is a4 matter worthy of much more attention,
which I cannot devote 1o it here.

With small exceptions, the Constitution's demarcation of the states” domain of ex-
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clusive power is done purely by negative implication. See, e.g., U.5. Const.,

Amdmt. X ("[Plowers not delegated to the United States by the Constitution . . .
are reserved to the States™).

74 See Rubenfeld, supra, note 44 at 1 179-84 (takings clause).
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The Domain of Constitutional Justice
LAWRENCE SAGER

I. The lIdea of a Domain of Constitutional Justice

In this essay | explore the idea that constitutional justice has a domain - a
general area of concern that can be described with sufficient clarity to aid in
understanding the Constitution generally and in resolving more specific prob-
lems of interpretation as well. This could be true in two different senses. In
the weaker sense, constitutional justice would have a domain if we could es-
tablish that the justice-bearing provisions of the Constitution are not appro-
priately understood as isolated dots, but must be interpreted with regard to
each other as a more or less coherent whole; in the stronger sense, we would
conclude that the liberty-bearing provisions of the Constitution not only are
connected to each other in this way, but have some important, nonarbitrary
connection to the role of constitutions in general and to the role of the United
States Constitution in particular. [ will argue for a domain of constitutional
value in this deeper sense.

Whether this is an interesting or even a meaningful question will depend
upon what more general view we hold of our constitutional practice, how we
explain the puzzle of our constitutionalism. My purpose in exploring the issue
15 twofold and reciprocal. First, [ think that the best view of our constitutional
practice makes the question of the domain of constitutional justice salient;
and second, I hope to use the inguiry into the guestion of the domain of con-
stitutional justice as a way of presenting important and interrelated features of
what I take 1o be the best view of our constitutional practice.

Il. Two Accounts of Our Constitutional Practice

The idea that there is a distinct and describable domain of constitutional jus-
tice is more or less congenial, depending on one’s general understanding of
the purpose and nature of the Constitution — more precisely, of the purpose
and nature of our constitutional practice as a whole. That practice includes the
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written Constitution itself, our relatively robust tradition of judicial decision-
making that names the Constitution as its warrant, and our legacy of popular
constitutional decision-making in which amendment has been infrequent and
constitutional language — I refer here to the liberty-bearing provisions of the
Constitution — is typically both general and abstract. It includes as well the
broad acceptance in our political culture of constitutional discourse as a legit-
imate and often preferred means of resolving fundamental questions of politi-
cal justice.

Our constitutional practice concedes authority over an important set of
questions — questions addressing the basic structure of both governmental au-
thority and individual liberty — to an odd, transtemporal partnership. One
partner consists of persons in the founding or amending generations who par-
ticipate in the uiterance of the Constitution’s text. The other partner consists
of political actors — most prominently but not exclusively judges - who par-
ticipate in the interpretation of that iexi. There are familiar reasons for ques-
tioning the credentials of each: The drafting partner most likely comprises
persons who lived a century or two ago, not those of us who soldier on today;
and the interpreting partner prominently features judges past and present,
wise or unwise, most of whom are in any event unelected. Ongoing popular
political processes have their say, of course, but they are largely squeezed
aside: The Constitution is notoriously difficult to amend; and justices of the
Supreme Court often surprise the presidents who nominate them and the sen-
ators who acquiesce i their appointment.

While the sentiment is far from unanimous, many observers of our consti-
tutional institutions are strongly inclined to see the insulation of constitu-
tional judgment from ongoing popular politics as a virtue, not a habihity -
strongly inclined, that is, to credit rather than fault the combined effect of an
obdurate text and a life-tenured judiciary, How can we explain this aspect of
ourselves to ourselves? A satisfactory account of our constitutionalism will be
a crucial term in any thoughtful discussion about the division of constitutional
labor among judges, legislators, and citizens; likewise, it will be essential to
the process of resolving contested readings of the general and specific content
of the Constitution. (By “account,” I mean an understanding of these features
of our actual political life that explains why, if at all, we should regard them
as valuable and how we should shape them to make them as valuable as pos-
sible.)!

We can begin by contrasting two very different sorts of accounts of our
constitutional institutions: historicist and justice-seeking. Historicist accounts
see the content of the Constitution as laid down at identifiable moments in the
past by popular political events of particular sorts, and see the job of giving
meaning to the Constitution as one of recovering or excavating material de-
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posited in these past constitutional moments. Historicist accounts are open to
contemporary reflection on the advantages and limitations of our constitu-
tional institutions, but the normative content of these reflections does not
bleed into the interpretation of the Constitution itself. The only link between
contemporary normative judgment and the protocol of constitutional interpre-
tation recognized by historicist accounts is in this sense self-denying: A his-
toricist might well argue that it is undemocratic for judges to permit their own
vialues or judgments to determine the outcome of constitutional controversies
and that judicial inguiry must for precisely that reason confine itself to the en-
terprise of deciphering past constitution-making events.?

In historicist accounts, constitutional architecture 15 elementary. We can
imagine the universe of possible collective, political decisions. All of these
decisions are in a sense made under the aegis of the Constitution, but most are
commended by the Constitution to various more or less popular political enti-
ties. Some of these entities (like Congress) are created by the Constitution it-
self; others (like the states and their pohitical institutions) are inherted or n-
corporated by the Constitution. Many of these entities are open to change by
other state or federal political processes in ways that are largely unrestricted
by the federal Constitution, In all, most of the matters that attract our collec-
tive attention are left open by the Constitution, and constitutional justice is
nothing more or less than the comparatively small subset of political matters
concluded by the historical Constitution.

For the historicist, constitutional justice comprises just those matters that
the framers (or, somewhat more plausibly, the framing generation) took up
and resolved, and constitutional interpretation is the backward-looking enter-
prise of decoding the text and the circumstances of its authorship to reveal the
meaning lodged there. Constitutional justice picks up and leaves off just as
and because the framers took up and left off, whatever the cause: arbitrary
choice, oversight. political pressure, or simple fatigue. The domain of consti-
tutional justice, on this view, is described by whatever unifying themes we
might or might not be able to extract from a historicist dig into our constitu-
tional past, full stop. Failure to establish the existence of such a domain
would not necessarily be a cause for regret; it would become so only if our
ability to retrieve the message of the past fully and accurately was impeded
by the absence of a grasp of a set of unifying themes. Indeed, from the histori-
cist perspective, the discovery of and reliance upon a domain of constitutional
justice would be somewhat suspect as an abstract intellectual construct capa-
ble of deflecting attention away from the concrete grit of text and history.

But there are good reasons to see the Constitution in terms very different
from the historicist model. The Constitution is not written like a tax code and
has not been interpreted like one. Particularly in its liberty-bearing provi-
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sions, the Constitution offers broad structural propositions and moral general-
ities, and the judiciary has by and large accepted the obligation to fill in these
general stipulations with concrete applications, to fashion workable and de-
fensible conceptions of the Constitution’s moral concepts. To be sure, this
broad concession of responsibility to the judiciary requires explanation and
Justification. But without this understanding of the judicial role, our constitu-
tional practice would make very little sense. If the Constitution were only a
picce of legislation elevated by its status to be primary over conflicting
sources of law, we would have a hard time explaining why one generation’s
legislative impulses should govern persons living a century or two later and
why, further, we choose 1o interpose the effort and imperfection of historical
reconstruction between a people and their laws. On the historicist account,
parliamentary democracy would seem to have considerable advantage over
constitutionalism with its historical encumbrances.

To make sense of our constitutional practice, we have to see ii as justice-
s¢eking — that is, as serving the end of making our political community more
just. Central to our constitutional practice 1s the parinership between the pop-
ular constitutional drafter who typically paints with broad strokes and the ju-
dicial constitutional interpreter* who is concerned with bringing rich content
and close detail to the general principles announced n the text. The jusiice-
seeking view of our constitutional institutions depends upon the belief that
the judiciary — guided only broadly by the text of the Constitution - is a rea-
sonably good guide to the most critical requirements of political justice.* It
bears emphasis that this 15 a pragmatic judgment: The requirements of pohiti-
cal justice are themselves matters of principle and often are best expressed or
reflected upon in abstract terms, but the ability or tendency of real-world in-
stitutions to make decisions in conformity with those reguirements is an ex-
guisitely practical matter.

In the end, confidence in this aspect of our constitutional practice may de-
pend upon an assessmeni of our actual national experience in comparison
with the expernience of other nations. But several features of constitutional ad-
Judication hold out promise ex ante. First, the constitutional judiciary is spe-
cialized and redundant, like a guality-control inspector. Judges are steeped in
the tradition of constitutional discourse, and their job is pointed toward the
evaluation of governmental conduct against the norms of the Constitution.
Second, the coherence-driven protocol of adjudication is well suited to nor-
mative reflection. In the course of deciding a case before them, judges are re-
sponsible to both past decisions and future possibilines; they must test the
principles upon which they are tempted to rely against these other outcomes,
real and imagined. The enterprise of adjudication thus embodies a kind of in-
shtutional reflective equilibration. Third, judges are obliged to give each
other and the broader audience of their opinions reasons for their decisions,
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and these reasons are of a special sort: They are in principle publicly accessi-
ble and publicly defensible; they are exemplars of what some philosophers
have called “public reason.”™ Fourth, these features of constitutional adjudi-
cation are strongly reinforced by the collegial, deliberative nature of constitu-
tional tribunals in our legal system — most particularly, of the Supreme Court
itself. Fifth, constitutional adjudication is reflective of what we might call the
egalitarian logic of democracy: Every claimant before a court stands on equal
footing: the force of her claim is the force of reason - the strength of its con-
nection to an articulated scheme of principle — not her wealth, populanty. or
social stature,

1. The Justice-Seeking Constitution and
the Domain of Constitutional Justice

A. The Moral Shortfall of the Consritution

The justice-seeking account of constitutionalism invites speculation and con-
cern about the domain of constitutional justice. This is so in an obvious sense:
The justice-seeking account recognizes that our constitutional practice is in
important respects forward- rather than backward-looking and that constitu-
tional judges have imporiant contemporary judgmental authority and respon-
sibility; naturaltly, we hope that justice-seeking judges do the best possible job
of fulfilling that responsibility. If the connections among the precepts of con-
stitutional justice, the role of constitutions generally, and the shape and logic
of our constitution in particular can usefully guide their decisions, we obvi-
ously want our judges to have the benefit of that guidance. We hope, in other
words, that our constitutional judges seck and find the boundaries of the do-
main of constitutional justice.

The justice-seeking account calls attention to the possibility and impor-
tance of a domain of constitutional justice in another, less obvious way. Jus-
tice-seeking theorists have the burden of explaining why the Constitution
seems Lo stop so far short of its target. Constitutional law plainly does not ad-
dress all of polincal justice. Consider, for example, these two claims: that
members of our poliical community are entitled to economic arrangements
that offer them minimally decent material lives in exchange for hard work on
their own behalf, and that government is obliged to make reasonable efforts to
undo structurally entrenched social bas against valnerable racial groups and
women. Neither of these principles - the right to minimum welfare or the
obligation to reform entrenched bias - has now or has ever had any apparent
life in constitutional doctrine. This is not hard to explain on the historicist ac-
count: Constitational law runs out because the moral imagination or generos-
ity of the founding and amending generations ran out, and there would be
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nothing more to explain. But if we understand the Constitution to be justice-
secking, then we have o explain how judicial implementations of 1t have
failed o seriously approach — much less secure — what many of us would re-
gard as important and unduckable requirements of political justice.®

The justice-seeking view of the Constitution acknowledges the guidance of
constitutional text, history, and established doctrine, of course, and it might
be in these conventional legal constraints that a partial explanation for the
moral shortfall of constitutional law is to be found. But the sharp refusal of
constitutional law to embrace claims like the right to minimum welfare and
the obligation to reform entrenched bias is too durable, too widely endorsed,
and insufficiently founded on the dictates of text and history to be accounted
for on these grounds alone.

B. Distinguishing Between the Constitution and Its Judicial Enforcement

An important part of the moral shortfall of our constitutional law can be ex-
plained by the gap between the Constitution proper and the adjudicated Con-
stitution, The Constitution 15 underenforced by the judiciary, and for good
reason. Some principles of political justice are wrapped in complex choices
of strategy and responsibility that are properly the responsibility of popular
political institutions. When tangled in principles of this sort, the judiciary jus-
tifiably declines to enforce the Constitution to its full margins and defers - at
least in the first instance - to the political branches of the state and federal
gﬂ\"E]’l’l]’l’lEHl!i.

The right to minimum welfare and the obligation to reform structurally en-
trenched social bias are, in fact, two good examples of precepts of political
justice that are justifiably underenforced by the judiciary. Consider just one
component of the right to minimum welfare, minimally adequate medical
care. Recent national experience stands as a reminder of the questions that
implementation of such a right would entail: What level of medical care is
minimally adequate? How should such care be provided - by general finan-
cial support, single-payer or managed-competition insurance, medical vouch-
ers, or clinics for the poor? What level or levels of government should be re-
sponsible for the design, oversight, and support of the program? How should
the fimancial burden of such a program be distnibuted, and how should the dis-
tribution of this burden be implemented? All of these decisions of strategy
and responsibility remain on the table even after we have accepted the basic
norm of a right to minimum welfare and identified medical care as one of its
critical components.

These are powerful reasons why the judicial enforcement of the Constitu-
tion stops short of affirmative ingredients of justice like the nght to mimimum
welfare and the obligation of government to reform entrenched racial and
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gender bias. They are not good reasons for supposing that the Constitution it-
self — as opposed to the adjudicated Constitution — similarly falls short of ad-
dressing these fundamental elements of political justice. A justice-seeking ac-
count of constitutionalism that acknowledges a gap between the scope of
judicial enforcement and the scope of constitutional obligation can better
serve these distinct conceptual masters than one that insists on linking them.”

Only when we recognize the existence of a gap between the adjudicated
Constitution and the Constitution itself — when we recognize, in other words,
the judicial underenforcement of the Constitution — can we explain a number
of important but otherwise anomalous doctrines and developments. Thus,
while the Supreme Court has never been much tempted to confront head-on
questions of the distribution of material well-being in the United States, it has
for many years been acutely alert to categorical exclusions from educational
opportunities, even when orthodox constitutional doctrine was unavailable to
support its concern; the Court’s insistence that Texas permit the children of il-
legal immigrants to attend its public schools is a striking example of that pre-
occupation.® And thus, while the right to a hearing in noncriminal matters has
not in general been appealing to the Court, it famously recognized such a
right when the claimant’s entitlement to basic welfare grants is at stake,? and
even held that a ten-day suspension from the public schools required a prior
hearing.!* Why these pockets of judicial softheartedness? If we suppose that
there is indeed a constitutional right to minimum welfare, then these deci-
sions make good sense. The right to minimum welfare is not in the first in-
stance judicially enforceable, for the reasons that we have seen; but once gov-
emment has put in place public education and basic welfare problems and
thus resolved the questions of strategy and responsibility that elude judicial
competence, the picture changes. Now the Court can play its constitutional
part by policing these public programs for unjust categorical exclusions or ar-
bitrary individual deprivations."

Or consider another important and apparently anomalous line of Supreme
Court decisions. The Thirteenth and Fourteenth Amendments each confer on
Congress the authority to “enforce this article by appropriate legislation.”? In
the case of the Thirteenth Amendment, the abolition of slavery is commended
to Congress’s enforcement authority; in the case of the Fourteenth Amend-
ment, the salient provisions prohibit states from denying due process or equal
protection. Given the structure of these grants of federal legislative authority,
one might well suppose that the Court’s view of what was barred by the sub-
stantive provisions of the amendments would in tum determine the scope of
Congress’s legislative authority, authority that would largely entail the imple-
mentation of remedial or enforcement schemes. But Congress’s authority
goes considerably further than that. While the Court has held that only inden-
tured servitude as such is directly barred by the Thirteenth Amendment, it has
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also held that the amendment empowers Congress to root out the “badges™ or
“incidents” of slavery, in the name of which enterprise Congress can make 1l-
legal virtually any form of private racial discrimination.'* Similarly, if some-
what less dramatically, the Court has held that, in the name of enforcing the
Fourteenth Amendment, Congress can make illegal conduct that the Court
would approve as consistent with the amendment.’ How are we o under-
stand this rather surprising deference to congressional readings of the liberty-
bearing provisions of the Constitution? Once again, the underenforcement
thesis 15 clanfying. If we recogmize that government 15 constitutionally
obliged by the Thirteenth and Fourteenth Amendments to redress structurally
entrenched social bias against valnerable racial groups and women, we con-
front another constitutional obligation that is encumbered by questions of
strategy and responsibility of the sort that do not sit comfortably with the con-
stitutional judiciary. Under these circumstances, it 1s appropriate for the judi-
ciary to endorse legislative authority to do what the Constitution requires,
even while withholding judicial vindication of the constitutional obligation in
the first instance.

C. The Continuing Need for a Domain of Constitutional Justice

The distinction between the scope of the Constitution itself and the scope of
the adjudicated Constitution explains some of the most prominent lapses in
the moral reach of constitutional law. But even afier we take judicial underen-
forcement of the Constitution into account, there remain good reasons for
supposing that the Constitution 1tself addresses only a subset of justice. First,
a satisfactory account of our constitutional practice must recogmze and re-
spond to our deep commitment to popular political institutions and our
durable understanding that these mstitutions have broad leeway in managing
our political affairs. Second, important to our judgment that there exist consti-
tutional principles that elude judicial enforcement is the existence of trace el-
ements of these judicially unenforceable principles in the ore of otherwise
anomalous judicial doctrine. The right to minimum welfare and the obligation
of redress are in this way embedded in the corpus of adjudicated constitu-
tional law. But there are important elements of full political justice that are
not similarly reflected m the corpus of constitutional law. This is true, for ex-
ample, of economic justice once we leave the narrow compass of the right to
mimimum welfare. Third, our general sense of the realm of constitutional
principle is that it is relatively narrow and relatively coherent as it stands.
This sense survives the addition of important but judicially unenforceable
constitutional norms like the right to minimum welfare and the obligation to
reform entrenched bias, but other possibilities — like the obligation to pursue
full economic justice — seem to fit poorly with the extant mix.



The Domain of Constitutional Justice 243

Very few constitutional observers believe that the Constitution requires
perfect economic justice, whatever that might be. This is no small enclave
around which the Constitution skirts. The area left untouched 15 a catchall that
includes just about every aspect of distributive justice that is not marked by
the extreme and enduring vulnerability of a limited set of victim groups. The
right of minimum welfare and the obligation to redress entrenched bias seem
to fit with the limited set of distributive concerns recognized by the Constitu-
tion precisely because they deal with the extremity of circumstance faced by
the victims of grinding poverty or entrenched bias. Debates on the frontier of
constitutional law - like the question of the rights of homosexuals 1o be free
from discrimination - do not put this basic shape of the Constitution’s con-
cerns at contest; rather, they are debates about whether the circumstances that
surround homosexuality in our culture conform to the limited range of the
Constitution’s concerns, Outside a handful of cases of special vulnerability,
distributional matters of every kind - ranging from the use of one’s land to the
use of one’s time and work in a profession, to the apportionment of taxes and
the disgorgement of public benefits — fall into the capacious, ruthlessly acon-
stitutional category of economic justice. What stops our constitutional tradi-
tion from pressing ahead to some or all of these questions?

It might be tempting to answer that constitutional justice implicates only the
behavior of government and that the salient features of our economic arrange-
ments are private. But, as the Court in Shelly v. Kramer'® famously discovered,
there is a concepiual continuum between that which the state actuvely does,
that which it endorses. and that which it merely tolerates. In economic matters
in particular we understand that the extant distnbution of wealth and opportu-
nity is critically connected to the state’s regime of law, to the decisions explic-
itly or tacitly made by state actors in their solemn official capacities.'® There
are, of course, matters so private that a constitution should protect them from
its own reach as well as the reach of legislation and common-law supervision,
as a matter of justice. This is neither paradoxical nor particularly hard to grasp.
But that is not the view we take of our economic arrangements. Our repudia-
tion of the tradition of Lochner v. New York!” was based not on the idea that
economic transactions are beyond the reach of the state - that would be non-
sense, given the state’s involvement everywhere in commercial affairs — but on
the insistence that the state can pursue a variety of economic approaches and
employ a wide range of economic regulatory mechanisms without transgress-
ing constitutional constraints.

The underenforcement thesis takes us some distance to understanding the
limited scope of the adjudicated Constitution, but this sweeping truncation of
constitutional justice goes considerably further — deeper — than the guestion
of judicial enforcement. We are, therefore, back to the gquestion of the domain
of constitutional justice itself. Indeed, when we recognize that adjudication
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does not exhaust the authoritative reach of the Constitution, the enterprise of
identifying the distinct domain of constitutional justice becomes both more
difficult and more usetul. If the adjudicated Constitution were the whole of
the Consttution, there would be two immediate guides io the boundaries of
constitutional justice: The pattern of adjudication over time would offer a
good picture of this domain for us to interpret; and insights about the limits of
judicial competence would offer a conceptual basis for the drawing of that
domain’s boundaries. When we admit underenforcement into the picture, our
inguiry 15 more difficult. It 1s also more vseful, of course: An understanding
of the reach of constitutional justice will be an important guide to the content
of the judicially unenforceable portion of the Constitution.

[}, The Architecture of Constitutional Justice

All this leaves us with a rather complex picture of constitutional jusiice. Con-
stitutional justice sits between all of political justice, on the one hand, and the
much narrower substance of the adjudicated Constitution, on the other. We
can expect constitutional justice to draw from political justice and to be re-
flected in turn in the substance of the adjudicated Constitution, but it occupies
its own domain, narrower than the former and broader than the latter. The
conceptual boundartes of that domain are the object of our inguiry.

IV. Democratarian Theories of the
Domain of Constitutional Justice

There is a somewhat common modern view of our constitutional practice that
accepts — and, indeed, depends upon - the 1dea that there 18 a domain of con-
stitutional justice of the sort we are after. A number of commentators see the
project of constitutional justice as that of perfecting democracy, of bringing
our public institutions and projects closer to the democratic ideal. These theo-
ries span a substantial range of ideas about just how demanding the ideal form
of democracy is. John Han Ely’s well-known treatment of this theme in his
book Democracy and Distrust'® is often characterized as majoritarian, and in-
deed it does emphasize the procedural dimensions of democracy, especially
freedom of expression and the satisfactory alignment of the franchise,
broadly understood. Even Ely, however, 18 anxious to defend the center-
piece of the Warren Court’s constitutional lessons, the protection of African-
Americans against discriminatory treatment; this important substantive com-
mitment does not comfortably fit Ely's process-based undersianding of the
domain of the Constitution. Sull, Ely’s attachment to process has real conse-
quences n his theory. The possibihity of consttutional independence - for ex-
ample, the recogmition in Grisweld v. Connecticut'™ of a nght to privacy broad
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enough to protect married persons’ decisions to buy and vuse contraceptive
devices — does not enjoy a place at Ely’s democracy-perfecting table. At the
other end of the spectrum is Ronald Dworkin.® His idea of constitutional
democracy is keved to the gquestion of what circumstances make it possible
for self-determination in the personal sense to coexist with self-determination
in the public, democratic sense. The result is an account of democracy that is
broad and encompasses many substantive features, including any aspect of
liberty Dworkin might otherwise be tempted to award constitutional status.
Somewhere between Ely and Dworkin is (or at least at one point was) Frank
Michelman, who argued that some liberties — like the right to pursue one’s
gay sexual orientation openly — are connected to democracy, because they
make it possible for citizens to find and fulfill their true identities and hence
participate more authentically as citizens in the political process.?!

As a corollary to their insistence that the domain of constitutional justice is
confined to the improvement of the conditions of democracy, these theories -
we can call them democratarian theories — claim for themselves a particular
conceptual advantage. They claim to ameliorate significantly, or even elimi-
nate, the tension between our constitutional practice and democracy. If the job
of the Constitution and our constitutional institutions is to improve the cir-
cumstances of democracy, democratanian theorists argue, then they can
hardly be faulted on the grounds that they are undemocratic. Judicial inter-
vention in the name of democracy is pro-democratic, not counterdemocratic.
This putative advantage of democratarian accounts of the Constitution, n
fact, is often offered as an important reason for identifying the improvement
of democracy as the exclusive domain of constitutional justice.

Democratarian accounts have considerable intuitive appeal. They also have
a number of difficulties. We will consider their liabilities first and then con-
sider what sustains their appeal. We can begin by observing that the concep-
tual judo of these accounts, which seem to turn the force of democratic objec-
tions to robust adjudication against themselves, is much overstated. To see
why this is s0, let us consider a spectrum of political states of affairs, running
from a radically deficient state, democratic in form only, at one end to a per-
fect democracy at the other. When the affairs of a political community are
sufficiently close to the awful end of this spectrum, there is little or no reason
to prefer the results from the badly deformed popular process simply because
it has the form of a majontanan institution over the studied judgment of the
constitutional judiciary. Fair enough. But at some point along the spectrum,
moving toward the perfect end. there will be a point where political arrange-
ments satisfy the requirements of what we might call a working democracy:
The franchise is reasonably well distributed, the channels of political expres-
sion are open, and there is no gross distortion of the political process. At this
point, there could be real cost in displacing the judgments of the ordinary po-
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litical process. From this point forward, progress toward perfection is likely
to be controversial among well-intentioned observers. The judiciary may
surely be making what it regards as improvements in democracy, but reason-
able persons may well disagree, and the gquestion will become who should de-
cide what qualifies as an improvement in democracy. Now, the voice of the
people speaking through reasonably well formed popular political institutions
has a claim to authority that cannot be dismissed out of hand.

By most accounts, the United States is a working democracy. The constitu-
tional judiciary plays an important role in our political life as a justice-seck-
ing mechamsm and can be defended — indeed, welcomed - on that ground;
but judicial intervention in the name of the Constitution is not necessarily
cost-free in the way that democratarian theorists suggest, even if the judiciary
confines itself to perfecting the democratic process.

Or perhaps it would be more accurate to say this: If judicial intervention in
the name of the Constitution is cost-free, it is not cost-free for the reason that
democratarian theonsts give. 1 offer this alternative formulation because |
think the view that some cost 1s paid whenever an important public decision s
taken out of the hands of the popular political process is itself doubtful. If a
democratic people live with a set of political institutions and practices that in-
clude a justice-secking constitution and a responsible constitutional judiciary,
it is far from clear that there is even a prima facie cost in terms of democratic
choice, If there is a broad popular domain in which choices are made by rea-
sonably well designed popular political institutions, and a constitutional do-
main in which an imporiant but narrow set of precepts of political justice is
well-tended by a robust judiciary, there may be no such loss. This is a matter
of some complexity, and | do not mean to lay it 1o rest here. The important
point 15 that democratanan judicial restraint 1s not the tahsman. If there 15 a
cost in placing constitutional choices in the hands of the transtemporal part-
nership between founding generations and judges, democratarian restraint
does not cancel i1t alternatively, 1if there 15 no such cost, democratanan re-
straint is not the reason.

By putting so much emphasis on an open-textured concept like democracy
as the lamp for the constitutional genie, democratarian accounts are prong to
distortion 1n one of two offsetting directions. If the concept of democracy is
held stable and relatively narmow, democratanan accounts truncate the reach or
distort the motivaton of constitutional justice — hence, the idea that gays and
lesbians owe their right w live within their sexupal wdentities to their ultimate
service as voters, or even that they have no such right at all. Alternatively, de-
mocratarian accounts can put inappropriate weight on artful understandings of
the requirements of democracy and create the sense that democracy 1s being
used as a shell for claims of justice that belong elsewhere, or at least that too
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much is being made to tum on whether a particular claim of constitutional jus-
tice is inside or outside democracy as appropriately understood.

But democratarian accounts have considerable appeal, and we can leamn
from them. Part of what makes them attractive is the sense, latent in their in-
sistence on democracy as the object of constitutional justice, that the Consti-
tution is meant to prepare the field and set the ground rules for popular poli-
tics, not replace those politics as the primary mechanism of public choice. But
understood in this way, democracy is merely a placeholder for this basic
sense. Even as democraiarian accounts remind us that constitutional justice
should play this general role in our political life, they mislead by equating
that insight with the stipulation that only that which composes democracy 15 a
proper object of constitutional attention.

Democratarian accounts are attractive for two other reasons, both particu-
larly congenial to our inguiry. First, democratarian accounts proceed from a
Justice-seeking view of our constitutional practice: Democracy enters the de-
mocratarian story in the right way, as part of a reflection on the guestion of
what understanding of the hberty-bearing provisions of the Constitution will
best serve political justice; and even comparatively bare-bones democratari-
ans like John Hart Ely insist that there must be considerable room for the in-
dependent, justice-secking judgment of constitutional judges. Second. dem-
ocratanan accounts do not posit arbitrary or happenstantial limits to the scope
of constitutional justice; they point to limits that can be explained with regard
to the Constitution as a whole and, more generally, with regard to the role of a
constitution in a liberty-loving political community. Democratarian accounts
describe and undertake to defend constitutional justice as commited to a sub-
set of the principles of political justice; they point to a domain of constitu-
tional justice in the stronger sense that we named as our goal at the outset of
this inguiry, 2

V. Justifying and Constraining the Disappointments and
Burdens of Membership in a Political Community

A. The Urgent Concerns of the Members of a New Political
Community as a Guide to the Domain of Political Justice

So we turn at last to sketch the domain of constitutional justice. I propose that
we begin by considering what would worry persons like those who shaped the
founding and the refounding (or the completion of the founding represented
by the Reconstruction amendments) of the Constitution — what the most ur-
gent fears of the soon-to-be members of our political community would have
been. This may seem a benign enough starting point, but even this modest for-
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mulation of the question raises some difficulties that we would do well to ad-
dress at the outset.

When we set out to determine the domain of constitutional justice, our in-
quiry straddles the local and the global. On the one hand, we are trying to un-
derstand the Constitution and our constitutional practices, and the question of
the domain of constitutional is in this way inspired by, particular to, and sub-
ject to the limitations of our constitutional experience. On the other hand.
what we wish to know is whether our constitutional commitments connect in
a nonarbitrary way to what makes constitutions valuable to political societies
in general, and what makes ours valuable to us in particular. We can answer
that question (even in its more particularized form) only by making judg-
ments about what makes a constitution valuable to a people like us, who value
the core elements of political justice — to a people, that is, who value democ-
racy. equality, and liberty. A successful account of our constitutional practice,
accordingly, will necessarily draw our attention to universal features of con-
stitutionalism and, it is to be hoped, will inform not only persons interested in
evaluating and shaping our constitutional institutions but those whose con-
cerns are with the direction of constitutional development in other countries.
The local-global dualism of our inguiry is reflected in the form of the ques-
tion 1 have just put, which asks after the concerns of “persons like those who
shaped the founding . . . of the Constitution.”

Asking what would urgently worry persons joining & political community
may seem an oddly constricted and negative lens through which to approach
the question of the domain of constitutional justice. Afier all, people who
form or reform political communities have many positive hopes and ambi-
tions, ambitions for a more perfect — read peaceful and prosperous — union.
They want their government to make wise and decisive choices, to conduct it-
self effectively in international affairs, to manage the domestic economy suc-
cessfully, and so on. All this was certainly true of the persons who founded
our constitutional community. And while their diverse concerns may come
freighted with greater or lesser passion and urgency, there is no reason o sup-
pose that they parked their lesser concerns at the Constitution’s door.

But our concern is with constitutional justice. In general, justice is con-
cerned most clearly and centrally with avoiding various nasty states of af-
fairs — prominent failures to treat individuals and groups fairly. This focus on
the negative, and further on the urgently negative, is especially apt to con-
stirurional justice. Constitutional precepts have to be durable, spare, and ca-
pable of reasonably clear application and judgment; constitutional justice,
accordingly, should narrow its focus to extreme and rather clear breaches of
political justice.

The need for the Constitution to speak with a parsimonious, focused clarity
may not be obvious, especially in a conceptual environment that recognizes
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that the judicially enforced portion of the Constitution does not exhaust the
whole. If we were operating on the understanding that the judiciary 1s em-
powered and obliged to enforce the whole of the Constitution, there would be
a more obvious need for constitutional parsimony, since to place a maitter un-
der the aegis of the Constitution would be to commend it to the authorty of
the constitutional judiciary, and we have already encountered good reasons
for thinking that some aspects of political justice are not well suited 1o judi-
cial enforcement. But we have also concluded that the Constitution reaches
further than its judicial enforcement — why a narrowed constitutional focus
under these circumstances?

There are two important and closely related reasons for maintaining a nar-
rowed constitutional focus. First, while we have been at pains to resist the
democratarian impulse to confine constitutional justice to the limits of a
stipulated conception of democracy, no one can doubt that a comparatively
robust commitment to democratic rule 15 an important part of political yustice
in general and of constitutional justice in particular. Constitutional justice
thus carries the seeds for its own substantive restraint, since the concern for
democracy insists that whatever values of constitutional justice he outside
democracy not unduly congest the field over which democratic choice can
operate.

This concern obviously extends to those political decisions that are prefer-
ence-driven, that is, 10 those questions — like the choice between museums
and playing fields — the best answers to which are constituted or at least in-
flected by the distribution of preferences among the members of our political
community. Less obvious, perhaps, but no less important, the concern for
democratic choice also extends o many questions that are judgment-driven -
questions the best answers to which are constituted by concerns of justice in-
dependent of the distribution of preferences and ideally are chosen rather than
constituted by the weight of popular judgment. For example, decisions about
the environmental legacy of our generation or the perpetuation of the national
debt or the waging of morally contestable wars may be properly understood
as judgment-driven, but they belong to the people, not to the Constitution. It
bears emphasis that democracy enters our story here not as distinet from or
prior to constitutional justice, but rather a5 an important — albeit nonexclusive
- requirement of constitutional justice itself.

The second reason for maintaining a narrowed constitutional focus is more
overtly pragmatic. Suppose we were able to agree — more or less — on the un-
derlying principles of distributive justice applicable to a modern society.
Even given this heroic assumption, there would remain staggering issues of
strategy, priority, and timing. Imagine that we have something like a compre-
hensive picture of the way in which our society — now and projected forward
in time — fails 1o satisfy the requirements of distributive justice. That picture
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will suggest an enormous range of hard choices. Whose legitimate complaints
do we address firsi: the worst off or the larger group (we imagine) who are
quite badly but not worst off? By what arbitrage do we adjust the uvnrequited
claims of present members of our political community against the competi-
tive claims (again, we imagine) of members yet to be born? Fundamental
structural features of our economy — for example, whether it is market-driven
or centrally managed - and fundamental directions of culture and enterprise —
for example, whether we are to be an agrarian or industrial society — will have
immediate and long-term consequences for distributive justice; these funda-
mental features and directions also have enormous consegquences on many
other fronts. To what degree does distributive justice govern or prevail against
other strong reasons we have for making these fundamental choices? When
and 1o what degree is it appropnate to defer present justice in favor of greater
future justice” These are just an arbitrary few of the questions that flood for-
ward even after agreemeni on basic principles. The picture, I mean to suggest,
15 like the game of Go, exaggerated many nmes over and in many dimen-
sions, In Go, there are many small skirmishes all over the board between the
protagonists; the great difficulty for each player lies in choosing where to
fight and for how long.

And this dizzying picture, bear in mind, 15 drawn on the hypothesis that we
could reach broad agreement on the underlying prninciples of distnbutive jus-
tice applicable to a modern society. These principles, even in the abstract, are
notoriously open to disagreement. They are also unusuvally prone to confusion
of a particular sort, namely the confusion between basic and endunng princi-
ples and more transitory or passing concerns that may connect for a ime with,
and be mistaken for, those deeper precepts.

The point is emphatically not that conscientious political decision-makers
should ignore the broad concerns of justice; the point is that, to be effective, a
constitution must be more focused and more insistent than general principles
of justice that by their nature are radically open to contest, offset, and tempo-
rizing. A constitution can significantly enhance political judgment over the
concerns of justice only if it restricts itself to demands so basic and so dur-
able that they can generally and reasonably function as dominant and non-
negotiable. This, if anything, is the more true of constitutional precepts that
elude judicial enforcement. If the judicially unenforced portions of the Con-
stitution were swamped with the broad and undifferentiated concerns of dis-
tributtve justice, 1t would lose the capacity to offer a firm and unduckable
basis for challenge and debate.

We can see the important connection between these two points by consider-
ing an objection that could be raised to the first. The objection goes as fol-
lows. Surely all political choices should acknowledge the demands of justice,
broadly conceived; democracy does not imply a freedom from responsible
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judgment; accordingly, there can be no democratic harm 1n calling all the re-
quirements of justice “constitutional,” as long as that label does not always
imply that the judiciary 15 entitled to second guess the “constitutional™ deci-
sioms of popular political entities.

But this objection overlooks the interaction of the claim from democracy
with the claim from constitutional efficacy. The bite — the value and real-
world significance — of judicially unenforced constitutional rights depends
upon a variety of related circumstances. First, it is important that the judiciary
be able to police such rights as their substantive, procedural, and institutional
margins. Second, in order both to enable this policing and to guide popular
political choice, it is important that judicially unenforced constitutional rights
be recognizably of a piece with the adjudicated Constitution. And third, it is
important that judicially unenforced constitutional rights be able to speak
with what at least approaches uncompromising authority over the competing
concerns of our political community. By now the reader may have guessed
where this is leading: If judicially uvnenforced constitutional rights acquire
significance as a result of their categornical authority, oneness with the mater-
1al of the adjudicated Constitution, and reinforcement by the judiciary in its
role as supporting political actor, then they will constrict popular choice,
That, after all, is precisely what we would hope of them.

Only by restricting itself to urgent and non-negotiable requirements that
are fundamentally of a piece with the articulate principles of the adjudicated
Constitution can the judicially unenforced Constutution deliver on the
promise of being the durable conscience of democratic politics — hence the
need for tnage, for focusing on the most urgent concerns of political nmon.

B. The Burdens of Membership in a Political Communiry

S0 the worries of persons like those who shaped the Constitution: For the
members of any pohitical commumty there 15 the certainty that some ques-
tions of considerable importance will be decided against their interests. That
15 the situation even in a democracy, of course, where someone has to lose
elections and lose votes in the legislative assembly. No political commumnity
can avoid the prospect of disappointment, and that is an important part of
what potential members of a community must consider when contemplating
the structure of that commumnity. Disappointment for these purposes includes
not just failures to prevail as to goals, priorities, and strategies on maiters of
public policy, but the imposition of various burdens of membership that may
seem unnecessary or arbitrary or, worse, unjust or oppressive. Membership
will always entail burdens, even to those who do prevail; this is true, for ex-
ample, of reasonable taxes levied in pursuit of the very projects one has spon-
sored or endorsed. But the burdens of membership will not always be wel-
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come in this way, or reasonable, They have the potential to be of such magni-
tude or so constricting of individual choice as to diminish the quality of one’s
life radically.

This point is sometimes sharpened and redirected by a play on words. The
problem for a democracy, it 1s sometimes said, 15 how to reconcile two states
of affairs, both of which are highly esteemed: self-rule (or self-determination)
in the sense of an mndividual's control over her own life, and self-rule {(or self-
determination) in the group sense of democratic rule. The two are obviously
in tension. Every individual gives up some control to the political community
of which she 15 a part, even n the best of circumstances; and the democranc
insistence of self-government at the group level seems to imply the absence
of precisely the sort of restraint or intervention in the majoritarian process
that is required to preserve important elements of individual self-rule. Those
who are inclined to see the problem in these terms are apt offer solutions of
the following form. If the members of a political community have the proper
relationship to their community, it is appropriate to regard their individual
choices as subsumed within the group choices of the community as a whole.

There are several respects in which this seems to make the problem too fine
and the solution too grand. Self-government in the personal sense 1s never
anything like fully possible. We simply cannot all be dictators o the whole,
and many of us will fail 1o prevail with regard to some or even many public
decisions, some or many of which in turn will be important to us. There surely
is an important connection between self-role writ small for the individual and
large for the commumty: If individuals within a community do not in some
meaningful sense enjoy the capacity to reflect upon and choose among val-
ues, commitments, and projects for themselves and their community, then it 1s
hard to see why “self-determination™ at the community level is a meaningful
or valuable commodity: conversely, the capacity to maintain one’s indepen-
dence is surely prominent among the conditions that make the burdens of
membership tolerable. But it is not the case that the disappointments or bur-
dens of membership can be made to disappear, that the individual can be
made to own or identify with the decisions of the group in such a way that no
disparity between the group and the individual exists. Nor 15 it the case that
protecting individual choice against group domination is the only legitimate
and urgent concern about the burdens of group membership.

Justifying and constraining the disappointments and burdens of member-
ship in a political community is the crucial project of constitutional justice.
Under the circumstances of the constitutional founding and refounding of our
political community, this project was of particular importance. (We should
note, however, that this is a common feature of constitutional foundings.) At
the Founding, the transfer of a substantial but necessanly unknown degree of
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governmental authority from the states to the national government was the
occasion for sharp attention by a plural people to constitutional constraints on
the burdens of membership. Membership in the national pohtical communmity
involved giving over potentially significant aspects of one’s welfare and des-
tiny to a national process of political choice over which one's friends and fa-
muliars could exert only limited influence — hence the firm insistence on a na-
tional government of imited powers, on the state-centered composition of the
Senate, and, ultimately, on a Bill of Rights preoccupied with hberty-beanng
restraints on the national government.

During Reconstruction, the structure of constitutional concern was differ-
ent, but the basal substance of that concern was not. Now the project was that
of extending true membership in our political community to those who had
borne the grotesque burdens of slavery and of placing the responsibility and
authority for securing the privileges and immunities of that membership into
the hands of the only government that seemed trustworthy in the service of
that undertaking. It was, accordingly, the distribution rather than the terms of
membership that was the primary focus of the Reconstruction amendments.

What would or (should) persons in the circumstances of those who founded
and refounded our political community have been at pains to secure through
the mechanism of their constitutional arrangements in order to constrain and
justify the burdens and disappointments of membership in our political com-
munity? | think that these four broad concemns are good candidates, that each
person or group in our political community had and has good reason to insist
on this much: first, that their interests and concerns be treated with the same
respect as the interests and concerns of all other groups and persons (we can
call this equal membership), second, that the processes of government be fair
to them and open to their participation and voice (we can call this fair and
open government), third, that matters in the community be arranged so as to
offer them the opportunity to secure materially decent lives (we can call this
the opportwniry to thrive); and fourth, that they have the opportunity to form
Judgments about their lives and the government under which they live and
reasonable latitude in leading the lives they choose to lead (we can call this
independence).

Egual membership, fair and open government, the opportunity to thrive,
and independence: These are the basic, urgent concerns of political member-
ship for a plural people whose life projects are at once important to them and
the source of much of their plural division. These concerns are not meant to
be read as immediate propositions of constitutional justice, The pursuit of
some substantive principles (like the principle of free speech and its entail-
ments) 15 demanded by these concerns, and some institutional arrangements
(like particular distnbutions of authonty across branches or between federal
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layers) may be favored by them. But these concerns are signposts to the
neighborhood of constitutional justice; they describe its domain, not its axio-
matic content.

It may be useful to compare this characienization of the domain of constitu-
tional justice with the idea of political legiimacy. Views about the precondi-
tions of a legiimate government vary considerably, so this 15 a bit of a mov-
ing target. Still, these observations may help: If legitimacy is taken seriously
and literally, it has to be understood to comprise rather weak conditions, lest
the vast bulk of world governments past and present be pronounced illegiti-
mate; we may need to save that unfortunate verdict for extreme cases. Full re-
alization of each of the concerns within the domain of constitutional justice
may thus be a standard more demanding than political legitimacy; but, if so,
this is more a matter of the frailty of our (species-wide) capacity 0 make and
abide by satisfactory collective arrangements and commitments than it is a
case of setting our constitutional sights oo high. As a bottom line: No modemn
government could legitimately renounce any one of these concerns; the fail-
ure of a government to meet these concerns fully, while possibly inevitable, is
nonetheless deeply regrettable; and the chronic and blatant failure o meet any
one of these concerns should cast doubt on the legitimacy of the government
in question.

The United States Constitution — and we can expect this of constitutions
generally — is in this sense aspirational but not utopian, The Constitution aims
not at a hopelessly artificial state of perfection, bot at a not fully obtainable
state in which the most critical, baseline demands of political justice are met.
If men and women were angels, we would not need governments; and if gov-
emments were fundamentally just, we would not need constitutions.

These concerns clearly do not exhaust the requirements of political justice.
We could imagine states of affairs, for example, that fully satisfied the re-
guiremnent that circumstances in the political community be so arranged as to
give each member of the community the opportunity o live a matenally de-
cent life, but that fell significantly short of a just allocation of opportunity and
resources.

C. A Defense of the Opportunity to Thrive

I have not offered an extended defense of these four concerns here, but | ex-
pect them to be generally well received, in light of our actual constitutional
experience (about which more will be said in the next section) and in light of
our common instincts about what it is that wary members of a political com-
munity would and should worry about. [ imagine, however, that readers may
have doubts about the opportunity to thrive, which can be descrnibed as the op-
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portunity of hardworking persons to provide themselves and their families
with decent matenal hives.

Complaints, I think, could come in two flavors. First, the objection might
be that the insertion of material well-being into the list of urgent concerns
about the disappointments and burdens of political membership requires a
special defense. Second, the objection might be that the kind and level of ma-
terial well-being stipulated by the opportunity to thrive seem inappropriately
arbitrary or simply wrong.

The inclusion of some concern for material well-being is not hard to justify,
gither as a general concern of membership in a pohtical community or in the
particular circumstances of the Founding and Reconstruction, Our revolution,
like most revolutions, was prompted in significant part by economic injus-
tices, like the famous complaint against taxation without representation. Ours
was an economic constitution, with the amalgamation of the states into an
open and unified national economic regime being high or highest on the list
of reasons for replacing the Articles of Confederation. Not surprisingly, the
principal divisions at the constitutional convention were closely associated
with concerns for the material circumstances of economic life. During Recon-
struction, the prosperity of the emancipated slaves was an important part of
the concern for justice in the Fourteenth Amendment, with the national legis-
lation retroactively authornized by the amendment conspicuously granting
equal rights to contract and to hold and enjoy real property, and with the
amendment itself announcing concern for deprivations of property without
due process of law. So too, modern civil rights legislation has been heavily
preoccupied with material well-being, attacking discrimination in housing,
employment, and education. There is nothing unigue about the materiality of
these constitutional events. We would be astonished to learn that a new con-
stitution in South Africa, Latin America, or Eastern Europe had been enacted
without serious attention to economic concerns.

The more serious complaint is that | have arbitrarily and conveniently
given the constitutional concern for material well-being the particular size
and shape of the opportunity to thrive. Why, for example, not insist on broad
economic justice, or stipulate the rough content of economic justice in a man-
ner consistent with our long-standing commitment to a market economy, or
demand something like the opportunity to prosper according to one’s talents
and capacities? Or why not read into constitutional justice a general predispo-
sition to Locke and his proviso? Or why not see only a concern with certain
forms of pernicious discrimination? Why this moderate and vague opportu-
nity to lead a materially decent life?

The complaint that the opportunity to thrive is an arbitrary cut at the mater-
1al dimension of constitutional justice could rest on one of three claims. The
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first form of the objection would deny that the opportunity to thrive is itself a
part of or 18 subsumed within the critical material requirements of political
justice. The second form of the objection would deny that the opportunity to
thrive is appropnaiely concrete and immediate in its entailments to qualify as
a constitutional concern. The third form of the objection would agree that the
malterial dimension of constitutional justice should in one way or another en-
compass the opportunity to thrive, but would argue for inclusion in the consti-
tutional canon of more robust (and possibly more philosophically complete)
requirements of distributional justice.

The view that political justice does not include the opportunity o thrive
simply is not plausible. To be locked in grinding poverty is an awful form of
human existence. For those who suffer that state, the promise of equal mem-
bership, fair and open government, and independence is empty and meaning-
less. A society that organizes iis affairs in a way that fails to provide the op-
portunity to thrive can hardly have regarded the inierests of those who lack
such an opportunity with the same respect as the interests and concerns of
other groups and persons (equal membership); in no meaningful sense are the
processes of government fair to persons who are locked in poverty, or open o
their participation and voice (fair and open government); and no group has a
lesser opportunity to form judgments about their lives and the government
under which they live and less latitude in leading the lives they choose 1o lead
{independence). For a prosperous society in normal times — even for a society
deeply wed to free markets as, inter alia, the basis of that prosperity - it can-
not be just to maintain economic arrangements that fail 1o provide its citizens
with the opportunity to thrive,

The suggestion that the opportunity to thrive 1s not appropriately shaped to
qualify as a constitutional requirement — that it is not sufficiently concrete and
immediate o be effective in this role — appeals to our earlier observation
about the need for parsimonious clarity in constitutional precepts. In thinking
about this objection, we must observe two distinctions. The first is between a
concern within the domain of constitutional justice itself and the more precise
principles or precepts that the concern may sponsor or entail; the second 15
between the question of whether a principle or precept is enforceable by the
judiciary and the guestion of whether it i1s sufficiently urgent, concrete, and
focused to function as an immediate, more or less non-negotiable demand of
constitutional conscience.

With these distinctions in mind, let us consider the right to minimum wel-
fare, which we defined earlier as the entitlement of members of our political
community to economic arrangements that offer them minimally decent mate-
rial lives in exchange for hard work on their own behalf. The right to minimum
welfare, as we discussed, is not enforceable by the judiciary in a full and direct
sense (although the judiciary can and does police it at its substantive and pro-
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cedural margins); it is, however, urgent, concrete, and focused. In a prosperous
political community that recognizes the right to minimum welfare as a require-
ment of justice, the right has the shape and form necessary to function as a
more or less non-negotiable demand of constitutional conscience.

The right to minimum welfare is somewhat narrower and more precise than
the opportunity to thrive, which we described as the requirement that matters
in a political community be arranged so as to offer the community’s members
the opportunity to secure materially decent lives. This reflects a certain ten-
sion latent in our analysis to this point, which I would like 1o 1ake a moment
1o discuss directly, On the one hand, 1 have suggested that the concerns that
compose the domain of justice are more basic and general than would be the
operative principles — the axioms and postulates, if you will - of a scheme of
constitutional justice. In this vein, | have talked about the entailments of these
concerns. We could not, for example, treat seriously the concern for fair and
open government without a commitment to a robust principle of free expres-
sion, and we could not treat seriously the concern for the opportunity to thrive
without a commitment to the right to minimum welfare. On the other hand, |
have suggested that a principle of parsimony attaches to the domain of consti-
tutional justice because, to be effective, a constitution must make immediate
and essentially non-negotiable demands. The reader might well wonder
whether and why the more general concerns that comprise the domain of jus-
tice have to be limited if it is the entailments of these concerns that are opera-
tional, that have to do the categorical work.

The point is this: Our central inquiry in these pages is about the shape of
the domain of constitutional justice and its justification. That shape, | have ar-
gued, is best understood as reflective of the most urgent and durable concerns
of the members of a political community. The liberty-bearing facets of a con-
stitution must be so confined, in important part, because only then can the
constitution function appropriately and effectively as the political conscience
of an ongoing democratic community. In practice, this means that the con-
cerns taken up by a constitution must give on to substantive constitutional
principles that have the right sort of bite. “Must give on 10" is an intentionally
soft phrase. Roughly, 1 have this in mind: A constitutional concern should
clearly point toward one or more operational constitutional principles compli-
ance with which would go a substantial distance toward the satisfaction of the
underlying concern. A well-shaped and robust doctrine of free speech, for ex-
ample, would be part of a set of operational principles that, if complied with,
would go a substantial distance toward satisfying the underlying concern of
fair and open government; the right to minimum welfare bears this same rela-
tionship to the opportunity to thrive.

Finally, let us consider the third form of the complaint that the opportunity
to thrive represents an arbitrary cut at the material requirements of political
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justice. This form of the complaint agrees that the material dimension of con-
stitutional justice should in one way or another encompass the opportunity to
thrive, but argues for inclusion in the constitutional canon of more robust re-
quirements of distributional justice. In responding, I want to agree that it is
neither crucial to the analysis of this essay nor possible 1o defend the precise
formulation of either the opportunity to thrive or the right to minmimum wel-
fare that we have taken it to spawn.?! 5ull, there are important advantages to
these or to roughly comparable formulations; a review of those advantages
will not only explain my formulaiion but suggest what would make alterna-
tive formulations roughly comparable.

First, there 15 the point upon which we rested earlier. To be effective, con-
stitutional concerns have to embody or give on to durable, concrete, gripping,
essentially non-negotiable claims of constitutional conscience; broad com-
mitments to economic justice of many stripes will flunk this requirement.
Second, there 15 the question, to which we will turn more fully in the next sec-
tion, of the fit of the concern for matenial well-being with our constitutional
expenence. The emphatic repudiation of Lochner in that tradition, and the
limited exceptions to that repudiation that can be read from the trace elements
of the nght to minimum welfare, argue strongly for a modest rendition of the
constitutional concern for material well-being. Third, the four concerns of
constitutional justice that we have identified must be read in relation to each
other. Equal membership, fair and open government, and independence are
consistent with the opportunity to thrive and its instantiation in the right to
minimum welfare; indeed, they require the satisfaction of these precepts for
their own fulfillment. Bot a significantly more robust concern for material
well-being as a constitutional precept might well be inconsistent with the con-
fluence or union of these three concerns. For example, the diversity of life
projects characteristic of a plural society that respected these three nonmater-
ial concerns would most likely be reflected in democratically contested dis-
agreemenis about the desired course of economic development. Fourth, flexi-
bility in the arrangement of the economy is crucial for prosperity over ume,
and a concern for material well-being in an enduring constitution must be ap-
propriately adaptable; the opportunity to thrive and the night o mimimum wel-
fare it brings with it leave most of the details of the economy unspecified and
are themselves softly indexed to prevailing expectations and matenal circum-
stances.

VI. The Domain of Constitutional Justice and
Our Extant Constitutional Tradition

Does this description of the domain of constitutional justice fit our actual con-
stitutional experience? What we have described as making up the domain of
constitutional justice includes four interrelated concerns. It does not count as
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a demerit on grounds ot fit that there 15 no simple, straightforward correspon-
dence between these concerns and the specific clauses of the Constitution or
the formal conceptual structure of constitutional doctrine. The gquestion 1s
whether the jurisprudence of the liberty-bearing features of our constitutional
tradition can be fairly understood as reflecting the pull of these basic con-
Cerns.

The point that there need be no one-to-one or nominal correspondence be-
tween the concerns that make up the domain of constitutional justice and the
textual or doctrinal packages of our liberty-bearing constitutional tradition for
there 1o be a good fit between that tradition and the domain of constitutional
justice reguires some elaboration. The reader may worry that 1 have ignored
an important distinction between the content and the purposes of a constitu-
tion. We can imagine, for example, a constitution that by its terms addressed
only the durable, structural features of government and made no textual refer-
ence to principles of liberty or equality. We can imagine further that the con-
stitational judiciary has read this constirurion lite as raising only questions of
governmental structure but that, in resolving such questions, the judiciary in-
vokes the ideas of liberty and equality as important goals of the constitution’s
structural stipulations, and therefore as important guides to the best interpre-
tation of those stipulations. Under these circumstances, ideas of political jus-
tice would figure in the best understanding of the constitution as the purposes
against which its interpretation should be judged, but they would not be part
of the constitution; they would operate at an instrumental remove from the
substance of the constitution. If the connection between the concemns that
make up the domain of constitutional justice and the substance of our consti-
tutional tradition were like that, then of course there would be a discontinuity
between the two. If the connection were like that, however, much of our ear-
lier discussion about the domain of constitutional justice would seem to have
missed the point: The idea that constitutional concerns have to be immediate
and non-negotiable to be effective, for example, would be inapt if these con-
cerns were meant to funcoion only in the background of the Constitution.

But the connection between the domain of constitutional justice and the
substance of our constitutional tradition is not like that. To be sure, our consti-
wtional text and jurisprudence respond in part to concerns of political justice
by architecting and protecting structural features of government - the hori-
zontal separation of powers and the vertical distribution of authority within a
federal structure. (James Madison was being neither disingenuous nor hope-
lessly naive when he initially favored governmental structure over the inclu-
ston of a bill of rights in the nascent Constitution as the means of protecting
liberty.) But we also have a hberty-bearimg constitutional text and a relatively
secure tradition of wide-bodied judicial interpretation of that text. Without
undertaking an elaborate survey here, let me say that | think the most active
and secure ingredients of our liberty-bearing constitutional jurisprudence fit
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handsomely and recognizably wiath the broad concerns of equal membership,
on the one hand, and fair and open government, on the other. The Supreme
Court’s preoccupation with racial and gender justice is clearly in the service
of its vision of equal membership and so too, correctly understood, is much of
the work of the modern Court in the area of religious liberty.** Many aspects
of constitutional doctrine — ranging from the dominant themes of freedom of
expression to the varied facets of voting rights and ballot access that have fig-
ured prominently in modern adjpdication - reflect the Court’s understanding
of fair and open government.

An abiding concerm with independence per se is somewhat less clearly
manifest in our adjudicated constitutional tradition. In part, this is because
our strong constitutional commitments to equal membership and fair and
open government overlap with independence and obscure its discrete role in
constitutional thought. In part, this is because aspects of independence lend
themselves poorly to the categorical firmness of constitutional judgment. We
have described independence as having a judgmental face (the opportunity of
members of a politcal community to form judgments about their lives and the
government under which they live) and a behavioral face (the reasonable lati-
tude of those members to lead the lives they choose). The judgmental face of
independence is protected in an important way by aspects of our jurispru-
dence of free expression, especially in those contexts where the stakes most
clearly comprise the judgmental autonomy of the audience rather than the in-
terests of the speaker or the political life of the community in any direct sense.
More directly, there is a strong constitutional right of persons to believe what
they choose to believe, sometimes assigned (misleadingly, in view of the pre-
cept’s breadth) to the religion clauses. Less obviously, perhaps, our abiding
reluctance to turn complete control of education over to the state is reflective
of our commitment to judgmental independence.

To a greater degree than we realize, we depend upon the manifest restraint
of legislative bodies in the United States for the maintenance of a broad
sphere of independent conduct. Apart from a general avoidance of overreach-
ing by legislatures — a strong reluctance, for example, to tell people what to
wear, what to read, how to decorate their houses, with whom o associate in
their homes, whom to hire for their personal guidance, and so on - there are
specific legislative berths for discordant behavior that reflect a sensitvity to
the concerns of independence. So-called Mrs. Murphy exemptions from an-
tidiscrimination laws come to mind as an example. The Court, for its part, has
policed untoward interference with behavioral independence in both acute
and chronic circumstances. The acute cases involve intrusions that pass the
ordinary and seem to direct people in their intimate lives. The ability of seven
justices in Griswold v, Conmecticur to surmount the extreme and widely
shared conceptual allergy to Lochnerizing® and strike down Connecticut’s



The Domain of Constitutional Justice 261

silly and pemicious law is an example of the Court in its acute independence
mode. The chronic cases involve sitwations where there are more general
structural grounds for judicial concern. Part of our tradition of religious lib-
erty is an example: The sense shared by legislatures and courts that there 15 a
core of religious activity — worship - that is bevond governmental interfer-
ence in any but the most extreme circumstances is best understood as a reflec-
tion of the distinct structure of organized religious practice in which deeply
personal matters are conducted in an open and public space.*® Part of our tra-
dition of free expression may also be best understood as a chromic concemn
with behavioral independence. When we consider our general reluctance to
tolerate the suppression of the arts, we stand at the juncture of concerns with
free and open government, judgmental independence, and behavioral inde-
pendence.

In all, equal membership, fair and open government, and independence are
robust and recogmzable themes v our constitutional tradition. Forther, our
rather straightforward reading of the domain of constitutional justice that cen-
ters on these themes is superior on grounds of fit to most democratanan views
of the domain of constitutional justice. As [ intimated earlier, these views
charactenistically secure fit at some expense to either the foot or the shoe:
John Hart Ely has trouble with the religion clauses, has to smuggle in a sub-
stantive commitment o equal membership by treating lapses from that stan-
dard as failures of rationality, and has nothing to offer to account for our
durable post-Griswold tradition of a right to “privacy™;?" Frank Michelman in
his democratarian phase argued for the rights of gays and lesbians on the
ground that people who had realized their sexual identities were beiter voling
citizens;** Ronald Dworkin's view of democracy i1s sufficiently capacious to
avoid these difficulties of fit, but his approach deflects attention to a contro-
versial concept of democracy and makes these broad concerns dependent
upon their connection to that view of democracy in a way that 1s both some-
what strained and vnnecessary. ™

The 155ue of fit 15 more problematic in the case of the opportunity to thrive
and its more pointed entailment, the right to minimum welfare, Here, there is
both a paucity of adjudicated constitutional outcomes that directly respond to
material well-being and good reason to conclude that the judiciary is institu-
tionally unfit to be the primary protector of this dimension of constitutional
justice. The question then becomes where one looks for fit. We have already
seen a part of the answer: There are important threads of Supreme Court doc-
trine that seem awkward and anomalous on first encounter; they make good
sense, however, when we posit the existence of the right to minimum welfare
that is supported but not directly enforced by the constitutional judiciary.

But there is more to say about the question of fit in this connection.
Were it the case that our polity regularly acted in a manner deeply and self-
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consciously inconsistent with the right to minimum welfare, there would be
an objection on grounds of fit to the claim that this is an aspect of the domain
of constitutional justice. Having concluded that primary responsibility for the
mainienance of constiutional guaraniees like the nghi to minimum welfare
must lie with our popular political institutions, it is important that we look in
part 1o those institutions in considering the issue of fit. Despite our rather bad
job of living up to our commitments in this regard, I think there is evidence
that we acknowledge the existence of a right to minimum welfare as a matter
of pelitical justice, the Constitution aside. These may seem somewhat haz-
ardous times to make even modestly optimistic statements about the enduring
commitments of our political community to the minimum welfare of its mem-
bers. We are in the midst of “reforms™ of social welfare programs that seem
heartless and unjust in their consequences for some persons in our society —
especially children and the disabled - and political sentiment appears coldly
indifferent. But two things blunt the force of these contemporary political
currents. First, the worst fears abourt the impact of recent legislation concern
the circumstances that may obtain some years from now, and it 15 certainly to
be hoped that true welfare reforms will be put in place to ensure the opportu-
nities of those willing to work hard on their own and their families behalf and
to protect the innocent young whose opportunities depend on a future they
may not otherwise come to enjoy at all. Second, if this hope is not realized,
the burden of our discussion is that we will then be acting in stark contradic-
tion to an important constitutional norm. A constitutional norm is not voided
by passing mishehavior; it is violated.

These immediate times aside, we have at least aspired to secure the right to
minimum welfare. There has been a pervasive social and political recognition
of the need for a safety net, as well as efforts o implement a base of public
support that satisfies the limited promise of that metaphor. Public or publicly
supported education has not flourished in our time, but neither, emphatically,
has it perished; we would, I strongly hope and believe, never retreat from our
sustained commitment to a free basic education. Even in the face of our in-
ality to rationalize the distribution of medical care, most if not all urban
centers provide a network of public hospitals or some other mechanism by
which the most urgent medical needs of the poor are met.

This focus on the pattern of popular political judgment raises the question
of whether there is a negative question of fit lurking in our enduring eco-
nomic arrangements, whether a view of the material dimension of constitu-
tional justice that goes no further than the opportunity to lead a materially de-
cent life is underinclusive of our actual constitutional commitments, The
claim that this is so would invoke the durability of certain features of the eco-
nomic landscape in the United States. We have, for example, consistently
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maintained a market economy. Does this suggest that our commitment to a
market economy has constitutional dimensions and, 1n turn, that we have un-
derstated the material dimensions of the domain of constitutional justice” It
does not, for this simple reason: Durable practices do not, without more, ac-
quire constitutional tenure. However wise or foolhardy, the imposition of a
flat tax would certainly be revolutionary; it would not, for that reason, be un-
constitutional. We approached the point of asking whether our polity has
acted in a manner that affronts the right to minimum welfare from the oppo-
site direction. That 18, we began with a freestanding argument 1n favor of rec-
ognizing the opportunity for a materially decent life as part of constitutional
justice; then we observed not only that our constitutional jurisprudence on the
best understanding is consistent with the recognition of the right (o minimum
welfare as an instantiation of that concern, but that important cases call for
such an explanation. Then we asked, by way of a possible veto, in effect,
whether our ongoing legislative practices are deeply inconsistent with the ex-
1stence of that right as a matter of constitutional justice.

VII. Two Looks Back

A. Another Look at the Universal and the Particular, and
the Worry Thar the Picture Is Too Tidy

As we observed in passing, the attempt to offer an account of our constitu-
tional practice necessanly puts the universal and the particular in some ten-
sion with each other. When we ask what a people like ourselves should most
urgently worry about as members of a political community, or what general
shape constitutional concerns must assume to function effectively as the
conscience of a democratic people, or what the advantages of a constitu-
tional practice like ours might be, we are addressing questions of an appar-
ently general character. When, on the other hand, we ask whether the justice-
seeking account of our constitutional practice or our description of the
domain of constitutional justice fits our constitutional experience, we are ad-
dressing questions of an apparently local character, It is in the nature of an
interpretive enterprise like this, however, that the general inguiry into justifi-
cation and the particular inquiry into fit have substantial influence over each
other: Our justifications, while appealing to general propositions of political
Justice or practice, are shaped to our particular practice, and we view our
actual practice through the lens of our justifications for that practice. If we
have been successful — if we have fashioned an attractive and plausible ac-
count of our constitutional practice ~ then we have made the ends meet,
more or less,
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This may inspire in the reader doubts that things have been made too tidy,
too rosy. Suddenly we may seem to be portraying ourselves as possessed
of the best of all possible modes of governance; that portraval. of course,
has not been defended, and almost certainly is indefensible, But that worry
would overread what [ mean to argue here. The strongest claims that I would
make are that (a) the account we have traced of a justice-seeking, judicially
underenforced, domain-of-constitutional-justice-restricted constitution is the
best available account of our actual constitutional practice, and (b) a modern
society like our own would find the important project of doing justice among
a plural democratic people reasonably well served by adopting a constitu-
tional practice that shared the core features of our own. To believe that the
themes or concerns of equal membership, fair and open government, the
opportunity to thrive, and independence are firmly represented in our consti-
tutional jurisprudence and/or political practice is not to believe that we have
satisfied these concerns. These are targets, and on the whole we seem in good
faith to aim at them, but we have often missed, sometimes by a mile. This is
perhaps most clearly true of our political practice, in which we have fallen
measurably short of realizing the opportunity to thrive or even of fairly satis-
fying the more pointed right to minimum welfare, but it is also true of our
constitutional jurisprudence, which, we can safely assume, will always need
improvement.

For all of this, 1 do not want to concede the field to localism or to glum fal-
libility. At its inception, our constitutional project was plagued by the twin de-
bilitating flaws of slavery and the immunity of state and local governments
from the reach of most of the Constitution’s liberty-bearing provisions. Once
those tlaws were rectified, our experiment in justice-seeking constitutional-
ism could be properly launched. In all, T think that experiment has been an
important success. And I think that other national political communities can
learn and have learned from its example.

To the extent that our experiment has been a success — to the extent that we
have directed ourselves to the concerns that comprise the domain of constitu-
vonal justice and have done a reasonably good job of satisfying those con-
Cems — our success 15 connected 1 an important way to the design of our con-
stitutional practice. We have alluded to the form of the partnership between
the framing constitutional generations (speaking at a high level of moral gen-
erality or abstraction in the liberty-bearing provisions of the Constitution) and
the constitutional judiciary {whose independent moral judgment is required to
provide concrete and detailed operational consequences from these general
commitments). But the complete picture is more complicated. For example —
though 1 do not intend to make the case here - the Constitution’s general ob-
duracy to amendment and particular insistence on broad geographic support
for amendment is an important part of our constitutional machinery; together,
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they inspire a generality of perspective and generosity of spint that are con-
ducive to sound constitutional decision-making by the framing generations of
popular constitutional decision-makers.

B. Whar We Understand When We Undersiand
the Domain of Constitutional Justice

It is time to take stock. If we agree that there is a domain of constitutional jus-
tice in the strong sense, then we already agree on something important. There
are good reasons for seeing our constitutional practice as justice-secking and
significantly forward-looking, rather than as historicist and dominantly back-
ward-looking. But our constitutional tradiion seems firmly limited in its
moral reach in a way that calls for an explanation. On the historicist account,
the limits of constitutional justice can be as arbitrary as the limits of a particu-
lar political generation’s imagination, will, and insight. The justice-seeking
account, in contrast, requires a nonarbitrary explanation for this moral short-
fall — an explanation that connects the limits of constitutional justice to the
enterprise of securing political justice. To agree that there 1s a domain of con-
stitutional justice in the strong sense is to agree that there is an explanation for
the limits of constitutional justice of precisely this sort.

There are good reasons for pulling apart the questions of what is required
by constitutional justice and what is enforceable by the constitutional jodi-
ciary, Some precepts of politcal justice come entwined with guestions of
strategy and responsibility that are outside the competence of the judiciary,
but this does not disqualify them from inclusion within the canon of con-
stitutional justice. We can make the best sense of adjudicated constitutional
outcomes if we recognize that constitutional justice is and should be under-
enforced by the judiciary. But, even taking judicial underenforcement of
the Constitution into account, there remain good reasons for thinking that the
domain of constitutional justice stops well short of exhausting all political
justice.

If we agree on this much, we then need to consider the nature of the
connection between the limits of constitutional justice and the broader enter-
prise of securing political justice. Democratarian theories see constitutional
justice as limited to the project of perfecting democracy, and see that lim-
itation as exempting our constitutional practice from the charge that it is in-
consistent with democracy. [ have argued that democratarian theories claim
too much, that — under the circumstances of a reasonably well functioning
(“working”) democracy - constitutional pracuices that take judgments about
perfecting democracy out of the hands of popular politics do not enjoy the
special exemption they claim. But if democratarian theories claim oo much,
they also restrict too much. Bereft of their underlying justification, they con-
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tinue to insist that all of constitutional justice must be an elaboration of the re-
quirements of democracy. a demand that nsks esther the artificial truncation
of constitutional justice or the arificial expansion of the requirements of
democracy.

In the justice-seeking account, the himits of constitutional justice are ex-
plained by the related concerns that democranic polinics not be unduly con-
gested and that constitutional precepts function effectively as restraints on
popular will. To function effectively as the conscience of a democratic peo-
ple. constitutional justice must comprse durable, immediate, essentally non-
negotiable (the adjective “categorical” comes to mind) precepts. This imposes
on the domain of constitutional justice the need for parsimonious clarity. The
domain of constututional justice, accordingly, 15 confined to the most urgent
and fundamental concerns that members of a pohitical community should have
about the magnitude and fairness of the burdens that may accompany their
membership.

If we agree on all this, we share an important understanding of constitu-
tional practice, including the structure of constitutional justice — whether or
not we agree on the concerns that should be taken to constitute constitutional
justice, [ have offered four: equal membership, fair and open government, the
opportunity to thrive, and independence. Of these, the opportunity to thrive is
likely to be the least obvious, but not the least important, especially given the
dependence of the other three concerns upon the satisfaction of this crucial,
material fourth.

What have we gained toward the decision of actual cases by mapping the
domain of constitutional justice? Consider the right to minimum welfare. The
recognition of such a right, albeit judicially unenforceable in the first in-
stance. has real-world consequences. It should both explain past constitu-
tional decisions in the way that we have observed in passing and drive future
decisions to which the existence of this nght is relevant in the same secondary
way. It should also influence the way we as citizens call upon one another and
upon our elected representatives to confront the injustice of grinding, un-
abated poverty.

One standard form of objection to the acknowledgment of such a right is
that it does not belong in the Constitution in some deep sense, that it i1s not
within the domain of constitutional justice. Such an objection might come
from someone who held a democratarian view of the domain of constitutional
justice, or perhaps from someone who insisted on the basis of a less fully de-
veloped view that the nght to mimmum welfare was simply made of the
wrong stuff to be part of the Constitution. The idea underlying such objec-
tions, the dea that constitutional justice has a somewhat restncted domain, 15
entirely correct and we cannot satisfactorily explain our constitutional experi-
ence without reference to such a domain. But fundamental justice demands
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the opportunity to secure for oneself and one's family a matenally decent life
and the exclusion of that concemn from the domain of constitutional justice
would require an explanation not offered by the mere observaton that there 1s
such a domain.

We do not have the best of all possible constitutions, and surely we do not
inhabit the best of all political worlds. We do have a good constitution, how-
ever, one that insists that we honor the fundamental demands of political jus-
tice. When we understand that, we can get down to the business of under-
standing more concretely what constitutional justice requires of us as a
political community.

Notes

I I am not interested here in more general disputes over the nature of interpretation,
but Ronald Dworkin's characterization of interpretation well describes my effort
and the efforts of others to offer an account of constitutional practice. See Ronald

Dworkin, Law'’s Empire 45-86 (Cambridge, Mass.: Harvard University Press,

1986).

The point can be put more strongly: To be at all persnasive, a histonicist account of

our constitutional practice must be founded on a view of political justice. Histori-

cists have to jump into the political justice soup with the rest of us; they cannot
concepiually afford to remain outside of and skeptical of such matiers.

3 Ouwr focus here is on the judiciary, but the justice-seeking account depends upon
other constitutional interpreters as well. This should become clear in our discus-
ston of judicial underenforcement of the Constitution, in Section [LB.

4 For a justice-seeking account of our constitutional practice that focuses upon his-
tory and the prnciple of constitutional supremacy rather than on the pragmatic
promise of constitutional adjudication, see Sounos A. Barber, On Whar the Congri-
futional Means chs. 3-4. (Balumore: Johns Hopkins University Press, 1984),

5 John Rawls both employs the idea of public reason and argues that the judiciary’s
public-reason-giving practice is an important credential in constitutional decision-
making. See John Rawls, Political Liberalism 216 (New York: Columbia Univer-
sity Press, 19493),

& Not all accounts of our constitutional practice map neatly onto the historicist/fjus-
tice-seeking dichotomy. One group that does not is composed of what we might
call refuctans fudgment accounts. Reluctant judgment theorists, at least on the sur-
face, are aspirationally historicist; that is, if the historical Constitution offered a
stable and applicable mandate that judges could access without bringing to bear
their independent moral judgment, these theorists would regard that circumstance
as preferable, Unfortunately, these theorists observe, things are not like that. To be
faithful to the mandate of the Constitation, judges need to bring some independent
moral judgment to bear. This might be so because the mandate uttered in one era
has to be ranslated in a modern milieu where many things have changed, includ-
ing the conceptual paradigms by which we understand our world. Or it might be so

[t



268 LAWRENCE SAGER

10
bl

because — appropriately understood - the Constitution contains broad, partially
confhcting mandates, which must be reconciled or synthesized by judges commt-
ted to taking their instructions from the Constitution. The process of translation or
synthesis on these views necessarily involves the exercise of judges’ independent
moral judgment. [ understand Lawrence Lessig, Fidelity in Translarion, 71 Tex. L.
Rev. 1165 (1993), and Bruce Ackerman, We rhe People: Foundations 142-62
(Cambridge, Mass.: Harvard University Press, 1993), to be examples of this gen-
eral view.

There is no sweeping answer to the question of whether, for the purposes of our
discussion, we should regard reluctant judgment accounis as more like historicist
or justice-seeking accounts of our constitutional practice. The more room a partic-
ular reluctant judgment theonst makes for independent judicial judgment, the
more like a justice-seeking theorist she becomes for these purposes. That is, the
more open to challenges about the moral shortfall of the Constitution she is, and
the more interested in the guestion of the domain of constitutional justice she
should be,

While this iz not the place to consider af length the conceptual contest berween
reluctant judgment and justice-seeking views of our constitutional practice, | can-
not resist this passing observation: Reluctant judgment theorists offer a grudging
justification for the independent moral judgment constitutional judges in fact exer-
cise, but they do not offer us a reason to favor the constitutional practices that put
Judges i the position of having to exerciseé such judgment; they do not, in other
words, explain why we are advantaged by the partnership of popular and judicial
decision-making that 18 charactenistic of our constitutional practice, why we would
not be better off with parbamentary govemment or @ more concrete and detailed
constitution, or some other set of institutional arrangements that obviated the
broad need for the independent exercise of judicial judgment. 1 discuss these
themes in The Betraval of Judemens, 65 Fordham L. Rev. 1545, 1546-53 { 1997).
| explore the underenforcement thesis in Lawrence (. Sager, Justice in Plain
Clothes: Reflections on the Thinness of Constitution Law, 88 Nw, L. Rev. 410, 419
(1993}, Fair Measure: The Legal Status of Underenforced Constiturional Norms,
91 Harv. L. Rev. 1212 (1978).

Plyler v. Doe, 457 ULS. 202, 102 5.Cr. 2382, 72, L.Ed.2d 786 (1982).

Goldberg v. Kelly, 397 U.S. 254, 90 5.Ct. 1011, 25 L.Ed.2d 287 (1970). Subse-
quently, in Matthews v. Eldridee, the Count held that a disabilities benefit ¢laimant
is not similarly entitled 1o hearing as a precondition of the termination of her bene-
fits, The Court distingwished Goldberg on the ground that basic welfare recipients
are on the very marging of subsistence (424 U.S. at 340) and that the likely stakes
of terminating their benefits would be the very means by which to live {id., quot-
ing Goldberg, 397 ULS, at 264),

Goss v. Lopez, 419 U.S. 565 (1975).

Frank Michelman, an early and important advocate of the constitutional right to
minimum welfare (see his The Supreme Court 1968 Term - Foreword: On Protect-
ing the Poor Through the Fourteenth Amendment, 83 Harv. L. Rev. 7 (1969), and
In Pursuit of Constitutional Welfare Rights, 121 U, Pa. L. Rev. 962 (1973), was
subsequently drawn to something like this view of the Court’s role with regard 10
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such rights. See Frank Michelman, Welfare Rights in a Constiturional Democracy,
1979 Wash. L. Q. 659, 660-5, 679--80.

This is the text of Section 2 of the Thirteenth Amendment. Section 5 of the Four-
teenth Amendment actually reads in relevant part, “to enforce, by appropriate leg-
islation, the provisions of this article.”

The foundational case is Jones v. Mayer, 392 LLS, 4004, 88 5.Cr. 2186, 20 L.Ed.2d
1189 (1968).

Here the foundational case is Katzenbach v. Morgan, 384 U.S. 641, 86 5.C1. 1717,
16 L.Ed.2d 282 (1966). Recemly, in City of Boerne v. Flores, 117 5.Cr. 2157
{1997}, the Court endorsed the outcome in Katzenbach but gestured toward what
might be a namowed view of congressional authority under Section 5 of the Four-
teenth Amendment. Under the best reading of the Boerne case, however, Congress
retains considerable authority to overreach the Court. See Chnstopher L. Eisgru-
ber and Lawrence G. Sager. Congressional Power and Religious Liberty after City
of Boerne v. Flores, Supreme Court L. Rev. (forthcoming ).

334 US|, 68 5.0, 836,92 LLEd. 1161 (1948). In Shelfy. the Supreme Court held
that the judicial enforcement of private, racially restrictive subdivision covenants
constituted state action, and was thus subject to the Fourteenth Amendment.

I take this to be the starting point of Cass Sunsten’s sustained attack on “status quo
neutrality.” See his Lochner’s Legacy, 87 Colum. L. Rev. 873 {1987), and The Par-
tial Constiturion 50 (Cambridge, Mass.: Harvard University Press, 1993).

198 1.5 45 (1905). Lochner struck down New York legislation specifying maxi-
mum hours for bakery workers, and is commonly identified as launching a period
of three decades in which the Supreme Court acted to strike down economic regu-
lations that it deemed inconsistent with free market outcomes.

John Hart Ely, Democracy and Distrust (Cambridge, Mass.: Harvard Universaty
Press, 1980).

316 LS. 479 (1965).

Ronald Dworkin, Freedom's Law: The Moral Reading of the American Constiru-
tion 15-26 (Cambridge, Mass.: Harvard University Press, 1996).

Frank Michelman, Law's Republic, 97 Yale L. 1. 1493, 1535-6 (1988). In conver-
sation, Professor Michelman has expressed some doubts about this aspect of his
argument, which is why | am reluctant to assume his ongoing commitment (o it

A democratarian account of the Constitution need not equate the whole of the Con-
stitution with the adjudicated Constitution; such an account could include judicial
underenforcement of the Constitution. With the addition of this movable part, a
democratarian account could be refined in several directions. Such an account, for
example, might confine only judicial enforcement of the Constitution 1o the per-
fection of democracy and leave unadjudicated portions of the Constitution less fet-
tered; or — more conventionally — it might maintain democratarian limits on the
whole of the Constitution and distinguish between the judicially enforceable and
judicially unenforceable portions of the Constitution on grounds of the likelihood
that popular political institutions will armive at constitutionally accepted oulcomes.
Admitting judicial underenforcemen into the democratarian picture improves that
picture, but the continued insistence on the hegemony of popular politics sull
causes difficalty. Confining either the reach of constitutional justice or constitu-



270 LAWRENCE SAGER

[t
Lad

24

26

27
28
29

tional adjudication to the perfection of democracy requires a justification that does
not, [ believe, exist — unless democracy is defined so broadly as 1o embrace the full
concerns of constitutional justice.

Alternative formulations of the matenal dimension of constitutional justice surely
merit attention. Prominent among the possibilities is a shift of focus away from
minimum welfare per se and toward the opportunity to work and earn a decent
wage. Sotirios Barber, for example, sees material well-being as a historically de-
rived constitutional end that includes the individual’s capacity to choose among
vocations that promise income sufficient for decent housing, adequate nutrition,
health care, education, and a secure old age. Sotorious Barber, Welfare and the In-
strumental Constitution, Am. J. Jurisprudence 42-5 {(forthcoming). Kenneth Karst
has insisted on the material dimensions of constitutional justice in a number of il-
luminating essays; his most recent claim is for a judicially nonenforceable “right
of access to work."” Kenneth L. Karst, The Coming Crisis of Work in Constitutional
Perspective, B2 Com. L. Rev. 523 (1997).

Correctly understood, our constitutional tradition of religious liberty centers on the
project of protecting minority religious views from devaluation or discrimination,
of ensuring the equal regard of all citizens whatever their religious commitments.
See Christopher L. Eisgruber and Lawrence G. Sager, The Vulnerability of Con-
science: The Constitutional Basis for Protecting Religious Conduct, 61 U, Chi. L.
Rev. 1245 (1994); Christopher L. Eisgruber and Lawrence G. Sager, Unthinking
Religious Freedom, 74 Tex. L. Rev. 577, 600-14 (1996); and Eisgruber and Sager,
supra, note 14,

Infamiy is almost always involved when the name of a person or a case becomes a
verb,

The Constitution does not privilege religious commitment; it protects religious
commitment from devaluation and discrimination. Organized religious commit-
ments, however, do have the unusoal feature of placing intensely private acts and
relationships in a public structure; they enjoy protection because of their private
subsiance, and hence are examples of the chronic protection of independence in
our constitutional tradition. See supra, note 24,

See Section IV, text accompanying notes 18 and 19,

See Section IV, text accompanying note 21,

See Section IV, text accompanying note 20
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Precommitment and Disagreement
JEREMY WALDRON

I. Democracy and Popular Sovereignty

The Brinsh are contemplating constitutional reform. Among the changes un-
der consideration is the enactment of a bill of nghts enforced, 1f necessary, by
the judicial review of legislation, along lines well established in the United
States.! The radical change in British law that this would involve provides us
with an opportunity to reflect more expansively than Amernican constitutional
scholars often do on the nature and purpose of constitutional constraints and
their relation 1o the democratic principles often taken to be embodied in the
“sovereignty” of a Westminster-style legislature. The conclusions of such re-
flection will be relevant to the debate in the United Kingdom of course, but
they will be relevant not only there. They may be helpiul to us too, for we can
often learn about our own constitution by comparing it with other constitu-
tions,” and we often leamn how to understand the charactenstics of our own
constitution by imagining them abroad as serious objects of polincal choice,
rather than as features we were taught to revere n elementary school. Cer-
tainly to the extent that the political dramatics of judicial review are bound up
with the self-image and self-importance of American lawyers and law profes-
s0rs, it may be easier 1o persuade them to consider the institution carefully,
critically, and impartially when what is at stake are the role and image of
lawyers and judges somewhere else.

On the other hand, the debate in other countries may be responsive to fea-
tures that are not present in the American case. It is arguable, for example,
that in the United Kingdom the institution of a bill of rights with judicial re-
view will not be subject to the “counter-majontanan difficulty”™ often associ-
ated with the Amencan version.® For if these changes take place, they will not
have been undemocratically imposed upon the British people: nor will they
be something the British have inherited because they seemed like a good idea
to a bunch of slave-owning revolutionaries living on the edge of an undevel-
oped continent at the end of the eighteenth century. If a bill of nghts 1s incor-
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porated into British law in the next few years, it will be because Parliament or
perhaps the British people in a referendum have voted for incorporation on
the understanding that they will be changing the British constitution by estab-
lishing a practice of judicial review. Indeed, far from posing a countermajori-
tarian difficulty, this will be one of the first opportunities the British people
have had to control major aspects of their constitution by explicit majority
decision.

Ronald Dworkin once argued that this alone s sufficient 1o dispose of the
objection that the institution of such constraints 15 contrary to the spirt of
democracy. On his view, the democratic objection to a bill of rights with judi-
cial review is self-defeating because polls reveal that more than 71 percent of
people believe that British democracy would be improved, not undermined,
by the incorporation of a bill of nghts *

The objection cannot be disposed of guite so easily. The fact thai there is
popular support, even overwhelming popular support, for an alteration in the
constitution does not show that such an alteration would make things more
democranc. Certainly, a radical democrat 15 commitied to saying that if the
people want a regime of constitutional rights with judicial review, that is what
they should have; that is what democratic principles require, as far as consti-
tutional change is concerned. But we must not confuse the reason for carrying
out a proposal with the character of the proposal itself. If the people voted to
experiment with dictatorship, principles of democracy might give us a reason
L allow them o do so. But it would not follow that dictatorship s demo-
cratic. {This is just another way of saying that it is not conceptually impossi-
ble for a democracy to vote itself out of existence. )

Let me put the matter more theoretcally. There 1s a distinction between
democracy and popular sovereignty. The principle of popular sovereignty -
basic to liberal thought — requires that the people should have whatever con-
stitution, whatever form of government they want. But popular sovereignty
does not remove or blur the differences that exist among the various forms of
government on the menu from which the people are supposed to choose. John
Locke and Thomas Hobbes both believed in popular sovereignty. They
argued that the people - acting by majority decision — had the right to vest
legislative anthority in a single individual or small group of individuals (thus
constituting a monarchy or an aristocracy) or alternatively in an assembly
compnsing the whole people or in a large representative institution (thus con-
stituting a direct or an indirect democracy).* But although this decision was to
be popular and majoritarian, and in that sense democratic, it was at the same
time a sigmficant choice between democratic and undemocratic options.
Hobbes believed that the people would be making a mistake if they vested
sovereignty in a democratic assembly;® Locke, on the other hand, credited the
people with thinking that they “could never be safe . . . till the Legislature
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was placed in collective bodies of Men, call them Senate, Parliament, or what
vou please” and he thought it important for that collective body to be the
“Supream Power"” of the commonwealth.” Neither of them thought a constitu-
tion became more democratic simply by being the upshot of popular choice.

There may be a connection the other way. It may be easier to establish that
a polity 1s based on popular sovereignty if it 15 in fact democratically orga-
nized. We can see this if we reflect a little on the artificiality of the Hobbes—
Locke model. The distinction between a democratic method of constitutional
choice and the democratic character of the constitution that is chosen is clear-
est when we can point to a founding moment in the life of a political society
{a moment of constitutional choice) and distinguish between the decision pro-
cedures used at that moment and the decision procedures which, at that mo-
ment, it was decided to employ in all subsequent political decision-making.
But in the real world, the formation of a new political order is seldom so tidy.

Often the decisions that determine the shape of a society’s constitution are
entangled with or woven into the fabric of ordinary political life.® As they oc-
cur they may be indistinguishable — in time, solemnity, or any other respect —
from the ordinary run of political decision-making. Often, for example, we
will not know whether a different way of doing things (in some run-of-the-
mill case or even in some crisis that is not evidently or on its face a consrifu-
rional cnsis) is going to “stick™ — that is, whether it is going to become estab-
lished as a rule or practice governing the conduct of political life, or whether
it will turn out to be just an aberration, consigned (o the minutiae of history.
Even in the United States, where there is a full written constitution and an es-
tablished tradition of interpreting it, an event that has fundamental signifi-
cance for the basis on which political life is conducied may not adveriise it-
self as “constitutional.™ Certainly in the United Kingdom and elsewhere,
understanding the formation and growth of the constitwtion is often a matter
of studying apparently routine political events, to discern which of them have
and which of them have not acquired normative significance as far as the con-
duct and organization of other political events are concerned.'®

An attribution of popular sovereignty to a political system 1s therefore a
matter of theoretical judgment. It requires us o figure out which decisions
count as constitutive of the political system in question and to venture a cer-
tain explanatory hypothesis 1o account for the constitutional significance of
those decisions — a hypothesis to the effect that they “stuck™ or became estab-
lished as constitutional practices because they were acceptable as such to
most of the ordinary members of the society. Obviously this will be easiest to
justify in a society whose ordinary workings are democratic, because the
events we adjudge “constitutional” will be part of that ordinary working.

The argument s not cast-iron, however. It is one thing for a particular deci-
sion to be made democratically; it is another thing for it to sustain the same
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popular support under the descnption that 1t 15 seting a constitutional prece-
dent. The people may support the ratification of an important treaty in a refer-
endum, but some of them might have voted no if they had thought their sup-
port was going to be regarded as effecting a change in the rule requiring that
treaties be ratified by a vote in the Senate, not by a vote among the people. !
Thus, the events that amount over time to a change in the constitution may be
democratic events without its being proper to describe that constitutional
change as democratic.

Il. Precommitment

Stll, suppose that a bill of rights together with Amencan-style judicial review
15 chosen by the Brinish people and supported by a majority in full awareness
that this amounis to a reform of the constitution. Then, it may be said, even if
we cannot infer that judicial review is democratic, we have surely neverthe-
less answered the democratic objection. The existence of written constitu-
tional constraints and the courts” power to interpret and apply them - these
would not be products of judicial usurpation. Rather they would be mecha-
nisms of restraint that the British people have deliberately and for good rea-
sons chosen to impose upon themselves,

Why would they do this? What makes this sort of self-restraint intelligible?
The answer 15 that everyone knows that majoritanian legislation can be unjust;
everyone knows that popular majorities can sometimes be driven by panic to
pass measures that harm or discnminate agaimnst minonities who are powerless
politically to resist them. Elsewhere | have argued that respect for individual
rights is not compatible with a purely predatory image of legislative majori-
ties, for majorities are made up of individual rights bearers and part of what
we respect in individuals is their ability as rights bearers to figure out respon-
sibly what they owe to others.'* But of course this argument does not require
us to think that rights bearers are always angels or to deny that, acting indi-
vidually or en masse, they are sometimes capable of rights violations. It re-
quires us to say, rather, that although nghts bearers may on occasion be rights
violators, they are not always themselves indifferent or partial to that possi-
bility. To the extent that they foresee it, they have as rights bearers the moral
capacity to condemn it in advance and take precautions against the temp-
tations that may trigger it. Constitutional constraints and mechanisms of ju-
dicial review may be viewed, then, as precautions that responsible rights
bearers have taken agamnst thewr own imperfectnons. It follows that such pre-
cautions do not involve any fundamental disrespect for the people, individu-
ally or collectively, or for their capacities of self-government; on the contrary,
taking such precautions represents the epitome of the exercise of those capac-
ies in a troubled and comphicated world.
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I shall call this the “precommitment™ view of constitutional constraints,
and much of the rest of this essay will be devoted to a critique of it. For the
moment, however, let us consider it in the best possible light. In the words of
one of iis most persuasive proponents, the view presents the constitutional
arrangements we have been discussing as “a kKind of rational and shared pre-
commitment among free and equal sovereign citizens at the level of constitu-
nonal choice.”!'* lis effect can be summed up as follows:

By the exercise of their rights of equal participation [the people] agree to a safeguard
that prevents them, in the future exercise of their equal political rights, from later
changing their minds and deviating from their agreement and commitment to a just
constitution. . . . By graniing to a non-legislative body that is not electorally account -
able the power to review democratically enacted legislation, citizens provide them-
selves with a means for protecting their sovereignty and independence from the unrea-
sonable exercise of their political rights in legislative processes, . .. By agreeing to
judicial review, they in effect tie themselves into their unanimous agreement on the
equal basic rights that specify their sovereignty. Judicial review is then one way o
protect their status as equal citizens, '

As [ said, the precommitment view is an attractive one. We are familiar
with it in personal ethics: An individual may have reason to impose on him-
self certain constraints as far as his future decision-making i1s concerned.
Ulysses decided that he should be bound to the mast in order to resist the
charms of the Sirens, and he instructed his crew that “if 1 beg you to release
me, you must tighten and add to my bonds.”!* A smoker trying (o quit may
hide his own cigareties. a chronic oversleeper with a weakness for the
“snooze” button may place his alarm clock out of reach on the other side of
the bedroom, and a heavy drinker may give his car kevs to a friend at the be-
ginning of a party with strict instructions not to return them when they are re-
quested at midnight.

These arrangements strike us not as derogations from individual freedom,
but as the epitome of self-government. Freedom, after all, 15 not just moving
hither and yon with the play of one’s appetites, It 15 a matter of taking conirol
of the basis on which one acts; it is a matter of the self being in charge of its de-
sires and not vice versa.'® The idea is sometimes explicated in terms of the re-
lated concept of awtonomy: “Autonomy of the will is the property that the will
has of being a law to itself.”7 Aware now of a way in which it might be deter-
mined by various forces in the future, the autonomous will seeks 1o limit such
determination by responding to certain considerations of principle in advance,

So, similarly, it may be said, an electorate may decide collectively to bind
itself in advance to resist the siren charms of rights violations. Aware, as
much as the smoker or the drinker, of the temptations of wrong or irrational
action, the people as a whole in a lucid moment may put themselves under



276 JEREMY WALDRON

certain constitutional disabilities — disabilittes that serve the same function in
relation to democratic values as are served by strategies like hiding the ciga-
rettes or handing the car keys to a friend in relation to the smoker's or the
drinker’s autonomy. The smoker really desires to stop smoking: the drinker
does not really want to drive under the influence. The mechanisms they
adopt, therefore, enable them to secure the good that they really want and
avoid the evil that, occasionally despite themselves, they really want to avoid.
Similarly, the people really do not want to discniminate on grounds of race, to
restrict free speech, or to allow the police to search people’s homes without a
warrant. They are aware, however, that on occasion they may be drniven by
panic into doing these things. And so they have taken precautions, instituting
legal constraints as safeguards to prevent them from doing in a moment of
panic what in their more thoughtful moments they are sure they do not want
to do. As Stephen Holmes states the view (though this is not quite Holmes's
own account of constitutional precommitment): t#

A constitution is Peter sober while the electorate 1s Peter drunk. Citizens need a consti-
tution, just as Ulysses needed to be bound to his mast. If voters were allowed to gei
what they wanted, they would inevitably shipwreck themselves. By binding them-
selves to rigid rules, they can better achieve their solid and long-term collective
aims. '

Constitutional constraint, in other words, 15 a means by which the will of the
people secures its own responsible exercise,

I11. Causal Mechanisms versus External Judgment

In a seminal study of precommitment, Jon Elster has suggested that a decision
at 1, counts as a way of “binding oneself” vis-a-vis some decision at 1, only if
“[t]he effect of carrying out the decision at 7, [is] to set up some causal process
in the external world.”* He means to exclude purely internal strategies like de-
ciding to decide: “[O]ur intuitive notion of what it is to bind oneself seems to
require that we temporarily deposit our will in some external structure.”!

In the political case, we may want to ask: What counts as an external struc-
ture? Elster himself has doubts about the application of his analysis to consti-
tutional constraints:

[ The analogy between individual and political self-binding is severely limited. An in-
dividual can bind himself to certain actions, or at least make deviations from them
more costly and hence less likely, by having recourse 1o a legal framework that 1s ex-
ternal to and independent of himself. Bur nothing is external to society. With the ex-
ception of a few special cases, like the abdication of powers to the International Mon-
etary Fund, socicties cannol deposit their will in structures outside their control; they
can always undo their ties should they want to. ™
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His point 1s well taken as far as popular sovereignty is concerned: What the
people can do, constitutionally, they can always in some sense undo. Yet
there is a sense nevertheless that constitutional provisions can be binding, a
sense that has to do with the institutional articulation within the framework
controlled overall by “the people™ as popular sovereign. Even though the con-
straints are not external to that framework, they are in the relevant sense ex-
ternal to the particular agencies in which “the will of the people™ 15 embodied
for purposes of ordinary political decision. | shall return to these issues to-
ward the end of the essay.®

A separate set of issues is raised by Elster’s reference to causal mecha-
nisms. A decision at ¢, counts, he said, as a precommitment only if its effect is
“1o set up some causal process in the external world.”™** Does this include or
exclude strategies like the drinker giving his car keys to a fnend? The friend’s
possession of the car keys 15 not really a causal mechanism ensuning or in-
creasing the probability that the drinker will not drive home at midmight. In-
stead, it operates by virtue of the friend’s undertaking at r, not to give him
back the car keys at 1, together of course with the friend’s willingness at 7, 1o
actually honor that undertaking. My point is not that the friend may prove un-
reliable, for so may a causal mechanism. It 1s rather that the precommitment
operates via the friend’s judgment and decision, and to that extent its opera-
tion at 7, is not entirely under the drinker’s ex ante control at 1,

An advantage of using a noncausal mechanism such as the judgment of a
friend is that it enables the agent to bind himself to a principle that does not
operate deontologically or rigidly. Most people who condemn drunk driving
(in themselves and others) do so without considering that there may be cir-
cumstances in which driving with an elevated blood alcohol level 1s the right
thing to do. Suppose | design a mechanism that prevents me from ever start-
ing my car when my blood alcohol level exceeds 0.05 percent. Then I may be
dismayed to find that 1 cannot drive my baby to the hospital if the child be-
comes desperately ill while 1 am hosting a cocktail party at my home (and no
one ¢lse has a car, and no one else can dnive, etc., etc.). 1 discover, in other
words, the need for exceptions to the rule. Now if the exceptions are clear-cut,
then perhaps a sophisticated mechanism can embody them as well: 1 install a
device that also measures the body temperature of my baby and allows me 10
drive drunk whenever that temperature exceeds 102 degrees Fahrenheit. But
if the exceptions are at all complicated or if delicate judgment is required in
order to establish whether exceptional conditions obtain, then of course it will
be better to abandon causal mechanisms altogether and instead entrust the car
kevs to a friend, hoping that the friend will make what 15 in the circumstances
an ethically appropriate decision.

Clearly, if constitutional constraints are regarded as forms of democratic
precommitment, then they operate more on the model of the friend’s judg-
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ment than on the model of a cansal mechanism, Except in rare cases (like
“dual key™ controls of nuclear weapons), constitutional constraints do not op-
erate mechanically, but work instead by vesting a power of decision in some
person or body of persons (a court) whose job it is to determine as a matrer of
judgment whether conduct that is contemplated (say, by the legislature) at 1,
violates a constraint written down at ¢, ]

As I said, the advantage of such forms of constraint is that they do not op-
erate ngidly, but instead leave some room for judgment. The disadvantage 15
that they then become capable of operating in ways that do not represent the
intentions of the agent who instituted them at ¢,. Provided that one’s intention
15 sufficiently simpleminded, a causal mechanism can embody it perfectly:
The physical ngidity of the mechanism represents, as it were, the strength and
single-mindedness of the agent’s resolve. Though the machine is a mindless
thing, its operation may for that very reason enhance rather than undermine
the agent’s autonomy, because it works to bind him to exactly the decision he
intended. But if Agent A has vested a power of decision in someone else, B,
with room for the exercise of judgment by B, then one may wonder whether
this 1s really an instance of autonomous precommitment by A. Binding one-
self to do at 1, exactly what one intends at ¢, to do at 1, is one thing: delivering
one’s power of decision as to what to do at 1, over to the judgment of another
person is something quite different. Person A may have good reason to do that
of course (1.e., surrender his judgment to B) — and in a sense that would be a
form of precommitment. That is, the acr of precommitment may be au-
tonomaous, but its operation may be something less than a consummation of
the agent’s autonomy inasmuch as it is subject to the judgment of another. In
other words, it would not be a form of precommitment that enabled one 1o re-
but an objection based on the importance of A’s hanging on to his autonomy
or, in the case of constitutional constraints, an objection on democratic
grounds, It would be more like the vote to vest power in a dictator that we dis-
cussed in Section I: When the people vote for dictatorship, maybe dictator-
ship is what they need, and maybe dictatorship is what they should have, but
let us not kid ourselves that dictatorship is therefore a form of democracy.

I believe this point is nor rebutted by showing that an independent power of
Judgment 1s indispensable to the sort of constraint that the agent (or the peo-
ple) want to set up. In a recent book Ronald Dworkin has presented an attrac-
tive picture of the United States Constitution in which many of the provisions
of the Bill of Rights are taken to embody abstract moral principles.®® Dworkin
argues that an accurate historical understanding of the equal protection
clause, for example, precludes any interpretation that does not represent it as
a moral principle framed at a very high level of generality.?” Since it is obvi-
ous (and was obvious in 1868) that abstract moral principles cannot be inter-
preted and applied without the exercise of human judgment, Dworkin be-
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lieves that the framers of the Fourteenth Amendment evidently intended
members of the judiciary to employ their powers of moral judgment to deter-
mine how exactly the actions of state legislatures should be constrained in the
name of equal protection. Since this 15 what the states voted for when the
amendment was ratified, the arrangement amounts to a deliberate decision
by various agents, not to constrain themselves by mechanical means as in
Ulysses’ case, but to have themselves constrained by others” judgment.

Furthermore, in cases like this, the necessity for judgment cannot be under-
stood except on the assumption that it will sometimes be exercised — and ex-
ercised properly — in ways that were not foreseen by those who set up the con-
straint. After all, if its proper exercise could always be foreseen, then no
exercise of judgment would ever really be required; constitutional jurispru-
dence would become, as we say, “mechanical.” Dworkin is quite right to in-
sist, therefore, that once one accepts the abstract-principle interpretation of
the Bill of Rights® and the analytic connection between abstraction and judg-
ment, it 1s 4 mistake 1o accuse modern judges of violating the framers’ inten-
tions simply because the framers did not contemplate or would have been sur-
prised by some particular modern application of their principle.

But there is yet another point about the link between abstraction and judg-
ment that does pose difficulnies for the precommitment idea. Not only should
we not expect particular applications of the principles embodied in the Bill of
Rights to be ex ante foreseeable and unsurpnising; we should also not expect
them to be uncontroversial. The inference of particular applications from a
complex principle is something on which people are likely to disagree, partic-
ularly if — as Dworkin rightly argues — the inference in every case should be
from the whole array of abstract principles embodied in the constitution, not
just the principle embodied in the particular provision appealed to.* Again, 1f
we value judgment n relation to our constitutional commitments, we should
not flinch at this conclusion. But it does eat away at any claim that precommit-
ment is a form of self-government - that is, government not only of the people
but by the people — or that it preserves the democratic or self-governing char-
acter of a regime. The argument to that effect goes as follows.

Early in our tradition, political theorists developed a taxonomy of various
forms of constitution, of which the most familiar 1s the Aristotelian distinc-
tion between government by one man, government by a few men, and govern-
ment by the many. The distinction was not necessarily a matter of whose will
was to prevail in a society. According to Aristotle, the distinction was needed
even in a society ruled by law, since the application of law required judgment
and there was a question about who should apply the laws. ™ Judgment fore-
shadows disagreement, and in politics the question is always how disagree-
ments among the citizens are to be resolved. It is, I think, important to re-
member that this includes disagreements about rights and justice, and thus
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disagreements about the things covered by the abstract moral principles to
which the people have committed themselves in their constitution. Different
forms of government amount to different answers to the question: Whose
Judgment is to prevail when citizens disagree in their judgments about matters
as important as thig?

Now there may be good reasons for the people to offer as their answer:
“Not us, or our representatives, but the judiciary.™ If so, that amounts pro
tanto to a refusal of self-government.?! It amounts to the people’s embrace of
whai Arnisiotle would call “aristocracy™ - the rule ol the few best.

Of course, it 1s not wholly aristocratic, for the few best are to exercise their
Judgment on the interpretation and application of principles that, initially at
any rate and n their most general form, are chosen by the people. The fact
that authority is accorded to the people’s choice as to which abstract princi-
ples are to be adopted for interpretation by the judges makes this a mixed con-
stitution.

But the aristocratic nature of the arrangement is not diminished by the mere
fact that the anstocrats exercise judgment rather than will. For in our best un-
derstanding, politics 1s always a matter of judgment, even at the most abstract
level: Even the framing of a provision like the Fourteenth Amendment 1s an
act of judgment — by the people — as to what a good republic now requires (in
light of its history. etc.). The democratic claim has always been that the peo-
ple are entitled 1o govern themselves by their own judgments. So, to the ex-
tent that they invest the judiciary with an overriding power of judgment as to
how something as basic as equal protection is to be understood, allowing that
judgment to override the judgment of the people or their representatives on
this very issue, it 15 undeniable that in terms of the Aristotelian taxonomy,
they have set up what would traditionally be described as a nondemocratic
arrangement.

Under these circumstances then — and there is no reason to believe that the
problem will be any different with a British bill of rights — the constitutional
arrangements we have been discussing cannot really be regarded as a form of
precommitment by Agent A at time #, to a decision (for time ¢,) that A himself
has chosen. Instead, they involve a form of submission by A at ¢, to whatever
Jjudgment is made at ¢, by another agent, B, in the application of very general
principles that A has instructed B to take into account.

One final observation to clarify the point I am making. It is sometimes said
that what justifies judicial review is that it would be inappropriate for the rep-
resentatives of the people (acting by majority decision) to be “judge in their
own case,” in determining whether a piece of legislation violates the rights of
a minonty.*? But if a constitutional provision (protecting minority rights) is
really a precommitment of the people or their representatives, then there is in
principle nothing whatever inappropriate about asking them: Was this the pre-
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commitment you intended? If a dispute arises among the crew as to whether
Ulysses wanted to be blindfolded as well as bound to the mast, there is noth-
ing to do but ask Ulysses. To refrain from doing so on the ground that this
would make him judge in his own case would be absurd — absurd, that is, if
the name of the game really is precommitment. Precommitment cannot pre-
serve the aura of autonomy (or democracy in the constitutional case) unless
the person bound really is the judge of the point and extent of his being
bound. Ulysses, of course, may not be able to give us a rational answer if we
do not get around to asking him until he is already under the influence of the
Sirens” song. Then there is nothing we can do but make our own decision
about whether or not to blindfold him. At that stage we should stop justifying
owr decision by calling it a consummation of Ulysses’ autonomy; the best we
can now say on autonomy grounds is that we are acting, paternalistically, as
Ulysses would have acted had he been lucid and in possession of full infor-
mation, not that we are acting in the way he clearly wanted us to act in de-
fense of his autonomy. So, similarly, if we follow the logic of precommitment
in the political case, the people are presumably authorities — not judges in
their own canse, but authorities — on what they have precommitted them-
selves to. If that authority is challenged - for example, because the people are
now thought to be in the very state (of panic or anger, etc.) that they wanted
their precommitment to counteract — then all we can say is that the notion of
precommitment is now no longer useful in relation to the controversy, Once 1t
becomes unclear or controversial what the people have committed themselves
to, there is no longer any basis in the idea of precommitment for defending a
particular interpretation against democratic objections.

IV. Disagreements or Weakness of Will?

We have concentrated for a while on the implementation of a precommitment:
Is it a causal mechanism, or does it consist rather in entrusting a decision to
somebody else's judgment? There are also things to be said about what moti-
vates precommitment in the first place.

In cases of individual precommitment, the agent 15 imagined to be quite
certain, in his lucid moments, about the actions he wants to avoid, the reasons
for their undesirability, and the basis on which he might be tempted neverthe-
less to perform them. The smoker knows that smoking is damaging his health,
and he can furnish an explanation in terms of the pathology of nicotine addic-
tion of why he craves a cigarette notwithstanding his possession of that
knowledge. The drinker knows the statistics about dronk drving and he
knows too how intoxication works. He knows at the beginning of the evening
that at midnight both his ability to drive safely and his judgment about his
ability to drive safely will be seriously impaired.
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These cases fall into recogmized categones of decisional pathology, or akra-
sia.** Responsible individuals are aware of their own vulnerability to things hke
lust, laziness, impulse, anger, panic, passion, and mioxication. They are aware
that these conditions can lead them to behave in ways they themselves believe
o be undesirable. Though that belief may actually accompany the behavior in
question, it is often referred to in the literature as a belief held and acted upon
“in a calm moment” - a moment when the agent foresees the conditions of
akrasia but 15 not actually afflicted by them, and so 1s able to make arrange-
mienis that lessen the probability that be will behave akratically in the future,

Much of this may be thought to apply in the political realm also. Constitu-
tional constraints may be seen as prophylactics against political akrasia — that
is, against the pathology of anger, panic, or greed that is often thought 1o be
endemic in democratic politics. The history of political thought in the West is
largely the history of warmings about the hasty, greedy, and imtemperate
courses on which the masses are likely to embark if they ever get power in
their hands. “Men are not apt to change their character by agglomeration,”
wrote de Tocgueville. “Nor does their patience in the presence of obstacles in-
crease with the consciousness of their strength.”™ If anything, James Madi-
son said, “|bjodies of men are . . . less controlled by the dread of reproach and
the other motives felt by individuals,”* The point here 15 not merely that
members of the majority are liable to act unjustly, but rather that they are
likely to act in ways they will later regret. They have reason therefore to put
themselves on guard against these temptations.

If we are worried about a majority falling upon the property of the rich or
the rights of a minority in a moment of greed, panic, or anger, then constitu-
tional precommitment seems an attractive idea. (We should note, however,
that such precommitments have been singularly ineffective in the United
States, at least as far as moments of national panic are concerned. )* But it is
quesiionable whether we should take akrasia as our model for the circum-
stances in which bills of rights and the judicial review of legislanon actually
operate.

In most cases in which judicial review is contemplated by the defenders of
constitutional constraints - certamnly in most of the high-profile cases in the
United States — the sitnation looks something hike this:

1. The people commit themselves in their constitution (by a supermajority)
to some fairly abstract formula about rights. Some of them (the minority)
have misgivings about the principle — they think its adoption is wrong or
unwise — while even among those who support its ratification, opinions
differ as to what in detail it amounts to.

2. A legislature passes a measure that arguably violates the constitutional
provision. The measure 15 supported by a majority of representatives,
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some because they do not believe it falls under the constitunonal pninciple,
others because they oppose the constitutional principle and always did.

3. A court, deciding by a simple majority, holds that the legislature's enact-
ment is unconstitutional. Four out of the nine justices argue, however, in
dissent, that the legislation should not be struck down. They maintain that
the interpretation of the bill of rights that would be required to sustain a
finding of unconstitutionality i1s implausible, mainly on the ground that
such interpretation would make the relevant constitutional provision quite
unattractive from a moral point of view. Needless 1o say, their colleagues
on the bench do not agree with this,

The disagreement among the justices, then, is in part about what makes a
constitutional provision morally unattractive. That, of course, is exactly what
the members of the legislature were disagreeing about when they voted on the
bill. And it was also one of the focuses of disagreement among the people
when the constitutional provision was originally adopted. It is the same dis-
agreement all the way through, though the weight of opinion has shifted back
and forth: a supermajority of the people on one side in Decision 1; a simple
majority of their legislative representatives on the other side in Decision 2;
and a simple majority of justices back in the other direction again in Decision
3. And this is what we should expect when a complex and highly charged
moral issue is put in shightly different forms to different constituencies for de-
cision at different times.

My theme in all this is reasonable disagreement, but | cannot restrain my-
self from saying that anyone who thinks a narrative like this is appropriately
modeled by the story of Ulysses and the Sirens 1s an idiot. Ulysses 1s sure that
he wants to listen but not respond to the Sirens” song; the people in our exam-
ple are tomn. If Ulysses were somehow to untie himself and get ready to dive
over the side of the boat and swim to the Sirens, it would be clear to his crew
that this was exactly the action he commanded them to restrain; but in most
constitutional cases, opinions differ among the citizens as to whether the leg-
islation in question is the sort of thing they wanted (or would or should have
wanted) in a founding moment to preempt. What's more, all the judges and all
the legislators know in our example that the 1ssue they are facing is one on
which reasonable people disagree, whereas in the Odyssey the crew members
can be assured that Ulysses” straining at or breaking his bonds is the product
of a decisional pathology that is well understood by everyone mvolved, in-
cluding Ulysses.

In other words, in the constitutional case we are almost always dealing with
a society whose members disagree in principle and in detail, even in their
“calm” or “lucid” moments, about what rights they have, how those rights are
to be conceived of, and what weight they are to be given in relation to other
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values. They need not appeal to aberrations 1n rationality to explain or charac-
terize these disagreements; disagreements about rights are sufficiently ex-
plained by the difficulty of the subject matter and what John Rawls refers to
as “the burdens of judgment.”* A constitutional “precommitment™ in these
circumstances is therefore not the triumph of preemptive rationality that it ap-
pears to be in the cases of Ulysses and the smoker and the drinker, It is rather
the artificially sustained ascendancy of one view in the polity over other
views while the complex moral issues between them remain unresolved. To
impose the template of precommitment on this situation would smack more
of Procrustes than Ulysses.

A better individuval analogy — better, that 1s, than the case of Ulysses or the
drinker or the smoker — might be the following. Imagine a person - call her
Bridget — who is torn between competing conceptions of religious belief. One
day she opis decisively for fundamentalist faith in a personal God. She com-
mits herself utterly to that view and abjures forever the private library of the-
ological books in her house that, in the past, had excited and sustained her un-
certainty. Though she 1s no book burner, she locks the door of her library and
gives the keys to a friend, with strict instructions never to return them, not
even on demand.

But new 1ssues and old doubts start to creep into Brndget's mind after a
while (*Maybe Tillich was right after all . . "), and a few months later she
asks for the keys. Should the friend return them? Clearly, this case 1s quite
different from (say) withholding car keys from the drinker at midnight. Both
involve forms of precommitment. But in Bridget's case, for the friend to sus-
tain the precommitment would be for the friend to take sides, as it were, in a
dispute between two or more conflicting selves or two or more conflicting as-
pects of the same self within Bridget, each with a claim to rational authority,
It would be to take sides in a way that is simply not determined by any recog-
nizable criteria of pathology or other mental aberration. To uphold the pre-
commitment would be to sustain the temporary ascendancy of one aspect of
the self at the ume the library keys were given away and to neglect the fact
that the self that demands them back has an equal claim to respect for its way
of dealing with the vicissitudes of theological uncertainty.

Upholding another’s precommitment may be regarded as a way of respect-
ing that person’s autonomy only if a clear line can be drawn between the aber-
rant mental phenomena the precommitment was supposed to overnde, on the
one hand, and genuine uncertainty, changes of mind, conversions, and so on,
on the other*® In Ulysses’ case and in the case of the potential dronk dniver,
we can draw such a line. In Bridget's case, we have much more difficulty, and
that is why respecting the precommitment seems more like taking sides in an
internal dispute between two factions warring on roughly egual terms.
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As if that weren't bad enough, if we were really looking for an analogy to
the judicial review example, we would imagine the theological case with this
difference - that Bridget hands the keys of the library to a group of friends,
who then decide by majority voting when it is appropriate to return them to
her. They find they have to decide by majority voting, since they disagree
about the issue along the very lines of the uncertainty that is tortuning Bridget
herself.

Clearly there are dangers in any simplistic analogy between the rational au-
tonomy of individuals and the democratic governance of a commumity. The
idea of a society binding itself against certain legislative acts in the future is
problematic in cases where members disagree with one another about the
need for such bonds or, if they agree abstractly about the need. disagree about
their content or character. It is particularly problematic when such disagree-
menis can be expecied o persist and 1o develop and change 1n unpredictable
ways. And it becomes ludicrously problematic in cases where the form of pre-
commitment is to assign the decision procedurally to another body, whose
members are just as torn and conflicted about the issues as the members of the
first body were.

If. moreover, the best explanation of these persisting disagreements is that
the issues the society is addressing are themselves very difficult, then we have
no justification whatever for regarding the temporary ascendancy of one or
other party to the disagreement as an instance of full and rational precommit-
ment on the part of the entire society, In these circumstances the logic of pre-
commitment must simply be put aside, and we must leave the members of the
society 1o work out their differences and to change their minds in collectuve
decision-making over time, the best way they can.

V. Ulysses, the People

It may be thought that the model of Ulysses or the potentially drunk driver
cannot be extended anyway to constitutional issues because in constitutional
cases we are dealing not with one individual binding himself, but with a com-
plex collective agent — consisting of millions of people — binding itself by set-
ting certain of its own agencies at odds with one another. Moreover, if we ap-
ply this to instances like American constitutional law, we have to contemplate
“the people” not just as millions of disparate individuals bat as an entity that
is continuous over several centuries, so that our being bound today by formu-
las laid down by a group of slaveholding revolutionaries in 1791 is repre-
sented as a form of avtonomous precommitment by us. It might be thought
that this strains the credibility of the elements of self, agency, and autonomy
involved in the precommitment idea.
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What difference does it make, then, when we move from decisional strate-
gies by individuals, intended to last for a few hours or a few days, to the con-
stitutional commitments of a whole people intended 1o endure over centuries?

The main difference 1s the one we have just finished discussing. In almosi
every case, a decision at ¢, by a whole people (comprising millions of individ-
uals) to preclude a certain decision, I, by them at i, will be a subject of dis-
agreement. At 1, opinions will differ as to whether D is undesirable and, even
if 1t is, as to whether it is properly the subject of constitutional constraint.
Nevertheless, a precommitment will not be entered into a r, unless many more
people think I3 is undesirable than favor D). What's more, those who vote for a
constraint will do so, presumably, because they fear that among the present
opponents of [, there are some who may be driven at some future time ¢, by
panic, greed, or anger to vote in its favor; that is, they fear an akratic shift in
the balance of opinion. But suppose now that we have reached ¢, and that de-
spite the constitutional constraint, [2 has somehow found itself on the political
agenda and it turns out that a majority of the people are in favor of D, If the
desirability of I was controversial at ¢, then the akratic explanation is not the
only possible explanation of the shift in opinion. An alternative and more
charitable (more respectful) explanation is that, as public debate has gone on,
many people have become convinced by the arguments in favor of D that
were put forward originally by the minority at 1, or by new arguments that
have been put forward since.

The plurality of a political community, the inevitable existence of diversity
of opinion and reasonable disagreement among them on all matters of rights
and justice, and the dynamics of both formal and informal deliberation over
time — these three things mean that we are seldom in a position to say, with
any assurance, that majority support for a given position at 1, represents the
weakness or panic that opponents of the position thought at r, they had reason
to fear. It may represent the akrasia they feared. But equally it may represent
nothing more insidious than the sort of shift in the balance of opinion that we
associate naturally with ongoing deliberation, particularly as circumstances
change and one generation succeeds another in the body politic.

We saw in Section [V that it is possible to construct an individual analog of
this: Bridget was genuinely torn over theological 1ssues, and she resolved one
way at f, but changed her mind at ¢,.* This sort of thing is perfectly familiar,
But although changes of mind are as familiar as constancy in the case of indi-
viduals, we are not familiar with anything remotely approaching Ulysses-like
steadfastness and unanimity in the case of large political communities. Unan-
imous agreement, as John Locke pointed out, “is next impossible ever to be
had.”*" 50 there 15 something spectacularly inappropriate about using the un-
equivocal precommitment of an individual as a model for constitutional con-
straint. The plurality of politics, the reasonableness of disagreement, and the
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dynamics of debate mean that Bndget should be our model, not Ulysses. And
as we have seen, it is not possible to construct in Bridget's case the sort of ac-
count of precommitment that would allow us, in the political case, to finesse
the democratic objection.

| mentioned earlier that one of the circumstances contributing 1o the dy-
namics of public debate and the corresponding shifts in public opinion is that
the membership of the political community is constantly changing. Stephen
Holmes cites Thomas Jefferson’s calculation that actuarially (at the end of the
eighteenth century) “half of those of 21 years and upwards living at any one
instant will be dead in 18 yvears 8 months.™ Why, then, said Jefferson, should
a subsequent generation be bound by constitutional commitments entered into
not by them but by their ancestors?

If political precommitments are understood primarily as individual strate-
gies, then this objection succeeds. Suppose Tom votes for a law requiring the
use of seat belts in automobiles because he wants to overcome his lazy and
akratic neglect of his own safety.*? And suppose the law passes. What Tom
has done then is band together with a sufficiently large number of others, each
hoping to set up and make use of this collective mechanism in order o bind
him- or herself, Though the law 15 a coercive one, it can be defended against
autonomy-based critiques, inasmuch as each of the coerced individuals delib-
erately sought it as a mechanism of enhancing his or her responsible individ-
ual autonomy. But once Tom and his original band of fellow citizens pass
away, it will not be possible to offer this defense of the seat-belt law to their
children and grandchildren. Of course, Tom's descendants may renew the law
or allow it to remain on the books unrepealed for the very same reasons that
led Tom to vote in its favor. Then again, they may not. And if they don't, we
cannot defend the law to them as a precommitment, for it was at best a pre-
commitment by the individuals of Tom’s generation, not theirs.

However, when the precommitment idea is deployed in a political context, it
is usually deployed in terms of a precommitment by the peaple as a collective
entity, rather than as a series of precommitments by individual voters taking
advantage of collective mechanisms such as laws. In cases where the precom-
mitment is conceived to be collective, the intergenerational objection is not by
itself decisive. After all, if citizens may ever be bound by legislation that com-
mands anything less than unanimous support — and opponents of constitutional
constraint, of course, believe that they may - then it must be because they have
constituted themselves as a political entity, a community that i1s not simply the
aggregate of is individual members. Ronald Dworkin asks:

Why am | free — how could T be thought to be governing myself = when 1 must obey
what other people decide even if [ think it wrong or unwise or unfair to me or my fam-
ily? What difference can it make how many people must think the decision right and
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wise and fair if it is ot necessary that ' do? . . . The answer to these enormously diffi-
cult questions begins in the communal conception of collective action. If I am a gen-
uine member of 4 political commumty, its act is in some pertinent sense my act, even
when [ argued and voted against i, . . %

Opinions differ, of course, as to what this communal conception requires.
But at the very least, citizens must share some sense that they are “all in this
together.” That 1s, they must share the sense that there are certwin common
problems that are worth their while solving together despiie their divergent
views as to what the solution ought to be. And they must connect this shared
sense o ther support for mechamsms of collective decision that allow them
to precipitate out of their disagreements a single course of action that they ac-
cept as binding on all.

Their sense of sharing these concerns and commitments with others will in-
volve some view — probably tacit — as to who these “others™ are. That view
will have a temporal as well as a geographic dimension. People will ask them-
selves, “Among how many people must 4 common view be taken on these is-
sues?" and their answers will yield theories of borders, federalism, and the
territorial separation of national and state junisdictions. And they will also ask
themselves, “How important is it for our shared solution to a common prob-
lem to extend, and remain in force, over time?” Just as their answers (o the
first question will indicate why a person on one side of a border is conceived
to be bound by a certain law while someone a few miles away is not, so their
answer 1o the second question will yield a theory as to why individuals may
sometimes be bound, not only by laws they voted against, but also by laws
voted upon decades before they were born.

I am not saying what their answers ought to be, and I am certainly not
saying that there 15 no political community unless its laws are taken to bind
future generations in perpetuity. But it is more than likely that the regui-
site sense of membership and community will extend across generations, so
that in principle there is no difficulty about being bound by the decision of
one’s ancestors. 5o, if our forefathers deemed certain precommitments neces-
sary, the mere fact that those precommitments are supposed to extend over
time, and outlast those who enacted them, is not in itself a reason for not hon-
oring them or for condemning them as incompatible with the idea of self-
government.

That said, however, the intergenerational dimension might bear on our dis-
cussion n the following way. It 1s natural, when these possibilities are being
considered prospectively (as they are, presently, in the Uniied Kingdom}, to
focus on the ex ante rationality and autonomy of precommitment. It seems
like a good idea now for us to commit ourselves preemptively against future
violations of rights. But it is important that those who embark upon constitu-
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tional change have the capacity to look upon what they are presently doing
with the eyes of years, even centuries, to come.® We have to have in mind
that at some future date a large number of people, favoring a change in some
law or in the understanding of some nght, will experience the force of the
constraint that we are setting up as a restriction on their autonomy.

They might want to reform laws regarding electoral campaign finance, for
example, but find that their efforts are constrained by a free speech provision
in their constitution, Opponents of campaign finance reform may seek to mol-
lify the anger that this constraint generaies among the majority by defending
it as a precommitment entered into by a previous generation. Now it 18 possi-
ble that the majority will be deaf to thus characterizatnion, and deaf to it for the
very reason that the precommitment was set up: The majority is i precisely
the pathological state that the precommitment was designed to counteract.
But 1t 15 also possible that the members of the majonty will resist the precom-
mitment charactenzation, not because they are overwhelmed by passion or
anger, but because they disagree with the ideas about free speech that seemed
plausible to their ancestors. Ex ante the precommitment seemed to be a good
wdea; ex post, it might seem silly given what we know about democracies,
mass media, and electoral campaigns. And if the majority now knows that
even at the nme the precommitment was entered into, there were voices warn-
ing against attempting to bind future generations in matters as complex as
thig, it will be particularly inclined to regard the constraint as unreasonable.
MNow, of course, that is hindsight; that is a view of the precommitment ex post.
But it is a view that, imaginatively, the framers of the precommitment ought
to take very seriously ex ante. They should ask themselves: Is there a reason
now o doubt that this provision will seem reasonable as a precommitment to
those whom it constrains in the future? It seems to me that the existence of
good-faith disagreement about the content of the precommitment at the time
it is proposed 1s afwayvs a reason for answernng that question in the affirma-
tive. Disagreement ex ante portends unreasonableness ex post.

So although the intergenerational dimension is not necessarily conclusive
against the precommitment characterization of constitutional constraints, it is
likely to be conclusive in fact inasmuch as the future has an uncomfortable ten-
dency to vindicate the wisdom of those whose views or apprehensions might
have been in the minority at the time the constraint was onginally imposed.

I guess it follows from this that a constitutional constraint is less unreason-
able gua precommitment the greater the opportunity for altering it by pro-
cesses of constitutional amendment.*® We need to bear in mind, however, that
such processes are usvally made very difficult; mdeed, their difficulty - the
difference, for example, between the majority required for constitutional
amendment and the majority required for routine legislative change — 1s pre-
cisely definitive of the constraint in guestion. So if there 15 an objection to a
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certain constitutional constraint, we cannot rebut that objection by pointing to
a formal opportunity for amendment or change; the limited nature and extent
of that opportunity are precisely what are being objected 0. All we can say
15 that the objection would have been even stronger if the opportunity for
amendment had not existed. Certainly, the opportunity for constitutional
amendment adds nothing to the case for considering a constitutional con-
straint as a precommitment,*® At best, all it does is alter our understanding of
what it 1s that we are trying 1o defend by presenting it in this light#7

YI. Constitutive Rules

I noted earlier that Jon Elster had some doubts aboutl whether constitutional
constraints could really be described as precommitments, since they were not
“external” to the people who set them up.** We said that the answer to this is
that the constraints are external to some of the institutions set up by the peo-
ple to act in their name, even though they are not external to the people them-
selves, considered as “popular sovereign.” 1 now want to return to this point,
for it raises interesting questions about the relation between constitutional
constraints and the constitutive rules of political institutions,

A bunch of individuals must constitute themselves as a people — that is, as a
political community — even in order to frame a constitution. But mostly what
they do in their framing is to construct what they hope will be an enduring set
of institutions that can embody decision procedures and mechanisms of col-
lective action. In Passions and Constraint, Stephen Holmes has argued that
consttutional constraints have important constitutive functions in this regard:

[Clonstitutions may be usefully compared to the rules of a game and even to the rules
of grammar. Whale regalarive rules (for instance, “no smoking ' ) govern preexistent ac-
tivities, constiturive rules (for instance, ‘bishops move diagonally’} make a practice
possible for the first tme. . . . Constitutions do not merely hmt power; they can create
and organize power as well as give it direction. . . . When a constituent assembly es-
tablishes a decision procedure, rather than restricting a preexistent will, it actually cre-
ates a framework in which the nation can for the first time, have a will 4

The point is clearest in the case of political procedures. A deliberative as-
sembly needs procedural rules in order to facilitate and focus its debates.*® If
these rules are themselves up for grabs in the very sessions they are supposed
to structure, then it will be hard for a large group of diverse deliberaiors o
proceed with any assurance that they are not talking at cross-purposes or go-
ing around in circles. Like the rules of grammar, procedural rules cannot be
regarded simply as a way of handcuffing or restraining participanis.®! Instead,
they make participation possible, by setting out a matrix of interaction in
which particular contributions can take their place and be “registered.” so 1o
speak. Of course, the rules of grammar are not really something we decide
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upon in order to facilitate speech. They just emerge; we find ourselves with
them as part and parcel of our ability to communicate.5? But in the context of
an enacted constitution, procedural rules are the product of decisions made in
order to constitute public decision-making. As Holmes puts it: “Decisions are
made on the basis of pre-decisions. Electoral choices are made on the basis of
constitutional choices. When they enter the voting-booth, for instance, voters
decide who shall be president, but not how many presidents there shall be.”

All this is very important. It is equally important, however, to notice the
differences between this form of procedural “pre-decision™ and precommit-
ment properly so called.

Ulysses ties himself to the mast so that when the question arises as to
whether he should leave the ship in response to the Sirens’ song, any decision
he makes to leave will be ineffective. Similarly, the drinker hands his car keys
to a friend, to make it that much less likely that he will decide in favor of driv-
ing when the question about getting home from the party arises at midnight.
Those are examples of precommitment. To adapt a definition from Jon El-
ster,* an agent carries out a certain decision at time #, in order to decrease the
probability that he will carry out another decision at time 1.

But in Holmes's example, the procedural rule (“only one president™)
adopted at ¢, is not supposed to operate when (or if) the people are deciding
at a later time how many presidents to have; it is not intended to consirain
any decision on that occasion. Instead, it is designed to operate at a time
when people are choosing who is to be the president. Unlike Ulysses™ tying
himself to the mast or the drinker’s giving his car keys to a friend, setting up
a procedural rule is not designed to increase the probability of any particular
decision at ,; the point of it is simply to frame and constitute a type of deci-
ston-making procedure.® lis importance in structunng that procedure does
not allow us to infer anything about its precluding any later reconsideration
of the number of chief executives 1o have. (Likewise the constitutive impor-
tance of the rules of baseball or the conventions of English spelling does not
show that it 1$ wrong or unwise to vary these rules; all it shows 1s that, how-
ever much we vary the rules, they have to be settled on any occasion in
which someone wants to engage in the practice or play the game that the
rules constituie. )

Sure, there may be other arguments for not constantly revising the constitu-
uve rules of various activities. If we change the rules of baseball too often, the
fans will be confused and the players unable to develop a consistent set of
skills. Change the conventions of spelling, and the vice-president may be un-
able to keep up. There are well-known conservative arguments in politics as
well, of which the best known are those of Edmund Burke:

By this unprincipled facility of changing the state as often. and as much, and as in
many ways as there are floating fancies or fashions, the whole chain and continuity of
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the commonwealth would be broken. No one generation could link with another. Men
would become little better than the flies of a summer,*

Now this Burkean argument may well motivate constitutional precommit-
ments as a precaution against hasty alteration of the constitutive procedures
of our politics. We entrench our present procedures at ¢, against change at 1,
because we fear that 1f we were to indulge our half-baked reformist impulses
at 1, we would become little more than the “flies of a summer.” And if we do
this, our precommitment will be lable to all the difficulties about pluralism
and disagreement that we have already considered - for nothing is surer than
that Burke's arguments about the dangers of constitutional change are matters
on which reasonable people disagree.

My present point, however, is that it would be a mistake to confuse those
Burkean precommitments with the constitutive procedures themselves, Ac-
cordingly, 1t 1s misleading to suggest — as Stephen Holmes suggests — that
constitutional constraints have the facilitating and enabling character of con-
stitutive rules of procedure.

VIL. Frﬂ:_ummitmenl and Assurance

So far, we have established that constitutive procedures should not be assimi-
lated o precommitments. But precommitments of other sorts may be practi-
cally or politically necessary in the constitution of a people.

In a purely formal sense, a political community may be constituted by a
rule about voting, but such procedural rules constitute a meanngful political
reality only i relation 1o the legal and social context that conditions the char-
acter of public debate. Government by popular majonty is one thing il votes
are taken after lengthy periods of argument back and forth among the citizens
and their representatives; it is quite another thing if votes are taken without
any deliberative interaction at all or if the political culture is such that most
people are afraid to voice their opposition as soon as any hint of majority con-
sensus begins to emerge, Indeed. these conditions concerming deliberation are
arguably so important that majority decision may amount, in effect, to some-
thing quite different — to a different form of government, to the constitution of
a quite different sort of “we, the people” — depending on the conditions.
Holmes argues that, of all the different forms of government that may resuli.
only some are entitled to be called “democracy™:

Democracy is government by rational and free public discussion among tegally equal
citizens, not simply the enforcement of the will of the majonity. . . . Not any “will,” but
only a will formed in vigorous and wide-open debate should be given sovereign au-
thority. The legally guaranteed right of opposition 1s therefore a fundamental norm of
democranc government: il provides an essential precondition for the formation of
democratic public opinion. 3
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The idea is that in setting up democratic institutions, in constituting the very
possibility of “the will of the people.” the members of a society intend to
commit themselves not just to any old form of majoritarianism but to a partic-
ular form of majonty decision, namely the sovereignty of a popular “will
formed in vigorous and wide-open debate.” This they cannot do without, at
the same time doing their best to create an open and tolerant chimate for the
effective expression of political opposition and dissent. And that in trn re-
quires them to establish certain guarantees that minority opposition and dis-
sent will not evoke any backlash from either temporary or permanent majori-
ties. Such guarantees - the argument goes — are not credible unless the people
have put in place constitutional mechanisms to restrain their own natural re-
pressive response to the irritation of minority criticism. A precommitment of
this kind may look negative, and members of the majority may feel that its
immediate effect 1s to prevent them from doing things they want to do. But in
the medium and long term, constitutional guarantees of free speech and loyal
opposition are indispensable for meaningful political debate. Thus, they are
necessary conditions for the very thing the members of the majority want
from their constitution: the emergence, through majoritarian procedures, of
an informed and effective basis for popular decision. That - as I understand
it — is Holmes's argument.

It is an attractive argument. And I believe it would amount to a compelling
case for the enactment of constitutional constraints immune to subsequent
legislative revision if either of two conditions were met. It would be com-
pelling if the people were constant and unanimous in their conception of ma-
jority decision and of the conditions necessary for its effective realization.
Or — even if they did not agree about those i1ssues — it would be a compelling
argument for constitutional constraints if minorities had reason to fear that
any legislative consideration of the rules about free speech and loyal opposi-
tion would be a way of crushing or silencing dissent.

In fact, neither condition is satisfied. Though almost every defender of ma-
jority decision is committed to some form of deliberative democracy, opin-
ions vary widely as to what deliberation should amount to and as to the legal,
political, and social conditions that should surround it. I should not need to la-
bor the point, but here are a few of the issues about which reasonable demo-
cruts disagree: proportional representation, referendums, the frequency of
elections, term limits, the basis of electoral districting, state-funded access to
television airtime for candidates, and campaign finance generally. People dis-
agree about the publication of opinion polls, about free speech in shopping
malls, about the influence of special interest groups and political action com-
mittees, and about the public's interest in the internal workings of political
parties. They disagree too about such fraught topics as heckling, hate speech,
ethnic representation, criminal defamation, and the concepts of sedition, in-
surrection, and subversion.



294 JEREMY WALDRON

We are blessed with a rich and thoughtful hterature on all of this, from the
Federalist papers to such modem tomes as Charles Beitz's Political Equaliry,
Lani Guinier's The Tvranny of the Majority, and Cass Sunstein’s The Partial
Constitution.®” The various opposing accounts put forward by these and other
thinkers amount to diverse attempts to work out in detail the nature of the po-
litical system to which we have committed ourselves — or (more correctly) to
which we are, in our ongoing political and constitutional practices, in the pro-
cess of committing ourselves.

The persistence of these disagreements is characteristic of all modern
democracies, and in most societies there is a natural connection between this
sort of discussion among intellectuals, constitutionalists, and political scien-
tists and the more formal processes by which the people and their representa-
tives debate and vote on proposals for constitutional reform. Voters in New
Zealand recently adopted and made use of a system of proportional represen-
tation; voters in the United Kingdom will soon have the opportunity to decide
among various proposals for reform of the second chamber of their legisla-
ture; and electoral campaign finance is on the legislanive agenda almost
everywhere. Each country studies the constitutional experience of the others;
in every one of these debates, citizens weigh complex arrays of pros and cons;
and though people and their professors may plead passionately for one option
or another, debates about constitutional structure are by and large conducted
in a spirit of mutual respect and in common acknowledgement that this is not
an area of life where the uuth is well known and self-evident.

In some countries, effective decisions on constitutional structure may be
made by parliaments, and of course the parliamentarians disagree among
themselves as 1o what is desirable. In other countries, they are made by popu-
lar voting in referendums, and it tums out, predictably, that the people dis-
agree as well. Even in countries like the United States where the political cul-
ture entrusts these issues largely to the cours, the justices’ decisions are
seldom vpanimous. It turns out that the judges disagree as much as anyone
else — and disagree reasonably and in good faith — about the nature of their
constitutional stewardship and the commitments of principle that stewardship
is supposed to embody.

All this is surely healthy; it 15 exactly what we should expect, and we can
describe it — for the purposes of legal and political philosophy - in any num-
ber of ways. But one thing, it seems to me, we cannot say: We cannot describe
this process in terms of a set of uneguivocal popular precommitments to a
particular form of political decision-making. How are collective decisions to
be made 1in politics? All we can say 15 that this 1s something we are continuing
to work on.

I said that the argument we have been considering in this section would
amount to a compelling case for constitutional constraints immune to legisla-
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tive revision if either of two conditions were satisfied — that is, either if the
people’s commitments in this respect were settled, constant, and unequivocal
or if revisiting such issues threatened grave danger to dissidents or minorities.
We have just seen that the first of these conditions is not satisfied. The second
is not satisfied either.

Dissidents do need an assurance that their opposition will not elicit a repres-
sive or murderous response. In some countries (including some that call them-
selves democracies) that assurance is tenuous or nonexistent. This 1s a matter of
great concemn, but it 15 not what interests us here; in those countries constitu-
tional structures have failed altogether. There may, however, be one or two
countries where the assurance that dissidents need actually does exist by virtue
of constitutional structure, but where it is so fragile that any attempt by the peo-
ple or their representatives to revisit and vote upon issues of political structure
would reasonably be seen by minorities as a way of attacking and undermining
their guarantee of freedom and loyal opposition. Perhaps some of the new
democracies of Eastern Europe and the former Soviet Union fall into this cate-
gory. Arguably, however, these are the countries that can least afford the consti-
tutional rigidity that the precommitment idea involves; ™ their people need to be
able to expennment with a vanety of detailed procedural forms as, slowly, over
the decades, they attempt to elaborate their own constitutional traditions. At any
rate, the specifications | have given — opposition freedoms guaranteed in fact by
constitutional constraints but in a way that 15 so fragile that they would be
threatened by any legislative attempt to revisit or restructure those constraints —
do not apply to the United States and they do not apply 1o the United Kingdom.
In both countries there are robust and established traditions of political liberty
(which have flourished often despite the best efforts of the judiciary), and in
both countries there are vigorous debates about political structure that seem
likely to proceed without threatening minority freedoms.

For that reason, then, and because these background issues of political struc-
ture, political procedure, and political culture remain the subject of ongoing,
healthy, and bemgn disagreement, the panic-sincken model of Odyssean pre-
commitment seems singularly inappropriate as a basis or template for constitu-
tional theory.

Notes

This is a slightly modified version of chapter 12 of Jeremy Waldron, Law and Dis-
agreement (Oxford University Press, forthcoming).

I What this will involve is probably the incorporation into British law of the Euro-
pean Convention on Human Rights, conferring on British courts the powers of in-
terpretation and enforcement presently vested in the Ewropean Court of Human
Rights at Strasbourg.
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eties where the future is so open and the choices so basic and so large”™ (305-6).
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in, 169-76

Kafka, Franz, 27

Kant, Immanuel, 82

Karst, Kenneth, 270023
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under, 40; language and meaning of,
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159, 161, 169-72; nature of, 206—-§;
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{Constitation), 235, 236, 237-8, 242,
247, 257, 25960, 264

Lincoln, Abraham, 123, 297n31

literary criticism, 2K

litigation, 48
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metarules, 2, 3, 4
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moral conflicts transmuted into
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moral merit of constitution, 1836
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maoral theory of law, 207
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Mrs. Murphy exemptions, 260
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Ninth Amendment, |06
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INDEX

secondary, 70: specification of, 7,
125-46, 128-30

norms, constitutional, 6, 262;
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interpretation of, 121, 122
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popular sovereignty of, 290;
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personal rights and liberties, &5

persons in self-government, 215
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physician-assisted suicide, 99, 133

plan{ning), 22-3, 24
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Pocock, 1. G. A, 59n125

police state, 20
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political actors, 236

political akrasia, see akrasia

political association, 20

political authority: basis of, 167-8;
boundaries of, 166; distribuiton of,
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political community, 1034, 105, 106,
215, 267, 290; burdens of
membership in, 2514, 266;
commitments to minimum welfare of
its members, 262; concerns of
members of, as guide to domain of
political justice, 247-51; and
indeterminate norms, 113, 114;
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disappointments and burdens of
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political decision-making, 2734
precommitment and disagreement in,
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political decisions: causal mechanisms
versus external judgment of, 2767,
preference-driven/judgment driven,
249

political discourse, 19, 20, 293
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political government, plan of, &5

political identity, 74-82: and rightness,
19-82

political institutions, 19, 20, 242, 246;
constitutive rules of, 290-2;
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constitutional guarantees lies in, 262

political justice, 236, 238, 230, 240,
241, 244, 246, 247, 259, 263; domain
of, 247-51]: fundamental demands of,
267 historicist account founded in,
267n2; limits of constitutional justice
and, 265-7: material requirements of,
2578, opportunity to thrive in, 256;
right to mimimum welfare in, 262;
infand U.S. Constitution, 254

political-legal culture {American), 132;
rights in, [30-1

political-legal systems, 216

political legitimacy, 199, 205, 2154

46, 157, 1) court’s view of, 12;
interpreting according to, 9: judicial
review and, 130
political opposition, 293
political order, 17
political philosophy, 198, 199
political power, allocation of, 131
political practice, 264
political procedures, 2901, 295
political-regime constitution{s), 65
political structure, 153, 155, 295
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politics, 103, 104 constitutional,
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consttutions, 155, 156, 174, 247;
inscriptive, 217-18; insulation of
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judgment in, 280; justice in, 250-1

polity, goals of, 54nd7
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popular assent in legitimizing
constitutional rules, 5Tnl01
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popular constitutional decision making,
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popular mobilizations, 78, 79, 801

popular sovereignty, 79—80, B, 277,
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text, 211=13, 218

popular will, 212-13, 219; self-
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Posner, Richard, 58n113, 115, 146n78

power: exclusive, 225; limits of, 21, 37;
of words engrossed on parchment,
27-29; see also public power; state
power

powers, rights and, 224

practice, 186, 18%; in justification,
169-T76: knowledge of, 175;
legitimacy through, 173-4; quasi-
constitutional, 121, 123
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of, 235-9, 248; backward-looking,
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263; justice-secking view of, 247;
justification of, 263-4
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preference-driven questions, 249
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principles: and application, 144n69; of
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processualism, 215

prohibit, tntent to, 222, 224

proposition of fact, constitution as,
6R--74

psychological repose, 21

psychology of powers, 21
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{principle), 190
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24-7

public issues, constitutional, 127

public life, 175

public opimon, 86, 286, 287

public power, L&, 18, 22, 32, 37, 44, 48
controlled by enforcement of
superior law, 16; rules for governing
exercise of, 44; sphere of, 18

public reason, 239
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232055, 267n5, 284

Raz, Joseph, 4, 7-8, 22, 24-5, 31,
3En 08, 152-93, 194, 207, 208
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219-20, 222, 226

reason, 88, 97n74; constitutional, 81;
will and, 75

reasonable disagreement, 91, 283-4;
about compelling government
interest, 116-17; about conflict
resolution, 112; about meaning of
norms of constitution, 111, 120, 124

reasonable pluralism, 88, 89, 91

reasoning: interpretive, 179, 180; legal,
183

reasons in consent/authority, 163, 164

Rechstaat, 53nd7

Reconstruction, T8, 253, 255

Reconstruction amendments, 77, 247, 253

regime: constitutional, 85, 91;
fundamental-legal, 82, 83
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rule, 24
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religious freedom, 106, 108-9, 116, 129,
260, 261

Religious Freedom Restoration Act,
109, 116, 122, 125

reluctant judgment accounts, 267n6

représentative government, 735, 78

republican virtue, 201

republicanism, 215
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responsibility: and authorty-authorship
syndrome, 84-5; liberal
constitutional, 834

Restoration, 18

restraint, written rules as instruments of,
27-9

restraint(s), constitutional, 20, 21;
implementation of, 31-2

right (the), 208

right- or liberty-granting norms, 128,
130, 1312

right reason, 635; act(s) of, 9

“right reason” style of interpretation,
23 Ind0

right to minimum welfare, 239, 240-1,
242, 243, 256-8, 261-3, 264, 2667

right to privacy, 213, 244-5, 261

rightness, 76, 77, 79, B1, 86: of
fundamental laws, 82; political
identity and, 79-82

rightness considerations, 75, 76

rights, 137n17; constitutional, 130, 212,
219, constitutional, and ideal of self-
government, 213; core application of
constitutional, 220-6; disagreement
about, 282, 2834, 286; enforcement
ol unenumerated/enumerated, 127-8;
established by framers, 11-12;
fundamental, 212; interpretation of
constitutional, 220, 223; judicially
unenforced, 251, paradigm cases of
constitutional, 222; and powers, 224;
private, 20; protection of, 18, 105-6;
unenumerated, 233n65; written, 222

rights-foundationalism, 97n64

rigidity, 4, 26

Roman Empire, 154
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Roussean, J.-1., 195, 211, 231n45

Rubenfeld, Jed, 89, 54n49, 57Tn101,
194234
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rule of law, 4-5, 37, 48, 53n47, 208;
constitutional order and, 22—4; force
of, 46
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conduct, 39-41: constitutive, 200-2;
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standards, 7; entrenched, 2, 3-4, 5,
L1, 34; fixed, 17, 27-8,31-2, 33, 39,
45, 144n64; formal promulgation of,
40-1; good enough, 2; ignorance of
consequences of, 61n144; imposition
of, on the state, 21-2; indeterminate,
38, 114; interpretation of, 5; of
interpretation, | 79-80; merits of,
1 537-8; metaconstitutional, 6: stable
and knowable, 25, 34=5; unwritten,
233n72; written, 5, 27-9; see also
legal rules

rules, constitutional, 23-4, 25, 26, 27,
33-5, 37, 223, 224; couns and, 43;
fixed quality of, 24: interpetation and
application of, 35-9, 42, 44-5;
legitimacy of, 32-3; limits imposed
by, 29-30; meaning of, 36, 39,
58n108; restraining capacity of, 43,
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rules of application, 226

Sacks, Albert, L15

safety regulations, 166, 167

Sager, Lawrence, 9-10, 37, 221, 231570

sanctions, 41-3; comphance without,
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security, 23, 27
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self-determination, 22, 245, 252

self-government, 25, 78, B0, 81, 88,
22617, 275; conception{s) of,
211-13, 214, 215, 217-18, 219;
constitution as act of, 210
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legitimacy of constitution, 195;
precommitment as, 279-8], 2878

self-legitimation, 169, 174-5, 176
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self-referentiality problem, 199-203;
way out of, 203-5

self-rule, 75, 77, 81; collective, 79; in
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separated powers, constitutional system
of, 4]
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Shelly versus Kramer, 243

Sherman Antitrust Act, 206
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slavery, 241-2, 253, 264
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667, 70; in validity of norms, 69
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social conditions: and change in law,
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social contracts, 212

social fact(s), 89, 170, 171, 172;
recognition rule i1s, 70, 71

social institutions mediate between law
and morality, 170-1
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Hnil9
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social welfare programs, reform of,
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societas, 20

society(ies), 215, 216; and constitutions,
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“soft” positivism, 94n19

South Africa, 72

Southern black codes, 221-2

sovereign, authority of, 18

sovereign will, 208, 211, 212
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sovereignty, 66: theory of, 74-82
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Constitution,, 112-19, 125-33; of
indeterminate norms, 150n113

speech, acts of, 231n4d5
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211-13, 218

stability, 3, 25, 26, 34, 153, 135, 174-6,
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flexibility of, 25; courts as organs of,
184-5; limiting power of, [8-19, 22,
23; as means o accomphsh corporate
goals, 24; purpose of, 18, 20; as
subject of constitutional restraint, 21:
and subjects, 52nl5

state agencies, mutual regulation of,
41-2

state authority, specification of, 34

state constitutions, 19; declarations of
rights 1n, 30

state governments, 105, 106, 112, 122,
138n28, 264, 279

state law(s), 1267

state power, 27, 33: in constitutionalism,
A4: 1o impose burdens “onerous and
unexpected,” 54n49; justification of,
32: limits on, 29, 51nl(; rsks of, 17;
scope of, 22

state ratification conventions, 26, 30-1,
i3

state regulation, danger of, 22

states, 21: politics of, 104

statns quo neutrality, 269nl6

statutes, 103, 161; authority of, 210;
interpretation of, 206; old, 165;
validity of, 157

Stevens, Ldind]

Stevens, Wallace, 49

substantive legitimacy, 334, 15

Sunsten, Cass, 269n 16, 294

supermajoritanan amendment process,
226

37

Supreme Court, 5, 29, 42, 43, 48,
49, 96n62. 108, 118, 213, 239,
241-2, 243, 260; deference of, in
interpreting Constitution, 123-33:
and independence, 260-1: Lincoln
on, 297n31; role of, in constitutional
adjudication, 105, 111 sinking down
laws as unconstitutional, 104-7;
supreme in interpreting Constitution,
99, 119-33

Supreme Court justices, 43, 102, 109,
112, 119, 120, 236

supreme law, Constitution as, 70, 153

supremity of Supreme Court, 119-24

symbolic value in authority, 167, 168

symbolsfsvmbolism, 2, 3. 6, 8

temporal orientation of sell-government,
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temporality, 21314, 219; see also time
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text (Constitution), 10, 58n108, 99, 112,
13406, 137018, 219, 236, 240;
interpreting, 118, 119 popular voice
and, 211-13

text(s), 29-33, 67, 68, 218; “cormect”™
interpretation of, 28; decoding, 237,
democratically enacted, 196; giving
lives, 214; historical inguiry into,
L1, 111: interpretation of, L1416,
200, 203—4; meaning of, 38; taking
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meaning of, 201 ; unintelligibility of,
108
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126 130 227nd
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general, 197-8; mistakes in, 182-3:
unified, 203, 205, 210
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Thirteenth Amendment, 241, 242
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and freedom, 213-14; see alxo
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totalitanian state, 23
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25863
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Twenty-seventh Amendment, 133n]
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175-6, 183, 187, 189
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208, 210

unified theory of law, 207
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constitutional reform in, 271-2, 274,
280, 288, 204
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in, 30

United States Constitution, 3, 5, 21, 25,

278; Article L, 108, 225; Article II,
108, 110: Article 111, 120; Article V,
34, 70, 80, 101, 102, 103, 105,
135n11, 195-6; Article VIIL, 70;
authority-as-law of, 70 distinctness
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1is judicial enforcement and, 240-2;
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235-9; everyday knowledge of,
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of, 9—10; judicially unenforceable
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moral shortfall of, 239-40; political
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ratification of, 30-1; as ultimate
legal grounding, 73; what it is,
99-151; see also under specific
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199-205
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