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FOREWORD

Aharon Barak

The twentieth century was a time of revolutionary developments in the area
of human rights. At the center of those developments stands the revolution
with respect to human dignity—a response, at least in part, to the Nazis’ hid-
eously brutal actions during the Second World War and the Holocaust. More
than one hundred constitutions and dozens of international treaties include
express references to human dignity.

Human dignity has a long history. It has been recognized in various re-
ligions and has served as the basis for a variety of philosophical outlooks.
The essential nature of the concept is sharply debated. Some see it as a para-
mount constitutional value and a central constitutional right. Others see it as
a concept void of any content and having no constitutional use. Against the
background of these sharp disputes, Erin Daly’s book comes as a breath of
fresh air. It sets before the reader the broad comparative base, points out the
key problems that arise, and outlines the principal lines of thought and their
development.

Daly’s book nicely shows that the fundamental distinction that must be
considered—and is missing from comparative-law discourse on the subject—
is the distinction between human dignity as a constitutional value and human
dignity as a constitutional right. As a constitutional value, human dignity is
the value of a person within the society. It is a value that is unique to each
society and each constitution, and it expresses the society’s fundamental re-
ligious, moral, and ethical concepts. As such, it is a value that depends on
context and is subject to change in a changing world. That said, democratic-
liberal-modern societies for the most part have a common approach to the
constitutional value of human dignity. That value is anchored, explicitly or
implicitly, in the constitution itself and serves as the basis for all the consti-
tutional rights recognized therein, playing an important interpretive role in
fixing the scope of the various rights. Within that framework of interpreta-
tion, the interpretive value functions as a regulative, organizational, and in-
tegrative principle for the constitutional text. It can be of use, for example, in
interpreting the right to equality. Similarly, the constitutional value of human
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dignity has a role in interpretive balancing (in situations where constitutional
rights conflict) and in constitutional balancing (in situations where a law lim-
its the realization of a constitutional right).

What is the content of the constitutional value of human dignity? As Erin
Daly’s book nicely shows, comparative law provides no agreed-upon answer.
The question arose in the Israeli High Court; in answering, I noted that

Human dignity is a complex principle. In formulating it, one must
avoid any attempt to adopt the moral outlook of one thinker or the
philosophical concepts of another. Human dignity must not be made
into a Kantian concept, nor should it be seen as expressing one or
another natural law notion. The content of “human dignity” will be
determined in accord with the perspectives of the enlightened public
in Israel, in accordance will the purpose of Basic Law: Human Dignity
and Liberty. At the base of this concept stands the recognition that
man is a free creature, one who develops his body and mind as he sees
fit, all within the social framework to which he belongs and on which
he is dependent.’

In another case, I added:

At the center of human dignity are the sanctity and liberty of life. At
its foundation are the autonomy of the individual will, the freedom
of choice, and the freedom of man to act as a free creature. Human
dignity rests on the recognition of a person’s physical and intellectual
wholeness, one’s humanity, one’s value as a person—all without any
connection to the extent of its utility for others.?

This concept of the value of human dignity is grounded in the humanity of
man. Human dignity as a constitutional value reflects society’s understanding
of man’s humanity within the society.

What is the content of human dignity as a constitutional right? It de-
pends on the constitutional interpretation given it. The constitutional value
expresses the constitutional purpose, but that purpose functions within the
bounds of a constitutional text. The understanding of that text is determined
on the basis of the constitution’s structure, its architecture, the structure of
the bill of rights it contains, and all the other interpretive considerations that
bear on the scope of a constitutional right. Similarly, the content of the right
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is influenced by the rules of constitutional interpretation that prevail in the
particular legal system. Human dignity interpreted in accord with its original
meaning (following the doctrine of originalism) is not the same as human
dignity interpreted in accord with its modern understanding (following the
doctrine of “a living constitution”). Indeed, the type of normativity associated
with the constitutional right to human dignity bears on its content.

So, for example, in German constitutional law, human dignity (Wiirde
des Menschen) is an absolute right (that is, not subject to the rules of propor-
tionality) and an eternal right (that is, not subject to constitutional amend-
ments). Moreover, it constitutes part of a full constitutional bill of rights that
covers—even without consideration of human dignity—all human behavior
(primarily on account of the broad reach of the separate constitutional right
to personal development). This sort of normativity led to a narrow interpre-
tation of human dignity in German constitutional law. Israeli constitutional
law, in contrast, treats the right to human dignity as relative (that is, subject
to limitation by the rules of proportionality) and non-eternal (that is, subject
to constitutional amendment); and it is embodied in a very limited constitu-
tional bill of rights that, for historical reasons, covers only a small number of
constitutional rights (preservation and protection of life, body, and dignity;
property; privacy; travel to and out of Israel; liberty from imprisonment, ar-
rest, extradition, or impairment of liberty “in any other way”; and freedom
of occupation). The sort of normativity ascribed to human dignity in Israeli
constitutional law led to a broad interpretation of human dignity in the Israeli
Basic Law: Dignity and Liberty expressing fully the value of human dignity.
On this interpretation, human dignity reflects man’s humanity. It extends to,
and precludes impairment of, the rights to equality, freedom of speech, and
freedom of religion, as well as various social rights as long as those rights—
which are progeny of the right to human dignity—reflect the human aspect
of man.

With this distinction between the constitutional value of human dignity
and the constitutional right to human dignity as its background, the great
importance of Erin Daly’s book becomes plainly evident. Now that the com-
parative law regarding human dignity has been set before us—both United
States and Canadian case law, in which human dignity is a constitutional
value rather than a constitutional right, and the case law of Germany, South
Africa, Colombia, Peru, and Israel, in which human dignity is both a con-
stitutional value and a constitutional right—we can examine the concept of
human dignity. We can consider its links to other human rights, and we can
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come to understand, through the approach to human dignity, the role of the
state and the interrelationship between human dignity and democracy. Erin
Daly’s book treats all these matters comprehensively and clearly, making an
important and original contribution. It is my hope that in the wake of this
book, and on the basis of the intellectual platform it affords, we will be able to
pursue a comparative legal-constitutional discourse that will clarify human
dignity as a constitutional value and a constitutional right, determining its
scope and defining its limits.



Introduction

Most central of all human rights is the right to dignity. It is the
source from which all other human rights are derived. Dignity
unites the other human rights into a whole.

—Aharon Barak

Dignity is . . . the whole law in a nutshell. . . . Study it from every
aspect, for everything is in it.

—Supreme Court of Israel

The meaning of human dignity needs no further definition.
—Hans Carl Nipperdey

Humanity talks to itself about itself, it judges itself, it invents the
questions and answers, it alone worries about human dignity.
There is no appeal beyond itself. But the discussion must go on
because there are certain questions that must be answered, and can
only be answered by reference to the idea of human dignity.

—George Kateb

Until the late twentieth century, there was no right to dignity. Dignity was
an idea, a quality, something to aspire to, or something associated with high
office or status. But it was not a right that law recognized. All that changed
in the aftermath of the Second World War. Dignity is now recognized as a
right in most of the world’s constitutions, and hardly a new constitution is ad-
opted without its explicit recognition. In the world’s constitutions, it appears
in many different guises: sometimes it is a stand-alone value of foundational
stature; in other instances it is associated with particular interests (property,
protection against medical experimentation) or with particular sectors of the
population (women, workers, older people, or people with disabilities).
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This book tells the story of how dignity evolved, over the last half century,
from an inchoate idea to an enforceable right variously recognized through-
out the world. This is not an argument for (or against) the right to dignity,
but an investigation into the scope and significance of the right as it has de-
veloped in the global constitutional jurisprudence of recent decades. Thus it
is not a philosophical inquiry into the meaning of human dignity but asks
instead what dignity means when it is rendered in law, and specifically in
constitutional law. What does dignity mean as a right? The meaning or con-
tent of dignity that is ultimately developed here goes only as far as the con-
stitutional texts and judicial opinions will take us, and no further. Nor is this
a traditional country-by-country analysis of comparative law; indeed, there
is often as much variation within each country’s jurisprudence as among the
courts, which mitigates the value of making country- or court- or even cul-
ture-specific generalizations. Rather, this book explores cases from around
the globe to try to discern common themes.

If the right to dignity were simply window dressing, like so many pre-
ambles, courts would be inclined to ignore it, knowing that it could not
determine the outcome of any particular case that demands decision. But
dignity has turned out to be one of the least ignored provisions in modern
constitutional law. It has been invoked, interpreted, and applied by courts
around the world in thousands of cases in the last few decades. Where it is
written amply into a constitutional text (as in Germany, South Africa, and
Colombia), it is given full force; where it is written narrowly (as in Israel and
India), it is often emphasized as a fundamental or general value; and where
it is written not at all, it is often inferred (as in Canada and, to some extent,
the United States).

In fact, however modern human rights are conceived and categorized,
courts have held that dignity is relevant throughout. If we associate rights
with the principles of the French Revolution, dignity is implicated in cases
dealing with liberty (such as in abortion cases and cases about sentencing),
equality (discrimination, affirmative action), and fraternity (in cases dealing
with reputation and civic responsibilities). If we think of rights in terms of
generations, dignity has been determinative in cases dealing with first genera-
tion civil and political rights (voting, expression, equality), second generation
economic and social rights (housing, medical care, employment, pensions),
and third generation solidarity rights (environmental, cultural rights).! So, if
we think in the bifurcated terms of international human rights law, dignity
is as relevant to civil and political rights as to socioeconomic rights.> And,
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as often happens with prominent constitutional concepts, as it becomes en-
trenched in a nation’s developing constitutional law, its roots are spreading
deeper into civic discourse. Still, this is an ongoing story: while some courts
have developed a robust jurisprudence of dignity, others are just beginning to
discern its vague contours and to give content and meaning to its form.

Why have constitution drafters and interpreters come to rely so heavily
on the right to human dignity? Why, particularly given that in almost all cases
the right is superfluous? Cases can be brought and decided under other enu-
merated rights, such as the right to life, the right to privacy, equality rights,
the right to health or social security, the right against cruel or inhumane pun-
ishment, and so on. And yet, courts choose to focus on the right to dignity.
But what is this right? What work is dignity doing in all these cases? These are
the questions that animate this book.

One might argue that law has always been about promoting human dig-
nity. Law establishes order and secures freedoms, both of which contribute to
the enhancement of human dignity. But in the past, dignity has always played
what David Luban has called “a cameo role,” and if it was promoted through
the development of law, it was no more than an unintended by-product. Now,
dignity has come to the fore in both national and international realms. In
some nations, constitutional law’s very purpose is to promote human dignity;
the success of the constitutional enterprise might legitimately be measured
by the degree to which human dignity is enhanced. In Peru, the constitution
affirms that respecting dignity is the “supreme purpose” of the state.* In other
countries, courts have privileged dignity over all other constitutional rights.

With all this attention to dignity in legal circles, it is not surprising to see
a backlash: has dignity become too exalted or elastic to be effective? Has it
become too common to be meaningful? Are we expecting more out of dignity
than it can deliver? Some argue that judicial reliance on dignity is a sign of
intellectual laziness. Dignity’s very plasticity has made it, in Ronald Dwor-
kin's words, “debased by flabby overuse Because dignity has no “concrete
meaning or consistent way of being defined,” Man Yee Karen Lee has writ-
ten, judges are led to “introduce their own moral standards amid competing
claims of rights each of which has a plausible case of human dignity violation.
The elusive nature of human dignity spells even greater challenges when it is
evaluated across cultures”® Stéphanie Hennette-Vauchez warns against the
current “infatuation” with the right to dignity.” And Susanne Baer has writ-
ten that although “dignity surfaces all over the judicial globe . . . the concept
seems to be functionalized rather than filled with independent content®
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So the questions begin to mount. Does the term have independent con-
tent? Does it mean the same thing in different factual contexts? Or is it simply
an empty vessel into which peoples and courts have put their aspirations and
hopes for human betterment?

Comparativism brings with it its own set of challenges, and dignity’s par-
entage in international human rights law adds yet another layer of complexity
to the analytic project. We should be wary of “lumping” together meanings of
dignity that have evolved in dramatically divergent social, historical, and jur-
isprudential contexts.” We should not equate the concept of Menschenwiirde
as it is understood in German constitutional law with la dignidad humana as
Colombians or Mexicans conceive of it. Nor should we succumb to the temp-
tation to think that all the drafters of the Universal Declaration of Human
Rights, or of the many international treaties since then that refer to human
dignity, had a single concept in mind. But the comparativist project does not
require finding identity. It is a welcome reality that regional variations persist,
as domestic constitutional courts fashion an understanding of dignity that is
useful and relevant to their particular constitutional and sociopolitical cul-
ture, whether or not it is identical to or shares common features with the un-
derstanding of dignity adopted in a neighboring country or a country a world
away. Rice is found in diets throughout the world, and yet, in each culinary
tradition, it is different: it looks different, it has different qualities, and it is
used differently; in some places it is a staple, in others a luxury; in some coun-
tries it is a breakfast food and elsewhere a dessert; Vietnamese rice pancakes
hardly resemble Costa Rican gallo pinto; they were developed for different
reasons and serve different purposes. The interesting point is that it is funda-
mentally the same raw material transformed by each country’s culinary cul-
ture. In the same way, dignity is fundamentally the same idea throughout the
world—there is an identifiable emerging consensus that dignity is the bed-
rock value of human rights in any constitutional regime. Yet, in each court’s
hands, it is transformed by each country’s constitutional culture, to produce
a distinctive value suited to each society’s needs. In Latin America, where the
struggle for democracy has been building for centuries, it is about building a
strong enough base on which democracy can stand to resist assaults, domes-
tic or foreign. In Germany, where the postwar constitution spawned postwar
jurisprudence, dignity makes the individual strong enough to withstand the
threats of tyrannical powers that would dehumanize and deracinate him or
her. In South Africa, it is the ever “widening gyre”' of the promise of self-
fulfillment, where the fundamental evil of the apartheid state was to limit
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and control the possibility of self-realization. In India, whose democracy is
relatively stable and whose threats are not existential, dignity is about grap-
pling with irrepressible, pervasive, and deep poverty. In Israel, dignity is criti-
cal to keeping the balance between a democratic and free society on the one
hand and the security needs of a state under constant existential threat on the
other. Far from meaning all things to all people, dignity has a meaning that is
particular to the history and present challenges of each culture. It is the “flip
side of ‘never again,”!! the customized magic weapon conjured to combat
whatever demons are in each country’s closet.

While there is no single understanding of what dignity means in all cir-
cumstances, the cases reveal that courts interpreting the concept of dignity
and applying it to concrete factual situations have developed a sense of the
word that is coherent and substantive, and not merely a product of each
judge’s idiosyncratic moral standards. Dignity, it appears, is no more amor-
phous or subject to interpretive personal whim than any other constitutional
provision: there are situations to which it applies and situations to which it
does not. The cases demonstrate that the right to dignity has content and
boundaries. It means something, but not everything. And what it does mean
is important. This book is an attempt to identify and explore the independent
content with which the judicial globe has filled dignity.

In the pages that follow, I investigate two questions about this global juris-
prudential phenomenon: what is it, and what work is it doing? The first ques-
tion considers the cases like so many pieces of an unfamiliar puzzle and asks
whether there are similarities and connections among the pieces from which
we might begin to discern a pattern. In other words, is there any coherence to
this cacophony of dignity chatter that courts around the world are engaging
in? Although some have suggested that there is none—that dignity means
different things to different jurists in different countries and has no substan-
tive meaning'>—my analysis indicates that there are, in fact, motifs that cut
across geographic boundaries, factual settings, and legal categories. This is
not to say that there is uniformity or even cohesion across or even within
jurisdictions. There is no agreed-on working definition of dignity that the
courts invoke, nor are there customs and usages of the trade that cabin discre-
tion or direct when a court should or should not invoke or vindicate dignity
rights. There has not been time for those customs to develop, though perhaps
dignity’s meaning will coalesce in the years ahead. In the meantime, although
some patterns are discernible, dignity rights remain multifarious and include
interests associated with equality, expression, due process, privacy, health,
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family, work, and virtually every other sphere of life. Likewise, the language
the courts use to describe why dignity is important or what dignity secures
is diverse and scattered and at times may seem incongruous if not mutually
unintelligible. For instance, while some courts emphasize the importance of
each person’s uniqueness, others think of dignity in terms of its equalizing
nature; while some courts think of dignity as a right that entitles the bearer to
goods, other courts view it as a protection against government over-reaching,
or even an obligation imposed on the dignity holder toward other people.
The cases do not create a uniform picture of dignity, and this book does not
attempt to impose order where there is none; at the end of the day, one can
not speak of a right to dignity, but of many dignity rights. The most that can be
fairly said is that some patterns emerge from the aggregation of cases, regard-
less of jurisdiction or legal tradition, and that these themes tell us something
important about the nature of dignity rights. What follows, then, is not a tax-
onomy of the cases or of the types of rights encountered, for such a catalog
would suggest a false sense of order and would not necessarily illuminate
the underlying value of dignity in contemporary constitutional law. Nor do I
present a comprehensive summary of dignity cases—with thousands already
decided and hundreds more decided every year, such a project would be al-
most impossible. Rather, the book focuses on the themes that emerge from
the cases and suggests what we might learn from this assemblage.

The second question—what work dignity is doing in modern constitu-
tional law—is by necessity more hypothetical. It is clear that courts find dig-
nity rights to be relevant even in cases where they are not necessary for the
disposition of the case. This is evident from the number of cases that involve
claims grounded in other provisions of a nation’s constitution, such as the
right to work or the right to life, but where a court nonetheless rules on the
basis of or with emphatic reference to the right to dignity. This is true both
where the right to dignity is itself actionable, as in Germany and many Latin
American countries, and where it is not, as in India and Canada. It is also
striking how often the dignity claim is vindicated: when dignity is raised,
courts are very often sympathetic. And this is true even where courts might
otherwise be reluctant to get involved: courts often desist from finding viola-
tions of the right to health, for instance, if they would have to order wide-
ranging changes in health policy with broad financial implications, but where
the claim is converted into a violation of the right to dignity, courts are likely
to intervene on the claimant’s behalf. And this becomes important as courts
are increasingly asked to vindicate second, third, and fourth generation rights,
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which, although enumerated in constitutions around the world, are not easily
amenable to judicial implementation. Alleged violations of a right to health
or housing or to a clean environment often result in judicial demurrals, but
allegations that the deprivation of health or housing or a clean environment
violates the right to dignity often meet with greater success. It is as if the right
to dignity implicitly converts a case involving social justice into one involv-
ing individual rights warranting primarily negative remedies, which is where
many judicial traditions are more comfortable. In this way, courts use dignity
to help define when a broader right has been violated: a right to housing be-
comes actionable when the denial of housing impairs the claimant’s dignity.

Moreover, close analysis of the cases suggests that the judicial use of the
concept of human dignity is strategic: courts are choosing to invoke human
dignity in order to say something about deeper constitutional values and
about the evolving nature of society. They are using the right to dignity to de-
scribe what human beings are entitled to just by virtue of being human; that
is, the right to dignity is coming to describe what it means to be human in
the modern world. And because courts are engaging in this discourse not in a
philosophy classroom but in the context of real cases involving actual people
asserting serious rights against the state, recourse to dignity is also describ-
ing the boundaries of state power: if the right to human dignity means that
a person’s bodily integrity must be protected, the state’s power to torture or
punish a person is to that extent limited. In the aggregate, this growing world-
wide body of dignity jurisprudence is describing the relationship between
the individual and the state in modern times, in a way that is simultaneously
normative and descriptive: What are human beings entitled to? What must a
state guarantee to the people? What must it refrain from imposing? The right
to dignity is how we describe what legal claims people can assert to insist that
their humanity be recognized.

It is possible, moreover, that this global phenomenon of dignity jurispru-
dence may have a broader sociological and political value as well. If, through
the construct of the right to dignity, courts are empowering people to insist
that their humanity be recognized, it may well be that the awareness that
people have (whether individually or collectively) of their status vis-a-vis the
state may evolve. This change may be gradual or fitful, sometimes percep-
tible and sometimes not. But one way or another, it seems likely that as the
rhetoric and ideology of dignity seep into the public mind-set through the
cases, people’s relationship to the state will change. In particular, in nations
with fledgling democracies, this evolving political self-awareness is likely to
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contribute to a more robust democratic praxis. Indeed, many of the judicial
opinions explicitly recognize, if not foster, the correspondence between dig-
nity and democracy, particularly in nations where democracy continues to be
a work in progress, as in Latin American countries, South Africa, and India.

We begin, as lawyers must, with the texts. Chapter 1 sets the stage by
exploring how dignity found its way into so many of the world’s constitu-
tions. In the chapters that follow, I analyze representative and distinctive
cases interpreting those texts, and elucidate certain themes that emerge. The
most prominent of these is the idea that dignity reflects and protects the part
of each person that is individual and that entitles one to set one's own life
course. This idea of individuation can be seen in cases ranging from abor-
tion to burial, from mundane issues relating to the height of public service
windows to core issues of personal identity relating to the choice of names, to
cultural rights, and so on. The range of cases in which this aspect of dignity
is recognized is stunning, and Chapter 2 provides a sampling of how courts
think about it. The ability to set one’s own life course, while central to the
jurisprudential notion of dignity, may be compromised for those who depend
on others to satisfy core needs. Chapter 3 takes up this variation in the cases,
where courts seek to define the dignity of those who are not independent,
whether as a matter of fact (such as in situations of extreme penury) or of
law (such as where individuals live in custody in penal or other sorts of in-
stitutions). While these two chapters illustrate the substantive coherence of
dignity jurisprudence across jurisdictions, it is worth noting that the United
States is, as is often the case, an outlier. The United States Supreme Court
has had an altogether different relationship with the constitutional idea of
dignity: while there is no shortage of cases that mention dignity, the major-
ity has concerned not human, but institutional and inchoate, dignity. Only
recently has the U.S. Supreme Court seriously begun to entertain the notion
that human dignity may be of value to American constitutionalism. These
cases, then, merit their own chapter, but not only because the trajectory of the
cases deviates so noticeably from the rest of the world’s dignity jurisprudence.
While at first glance, the deviation may seem to be simply a detour, the cases
may shed light on dignity as we have to come to recognize it in the rest of the
world. In particular, the U.S. Supreme Court’s recent attention to the dignity
of states may well be related to the notions of agency and tells us something
important about the relationship between autonomy and dignity.

Once we are familiar with the case law and have come to see some of the
underlying themes that permeate this body of law, we can start to see what
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work dignity is doing in the cases and in modern constitutionalism gener-
ally. At the level of the individual, as Chapter 5 reveals, the judicial focus
on agency as the justification for and purpose of protecting human dignity
begins to paint a picture of the courts’ perception of what it means to be
human in modern times: we see, for instance, that to constitutional courts
to be a human being is to have agency, to be able to and want to make deci-
sions about one’s own life, to own one’s reproductive and private life, and to
live in community with others on a basis of equal respect. These are a few of
the values that are promoted when courts protect the right to dignity, regard-
less of the factual setting of the case. The question we are left with, then, is
whether any of this global juridical “infatuation” with dignity is in fact having
any effect. Is it changing society? At the societal level, one prominent effect
dignity jurisprudence might be having is its contribution to the consolidation
of democratic practices and institutions. The many ways in which human
dignity can help democracy take root in a nation are explored through the
cases in the last chapter of the book.
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“0f All Members of the Human Family”

The term “dignity” is not new. It is referred to throughout the Corpus Juris
Civilis as a synonym for rank or high office and is often qualified by “patri-

» «

cian,

» «

preetorian,” “consular,” and so on, and so usually pertains to an office
and to those who hold or are worthy of such office.! Even this ancient text,
however, refers to the “dignity of mankind,” although in the context of trying
to reconcile the human with the property status of slaves.

The English Bill of Rights of 1689 recognizes only “royal dignity® By
the time of the Enlightenment, dignity was extended, but only to the noble
class: Enlightenment-era constitutional references to dignity include the 1789
French Declaration of the Rights of Man and of the Citizen, which referred to
dignity as pertaining to offices, as well as the Polish-Lithuanian Constitution
of 1791, which acknowledged “the dignity of the noble estate” In 1879, the
Constitution of the Kingdom of Bulgaria referred to dignity only to confirm
the hereditary nature of the royal line.” These invocations reflect the concept
of dignitas, which confirmed social stratification, reserving the benefits of
dignity to a privileged few. They describe dignity as a status, a way of being;
they conjure the value of high office by suggesting the privileges that pertain
to it. These privileges have always involved some obligations to which com-
moners were not subject, such that one could be prosecuted for violating the
dignity of one’s own office. But they also often involved immunities or exemp-
tions, such that dignity meant being outside, or above, the law. Rarely was
dignity used offensively against another, except in cases of defamation where
someone would be sued for denigrating a noble’s dignity (whether truthfully
or not). But it was never used as a claim of rights against the state.

The modern concept of dignity departs from this model in profoundly
important ways. First, it applies to all persons and not just an elite few.
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Second, it functions as an equalizer: if everyone has dignity, then everyone
is subject to the same obligations and is entitled to the same benefits under
the law. Third, as rendered in constitutions and enforced by constitutional
courts, it is a right that can be and often is asserted against the state or others
and enforced by a court.

The first hints of a change came in several unrelated constitutions in the
early twentieth century that acknowledged dignity either as a right or as a
value. Mexicos 1917 constitution established that “[Education in each state]
shall contribute to better human relationships, not only with the elements
which it contributes toward strengthening and at the same time inculcating,
together with respect for the dignity of the person and the integrity of the
family, the conviction of the general interest of society, but also by the care
which it devotes to the ideals of brotherhood and equality of rights of all men,
avoiding privileges of race, creed, class, sex, or persons.”® In 1922, Latvias
constitution affirmed that “The State shall protect human honour and dig-
nity;” further explaining in the same provision that “Torture or other cruel or
degrading treatment of human beings is prohibited. No one shall be subjected
to inhuman or degrading punishment”” Ecuador’s 1929 constitution more
emphatically presaged the modern understanding of dignity by confirming
that “The State will protect, especially for the worker and the farmer, and
will legislate so that the principles of justice will be realized in the sphere of
economic life, assuring for all a minimum standard of well being, compatible
with human dignity”® This reflects the aspect of dignity recognized in the
Weimar Constitution of 1919, which also associated dignity with the right
to a “decent” standard of living.’ Ireland’s constitution from 1937 likewise
associated dignity not with the nobility but with the average person: “And
seeking to promote the common good, with due observance of Prudence,
Justice and Charity, so that the dignity and freedom of the individual may
be assured, true social order attained, the unity of our country restored, and
concord established with other nations™® Already we can see the range of
understandings of dignity that will mark the contemporary paradigm. In Ire-
land, its importance is as an inherent attribute of the individual; in Latvia, it
is a bulwark against degrading treatment. In Mexico, by contrast, its signifi-
cance is not for safeguarding human freedom but for enriching personal and
social relationships, while in Ecuador and Germany it is associated not with a
high or noble quality of life, but with an adequate one to which everyone can
reasonably aspire.

Although there are differences of opinion about the cause of the cavalcade
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of constitutional dignity rights after World War II, there is no denying that
the phenomenon occurred. Nor is there really any question that the United
Nations Charter and, especially, the 1948 Universal Declaration of Human
Rights (UDHR) inspired the postwar constitution drafters. In 1945, the char-
ter members of the United Nations declared human dignity to be an article
of faith, determining “to reaffirm faith in fundamental human rights, in the
dignity and worth of the human person”*! Here, dignity stands as a synec-
doche for the advancement of human rights. Following on the heels of the
UN Charter, the UDHR became the first international statement of rights to
recognize the “inherent dignity” of “all members of the human family”'? The
Declaration also specifically insists that certain “economic, social and cultural
rights” are “indispensable” for the dignity and free development of the per-
sonality of each person® and that remuneration must be paid to each worker
to ensure “an existence worthy of human dignity”'* The conventional wisdom
is that dignity was chosen for two somewhat conflicting reasons: although it
so cogently encapsulates rejection of the inhumanity of the preceding world
wars, its appeal lies in its very amorphousness. Its core meaning—we should
“never again” allow the decimation of populations or treat people as the Nazis
did—is tiny, but it is universally appealing. Beyond that, it seems to mean
whatever its beholder would like it to see in it.

And yet, thin though it might be, the core meaning may have more sig-
nificance than at first appears. Why must we not treat people as mere things?
Why must we recognize each person’s importance? As philosopher George
Kateb has argued, human dignity connotes the fact that human beings are
different from, and more special than, any other creatures in the universe:
“the human species,” he writes, “is indeed something special, [in] that it pos-
sesses valuable, commendable uniqueness or distinctiveness that is unlike the
uniqueness of any other species. It has higher dignity than all other species, or
a qualitatively different dignity from all of them. The higher dignity is theo-
retically founded on humanity’s partial discontinuity with nature. Humanity
is not only natural, whereas all other species are only natural”* Uniquely
among species, we are part nature, and part more-than-nature, having the ca-
pacity of agency, the ability to create and control our world to a degree that far
exceeds that of any other creature on earth (or elsewhere, as far as we know).

In categorically recognizing the “inherent dignity” of each member of the
human family, the UDHR, too, takes this species-ist approach, which reflects
the specialness of humanity and of each member of the human race just by
virtue of being born human. Article 1 begins: “All human beings are born
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free and equal in dignity and rights” The important point here is that not
only are humans endowed with dignity, but each is endowed with an equal
quantum of dignity, as if it were a special coin that is handed out to each
person at birth. This, of course, would constitute a dramatic departure from
the previous centuries’ understanding of dignitas, which embodied a rigid
system of hierarchies according to which persons holding certain offices or
born into certain classes enjoyed a status that accorded them certain dignities
and immunities that the vast mass of humanity did not enjoy.'* In the modern
conception of dignity, each baby born has the same coin, which is carried
throughout life and which can neither be traded nor lost through folly nor
compounded through wise investment. The Preamble and this part of Article
1 take humanity as a species, without differentiating among individual speci-
mens. Some of us are better reasoners than others, and some of us are more
morally sensitive than others, but the UDHR is indiscriminate: each of us,
just by virtue of having been born human, is endowed with human dignity.

George Kateb’s explanation for human dignity is reflected in the UDHR in
other ways as well. Article I relies on the fact that human beings “are endowed
with reason and conscience and should act towards one another in a spirit
of brotherhood” Both parts of this phrase are illuminating. The first clause
indicates that for the drafters of the UDHR, like Kateb, human dignity is com-
pelled by our unique capacity to reason, though the UDHR goes farther in
grounding it as well on the fact of human conscientiousness. That we have the
capacity to make decisions, and to understand the morality of our decisions,
makes us different and special. The second part of the sentence imposes a
moral obligation on each of us to recognize the dignity—the specialness—of
each other person. Human dignity is not just a descriptor; it is precatory. The
UDHR assertion that we are all “equal in dignity” simply by virtue of being
born human established a new moral paradigm, which, at a minimum, re-
quires that each of us treats every other with a modicum of respect.

That we have the capacity to reason and the consciousness to reason
about ourselves means that we can plan and try to control our lives, that we
can and do develop hopes and aspirations for ourselves and for our progeny.
It also means that we may seek to develop our personalities and to fulfill our
potential (and those of our children), as no other animal can.

If the internationalization of the idea of dignity constitutes a dramatic
turning point in our understanding of the concept, from one that signaled
rank and confirmed social hierarchy to one that affirms the equality of
all, then the story of modern dignity begins in earnest with the Universal
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Declaration.'” Some, however, see more continuity between the older concep-
tion of dignity and the newer; these scholars argue that the modern concep-
tion of dignity simply reflects the evolution of the concept that people are
important by expanding the group to which dignity applies until it includes
all persons.'® Still others argue that the ancient and modern conceptions of
dignity are linked in that both treat the person as a member of group, de-
fined by rank; the modern concept simply defines all of humanity as the rel-
evant rank.’ Stéphanie Hennette-Vauchez argues that “significant elements
of the legal concept of dignity as rank still find their way in contemporary
jurisprudence and that these account for its dignitarian trends, defined as
those [that rest] on the construction of ‘humanity’ as a new rank”® Paolo
Carozza provides an alternative interpretation. He suggests that the Universal
Declaration’s contribution was to affirm something that was there all along:
people have been abused throughout history not because they did not have
human dignity, but because their dignity was not acknowledged. The Univer-
sal Declaration, and the documents that followed in its wake, changed our
awareness, even our knowledge, of each person’s human dignity. And once we
know it, we can never un-know it.*!

Whatever the best interpretation, the UDHR’s blunt affirmation of the
dignity of all has had enormous cultural influence in all regions of the world,
even though it did not—because it has no binding effect—transform dignity
into a right. In the subsequent decades, the two International Covenants took
dignity several steps closer, both by adding content and specificity to the value
of dignity and by binding signatory states to its provisions. Under both the
International Covenant for Civil and Political Rights (ICCPR) and the Inter-
national Covenant on Economic, Social and Cultural Rights (ICESCR), the
state parties, considering the above-quoted language from the Universal Dec-
laration, recognize that “the equal and inalienable rights of all members of the
human family .. . derive from the inherent dignity of the human person”*
The ICCPR also protects the dignity of those deprived of their liberty,”® while
the ICESCR says that “education shall be directed to the full development of
the human personality and the sense of its dignity, and shall strengthen the
respect for human rights and fundamental freedoms”* Under the covenants,
state parties further agree that education shall enable all persons to participate
effectively in a free society, promote understanding, tolerance, and friendship
among all nations and all racial, ethnic, and religious groups, and further the
activities of the United Nations for the maintenance of peace. In addition,
other conventions currently in effect protect the dignity of certain segments
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of society, and, from time to time, these have been enforced or given effect in
the domestic courts of signatory countries.”> Domestic constitutional courts
regularly incorporate this international conception of dignity into their own
jurisprudence, as either hard or soft law.?

But national constitutionalism has gone much farther in bringing the
value of dignity from the international sphere (where it may or may not
be enforceable or culturally relevant) to the domestic realm by referencing
dignity—repeatedly and emphatically—in constitutional texts and by vigor-
ous judicial enforcement of these provisions. Presently, more than one hun-
dred constitutions mention dignity at least once, and most of those refer to
it multiple times, sometimes as a right, sometimes as a value, sometimes in
ways that make it hard to distinguish between the two.?” One way or another,
almost every constitution of the twenty-first century explicitly recognizes
human dignity. This is perhaps the Universal Declaration’s greatest legacy: the
importation of the idea of human dignity into constitutional cultures around
the world has created a legal basis for protection against discrimination and
degradation and has helped to ensure that all peoples have access to adequate
education, food, medical care, and other basic necessities.

What follows is a survey of some of these texts, to illustrate two perhaps
competing points. First, we can say with some confidence that there is now
global consensus on the importance of human dignity as it applies to all per-
sons. Second, notwithstanding the international convergence on this point,
there is enormous diversity in how constitutions reflect and protect dignity
rights. A third point is also worth noting at the outset: while some constitu-
tions protect dignity as a right and others as a constitutional value, the line
between the two categories is often blurred both in the texts themselves and,
as will be seen in later chapters, in the interpretation of the texts by the con-
stitutional courts charged with breathing life into them.

The Value of Dignity

Some constitutions do not go much farther than international law, explic-
itly linking the domestic right to dignity to its international counterpart. The
Spanish constitution, for instance, says that “The dignity of the person, the
inviolable rights which are inherent, the free development of the personal-
ity, the respect for the law and for the rights of others are the foundation of
political order and social peace.” It goes on to say that “Provisions relating to
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the fundamental rights and liberties recognized by the Constitution shall be
construed in conformity with the Universal Declaration of Human Rights
and international treaties and agreements thereon ratified by Spain”*

But in most of the world, the domestic constitutional right to dignity has
gone far beyond its international progenitor. As it has grown in importance,
it has gradually become the standard against which we measure our rights
in relation to each other and our governments. And its significance beyond
other rights has become clear not only from the jurisprudence but from the
constitutional texts themselves, as one after another charter has frankly as-
serted that the state was founded on the principle of human dignity. Brazil’s
1988 constitution establishes in Article 1 that Brazil is “founded on sover-
eignty; citizenship; the dignity of the human person,” among other things.”
Likewise, the 1996 South African constitution establishes that the reinvented
republic “is one, sovereign, democratic state founded on...Human dig-
nity, the achievement of equality and the advancement of human rights and
freedoms.”*® Similar language appears in the constitution of the twenty-first
century nation of East Timor: “The Democratic Republic of East Timor is
a democratic, sovereign, independent and unitary State based on the rule
of law, the will of the people and the respect for the dignity of the human
person.”!

While not founding the state on the principle of dignity, other constitu-
tions still make dignity the central value of a new constitutional order. Ger-
many’s 1949 constitution was one of the first to prominently feature human
dignity, in Article 1 of the Basic Law: “Human dignity shall be inviolable. To
respect and protect it shall be the duty of all state authority”** But this provi-
sion has always meant even more than meets the eye. According to Christoph
Mollers, “the commitment to human dignity, to be reviewable by the Federal
Constitutional Court, was uncontested. Additionally, it was clear that this
guarantee was not open to any form of balancing test. It was the right that
could ‘trump’ all other rights. Finally, the guarantee of human dignity could
not be reached by any amendment procedure. Being the first and unamend-
able norm, human dignity was more than a norm and expressed the spirit of
the whole Grundgesetz in a nutshell”*

The right to dignity can predominate over other constitutional rights and
values when it is imbued with extra-ordinary qualities. In Germany, as else-
where, the right to dignity is unamendable or eternal.** In Russia, it is non-
derogable,” in Poland, inalienable,*® and in many countries it is inviolable.””
One other way to protect the inviolability of human dignity is to prohibit
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laws that do not respect it. So, for instance, Papua New Guinea’s constitution
permits derogation of other constitutional rights but only “to the extent that
the law is reasonably justifiable in a democratic society having a proper re-
spect for the rights and dignity of mankind.”*® Similar language is used in the
constitutions of Tuvalu, South Africa, and elsewhere.*

When dignity is viewed in this way, other constitutional provisions must
be read in light of it. The German constitutional court has referred to the
“paramount constitutional value of human dignity;” which represents “the
highest legal values within the constitutional order. The state has the duty to
respect and to protect the dignity of human beings”* In Hungary under the
1989 amendments, “It is specifically emphasized by the Constitutional Court
that the right to life and human dignity—ranked at the top in the hierarchy of
constitutional fundamental rights—has, from the very beginning, been em-
phasized in the decisions of the Constitutional Court. The right to human
dignity is “another phrase for the ‘general personality right,” which itself is a
“mother right”* Hungary’s 2011 constitution permits judicial review of cer-
tain classes of cases only if the complaints expressly allege violations of the
right to human dignity or life.

By contrast, Israel has rejected this view, in judicial language that is both
practical and aspirational:

The rights of a person to his dignity, his liberty and his property are
not absolute rights. They are relative rights. They may be restricted in
order to uphold the rights of others, or the goals of society. Indeed,
human rights are not the rights of a person on a desert island. They
are the rights of a person as a part of society. . . . Indeed, human rights
and the restriction thereof derive from a common source, which con-
cerns the right of a person in a democracy.*

This approach mandates balancing dignity against other social and politi-
cal values. Similarly, Ghana’s constitution not only protects the right to dig-
nity but authorizes the Supreme Court to protect additional, nonenumerated
fundamental rights that are “considered to be inherent in a democracy and
intended to secure the freedom and dignity of man”* This construct follows
the pattern of Canadas and other countries’ constitutions but makes explicit
that the meaning of an open and democratic society is based in part on dignity.
Throughout these texts, one sees the lines that used to separate rights from
constitutional values blur and dissipate. Dignity is often both a background
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principle that informs constitutional interpretation across the board, and a
right that is judicially enforceable in a definable set of circumstances.

Even in Germany, where the commitment to the value of dignity is para-
mount, Christoph Méllers argues that it was not the product of the realization
of a universal truth, but rather “turns out to be something quite political and
particular. Even the universalism of the United Nations seems to be the result
of a particular political decision in a specific international situation”** It is,
he says (invoking Carlo Schmid), “the constitutive self-concept of a political
community.* In Germany in particular, it was an incident of “democratic na-
tionalism, inspired by the French republican tradition,” and, as elsewhere, it
“was not laid down into the German constitution because it was self-evident
but because it had not been self-evident in the past”* While some see the
modern turn to dignity as the ineluctable evolution of human progress, oth-
ers see it as the result of particular political and historical contingencies. But
how can it be both? If dignity signifies our essential humanity, then it seems
justified that the right should take on normative value; it can truly function
as a bulwark against majoritarianism in all its manifestations. However, as
dignity’s meaning swells, as it approaches the status of a truism, then it be-
comes superfluous in constitutions. Mollers quotes Peter Lerche as “defin[ing
dignity] while elegantly abandoning it: As a good that is to be protected un-
reservedly, human dignity can only preserve its shape if it's fixed in the rather
narrow area where the consent of the legal subjects arises naturally, a pro-
tected area which naturally has to be protected, which would have to be pro-
tected unreservedly even if Article 1 did not explicitly exist”*” As more and
more people agree on the meaning of dignity, it becomes less and less useful
as a legal right. On the other hand, as the meaning of dignity fragments and
becomes particularized, as it does in constitutions, then it no longer repre-
sents the sum of humanity but looks like any other right, to be applied as war-
ranted by adjudicative facts and usually balanced against competing social
and individual needs. That constitution drafters from all parts of the world
have found it useful, but useful in different ways, and that courts in many
countries find it indispensable in limiting the powers of the state but do so in
different factual and legal contexts, suggest that dignity is not recognized as
a universal truism, but as a concept with particular legal and political—if not
also moral—ballast.

The truth is that in contemporary constitutionalism dignity is at once a
universal value and a contextualized right. And this creates a tension that
neither the constitutional texts nor the judicial interpretations have so far
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resolved. Any effort to find a single, unifying theory of dignity will ultimately
be frustrated by the vast range of unconnected instances of its use, although,
in the aggregate, it does appear that it has significance that is greater than the
sum of its parts. The best way to harmonize the universal and the particular
is to suggest that dignity is how we describe the essence of what it means to
be human, but that the right to dignity is how we describe what legal claims
people can assert to insist that their humanity be recognized. The texts and
the cases use the second to elucidate the first.

Dignity’s Particularities

Perhaps as evidence of human dignity’s political particularism, constitutional
texts are increasingly elaborating on its meaning, giving it, in each country,
a unique coloring that befits the history and cultural values of each consti-
tution’s time and place. The 2010 Constitution of the Kyrgyz Republic, for
instance, refers to dignity five times, in addition to mentioning the dignity
of the presidency. Dignity is listed both as a responsibility of each citizen
to “respect the rights, freedoms, honour and dignity of other people” and
as a right of each person. It appears both as a general right (“Dignity of an
individual in the Kyrgyz Republic shall be absolute and inviolable”) and then
in conjunction with more specific interests (“dignity, freedom of private life,
personal and family secrecy, the guarantee against “infringement of one’s
honour and dignity;” and the right to defense of “dignity and rights in trial”).*
Kenya’s 2010 constitution is even more emphatic in its protection of dignity. It
states that “The national values and principles of governance include” dignity,
among other things.*” But it goes on to say that “The purpose of recognising
and protecting human rights and fundamental freedoms is to preserve the
dignity of individuals and communities and to promote social justice and
the realisation of the potential of all human beings”*® and that “In interpret-
ing the Bill of Rights, a court. .. shall promote the values that underlie an
open and democratic society based on human dignity, equality, equity and
freedom,”! and, finally, that rights can be limited “only to the extent that the
limitation is reasonable and justifiable in an open and democratic society
based on human dignity, equality and freedom.”*

Belgium’s constitution is unusual in its definition of the concept. The first
section of Article 23—”Everyone has the right to lead a life in conformity

»53

with human dignity”**—asserts dignity as a general value, as is common in
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many constitutions. But the article then elucidates the term “dignity” by re-
quiring the Regional Councils to guarantee certain rights “and determine the
conditions for exercising them” (and taking into account corresponding obli-
gations).” These economic, social, and cultural rights “include notably”

1) the right to employment and to the free choice of a professional activ-
ity in the framework of a general employment policy, aimed among
others at ensuring a level of employment that is as stable and high as
possible, the right to fair terms of employment and to fair remunera-
tion, as well as the right to information, consultation and collective
negotiation;

2) the right to social security, to health care and to social, medical, and
legal aid;

3) the right to have decent accommodation;

4) the right to enjoy the protection of a healthy environment;

5) the right to enjoy cultural and social fulfillment.>

The Basic Law of Israel concerning liberty and human dignity takes a dif-
ferent approach, defining dignity largely in terms of property and privacy in-
terests,” though through the recognition of the constitutional value of dignity,
the Supreme Court has filled this tiny vessel with significantly more meaning.

Entitlement to dignity is also defined differently in different countries,
but almost every country has absorbed the lesson of the UDHR that dignity
applies to “every member of the human family” As a result, constitutions in-
creasingly emphasize that “human dignity” is shared equally by every per-
son,”” and in many countries specific segments of the population are singled
out as particularly deserving of dignity, contrary to historical practice. Ugan-
da’s constitution recognizes the dignity of individuals who are disabled,*® In-
donesia’s that of the weak and underprivileged,”” Sudan’s that of those with
special needs and the elderly.®’ In many countries’ constitutions, including for
instance those as diverse as Fiji and Albania, the dignity of persons who are
detained is especially recognized.® In India, dignity is linked specifically to
women and to children,® but it is also mentioned in the preamble of the con-
stitution as an aspect of fraternity: “We, the People of India, having solemnly
resolved to . .. secure to all its citizens . . . Fraternity assuring the dignity of
the individual and the unity and integrity of the Nation”** Sudan, the state is
also obligated to “combat harmful customs and traditions which undermine
the dignity and the status of women”®*
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Other constitutions, while not explicitly defining what dignity entails,
nonetheless give it content by adjoining it to other rights. Sister clauses in
the same section may state or imply what aspects of human dignity are most
relevant. For instance, prohibition of torture or cruel or degrading treat-
ment is commonly linked to dignity, as in Macedonia: “The human right to
physical and moral dignity is irrevocable. Any form of torture, or inhuman
or humiliating conduct or punishment, is prohibited”® Finland’s constitu-
tion goes farther and prohibits deportation or extradition of a foreigner “if
in consequence he or she is in danger of a death sentence, torture or other
treatment violating human dignity”® In Portugal, as elsewhere, dignity is
linked to equality: “Every citizen shall possess the same social dignity and
shall be equal before the law”®” Many constitutions echo Thailand’s protection
of “family rights, dignity, reputation and the right of privacy.*

And in many countries the right to dignity is the benchmark for rights
to basic necessities, such as food, shelter, and health care. For example, the
Greek constitution encourages economic development but not “at the ex-
pense of freedom and human dignity”® Similarly, the Serbian constitution
establishes that “Citizens and families that require welfare for the purpose
of overcoming social and existential difficulties and creating conditions to
provide subsistence, shall have the right to social protection the provision of
which is based on social justice, humanity and respect of human dignity””
The Thai constitution also guarantees that any “person who is over sixty years
of age and has insufficient income for . . . living shall have the right to receive
such welfare and public facilities as suitable for his or her dignity as well as
appropriate aids to be provided by the State””!

Some invocations of dignity are unusual or unique. In Jamaica, “all per-
sons in Jamaica are entitled to preserve for themselves and future generations
the fundamental rights and freedoms to which they are entitled by virtue of
their inherent dignity as persons and as citizens of a free and democratic soci-
ety””* In Tanzania, dignity is linked to work: “Work alone creates the material
wealth in society, and is the source of the well-being of the people and the
measure of human dignity”” Paraguay’s constitution establishes that “Mili-
tary service must be based on full respect of human dignity””* In the Andor-
ran constitution, education is linked to dignity: “All persons have the right to
education, which shall be oriented towards the dignity and full development
of the human personality, thus strengthening the respect for freedom and the
fundamental rights”” And in Mozambique, “Motherhood and fatherhood
shall be afforded dignity and protection”’® In addition to a general clause
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protecting human dignity, the Swiss constitution protects dignity in three
separate provisions dealing with medical and genetic research, the use of re-
productive and genetic material “from animals, plants and other organisms,”
and, in this last context, recognizes “the dignity of living beings” (as distinct
from just human beings).”

Even where dignity is not defined in the constitutional texts (or where it is
narrowly defined), courts have often taken it on themselves to give it meaning
according to their best interpretive lights. For many courts, for instance, dig-
nity is allied with the right to life. For example, the High Court of Hong Kong
has held that “Even an offender, however reprehensible his crime, is entitled
to respect for his life and dignity as a human being””® In India, the Court
has held that the constitutional right to life and liberty enshrines the right to
dignity (which would otherwise not be enforceable).” In Hungary, freedom
of association has been allied with the constitutional right to dignity,* though
in the 2011 constitution dignity is explicitly linked to fetal life (as well as to
adequate working conditions). It is also the basis of human existence.®

These linkages help give content to an otherwise amorphous and po-
tentially boundless concept.® In constitutional texts, dignity may appear
abstract and general, referring to what is inherent in each member of the
human family, regardless of nationality or ethnicity. Where it is linked in the
constitutional texts to other rights or values, it is more concrete, more cultur-
ally contingent, and defined by the politics and social influences of a particu-
lar time and place. But regardless of how dignity manifests itself in the texts,
courts have embraced the challenge of turning the concept of dignity into an
enforceable right.

Interpretation and Enforcement

As Sam Moyne reminds us, human rights did not start out as claims against the
state, but rather as a part of the very definition of a state. Human rights defined
who the citizens of the state were, thereby creating the state and circumscrib-
ing its jurisdictional (not territorial) boundaries. “This profound relationship
between the annunciation of rights and the fast-moving ‘contagion of sover-
eignty’ of the [nineteenth century] cannot be left out of the history of rights:
indeed it is the central feature of that history until very recently” As originally
conceived, human rights were what made the citizen, and citizens were what
made states sovereign; the only available remedy for the violation of a right so
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conceived “remained democratic action up to and including another revolu-
tion”® This bears repeating precisely because it is so contrary to the contempo-
rary notion of human rights, including especially the right to dignity.

When, in the postwar years, dignity found its way into so many of the
world’s constitutions, it did so in conjunction with the establishment of ju-
dicial review and, with that, the modern conception of rights as enforceable
through the judicial machinery of the state, even—or principally—as against
the state. This shift, along with dignity’s contingent particularism in the con-
stitutional texts, marks the complete transformation in our understanding of
rights from one that signified citizenship for the purpose of conferring and
affirming state sovereignty to its present use as a nonviolent weapon to be
asserted individually or collectively to limit state sovereignty. As Chapter 6
shows, the strong bond between dignity and citizenship continues to this day,
though its form has evolved as constitutional jurists have sought to reshape it.

In the hands of judges, these rights-driven limitations on state sovereignty
can involve a range of enforcement mechanisms, including both positive and
negative obligations on the government or on private individuals or groups.
In South Africa, not only is dignity a cornerstone of the post-apartheid consti-
tutional order, but “Everyone has . . . the right to have their dignity respected
and protected”® Indonesia’s constitution obligates the state to protect those
most in need of support: “(1) Impoverished persons and abandoned children
are to be taken care of by the state. (2) The state develops a social security
system for everybody and empowers the weak and underprivileged in society
in accordance with their dignity as human beings”® The Philippine consti-
tution does much the same in these terms: “The Congress shall give highest
priority to the enactment of measures that protect and enhance the right of all
the people to human dignity, reduce social, economic, and political inequali-
ties, and remove cultural inequities by equitably diffusing wealth and political
power for the common good.”* In the Maldives, the state’s obligation to treat
people with dignity is explicitly imposed on members of the security services,
who are required to “treat all persons and groups equally without any dis-
crimination, and with humanity and dignity in accordance with the decorous
principles of Islam”* In Peru, perhaps most emphatically of all, protection of
dignity is “the supreme purpose of society and the state”® This is a remark-
able assertion whose significance is difficult to overstate: whereas people have
throughout history been made citizens for the purpose of defining and secur-
ing state sovereignty, this new conception creates the state for the purpose of
protecting citizens precisely because they are endowed with human dignity.
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Dignity, like constitutions generally, reflects both rights and values; in any
given constitution, dignity may be one or the other or both, or it may be
impossible to discern which the drafters envisioned. Dignity’s dual nature
certainly contributes to its appeal. As a value, it may not be read narrowly or
technically nor may it be ignored, and it should inform the interpretation of
other incidents of constitutionalism. The value of dignity acknowledges the
uniquely human qualities that distinguish us as a species from all others. It
privileges our capacity to think and plan, and to care for one another. As a
right, it uses these attributes to assert claims against the state. That is why it
is viewed as a stand-in for all rights: whether in the context of discrimination
or torture or social security, the recognition of human dignity means that the
state must—in all its dealings with individuals—respect what is special about
the human person. The rights may be thought of as the particular manifes-
tations of the general principle or value. The values, conversely, can best be
discerned from the cases defining the right.

Dignity is so amorphous, and potentially unbounded, and its application
potentially so broad, that courts wishing to give effect to the constitutional text
must work hard to find its true meaning. Nonetheless, courts have engaged
in this project with enthusiasm. In thousands of cases, courts have shaped
the meaning of human dignity and made it relevant to people around the
globe. In the aggregate, these cases show convincingly that the idea of human
dignity has, in the last sixty years, turned into a legal right—or many legal
rights—that courts will enforce and that governments are bound to respect.
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“Not . . . a Mere Plaything”

From sparse textual foundations, the constitutional courts of many countries
have developed a robust jurisprudence of dignity. Dignity has become, in the
words of one jurist, a “most fashionable concept.”’ The cases arise out of an
astonishing range of factual settings, from abortion to name changes to hous-
ing to torture. They are so numerous and so frequent that they are impossible
to keep up with and defy easy description.

The Colombian Constitutional Court has tried to schematize the concept
of dignity, noting that the phrase “human dignity” can manifest itself in two
ways: from the point of view of the concrete object of protection and from
the point of view of its normative function, echoing dignity’s dual nature as
a right and as a value. With respect to the first perspective, the Court has
identified three clear and distinct lines: human dignity can be understood (1)
as autonomy or the possibility of designing a life plan and self-determining
according to his or her own desires; (2) as entailing certain concrete mate-
rial conditions of life; and (3) as the intangible value of physical and moral
integrity. As shorthand, the court characterizes these three dimensions re-
spectively as living as one wishes, living well, and living without humiliation.”

These correspond roughly to the categories of cases described throughout
this chapter and the next. First, we consider the most conceptually intriguing
cases, the related concepts of autonomy—the ability to make decisions for
oneself—and what might be called the individuation principle—the idea that
the unique dignity of each member of the human family must be respected.
Another set of cases deals with the more mundane but jurisprudentially in-
teresting questions of what quality of life is necessary for people to live with
dignity, and how courts can define and enforce those standards. Specifically,
what role do courts play in ensuring that individuals have sufficient access



“Not . .. a Mere Plaything” 27

to water, food, shelter, medical care, education, and other basic necessities to
maintain their dignity? In both these categories, dignity entails some aspect
of self-sufficiency while the third group of cases addresses this conundrum:
how can a person maintain his or her dignity when the state exerts some
form of extraordinary control over him or her, whether as a result of custody
such as incarceration, or otherwise? Or, in an alternative formulation, how
far can states go in diminishing the dignity of those over whom they exercise
control? We consider the first set of cases in this chapter, and the second and
third sets in the next.

"To live as one wishes”

The individuation principle starts from the premise of the inherent dignity of
each member of the human family, as recognized in the UDHR. The notion
that this philosophical axiom could be appropriated in a declaration of legal
rights was potentially revolutionary insofar as it suggested the possibility that
states could be obligated to respect it. Its subsequent incorporation into le-
gally enforceable constitutions across the globe added one more turn: it meant
that the right had to be given some content, namely by courts. Where judicial
review exists—and it does increasingly throughout the world—courts would
have to decide whether a specific challenged governmental action effectu-
ated a deprivation of an individuals dignity, in some meaningful sense of the
word.

Claimants in these cases tend to allege either that the state has failed to
respect their individuality or that it has failed to give them the equal treat-
ment they are due. In approaching the question, courts have understood the
philosophical ideal of human dignity to have four components, each of which
is relevant in different ways to the constitutionalization of dignity. First, each
individual has inherent value; second, each individual’s value is unique; third,
each individual’s value is the same as every other person’s; and fourth, each
individual’s equivalent but unique value entails some measure of self-control.
These are distinct attributes, though they are undoubtedly related. In a Ger-
man case about a national security measure, the Constitutional Court saw
that human dignity requires each person “to be recognised in society as a
member with equal rights and with a value of his or her own,” while at the
same time, it is “part of the nature of human beings to exercise self-determi-
nation in freedom and to freely develop themselves™ In recognizing these
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attributes of dignity, courts have had to wrestle with many difficult and often
competing conceptual challenges, not the least of which is defining what the
right to dignity actually means, as it is rendered in law.*

Courts have differed in their approaches. Some courts are content to give
a purposive account, such as this elaboration in an Indian case about the right
to travel. Speaking of the enforceable rights in the constitution, the court said:
“These fundamental rights represent the basic values cherished by the peo-
ple of this country since the Vedic times and they are calculated to protect
the dignity of the individual and create conditions in which every human
being can develop his personality to the fullest extent. They weave a ‘pattern
of guarantees on the basic structure of human rights’ and impose negative
obligations on the State not to encroach on individual liberty in its various
dimensions.”

Others, like the Hungarian Constitutional Court under the 1989 con-
stitution, try to define dignity through a generic understanding of person-
hood. That court called dignity a “general personality right” and provided
these instances (among others): the right to develop one’s personality freely,
the right to self-determination, the general freedom of action, or the right
to privacy, and the right to self-determination pertaining to information.®
In particular, the court has held that “the right to human dignity includes
both the constitutional fundamental right to freedom of self-determination
and the fundamental right to one’s physical integrity”” The location of dignity
within the general personality right means that the right to dignity is a sort of
catch-all; it can serve “as the constitutional basis of protecting the personality
in each case when the Constitution does not provide for a specifically named
right”® As we will see, the Hungarian court applied this principle on numer-
ous occasions.

The German Constitutional Court has eschewed any effort to determine
the content of the right “once and for all,” saying that it cannot be definitely
determined “in concrete terms.” Instead, it simply denotes that “Article 1.1 of
the Basic Law protects the individual human being not only against humili-
ation, branding, persecution, outlawing and similar actions by third parties
or by the state itself”

Most courts have declined to define dignity in its entirety; rather, they
tend to focus on the particular qualities of dignity that appear most relevant
for the particular case. One such quality borrows from the UDHR and ad-
dresses the immanence of dignity in each member of the human family.
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Immanence and the Law

The Hungarian Constitutional Court has been most articulate about this. In
one of its earliest rulings, invalidating capital punishment, the court equated
human dignity with “human essence”’* And in a case about the selection of
names, the Hungarian court said that “Dignity is a quality coterminous with
human existence, a quality which is indivisible and cannot be limited.”"" It is,
as the Universal Declaration says, “inherent” in “all members of the human
family” such that there is a “unity of human life and dignity”*?

One justice of the Hungarian court further explained that the constitu-
tion protects dignity as a determining factor of human status because it is the
individual’s subjective experience that brings dignity to life: “Human dignity
and human life are inviolable of anyone who is a human being, irrespective of
physical and intellectual development and condition and irrespective of the
extent of fulfillment of the human potential and the cause therefor. We can-
not even talk of a human being’s right to life without positing that person’s
individual subjective right to life and dignity”*?

In Germany, dignity is even more basic, not attached to the fulfillment
of human potential, but to the very fact of existence. “Unborn human life—
and not just human life after birth or an established personality—is accorded
human dignity;” which the state is obligated to affirmatively protect.’* Under
German law, “Wherever human life exists, it should be accorded human dig-
nity”’" This is also the sense in which the 2011 Hungarian constitution pro-
tects in the same article the inviolability of human dignity and the life of a
fetus from the point of conception.'®

The German court takes pains to emphasize that this conception of
human existence is secular and not religious or ideological, echoing the
tone and orientation of the Universal Declaration.'” By contrast, many of the
peoples of the Caribbean have rooted their conception of dignity firmly in
belief in a creator. The people of Saint Lucia, according to their constitution,
“believe that all persons have been endowed equally by God with inalien-
able rights and dignity” and “realize that human dignity requires respect for
spiritual values,”*® while the people of Grenada “firmly believe in the dignity
of human values and that all men are endowed by the Creator with equal and
inalienable rights, reason, and conscience; that rights and duties are correla-
tives in every social and political activity of man; and that while rights exalt
individual freedom, duties express the dignity of that freedom.”** The Israeli
conception of dignity is based on that nation’s status as a Jewish state: As the
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Israeli court has explained, “The basis for the supreme principle of human
dignity is that man was created in the image of G-d, and by virtue of this per-
spective, he too is commanded to protect his dignity, since an affront to his
dignity is an affront to the image of G-d, and every person is commanded in
this regard, even a person who dishonours himself’*

Whether religious or secular, dignity’simmanence presents a jurispruden-
tial challenge. The more the courts emphasize the inherent nature of dignity
in human beings, the more friction there can be between the idea of dignity
and the idea of law. The very conception of dignity as innate and immanent
in the human being appears to be antithetical to the idea of law. While dignity
is ineffable, law (and especially constitutional law) needs to be articulated
and defined in clear terms. Dignity is personal and subjective, whereas law
is objective and the same throughout. Dignity is unique to the individual,
but law regulates collectivities and treats similarly situated people similarly.
Dignity is personal, but law is public. If dignity is innate in the human being,
it is descriptive of what is, whereas law is normative.

If the concept of dignity is not only opposite to but resistant to law, then
it is difficult to see how law—even constitutional law—can regulate dignity.
Can there be a “right” to what is a condition of nature? Can the right be en-
forced or compelled? How can constitutional law enhance or diminish a per-
son’s dignity if it is inherent, equal, indivisible? If it is inviolable, as so many
constitutions say, how can courts find violations? Or is dignity impervious to
law, existing in the given amounts, regardless of what law does or does not
do?

Some court cases ignore this tension, apparently happy to embrace dig-
nity both as an ineffable state of being and as a positive right. Other cases
have tried to reconcile the two aspects, by walling off separate spheres for
dignity and law. Reminiscent of the U.S. Supreme Court’s efforts to protect a
“zone of privacy” from government regulation,” these cases delineate a realm
of personal space into which the government may not intrude, relegating the
remainder to the public sphere of the law. In a case about the right to choose
a name, the Hungarian court found that “the natural existence of personality
is independent from the State,” and thus name use could not be regulated; it
was impossible for the state (as an “external party”) to determine “the legal
enforceability and the essential content” of the right pertaining to names.
(Somewhat paradoxically, the court digressed with a historical review of the
evolution of the use of names from originally identifying clans and regional
ancestry to indicating individuals, as a concomitant of the bourgeois state,
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thereby casting doubt on the claim that use of a name to identify an individ-
ual is exo-statist.) But the idea of dignity as independent of the state remains
important in Hungary because it prohibits state intrusion into the “untouch-
able essence”—the “zone of privacy” or “basically free sphere”—of the human
personality.”> Likewise, in a case involving the right to travel, the Indian Su-
preme Court said that “It cannot be disputed that there must exist a basically
free sphere for man, resulting from the nature and dignity of the human being
as the bearer of the highest spiritual and moral values. This basic freedom of
the human being is expressed at various levels and is reflected in various basic
rights. Freedom to go abroad is one of such rights, for the nature of man as a
free agent necessarily involves free movement on his part”?

Given the ubiquity in legal texts not just of the concept of dignity but of
the right to dignity in recent years, it seems that the time when law and dig-
nity simply ignored each other, as they had for most of human history, is over.
In one way or another, most courts must confront the relationship between
dignity and law. But once they begin to notice each other, what happens?
Does the very notion of dignity threaten the hegemony of law? Or does the
ever-expanding reach of the law threaten primordial human dignity? Or can
they sit side by side, like two restless children on a park bench, enduring or
provoking occasional skirmishes over the boundary lines, but basically leav-
ing each other intact? Or, perhaps, do they have not an antagonistic relation-
ship, but rather an interdependent obligation to nurture one another to their
mutual benefit? The answers to these questions depend in large part on how
courts, in the context of specific cases, characterize the multiple qualities of
individual dignity, beyond its basic inherence in human existence.

At the very least, the idea of immanence may suggest limits on state power
at the boundaries. The state may not injure what is so important to people—
because it is the essence of our humanity—nor may it diminish its value or
impose conditions on its enjoyment. The state does not grant or confer it,
nor can it take it away. Moreover, just as the law can be called on to protect
the environment outside human beings, it can be expected to protect and
nurture what is inside. The fact that dignity is a quality that inheres in every
individual does not mean that it is indifferent to or unaffected by law.
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Individuation

A second attribute of dignity that many courts have recognized is that each
person’s dignity makes him or her unique in the world. Dignity thus serves
to individuate us, entitling each of us to resist majoritarian norms. The early
Hungarian court in particular dwelled on the uniqueness of each individual
person that is ensured by his or her innate dignity. In one case, the court held
that rights relating to names are components of the fundamental right to dig-
nity, though it distinguished between the right to have or bear a name and the
right to choose, change, or amend a name. The former is inviolable because
“One’s own name is one of the—fundamental—determinants of personal
identity, serving the purpose of identification and distinction from others,
thus it is one of the manifestations of one’s individuality and unique character
which cannot be substituted for”** Names are important because they serve
to distinguish one individual from another. Hence, the state could no more
require all citizens to bear the same name than they could require the use of
a number or a symbol. The individuation principle thus creates a protective
bubble around the individual in which the state may not regulate—may; liter-
ally, not “reg”-ulate—that is, the state may not make everyone conform to a
rule.

The right to select or change a name, however, is normally not associated
with dignity, so the state can impose reasonable restrictions on the choice
of names (limiting choices to within a specified list) and on the ability to
change a name. However, where the change of names is “directly related to
human dignity”—such as where the name one wants to change is unworthy
or obscene, or where the family name invokes “painful memories” (e.g., if
the name is associated with a notorious criminal or has become “ill-famed
in the course of history”), or where the family names sound “repulsive or ri-
diculous or . . . give ground for ambiguous or offensive puns”—the state must
allow the change of names because to restrict the choice would diminish the
individual’s dignity vis-a-vis others (sometimes referred to as the public face
of dignity).

But the individuation explanation has its limits: it is unlikely that the
government could prevent the use of a name on the ground that it was al-
ready being used (the particular case of property interests in celebrity names
aside). In other words, while there is a right to express one’s unique personal-
ity through the use of a name, that right is not exclusive of another’s right to
express his or her uniqueness through the use of the same name. In this view,
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the autonomy aspect of dignity (i.e., the right to choose) may prevail over the
uniqueness aspect (the right to have a unique name), should the two come
into conflict.

In an extreme version of the uniqueness question, the German Constitu-
tional Court has considered whether “branding”—which occurred in both
senses of the word in a case about an advertisement for the clothing company
Benetton—implicates dignity interests. In the ad, models appeared to have
been “branded”—quite literally stamped with words in order to promote the
Benetton brand name. The court acknowledged that this commodification of
persons can threaten individual dignity, and allowed the government some lee-
way in trying to counteract desensitization concerning discrimination “against
persons who are afflicted by suffering and the emergence of a mentality of
‘branding’ people” The court further explained that “This especially applies to
younger people who look at this advertisement, as they do not necessarily draw
a comparison to past manifestations of the exclusion of persons from society.”
Ultimately, though, the court found that freedom of expression interests out-
weighed the putative interests in protecting against being branded.

Indeed, perhaps the greatest protections of individual uniqueness are
found in constitutional provisions that protect freedom of conscience,
whether in speech or religion or otherwise, as the paragon of individual-
ity. In countless cases from around the world, courts have linked matters of
conscience with human dignity whether or not their constitutions required
them to do so. To provide just a very few examples, in Italy, the Constitutional
Court has invalidated a civil oath that included a reference to God, on the
ground that it violated the freedom of conscience that is an essential part of
human dignity.* In Israel, the right to conscientiously object to military ser-
vice has been protected as a dignity right.”” In these cases, the individual’s dig-
nity is protected even when he or she stands alone, precisely because dignity
is inherent in “each member” of the human family, regardless of how others
act. One’s dignity demands that his or her choice to worship God be respected
while another’s dignity demands that his or her choice to worship no God
be protected. The quality of uniqueness, then, insists that matters relating to
one’s dignity can be governed only by the self and resist regulation and regu-
larization by the state. This is the aspect of dignity that mandates recognition
of same-sex marriage: part of human dignity ensures that each individual’s
unique personal choices are respected whether or not those choices are con-
sistent with majoritarian values. Same-sex marriage is not appropriate for all,
but must be protected for those for whom it is appropriate.
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In these cases, we begin to see the conflation of dignity and equality. Dig-
nity demands that we respect each person’s individuality, but in so doing, it
also requires that we treat each person the same: to recognize the dignitarian
interests of some but not others denigrates both the equality and the dignity
interests of the latter. This presents a paradox that is evidenced in the cases: if
dignity demands that each person’s uniqueness be respected, then how can all
persons be equal and without distinction before the law?

Equality

It is striking how often the concepts dignity and equality are conjoined in
both constitutional texts and constitutional jurisprudence.”® Indeed, the
UDHR implies a convergence of dignity and equality (“All human beings are
born free and equal in dignity and rights”), and this implication seems to
have resonated in constitutional law throughout the world. The Italian consti-
tution is typical: Article 3 states that “All citizens have equal social dignity and
are equal before the law, without distinction of sex, race, language, religion,
political opinion, personal and social conditions”* The connection between
dignity and equality, however, is not always obvious: sometimes dignity is
held to incorporate equality, at other times equality is held to incorporate
dignity.

Courts have devoted much ink to the relationship between these two con-
cepts, which in the aggregate yields the principle that human dignity is held
distinctly, yet in common, by each person on earth. Judge Hartmann, then of
the Court of First Instance of the High Court of Hong Kong elaborated on
the implicit presence of dignity throughout Hong Kong’s Basic Law in a case
concerning the criminalization of homosexual activity: “As to the Basic Law,
in its protection of a wide range of rights, I see it as contemplating an open
and essentially democratic society, one based on equality of all persons before
the law and on the dignity of the individual, by which I mean all persons—in
their sameness and difference—being worthy of respect”*

Somehow, the ideas of equality and dignity must embody both the same-
ness and the difference of members of the human family. Perhaps it is the one
way in which all human beings are identical: each has the same quantum of
uniqueness, deserving of equal measure of respect. Dignity simultaneously
unites and individuates us.’!

In contemporary constitutional law, equality appears in two guises: first,
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in the context of discrimination, when courts consider whether a particular
measure unconstitutionally discriminates against a portion of the population;
second, in the context of affirmative action, when courts consider whether a
measure designed to remedy past discrimination nonetheless violates a con-
stitutional equality principle. Although in both situations the government is
treating people differently based on some usually immutable characteristic,
most courts (outside the United States) would invalidate the first but uphold
the second. What justifies the different results? The distinction between the
two may be seen in a deeper investigation of the concept of dignity.

Invidious Discrimination

Equality jurisprudence implicates dignity because rank discrimination vio-
lates dignity: judging someone or conferring benefits and burdens on the
basis of some general category (race, caste, religion, gender, sexual orienta-
tion) to which a person belongs both limits his or her ability to define him- or
herself and constricts his or her individuation by treating him or her solely
as a member of a class. At its worse, it entails humiliation and degradation,
which can (as the U.S. Supreme Court said in Brown v. Board of Education)
affect hearts and minds in a way unlikely ever to be undone. Indeed, racism,
U.S. Supreme Court Justice Murphy wrote at the end of World War II, “ren-
ders impotent the ideal of the dignity of the human personality, destroying
something of what is noble in our way of life”* For some, unconstitutional
discrimination is defined by the humiliation that results from the differential
treatment. Justice Dorner of the Israeli Supreme Court has been more par-
ticular in her assessment of the relationship between inequality and indignity.
“The perception of inferiority, which is based on the biological or racial dif-
ference, causes discrimination, and the discrimination strengthens the depre-
cating stereotypes of the inferiority of the victim of discrimination. Therefore
the main element in discrimination because of sex, race or the like is the
degradation of the victim. My opinion is therefore that the Basic Law protects
against a violation of the principle of equality when the violation causes deg-
radation, i.e., an insult to the dignity of a human being as a human being”**
For others, it is not humiliation that marks a dignity-based violation of
equality rights, but generalization. That is, the injury is in the failure to treat
the person as an individual, particularly when combined with a burden. In
Canada, the Supreme Court has held that the central concern of the equality
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guarantee is “combatting discrimination, defined in terms of perpetuating
disadvantage and stereotyping” However, after almost a decade of experi-
mentation, however, in which the court invalidated laws that classified on the
basis of disability, handicap, citizenship, gender (with regard to identification
on a birth certificate), imprisonment, the right to organize, sexual orienta-
tion, and residency,* the Canadian court expressly repudiated the practice
of defining discrimination by way of dignity because “human dignity is an
abstract and subjective notion that ... cannot only become confusing and
difficult to apply; it has also proven to be an additional burden on equality
claimants, rather than the philosophical enhancement it was intended to be”*
In Canada, the promotion of human dignity continues to be the “lodestar” of
the protection of all rights guaranteed in the Charter of Human Rights, but it
is no longer the defining test of discrimination.

The new dispensation in South Africa, Justice Albie Sachs said hopefully,
is “characterised by respect for human dignity for all human beings. In this
era, prejudice and stereotyping have no place.”*® For Justice Sachs, it is the very
presence of the insult to dignity that renders the inequality invidious: “Dif-
ferential treatment in itself does not necessarily violate the dignity of those
affected. It is when separation implies repudiation, connotes distaste or inferi-
ority and perpetuates a caste-like status that it becomes constitutionally invidi-
ous”?” In the context of discrimination on the basis of sexual orientation, he
explained the connection between equality and dignity in these terms:

At the heart of equality jurisprudence is the rescuing of people from
a caste-like status and putting an end to their being treated as lesser
human beings because they belong to a particular group. The indig-
nity and subordinate status may flow from institutionally imposed
exclusion from the mainstream of society or else from powerlessness
within the mainstream. . . . To penalise people for being what they are
is profoundly disrespectful of the human personality and violatory of
equality.®®

Thus the South African Constitution envisions that a violation of human
dignity may be actionable both under the protection of human dignity in
Article 10 and under the equality guarantee insofar as both are concerned
with the feeling of degradation that results from unjustified differences in
treatment.

In still other cases, indignity results not from the feeling of lesser worth,
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but from the objective limitation on choices that is imposed on some but
not others. When the Israeli government allowed Yeshiva students to defer
their military service, while not giving the same opportunity to other Israeli
citizens, the court found that the law violated both dignity and equality. “The
violation of human dignity;” the court said, “is in the deeply upsetting feel-
ing that another person is not obliged to perform such service to the same
extent.”*

Some countries have tried to define constitutional inequality as the depri-
vation of dignity. In Hungary, a claimed violation of equality is actionable only
if the action is unreasonable, violates a fundamental right, or violates human
dignity.* The question in every case, then, is whether dignity demands, per-
mits, or prohibits the government from taking a particular individual differ-
ence into account. In Colombia, the court held that service windows in public
buildings that are all the same height and designed to suit most people violate
the right to dignity of dwarfs, who may not be able to use them.* Holding
that the government may vary a fine depending on the financial situation of
the defendant, the Constitutional Court of the Czech Republic explained: “In
the settled case law of the Constitutional Court, equality under Art. 1 of the
Charter is not understood in the abstract, but in relation to the dignity and
rights of an individual, that is, without privileges, and without discrimination
(e.g. in property).”*> Governments are permitted or may be required to recog-
nize individual differences where doing so would enhance individual dignity,
for instance, by assuring access to public services. On the other hand, where
recognizing differences (on the basis of race, gender, etc.) would demean the
individual, the government may be prohibited from doing so. The principle
is not defined by a preference for equality or individuality in the abstract; it
depends on whether the action is in the service of or in derogation of indi-
vidual dignity.

Affirmative Action

Affirmative action adds another layer of complexity. After some years of equiv-
ocation, the U.S. Supreme Court finally concluded that affirmative action—
that is, discrimination for the purpose of remedying past injustice—is no less
pernicious than invidious discrimination because in both cases people are
treated not as individuals but on the basis of group identity.** It is, perhaps, no
accident that a court that declines to consider the impact of laws on human
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dignity and that embraces formal equality considers all classifications to be
equally pernicious; abstraction has always been a hallmark of American con-
stitutional jurisprudence. Most other modern countries, however, accept af-
firmative action precisely because of the net gain in human dignity. And far
from dismissing affirmative action as merely reverse discrimination, many
constitutions impose on the government affirmative obligations to remedy
past discrimination.*

In India, for instance, the Supreme Court has held that affirmative action
is not only permitted, but constitutionally required to promote the dignity
interests of the constitution. “The aim of the Constitution is to equip each
member of the weaker sections with the ability to compete with other citizens
with dignity on a level playing field”* Thus, “Parliament is entrusted with
the responsibility of improving the lot of backward classes by creating a res-
ervation policy that is consistent with the objective of promoting fraternity
among all citizens, assuring the dignity of the individual and unity of the Na-
tion”*® Where it is a constitutional truth that rank discrimination disparages
human dignity and that remedial measures promote it, the legal questions
concern only the details: exactly what percentage points should be allocated
to the disadvantaged class? How should disadvantage be defined? And so
on. But there is no question that distinguishing on the basis of immutable
characteristics in ways that enhance rather than erode human fulfillment is a
constitutional value.

Full Development of the Personality

These three attributes of human dignity that courts repeatedly recognize—
that dignity is inherent or immanent in each person and in no way condi-
tional and that dignity marks both each person’s uniqueness and our common
humanity—are the building blocks of an understanding of the human experi-
ence that coalesces around each person’s capacity to develop his or her per-
sonality: each person has the same inherent right as every other to control
the course of his or her own life. Hence, the Colombian court’s shorthand
for these cases as protecting the human desire “to live as one wishes.” This
includes some measure of control over both what a person becomes and does;
although these are not the same, they are closely allied in reality and often
conflated in the cases.

The Indian Supreme Court has said that the aim and objective of that
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nation’s struggle for liberation was “to build a new social order where man
will not be a mere plaything in the hands of the State or a few privileged per-
sons but there will be full scope and opportunity for him to achieve the maxi-
mum development of his personality and the dignity of the individual will be
fully assured”*” This recalls U.S. Supreme Court Justice Louis Brandeis’s for-
mulation that “the final end of the state is to make men free to develop their
faculties”*® In Hungary, a purposive account of the right to dignity grounds
the court’s view that the two prongs of the right to dignity are the protection
of physical integrity and of self-determination, which it also describes as the
“freedom to make independent decisions” or the full development of the per-
sonality.*” These cases concern all kinds of personal decisions and choices,
including those relating to intimate relationships and family, choice of oc-
cupation, and how one expresses one’s faith.

Many courts use the term “autonomy”—literally self-rule—to describe
this attribute of dignity. Autonomy embraces not only the capacity to make
certain decisions for oneself, but the capacity to live according to one’s own
dictates. Autonomy assumes that the capacity for self-regulation is inherent,
since it could not logically emanate from any superior authority. And it ac-
cepts the uniqueness of each individual, in allowing each person to set the
rules for him- or herself. Describing dignity in terms of these attributes of
immanence, individuation, and equality, courts have buttressed people’s abil-
ity to live according to their own rules, to fully develop their personalities
according to their own dictates. Our human dignity entitles us to some mea-
sure of autonomy, which is necessary for the full personality development;
without some degree of autonomy, our personality is developed not by our
own dictates but by those of others.

In American jurisprudence, the notion of autonomy is most vivid in the
Supreme Court’s privacy jurisprudence, particularly in the context of abor-
tion. As the court said in its original decision on the topic, the “right of pri-
vacy .. . is broad enough to encompass a woman’s decision whether or not to
terminate her pregnancy;* explicitly connecting the notion of privacy to the
ability to make rules for oneself. As the court’s jurisprudence has matured, it
has veered away from the right to “privacy” and focused more on liberty as
the textual anchor for the right to make decisions relating to procreation and
family. In the Supreme Court’s most eloquent opinion on the subject, three
justices wrote that in the context of abortion “the liberty of the woman is at
stake in a sense unique to the human condition, and so, unique to the law. . ..
Her suﬂering is too intimate and personal for the State to insist, without more,
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upon its own vision of the woman’s role, however dominant that vision has
been in the course of our history and our culture. The destiny of the woman
must be shaped to a large extent on her own conception of her spiritual im-
peratives and her place in society” This goes beyond the ability to merely
make a decision for oneself; it protects the ability to determine the course
of one’s life. Applying this principle (rather restrictively), the only limitation
the court invalidated was the requirement that the pregnant woman notify
her husband of her intention to have an abortion; this was unconstitutional
precisely because it would necessarily subordinate her to her husband’s im-
perative. In remarkably similar terms, the Colombian Constitutional Court
in an abortion case has invalidated “norms in which the legislature denies the
minimum condition of the human being as being capable of deciding on her
own course and life choice” The court explained that penalizing the decision
to terminate a pregnancy is “not consistent with the doctrine of the essential
nucleus of the right to the free development of the personality and autonomy
as the maximum expression of human dignity”

It makes more sense to rely on dignity than liberty or privacy to protect
the right to choose to terminate a pregnancy. While the decision to have an
abortion is very personal, it is not “private,” since it is normally a commercial
transaction performed in a professional office or procured in a pharmacy.
It may not be done alone, nor in the privacy of one’s home. Nor is “liberty”
completely apposite, since abortion can in no sense be said to affect only the
one person making the decision. Rather, as the South African Constitutional
Court explained in the context of same-sex marriage, invoking a century-old
phrase from American law, what people want is “not the right to be left alone,
but the right to be acknowledged as equals and to be embraced with dignity
by the law”>* In this view, mere or formal autonomy is not enough to preserve
dignity; it requires support from the state.

Indeed, outside the United States, constitutional courts that have ruled on
abortion have typically contextualized it as a dignity right, as did the Hun-
garian court in recognizing women’s “right to self-determination—as part of
the right to human dignity”** As noted, the Colombian Constitutional Court
has ruled the same way, explicitly weaving together the antiobjectification
and autonomy threads: “to not be treated as an object upon which others
make decisions that are transcendental in their impact on the course of a
person’s life, in this case the woman, is part of the right to human dignity. A
decision of such high importance as whether to interrupt or continue a preg-
nancy, when this represents risks for the life and health of the woman, is a
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decision that the woman alone can make, based on her own criteria . . . since
it is she who will have to live with the consequences of such a decision”> She
must base the decision on her own “criteria,” that is, according to her own
rules—auto-nomy.

The Peruvian Constitutional Tribunal has been emphatic about this:

The right to reproductive self-determination is a right implicitly
contained in the more generic right to the free development of the
personality. This right consists of the autonomy to decide things that
pertain solely to the person. But it also is affirmed that the right to
reproductive self-determination partakes of the recognition of the
dignity of the human person and of the general liberty right in which
it is inherent. Dignity and liberty in concrete terms start from the ne-
cessity to be able to exercise freely and without any interference the
act of transcending across generations. Liberty to be able to decide
rationally, with responsibility, about: 1) the appropriate moment and
opportunity for reproduction; 2) the person with whom to procreate
and reproduce; and 3) the form or method of reproducing or prevent-
ing it. As a result, every woman has the right to choose freely her pre-
ferred method of contraception, which is directly related to decisions
relating to how many children to have, with whom, and when.*

The court has further held that “the right to information about contracep-
tive methods is one way to concretize the principle of dignity of the human
person and forms part of the essential elements of a democratic society, be-
cause it enables the exercise of sexual rights in a free, conscientious, and re-
sponsible manner””” Nonetheless, the court found that the free distribution
of the “morning after” pill to any woman who wanted it was not necessary to
vindicate her very strong interest in making important decisions, and having
the requisite information by which to make such decisions effectively, and
insufficiently protected the life of the unborn.

Germany has likewise recognized that a woman’s interest in abortion is
not an aspect of her privacy, but of her self-determination, although its en-
thusiasm has been more temperate than that of Colombia and Peru. Follow-
ing shortly on the heels of Roe, and presaging Casey, a 1975 German case
held that a woman’s right to terminate a pregnancy was a necessary incident
of her interest in “the free development of her personality” However, a later
case placed abortion not in the context of the woman’s autonomy interest
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but in the fetal right to life, which in turn is deeply rooted in fetal dignity.®
Thus, dignity is implicated in both decisional autonomy and the right to life.
But, as one justice on the Constitutional Court pointed out, tethering the
womans right to terminate a pregnancy to self-determination while rooting
“the fetal right [to life] in the dignity clause . . . predestined [the court] to give
precedence to the protection of unborn life over the pregnant woman’s right
to self-determination.”* Life would always win out over lifestyle. Placing the
issue of abortion in the fetal right to life would also be inconsistent with the
U.S. Supreme Court’s formulation in Roe that the state’s interest in protecting
the unborn varies with the progression of the pregnancy. “If a human being’s
dignity lies in its very existence,” the German court said, and if this applies to
unborn life, “then we must refrain from making distinctions in the duty to
protect based on age or stage of development of the unborn life or based on
the willingness of the woman to allow the life to continue to live within her®
In Germany, where dignity is the pre-eminent right, it is immanent in human
existence, and undifferentiable.

Abortion presents one of the most difficult dignity problems because the
fetal interest in life can outweigh even the strong dignitary interest in self-
determination and autonomy. In other cases of preeminent decisions, where
there is no countervailing interest in life, courts have been sympathetic to the
dignity claims of those who seek to determine their life course for themselves.
The Israeli Supreme Court has held that women have a dignitary interest in
maintaining a pregnancy, even over the objection of a former husband.®* And
in several countries, same-sex marriage has been protected as a fundamental
incident of the right to dignity. As the South African Constitutional Court
put it, “the capacity to choose to get married enhances the liberty, the au-
tonomy and the dignity of a couple committed for life to each other*

The interest in controlling one’s life is also evidenced in cases that concern
how one presents oneself to others. In Hungary, the right to information that
was kept by the secret police during the Communist period is vindicated as
a dignity interest because, again, it implicates a persons capacity to control
how he or she is viewed by others.®® This interest implicates what one com-
mentator has called the “public face of dignity”®* In Lithuania, public officials
are discouraged from referring to a person as a criminal if he or she has not
been proven guilty: “otherwise, human honour and dignity could become
violated and human rights and freedoms could be undermined”® The Peru-
vian Constitutional Tribunal has recognized that “the fundamental purpose
of the recognition of the right to a good reputation is the principle of human
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dignity,” and that the “right to a good reputation . . . is in essence a right that
derives from the personality and, in principle, deals with a personality right.
Thus, its recognition (and the possibility of protective jurisdiction) is directly
linked to the human being%

The Argentine Supreme Court has weighed in more emphatically: “the
right of reply is a natural fundamental right that is essential to the legitimate
defense of one’s dignity, honor and privacy” As the court explained, “Journal-
ists, commentators, and newscasters should not make the life of the com-
mon man into the stuff of scandals. The individual should have control over
his life, privacy, as well as honor and should have the means to maintain his
reputation.”® Likewise, there are scores of defamation cases that protect an
individual’s interest in his or her reputation as an aspect of human dignity.*®
Typical is the Malaysian High Court’s explication: “The right to reputation
is part and parcel of human dignity. And it is the fundamental right of every
person within the shores of Malaysia to live with common human dignity”®
Dignity allows us to control not only how we live, but also how we present
ourselves to the world. When the state or other individuals seek to control
(usually to our detriment) how we would present ourselves, they violate our
human dignity. Dignity is thus both inward-looking and outward-looking: it
concerns how we are and how we act, how we think of ourselves and how we
present ourselves to others. It is an essential part of a person’s identity from
both an individual and a social standpoint. (This distinguishes dignity from
liberty, which is entirely individual and indifferent to the social setting in
which human beings live.)

A person’s right to control how he or she lives his or her life extends to the
moment of death, and in some cases, even beyond. “Death with dignity” stat-
utes have allowed individuals to determine the circumstances under which
they will die and to exert some control over their own death. In some coun-
tries, this autonomy interest is so strong that it transcends life itself and oper-
ates even after death. The German Constitutional Court has held that the son
of a deceased man could enjoin the publication of a book about his father be-
cause publication would demean the late father’s dignity. “It would be incon-
sistent with the constitutional mandate of the inviolability of human dignity,
which underlies all basic rights, if a person could be belittled and denigrated
after his death” The court concluded: “Accordingly an individual’s death
does not put an end to the state’s duty . . . to protect him from assaults on his
human dignity”” The Israeli Supreme Court has held that legal limitations
on what can be written on a tombstone may violate the dignitary interests
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of both the living and the dead.” The obligation to recognize the dignity of
people who have died is consistent with international law,”? because one may
wish to control one’s public face in death, just as in life.”?

The Canadian Supreme Court has encapsulated dignity’s protection of
control:

The idea of human dignity finds expression in almost every right and
freedom guaranteed in the [Canadian Charter of Rights and Free-
doms]. Individuals are afforded the right to choose their own reli-
gion and their own philosophy of life, the right to choose with whom
they will associate and how they will express themselves, the right to
choose where they will and what occupation they will pursue. These
are all examples of the basic theory underlying the Charter, namely
that the state will respect choices made by individuals and, to the
greatest extent possible, will avoid subordinating these choices to any
one conception of the good life.”

This even includes the right to make foolish decisions: “The right know-
ingly to be foolish is not unimportant; the right to voluntarily assume risks
is to be respected. The State has no business meddling with either. The dig-
nity of the individual is at stake”” Or, as U.S. Supreme Court Justice Scalia
characterized it more wispily, “the supreme human dignity of being master
of one’s fate”’

Objectification

For many courts, objectification is dignity’s foil. To objectify—to use a person
as an object to achieve some other purpose—denies all that is important to
dignity, turning the person into a plaything. It tends to treat everyone the
same: to objectify is deny a person’s uniqueness. By allowing one person to
exert control over another, it negates the equality principle that is at the core
of the modern understanding of human dignity. And by permitting one per-
son to impose values or decisions on another, it denies each person’ ability
to chart his or her own course, as it suggests that the dignity one is born with
can be lost or conditioned at the election of another.

Justice Englard of Israel has noted that this aspect of dignity is distinctly
secular, compared with traditional religious doctrines that view man’s life in
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the service of God. “Simply put, it was a gradual transition from man as a
creature to man as a person,” Englard has written. As such, it is a distinctly
modern concept as well, invoking Kant’s categorical imperative based on the
idea of human dignity: “Act in such a way that you treat humanity, both in
your person and in the person of each other individual, always at the same
time as an end, never as a mere means.””” The German Constitutional Court
has absorbed this Kantian maxim as a general background fact: “the obli-
gation to respect and protect human dignity generally precludes making a
human being a mere object of the state””® Christoph Mollers, however, has
questioned the unquestioning reliance on Kant’s moral philosophy, even in
German constitutionalism. “It is methodically not clear,” Mollers writes, “why
it is Kants and no other philosophy that is supposed to form the source of
any legal doctrine of human dignity. Kant is mentioned in the Parliamentary
Council, but not with greater emphasis than other authors. When interpret-
ing a constitutional text, it is maybe best to do without a house philosopher””
And yet, the influence of this Kantian view is undeniable.

Though the anti-objectification principle is offered in terms of a moral
aspiration, it has palpably political implications. One extreme example of the
application of this principle arose when the German Constitutional Court
was called on to rule on a 9/11-inspired law, the Air Transport Security Act.*
The case concerned Section 14 of the Act which authorized the use of armed
force against a passenger plane “where it must be assumed under the circum-
stances that the aircraft is intended to be used against human lives, and where
this is the only means to avert the imminent danger” In finding that the kill-
ing of the passengers authorized by the act would violate not only their right
to life, but their right to dignity as well, the court emphasized that, as victims
of the hijacking, and then of the government’s attempt to shoot down the
plane, the passengers could “no longer influence the circumstances of their
lives independently from others in a self-determined manner. . . . [They] can-
not escape this state action but are helpless and defenceless in the face of it
with the consequence that they are shot down in a targeted manner together
with the aircraft and as result of this will be killed with near certainty.” This
treatment “ignores the status of the persons affected as subjects endowed with
dignity and inalienable rights,” and instead “By their killing being used as a
means to save others, they are treated as objects.” This objectification denies
them “the value which is due to a human being for his or her own sake”®! The
opinion repeatedly refers to the individual’s “quality” or “position” as “sub-
ject” (as distinguished from the Kantian “object”). The subject acts on the
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object; dignity requires that every human being with the capacity to do so is
acted on only by him- or herself and not by another. As Oliver Lepsius has
explained, objectification—the use of human beings for the benefit of other
state objectives—“transforms persons into things and delegalizes them (verd-
inglicht und zugleich entrechtlicht)®

Nor is the Kantian view of dignity limited to Germany. When the Indian
Supreme Court inveighs against treating a man as a mere plaything in the
hands of the state or a privileged few, it is protecting the man from objectifi-
cation. In the Hungarian name change case, the court noted that “the human
being remains a subject, not amenable to transformation into an instrument
or object,”® thereby limiting the ability of the state to control the full expres-
sion of the individual personality, even for the purpose of promoting nation-
alism. When the courts of Latin America speak against cosificar—literally,
“to make into a thing”—they, too, are protecting against objectification. In
Colombia, the Constitutional Court held that in cases of rape, “the woman’s
dignity is subjugated by the force necessary to convert her into an object of
he who exercises power over her. Similarly, her dignity as a human being is
denied when the legislator imposes on the woman, likewise against her will,
the obligation to serve as an instrument effectively to procreate by penaliz-
ing abortion without any exception. . . . In these cases, [to prohibit abortion]
would be to objectify the woman as only a womb, separated from her con-
sciousness.”® The Malaysian High Court, too, has found that “Rape is an ex-
perience which shakes the foundations of the lives of the victims. The offence
of rape must be dealt with as the gravest crime against the human dignity”*
Perhaps emanating from the same source is the Israeli case finding that por-
nography violates women’s dignity.* In none of these cases does it matter
whether the objectifier (as it were) is the state or a private person; in either
case, the victim’s human dignity is impaired because the direction of her life
is defined not by herself but by another.

The principle applies equally when there is no particular purpose in objec-
tifying individuals, as is illustrated in this early case from Hungary. In 1991,
the Hungarian Constitutional Court held “that the collection and processing
of personal data without a specific purpose for arbitrary future use is uncon-
stitutional” in that it offended human dignity because it subjected individuals
to the control of the government. The data processor would likely “familiarize
himself with the totality of, and the relationships between data pertaining to
individual persons. This fact renders the persons whose data is on file entirely
dependent, it permits insight into their private lives, and results in an unequal



“Not . . . a Mere Plaything” 47

communication situation in which the affected person is unaware of what the
data processor knows about him?” According to the court, “All this gravely en-
dangers the freedom to make independent decisions and constitutes a threat
to human dignity. Personal numbers whose use is unrestricted may become
the means for total control.”®” The problem is not only that such data mining
limits individual self-determination, but that it treats people as an object in
the control of another. The Hungarian cases go even farther: not only does
dignity preclude the state from obtaining information about individuals; it
also requires that individuals be able to obtain information from the state.
Thus, in Hungary there is a right to information to ensure the meaningful
exercise of the right to self-determination.®® The right to information is also
prevalent throughout Latin America, where many constitutions recognize a
specific writ of habeas data to ensure that individuals’ access to information
is unobstructed by procedural hurdles.

But the strictness of the Kantian imperative is often softened in the con-
text of particular factual situations that require practical solutions. Indeed, it
would have to be, since every government policy objectifies people to some
extent: requirements that we obtain drivers’ licenses or pay taxes or send our
children to school or not kill our neighbors all restrict freedom in order to
achieve some social purpose. In particular, the criminal law in every country
seeks to balance the nation’s need to punish those who harm others against
the imperative to respect each individual’s human dignity. In Peru, which has
explicitly adopted the Kantian imperative,* the principle of dignity extends to
criminals; as the Constitutional Tribunal said in one case about the equality
rights of prisoners, the principle of the dignity of the person, “in its negative
version, insists that human beings may not be treated like things or instru-
ments (but rather as subjects of rights and obligations) . . . since each person,
including criminals, should be considered as an end in and of himself” The
Slovenian Constitutional Court has followed the same course, explaining that
the constitutional protection of “the right to be present at his trial and to
conduct his own defence or to be defended by a legal representative” exists to
ensure “that the defendant is not just an object but a subject of the proceed-
ing, that is, a person having at his disposal a wide range of possibilities for
defence, which ensures full protection to his personality, his freedom and his
dignity”®" In a later case, the same court found that the constitutional guar-
antee of personal dignity “guarantees to every individual that in proceedings
in which decisions are made concerning his or her rights, obligations, or legal

interests, he or she is treated as a person and not as an object.”*
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In the context of punishment, the prohibition on objectification would
preclude a state from using general deterrence as a justification for punish-
ment; criminal punishments would have to be private to avoid using the indi-
vidual’s sentence as an object lesson to deter others from committing crimes.
Regimes that would seem to show the least respect for human dignity—such
as the United States under slavery and Jim Crow and Afghanistan under the
Taliban—are those that turn punishment into public spectacle, thereby maxi-
mizing the objectification of the individual. In fact, a strong version of this
argument would impugn the legitimacy of all compelled military service, in
which the state puts the lives of men and women at risk, with certain death for
some number, in order to pursue the political goals of the state.

At the other end of the spectrum, courts in post-apartheid South Africa
and postwar Germany have taken the precept against objectification most
seriously. In a landmark ruling even before the new constitution was adopted,
the South African Constitutional Court invalidated the death penalty—even
though neither the interim constitution nor the proposed permanent con-
stitution explicitly did so—in large part on the basis of human dignity. The
court held that the death penalty “involves, by its very nature, a denial of the
executed person’s humanity;” which is “degrading because it strips the con-
victed person of all dignity and treats him or her as an object to be eliminated
by the state””

In Germany, the Constitutional Court has twice held that a sentence of
life imprisonment with no possibility of release (parole or pardon) would im-
plicate not only the convicted person’s right to liberty, but his or her right
to dignity as well: “It would be incompatible with human dignity if the con-
victed person, regardless of the development of his or her personality, had
to abandon all hope of ever regaining liberty;” explained the court in a 2005
case.” In both cases, the courts could have relied on more precise textual pro-
visions (life in the death penalty case and liberty in the imprisonment case),
but they chose to base their rulings on the fundamental right to dignity, as if
hope were an intrinsic part of what it means to be human.

In an earlier case, from the 1970s, the German court elaborated on the
importance of hope as an element of human dignity. Invoking the Kantian
language against objectification, the Constitutional Court invalidated the
punishment of life imprisonment without the possibility of parole. It held
that “The command to respect human dignity means in particular that cruel,
inhuman and degrading punishments are not permitted. The offender may
not be turned into a mere object of [the state’s] fight against crime under
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violation of his constitutionally protected right to social worth and respect.”
The court continued: “Within the community each individual must be rec-
ognized, as a matter of principle, as a member with equal rights and a value
of his own. The sentence, ‘the human being must always remain an “end in
itself”” has unlimited validity in all areas of the law; for the dignity of man
as person, which can never be taken away from him, consists particularly
therein, that he remains recognized as a person who bears responsibility for
himself”® Insisting that man must be the “end in itself;” the court braids
into its definition of human dignity the notions of equality and inalienability
drawn from the Universal Declaration—and, on the other side, of the re-
sponsibility of the individual toward the state and fellow citizens. The court
explained that “This is founded on the conception of man as a spiritual-
moral being, that has the potential to determine himself in freedom and
develop from within In the German Air Transport Security case, too, the
court noted that shooting down the hijackers would not impair their dig-
nity, because they would have acted of their own volition, thereby subjecting
themselves to the consequences of their actions. They would have acted as
their own agents, whereas the passengers would have merely been the ob-
jects of the hijackers’ plans.

Consent

This distinction raises the problem of consent that dogs the dignity cases.
If dignity protects an individual’s decision regarding his or her own life
course, then what happens when he or she consents to something that would
otherwise be considered undignified, where self-fulfillment paradoxically
diminishes one’s dignity? For various reasons—some honorable and under-
standable, and some less so—not all of us choose maximum dignity at all
times. When these situations arise in litigation—where courts are called on
to intervene on an individual’s behalf, but somewhat against his or her will—
courts are divided precisely because the dignity needle points in opposite di-
rections at once. Should they protect the individual’s autonomy and ability
to act as a “spiritual-moral” being, or should they protect him or her against
objectification and discrimination?

Some constitutions explicitly protect autonomy, allowing citizens to con-
sent to even some of the most extreme indignities. Armenia, for instance, pro-
hibits subjecting any person “to medical or scientific experimentation without
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his or her consent” as an incident of the right to dignity.”” Where the constitu-
tion does not explicitly prohibit objectification, many courts have nonetheless
read the right to dignity to protect against this type of infringement.

In cases involving the right to refuse medical treatment, and vaccination
in particular, the Hungarian court has explained:

the law gives a wide range of possibilities for this since it does not reg-
ulate the field and the rights to self-definition and activity . . . guaran-
tee this possibility. The restrictive paternalism of the State is a matter
of constitutional debates only in borderline cases (from the punish-
ment of drug use to euthanasia). . .. It can be concluded on the basis
of the practice of the Constitutional Court that [the right to dignity]
grants a wide scale of protection for the right to self-determination of
persons capable of making free, informed and responsible decisions
about their own bodies and lives.”®

Much of the current discussion in western Europe about the wearing of
religious veils divides on this question: is it a woman’s choice to cover her
face, in which case the state should not intervene on behalf of her dignity, or
is she coerced into doing so (by family or culture, which thereby objectifies
her and diminishes her agency), in which case the state should intervene to
protect her dignity? In a case about a woman who was not hired as a teacher
because she would have worn a head scarf in class, the majority of the Ger-
man Constitutional Court held that, given the woman’s dignity interests in
choosing how to present herself in public, the decision to suppress one alter-
native had to be made legislatively, and cautiously. The court considered the
“image, reflected in the Basic Law, of humanity that is marked by the dignity
of humans and the free development of personality in self-determination
and personal responsibility”” Her free choice needed to be respected, even
though the choice was to cover herself. The dissent did not see how the
woman’s choice implicated her constitutional right and was willing to let the
school authorities make the determination that the wearing of the head scarf
could lead to conflict at school, particularly as the head scarf was only one
step away from full face covering, which could be seen “as incompatible with
the dignity of humanity: free human beings show their faces to others””
Once again the veil confounds the dignity paradigms. Can a person pres-
ent herself publicly by obscuring herself publicly and presenting herself only
privately? What should be the state’s role in protecting her dignity when her
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culture or her religion restricts how she presents herself, or when her male
relatives do?

From a dignity standpoint, these are among the hardest cases, because
they seem to pit the individuals interest in self-determination against the in-
terest in the full development of her personality. But societal ambivalence
about the veil may rest in large part on the unanswerable question of whether,
in general or in a given case, the choice to cover one’s face is the product of the
woman’s free will. If it is, then the state’s intervention to “protect” her seems
not only paternalistic but unjustifiably circular insofar as the state would
override an autonomous decision in order to “protect” her right to make au-
tonomous decisions. However, if the choice to cover one’s face results from
cultural or familial oppression, then the state may well be justified in protect-
ing her (without the quotation marks) from these undue pressures, particu-
larly where the empowerment of women is an important constitutional and
cultural value, as it may be in France. One other interpretation is that it is
a bit of both: it is a rational decision, but one that is made necessary by the
indignities visited on women by men. If this is the case, the state is in a true
quandary: in the name of dignity and for the public interest, the state should
protect women from sexual harassment, but it should not protect them from
their own rational decisions to protect themselves. These cases reveal that, far
from being a universal value as the internationalists would have it, dignity, in
its instantiations, is profoundly culturally and factually contingent.

In other contexts, the prohibition against objection often outweighs the
interest in self-determination when they point in different directions. This
is certainly true where the “subjects” have no particular capacity for self-
determination: genes, which of course can not self-determine, are nonethe-
less protected against objectification and commodification. “No country . . .
allows patents on the human body. ... [T]his understanding derives from
the universal principle of respect for human dignity, one element of which
is that humans are not commodities™'” Likewise, children, whose capacity
for self-determination is reduced, are nonetheless fully protected against ob-
jectification, as the Hungarian court made clear in holding that children do
not have to submit to compulsory vaccination. “A person is entitled to the
right to physical integrity;” the court said, “regardless of whether he or she has
decision-making capacity and whether he or she is able to exercise the right
to self-determination. A person may never be regarded as an instrument to
reach a public objective,” even though, in general, the state has broader au-
thority to restrict the rights of children, “since the subjects lack the ability
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to make [certain] decisions”'*" Likewise, the Slovenian court has recognized
the developing dignity of children in a case about the legal representation of
children as defendants:

In the opinion of the Constitutional Court, only such interpretation
is in agreement with the UN Convention on the Rights of the Child,
which in article 40 recognized the right of every child suspected, ac-
cused or found guilty of a violation of the penal code to be treated in
a special way, that is, in a way in conformity with the developing of
child’s sense of dignity and value which fosters the child’s respect for
human rights and fundamental freedoms of others and which takes
into consideration his age and desirable encouragement of his reinte-
gration into society and the assuming of an active role in it.'”

But even where the capacity for self-determination is unquestioned,
courts often override the person’s choice when the choice is to be objectified.
Courts have held that sex shows that objectify women constitute violations of
human dignity, even where the “model” has voluntarily chosen this profes-
sion, because she is used as a means to the end for business or the patron.'®
There are cases concerning the banning of dwarf-throwing competitions as
a violation of the dwarfs’ human dignity, notwithstanding the dwarfs’ volun-
tary choice (given available alternatives) to engage in this profession.'* And
even where a person consents to engaging in pornography, a court may over-
ride that decision to give greater effect to some sense of objective dignity than
to her exercise of her individual autonomy. In these cases, a person’s agency
in a matter of importance is not respected precisely because it does not con-
form to the views of the majority. Stéphanie Hennette-Vauchez writes that
the European courts have tended to privilege a universalist concept of dig-
nity—the dignity of the human race, rather than the dignity of its individual
members—when people have made choices that make the rest of us uncom-
fortable, such as refusing medical treatment, taking occupations that seem
“undignified” (such as dwarf-throwing or sex work), or engaging in sexual
practices that are generally disapproved of. In all of these cases, courts have
imposed on individuals the obligation to conform, rather than vindicate their
own personal (even if unpopular) choices. Some cases investigate the bur-
densome conditions under which some of these decisions are made, noting
that coercion sufficient to diminish the meaning of consent may come from
a variety of sources: sometimes an individual has pressured the consenter (as
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in the European Court of Human Rights case of the sado-masochistic judge
whose wife was put in situations beyond what she had willingly consented
to), and sometimes the pressure comes from socioeconomic circumstances
beyond the control of any particular individual, as when an individual
takes employment that many others would prefer not to take. As Hennette-
Vauchez shows, this turns the conventional understanding of dignity on its
head: it gives dignity an objective significance—it becomes a standard that
everyone must meet, rather than an inherent quality of being unique. It erases
individuation in favor of normalization, and it enables the majority or the
state to impose on the individual obligations that limit free choice, rather
than justifying the individual’s claim of rights against others and the state,
or vindicating the exercise of his or her own free will.'*® These are among the
most challenging dignity cases because they pit two or more core attributes
of dignity against each other, and nothing in the principle of dignity, from the
Universal Declaration on down to modern-day constitutions, provides any
guidance to courts as to how to weigh the competing dignitarian interests.

Aside from the complication of waiver, the courts are remarkably consis-
tent across the globe in recognizing the value of individual but equal human
dignity as a basis for the fulfillment of human potential. Many courts, how-
ever, have also recognized that, as a practical matter, one can develop one’s
personality only if one has the necessary means to do so: living in deprivation
and dependence can dramatically limit, if not preclude, the choices one has
in charting the course of one’s life. In many constitutional systems, therefore,
dignity is not just the inherent quality of being a unique and autonomous
human being; dignity also has material manifestations that are equally im-
portant. This aspect of dignity is discussed in the next chapter.
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“The Minimum Necessities of Life”

Material Dignity

Law is a practical enterprise: it deals with a real problem in real people’s lives.
It is not enough in law to recognize the inherent dignity of every human
being. That only matters if each person is in fact living a life with dignity,
where his or her individuality and autonomy are valued in conjunction with
everyone else’s. For most of the world’s people, of course, the capacity to chart
one’s own life course is limited by circumstances. People who are poor, who
are infirm, who are dependent on others for their well-being are restricted in
how effectively they can write their own rules.

At the extreme, we might think, with Christoph Mollers, that “human
dignity expresses the prohibition to reduce those who have been recognized
in this way to their body”" To reduce one to one’s body—whether by tor-
ture, extreme poverty, or other degradation—is to compel a person to focus
only on fulfilling his or her bodily needs. From a dignity perspective, this has
several significant implications. Because we are more similar in our bodies
(all having like needs for food, water, medical care, shelter, etc.) than in our
minds, reducing one to one’s body erodes the value of individuation that dig-
nity seeks to protect. Extreme deprivation can also impair a person’s ability
to plan his or her life course. And of course, in most societies, not everyone
is equally deprived; there are always some who are living comfortably and
in control of their destinies, usually at the expense of those who live at the
margins. At a social level, Moéllers argues, reducing one to one’s body also
diminishes the “integrity of the political community.”

This realization indicates the complexity of the modern understanding of
human dignity. The conception of dignity that comes from the UDHR and its
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progeny in national constitutions is centered on the concept of immanence:
the recognition of the inherent dignity of each member of the human family.
This suggests, too, the immutability of human dignity; it attaches simply by
virtue of our humanity, and it is with us from birth (or before) until death
(or after). But the course of people’s lives tells a different story: although each
baby may have this inherent quality, many people struggle to live in condi-
tions of dignity, to maintain their dignity throughout life. A reversal of for-
tune that renders a person homeless or a refugee, an arrest or detention, or
inability to find work that is not exploitative may make it difficult for a person
to maintain his or her dignity. This aspect of dignity may be lost or gained,
perhaps many times during the course of a persons life. It is not enough to
have dignity as a birthright; it is necessary, also, to live in dignity. Govern-
mental authorities, including courts, must be ever vigilant to foster and pre-
serve the conditions in which dignity thrives. As long as people live together
in society, dignity requires sustenance of the social structure.

Some constitutions explicitly protect the right to sufficient means to live
in dignity. Finland’s constitution provides that “Those who cannot obtain the
means necessary for a life of dignity have the right to receive indispensable
subsistence and care” Many similar provisions are said to derive from the
Weimar Constitution of 1919, which established that “The organization of
economic life must conform to the principles of justice to the end that all may
be guaranteed a decent standard of living” or Menschenwiirdigen, often trans-
lated as “dignity”®> Where the constitutions are not so explicit, many courts
have nonetheless developed a jurisprudence of the social welfare of human
dignity. Typical is the assertion of the Constitutional Court of Hungary that
“the [constitutional] right to social security ... entails the obligation of the
State to secure a minimum livelihood through all of the welfare benefits nec-

essary for the realisation of the right to human dignity*

The Material-Autonomy Continuum

Like Germany with its abortion decisions, India has linked dignity to the con-
stitutionally protected right to life. In India, however, the right to life is not
a state of being, but an agglomeration of situations and conditions to be ex-
perienced, which collectively or separately may enhance or diminish human
dignity. The Indian Supreme Court has repeatedly insisted that the right to
life includes the right to live with human dignity® and “all that goes along with
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it namely, the bare necessaries of life such as adequate nutrition, clothing and
shelter over the head and facilities for reading, writing and expressing oneself
in diverse forms, freely moving about and mixing and commingling with fel-
low human beings.”®

More specifically, the Indian Supreme Court has said:

It is the fundamental right of every one in this country, assured under
the interpretation given to art 21 ... to live with human dignity, free
from exploitation. This right to live with human dignity enshrined in
art 21 derives its life breath from [certain] Directive Principles of State
Policy ... and at the least, therefore, it must include protection of the
health and strength of workers, men and women, and of the tender
age of children against abuse, opportunities and facilities for children
to develop in a healthy manner and in conditions of freedom and dig-
nity, educational facilities, just and humane conditions of work and
maternity relief. These are the minimum requirements which must
exist in order to enable a person to live with human dignity and no
State—neither the central government nor any state government—
has the right to take any action which will deprive a person of the
enjoyment of these basic essentials.”

As such, the government has an obligation to protect not only the life
but also the material dignity of every person within India, whether citizen
or not.® Similarly, the Peruvian Constitutional Tribunal has recognized that
the unjustified denial of social security benefits, including pensions, “indubi-
tably deprives a person of his right to the minimum necessities of life for his
subsistence, impeding his satisfaction of basic necessities, which is a direct
threat to his dignity”® In another case, the court explained that in a social
state, respect for dignity refers essentially to the fulfillment of a better quality
of life for people.*

In Colombia, the right to dignity is linked to housing in the constitutional
text itself: “All Colombian citizens are entitled to live in dignity. The state will
determine the conditions necessary to give effect to this right and will pro-
mote plans for public housing, appropriate systems of long-term financing,
and community plans for the execution of these housing programs.”*! Since
the constitution also protects dignity generally (“The right to dignity is guar-
anteed. The law will provide the manner in which it will be upheld”*?), the
court has, in scores of cases over the last couple of decades, had to decide what
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accouterments of life are requisite to living a dignified life, especially since, in
each instance, the constitution anticipates affirmative actions by the state to
promote and protect dignity, in both its individual and collective manifesta-
tions. Many of these cases have arisen when the government health service
has declined certain benefits or services, and claimants have argued—and the
court has often agreed—that the denial constitutes not only a deprivation of
the right to health, but also of the right to live with dignity. In one case, the
Colombian court held that denying disposable diapers to a woman who had
become wheelchair-bound and incontinent violated her right to a dignified
life;"* in another, the court ordered reconstructive surgery following a mastec-
tomy “for the purpose of protecting the fundamental rights to health and to
life in conditions of dignity” of the patient, whose treatment was discontinued
when the government refused to cover it."* In a third, the court ordered the
government to pay not just 90 percent but the remaining 10 percent as well
of the cost of supplying a girl with durable medical goods, in order to ensure
that she would live a life of dignity.”> Moreover, in several cases, the court
has explained that failure to provide a prompt, effective, and comprehensive
diagnosis may violate the right to health,' and, furthermore, that appropriate
treatment be recommended even if the patient is unable to pay,”” and trans-
port to the medical facility to obtain the treatment be paid for.'®

Throughout these health-related cases, the Colombian court has explained
that the right to health can be judicially enforced when it is intimately linked
to the right to life, integrity, and dignity. The right to health is not a right to
be healthy, per se, but neither is it merely the right to “biological existence”
Rather, the right to health is defined in terms of human dignity: “A human
being needs to maintain appropriate levels of health, not only to survive, but
also to perform adequately, such that the presence of certain conditions, even
if they are not serious illnesses, can deteriorate and can threaten dignity; it
is legitimate to think, then, that the patient has a right to harbor the hope of
recovery and, in effect, to seek relief for her suffering and a life according to
her human condition”® The right to health is compromised where govern-
ment action diminishes people’s capacity to develop those inherent human
faculties in a dignified way and determine the course of their lives.® Given
this broad interpretation of the reach of the right to dignity, it is not surpris-
ing that the court has on numerous occasions been called on to determine
whether the administrators of the national health plan violated the right to
dignity in denying medical treatment.”

In India, “Using the notion of a right to life with dignity, judges expanded
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the ambit of health to include physical, social, and mental well-being and
aimed at the policy goals of a healthy environment, nutrition, and socioeco-
nomic justice”* In these cases, as in others, courts recognize not only the link
between certain enumerated constitutional rights and dignity interests, but
also the interplay between the material aspects of dignity and its autonomy
and self-determination aspects. They see that self-determination is an empty
promise without a certain level of material comfort: a person’s ability to con-
trol the course of her life is severely compromised if she is consumed with
the need to acquire the durable medical goods she needs or does not have
transportation to a medical clinic. The Peruvian court has also made this con-
nection explicit. In a case about the provision of HIV drugs, the court said
that social and economic rights, such as the right to social security, public
health, life, education, and other public services, represent the social pur-
poses of the state through which the individual can develop his or her full
self-determination.” The Colombian court has acknowledged that the state
has a special obligation to protect those who are least able to protect them-
selves: children, people with mental and physical disabilities, poor people,
and others. It is these individuals who are least able to determine the course
of their own lives and who therefore are most deserving of the state’s support
in protecting their dignity.

Another reason why dignity requires certain material minima is sug-
gested by the Indian court’s reference to freedom from “exploitation.” A per-
son who is materially deprived is more likely to be exploited, that is, more
likely to be under the control of another (or of the state) and not in control
of his or her own life. Exploitation is simply another way to think about ob-
jectification. A certain level of material comfort makes one less vulnerable to
the indignity of exploitation by which one can be objectified or by which one’s
autonomy may be reduced; material minima thus help to secure indepen-
dence, which enhances dignity. In Danial Latifi v. Union of India, the Indian
Supreme Court held that a Muslim woman had a right to a certain level of
maintenance after a divorce to protect her against destitution. Insisting on
maintenance as a constitutional mandate helps to protect divorced women
from exploitation by their current or former husbands. Against the claim that
the law providing for such maintenance was religious because it interpreted
the Qur’an, the court insisted that the right to live in human dignity was a
societal mandate, not a religious one. “Solutions to such societal problems of
universal magnitude pertaining to horizons of basic human rights, culture,
dignity and decency of life and dictates of necessity in the pursuit of social
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justice should be invariably” decided on grounds other than religion or “na-
tional, sectarian, racial or communal constraints,”* the court said. Avoidance
of destitution was so important to the woman’s dignity that the state had an
obligation to intervene.

This implicates both the equality and the autonomy values of dignity.
Against the background of historically entrenched and pervasive discrimina-
tion against women, the principle of dignity demands that each person be
regarded not as a member of a class or caste, but as a human being in and of
herself, of equal worth to everyone else. Everyone, regardless of qualities of
birth, is therefore entitled to a decent life, and the state must protect against
any effort to deprive anyone of that decent life. Having alimony or the re-
sources to pay for a wheelchair means that one is not dependent for one’s dig-
nity on the state’s (or a former husband’s) whim regarding whether or when
or what to provide. This material security promotes equality as it facilitates
exercise of autonomy.

The cases regarding material well-being tap into not only the autonomy
aspect of dignity, but its social aspects as well: in many countries, one mea-
sure of whether the individual is living with dignity is the degree to which he
or she is integrated into and participates in the broader society. The Peruvian
court has said that the liberty, dignity, and autonomy of individuals living
with HIV/AIDS, particularly where they lack the resources to pay for appro-
priate treatment, are affected by the deterioration of their health and the risk
to their lives, “turning them into social pariahs,” which in no way is consistent
with the constitution.” It is in this sense that the Indian court suggested that
human development, which is protected under Indian and international law,
connotes more than the elimination of poverty but also “allows individuals to
lead a life with dignity with a view to participate in the Governmental process
so as to enable them to preserve their identity and culture”**—even where,
ironically, the result of such political participation is the strengthening of pa-
rochial interests. In South Africa, where the social is the political, the court
has been explicit about the connection between material dignity and political
participation. In Grootboom, where the question was not whether the hous-
ing provided to the plaintiffs was adequate, but what could be done to ensure
that some housing was provided to plaintiffs within a reasonable time, the
court noted that “There can be no doubt that human dignity, freedom and
equality, the foundational values of our society, are denied those who have no
food, clothing or shelter. Affording socio-economic rights to all people there-
fore enables them to enjoy the other rights enshrined in [the Constitution].”*



60 Chapter 3

Not surprisingly, South Africa has rooted both the need for socioeconomic
improvement and the constitutional aspiration of human dignity in the coun-
try’s history of apartheid. “We live in a society;” the court has said,

in which there are great disparities in wealth. Millions of people are
living in deplorable conditions and in great poverty. There is a high
level of unemployment, inadequate social security, and many do not
have access to clean water or to adequate health services. These condi-
tions already existed when the Constitution was adopted and a com-
mitment to address them, and to transform our society into one in
which there will be human dignity, freedom and equality, lies at the
heart of our new constitutional order. For as long as these conditions
continue to exist that aspiration will have a hollow ring.*®

In this view, the entire structure and fulfillment of constitutional rights
rest on the implementation of the right to dignity. Indeed, not only is the
enjoyment of constitutional rights at risk, but the entire democratic experi-
ment in which many countries are engaged cannot work if the citizenry is so
concerned with finding shelter and health care that it cannot effectively par-
ticipate in the institutions of government. The connection between dignity
and democracy is explored more fully in Chapter 6.

All these cases recognize the inextricability of dignity and material well-
being. A certain level of material comfort enables a person to present herself
with dignity to others, to control the course of her life, and to protect herself
to some extent from exploitation by the state or another person. This permits
the person to integrate herself socially, and to assert her will politically. For
all these reasons, material dignity plays a central role in the struggle for social
justice, and courts in countries that are concerned with social justice have
often used dignity as the fulcrum of their social justice jurisprudence.

Enforcing Dignity

Reading the right to dignity so emphatically presents significant challenges.
These are relevant to constitutional adjudication generally, but they have par-
ticular salience for socioeconomic (or positive) rights and especially for the
right to dignity. First, what level of provision is necessary to ensure that dig-
nity is protected? This definitional question slides quickly into a philosophical
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inquiry: what does it mean to live with dignity? But to ask this in the practical
context of a legal case necessarily raises a policy question: how much money
can a poor and overburdened (and often indebted) nation be expected to
spend on housing, health care, education, and so on to ensure that each of
its citizens lives a dignified life? And this, in turn, leads to a very practical
problem for the court: should judges be the ones to decide the answers to
these questions?

While not unique to dignity, these questions are more pronounced here
than in other contexts. Whereas every constitutional right requires some defi-
nition, the contours of the right to dignity are even less defined than the right
to health or to due process precisely because dignity may be implicated in
every aspect of life. And whereas separation of powers necessarily renders
enforcement of rights problematic, judicial orders that have significant policy
and fiscal implications are far more likely to create profound institutional
problems for both political and judicial branches.

Courts around the world have responded to these challenges in a variety
of ways. For some—notably the U.S. Supreme Court—the institutional ob-
stacles to judicial definition and enforcement of the right to dignity are so
profound that the courts avoid the problem altogether. Other courts, such as
in Peru and Colombia, have embraced the challenge and placed themselves
at the forefront of the sociopolitical conversation about dignity in their coun-
tries. Most other courts—such as South Africas and India’s—are walking a
tightrope, trying to provide just enough moral suasion to push the political
branches toward enhancing the lives of the poor majority, without being so
obtrusive that they risk their own legitimacy.

One way to think about the right to dignity in its socioeconomic or mate-
rial aspect is to determine the minimum core of health, shelter, food, water,
recreation, and so on that is necessary to assure a dignified life. According
to the United Nations Committee on Economic, Social and Cultural Rights,
which developed the concept, “A State party in which any significant number
of individuals is deprived of essential foodstuffs, of essential primary health
care, of basic shelter and housing, or of the most basic forms of education is,
prima facie, failing to discharge its obligations under the Covenant”® But this
states the problem only in the negative: we know when we have a violation
of the right, but we don’t know what is necessary to assure there is no viola-
tion. Indeed, to state the challenge is immediately to understand why a court
cannot meet it.

If it could be defined, the definition would go something like what the
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South African court wrote in Treatment Action Campaign, a case concerning
the provision of anti-retroviral drugs for the treatment of HIV/AIDS: “This
minimum core . . . includes at least the minimum decencies of life consistent
with human dignity. No one should be condemned to a life below the basic
level of dignified human existence. The very notion of individual rights pre-
supposes that anyone in that position should be able to obtain relief from
a court But this articulation is circular: the right to dignity requires the
minimum necessary to live a dignified life. Moreover, it neither specifies nor
quantifies the state’s obligation. It doesn’t describe which medicines must
be provided or how many rooms subsidized housing should have or even
whether it should have electricity or indoor plumbing.

In a series of cases from South Africa—it seems that it is the special burden
of that constitutional court to be compelled to repeat its stance on this issue
ad infinitum—the court has explained why it must reject the argument that
there is a constitutional violation any time the government fails to provide the
minimum core of a right, if not more. In a 2009 case on water rights, the court
explained this as plainly as it could. There are two reasons, it said, why the
failure to provide a minimum core cannot be the test of a constitutional right.
The first is a matter of institutional competence and the vagaries of specifica-
tion: “the courts are not institutionally equipped to make the wide-ranging
factual and political enquiries necessary for determining what the minimum-
core standards,” are, the court explained in the HIV case.*’ Courts are ca-
pable of review, but they are not capable of deciding in the first instance what
medicines are needed or how much water a person needs. And as the court
noted, a judicial attempt to fix the minimum core could be counterproductive
insofar as it makes change and recontextualization more difficult. Second, as
a matter of cross-institutional power, it is “institutionally inappropriate for a
court to determine precisely what the achievement of any particular social
and economic right entails and what steps government should take to ensure
the progressive realisation of the right. ... Indeed, it is desirable as a matter
of democratic accountability that [government] should do so for it is their
programmes and promises that are subjected to democratic popular choice”**
Separation-of-powers concerns, which weigh heavily on all courts, restrain
courts from making bald and far-reaching policy decisions, particularly if
they have significant fiscal implications.

The South African court has said that even though it will not determine
in the first instance what constitutes the minimum core of a right, it will use
the concept to determine whether a challenged governmental program is
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reasonable. That is, if the program proffered by the government as the fulfill-
ment of a fundamental right does not even provide the minimum core, then
it may turn out to be unreasonable, in the circumstances. This means that the
constitutional standard turns in large part on the resources that are available
to the government: if the state has the resources to provide the minimum
core, it must do so. As the court explained in the HIV case, “In order for a
State party to be able to attribute its failure to meet at least its minimum core
obligations to a lack of available resources it must demonstrate that every ef-
fort has been made to use all resources that are at its disposition in an effort
to satisfy, as a matter of priority, those minimum obligations.”*

But even this reasonableness standard is impossible to apply without judi-
cial review of the state’s complete budgetary priorities: should the state have
allocated more to fighting HIV and less to shelter or defense? And this, in
turn, exacerbates the two concerns raised above: that the court is not insti-
tutionally competent to engage in this kind of review and, in a democracy;,
is not constitutionally empowered to do so. And, as the economic situation
in South Africa has come to seem even more intractable than it did in 2002
when Treatment Action Campaign was decided, the court has emphasized
that the constitutional right is to be determined not by reference to whether
individuals have access to the minimum core of the right, but by reference to
whether the government’s plan reasonably indicates progressive realization of
the right. For many;, this is insufficient to fulfill the constitution’s transforma-
tive potential.

Progressive realization recognizes that (particularly poorer) states can-
not instantly provide adequate housing, medical care, education, and the like,
but neither should they shirk their responsibilities toward their citizens com-
pletely, pleading perennial penury.* In the Grootboom case about the right to
housing, the South African court explained the concept as follows:

The term “progressive realisation” shows that it was contemplated that
the right could not be realised immediately. But the goal of the Con-
stitution is that the basic needs of all in our society be effectively met
and the requirement of progressive realisation means that the state
must take steps to achieve this goal. It means that accessibility should
be progressively facilitated: legal, administrative, operational and fi-
nancial hurdles should be examined and, where possible, lowered
over time. Housing must be made more accessible not only to a larger
number of people but to a wider range of people as time progresses.”
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In practical terms, this requires the government to do something though
not everything to assure the effective enjoyment of the right. But what, exactly,
the government must do is left to the discretion of the court on a case-by-case
basis. Some constitutional texts make clear the distinction between a govern-
ment obligation to ensure dignity and an enforceable right to dignity. In other
countries, though, the courts have had to infer the distinction from more
opaque language. For instance, while the Hungarian state has an obligation
to provide shelter for those who are homeless, it need not provide “a place of
residence” to every person. Its obligation extends only as far as the “capacity
of the national economy.” Consequently, the court has said, “no obligation,
and hence no responsibility of the State may be established for guarantee-
ing the ‘right to have a place of residence’”* In a Colombian case about the
fundamental right to water for personal use, the court confronted the dual
nature of the right head-on. Finding that the right to water is essential to
enjoy other rights including, notably, the right to health and the right to live
with dignity, the court held that the right to water operates on two levels.
The first level refers to the minimum essential components of the right to
water (including availability, quality, access, and nondiscrimination); if there
is an evident deprivation of these elements, “the constitutional judge must
order the means that are necessary to stop the violation immediately. In ex-
ecuting the judgment, providers of water can not complain about the lack of
resources or the absence of budgetary authority;” the court said. The second
level, however, operates when the efficacy of the remedy depends principally
on the construction of public works, and the appropriation of funds, which,
in turn depend on public debate and decionmaking and execution by politi-
cians. While the court cautioned that this does not allow the perennial post-
ponement of the satisfaction of the right, “the judge must adopt orders that
will assure that appropriate measures are taken, in furtherance at the same
time, of civic participation.”*

The compromise is this: while the state may be under a constitutional
(and international) obligation to provide shelter, medical care, education, and
the like sufficient to allow people to live with dignity, the right of any particu-
lar individual to demand any particular level or type of resources is much
more limited. As the Japanese Supreme Court has explained in construing
the welfare rights provision of the Japanese constitution, it “merely proclaims
that it is the duty of the State to administer national policy in such a manner
as to enable all the people to enjoy at least the minimum standards of whole-
some and cultivated living; and it does not grant the people as individuals
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any concrete rights”* In the South African Treatment Action Campaign case,
the court put it in similar terms: while in a particular case a petitioner “may
show that there is a minimum core of a particular service that should be taken
into account in determining whether measures adopted by the state are rea-
sonable, the socio-economic rights of the Constitution should not be con-
strued as entitling everyone to demand that the minimum core be provided
to them? It is thus a relevant consideration in determining whether the state
has fulfilled its obligation, but it is not a “self-standing right conferred on
everyone.”*

Finding that the state must comply with the constitutional duties allows
the courts to fulfill their obligations to give meaning to the constitution, but
finding that they are not constitutionally enforceable by individuals mitigates
the risk that the court will be perceived as having violated separation of pow-
ers, or that the government will ignore the court’s orders. The order simply
states that the government must provide the relevant services, to a reasonable
extent. And what is “reasonable” is defined in the first instance by the legisla-
ture and reviewed with considerable deference by the court.*

Most courts are wary of treading too deeply in the waters of dignity.
Courts have limited enforcement powers, and the absence of either “the
sword or the purse” rests heavily on judges’ minds as they fashion an order.
The South African court has reconciled the practical and theoretical difficul-
ties with these words:

Courtsareill-suited to adjudicate upon issues where court orders could
have multiple social and economic consequences for the community.
The Constitution contemplates rather a restrained and focused role
for the courts, namely, to require the state to take measures to meet its
constitutional obligations and to subject the reasonableness of these
measures to evaluation. Such determinations of reasonableness may
in fact have budgetary implications, but are not in themselves directed
at rearranging budgets. In this way the judicial, legislative and execu-
tive functions achieve appropriate constitutional balance.*

In this area of protecting the material (and therefore costly) dimension of
dignity, courts walk a fine line: if they order the government to provide ser-
vices that the government either does not want or cannot provide, they risk
being ignored or, worse, derided, and this can have long-term consequences
for judicial legitimacy. But if they proceed too meekly, they risk losing the
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respect of the people who look to them to protect them against majoritarian
and political forces. And, as has often been noted, in a constitutional democ-
racy, it is entirely on the respect of the people that the court’s legitimacy, and
therefore its effectiveness, rest. The cases investigated here show that many
courts have thrown in their lot with the people, by accepting the constitu-
tional invitation to compel governments to protect and maintain people’s
dignity.

Dignity and the State: “Living without humiliation”
Dignity in Custody

This section concerns a third dimension of dignity—where the state is alleged
to have directly violated the individual’s dignity. The most common situation
is where the victim of the abuse of dignity is dependent on the state in some
way, usually where he or she is in the custodial control of the state. This is sim-
ply because under most circumstances where an individual is independent,
his dignity is not as much at risk: the state has little opportunity to diminish
the dignity of self-sufficient and autonomous individuals. Dignity is threat-
ened to the extent that the individual depends on others to fulfill his needs;
this limits his equality and autonomy. The Constitution of the Maldives rec-
ognizes this, regardless of the reason for the detention: “Everyone deprived of
liberty through arrest or detention as provided by law, pursuant to an order of
the court, or being held in State care for social reasons, shall be treated with
humanity and with respect for the inherent dignity of the human person*
However, as states expand the control they exert on ordinary citizens, dignity
interests are increasingly implicated even outside the custodial context. For
instance, the German Constitutional Court in 2004 allowed domestic wire-
tapping within housing spaces insofar as such surveillance did not violate the
right to dignity, noting that, in the words of one commentator, “There exists a
close connection between the inviolability of housing and the dignity of man,
which establishes the state’s duty to respect a purely personal sphere. . . . Reg-
ulations of acoustic surveillance have to exclude any risk of violating human
dignity”* But in general, individuals who live independently can assure their
own sphere of autonomy, whereas dependence on the state means precisely
that the state, rather than the individual, is in control.

The treatment of prisoners. The starting point, which no constitutional
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democracy has denied, is that all individuals—even suspects and prison-
ers—retain their human dignity.** The Yemeni Constitution of 1991 makes
this clear: “Any person whose freedom is restricted in any way must have his
dignity protected”* We are born with it, and we are not supposed to lose it.
As President Aharon Barak of the Israeli Supreme Court has written, “Prison
life . . . does not require someone under arrest to be denied his right to physi-
cal integrity and protection against a violation of his human dignity. A person
under arrest is denied freedom; he is not deprived of his humanity”*® In Pub-
lic Committee Against Torture v. Israel, the court held that, absent necessity,
practices that violate a person’s dignity (including torture) are not a part of
the general interrogation powers of the State. Invoking the theme of individu-
ation, the court explained that the limitation on state powers is “based, on
the one hand, on preserving the ‘human image’ of the suspect” Likewise,
the Peruvian Constitutional Tribunal has held that total withdrawal of prison
benefits not only drains the resocialization aim of punishment of its vitality;
it also drains the very dignity of the prisoners. The court said that the prin-
ciple of the dignity of the person “in its negative version, insists that human
beings may not be treated like things or instruments (but rather as subjects of
rights and obligations) . . . since each person, including criminals, should be
considered as an end in and of himself*

Exigent circumstances, like perhaps the war on terror, may be said to jus-
tify techniques that would otherwise be held to violate a person’s dignity, al-
though here, too, most people would argue that dignity still has some claim.
Neither is the right to dignity one-sided: torture may violate a terrorist’s dig-
nity, but a car bomb violates the dignity of the public, as courts in the United
States and elsewhere have suggested. The state must balance its obligations
to maintain and protect the dignity of those it holds in custody against its
obligations to protect the dignity of the general public. The question is not
whether the conditions of detention violate human dignity—because they al-
most always do—but whether such violations are unnecessary or excessive.*’

The comforts of life. Some of the cases concerning treatment of detainees
focus on the physical conditions of detention and thus recall the cases from
the previous section about the minimum core of comfort that is necessary to
ensure that individuals live in dignity. It has been held that prisoners must be
able to eat at a table rather than on the ground, that they are entitled to a cer-
tain amount of space, and that prisoners must be allowed reading materials.*
As the Israeli Supreme Court has said, “Prisoners should not be crammed like
animals into inadequate spaces. Even those suspected of terrorist activity of
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the worst kind are entitled to conditions of detention which satisfy minimal
standards of humane treatment and ensure basic human necessities. How
could we consider ourselves civilized if we did not guarantee civilized stan-
dards to those in our custody? Such is the duty of the commander of the area
under international law, and such is his duty under our administrative law.”®!

But dignity in the treatment of defendants and prisoners is not absolute,
and certainly not all cases that raise questions about the treatment of pris-
oners are decided in favor of the prisoner.”> Indeed, part of the purpose of
incarceration is precisely to humiliate the prisoners, to demean them. In most
societies, recognizing the equal dignity of prisoner and warden would under-
mine the purpose and the perceived effectiveness of punitive incarceration.
Thus, prisoners wear uniforms—in apartheid South Africa, prisoners wore
short pants, like little boys would, precisely to diminish their adulthood—and
they are identified by number rather than by name, live in overcrowded con-
ditions, and are often treated rudely by prison staft. All these are designed to
diminish a person’s sense of his own dignity—in all its guises: they constrain
the prisoner’s individuality, limit his autonomy, and eradicate his equality.
And yet most of these conditions are not unconstitutional. Israel has held that
if it is more effective to interrogate a suspect in an undersized chair, the state
will be allowed to do so, even though this can be said to violate the suspect’s
dignity. High courts in both Canada and the United States have held that, as
a U.S. court wrote, “The indignity of the search does not, of course, outlaw it,
but it does implicate the rule of reasonableness . . . that the search as actually
conducted [must be] reasonably related in scope to the circumstances which
justified the interference in the first place”> But reasonableness is invariably
measured against the punitive purposes of the practice, not against the inher-
ent dignity of the prisoner.

The indignity of death. The most extreme form of violation of human dig-
nity is the death penalty, where the individual is dependent on the state for
his or her very life. Many constitutions that explicitly protect dignity also pro-
hibit capital punishment. Where that has not been the case, some courts have
invalidated the death penalty anyway on the ground that it is incompatible
with the constitutional protection of dignity. As mentioned earlier, the consti-
tutional courts of both South Africa and Hungary flexed their muscles early
on by ruling in this way. In Hungary, notwithstanding constitutional language
that prohibited only arbitrary capital punishment, the court found that all
capital punishment necessarily infringed on the old constitution’s protection
of the “inherent right to life and human dignity”** The first landmark ruling
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of South Africa’s Constitutional Court was Makwanyane v. State, where the
court held that “The carrying out of the death sentence destroys life, which
is protected without reservation under section 9 of our Constitution, it an-
nihilates human dignity which is protected under section 10, elements of ar-
bitrariness are present in its enforcement and it is irremediable”*® Members
of the Canadian Supreme Court waxed more poetically: “It is the supreme
indignity to the individual, the ultimate corporal punishment, the final and
complete lobotomy and the absolute and irrevocable castration. [It is] the
ultimate desecration of human dignity”*® (The U.S. Supreme Court, ever an
outlier in matters of both dignity and the death penalty, raised formalism
to an Olympian height in ruling, in 2008, that a state’s use of pancuronium
bromide as a sedative in its lethal injection “cocktail” to make the condemned
person appear calm and not in pain did “not offend” the Eighth Amendment
because the state “has an interest in preserving the dignity of the procedure,
especially where convulsions or seizures could be misperceived as signs of
consciousness or distress.””” For this court, appearing to die with dignity has
greater value than avoiding the indignity of state killing.)

Autonomy, Revisited

Some cases that raise questions about human dignity implicate the autonomy
principle directly—that is, the idea that prisoners retain the right, within
a limited sphere, to self-determination and to some degree of autonomous
decision-making (such as the German life imprisonment case discussed in
the previous chapter). In particular, the right against self-incrimination has
been held to preserve human dignity. The Supreme Court of Hong Kong
put it this way: “The consequences of a forced answer could be literally life-
threatening. The privilege protects personal freedom and human dignity. It
is ‘deep rooted’ in Hong Kong law. . . . It protects ‘the individual against the
affront to dignity and privacy inherent in a practice which enables the pros-
ecution to force the person charged to supply the evidence out of his or her
own mouth.

Still other cases invoke the individuation aspect of dignity that would en-
sure that even detainees retain a limited right to control their identity for
themselves and for others. In considering the constitutionality of police sur-
veillance within prisons, the Constitutional Court of Poland wrote that “[all]
constitutional rights and freedoms of the individual stem from their human
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dignity, protected by virtue of Article 30 of the Constitution. In the case of
privacy, this relationship is of a specific nature. The protection of dignity re-
quires the respect of the purely personal human sphere, where the person
is not forced to ‘be with others’ or ‘share with others’ their experiences or
intimate details”* It is not the act of sharing that, on its own, violates human
dignity; it is being forced to share. Thus, while prison authorities obviously
have some power to keep prisoners under surveillance, that power is not un-
bounded and needs, at some point, to yield to the prisoner’s retained interest
in dignity.

Here, as elsewhere, the interests converge: interrogation, imprisonment,
deprivation, and torture all demean the physical body as they diminish the
psychological sense of self. Placing prisoners at the mercy of the state pre-
vents them, to that extent, from being the architects of their own lives and
from asserting their individual dignity.
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"Master of One’s Fate”

American constitutional jurisprudence is always something of an outlier,
and no less with respect to human dignity. The Supreme Court of the United
States has recognized, since the beginning, that the concept of dignity is im-
portant in the interpretation of the Constitution, although it appears nowhere
in its text. And yet, uniquely in the world, the U.S. Supreme Court has always
been much more comfortable attaching dignity to inanimate things, such as
states and courts and contracts, than to human beings. In an extraordinary
series of cases from the 1990s, when the rest of the world was discovering the
boundless possibilities of human dignity, the U.S. Supreme Court was exalt-
ing the dignity of states. Nonetheless, some recent cases suggest that the court
may finally be softening to the idea of human dignity, although even now the
court is, typically, divided, with some members accepting a more substantive
version of human dignity and others still more comfortable with dignity as
a formal or existential concept. Investigating both the institutional and indi-
vidual streams of American dignity jurisprudence is instructive because at
the confluence of the two we can gain important insights about what dignity
means in the United States and in relation to the rest of the world. The Su-
preme Court cases on state sovereignty—spanning more than two hundred
years—cast into relief what human dignity might mean if it becomes more
fully developed in the United States, and shed some light, in particular, on
the meaning of autonomy and self-determination as the signature feature of
human dignity. The question for the court now is whether, particularly after
so much work has been done abroad to elucidate the right to human dignity,
the court is ready to see the relevance of human dignity to the American
constitutional order. And if so, will the constitutional right to human dignity
in the American context mean something similar to what it means elsewhere
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in the world, or will the U.S. court put its unique stamp on the concept, in-
corporating the ideas it has already developed in the context of state dignity
and sovereignty?

To better understand the American conception of constitutional dignity,
this chapter surveys Supreme Court cases in which the concept of dignity
(human or otherwise) is relevant to the court’s judgment or interpretation.
The first section, spanning the full history of Supreme Court jurisprudence,
focuses on the cases that tend to accord dignity to inchoate things and to
treat dignity as a sort of immunity from encroachment. The second section
examines cases from the mid-twentieth century that, influenced by the after-
math of the Second World War, begin to recognize the implications of human
dignity in a variety of different legal and factual settings. In more recent cases,
the justices finally appear ready to take seriously the constitutional contours
of human dignity, and their focus seems to be right on the point where human
and inchoate dignity converge; this evolution is examined in the last section
of the chapter.

Dignity and Immunity in Premodern Cases
The Dignity of States

The first use of the term “dignity” by the Supreme Court was in the celebrated—
or notorious—case of Chisholm v. Georgia, dating from 1793. In that case,
the court was required to determine whether the constitutional provision
permitting suits “between a State and Citizens of another State” permitted
only suits in which states were plaintiffs, or permitted as well suits in which
citizens of one state sued another state. The majority of the court read the
language plainly: as Justice Blair explained, “A dispute between A. and B. as-
suredly [is] a dispute between B. and A. Both cases, I have no doubt, were
intended; and probably the State was first named, in respect to the dignity
of a State Justice Blair rejected Georgia’s contention that “that very dignity
seems to have been thought a sufficient reason for confining the fence to the
case where a State is plaintift.”’? For the majority of the court, dignity evinces
respect, nothing more.

We should have known then that dignity would be a difficult concept
for the court, because the decision spurred not only disagreement on the
court, but centuries of constitutional controversy that has still not abated.
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The immediate aftermath is telling: Georgia itself passed a law that prohib-
ited compliance with the decision on penalty of death “without the benefit of
clergy, and within a few years, the constitution itself would be amended to
prohibit such suits against states in the future. In fact, recent cases have in-
sisted that Chisholm’s failure to recognize the dignity that was due states was
met with “shock and surprise” by the nation.’

The reaction turned on the meaning of state dignity. While the question
before the court was whether a “judgment by default, in the present stage of
the business, and writ of enquiry of damages, would be too precipitate in any
case, and too incompatible with the dignity of a State,” the majority justices
found that state dignity got the state listed first in the credits but was not so
weighty as to immunize states from suit. Several justices acknowledged that
not only states, but individuals, too, have dignity but, as Justice Wilson ex-
pounded, the dignity of a state is inferior to that of man: “MAN, fearfully and
wonderfully made, is the workmanship of his all perfect CREATOR: A State;
useful and valuable as the contrivance is, is the inferior contrivance of man;
and from his native dignity derives all its acquired importance. When I speak
of a State as an inferior contrivance, I mean that it is a contrivance inferior
only to that, which is divine* (He then explains, quoting Cicero, that of all
inferior contrivances, states are the most “acceptable to that divinity””)

This religious patina over the concept of dignity may be contrasted with
the adamantly civic version in the opinion of Chief Justice John Jay in the
same case. Speaking of the Constitution, the chief justice said: “It is remark-
able that in establishing it, the people exercised their own rights, and their
own proper sovereignty, and conscious of the plenitude of it, they declared
with becoming dignity, ‘We the people of the United States, do ordain and
establish this “Constitution.”””* In Jay’s view, dignity is not only a secular
concept, but an evolving one as well. And it is not only an individual attri-
bute but a collective one. The American people, he seems pleased to note,
are gaining a dignity that is commensurate with their maturing political self-
consciousness. In light of the global turn toward dignity, we might say that
the concept of dignity has evolved, and continues to evolve, not only with the
political maturity of the nation, but with that of the whole world.

But for other justices, and the states—and, too, the modern court, which
revived the controversy in the 1990s—dignity means much more than mere
respect. It has the power to immunize the bearer—whether a sovereign or a
state, or a court for that matter—from unwanted encroachments. Throughout
the eighteenth and nineteenth centuries, the vast majority of Supreme Court
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cases that refer in any way to dignity ascribe it to inchoate things for the pur-
pose of justifying the immunity that attaches to them.

In The Schooner Exchange v. M’Faddon,” Chief Justice John Marshall held
that neither France nor its emperor Napoleon, could be subjected to the ju-
risdiction of the United States courts while the countries were at peace; an
action to recover a ship that had been taken by the French could therefore
not be maintained in the courts of the United States. As Marshall explained,
“A foreign sovereign is not understood as intending to subject himself to ju-
risdiction incompatible with his dignity, and the dignity of his nation, and it
is to avoid this subjection that the license has been obtained.” France’s sover-
eignty, its dignity, and its immunity from suit were inextricable.’

The theory is further developed in Justice Johnson’s opinion in
LInvincible," in which he holds that so long as France is neutral, U.S. courts
have no jurisdiction over France or its duly commissioned privateer. Johnson
explains that, as “a consequence of the equality and absolute independence
of sovereign states,’"! “every sovereign becomes the acknowledged arbiter of
his own justice, and cannot, consistently with his dignity, stoop to appear at
the bar of other nations to defend the acts of his commissioned agents, much
less the justice and legality of those rules of conduct which he prescribes
to them?” Again, sovereignty confers dignity, and dignity justifies immunity
from suit. But Johnson’s explanation of the source or nature of sovereignty is
telling: it partakes of “equality” and “absolute independence.” Johnson further
explains that to subject France to suit “would have violated the hospitality
which nations have a right to claim from each other, and the immunity which
a sovereign commission confers on the vessel which acts under it; that it
would have detracted from the dignity and equality of sovereign states, by re-
ducing one to the condition of a suitor in the courts of another””” The linkage
between dignity and “absolute independence” on the one hand and “equality”
on the other presages the modern version of dignity, which is inextricably
linked with inviolability or autonomy and equality.'?

Other nineteenth-century cases reinforce this strong bond that links
dignity, sovereignty, and immunity. In United States v. Diekelman, the court
explained that “One nation treats with the citizens of another only through
their government. A sovereign cannot be sued in his own courts without his
consent. His own dignity, as well as the dignity of the nation he represents,
prevents his appearance to answer a suit against him in the courts of another
sovereignty, except in performance of his obligations, by treaty or otherwise,
voluntarily assumed””"?
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But the dignity or sovereignty of the states has never been so absolute as
to lend them unqualified immunity. In Craig v. Missouri, the majority noted
the tension resulting from the states’ incomplete sovereignty. “In the argu-
ment, we have been reminded by one side of the dignity of a sovereign state;
of the humiliation of her submitting herself to this tribunal; of the dangers
which may result from inflicting a wound on that dignity: by the other, of the
still superior dignity of the people of the United States; who have spoken their
will, in terms which we cannot misunderstand”** Indeed, as the Chisholm
court recognized, the language of the Constitution, in Article IIT and else-
where, seems to accord states some degree of sovereignty that is less than
full, and their dignity is therefore not sufficient to completely immunize them
from unconsenting suits. The question is whether the quantum of dignity that
sovereign entities have is sufficient to confer complete immunity.

Chief Justice Marshall expressed skepticism at the thought that it was
a state’s dignity that protected it against suit. In Cohens v. Virginia, he pos-
its that since the Eleventh Amendment—the one that overruled the result
in Chisholm—prohibits jurisdiction only in cases brought by individuals
against states, and not in cases brought by other states or foreign nations,
“We must ascribe the amendment, then, to some other cause than the dignity
of a State” But he explains this quickly: “There is no difficulty in finding this
cause. Those who were inhibited from commencing a suit against a State,
or from prosecuting one which might be commenced before the adoption
of the amendment, were persons who might probably be its creditors”"> In
Marshall’s view, then, a state’s dignity is not sufficiently talismanic to protect
it from all litigious advances, only from those of individuals. Indeed, the Con-
stitution specifically allows for suits against states to be heard in the Supreme
Court’s original jurisdiction.'®

It would take until the end of the twentieth century for the court to up-
grade both the dignity and the sovereignty of states to the point where im-
munity from suit would attach for almost all types of suits in state and federal
courts and before administrative agencies. In a series of cases beginning in
1996, the court held that the Eleventh Amendment, which as we have seen
bars only certain suits against states brought by individuals, is shorthand for
a more general immunity for states from all suits, which is based not on the
words of the Eleventh Amendment, but on the dignity of the states. In Idaho
v. Coeur D’Alene Tribe, the court recognized “the dignity and respect afforded
a State, which the immunity is designed to protect”'” “The generation that
designed and adopted our federal system,” the court announced in 1999,
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considered immunity from private suits central to sovereign dignity.”'* A few
years later, the court would extend the principle to immunize states from
suits before federal administrative agencies to enforce federal law: “Simply
put, if the Framers thought it an impermissible affront to a State’s dignity to
be required to answer the complaints of private parties in federal courts, we
cannot imagine that they would have found it acceptable to compel a State
to do exactly the same thing before the administrative tribunal of an agency,
such as the [Federal Maritime Commission]”* A solid bloc of dissenting jus-
tices consistently questioned the “dignity rationale” for complete immunity,
calling it “embarrassingly insufficient”® But the die was cast.*’ Under the
court’s current approach, a state cannot typically be sued even for violations
of its own law or federal law, including violations of the federal constitution.
People must rely on the state’s good faith that it will comply with federal law.
The principal justification for this impressive degree of protection is the dig-
nity of the states.?

There are exceptions to the immunity, but they are rare. One is that the
state can still be sued by the federal government® or by other states.* An-
other is that, under a legal fiction in place since the early twentieth century,
state officers can be sued for violations of federal law, even if the state itself
cannot; the officers do not enjoy the same dignity as the inchoate state.”> A
final exception is where the state consents to suit. While consent to violations
of human dignity are problematic because of the universal norms beneath
which we do not generally want to see people put themselves, consent to suit
in the Eleventh Amendment context is relatively uncomplicated because it
results not in degradation, but in accountability to law.

These limited exceptions do not significantly detract from the by-now en-
trenched principle that state dignity immunizes states from suits in almost
all circumstances. And while the recent cases are emphatic in the rhetoric
of state dignity, they do not provide any rationale for the need to recognize
state dignity or to equate such dignity with immunity from suit. Focusing on
enforcement provides at least some clues as to the court’s thinking: “the rule
has evolved that a suit by private parties seeking to impose a liability which
must be paid from public funds in the state treasury is barred by the Eleventh
Amendment;” the court explained in Edelman v. Jordan.*s But to understand
the full implications of this, we need to go even further back. In Great North-
ern Life Ins. Co. v. Read, the court explained that allowing such suits would
mean that a state was “controlled by courts in the performance of its political
duties”® and that “Efforts to force, through suits against officials, performance



"Master of One’s Fate” 77

of promises by a state collide directly with the necessity that a sovereign must
be free from judicial compulsion in the carrying out of its policies within the
limits of the Constitution”* Thus, the problem with suits against states is that
they function as a sort of exogenous control over the state, preventing it from
pursuing policies that it would otherwise choose, thereby interfering with its
autonomy, or dignity.”® The court is particularly concerned with the impact
that private suits for damages have on a state’s ability to set its own priorities—
should it spend money on schools and roads, or on complying with federal
welfare regulations? As the court said in Edelman, quoting Great Northern,
“when we are dealing with the sovereign exemption from judicial interference
in the vital field of financial administration a clear declaration of the states
intention to submit its fiscal problems to other courts than those of its own
creation must be found™ A state’s sovereignty—just like a foreign nation’s—
entitles it to choose and express its policy priorities without interference.

At root, this is the same problem underlying federal laws that “comman-
deer” state legislative and executive action, as the court has held in its re-
vived Tenth Amendment jurisprudence. In both New York v. United States
and Printz v. United States, the court held that “the Federal Government may
not compel the States to implement, by legislation or executive action, federal
regulatory programs,” because doing so requires the state to follow federal
policy rather than the state’s own policy.** Though neither of these cases men-
tions states’ dignitary interests, as do the Eleventh Amendment cases, they
are temporally and conceptually linked to those cases.

The Importance of Things

In hundreds of other cases, the court has found dignity in the United States,
the Congress, the presidency, and most often, courts, both state and federal,
both lower and appellate.’> Mediating the tensions between state and federal
courts, particularly in the wake of the expansion of federal jurisdiction dur-
ing Reconstruction, is a task almost defined by sensitivity to the dignity of
each judicial system.”® The Constitution, of course, has dignity, and all the
provisions within it have been held to have equal dignity.** Justice Swayne
wrote in dissent in The Slaughterhouse Cases that the Reconstruction amend-
ments to the Constitution “may be said to rise to the dignity of a new Magna
Carta”* The dignity of the American flag has also been recognized,* as has
American citizenship.
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Not only courts but their effects and incidents have been endowed with
dignity. The physical space of a courtroom may have dignity.* In order to get
into court in the first place, a person’s “interest must rise to the dignity of an
interest personal to him and not possessed by the people generally”* And
only claims of “sufficient seriousness and dignity” can trigger the Supreme
Court’s original jurisdiction.* Once the case begins, courts have held that
various forms of evidence implicate dignitary interests. A public record has
dignity,*! and a patent* or a conveyance*® may have the dignity of record. Tes-
timony has dignity (but not all proofs rise to the dignity of testimony).* And
not all testimony rises to the dignity of evidence,* nor do all medical certifi-
cates rise to the dignity of proof.* And although a party may raise any issue
in a case, not all issues rise to the dignity of a question.”” A suspicion may
have dignity, but not enough to contradict a person’s testimony.*® A judicial
sale can have dignity.*” And, of course, a judgment can—and should—have
dignity,” as do judicial orders in specific settings.”!

As time went on, other things gained dignity. In the last decade of the
nineteenth century, at the height of industrialization in America, a flurry of
cases considered whether a particular object rises to the “dignity of an inven-
tion” In Leggett v. Standard Oil, the idea of lining oil barrels with glue did not
rise to the dignity of an invention,” nor did loosening the lacing of silk for the
purpose of dyeing in Grant v. Walter,® nor did developing lighter frames for
horizontal engines in Wright v. Yuengling,>* nor did an innovation in wind-
mill design in Mast, Foos & Co. v. Stover Mfg. Co.,>® among other cases.*

Other things, too, were held to have dignity, though often not as much
as counsel would like.”” At various times, the court has considered whether a
meander line rises to the dignity of a state boundary line,”® whether a small
creek can rise to the dignity of a public river,”® whether a security is of the
same dignity as an income bond,*® whether a revenue statute can be lifted to
the dignity of a crime,®" whether a regulation rises to the dignity of a law,** or
a commercial agreement to the dignity of a treaty,” or a reciprocal treaty to
the level of an interstate compact.® Recently, one justice wrote that congres-
sional silence should not have the same dignity as its expression.®® The court
has had to decide whether a diminution in property value rises to the dignity
of a constitutional taking,® and whether a rebellion can rise to the dignity
of war.” In Gray v. Sanders, the court held that “‘the right to have one’s vote
counted’ has the same dignity as ‘the right to put a ballot in a box’ 7 Justice
Kennedy has recently written that, “In a society based on law, the concept of
agreement and consent should be given a weight and dignity of its own.”* Not
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surprisingly, many cases relied on by lawyers do “not approach the dignity of
a well settled interpretation,””® many rights claimed by litigants do not rise to
the dignity of legal rights,” nor do trial strategies rise to the dignity of con-
stitutional rights,”” and many suggestions made by counsel do not rise to the
dignity of an argument” or of a substantial federal question.” Two provisions
in the same statute are presumably of “equal dignity.””> But no one should give
constitutional dignity to an irrelevance.”

In short, the Supreme Court’s cases amply show its near obsession with
the idea of dignity, without even a nod to the idea that human beings might
have it inherently. In all these cases, dignity is used to denote importance.
Sometimes, it is in a comparative sense—that the federal government is more
important than, say, the states, or the court more important than the person
who would hold it in contempt. The importance that attaches to dignity is not
only conceptual but has cash value, as it were. As with state dignity—the only
other kind the court recognized for most of its history—the dignity of things
tends to immunize them from certain encroachments: a text, an institution,
or a right with dignity cannot be impugned or violated; rather, what it says,
controls. It sets the rules and cannot be made to yield to the rules of another.
It says, “I win,” because the point at which the court recognizes the dignity of
the interest involved is often the end of the argument.

In other cases, dignity is not a competitive value but an absolute one that
attaches to certain institutions and offices. In this sense, it is consistent with
the European attribution of dignity to men of certain rank. And yet, it may
also be true that the modern sense of dignity—that dignity that attaches to
every human being—also denotes importance, and regards every member of
the human family as being important, though equally so. To this extent, there
is no necessary contradiction between the institutional dignity recognized in
the American cases and the human dignity recognized elsewhere. In both, it
denotes importance, or worth, and the ability that comes with importance,
that is, to exert control and make choices about oneself.

The problem arises in those few but very troublesome cases where the
court has privileged the institutional dignity over—and at the expense of—
human dignity. In one nineteenth-century case, an attorney had the audacity
to petition the Supreme Court for a writ of mandamus to order the lower
court to withdraw its order disbarring him. The case arises out of an episode
in which Wall, the attorney, went to the nearby jail, kidnapped a man named
“John, otherwise unknown,” brought him back to the courthouse, and pro-
ceeded to hang him on the courthouse steps. This was such an insult to the
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court that the district judge—who had to witness John’s “dangling corpse”—
was held to have acted properly in disbarring Wall, because Wall had shown
“such an utter disregard and contempt for the law and its provisions,” which
as an attorney he was bound to uphold.”” No mention is made of the disregard
for the dignity of John, otherwise unknown.

Even more disturbingly, if only because it is current, is the 2005 case Deck
v. Missouri,”® in which the majority and dissent argued about whether shack-
ling a prisoner during the penalty phase of a trial offends the dignity, not of
the prisoner, but of the court. Invalidating the practice, Justice Breyer wrote
that it did: “The courtroom’s formal dignity, which includes the respectful
treatment of defendants, reflects the importance of the matter at issue, guilt
or innocence, and the gravity with which Americans consider any depriva-
tion of an individual’s liberty through criminal punishment. And it reflects
a seriousness of purpose that helps to explain the judicial system’s power to
inspire the confidence and to affect the behavior of a general public whose
demands for justice our courts seek to serve. The routine use of shackles in
the presence of juries would undermine these symbolic yet concrete objec-
tives””” The dignity of the court includes but most certainly is not limited
to respect for the defendant. In dissent, Justice Thomas was not so moved:
“Wholly apart from the unwarranted status the Court accords ‘courtroom
decorum, the Court fails to explain the affront to the dignity of the courts
that the sight of physical restraints poses. ... Our Nation’s judges and juries
are exposed to accounts of heinous acts daily, like the brutal murders Deck
committed in this case. . . . Yet, the Court says, the appearance of a convicted
criminal in a belly chain and handcuffs at a sentencing hearing offends the
sensibilities of our courts. The courts of this Nation do not have such delicate
constitutions.”*

The problem is that, because he lives in a constitutional culture that still
does not recognize human dignity, the only strategy available to Deck to sup-
port the truism that shackles offend human decency was to invoke judicial
dignity. And while the majority allowed the idea of respect to come in as an
incident of judicial dignity, the dissent would not allow this social interest
to be converted into an actionable constitutional right. “No decision of this
Court has ever intimated, let alone held, that the protection of the ‘court-
room’s formal dignity; is an individual right enforceable by criminal defen-
dants. .. . Far from viewing the need for decorum as a right the defendant
can invoke, this Court has relied on it to limit the conduct of defendants, even
when their constitutional rights are implicated. The concern for courtroom
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decorum is not a concern about defendants, let alone their right to due pro-
cess. It is a concern about society’s need for courts to operate effectively”®
Somewhat shockingly—particularly against the backdrop of cases around the
world—neither the majority nor the dissent attributes any value to the dig-
nity of the shackled defendant. Indeed, throughout the American cases, in-
vocations of judicial dignity consistently serve to limit, not empower, human
rights. Contempt citations that gag or constrain parties are routinely justified
on the basis of judicial dignity.*

The Emergence of Human Dignity

The habit of assigning dignity to incorporeal things does not begin to wane
until the turn of the nineteenth century, when hints of human dignity begin
to emerge. Of course, the first people to be recognized as having dignity were
“dignitaries,” and sovereigns and other high-born individuals.** An 1896
dissenting opinion by Justice Field is one of the first to suggest the sense in
which we currently understand dignity. The question in Brown v. Walker
was whether a law requiring testimony relating to violations of the Inter-
state Commerce Act conflicted with the Fifth Amendment right against self-
incrimination on the ground that it required testimony about facts that might
be detrimental to him or her, though not legally self-incriminating. Arguing
against the majority for broader application of the Fifth Amendment, Justice
Field explained: “both the safeguard of the Constitution and the common
law rule spring alike from that sentiment of personal self-respect, liberty, in-
dependence and dignity which has inhabited the breasts of English speaking
peoples for centuries, and to save which they have always been ready to sac-
rifice many governmental facilities and conveniences. . .. What can be more
abhorrent . . . than to compel a man who has fought his way from obscurity
to dignity and honor to reveal crimes of which he had repented and of which
the world was ignorant?”® But the opinion’s egalitarian intonations must be
read in light of the racist politics of the day. Thirty years after the end of the
Civil War, Justice Field may have been ready to acknowledge the dignity of
those who had been “English speaking peoples” for centuries, but the court
in the same year constitutionalized racial segregation without the slightest
concern for the dignity of African American citizens.

Indeed, other than a sporadic mention here and there, most of the refer-
ences to human dignity in the Supreme Court’s case law accord it to men of
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high rank. Typical is Chief Justice Taft’s citation to Blackstone, who notes that
at common law the king neither paid nor received costs in litigation because
“it is the King’s prerogative not to pay them to a subject and is beneath his
dignity to receive them.”® It would take many decades before the court would
attach dignity not only to the governors, but to the governed.®

Dignity Risen from War

The influence of the Second World War on dignity jurisprudence in America
is visible, though less pronounced than in some other countries. The first
mention of dignity in an individual rights case is a fleeting reference in Jus-
tice Jackson’s concurrence in Skinner v. Oklahoma, which invalidated forced
sterilization for certain classes of prisoners. “There are limits,” he writes, “to
the extent to which a legislatively represented majority may conduct biologi-
cal experiments at the expense of the dignity and personality and natural
powers of a minority—even those who have been guilty of what the majority
define as crimes”¥ This brief reference contains several of the seeds of the
court’s dignity jurisprudence as it would develop over the next half century.
First, Justice Jackson accords dignity to all persons, as an incident of being
born human, not as a consequence of accomplishment, high birth, or sta-
tus. Second, Justice Jackson recognizes that certain actions may detract from
the dignity of individuals. Thus, while it may be inherent and identified with
“natural powers,” it is nonetheless vulnerable to degradation by majoritarian
impulses. Third, the Constitution may protect against such degradation. At
some point, he says, efforts to diminish the dignity of another may contra-
vene constitutional strictures. (The point at which that happens, it should
be noted, is not necessarily where most of us would place it today: although
Justice Jackson would not allow the sterilization of certain classes of felons,
he cites with apparent approval Justice Holmes’s notorious language in Buck
v. Bell allowing the sterilization of Carrie Bell; the difference seems to be not
one of principle but one of degree of the development of the scientific basis
for such sterilization.) Nevertheless, the underlying principle that inherent
human dignity may have constitutional status, such that a court would be
justified in intervening to protect it, was a novel proposition in American
jurisprudence up to that point.® In the 1940s and thereafter, it would become
more commonplace.®

Of all the justices, it is perhaps the otherwise unremarkable Justice Frank
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Murphy who had the most developed theory of the dignity of man and of its
constitutional implications. Many of his opinions expounding the importance
of constitutional dignity were, however, written in dissent. In Korematsu v.
United States, he excoriated his brethren who had upheld the exclusion (and
by implication, internment) of more than one hundred thousand individuals
solely because of their Japanese heritage by comparing it to the tactics of the
enemy: the orders were based on a denial of the rule that individual guilt is
the sole basis for the deprivation of rights, and to give constitutional sanc-
tion to that presumption “is to adopt one of the cruelest of the rationales
used by our enemies to destroy the dignity of the individual and to encourage
and open the door to discriminatory actions against other minority groups in
the passions of tomorrow”®® Like Justice Jackson, Justice Murphy recognized
that, although dignity inheres in all persons, judicial protection against its
destruction was especially necessary for minorities. In Steele v. Louisville ¢» N.
R. Co., he wrote, in concurrence, that the “utter disregard for the dignity and
the well-being of colored citizens shown by this record is so pronounced as to
demand the invocation of constitutional condemnation.™"

In the next couple of years, he would elaborate on the theory. In dissent in
United States v. Screws, Justice Murphy wrote:

Robert Hall, a Negro citizen, has been deprived not only of the right
to be tried by a court rather than by ordeal. He has been deprived of
the right to life itself. That right belonged to him not because he was a
Negro or a member of any particular race or creed. That right was his
because he was an American citizen, because he was a human being. As
such, he was entitled to all the respect and fair treatment that befits the
dignity of man, a dignity that is recognized and guaranteed by the Con-
stitution. Yet not even the semblance of due process has been accorded
him. He has been cruelly and unjustifiably beaten to death by local po-
lice officers acting under color of authority derived from the state.”

A month and a half after the court announced its opinion in Screws, the
delegates to the United Nations Conference on International Organization
signed the Charter of the United Nations, the Preamble of which “reaffirms
faith” in “the dignity and worth of the human person” In particular, the
Preamble acknowledges that recognizing the dignity and worth of the human
person is essential to achieving the other goals of the Charter, namely to “save

succeeding generations from the scourge of war”**
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This language, and the sentiment behind it, could not have escaped Jus-
tice Murphy’s notice, who incorporated it into his extraordinary opinions in
a series of cases involving military trials at the end of World War II. In re
Yamashita® and Homma v. Patterson, Secretary of War,*® involved the trials,
convictions, and speedy executions of commanders in the Imperial Japanese
Army for atrocities committed in the Philippines. Justice Murphy was even
more impassioned than he had been two years earlier in Korematsu. The lan-
guage is well worth attention. In Yamashita, he wrote:

The immutable rights of the individual, including those secured by
the due process clause of the Fifth Amendment, belong not alone
to the members of those nations that excel on the battlefield or that
subscribe to the democratic ideology. They belong to every person in
the world, victor or vanquished, whatever may be his race, color or
beliefs. They rise above any status of belligerency or outlawry. They
survive any popular passion or frenzy of the moment. No court or
legislature or executive, not even the mightiest army in the world, can
ever destroy them. Such is the universal and indestructible nature of
the rights which the due process clause of the Fifth Amendment rec-
ognizes and protects when life or liberty is threatened by virtue of the
authority of the United States.”

This is an elaboration on the concise expression of the UN Charter, and
an exhortation to those countries that believe in the rule of law to conform
to the demands of human dignity—regardless of political exigencies. “If we
are ever to develop an orderly international community based upon a rec-
ognition of human dignity it is of the utmost importance that the necessary
punishment of those guilty of atrocities be as free as possible from the ugly
stigma of revenge and vindictiveness,” wrote Justice Murphy.”® To Murphy,
recognition of human dignity was not only a moral mandate but a political
imperative. It was necessary in order for the world to move on from the sav-
agery of war, and it was necessary for the United States to lead by example in
the new world order.

In Homma, decided the following week, the court dismissed the petition
in a single sentence, citing Yamashita. Again, Justice Murphy would have
no part of it. His dissent bores into the issue of human dignity with single-
minded tenacity. Two of the three paragraphs of his dissent are reproduced
here:
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This case, like In re Yamashita, poses a problem that cannot be lightly
brushed aside or given momentary consideration. It involves some-
thing more than the guilt of a fallen enemy commander under the law
of war or the jurisdiction of a military commission. This nation’s very
honor, as well as its hopes for the future, is at stake. Either we conduct
such a trial as this in the noble spirit and atmosphere of our Constitu-
tion or we abandon all pretense to justice, let the ages slip away and
descend to the level of revengeful blood purges. Apparently the die
has been cast in favor of the latter course. But I, for one, shall have no
part in it, not even through silent acquiescence. . ..

Today the lives of Yamashita and Homma, leaders of enemy forces
vanquished in the field of battle, are taken without regard to due pro-
cess of law. There will be few to protest. But tomorrow the precedent
here established can be turned against others. A procession of judicial
lynchings without due process of law may now follow. No one can
foresee the end of this failure of objective thinking and of adherence
to our high hopes of a new world. The time for effective vigilance and
protest, however, is when the abandonment of legal procedure is first
attempted. A nation must not perish because, in the natural frenzy of
the aftermath of war, it abandoned its central theme of the dignity of
the human personality and due process of law.”

The dissents are all the more striking when one considers the crimes of
which these men were convicted. Masaharu Homma’s war crimes included
the atrocities of the Bataan Death March in April 1942, which killed thou-
sands of Filipino and American soldiers. Yamashita commanded the army
during the Manila Massacre, in which more than 100,000 Filipinos were
killed when the Japanese retreated from the Philippines. But even against
the backdrop of these horrendous crimes, Justice Murphy thought that re-
spect for the dignity of the human personality meant that every human being
deserves a fair trial.'® This conclusion—that human dignity thus imposes
on the government certain obligations—would prove to be controversial as
the notion of human dignity became more fully developed in the Supreme
Court’s jurisprudence.

In Duncan v. Kahanamoku,'”" decided the same month as Yamashita and
Homma, Justice Murphy continued his campaign to have the Constitution
comport to the demands of human dignity. Here, he lambasted in particular
the racist rationale that underlay the decision by Hawaiian authorities to use
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military tribunals to try civilians instead of civilian jury trials (which would
have included Americans of Japanese descent in the panels). A majority of the
Supreme Court agreed that the closure of the civil courts violated Ex Parte
Milligan (among other things), but Justice Murphy made clear his reasons
in a long, separate concurrence. There were no security reasons for avoiding
racially mixed juries, he said, and even if there had been, eliminating all jury
trials was not a reasonable response:

Especially deplorable, however, is this use of the iniquitous doctrine
of racism to justify the imposition of military trials. Racism has no
place whatever in our civilization. The Constitution as well as the con-
science of mankind disclaims its use for any purpose, military or oth-
erwise. It can only result, as it does in this instance, in striking down
individual rights and in aggravating rather than solving the problems
toward which it is directed. It renders impotent the ideal of the dig-
nity of the human personality, destroying something of what is noble
in our way of life. We must therefore reject it completely whenever it
arises in the course of a legal proceeding.'”

Again, the Constitution and the judges who interpret it have an obliga-
tion to rout out threats to human dignity, in whatever form they may take,
whether racism, wartime hysteria, or something else.'”® In Johnson v. Eis-
trager, a dissenting Justice Black assumed that “Our nation proclaims a belief
in the dignity of human beings as such” that precluded the denial of habeas
corpus to “enemy aliens” captured overseas.'™*

By the end of the war, the concept of human dignity was firmly entrenched
in the court’s constitutional jurisprudence, and it became accepted that fed-
eral, and state, governments must “observe those ultimate dignities of man
which the United States Constitution assures.”'® In fact, as the controversy
over incorporation raged, dignity even found a home in the Constitution,
in the Fourteenth Amendment’s due process clause'® (and concomitantly in
the Fifth Amendment’s). But the concept was still amorphous, too ill-defined
even to provide content in the search for selective incorporation.'”” While
some justices would have confined due process (and the dignitary interests
that it implied) to narrow limits so as to keep sight of its outer boundar-
ies, others were more comfortable with a more free-form concept. As Justice
Frankfurter wrote in dissent in Irvine v. California, “The cases in which co-
ercive or physical infringements of the dignity and privacy of the individual
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were involved were not deemed ‘sports’ in our constitutional law but applica-
tions of a general principle. They are only instances of the general require-
ment that States in their prosecutions respect certain decencies of civilized
conduct. Due process of law, as a historic and generative principle, precludes
defining, and thereby confining, these standards of conduct more precisely
than to say that convictions cannot be brought about by methods that offend

‘a sense of justice’ 71

Dignity in the Police State

From mid-century on, the concept of dignity arose most clearly in the context
of the police state, as defendants and inmates argued forcefully that the in-
vestigative, prosecutorial, and punitive practices of the government violated
their individual dignity. In many cases, of course, where the majority ruled in
the government’s favor, individual dignity was raised only by the dissent. In
oft-quoted language, Justice Jackson set the stage in his dissent in Brinegar v.
U.S.'” He wrote: “And one need only briefly to have dwelt and worked among
a people possessed of many admirable qualities but deprived of these rights
to know that the human personality deteriorates and dignity and self-reliance
disappear where homes, persons and possessions are subject at any hour to
unheralded search and seizure by the police”'° Justice Douglas continued
this thread, but again in dissent. “We in this country,” he wrote in United
States v. Carignan, “early made the choice—that the dignity and privacy of
the individual were worth more to society than an all-powerful police”'"!
And yet, for much of the 1950s, individual dignitary interests prevailed only
when the police conduct was so brutal as to shock the conscience.'” By the
end of the decade, however, the court would be more willing to consider the
constitutional significance of individual dignity—at least outside the context
of the cold war.

It would not come as a surprise to anyone that the 1960s saw the first real
flourishing of the concept of human dignity in Supreme Court jurisprudence,
the most significant example of which is Miranda v. Arizona.'” In prohibiting
police from coercing confessions, the court held that incommunicado and
otherwise oppressive interrogations create an “atmosphere” that “carries its
own badge of intimidation. To be sure, this is not physical intimidation, but it
is equally destructive of human dignity”!** The policies enshrined in the Bill
of Rights, the court said, “point to one overriding thought: the constitutional
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foundation underlying the privilege is the respect a government—state or
federal—must accord to the dignity and integrity of its citizens”'"> Objecting
to the majority’s new-fangled rule, Justice White’s dissent seized on just this
characterization; he argued that “More than the human dignity of the accused
is involved; the human personality of others in the society must also be pre-
served”"'® If the new rule was going to result in the release of criminals on tech-
nicalities, the dignity of all members of the public was at risk. The consequence
of increased crime rates would, according to Justice White, “not be a gain, but
a loss, in human dignity”'"” But Miranda was an extraordinary case, even in
the 1960s, and many cases involving police practices and the rights of the ac-
cused came down squarely on the side of the state.!'® Again, individual dignity
has been kept largely to the confines of dissenting opinions; in a 2012 case, the
majority upheld strip searches as an incident to a traffic stop, but only Justice
Breyer in dissent recognized this as a “serious affront to human dignity”'"

Nor has the concept of dignity been limited to Fourth Amendment
searches and seizures. The court has applied it to cases raising Fifth, Sixth,'*
and Seventh'” Amendment claims and, most prominently, to Eighth Amend-
ment claims, as the concept of dignity extended beyond defendants, to con-
victed inmates.'” In one of the most important cases, the court in Trop v.
Dulles held that denaturalization of native-born citizens violated the Eighth
Amendment, saying just that “The basic concept underlying the Eighth
Amendment is nothing less than the dignity of man”'® Soon this simple
phrase would become the test by which Eighth Amendment claims were
measured. In particular, the death penalty was first invalidated in 1972, then
allowed in 1976, on the basis of its perceived violation of, then compliance
with, human dignity, the latter decision garnering numerous dissents.'**

In other cases, the treatment of prisoners during their period of confine-
ment would be upheld or invalidated based on their respect for human dignity,
as the court understood it. “Prisoners retain the essence of human dignity in-
herent in all persons. Respect for that dignity animates the Eighth Amendment
prohibition against cruel and unusual punishment;” the Supreme Court said
in the 2011 prison overcrowding case of Brown v. Plata.'* In Estelle v. Gamble,
the court held that “deliberate indifference” by prison personnel to a prisoner’s
serious illness or injury may constitute cruel and unusual punishment contra-
vening the Eighth Amendment insofar as it violates the “broad and idealis-
tic concepts of dignity, civilized standards, humanity, and decency;” which the
Eighth Amendment embodies.'* And in a series of more recent cases, the court
has measured prison conditions against the demands of human dignity. In Hope



"Master of One’s Fate” 89

v. Pelzer, the court held that “Hope was treated in a way antithetical to human
dignity—he was hitched to a post for an extended period of time in a position
that was painful, and under circumstances that were both degrading and dan-
gerous. This wanton treatment was not done of necessity, but as punishment for
prior conduct”**” And in Brown v. Plata the court explained that “Just as a pris-
oner may starve if not fed, he or she may suffer or die if not provided adequate
medical care. A prison that deprives prisoners of basic sustenance, including
adequate medical care, is incompatible with the concept of human dignity and
has no place in civilized society”'*® As the court explained Roper v. Simmons,
“By protecting even those convicted of heinous crimes, the Eighth Amendment
reaffirms the duty of the government to respect the dignity of all persons.”'?’

Roper v. Simmons required the court to revisit capital punishment, though
with exclusive attention to those who were under eighteen when the capital
crime was committed. In Roper, the court held that such executions did violate
the Eighth Amendment. There is nothing particularly new in the court’s inter-
pretation of that guarantee, and nothing new even in recognizing that “The basic
concept underlying the Eighth Amendment is nothing less than the dignity of
man”* But Roper is significant because it raises the concept of dignity to the
level of an intrinsic constitutional value. “The document sets forth, and rests
upon, innovative principles original to the American experience, such as feder-
alism; a proven balance in political mechanisms through separation of powers;
specific guarantees for the accused in criminal cases; and broad provisions to
secure individual freedom and preserve human dignity. These doctrines and
guarantees are central to the American experience and remain essential to our
present-day self-definition and national identity. Not the least of the reasons we
honor the Constitution, then, is because we know it to be our own.” Apart from
criminal procedural guarantees, the only general constitutional rights for indi-
viduals that the court mentions are those securing freedom and human dignity.
All other constitutional rights seem to be subsumed thereunder."

In far more cases, however, the court has held that the challenged condi-
tions did not violate individual dignity, often over the strong objection of
the dissenters. For instance, in Hewitt v. Helms, the court held that process
accorded for administrative detention satisfied procedural due process.'*
Justice Stevens agreed that due process applied to administrative detention,
but disagreed that the prison had provided due process. He wrote at length
about the implications of dignity. Stevens argued that even in the context of
imprisonment, an inmate “has a protected right to pursue his limited reha-
bilitative goals, or at the minimum, to maintain whatever attributes of dignity
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are associated with his status in a tightly controlled society”'** Justice Sca-
lia (along with Justice Stevens) echoed this idea in Nat’l Treasury Employees
Union v. Von Raab, where he argued that excretory searches of customs em-
ployees were “obvious[ly] a type of search particularly destructive of privacy
and offensive to personal dignity”'**

Eventually, the concept of dignity would outgrow the confines of criminal
law and attach itself to various other societal interests. In Goldberg v. Kelly,
the court extended procedural due process to the civil context of welfare ter-
mination hearings, recognizing the dignitary interests of poor people.”** In
Wiseman v. Massachusetts, Justice Harlan acknowledged the dignitary inter-
ests of individuals who lived at Bridgewater State Hospital for the criminally
insane, the subjects of the film Titicut Follies. While appreciating the societal
interest in the documentary about conditions in the hospital, Justice Harlan
wrote that, at the same time, “it must be recognized that the individual’s con-
cern with privacy is the key to the dignity which is the promise of civilized
society”*® In the early 1960s, Justice Douglas would explicitly expand his
conception of the constitutional right of dignity to apply to “suspect minori-
ties”"*” And in the 1970s, dignity would be explicitly extended to aliens,"*® and
in the 1980s, to women,'** older Americans,'*’ and people with disabilities.'*!
Indeed, as the court accepted that the principle of human dignity applies to
all people, Justice Jackson’s dissent in Brinegar would come to represent the
standard: “So a search against Brinegar’s car must be regarded as a search of

the car of Everyman.'#*

Dignity and Discrimination

Whereas in the context of the police state, dignity was most often associated
with the Universal Declaration idea of immanence—that dignity is inherent
in every member of the human family—the Civil Rights period of Ameri-
can history underscored the necessary corollary of immanence—that each
person’s dignity is equal to every other person’s. As the court began to focus
on race discrimination, it would see Jim Crow as a “political and economic
system that had denied [African Americans] the basic rights of dignity and
equality that this country had fought a Civil War to secure,”'** and the Civil
Rights Act of 1964 as “the vindication of human dignity and not mere eco-
nomics”"** Likewise, gender discrimination deprives persons of their indi-
vidual dignity because it is “based on archaic and overbroad assumptions
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about the relative needs and capacities of the sexes and forces individuals to
labor under stereotypical notions that often bear no relationship to their ac-
tual abilities”'*> Thus, in a series of cases beginning with Batson v. Kentucky in
1986, the court invalidated gender- and race-based peremptory challenges
in both criminal™” and civil'*® cases on the ground that assumptions about
people because of their gender or race violate principles of human dignity.
This implicates not only the principle of equality, but also that of individua-
tion, and the ability of all persons to define themselves, by and for themselves.
To discriminate is to treat the individual not as a unique being but solely as a
member of a collectivity.

Unlike in many other countries, the American courts do not distinguish
between race- or gender-based decisions made for the purpose of exclusion
and oppression and for the purpose of remedying prior discrimination,'
highlighting the importance of individuation to American constitutional
sensibilities. Denying a person’s individuality violates dignity whether or not
the agglomeration is intended to burden or ameliorate. In a case involving the
allocation of land to ancestral Hawaiians, the court explained: “The ancestral
inquiry mandated by the State implicates the same grave concerns as a clas-
sification specifying a particular race by name. One of the principal reasons
race is treated as a forbidden classification is that it demeans the dignity and
worth of a person to be judged by ancestry instead of by his or her own merit
and essential qualities. An inquiry into ancestral lines is not consistent with
respect based on the unique personality each of us possesses, a respect the
Constitution itself secures in its concern for persons and citizens”'* Thus,
in the 1990s when the court began earnestly invalidating affirmative action
provisions, it did so repeatedly on the ground that any race-based decision-
making violated the dignitary interest in being dealt with as an individual.

Dignity and Privacy

Justice Douglas’s understanding of the intertwining nature of dignity, privacy,
and liberty would culminate in his famous opinion in Griswold v. Connecticut.
But in several cases in the preceding years he had suggested that these connec-
tions were constitutionally significant. In a case involving a man’s refusal to let
the city health inspectors into his apartment (to check for rats), Justice Doug-
las wrote in dissent that “The commands of our First Amendment (as well as
the prohibitions of the Fourth and the Fifth) ... are indeed closely related,
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safeguarding not only privacy and protection against self-incrimination but
conscience and human dignity and freedom of expression as well”"*' He relied
on his dissent in Ullman v. United States, where the court had upheld the Im-
munity Act, which required a witness to testify even if it would subject him
to severe penalties (such as loss of employment and citizenship), so long as it
did not subject him to criminal prosecution. Linking dignity and conscience,
Justice Douglas had dissented: “the Fifth Amendment was written in part to
prevent any Congress, any court, and any prosecutor from prying open the
lips of an accused to make incriminating statements against his will. The Fifth
Amendment protects the conscience and the dignity of the individual, as well
as his safety and security, against the compulsion of government”*** And yet,
his opinion in Griswold v. Connecticut does not mention human dignity at
all; the right to privacy expounded on in all the opinions in Griswold is sig-
nificantly narrower than Douglas’s conception of dignity, limited as it may
be to marital relations and the “sacred precincts of marital bedrooms,” and
grounded in the emanations of the first ten amendments.

But just as Justice Douglas’s focus on privacy would bear fruit in the later
abortion cases, so, too, would his recognition that state intrusion into the
private sphere of the individual might threaten his or her dignity.'* In Thorn-
burgh v. American College of Obstetricians & Gynecologists, the court wrote
that “Few decisions are more personal and intimate, more properly private,
or more basic to individual dignity and autonomy, than a woman’s decision—
with the guidance of her physician and within the limits specified in Roe—
whether to end her pregnancy”'**

This would find fuller expression in the court’s landmark 1992 decision in
Planned Parenthood v. Casey.”® In Casey, a plurality (written jointly by Jus-
tices O’Connor, Kennedy, and Souter) reaffirmed the principle that a woman’s
right to terminate a pregnancy receives some degree of constitutional protec-
tion. As in many other cases since Griswold, the plurality grouped abortion
with other decisions dealing with family, procreation, marriage, and raising
children. In explaining this taxonomy of substantive due process, the plural-
ity wrote: “These matters, involving the most intimate and personal choices
a person may make in a lifetime, choices central to personal dignity and au-
tonomy, are central to the liberty protected by the Fourteenth Amendment.
At the heart of liberty is the right to define one’s own concept of existence,
of meaning, of the universe, and of the mystery of human life. Beliefs about
these matters could not define the attributes of personhood were they formed

under compulsion of the State”!*°
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This language recalls several of the prominent themes in global dignity
jurisprudence (although the court did not cite foreign cases). First, it high-
lig