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I

Introduction

Sovereignty and the Stud)/ (j’States

DOUGLAS HOWLAND AND LUISE WHITE

As the chapters in this volume demonstrate, sovereignty does not accrue natu-
rally to a state. Taken together, these essays argue that sovereignty is a set of
practices that are historically contingent—a mix of both international and
intra-national processes, including self-determination, international law, and
ideas about natural right. To explore how and under what circumstances states
become sovereign, we historicize the concept of sovereignty, considering both
the meanings of sovereignty and the entities practicing sovereignty. Rather
than trying to find one overarching and totalizing definition of sovereignty—one
that is ahistorical and transnational—we examine strategic sovereignties that
have informed histories and shaped territories in the modern world.

In the past decade, discussions of sovereignty have gone in two almost
parallel directions. On one hand, in academic circles sovereignty has provided
a way to talk about individuated experiences, private and autonomous, and
most of all, bodies. Bowdlerized versions of Carl Schmitt, who argued at the
least that sovereignty was an authoritative decision in an exceptional situation,
invited the study of sovereignty as performance; this in turn invited discus-
sions of sovereign bodies, a metaphorical shift that claims to have both repo-
liticized individuals and reconceived autonomy. On the other hand, sovereignty
has been assumed to be an inherent characteristic of functioning states (those
that are not “failed states”); for example, we need look no further than U.S.
foreign policy: who could have imagined, a decade ago, that U.S. officials
would speak of “giving Iraq sovereignty”? It is clear that the question of how
states become sovereign cannot be engaged without first asking what entity

gets to be a state and how states come into being and become actors in an



international world of states. To that end, some of the essays here depict how
the entities that became states laid claim to a sovereign status, while others
examine how such states practiced what was at the time globally recognized
as sovereignty. As a group, the essays in this volume substantiate the uncer-
tain and contested nature of sovereignty as an historical practice in specific
situations.

To say that sovereignty is a contested concept invokes the language of
contested meanings. Indeed, among the essays here are meanings of sover-
eignty, such as practical domestic autonomy, the right to domestic autonomy,
and the right to international legal personhood. But we want to move beyond
contested meaning in these chapters and demonstrate that sovereignty con-
sists of unfixed practices within states—practices that are struggled over, just
as the international relations of states are struggled over. Sovereignty is con-
tested because it is continually negotiated on the ground—over what a state
does, to whom, and where: it is these questions of authority, populations, and
territory that shape the essays in this volume.

We believe that the problem of sovereignty in the study of states has been
largely eclipsed by the study of nationalism in recent decades. This volume
quite consciously offers an alternative to the recent literature on nationalism,
which too often treats nationalism as a precursor to the formation of modern
states. In studies of nationalism, states are goals of nationalists’ ideas, territo-
ries are the homelands of nations, and populations are blank slates that await
the construction of national identities. All of these ideas are worthy of inter-
rogation, but they tend to make the state a concrete object, a given rather
than an object of inquiry in its own right, a political form that legitimates it-
self through genealogies of philosophy and practice. Collectively, the essays
here take recent debates about nations, national identity, and the political re-
lationships between the two and relocate them in a broader history of sover-
eignty, territory, and legality. We explore the different ways in which
sovereign political forms have been defined and define themselves.

We have deliberately limited ourselves to the nineteenth and twentieth
centuries since we were concerned primarily with state forms and practices
engendered by European expansion—an expansion characterized by both po-
litical conquest and intellectual exchange. We did not intend to cover the
globe. We have fewer European or Native American examples of sovereignty
than we would have liked, and if Africa seems to receive more attention, this
is because Africa was arguably the site of the most pronounced export of and
experimentation with state forms. For the states created by European expan-

sion provoked many of the problems that have been addressed in the history of
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political thought—as Siba Grovogui’s chapter makes clear. These are espe-
cially the problems of territory, authority and law, and nationality and popula-

tions.

Territory

As several essays here point out, the contemporary international system is
generally traced to the treaties of Westphalia in the 1640s. The ideal envis-
aged by that Westphalian model was to coordinate states and territories,
making cach state, whether monarchy, principality, or republic, the sole sov-
ereign authority in the territory to which it lay claim. This territorialization
of power attempted to normalize a system of mutually recognized sovereign
territorial states; it became the standard that European states subsequently
maintained as they expanded globally. The Westphalian model also imagined
that the international system would maintain itself through a coordinated
system of international law, treaties, and diplomatic exchanges.1

Nonetheless, as a number of historians have noted, we must emphasize
that no such normative system arose from the Westphalian treaties. Rather,
the Westphalian peace established in the 1640s legitimated the right of mon-
archs to govern their peoples free from outside interference, especially when
that interference was based on political, legal, or religious claims. As a solu-
tion to the breakdown of ecclesiastical authority in western Europe in the
wake of the Reformation, the Westphalian model sanctioned the organizing
principle of the state. In the words of Mark W. Janis, the treaties of Westpha-
lia “enthroned and sanctified sovereigns, gave them powers domestically and
independence cxtcrnally.”2 By specifying which sovereign ruled which lands,
the Westphalian model linked sovereignty and territory, and thus attempted
to fix domestic sovereignty among European belligerents. But its primary
concern was the independence of the sovereign’s state from the pope and
other rival authorities.

World systems analysts, however, would stress that the Westphalian
peace, as an incipient international system, served to coordinate the rise of a
global economy and, in particular, its legal and colonial institutions. Indeed,
several of the chapters here retrace ground covered by scholars such as Im-

manuel  Wallerstein.?

In Douglas Howland’s chapter, the lucrative
nineteenth-century trade between east Asia and Great Britain and the United
States created enormous legal confusions over the jurisdiction of sailing ships
and their crews. Aida Hozic’s chapter on illicit transactions in the Balkans

describes how regional trade and politics link and integrate states whose
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sovereignty is otherwise artificially maintained. And David Tucker’s case of
Manchukuo shows how Japan managed to manipulate other states’ recogni-
tion of sovereignty in order to further its own colonial relationship to China
as well as the “international” trade of Manchukuo. As chapters in this volume
show, the international system per se has attempted to enforce systemic prac-
tices of sovereignty that are directly related to global political economy. The
chaos of World War I and Japan’s efforts to follow in the colonial footsteps of
its European mentors by creating Manchukuo prompted the League of Na-
tions to adopt the Stimson Doctrine in 1932, which attempted to fix sover-
eignty over territories and to create a permanent status quo. Territories taken
thereafter by conquest have been denied international legitimacy.

The point in all of this, of course, is that international political practice
today demands that a sovereign entity be located and bounded. Governments
in exile are not sovereign. Indeterminate spaces like that occupied by the Pal-
estinian Authority are not sovereign territories, yet the territory occupied by
Somalia is. In an earlier age, the king of France could lay no claim to a sover-
eign kingdom of France when so many minor principalities did not heed his
command. As Hendrik Spruyt has argued, and Siba Grovogui indicates here,
the sovereign state’s claims to sovereignty arose only when a sovereign entity
exercised its authority over an agreed-upon territory: the practices of sover-
eignty homogenized territory into a state.*

But who decides what entity exercises sovereignty over a territory? This is
a question in the chapters by Douglas Howland, David Tucker, Aims McGuin-
ness, and Leonard Smith. Howland examines the regime of extraterritoriality
imposed by the European powers in cast Asia—what happens to subjects of
otherwise sovereign states when they enter a territory that their own state
does not regard as sovereign? A British sailor on a U.S. ship, for example, who
murders someone in Chinese waters, could only be tried by British or U.S.
authorities because Chinese jurisdiction over its own territorial waters was
not recognized by Britain or the United States. For European and American
nations, citizenship was portable; one carried it with oneself even into the il-
legitimate spaces on the globe. McGuinness notes that citizenship was also a
bargaining chip: after riots against U.S. citizens in Panama City in 1856, the
United States negotiated not only compensation but also territorial conces-
sions in the isthmus.

The legitimacy assigned to spaces on the globe could change dramatically,
however. Smith’s chapter on the King-Crane Commission, a part of Wilsonian
social engineering after World War I, addresses what was to become of the Ot-

toman territories in the Middle East. Based on history and ideas about nationality
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and national spirit, Wilson promised “secure sovereignty” to former Ottoman
territories. Where people suchas Armenians inhabited territories, the King-Crane
Commission thought that they should have a state; where people had been dis-
persed from their territory for generations, such as was the case with Jews, the
commission could see no legitimate claim to a state.

But what about conquest, annexation, expropriation, colonization, and
the creation of client states? Tucker shows how the Japanese created the state
of Manchukuo out of the Chinese territory of Manchuria. Through the over-
lapping strategies of domination and land alienation by the army and the rail-
way, and bringing in the deposed emperor of China to rule, the Japanese
proclaimed Manchukuo a state. Nevertheless, Manchukuo remained a dis-
puted territory and not a sovereign state. It did not have the legitimacy of his-
tory or of international acknowledgment, and it was recognized only by El
Salvador and the Axis powers and their allies.

The postwar era of decolonization in Africa revisited the territorial as-
sumptions of the international order. Frederick Cooper, for example, maps
the path not taken by French colonies in Africa. Well into the 1950s, many
French West African politicians did not seek independence as autonomous
nation-states; instead, they sought participation in a more egalitarian federal
France that would consist of different nationalities residing in different terri-
tories. Cooper calls this a “layered sovereignty”; the three levels of territorial,
federal, and confederal sovereignty would invite three ways in which member
states could voluntarily associate in order to pursue common interests of leg-
islation and administration. Territory ceased to be the exclusive basis of state
centralization. But Kevin Dunn writes of former British and Belgian colonies
that did seek independence as discrete nation-states. Indeed, so profound was
the notion of the specificity of states that the Belgian territory of Rwanda-
Urundi became independent as two states based on two precolonial states,
Rwanda and Burundi. Yet how much of their territory do these states now
control? Like the early modern kings of France who did not control all French
lands, African states in the great lakes region share their sovereignty with
game parks and territories reserved for animals that are founded, funded, and

administered by international agencies.

Authority and Law

A second problem specific to the ideal of the sovereign state has been the cre-
ation of a sovereign authority, typically established as a law applied uniformly

within the territory of the state. As historians of political thought and practice,
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including Hendrik Spruyt and Blandine Kriegel, have noted, the development
of a royal law in early modern Europe, modeled after the putatively universal
canon law of the church, was central to the rise of the sovereign state. It was
only when the king’s administrators succeeded in imposing royal laws through-
out the kingdom that royal territory and authority coincided. Among other
things, royal law facilitated the spread of trade that was so critical to European
expansion.5

But genealogies of the sovereignty of the state as an effect of territorial
law cannot be limited to Europe alone. The Chinese emperors of the Tang
Dynasty (618—905) established a legal code upheld by magistrates throughout
the realm; this Tang Code soon informed the legal systems created by Chi-
nese clients in the kingdoms of east and southeast Asia. At the same time and
elsewhere on the globe, Justinian’s Code is a second example of royal law. The
territorial application of this code marked a form of state sovereignty for cen-
turies and in turn informed the subsequent development of bodies of royal
law in Europe. However, as Janice Thomson has argued, royal law applied
uniformly within a territory was not a sufficient condition for the sovereign
state. A sovereign state had to be able to enforce its laws outside of its borders,
both to suppress the activities of pirates, privateers, mercenaries and filibus-
ters, and to protect its soldiers and civilians in spaces it did not recognize—such
as the British sailor in Chinese waters, the U.S. filibuster in Panama, and
Blackwater in Iraq. The right—and the power—to enforce its laws in other
lands was key to a state’s ability to assert its territorial sovereignty, for enforc-
ing laws outside its borders strengthened its claims to sovereignty within its
borders. But consensus on many of these international restrictions was not
achieved until late in the nineteenth century.®

Moreover, the consensus thus achieved was that which guaranteed the
recognition of new states after 1945. A few states might have recognized Man-
chukuo in the 1930s but no state recognized the renegade independent state of
Rhodesia in the 1960s and 7os. This has in large measure to do with recogni-
tion doctrine, which, as Antony Anghie argues, developed in the nineteenth
century and was perfected after 1945 as a mechanism for acknowledging “the
metamorphosis of a non-European society into a legal entity.”” The stated
prerequisite was a mandatory level of civilization that granted the putatively
Christian states of Europe confidence that non-European societies would be-
have responsibly in matters of treaties, contracts, legal codes, and courts of
justice. The sovereign members of international society thereby determined
the status of non-European entities. According to Anghie, however, recogni-

tion was from the outset most often granted, not according to a principle such
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as civilization, but according to the expediencies of competition for colonies.
At the same time, recognition doctrine served to replace society as the origin
of law with sovereignty as a structure of power and decision rnaking.8 Only
the properly constituted sovereign states of Europe were in a position to rec-
ognize the sovereign status of other states, and this practice has been institu-
tionalized in the United Nations. Rhodesia was not recognized, for example,
nor is the Turkish Republic of Northern Cyprus or Somaliland recognized
today. The important point is that European states made demands upon
non-European societies as to the laws by which the latter were governed and,
at the same time, constructed a body of international law that privileged Eu-
ropean practices.

In the nineteenth century, largely under the influence of John Austin’s
positive theory of law, legal scholars began to favor the idea that law can be
produced only by a sovereign power. Whether that sovereign power were a
king, a parliament, or a council, it alone guaranteed that law would be mean-
ingful and enforceable. Unfortunately for international law, Austin believed
that there could be no international law until it was produced by a sovereign
power; otherwise, international law remained a type of morality. In so think-
ing, Austin was attacking the empirical school of international law, new in the
nineteenth century and exemplified most by Jeremy Bentham and Henry
Wheaton, who argued that the codification of extant practices constituted
international law—from longstanding habits to treaties and conventions.’
This ambiguity remains with us today: is international law normative or bind-
ing? Insofar as international law can be characterized by international and bi-
lateral treaties and conventions, it can be said to be binding. But Henry
Maine’s critique of this positive law, as John Kelly and Martha Kaplan discuss
here, was that it rested insecurely on a set of “legal fictions.” And as we have
seen with the second Bush administration in the United States, treaties can be
ignored for the sake of state interests—a point taken up in Mark Bradley’s
chapter.

In addition to constituting international law, treaties may redefine sover-
eignty, as the ongoing problem of “two Chinas” attests. Since the establish-
ment of the People’s Republic of China (PRC) in 1949, normalization of
relations with the PRC has required that treaty partners sever relations with
the Republic of China (ROC, exiled to Taiwan in 1949). In effect, treaty part-
ners of the PRC declare that Taiwan is a part of one China—the PRC—and
acquiesce in the PRC’s view that Taiwan is a renegade province ruled by an
illegitimate government. Accordingly, recognition of the ROC has been

progressively rescinded in the past three decades by its supporters in the
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United States, Africa, and the Middle East. Although provisions have been
made for official representation of ROC citizens by one or another regional
office, an independent “Republic of Taiwan”—or Tibet, for that matter—has
been legally foreclosed by the international community.lo

Antecedent to the problem of “two Chinas”™—and other contemporary
geopolitical problems—is the fact, after all, that international law followed
the contours of European colonial expansion. As both Siba Grovogui and Ant-
ony Anghie have explained, international law was engendered from the same
historical specificity as colonialism. Insofar as international law legitimized
colonial exploitation by mediating different cultural systems to the advantage
of specific European practices, international law and the legal structures of
colonialism are twin forms of articulating Europe’s relationship with the rest
of the world."" International law positioned itself as moral; it policed colonial-
ism. It set a standard, as early as 1906 with the cession of the Congo Free State
to Belgium, for what Frederick Cooper has called “the kind of colonialism
that was not acceptable in polite society.”l2 At the end of the colonial era, as
argued here by Kelly and Kaplan and by Luise White, international law deter-
mined the processes by which former possessions could become nation-states
in a postcolonial world. But international law, for the most part, made sure
that polite society remained polite in their dealings with each other. Global
“wars” on the traffic in women, drugs, or even terror have been performative
and partial; they are global insofar as sovereign states allow them to be.

Any application of international law in the nineteenth century produced its
own order of legal problems. Colonies faced messier conditions on the ground
than anyone in Europe imagined, and there were territories that were not consid-
ered fully sovereign but not intended to be colonized either. The question of
which laws governed whom in those territories was by no means straightfor-
ward. Sailing ships are a case in point. When the British sailor on a U.S. vessel
committed murder in Chinese waters in the 1880s, the United States used that
murder case to expand its territorial sovereignty. While a U.S. vessel was always
considered U.S. territory on the high seas, the United States now asserted that its
vessels were sovereign territory in foreign waters. Chinese sovereignty was
thereby diminished—but even diminished sovereignty had a place in interna-
tional law. In the early twentieth century, when revolution and civil war so rav-
aged China that it could not articulate or animate its claims to the territory of
Manchuria, Japan began to claim that territory. As David Tucker shows in this
volume, the leasing of Manchurian lands to Japan, and the policing of that land by
the Japanese army, allowed Japan to occupy and then create the separate state of

Manchukuo. But the creation of Manchukuo out of China was never fully legal in
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international law. Unlike Japan’s outright colonization of Korea in 1911, so widely
anticipated and accepted that Korean delegates were turned away from the Hague
peace conference in 1907, Manchukuo was never legally a colony or a sovereign
state and retained an ambiguous relationship with the Japanese government."

Our issue here is not whether Manchukuo was or was not sovereign, but
whether or not a new state could have emerged in the international order of
the 1930s without being assumed to be sovereign. International law and trea-
ties between nations assume that independent states are sovereign. No proof
was required. As Aims McGuinness shows in his chapter, the final emergence
of Panama as a discrete state carried with it the notion that, in order to engage
in reciprocal relations with the United States, Britain, and other sovereign
powers, it would be sovereign. Aida Hozic and Keith Brown suggest that be-
fore 1946 and since the end of the Cold War, sovereignty has been attributed
to states whether they are independent, or buffer zones, and in spite of what-
ever ethnic populations live within their borders—whether they like it or
not."* And Luise White argues that for Rhodesia in the 1960s—the era of
wholesale decolonization—specific histories made states; a state had to have
more than a functioning government and an army to be declared sovereign.

The essays here suggest three directions in which to think about the rela-
tionship between international law and sovereignty. First is Howland’s and
Hozic’s argument that international law stabilizes the sovereignty of some
state actors, while creating zones of legal indeterminacy in other state actors
and their territories. Second, White suggests that a state that is criminalized
in international law is by those very laws given a sovereign shape if not a sov-
ereign status: whether legal or illegal in international law, states are place-
holders in international systems. And third, Mark Bradley argues that the
claim that the United States need not adhere to international legal norms is a
claim that the sovereignty of the United States is natural and contained. Such
a claim masks the instability of sovereign status for the United States or any
other state, for the idea that a state can exist alone contradicts the history of
European expansion and the colonialism that was its legal form.

But the legal form of colonialism began to disintegrate after World War
II. Slowly but surely, colonies became independent, and decolonization took a
very specific form. Cooper’s chapter here suggests that it was uncertain until
the last moment whether colonies in French West Africa would become inde-
pendent as nation-states or as something else, but in the end, most colonies
became independent as nation-states. This was a new idea that, as John Kelly
and Martha Kaplan point out, could not be found in an English language

dictionary before 1950."" The term “nation-state” contains the principle that
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only nations are legitimate sovereigns. Muslims in the Indian subcontinent
and Jews everywhere were to get their own states between 1946 and 1950; a
people could only become sovereign as a state form. Decolonization was a
messy and often hasty affair; new states were often nation-states in name only,
and even then, the nation-state was for many a second-best option—as Coo-
per points out. Populations were diverse and often divided, and territories
had indistinct borders. As Keith Brown’s Macedonian informants note, inter-
national law maintains a pair of often incompatible ideas: self-determination,
on the one hand, and a state’s right to sovereignty and territorial integrity on
the other. Kelly and Kaplan argue that these states animated themselves as
nation-states through a series of legal fictions, most noteworthy of which was
the constitution. Enactment of a constitution gave formal notice that a people
had legally and legitimately self-determined their form of self-rule.

Siba Grovogui’s chapter, however, lays down a challenge to the idea of le-
gal fictions. For legal fictions can detain, imprison, execute, and drive other-
wise peace-loving subjects across national borders to states whose legal fictions
may not be able to accommodate refugee populations. The modern subjects
whom Grovogui calls the “constitutionally unclaimed” are nearly everywhere:
they are migrants, refugees, internally displaced people; they are landless men,
trafficked women, and child soldiers. Grovogui argues that more legal fictions
by states and non-state actors such as NGOs or philanthropies will not solve
their problems. He insists that it is time to shift our focus away from the state
and to look instead at the sovereign rights of those who have been disenfran-
chised by modern constitutional forms. As Bradley reminds us, however much
international law can protect human rights, those rights only apply to people
who live within states and at the discretion of state governments; political ex-
iles, refugees, and detainees in secret prisons remain outside of law. As if Hob-
bes’ state of nature has been inverted in current events, it is no longer every
man’s hand against every other but states acting against their own citizens and
those of other states: the state of states may have come full circle as states enact
a state of nature more terrible than anything Hobbes imagined. We need to
articulate a space between legal fictions and legal practices, a space in which

populations, wherever their location, can lay claim to sovereignty.16

Nationality and Populations

A third problem regarding sovereignty and the state is that of nationalities and
P g g gnty
populations. Historically, the question has been: Do nationalities get to be in

a state that is exclusive to them? This idea has come and gone and come again
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in Europe; it is often held out as the problem in Africa, where national bor-
ders are not consistent with the boundaries of ethnic groups. In spite of the
idea that ethnicities have fixed or firm borders, national borders have re-
mained the most durable element of colonial social engineering in Africa. It
was the Organization of African Unity that insisted that African states recog-
nize the integrity of colonial borders in 1963 after the failed secession of Ka-
tanga from the former Belgian Congo. But we still need to ask: Why has that
particular integrity been maintained, and who has a vested interest in such
boundaries? Cooper suggests that fixed borders are a product of decoloniza-
tion, not colonization; and Kevin Dunn argues that it is the states themselves
that cling to the idea of territorial integrity and legitimacy; transnational or-
ganizations, even those that subsidize the states in which they operate, under-
mine it. Both may be right.

Yet it should be clear that the boundaries of ethnic groups are not fixed in
Africa, Europe, or anywhere else. We do not yet have a theory of the state
that is based on ideas of fluid and shifting identities, let alone the dispersal
thereof. Current theories of the state and of peoples within them have been
shaped, on one hand, by notions of fixed communities and societies, and on
the other by debates over natural rights and civil rights. How do we reconcile
these elements of political thought with decades of research in history and
anthropology that has insisted that no community is fixed, that ethnicity is
fluid, and that natural rights are in fact constructions that legitimize popular
and state sovereignty? Separating states from nationalities is only difficult if
one or both are seen to be natural. The idea of a nation-state, a territorial unit
arising from a grounded population like so much sovereign yeast, now seems
quaint—an homage to some of the more teleological elements of moderniza-
tion theory that have swept away many of the historical meanings of sover-
eignty.

The differences between nationalities and sovereignty need to be elab-
orated and historicized. When the king was the sovereign of France, it did
not matter if all the people who lived in his territory spoke French or
shared rituals and customs; this did not change when the people became
sovereign. Claims by specific peoples—]Jews, Macedonians, or Kurds—to
state-worthiness based on shared customs and language are more recent. The
idea of sovereign states for such peoples has specific genealogies: a state is not
made by race or by rights but by the specific history a people claim. Over a
hundred years ago Ernest Renan noted that what binds a nation together is the
collective ability to forget the conquests, massacres, and enslavements that

brought a people together; they must desire to live together and to perpetuate

Introduction | 11



a shared heritage."” But history, as Leonard Smith reminds us, can backfire:
the history that requires a sovereign state can be too far in the past or too
much the result of political manipulation to construct states that have an easy
legitimacy.18 A proposed state legitimated by a recent national history—a
state for Armenians in the 1920s, for example—never came into being, but
the state of Israel—proposed by ancient history yet dismissed as impossi-
ble in the 1920s—became possible after 1945. Legitimacy is conferred, not
by either the specifics of the past or the tenacity of national claims, but by
that same international community that might later undermine the sover-
cignty of the state.

In this volume, Smith raises the question of national populations directly
when he asks, “What makes a people a people?” Can a people, by the sheer
legitimacy of their shared history and culture, lay claim to a state, and can
these things make such a state sovereign? In his chapter on the King-Crane
Commission Report of 1919, Smith examines U.S. plans for the former Otto-
man territories of the Middle East—at a time when the concept of popular
sovereignty was not stable and thus complicated the attempts to secure sover-
cignty for some peoples. The King-Crane Commission found that Jews had
been dispersed for too long; their claims to Palestine were based on an occu-
pation of two thousand years earlier and were therefore not worthy of serious
consideration. The commission did not expect Jews already living in Palestine
to leave, but outside of Palestine, Jews should be prepared to become British,
French, Hungarian, and so on; they were a religion, not a people. By contrast,
Armenians, through their common suffering, had earned the “right” to a “dis-
crete geographic space.”

However, Armenians had been “mutilated and dispersed as a people” and
could simply not be ready for self-government and self-sovereignty. An Arme-
nian state would require a long period of mandatory tutelage. Mandates be-
came, after World War I, a new, more politically correct form of colonial
domination applied most commonly to former German and Ottoman colo-
nies. Mandate governments were held in trust for their populations until such
time that they were capable of self-rule. For this reason, mandates became
key mechanisms through which international law was applied to dependent
territories. According to Susan Pedersen, mandates provided a space in which
legitimacy and international norms were always subject to scrutiny and de-
bate, and thus mandates might have provided a forum in which a people could
become a sovereign state."”

The question of who constitutes a people and who does not underwent

profound changes in Europe between 1930 and 1945. By the time that Jews
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were as deserving of a state as Armenians once had been, decolonization of
the British and French empires was underway. The question remained, how-
ever, who got to be a state, and who got to be in a state. Jews were to get
Palestine in 1948 by way of recent history, decolonization, and guerrilla war.
Muslims in South Asia were to get their own state by imperial fiat of decolo-
nization. As Kelly and Kaplan point out, “nation-state” is a concept particular
to the postwar period, but the idea that peoples within states could get sepa-
rate states was specific to decolonization: it seems to have had no place in
postcolonial world order, where one of the legal fictions of such nations-states
was that they were not divisible. The identification of a people could well in-
clude the exclusion of minorities; Fiji’s postcolonial constitutions, for exam-
ple, defined both a Fijian people, implying only those “indigenous” islanders
who predated British colonialism, and the Fijian peoples, including those
south- and east-Asian laborers imported for the colonial sugar industry.

But what are the parameters of the postcolonial order? Frederick Cooper
explores a significant moment in which the post-imperial and decolonizing
regimes imagined themselves as broader unions of mixed populations without
discrete nation-states. As early as 1945, the French Empire was being called
the French Union. In 1946, General Charles De Gaulle asserted that France
would unite its metropole and colonies into a federation, in which each French
territory would be “morally equal to each other, including the metropole . . .
while sharing the rights and obligations of the same human society.” Cooper’s
chapter, with its nuanced history of citizenship in West Africa, demonstrates
how the union began its final unraveling in 1958. Nationality was simply too
ambiguous a concept to sit easily in the shared rights and obligations of moral
equality. The French Republic argued that it was the only body whose sover-
eignty was internationally recognized, while Africans began to argue that
world opinion mattered less than their own assertions of national personali-
ties. Accordingly, African leaders demanded recognition for large units of
national inclusiveness and advocated a layering of sovereignties that might ac-
count for the equivalence of “African” and “French” nationalities. Alongside
its identity with the French community, there was, for example, a “Malian
will” that would serve the cause of Mali, just as the King-Crane Commission
described a national will that would serve the cause of Armenia. Malians were
anew popular imaginary; the people of Mali were not broken down into their
constituent ethnic groups, nor were they described, in the language of French
colonial administration, as soudanais. In 1966, however, years after most of
West Africa was independent, Biafra seceded from Nigeria to become an Igho

homeland—but this conflation of people and territory did not hold. Only two
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other countries recognized Biafra, which lost its war with Nigeria and re-
turned to the federal republic in 1970.

It would seem that the concerns of the world after World War I were
mirrored in the issues of the immediate post-Communist world in Europe,
particularly the former Yugoslav republics. Ideas of ethnic specificity and
the sovereign rights of discrete peoples came into horrific being in the Bal-
kans (“ethnic cleansing”), in a way that the postcolonial world never imag-
ined as a process of nation building. In this volume, Keith Brown offers a
radical criticism of the model of ancient hatreds and ethnic activism. Look-
ing carefully and specifically at the contested ground of sovereignty in
Macedonia, Brown suggests that nationalists within Macedonia do not seek
a new, improved nation-state but a renegotiated relationship in which mi-
nority and majority rights can coexist. Macedonians may find the Alba-
nians within their borders conspiratorial and racist, but they also want to
build a state with them. Nonetheless, calls for a strong centralized state
and the rule of law may be interpreted as either trying to protect all people
equally or trying to cement the domination of Macedonians over minority

populations.

Forms of the State

Aida Hozic looks at the national frame in the Balkans somewhat differ-
ently. Hozic gives us a particularly acute example of how sovereignty is
assumed to be a property of states; it is asserted as the norm in state-based
systems. But she questions how such statements can analytically apply to
states that are recognized as sovereign but are fractious and fantasy poli-
ties, some of which have open borders, while others are governed by UN
missions or officers appointed by the United Nations or the European
Union. One of the reasons that sovereignty in the Balkans is so paradoxical
is that it is so frequently violated in the name of sovereignty itself. States
are artificially maintained; they are buffer zones, sites of crime and crimi-
nality in which the zone of indistinction becomes the norm. Unlike How-
land’s zones of extraterritoriality in east Asia, Hozic argues that exceptional
states are becoming the norm in the early twenty-first century. Indeed, the
very term “failed state” insists that the state is the ultimate form of unified
political expression. Where Kelly and Kaplan warn that “failed state” is an
indication of how much the nation-state has “changed the conditions of

possibility for collecting political will,” Hozic argues that the use of “failed
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state” in contemporary policy debates suggests that some states may be re-
quired to surrender their domestic sovereignty in exchange for interna-
tional legal sovereignty in order to continue to exist. Participants at the
conference at which these essays were first presented noted that there
should be a category for states whose sovereignty no one wants to share or
take over—Somalia would be a prime example.

Indeed, this assumption that sovereignty is natural to the state begs the
question of what happens to states that do not receive international recogni-
tion. Hozic argues that Balkan states such as Kosovo and Croatia are recog-
nized as sovereign regardless of the practices within them. By contrast, David
Tucker and Luise White present different cases and different arguments about
states that receive little or no international recognition. Tucker’s chapter on
Manchukuo details the state-building activities on the part of the South Man-
churian Railway, the government of Japan, and the Japanese army—the devel-
opment of industry, education, hygiene, police, and so on—but these grandiose
plans for Manchukuo gained little international credibility. Manchukuo re-
mained for most members of the international system a colony in disguise.
White writes of Rhodesia’s renegade independence from Britain in 1965, the
goal of which was to maintain white minority rule over the country’s black
majority. In this, Rhodesia openly defied the orderly processes of decoloniza-
tion; it went unrecognized in the world of nations. Nevertheless, between
1965 and 1979 Rhodesia did all the things that a state might have done: con-
trolled its borders, over-controlled its population, produced, traded, and went
to war. It even negotiated at various peace conferences. The case of Rhodesia
troubles any assertion that states require international recognition to act as if
they were sovereign.

Could there be such a thing as too much international recognition? Kevin
Dunn’s chapter on game parks in central Africa’s great lakes region describes
states whose sovereignty is compromised by international recognition of and
funding for the game parks within their borders. Although no one would sug-
gest that game parks are disguised states within states, game parks exist in
spite of the opposition from local people who want access to the arable land
within them. Moreover, such parks are policed and protected by national
armies who do not defend the international borders to game parks but the
foreign tourists who visit them. Dunn concludes that game parks in central
Africa question the ideal of Westphalian sovereignty: the violence in the re-
gion in the last fifteen years has undermined the practice of Westphalian sov-
ereignty.
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This is because the dream of a Westphalian norm—the linking of one state
to one territory—has always been linked to the wish to sacralize and fetishize
sovereignty. Repeated proposals for federalism suggest alternative visions for
relating peoples and territories within state structures. McGuinness points out
that in the context of nineteenth-century colonialism federalism offered a way
to protect local populations from dominant powers, both foreign imperialists
and local central governments. The construction of the Panama Canal through
the isthmus meant that Bogota and Washington were negotiating the fate of lo-
cal populations in the isthmus. Demands for federalism in New Granada were a
way for local people to limit the power of the central government in their lives
and still remain citizens within a larger federation—a federal structure would
allow them some control over the legal fictions of the states that governed their
lives. However, federalism, as Cooper shows, can pave the way for
self-determination. The specificity of a place worthy of protection, and the
specificity of personality or of resources located in a space, easily become na-
tional in a world in which the nation-state is the coin of the realm.

With the compelling exceptions of the chapters by Grovogui and Hozic,
all the essays here argue that while the nation-state is neither natural nor in-
evitable, other forms of the state and illegal formulations of state power may
survive for a decade or two, but they are ephemeral. They do not distract
from an overarching history of states and state sovereignty. Hozic and Gro-
vogui do not really contradict this, but they offer two linked concluding
thoughts. Hozic argues that the assertion of state sovereignty dissolves in a
world of rogue states, war criminals at large, smuggling and porous borders,
and oversight by international agencies. Weak states are sovereign in name
only. Grovogui both acknowledges such states and gives us their deep gene-
alogies, but he argues that the very people cast aside by both weak and strong
states should be the new sovereigns of this era in which state sovereignty is so
brittle.

Our point in this book is not the fragility of sovereignty but its enduring
importance. However much the term accurately describes the states of the
last century, sovereignty is the nomenclature with which states are described,
institutionalized, and interrogated. The actual quality of state sovereignty is
never really the issue in the recognition of states (the exceptions being Man-
chukuo and Rhodesia). Nor is sovereignty a determinant for a state’s success
or failure. We have tried in this volume to move beyond the relative condi-
tions of states in order to examine the institutional genealogies by which they
exist in the world. It is the uncertainty of sovereign status that we want to

restore to the study of states.
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2

Sovereignty on the Isthmus

Federalism, U.S. Empire, and the Struggle for Panama
during the California Gold Rush

AIMS McGUINNESS

The ideal of an exclusive one-to-one correspondence between territory and
state power, or the concept of “Westphalian sovereignty,” has long informed
nationalist and anti-imperialist thought in Latin America. In twentieth-century
Panama, as in other nations in the region, nationalists have based their cri-
tiques of foreign intervention on the right of the Panamanian government and
all other national governments to exert sole and uncontested control over
their respective national territories. During the California Gold Rush of the
late 1840s and 1850s, however, fears of U.S. expansion in Panama led some to
question not only the legitimacy of U.S. pretensions but also of the ideal of a
centralized state with an exclusive claim to sovereignty over national terri-
tory. These critics, known as “federalists,” argued that foreign aggression
could be combated more effectively by the decentralization of sovereignty
within the nation as well as by the creation of “confederations,” or alliances of
semi-sovereign national states. The writings of Justo Arosemena, the most
prominent Panamanian intellectual of the 1850s, offer an opportunity to con-
sider both the possibilities and the limits of federalist critiques of national
sovereignty in Latin America in the mid-nineteenth century.]

Panama in the mid-nineteenth-century formed part of the nation of New
Granada, as the present-day nation of Colombia was then known. While
Panama was formally ruled from Bogota, the discovery of gold near Sacra-
mento in 1848 launched a huge sea-borne migration toward California that
soon drew the isthmus into the political orbit of the United States. During the

early years of the gold rush, California’s commercial links to the Atlantic



world were made primarily by sea rather than land. While many goldseckers
traveled overland to California across the Great Plains, others made the voy-
age by ship with a short crossing at Panama or some other point in Central
America or Mexico. Immigrants from the east coast of the United States and
elsewhere arrived off the Atlantic coast of Panama on ships, crossed the isth-
mus to Panama City on the Pacific side, and then continued northward to-
ward their ultimate destination. Between 1848 and 1860, approximately
218,546 people reached California from New York City by way of Panama.
Initially, Panamanians themselves transported immigrants across Panama us-
ing canoes, mules, and their own backs. Over the early 1850s, however, this
indigenous system of transport was destroyed by the building of a railroad by
the Panama Railroad Company of New York City. The railroad was com-
pleted in 1855, and by 1856 the so-called “Panama Route” had become the
fastest way to travel and to convey cargo and letters between New York and
San Francisco. Panama’s importance as a conduit for people, information, and
bullion would continue until the completion of a transcontinental railroad
across the United States in 1869.2

The transformation of Panama into a critical nexus in communication
between the east and west coasts of the United States raised deeper questions
about sovereignty. If the isthmus was a transit route that was vital to many
different nations, how should sovereignty over the route itself be constituted?
How could the desire to maintain Panama’s importance for global trade be
reconciled with Panamanian aspirations for self-rule? Members of Panama
City’s mercantile elite had confronted these questions since before the wars of
independence from Spain in the early nineteenth century. During the colonial
period, from the early sixteenth century into the early nineteenth century,
Panama had provided a vital link between Spain and its domains on the Pacific
coast of the Americas. By the early 1820s, however, Panama’s commercial
importance had been much reduced, first by changes in Spanish commercial
policy and then by the disruption caused by the wars of independence in the
early 1800s.’

The declaration of Panamanian independence from Spain in 1821 was
motivated in large part by Panamanian merchants’ aspirations to reclaim
Panama’s former glory as a transit route and place of trade. The same docu-
ment that proclaimed Panama’s independence from Spain also declared Pana-
ma’s adhesion to Simon Bolivar’s newly founded state of “Colombia” (or “Gran
Colombia,” as historians have come to call it), which comprised the present-day
nations of Venezuela, Colombia, and Ecuador. But political unity with Co-

lombia and rule from Bogota did not produce the economic fruits that boost-
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ers of Panama’s transit route had sought. Frustration over Panama’s continuing
commercial isolation played a central role in short-lived independence revolts
in 1826, 1830, 1831, and 1840—41.

The revolt of 1826 revolved around the aspiration to transform Panama
into a “hanseatic” state. The adjective “hanseatic” derived from the Hanseatic
League, a trading alliance of free states or independent cities that had flour-
ished in medieval Europe. As Panamanians in the carly nineteenth century
understood the League’s history, the commercial and political success of the
alliance had stemmed from its members’ adherence to the principle of “neu-
trality” or to a set of trading rules that applied equally to all. While small in
size, the cities had avoided conquest by larger states because the rulers of
those same states had recognized that they were themselves among the benefi-
ciaries of the long-distance trade networks maintained by the League. To
conquer the League or any city within it would be the commercial equivalent
of killing the goose that laid the golden egg. While the 1826 independence
movement was quickly crushed, the goal of transforming Panama into an
“emporium,” or center for international trade, remained. So too did the con-
cept of neutrality, which would remain influential after the break-up of “Gran
Colombia” into the states of Venezuela, Ecuador, and New Granada in 1830.*

After Gran Colombia’s collapse in 1830, Panama continued to be ruled
from Bogota as part of the Republic of New Granada. Tension between the
isthmus and Bogota continued and contributed to independence revolts in
1830, 1831, and 1840. Yet the challenge of reconciling Panama’s role as an in-
ternational trade route with territorially bounded sovereignty remained a
largely theoretical problem until the decade of the 1840s. In 1846, New
Granada and the United States signed the Mallarino-Bidlack Treaty, which
guaranteed the United States commercial privileges in Panama that were
identical to those of New Granadans in return for a U.S. pledge to defend
New Granadan sovereignty over the isthmus as well as the transit route’s
“neutrality,” meaning its accessibility to all nations. Migration and the trans-
portation of goods across the isthmus remained minimal, however, until the
arrival of the first gold-seekers bound for California at the end of 1848.°

The arrival of thousands of emigrants from the United States and the
explosion of ship traffic to and from the isthmus appeared to answer the
prayers of boosters of Panama’s transit route. Another victory for the boost-
ers came in 1849, when the congress of New Granada passed a law that
turned Panama into what was essentially a free trade zone. National and lo-
cal governments alike were forbidden from taxing international commerce

that flowed across the isthmus. In their determination to transform Panama
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into a diplomatically neutral zone of free trade, boosters of Panama’s transit
economy embraced principles advocated by liberals throughout the Atlantic
world in the mid-nineteenth century. But opposition to taxes and tariffs took
on a special imperative for Panamanians, who had learned after decades of
economic stagnation that geography alone was not sufficient to guarantee
Panama’s prominence as a point of transit. Panama, according to these boost-
ers, needed to offer not merely the promise of quick communication between
one ocean and the other but also trade policies that did not hinder the flow of
traffic across the route. As Panamanians were also aware, there were other
paths between the seas, including routes across Mexico and Nicaragua. This
vulnerability to competition was made all the more acute because ships were
by definition mobile and thus conceivably capable of shifting rapidly and with
relatively little expense from one isthmian route to another.®

The problem with free trade, as Panamanians soon discovered, was that
although it gave incentives to international commerce in Panama, it did so
without creating alternative sources of revenue. Because of the consequent
impoverishment of local government, the transit boom came at the expense
of effective sovereignty over the isthmus itself. The most trenchant analysis of
this problem came from pen of Justo Arosemena, the scion of a wealthy mer-
cantile family in Panama City and the most prominent intellectual associated
with the Liberal Party in Panama in the mid-nineteenth century.

Arosemena was a fervent advocate of free trade in principle but recog-
nized that free trade as practiced in Panama in the early 1850s had been a di-
saster for local government. As he related in pamphlet entitled EI Estado
Federal de Panama (1857%), the national congress’s legislation had left local gov-
ernments on the isthmus with little in the way of alternative sources of reve-
nue. Local officials had little choice but to shift the burden of taxation to local
trade and local producers in the early 1850s, including head taxes on peasants
in agricultural regions, boatmen, muleteers, and owners of shops and taverns.
This shift in the burden of taxation was bitterly resisted and was also difficult
to carry out because of the government’s own chronic shortage of labor—
poorly paid positions in local government held little allure compared to the
opportunities open to Panamanians in the booming service economy created
by the gold rush.’

When local government officials sought to get around the blanket prohi-
bition on the taxation of international trade through tonnage taxes on ships or
on foreign passengers crossing the route, they faced vehement resistance from
foreigners on the isthmus. The most vociferous resistance to local efforts at

taxation came from U.S. consuls in Panama, who were seconded in their ef-
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forts by officials of the Panama Railroad Company. Incorporated in New York
State, the company had contracted with the central government of New
Granada in 1849 to build a railway from the Atlantic to the Pacific coast of
Panama. Completed in 18535, the railroad solidified Panama’s domination over
the Nicaraguan route and other isthmian shortcuts. Despite tremendous prof-
its, however, the Panama Railroad Company’s contract with the national
government failed to require the company to make any significant contribu-
tion to the coffers of local government in Panama, even as the task of govern-
ing was rendered more formidable due to the surge of traffic that began with
the gold rush.

The result was a clash between disparate visions of sovereignty. New
Granadans’ efforts to govern their own territory, or domestic sovereignty,
came to be undermined by the United States’ insistence that New Granada
adhere to what U.S. officials argued were New Granada’s obligations as the
sovereign signatory to the Mallarino-Bidlack Treaty and the contract with the
Panama Railroad Company. New Granadans interpreted those obligations
differently but had little power to back up that interpretation in the event of
conflict with the United States. As a result, the provincial government and
other local governments in Panama descended into a state of near collapse,
understaffed and insufficiently funded, even as the gold that infused econo-
mies in the United States and Europe flowed in ever greater quantities across
their territory.8

Arosemena’s solution to this quandary, as outlined in EI Estado Federal de
Panamd, was to unite the individual provinces on the isthmus (Panama,
Chiriqui, Azuero, and Veraguas) into a “federal state” that would remain au-
tonomous from New Granada except in matters relating foreign relations,
military defense, and the national treasury. This proposal for the creation of a
federal state drew on earlier articulations of the hanseatic ideal in Panama as
well as the writings of Alexis de Tocqueville and debates over federalism in
the United States in the late eighteenth century. Arosemena proposed to free
Panama from the burden of national laws that were inappropriate to a transit
route so that Panamanians could better manage a conduit for commerce in a
manner that would benefit not only Panama and New Granada but the rest of
the world as well. In return for protecting Panama from foreign conquest and
representing Panama’s interests in the realm of diplomacy, New Granada
would receive a regular subsidy to its treasury from the revenues of the Pan-
ama Railroad Company and increased access to foreign markets by way of its
special relationship to the transit route. Relieved of the immense cost of its

own defense, the Federal State of Panama would fund itself through means
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other than tariffs on trade, including the sale of public lands and taxes on the
use of its ports.

While Arosemena regarded political independence to be Panama’s “gran
desideratum,” as he put it in EI Estado Federal, he regarded independence not as
an immediate goal but rather as the most likely of a number of outcomes that
could result if the Congress of New Granada failed to approve his plan for
federalization.’ This rather guarded approach to the topic of outright indepen-
dence was undoubtedly rooted in part in the fact that El Estado Federal was
written as an appeal to the New Granadan Congress, whose members might
have looked unfavorably at overt enthusiasm for a complete break with the
national government, especially given New Granada’s significant interests in
the isthmus, which included a potentially lucrative contract with the Panama
Railroad Company. Arosemena was nevertheless insistent about Panama’s
right to disassociate itself from the republic if it so desired—a right that was
grounded in the fact that Panama had joined Gran Colombia after obtaining
its independence on its own from Spain. This vision of the republic as an es-
sentially voluntary association was by no means peculiar to himself or to
Panamanians. As Arosemena reminded his readers, the Congress of New
Granada had itself declared in 1854 that any of the republic’s constituent parts
possessed the right to declare independence from the whole. !

Arosemena’s doubts about the desirability of Panamanian independence
in the present (if not in the future) arose, not from concerns about Panamani-
ans’ capacity for self-rule, but rather from his reservations about any concep-
tion of sovereignty that granted a single state sole jurisdiction over any given
territory. He expressed grave doubts about what he referred to as “la gran
nacionalidad,” or the concept of “great nationality,” which for him implied a
large centralized government that held sway over a number of small nationali-
ties or communities with disparate if not competing interests. This form of
government was at once too ovcrbcaring and too narrow in its interests to
meet the needs of a mercantile center such as Panama—too overbearing in
the sense that great nations almost inevitably ignored local interests or subor-
dinated those interests to those of the central government, usually by force
rather than by consent of the governed; too narrow in that centralized gov-
ernments were too often tempted to privilege their own interests in ways that
diminished or detracted from the mission of an emporium such as Panama,
whose vitality depended precisely on its neutrality or its freedom from the
sovereign claims of any single government."!

As an alternative to the “great nationality,” Arosemena offered federal-

ism. Drawing inspiration from Alexis de Tocquevi]le’s Democracy in America,
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Arosemena attributed the strength of democracy in the United States in part
to the flourishing of local government on the community level. For Arose-
mena, a state might relinquish certain forms of sovereignty to a larger confed-
eration of states without losing other kinds of sovereignty. The political unit
that mattered most to Arosemena was what he referred to variously as “true
society,” “municipal power,” “the municipality,” and “the commune,” meaning
cities and other close-knit communities. At the core of federalism as articu-
lated by Arosemena was the belief that a given people’s capacity to exercise
self-rule would be strengthened, not weakened, by delegating certain aspects
of government, notably defense and diplomacy, to a larger alliance, or “great
nation.”"?

At the same time that El Estado Federal advocated for increased autonomy
for Panamanians from the central government in Bogota, the pamphlet called
for a centralization of power on the isthmus itself. Arosemena argued that the
individual provinces of the isthmus were too small to support stable govern-
ments and advocated for their consolidation with a capital in Panama City. He
was skeptical about whether governance of an international transit route was
consonant with popular democracy, and he raised the possibility that univer-
sal manhood suffrage might have to be replaced by a more limited definition
of citizcnship.13

Arosemena had first proposed his project for the transformation of Pan-
ama into a federal state to the Congress of New Granada in 1853, but its con-
sideration had been interrupted by a civil war that broke out the following
year. After the suppression of the revolt, he attempted once again, and this
time he achieved success as a senator in the Conservative-dominated Con-
gress of 1855, which approved the establishment of Panama as a federal or
semi-autonomous state within New Granada in May of 1855. The state’s first
constituent assembly, held in September of 1855, elected Justo Arosemena
himself as the state’s first chief executive. Francisco de Fabrega, a Conserva-
tive, was elected as vice governor.

Unfortunately, the problem of governmental penury that he had identi-
fied so eloquently in El Estado Federal de Panama only worsened after the cre-
ation of the federal state itself. Arosemena resigned shortly after his election
for reasons that are not entirely clear. His successor, Francisco de Fabrega,
found himself in what by April 1856 was an increasingly tenuous situation.
While fortunes may have crossed the isthmus on a regular basis, the new
state’s treasury was literally empty, as U.S. and other foreign companies flatly
refused new efforts by the state government to tax foreign ships in Panama-

nian ports. Fabrega found his government challenged by rural revolts inspired
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in part by the state’s efforts to transfer some of the burden of taxation to rural
peasants. With only a small police force and a handful of soldiers stationed in
Panama by the national government of New Granada, the state’s capacity to
rule was seriously undermined, as Fabrega repeatedly reminded officials of
the national government in Bogoté.14

On April 15, 1856, a conflict erupted in Panama City that involved hun-
dreds of travelers from the United States and thousands of people from Pana-
ma’s working-class suburbs. This violence had its origins in a fight over the
sale of a piece of watermelon, which triggered rumors that Panama was facing
an invasion from “filibusters”—the name given to independent adventurers
from the United States who sought to establish independent republics under
white rule in places such as Cuba, Mexico, and Central America in the 1850s.
By the next day, at least seventeen people lay dead, most of them travelers
from the United States, and the Panama Railroad Company’s station lay in
ruins. '

The U.S. government responded by sending diplomats to Bogota to nego-
tiate a claims treaty to provide compensation to the U.S. government and
U.S. citizens for lost lives and property. When the diplomats finally reached
Bogota toward the end of 1856, they carried with them a proposal for a treaty
that would have required New Granada to provide not only monetary com-
pensation but also significant concessions in terms of sovereignty. The United
States demanded the right to establish coaling stations in Panama for the refu-
eling of U.S. ships and also proposed the transformation of Panama City and
Colon into treaty ports similar to those created by the United States and the
imperial powers of Europe in China in the early 1840s. In a manner that re-
sembled ecarlier calls by Panamanians themselves to establish the transit route
as a neutral zone, U.S. diplomats argued that the transit zone should be ad-
ministered by a consortium of interested powers that would include New
Granada, the United States, Great Britain, and France. Unlike the “hanseatic”
solutions proposed by Panamanians, the U.S. vision of a treaty port offered
little voice for Panamanians themselves in the administration of this neutral
area.'

Following the violence of April 15, some Liberals in Bogota advocated re-
sistance to U.S. demands against New Granada and interpreted events in
Panama as a justification for a deeper commitment to federalism and even for
the re-establishment of Colombia, including not only New Granada, Venezu-
ela, and Ecuador but also Central America and other places in the Spanish-
speaking Americas such as the Dominican Republic. Others, particularly

Conservatives, interpreted the violence and its diplomatic denouement as a
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sign that New Granada would soon lose Panama to the United States through
what they perceived to be a combination of U.S. acquisitiveness and the feck-
lessness of Panamanian officials."”

Justo Arosemena was among the commentators to opine in print on the
future of sovereignty of Panama, in an article entitled “La cuestion americana
i su importancia,” which appeared in EI Neogranadino, a newspaper in Bogota,
in July of 1856."® What is perhaps most striking about Arosemena’s essay is his
argument for the reorganization of sovereignty not just in New Granada but
throughout the rest of the Americas. Rather than a defense of New Granada’s
right to exclusive control over its own national territory, Arosemena’s essay is
a call for an alternative to undivided national sovereignty in the form of a
“confederation,” or an alliance whose member states would retain autonomy
in most respects but sacrifice independence in others in order to mount a con-
certed resistance to foreign aggression.

Arosemena envisioned the conflict surrounding Panama as part of larger
struggle pitting the “Yankee Race” (raza yankee) against the “Latin Race” (raza
latina) in the Americas. Arosemena’s characterization of the Yankee Race re-
sembled in many ways the depictions of the Anglo Saxon race by U.S. expan-
sionists in the same period and suggests that he was familiar with the writings
of ideologues of U.S. empire such as James Buchanan, the Democratic politi-
cian and future president, and the journalist John L. O’Sullivan. Like these
advocates of Manifest Destiny, he regarded Anglo Saxons as inherently a con-
quering people, predisposed toward the domination of other races. But while
expansionists in the United States celebrated this characteristic, Arosemena
condemned it, denouncing Yankees as “highwaymen of nations” who had be-
come excessively materialistic and corrupted by the “invasive spirit of con-
quest.”"” Already distended after devouring Mexican territory, the United
States was further imperiled in Arosemena’s view by slavery. Arosemena saw the
existence of slavery as a clear contradiction of the democratic ideals that
the United States claimed to profess, and he predicted that struggle between the
northern and southern states over slavery’s legitimacy would soon splinter
the northern republic into warring factions.2°

While Arosemena saw the defining characteristics of latinos as an inheri-
tance of the past, he did not regard them as fixed in a biological or any other
sense. The key differences between latinos and Yankees existed in the realm of
temperament and governing institutions rather than skin color or other physi-
cal characteristics.”! According to Arosemena, latinos were less materialistic,
more chivalrous, and more spiritually inclined than Yankees. But while

spokesmen of U.S. expansion in this period tended to view such qualities as
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evidence of the decadence and even the femininity of the peoples living to the
south, Arosemena reclaimed these characteristics as masculine virtues, de-
claring the raza latina to be “the most noble and sentimental race.” Although
he acknowledged that the Latin peoples of the Americas were weak at pres-
ent, he argued that they would soon grow in strength thanks to their devotion
to the principles of “Democracy,” which in Arosemena’s usage entailed com-
mitments to federalism, free trade, and free labor.?

Arosemena’s calls for “Latin American” and “Hispanic American” unity
represented both a continuation and a departure from his earlier consider-
ation of sovereignty one year earlier, in El Estado Federal de Panamd. In the
carlier work, Arosemena had argued that increased autonomy for Panama and
other regions of the nation would actually strengthen the Republic of New
Granada. Now he applied a similar logic to the Americas as a whole, arguing
that the preservation of the Latin race could only be secured by a confedera-
tion that protected its member states’ political autonomy in most respects but
not where defense or military power was concerned.

Arosemena argued that recent acts of U.S. aggression in Central America
and New Granada had upset the “equilibrium of nations and races” in the
Americas.”® The integrity of Panama was thus a question of “Latin American
interest [interés latinoamericano].”** By appealing to “Latin American interest,”
Arosemena meant that the plight of Panama was vital for the future of all the
peoples of the “Spanish race” in the Americas, from the northern border of
Mexico to Argentina. The ultimate salvation for the “peoples of the Latin race
existing in America,” according to Arosemena, lay in the creation of what
Arosemena described as an “international confederation of all the Hispanic
American peoples.” The basis of this confederation would be a united “Co-
lombia,” by which he meant a reunited Gran Colombia (including present-day
Panama, Venezuela, Colombia, and Ecuador).?

Arosemena’s ideas of race and confederation shared much in common
with the writings of his contemporary Jos¢ Maria Torres Caicedo, a New
Granadan exiled in Paris whom the Uruguayan scholar Arturo Ardao has
identified as the originator of the term “América Latina” as a descriptor for the
region composed of Spain’s former colonial domains in the Americas. Arose-
mena’s and Torres Caicedo’s calls for a “confederation” echoed early notions of
political unity advanced by Simon Bolivar in the context of the Congress of
Panama of 1826.7° But while Bolivar was chiefly concerned with threats to
American sovereignty emanating from Europe, Torres Caicedo, like Fran-
cisco Bilbao and other advocates of Hispanic American unity in the mid-185os,

identified the greatest danger to Latin sovereignty in the Americas as the
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United States. Torres Caicedo’s articulation of the antagonism between
“Amcérica del Norte” and “América del Sud” also relied on an opposition be-
tween the “Saxon race” and a “Latin race” that owed more to theories of race
circulating in the 1850s than to Bolivar, including notions of Pan-Latin racial
unity similar to those advanced by Saint-Simonians in France such as Michel
Chevalier.?’

As was the case for Torres Caicedo, Arosemena perceived that the Latin
race of the Americas had no choice but to stand alone, with no assistance from
any place in Europe. A Liberal with anticlerical tendencies, Arosemena held a
dim view of the Catholic Church and the institution of monarchy, and thus he
regarded the Latin race of the Americas to be superior to its brethren in
Spain, who in his view had entered into decline due to religious and political
despotism. Spain and France were both too weak, in his view, to offer any real
assistance, while Great Britain seemed to him too self-interested to offer any
succor, at least in the short term.?®

Those who fell outside the bounds of Arosemena’s vision of “Latin Race”
included not only Yankees but also people in Panama whom Arosemena char-
acterized as negros advenidizos, “upstart blacks,” whom he blamed no less than
people from the United States for the violence of April 15. But while Torres
Caicedo had portrayed Panamanians as active combatants in the riot, Arose-
mena wrote as if the hijos del pais, “children of the country,” on April 15 were
mere bystanders caught between two warring parties: travelers from the
United States and passengers from the United States, and “a few of those black
upstarts, with origins in many countries, particularly the Antilles,” who con-
stituted “the corrupted scum that always accumulates in large cities or along
the great commercial routes.”?’

If West Indians of African descent were clearly excluded from Aroseme-
na’s dreams of Latin unity, the role of indigenous peoples and native people of
color in his vision of the future was less clear. He made no explicit reference to
either group in “La cuestion americana.” One year before, however, in El Estado
Federal de Panamd, he had written of indigenous peoples in Panama as if they had
ceased to exist after the Spanish conquest—a destruction he regarded as a lost
opportunity to educate native peoples to become responsible citizens. Also in
El Estado Federal, Arosemena had criticized the United States for its discrimina-
tion against people of color. By implication, then, people of indigenous and
African descent might form part of Arosemena’s Latin American polity, pro-
vided they were properly civilized. But neither they nor projects for their uplift
played significant roles either in Arosemena’s argument for Panamanian state-

hood in 1855 or in his call for Latin unity in the Americas in 1856.*
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Arosemena’s El Estado Federal had emerged in part out of his attempts to
grapple with the changes brought about by the increased participation of pop-
ular groups in electoral politics in Panama in the early 1850s, which was en-
abled by the establishment of universal manhood suffrage, the final abolition
of slavery, and other reforms legislated by Liberals in Bogota. So too did his
vision of a united Latin race, which might stand as a bulwark not only against
threats from without but also threats from within, specifically what he char-
acterized as “the scum” that had come to infest Panama City, composed as it
was of “upstart blacks from diverse nations.” At the same time, it was no ac-
cident that Arosemena defined the political entity he imagined as one in which
slavery could not be tolerated. Not only did Arosemena abhor slavery as a vio-
lation of liberty, but he also saw all too clearly how struggles over slavery in
the United States were tearing Latin America’s northern neighbor apart.’!

Arosemena’s hopes for the creation of a Latin American confederation
were ultimately disappointed, despite some preliminary diplomatic efforts to
form defensive alliances among Hispanic American republics in Washington,
D.C., and in Chile in 1856. But his writings, alongside those of Torres Caicedo,
Francisco Bilbao, and other advocates of Latin unity helped to introduce into
print a vision of “Latin America” as both a geographical and a political entity
that was distinct from other regions of the Americas—and from the United
States in particular. At the end of the nineteenth century, Jos¢ Marti of Cuba,
Jos¢ Enrique Rodo of Uruguay, and others would adapt the concept of
“Amcérica Latina” to protest the predations of U.S. companies and U.S. inter-
vention in places ranging from Cuba to Mexico to Central and South Amer-
ica.’?

The diplomatic controversy over the violence of April 15, 1856, was fi-
nally put to rest only after the U.S. Civil War, when Colombia agreed to pay
monetary restitution to the United States for lost lives and property. Despite
numerous tribulations, the Federal State of Panama persisted, with some al-
teration in name, until the creation of a new constitution in Colombia in
1886. The reassertion of national sovereignty under President Rafael Ntnez
after 1886 put an end to the federalization of sovereignty that began with the
creation of the Federal State of Panama itself in 1855. While mid-nineteenth-
century federalism has often been painted by historians of Colombia as an
obstacle or detour in Colombia’s trajectory toward national unification,
federalist projects such as those enunciated by Justo Arosemena are better
perceived as an ideological alternative to centralized national government.
In contrast to Nufiez’s vision of Colombia as a nation where sovereignty de-

rived from a single national source, Arosemena and other federalists had

30 | AIMS MCGUINNESS



viewed the “great nation” primarily as a vehicle formed to serve the inter-
ests of smaller sovereign states or “small nations.” The suppression of re-
gional autonomy after 1886 would contribute in part to the separation of
Panama from Colombia in 1903, as Panamanian advocates of independence
rebelled against the central government’s refusal to allow Panama a greater
voice in local government.33

Advocacy of Latin American unity as well as anti-imperialism have be-
come common key themes in nationalism more broadly in Latin America in
the present. After Panama’s separation from Colombia in 1903 and the cre-
ation of the Republic of Panama, Panamanian nationalists would celebrate
Justo Arosemena as the intellectual father of Panamanian nationalism and na-
tional independence. Yet Arosemena’s writings in the mid-185os indicate how
alternatives to self-contained nations were also explored by critics of U.S.
expansion in the mid-nineteenth century. Arosemena never doubted the le-
gitimacy of Panamanians’ claims for self-rule, but at least in the mid-185os, he
questioned whether the best way to support those claims was through a uni-
tary national sovereignty. Instead, he sought to fend off external and internal
threats to autonomy through federalism, or alliances among sovereign states.

Arosemena’s and other Panamanians’ harking back to the Hanseatic
League reveals how alternatives to “Westphalian” sovereignty persisted and
informed political thought in Latin America even after the beginning of the
so-called “national period” of Latin American history following the Wars of
Independence in the early nineteenth century. While the dream of Latin
American political unity remains unrealized, the idea of Latin America as a
distinct place on the globe has its origins in part in the search for a federalist
alternative to centralized national sovereignty. It was not the United States
alone that expanded in the mid-nineteenth century, even if the expansion of

Latin America took place primarily in the realm of political imagination.
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3
The Foreign and the Sovereign

Extraterritoria]ity in East Asia

DOUGLAS HOWLAND

The great powers of the West created the regime of extraterritoriality for
East Asia in the nineteenth century as a solution to two problems. First, the
great powers intended to secure equality and fairness for their own respective
citizens when they sojourned in the non-Christian lands of China and Japan.
Second, the great powers wanted to secure permanent residence for their
diplomats in those countries in order to protect the equality and fair treat-
ment of their citizens abroad. Extraterritoriality underscores the fact that as
national citizenship became portable, foreign jurisdictions—and the sover-
eignty that enforced them—became porous.

Extraterritoriality, however, created conditions for conflict among the
great powers over legal jurisdiction in a variety of criminal cases. This was
because the treaties that produced extraterritorial privileges compromised
the sovereignty of the signers of these treaties. On the one hand, extraterri-
torial privileges negated the sovereignty of the state granting them; on the
other hand, the state that claimed to possess such privileges could not fully
utilize them in extraterritorial spaces—for the bilateral treaties gave each
Western power extraterritorial jurisdiction over its own citizens and no oth-
ers in China and Japan. Jurisdiction over foreign criminals was not permit-
ted by these treaties. Hence, in depriving China and Japan of sovereignty and
jurisdiction over the criminal acts of foreigners committed in Chinese or
Japanese territory and in restricting the jurisdiction of Western powers over
foreign citizens, the great powers produced a zone of ambiguity—both an
absence of sovereignty and a confusion of legal jurisdiction. Extraterritorial-

ity thus undermined the very goals of equality and fairness that it was



intended to facilitate. If relations between the great powers, on the one
hand, and China and Japan on the other, attained some putative measure of
fairness and equality, relations among the great powers themselves were
threatened. In the set of legal cases discussed in this essay, that confusion was
not immediately resolved to the mutual satisfaction of Britain and the United
States." As we will see, the United States eventually made a unilateral asser-
tion of its sovereignty over all foreigners within U.S. territorial jurisdiction—
on all U.S. ships in extraterritorial waters.

Great Britain had attempted for nearly a century, beginning in the 1760s,
to secure diplomatic recognition from and an exchange of ambassadors with
China. This goal was ostensibly realized with the Treaty of Nanjing that set-
tled the first Opium War in 1842 (and its important supplement, the Treaty of
the Bogue, 1843), but the Chinese procrastinated implementation of the trea-
ties, so it was only after the second Opium War in 1860 that China was forced
to tolerate foreign embassies in the capital of Beijing, foreign settlement of the
treaty ports, and so on, all under conditions of extraterritoriality. Because
China was a non-Christian land and its laws were thus deemed semi-civilized
at best, foreigners were exempt from Chinese laws in Chinese territorial wa-
ters and on Chinese territory. Instead, foreign powers had legal authority over
their respective citizens in China, and this authority was exercised by the for-
eign consul—hence the alternative expression “consular jurisdiction” used for
extraterritoriality.

Coincident with the second Opium War in China, the United States se-
cured the first similarly unequal treaty with Japan, and the other great powers
followed suit. Because of the “most favored nation” clause included in these
treaties, any foreign power could claim the same privilege vis-a-vis China or
Japan that had been already granted to any other foreign power. It was this
generalization of privileges that afforded the fact of extraterritoriality its ap-
pearance as a system. Hence we find in the secondary literature such expres-
sions as “the treaty port system” and “the system of extra‘cerritoriality.”2

The legal cases at issue in this essay concern what some of those involved
therein described as the problem of “mixed” or “concurrent jurisdictions,” or
what Lauren Benton and other scholars have analyzed as “legal pluralism.”
Both of these labels suggest that multiple codes of law were applicable to some
particular case or that two or more jurisdictions applied in such a case. So for
example, in the cases at issue in this essay, which concern sailors whose na-
tionality differed from that of the ship to which they were attached, one might
argue that the offending sailor fell under both the jurisdiction of his own con-

sul and that of the ship’s consul. However, part of my purpose here is to indi-
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cate the contrary—that the problem in these cases was the absence of a clear
authority, so that no jurisdiction clearly applied until one or another consul
asserted jurisdiction by taking sovereign action over the case. As Amnon Ru-
binstein has noted, sovereignty precedes justiciability.* That is, what strikes
Benton and other scholars, as well as some of the participants in these legal
cases, as multiple and overlapping possibilities seems to me, rather, a situation
of confusion and absence of sovereignty that demanded action. Certainly, of-
ficials of the United States acted in this spirit.

To put the point in another light, the cases at issue here correspond most
closely to what legal scholars have analyzed as “want of jurisdiction”—although
no one advising the British and American governments at the time used such
an expression. “Want of jurisdiction” is generally determined ex post facto,
for it denotes action taken beyond what the law allows and is thus “regarded as
a usurpation of power unwarranted by law.” In view of such a determination,
it is pertinent that British and American treaties with China and Japan did not
specify that British and U.S. consuls had authority over foreign nationals at-
tached to their respective national ships, nor did the treaties specify the sov-
ereign territoriality of British and U.S. ships docked in Chinese and Japanese
ports. So when British and U.S. consuls took deliberate actions outside of
their specific jurisdictions, they may very well have erred in the manner
judged “want of jurisdiction,” but such legal charges were not made at the
time. Instead, the U.S. consul asserted U.S. sovereignty over all persons on
U.S. ships and thereby asserted U.S. jurisdiction in criminal cases concerning

personnel on U.S. ships.

The Sailor Whose Nationality Differs from That of His Ship

Within a decade of the creation of the regime of extraterritoriality in Japan
and its practice in China, a sufficient number of problem cases had come to
the attention of British and American consuls in Japan and China to motivate
some of them to seek—in consultation with authorities back home—a stand-
ing principle and procedure that might guide the prosecution of future similar
cases. Three such cases illustrate well the confusions created by extraterrito-
riality, for the British and American authorities reached different conclusions
in evaluating the cases. Of the three, the earliest was the Stindstrom case in
1868. Stindstrom, a Swedish sailor on the muster-roll of a British ship an-
chored in Chinese waters, had assaulted and wounded a fellow sailor on board
the ship. The Swedish consul declined jurisdiction, so the British consul

claimed jurisdiction under the Merchant Shipping Acts and sent Stindstrom to
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Hong Kong for trial. A Mr. Reilly at the British consulate in Shanghai, in re-
viewing the appearance of a number of cases like this, acknowledged that (a)
the Chinese had waived jurisdiction in granting extraterritorial privileges to
foreigners in China, and (b) if the offending sailor had been American or Ger-
man, those respective consuls would have exercised jurisdiction. Hence, he
wondered what principle of action should be followed in future.®

Second was the McCondville case in 1874. Peter McCondville was a Brit-
ish subject serving on board a U.S. warship, the Lackawanna. He was arrested
by Japanese authorities for assaulting a Frenchman in Japan and turned over to
U.S. authorities. When the U.S. consul learned that McCondville was a Brit-
ish subject, he turned him over to the British court in Kanagawa, which fined
McCondyille a substantial sum in lieu of serving time in jail. Subsequently,
McCondyville’s American captain, McCauley, complained that only he or the
American consul had jurisdiction over McCondyville and that British authori-
ties had no jurisdiction in the case and no grounds for imposing any punish-
ment upon McCondville. McCauley’s demand that the fine be returned to
McCondville guaranteed that discussion of the issue reached the highest au-
thorities in the U.S. and British governments.7

The third case was that of John Martin Ross in 1880. Ross, a British sea-
man on a U.S. vessel, the Bullion, at anchor in Yokohama, murdered the sec-
ond mate on board the ship. He was brought for trial before the U.S.
consul-general. Ross objected to the U.S. assertion of jurisdiction but was
overruled; he was found guilty and sentenced to death, a sentence eventually
commuted by President R. B. Hayes to life imprisonment in Albany, New
York. The British acting consul-general in Kanagawa, a Mr. Dohman, for-
mally requested the release of Ross to him, but his request was rejected on the
grounds that the United States had jurisdiction in the case. Eventually, Ross’s
appeal would make its way to the U.S. Supreme Court.®

The problem in all three of these cases arose from the fact that Chinese
and Japanese local jurisdictions had been suspended by the regime of extra-
territoriality. Under the circumstances usual among sovereign states, the
captain of a ship has authority over the ship and all those on board the ship
while on the high seas, for the ship is understood to be an extension of the
sovereign territory of the country in which it is registered. Once a ship enters
the territorial waters of another country, however, it is under the jurisdiction
of that country. The understanding that one encounters repeatedly in
nineteenth-century literature is that infractions of rules concerning the man-
agement of the ship—such as a sailor’s drunkenness or tardiness in returning

from a leave upon shore—are to be handled by the captain of the ship. But all
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so-called serious crimes against either the local laws or the laws correspond-
ing to the nationality of the ship are to be handled by the local authorities.
Although this latter point was debated among the great powers, the fact re-
mained that the regime of extraterritoriality suspended the jurisdiction of
local authorities. Chinese and Japanese policemen could, of course, intervene
in the criminal activities of foreigners in China and Japan respectively, but
they were bound by their treaties with those foreign countries to turn offend-
ers over to the jurisdiction of their respective consuls.’

But what to do with sailors whose nationality differed from that of the
ship to which they were attached? This was the crux of the difficulty in the
Siindstrom, McCondyville, and Ross cases. The U.S. treaty with Japan granted
the U.S. consul jurisdiction over U.S. citizens in Japan and no one else. Like-
wise, the British treaty with Japan granted the British consul jurisdiction over
British subjects and no one else. That the British consul took control of a
Swedish sailor seemed a breach of proper procedure, as did the U.S. consul’s
exercise of authority over a British sailor. Discussions over the issues, in the
attempt to reach some common understanding and procedure, moved from
unsatisfactory appeals to custom, to uncertain efforts to reground legal claims
to consular jurisdiction, to eventually a unilateral position on the part of the

United States. Let us examine these in turn.

Custom and Practice (1868—1875)

In addressing the issues generated by the Siindstrom and analogous cases, Sir
Edmund Hornby, Chief Judge of Her Majesty’s Supreme Court in Shanghai,
appealed to custom. He noted that “it has . . . always been usual for the Con-
sul of the nationality of the vessel to assume and exercise a jurisdiction over
all the members of the ship’s crew, even in the case of an offence committed
on the shore.”!° Hornby supported his assertion by noting, first, that no for-
eign consul had ever complained to his court about any infringement of juris-
diction; and second, insofar as a British ship had brought the offender to China
and thus the Chinese rightly look “to British authority to take cognizance of
and punish any infraction of law,” his court ought to take action so as to fore-
stall Chinese complaints about any foreign evasions of responsibility or fail-

ures of justice.11

Unfortunately, as the ensuing discussion brought out,
Hornby’s representation did not reflect a consensus on usual practice, for the
Americans turned to French custom in speaking of usual practice. Typically,
the French looked to the consul of the offender; in their view, the important

detail was not the place of the offence but the nationality of the offender.
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Ultimately, the temporary solution proposed was something like a gentle-
man’s agreement among consuls that approached French custom: to defer to
the consul of the offender.

But Hornby was also engaged in an argument of fine distinctions with
the U.S. consul-general in Shanghai, George F. Seward, who had initially
begged the question with a preemptive circular in which he had outlined his
practice and his justification thereof. Seward boldly asserted authority over all
persons belonging to U.S. vessels, both aboard and on shore, with the curious
exception of those who, in a Christian port, “would be taken by the authori-
ties of that country and not by the Consular Representative of our country.”"?
Clearly, Seward was attempting to synthesize a new norm for the extraterri-
torial regime and, at the same time, accommodate the usual practice of na-
tional jurisdiction over crimes committed on one’s own sovereign territory.13
As American officials would subsequently admit, if an American ship were
within British territorial waters and an American sailor committed a crime
therein, British authorities would have jurisdiction over the matter. In that
regard, Seward’s argument appeared more nuanced than that of Hornby—if
Hornby claimed authority over all crew members on board and on shore,
Seward’s exception confirmed the agreement among the great powers up-
holding national sovereignty over their respective national territorial waters.
And in fact, when the Law Officers of the Crown reviewed the case on behalf
of Hornby and the Foreign Office, they agreed with Seward’s nuanced posi-
tion, noting that Hornby’s stated practice on shore could be rightly challenged
by the consul of the offender."*

Nonetheless, Seward introduced two points of law, the accuracy of which
British officials questioned. First, Seward justified his broad authority as U.S.
consul as a combination of “consular authority” and “judicial authority.” On
one hand, he contended that his “consular authority” was derived from inter-
national law and was based on territorial principles, by which he meant that
within the body of international law accepted by the family of nations, he had
authority over all U.S. ships and personnel on those ships, insofar as U.S.
property and possessions represent an extension of U.S. sovereign territory,
of which he is representative in foreign lands. But this was a grandiose and
inaccurate interpretation of “consular authority” under international law. On
the other hand, Seward contended that his “judicial authority” was derived
from U.S. treaties with China and was based on the principle of extraterrito-
riality, by which he meant that the treaties granted him judicial authority over
U.S. citizens in Chinese territorial waters and on Chinese territory, insofar as

China had agreed to the extraterritorial privileges claimed by the United
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States by virtue of its treaties with China. This, by contrast, was an accurate
description of his consular authority.]5

Many nineteenth-century authorities on international law agreed that the
rights, privileges, and powers of consuls in the nineteenth century—and spe-
cifically the powers of consular jurisdiction—were based primarily upon in-
ternational and bilateral treaties. If Grotius, for example, argued in the
seventeenth century that natural law (from which he derived the law of na-
tions) included a sovereign’s right to legation as well as the inviolability of a
sovereign’s ambassador (and his entourage and property), such rights regard-
ing ambassadors were still acknowledged as principles of the law of nations in
the nineteenth century. But a consul is not an ambassador. His primary pur-
pose as a commercial agent was to facilitate international trade and to protect
and police his nation’s community of merchants in foreign places, and he de-
rived his powers solely from treaties that granted him privileges under condi-
tions of extraterritoriality.16

To complicate matters further, Seward asserted a second point of law
that, by its boldness, both surprised British legal experts and, for the next de-
cade, drove the debate over these questions of extraterritorial jurisdiction.
He insisted that U.S. practice was to treat all persons on board U.S. ships as
American citizens, subject to the laws of the U.S. He admitted that this policy
was a direct response to the British practice of impressing seamen on Ameri-
can ships earlier in the century, which had caused such animosity between the
two countries.!” Yet he softened his position somewhat by acknowledging the
presence of a “natural sentiment” that has “led the officer concerned on behalf
of the ship to waive jurisdiction in favour of the proper Consul of the of-
fender.”"® This was, in fact, what passed for usual practice from the French
point of view, and the Law Officers of the Crown again approved Seward’s
position over that of Hornby.19

But Hornby’s bringing this set of issues to the attention of the British For-
eign Office created widespread concern in the British government and pro-
duced a pointed debate between the Law Officers of the Crown and the Board
of Trade. Rather than criticize the American position—since the United
States was not a party to the Stindstrom case—the British evaluated the basis
of their own jurisdiction in cases like those at issue here. Hornby wrote to the
Foreign Office insisting on his original position and disagreeing with
Seward—that he would assert jurisdiction over all members of a British ves-
sel, even in a Christian port, lest he or any British official risk the danger of
foreign sailors on British ships going untried and unpunished, and thereby

subvert justice or jeopardize relations with foreign treaty partners.20 To
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everyone’s surprise, the Law Officers of the Crown confirmed Hornby’s
worst fear, arguing that as the law and treaties currently stood, British con-
suls have no authority over foreigners on British ships, since a man enrolled on
a British ship submits only to the ship and does not thereby become a British
subject and is not answerable to British criminal law.?'

Aghast, the Board of Trade warned that such an opinion threatened to
undermine the standing practice and well-being of the British merchant ma-
rine, which employed many non-British sailors. They reiterated the standing
point of international law—that on the high seas, all aboard a ship are subject
to the law of the vessel’s nationality—and reinterpreted the conditions pro-
duced by extraterritoriality in a novel fashion. The Board of Trade argued that
in another country’s territorial waters, where rightful local jurisdiction has
been suspended by extraterritorial privileges, each nation is free to exercise
its own jurisdiction as though the ship were still on the high seas; after all, in
the absence of a treaty, both English and Chinese courts could claim jurisdic-
tion. Since the treaty waived Chinese jurisdiction, that of English courts re-
mains intact.’? But the Law Officers insisted: neither the treaty nor the
Orders in Council nor any extant law granted the British consul any authority
over foreigners in Chinese territory. Until the enactment of a new law that
granted those powers, the Law Officers advised the Foreign Office to instruct
Hornby and his fellow consuls to proceed as they had been doing, but to defer
to the consul of the offender should that consul protest.”?

Legal Claims to Consular Jurisdiction (1875-1879)

The subsequent McCondville case thus tested both the British and American
positions and forced each party to reconsider its claims to jurisdiction. In one
respect, the McCondville case presented a very specific question of jurisdic-
tion, since McCondville’s offense had been committed ashore. Given the
Foreign Office’s decision in the China cases, one might have anticipated that
the treatment of McCondville would have been satisfactory to all parties, for
the consul of the offender—in this case, McCondville was British—did take
precedence before that of his ship—in this case, the U.S. consul. The U.S.
consul-general in Yokohama deferred to his British counterpart.

But the vessel in this case was a U.S. naval vessel, a fact that begins to
explain the initially surprising reversal of positions. John Bingham, the U.S.
Minister to Japan, criticized his consul for shirking his responsibility and
passing McCondville on to the British court. Very much like Hornby in the

Stindstrom case, Bingham insisted that all seamen on U.S. ships are under
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U.S. jurisdiction, even on shore; his point, the British noted well, was meant
to include seamen on both national and merchant vessels. Bingham argued
that all U.S. seamen owe allegiance to the United States “and are therefore
subject while serving on board United States’ ships to United States’ jurisdic-

tion when on shore in Japan.”24

Judge Goodwin of Her Majesty’s Court in
Kanagawa, who had fined McCondville, defended his decision by arguing that
a British subject does not become an American citizen merely by serving on
board an American ship; rather, such a seaman has only a “temporary domi-
cile” upon American soil, which entitles him to the protection of American
authorities when on board the ship but which ceases as soon as he leaves the
ship. When on shore, he is subject to local authorities, which, in the case of
extraterritorial privileges, rightly reverts to his national consul.”” Ultimately,
U.S. Secretary of State Hamilton Fish would defend Bingham’s position as
U.S. policy generally; but just as Seward had acknowledged in the earlier
China cases, Fish reassured British Ambassador to the U.S. Thornton that this
policy did not apply to U.S. vessels in British territory, where certainly the
British had jurisdiction for offences committed on shore.”®

It is worth pausing for a moment to consider the difference between the
U.S. claim of the “temporary allegiance” of seamen and the British claim of
“temporary domicile,” particularly since the British Foreign Office would
eventually agree with U.S. officials that “temporary allegiance” is a better le-
gal position.”” When Goodwin raised the point of domicile, he invoked the
rights of nationality and citizenship, especially as they affect marriage, prop-
erty, and inheritance. Such issues of long duration seemed inappropriate in
the context of itinerant secamen and sailing vessels.? By contrast, the U.S.
claim of “allegiance,” which eventually informed the unilateral position of the
United States in the Ross case, referred, on the one hand, to the grave con-
flicts between the United States and Britain leading to the War of 1812, and
on the other hand, to an ancient point of common law grounded in the En-
glish monarchy, viz., the unwritten bond that tied a subject to his sovereign—
that is, the duties of residence and service that a subject gave to his king in
return for the latter’s protection. Such a principle, described variously as
“perpetual,” “indelible,” “indissoluble,” or “inalienable allegiance,” had been
used to justify the lifelong obligation of every British subject to render mili-
tary service to the crown. And it was this principle that had informed the
British impressment of British subjects into the British navy as they were
seized from foreign—especially U.S.—ships. British authorities maintained,
on the ground of perpetual allegiance, that the British crown was not obliged

to acknowledge changes of citizenship for British subjects (procedures of
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naturalization in foreign states remained an international problem character-
ized by wide variation in the nineteenth century).” By contrast, the United
States acknowledged British claims over British subjects within British terri-
tory but insisted upon U.S. territorial jurisdiction over its own ships, which
could not be violated on the high seas (except where international law justified
such intrusions for violations of neutrality in times of war).’* But as one au-
thority pointed out in the 1890s, practically nothing remained of allegiance,
its having been replaced by statutory obedience to Acts of Parliament.’!

In keeping with the principles that the United States had asserted in its
conflicts with Britain between 1790 and 1812, the United States honored each
country’s territorial jurisdiction over its own ships while on the high seas and
asserted the right of protection over all persons on board its ships. As Secre-
tary of State James G. Blaine would argue subsequently in the Ross case, a
seaman in the service of a U.S. vessel “assumes a temporary allegiance to the
flag under which he serves, and in return for the protection afforded him be-
comes subject to the laws by which that nation in the exercise of an unques-
tioned authority governs its ships and seamen.” Just as the treaty with Japan
has granted the United States the privilege to enforce its laws in Japan, so too
U.S. law governs U.S. ships around the globe.32

In response to these claims, the British moved closer to the U.S. posi-
tion. Again, the Law Officers of the Crown urged the passage of legislation
that would permit both British jurisdiction over foreign sailors on British
ships and U.S. jurisdiction over British sailors on U.S. ships. As a tempo-
rary and expedient measure, in July 1875 they advised the Foreign Office
and the Secretary of the Admiralty not to interfere with British subjects
serving on U.S. or other foreign warships “upon the principle that having
taken service with a foreign State they are for the time being under the pro-
tection of such foreign State, and not that of Her Majesty’s Government.”*
As far as national vessels of war were concerned, the British acquiesced in
the American position.

At the same time, British authorities began a pair of efforts to create leg-
islation so as to better ground British jurisdiction in cases like that of Stind-
strom and McCondyville. One effort, sponsored by the Foreign Office, was
the drafting of an Order in Council 1879 that was intended to give the British
consul in China, among other powers, authority over foreign sailors attached
to British vessels when they are ashore in China. But this piece of legislation
was not accepted, apparently because of the controversial range of new pow-
ers it would have granted to consuls. One of these, for example, would have

given consuls the power to coercively enforce a fine payable by a British sub-
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ject and imposed by Chinese authorities for goods confiscated from British
ships. Hence, the effort to create new legislation was delayed as revisions
were proposed and negotiations ensued; these would eventually result in the
successful Order in Council 1881, which did grant British consuls in China
and Japan broad authority over foreign sailors and law-making powers in the
event of new developments that required laws unforeseen by the Order in
Council .2*

Meanwhile, a second effort to improve legislation, spearheaded by British
Ambassador to China Thomas Wade, was undertaken in October 1879 on the
part of a “Committee on Judicial Questions,” which consisted of the consuls
of most of the Western powers in China. The committee attempted to resolve
a number of jurisdictional confusions by way of a reform of the Mixed Court
in Shanghai, one original motive for which had been the management of
crimes between different nationals under conditions of extraterritoriality.35
Wade and other diplomats imagined that the Mixed Court in Shanghai might
provide a venue for resolution of cases like those of Siindstrom and McCond-
ville.3® But before the Mixed Court in Shanghai could be enlisted as an insti-
tutional venue for resolving these Western legal problems that arose from
extraterritorial privileges, the longstanding problems of Chinese participa-
tion in the Mixed Court required some resolution—including the bureau-
cratic ranking of the Chinese magistrate so low as to render him ineffective,
the insufficient Chinese funding for the work of the court, and so on.’” At
best, the committee simply reiterated longstanding advice for reform to the
Chinese government; meanwhile, optimism for their efforts was challenged
by U.S. Consul-general Seward, who noted that the U.S. treaty with China
gave U.S. citizens complete and absolute extraterritoriality in criminal mat-
ters; moreover, it did not authorize American participation in mixed cases or
the Mixed Court.’® Although he subsequently urged the U.S. government to
support the committee’s measures, British and American procedures still

seemed at Cross-purposes. 39

Unilateral Action in the Ross Case (1880—189r)

The Ross Case of murder represented, then, the efforts of the United States
to extend to seamen in the service of the U.S. merchant marine the under-
standing reached with Britain in 1875 regarding seamen in the service of the
U.S. navy. Although it seemed outrageous to Ross and British authorities in
Japan that the fact of Ross’s British citizenship was dismissed out of hand, the

United States was determined as a matter of principle to assert jurisdiction
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over foreign seamen like Ross. To U.S. officials, it was not only a question of
maintaining control over seamen in the service of the United States but also,
much as Hornby had argued earlier in the Siindstrom case, a matter of honor-
ing its treaty commitment to Japan to assist in the maintenance of law and
justice in Japanese territory. In the end, U.S. jurisdiction rested on the unilat-
eral pronouncement of a U.S. doctrine that asserted authority over all seamen
in service on U.S. ships.

British arguments in the case returned repeatedly to the provisions of the
U.S. treaty with Japan—that it granted the United States jurisdiction over
only U.S. citizens in Japan and that, again, a seaman does not become a U.S.
citizen merely by serving on one of its ships. Hence, the United States sup-
plied a series of arguments for its position, summarized initially by Secretary
of State Blaine. First of these was a point well taken. Blaine pointed out that,
because nationality was the test of jurisdiction, only the United States was in
a position to determine the nationality of an offender. If an offender denied his
nationality, a U.S. judge would have to undertake a preliminary hearing and
pass judgment on the question. Moreover, only a U.S. consul has authority to
arrest offenders on U.S. ships, since it is an extension of U.S. territory;
hence, Britain could only become involved in the case—Iet alone assert
jurisdiction—with the assistance of the United States.*

The strongest of Blaine’s arguments was the matter of “temporary alle-
giance” quoted above, for it was this pronouncement of U.S. policy that was
reproduced in both the Supreme Court decision against Ross’s appeal and the
modified regulations of the State Department that established Blaine’s argu-
ment as U.S. doctrine. In essence, Blaine read the 1858 U.S. treaty with Ja-
pan in such a way as to take advantage of its ambiguity—the treaty specifies
not “American citizens” but “Americans”—Americans who commit crimes in

Japan are under U.S. consular jurisdiction. He wrote:

If .. . the government of the United States has by treaty stipulation
with Japan acquired the privilege of administering its own laws upon its
own vessels and in relation to its own seamen in Japanese territory, then
every American vessel and every seaman of its crew are subject to the
jurisdiction which by such treaty has been transferred to the govern-
ment of the United States.*!

Blaine acknowledged that the question of jurisdiction would be quite different

if Ross had been a passenger or had been a civilian in Yokohama who had come

on board temporarily and then committed the murder.
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But . . . he was part of the crew, a duly enrolled seaman under American
laws, enjoying the protection of this government to such an extent that he
could have been protected from arrest by the British authorities; and his
subjection to the laws of the United States cannot be avoided just at the
moment that it suits his convenience to allege foreign citizenship. The law
which he violated was the law made by the United States for the govern-
ment of United States vessels; the person murdered was one of his own
superior officers whom he had bound himself to respect and obey, and it is
difficult to see by what authority the British government can assume the

duty or claim the right to vindicate that law or protect that officer.*”?

Blaine insisted that the mercantile service is as national a service as the na-
tional navy, and thus it was instructing its consular and diplomatic officers in
the East on the terms of this new doctrine: “In China and Japan the judicial
authority of the consuls of the United States will be considered as extending
over all persons duly shipped and enrolled upon the articles of any merchant
vessel of the United States, whatever be the nationality of such person.””

The British response to this unilateral doctrine was particular to the fact
of extraterritoriality. Even though British precedents under the Merchant
Shipping Act allowed for British jurisdiction over foreign seamen on British
ships in foreign ports, the condition of extraterritoriality made a novelty of
the Ross case.** Accordingly, some officials continued to question the grounds
of U.S. jurisdiction. An opinion written within the Foreign Office in 1881
noted that British law does not allow such an assertion of jurisdiction. For the
British consul in Japan or a British court in Japan to exercise authority over
someone other than a British citizen would require some law that effectively
treated every seaman on board a British ship as a British subject. In the opin-
ion of this unidentified writer, one of three possibilities was required: the
concession of China through some new treaty arrangement; the assent of the
consul or government of the offender’s nation; or an Order in Council under
the Foreign Jurisdiction Acts.*> Given that the Law Officers of the Crown had
concluded in the McCondville case that an informal agreement with the
United States would be insufficient, the Order in Council 1881 accordingly
asserted British authority over all British subjects on British, Chinese, or
Japanese vessels and it gave the British ministers in China and Japan the power
to create regulations allowing for joint actions with foreign powers in cases
concerning joint jurisdiction. U.S. minister to Japan Bingham saw the latter
power as an attempt to undermine the U.S. position and urged his govern-

ment to reject any such overture for a joint project.46
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Accordingly, we find in 1883 another unsigned memorandum in the For-
eign Office, which urges the Foreign Secretary to pursue the U.S. govern-
ment regarding its legal grounds for jurisdiction over seamen on U.S. ships.
At the same time, the memorandum raises the possibility that one or another
government might invoke the most-favored-nation clause in order to rely on
articles in other powers’ treaties with Japan or China—mnot only as a way by
which the United States might justify its jurisdiction but also as a possible
means for Britain to alter its practices.*’ Indeed, we find the clerk of the U.S.
consulate in Kanagawa in 1886, G. H. Scidmore, invoking the 1869 Austro-
Hungarian treaty with Japan as an attempt to strengthen U.S. claims of juris-
diction over foreigners in Japan. Scidmore noted that according to that treaty,
crimes committed by Austro-Hungarian citizens against Japanese or other
foreigners in Japan were to be tried by Austro-Hungarian authorities accord-
ing to Austro-Hungarian law.*® This argument, tenuous at best, did not gain
significant notice and was not reiterated by the U.S. State Department. As the
writer of the 1883 memo in the Foreign Office noted, the value of such argu-
ments was doubtful.

Hence, British authorities acquiesced in the American position. Eventu-
ally, each government asserted its complete and exclusive authority over all
personnel on its respective ships, regardless of the nationality of the persons

in question. National sovereignty trumped foreign citizenship.

Conclusions

As it was, the U.S. government reiterated the Board of Trade’s argument in
reaction to the Siindstrom case: under conditions of extraterritoriality, where
local jurisdiction has been ceded by treaty to another state, it is as though a
ship is still on the high seas as an extension of national territory and subject to
the jurisdiction of the closest national court.* Or, as authorities such as Sir
Edmund Hornby and Henry Wheaton had argued, the issue is essentially that
of territory. The integrity of national sovereignty over national territory vali-
dates the authority of a captain over all persons on his ship.

But to understand the resolution of this confusion within the extraterrito-
rial regime as the continuity of a U.S. position on sovereign territory is to ig-
nore the profound alteration in its practice. Raised first as a defense against
British imperialist violations of U.S. ships, the doctrine was, in Japan and
China, raised to justify sovereign intervention into customary practices, how-
ever poorly understood. The United States, to put it simply, had begun to assert

its will to prevail. And this was in large measure because, as an unidentified of-
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ficial in the Foreign Office noted in reflecting on the Ross case, “the extraterri-
torial system has difficulties.”° Indeed, circulating in and around these legal
cases in the latter third of the century were a number of inventive legal analyses
that sought to justify the grounds of national action under conditions of extra-
territoriality. Hornby’s appeal to custom, Seward’s peculiar invention of judicial
authority, and the Law Officers’ strict reading of the law—even if it disabled
British consular action—were all attempts to find justifications for action in the
extraterritorial zone of ambiguity.

As both F. T. Piggott and F. C. Jones noted decades ago, the “system of
extraterritoriality” as such assumed a coincidence of territories and subjects
on the part of those sovereigns granting and receiving extraterritorial privi-
leges.” " But as these cases of sailors whose nationality differs from that of their
ships demonstrate and this essay has argued, such an assumption was imper-
fect and such systematism was not forthcoming. A number of legal scholars at
the turn of the twentieth century stepped in to undertake a defense of the
system, just as Japanese demands for treaty revision threatened to overturn
the system. For it was clear by 1890 that unless the Western powers compro-
mised with Japanese demands, urged onward by irate popular demonstrations
in the streets of Tokyo, Japan could very well unilaterally abrogate all its trea-
ties with foreign powers. Thus Frank E. Hinckley, for example, painstakingly
explained the transition from the earlier system of reciprocal capitulations
(contracted largely with the Ottoman Porte) to the present system of nonre-
ciprocal treaty privileges and acknowledged that the system was fraught with
conflicts of overlapping jurisdictions—such as those discussed in this essay.
He implicitly pointed to a solution: an end to practices of consular jurisdic-
tion.>? By comparison, William Edward Hall constructed an elaborate argu-
ment contrasting the comity of shared interests and the right to protect one’s
own citizens as contending justifications for extraterritoriality.53 His advo-
cacy of protection recalled U.S. Secretary of State Blaine’s arguments in the
Ross case; and indeed, Britain would eventually assume the U.S. position in
its own affairs, in the name of protecting its national merchant marine and
personnel on those ships.**

But U.S. doctrine did in fact sidestep the treaty relations contracted with
China and Japan in order to engage instead the arena of international law and
the “state of nature” that it assumed. Unlike the approach of British authori-
ties, with their strictly legal construction of jurisdiction, U.S. authorities
were willing to invent doctrine that leaped toward a practical solution. In that
regard, U.S. practice mimicked the to and fro that characterized the develop-

ment of international law in the nineteenth century. If some diplomats and
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scholars like Henry Wheaton were working to normalize international law
and to give its practice the binding character of treaties, practice among sov-
ereign states such as the United States tended always to stumble upon what
were seen as exceptional circumstances and thus to assert national preroga-
tives. If, under conditions of extraterritoriality, a number of consuls had by
1875 agreed to follow French custom and look to the nationality of the of-
fender, the United States unilaterally broke with that practice and asserted its
own jurisdiction by virtue of its sovereign authority. Rather than act as though
the ship were in local waters, the United States unilaterally acted as though
the ship were on high seas.

Two concluding points may be raised. One tentative way to understand
this state of affairs is the analysis of Carl Schmitt, who argued that to treat
sovereignty as an abstract concept was to commit oneself to arguing against
concrete applications of the concept. That is, to invest with sovereignty the
signers of a treaty that granted to one party extraterritorial privileges was to
invest both parties with a sovereignty wholly abstract insofar as each was
deemed the highest power in its respective state. As the regime of extrater-
ritoriality demonstrated, this was simply not true. Extraterritorial privileges
negated the sovereignty of the state that granted them and could not fully
accrue to the state that claimed to possess them. Actual circumstances ex-
ceeded the possibilities imagined by written treaties. As Schmitt understood
the concept, sovereignty was characterized by a problematic connection be-
tween actual power and the legally highest power.”> The legally highest
power was that formulaic and abstract sovereignty which contracted treaties;
actual power emerged in the authoritative actions of real persons in ambigu-
ous situations. When U.S. Consul-general van Buren asserted jurisdiction
over John Martin Ross and dismissed both Ross’s and the British consul’s
protests, he performed what Schmitt would call a sovereign act—an au-
thoritative decision of utmost importance because it intended to establish
normative behaviors.

And second, what we witness in the Ross case is the degree to which ter-
ritory had become the material form of the American nation. From a situation
of porous borders and ambiguous frontiers, true of both the medieval king-
dom and the nineteenth-century regime of extraterritoriality, the United
States sought, from the 1860s to the 1890s, to solidify both the sovereignty of
its territory and to impose a national law supreme for all those within its ter-
ritory.”® That this was a deliberate attempt to produce a new norm for the
extraterritorial regime is clear from the duplicity of U.S. practice. While

U.S. doctrine asserted U.S. sovereignty and jurisdiction over all ships and
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personnel in extraterritorial waters, U.S. officials repeatedly reassured Brit-
ish officials that in British waters, Britain, of course, had jurisdiction over
U.S. ships.

Ultimately, all parties were committed to some resolution of the ambi-
guities of “mixed” or “plural” jurisdictions under the regime of extraterritori-
ality. From the perspective of the United States, efforts to naturalize the
space of the nation required the supervision of U.S. citizens, subject peoples,
and foreigners enrolled on U.S. ships. By virtue of their location within U.S.
sovereign territory, they were obliged as Americans to honor American law
and remain subject to American jurisdiction. U.S. doctrine established that
henceforth, in Chinese and Japanese waters, U.S. consuls claimed jurisdiction
over all persons aboard U.S. ships. From the perspective of Japan and China,
resolution would only occur when the great powers renounced extraterritori-
ality, and this was the goal toward which Japanese and Chinese legal and judi-

cial reforms remained fiercely committed.
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4

Wilsonian Sovereignty in the Middle East
The King-Crane Commission Report of 1919

LEONARD V. SMITH

World War I began in 1914 as a conflict among Europeans, a confrontation
familiar in kind if not in degree to previous European wars. But it concluded,
or at least ceased in certain European theaters, in American president Wood-
row Wilson’s attempt to make “world peace” through the reconfiguration of
sovereignty on a global scale. As A. ]. P. Taylor once put it: “This was a strange

"I The German declaration of unrestricted submarine

way for the war to end.
warfare in 1917 seriously infringed upon American economic sovereignty,
rather more so than had the British naval blockade of the Central Powers. Es-
sentially, the German move obligated the United States cither to enter the
war or cease its commerce with Europe altogether. But once in the conflict,
Wilson sought to change in basic ways how nations would be founded and
how they would interact with one another. The key lay in the establishment
across the globe of regimes legitimized by popular sovereignty, of govern-
ments accountable to “the people.” Consequently, it would come to matter a
great deal just who “the people” were.

Wilson’s transformation of what the war had been about did not happen all
at once or altogether consistently. The United States had never declared war on
the Ottoman Empire and thus found itself in the peculiar position of making
peace in the Middle East without having made war there. Yet Wilson had al-
ready served notice in his “Fourteen Points” speech to Congress of January 8,
1918, that the United States intended to be involved in any postwar settlement.”
Point XII promised “secure sovereignty” to the “Turkish portions of the present
Ottoman Empire,” presumably those areas in which Turkish-speakers formed

the majority. It continued, somewhat vaguely, that elsewhere in the Ottoman



domains, “the other nationalities which are now under Turkish rule should be
assured an undoubted security of life and an absolutely unmolested opportunity
of an autonomous development.” Point V addressed the issue of colonies, notably

the imperial domains of Germany and the Ottoman Empire. It called for:

A free, open-minded, and absolutely impartial adjustment of all colonial
claims, based upon a strict observance of the principle that in determin-
ing all such questions of sovereignty the interests of the populations
concerned must have equal weight with the equitable claims of the gov-

ernment whose title is to be determined.

Europeans, such as the inhabitants of Belgium, Alsace and Lorraine, the for-
mer Austria-Hungary, and the Balkans, would have full popular sovereignty
recognized right away, either in existing nation-states or in freshly created
new ones. However, peoples hitherto under imperial domination outside Eu-
rope would have only their “interests” taken into consideration (presumably as
determined by the victors), although not more so than the interests of the
colonial powers themselves. Full popular sovereignty would be deferred to an
indefinite future.

Yet by the time the shooting stopped on the Western Front, Wilson had so
successfully raised the ideological stakes that his allies felt obligated to echo his
views. On November 7, 1918, just four days before the Armistice in Europe,
the British and the French issued a joint declaration endorsing a Wilsonian fu-
ture for the Middle East. The British had a large force on the ground led by
General Edmund Allenby. The French, the self-styled protectors of Middle
East Christians, aspired to a substantial postwar presence in Syria and Leba-
non. Yet according to the declaration, and no doubt to the surprise of many
inhabitants of the Middle East, the two greatest European imperial powers had
intervened only to achieve “the complete and final liberation of peoples who
have for so long been oppressed by the Turks, and the setting up of national
governments deriving their authority from the free exercise of the initiative
and choice of the indigenous population.” To be sure, the declaration did not
endorse specific postwar institutions. But the very act of choosing such institu-
tions would itself constitute the exercise of popular sovereignty. The stated
specific objectives seemed directly derived from nineteenth-century liberal

theory and left little doubt as to the kind of regimes that ought to emerge:

Far from wishing to impose on the populations of those regions any par-

ticular institutions, they [the British and the French] are only concerned
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to ensure by their support and by adequate assistance the regular work-
ing of Governments and administrations freely chosen by the popula-
tions themselves; to secure impartial and equal justice for all; to facilitate
the economic development of the country by promoting and encourag-
ing local initiative; to foster the spread of education; and to put an end
to the dissensions which Turkish policy has for so long exploited. Such is
the task which the two Allied Powers wish to undertake in the liberated

territories.”*

All that remained, it seemed, was to work out the details among like-minded
men of peace. “The people” would become sovereign throughout the former
Ottoman lands.

Of course, competing claims over these details and the problematic rela-
tionship between declarations and what statesmen actually wanted meant that
the Wilsonian vision would not be realized in the Middle East—or anywhere
else. In March 1918, during the Paris Peace Conference, the “Big Four”—
Wilson, French Premier Georges Clemenceau, British Prime Minister David
Lloyd George, and Italian Premier Vitorio Orlando—agreed to send a com-
mission to the Middle East to advise on the parameters of the Peace Settle-
ment. Commissioners, as the American instructions later put it, would be
asked “to acquaint yourselves as fully as possible with the state of opinion
there with regard to these matters, and with the social, racial, and economic

conditions,”

so as to guide the Conference in the drawing of borders and the
assignation of mandates.

In the end, the French and the British declined to send representatives.
The French feared a refutation of their claims in the Middle East, and the
British feared overly antagonizing the French at a time when British mili-
tary power in the region was rapidly declining.® So Wilson decided that an
American delegation would travel on its own and would submit its own re-
port. The co-chairs of the group were Henry Churchill King, a distin-
guished Protestant theologian and president of Oberlin College, and Charles
Crane, a Chicagoan heir to a plumbing fixture fortune, a Wilson campaign
fund-raiser, and a self-financed foreign-policy entrepreneur.7 King was al-
ready in Paris as head of the Religious Works Division of the YMCA, though
he had no experience in international diplomacy. Crane had been traveling
to the Middle East since the 1870s and was a board member of two Chris-
tian colleges in Constantinople. King, Crane, and various technical advisors

and support staff toured the Middle East in June and July 1919 and submit-
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ted the “Report of the American Section of the Inter-Allied Commission on
Mandates in Turkey,” commonly known as the “King-Crane Commission
Report,” on 28 August 1919.

The report is well known among scholars of peacemaking in the Middle
East, not least because of its pointed rejection of a Jewish homeland in Pales-
tine. Certainly, it had no discernable impact on the settlement in the Middle
East as determined by the Treaty of Sevres (1920) or the Treaty of Lausanne
(1923), which ultimately set the boundaries of the interwar Middle East.® As
we will see, the King-Crane Commission called for a level of American com-
mitment to the Middle East that was quite unrealistic at that time, and it tried
hard to ignore the reality of British and French military forces on the ground.
The report also had the misfortune of arriving in Washington almost pre-
cisely as Wilson was departing on his ill-fated speaking tour to the western
states in support of joining the League of Nations. Gertrude Bell, a British
expatriate and self-proclaimed specialist in Middle Eastern affairs, pronounced
the King-Crane Report a “criminal deception.” More recently, David From-
kin faulted it for aggravating tensions between the British and the French and
for raising false hopes among the Arabs.’

My purpose here, however, is to view the King-Crane Commission Re-
port and its production as an artifact, as a means of exploring the Wilsonian
imagination at work on the question of sovereignty. Professor Albert Lybyer
of the University of Illinois served as general technical advisor to the commis-
sion. In his diary entry for August 20, 1919, he wrote of a dinner just before
the return of the commission to Europe. Lybyer quoted himself: “Dr. King
contributes the morality, and I the territoriality of the report.” King then
added: “And Mr. Crane the geniality.”10 In this essay I read the report by tak-
ing Lybyer at his word and King as the guiding moral force behind the conclu-
sions of the report.

Indeed, the King-Crane Commission Report is essentially a moral docu-
ment in which peoples were named and empowered or disempowered mostly
on moral grounds. Popular sovereignty in the report rested on self-sovereignty,
on a universalized Wilsonian civic subject. Years before he joined the commis-
sion, King had posited a “citizen of the world,” a self-sovereign building block
of a new era that he hoped would emerge from the ashes of the Great War. This
civic subject of the postwar Middle East was clearly a secularized version of the
socially engaged Christian developed in King’s theological writings. Ulti-
mately, the new nations of the post—Great War world would constitute this

subject writ large. In the King-Crane Report, mandates were proposed and
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populations categorized with a view toward conditions that would foster the
evolution of self-sovereign citizens. The mandate constituted the nation-to-be
and would itself become fully sovereign when the collectivity of self-sovereign
citizens became large enough and powerful enough to manage its national
affairs.

Henry Churchill King had made his career not as a pastor but as an aca-
demic theologian and administrator.'" An 1879 graduate of Oberlin, he stud-
ied at Harvard before returning to his alma mater, where he taught first
mathematics and later theology before becoming president of the college in
1902. He continued to write theological works throughout his presidency,
though after 1902 more of a pedagogical and practical nature than of system-
atic theology. During his lengthy presidency (1902—27), Oberlin College was
still struggling to refocus its evangelical bearings. As a center of abolitionism
since the early 1830s, Oberlin had accumulated the supply of moral capital on
which, some would argue, it has endeavored to live ever since. But with the
abolition of slavery after the Civil War, the college community had to seek
new directions for its still-burning evangelical fervor. Some found a new
cause in campaigns against alcohol, others in missionary work, which at
Oberlin focused in China. Yet both areas of endeavor had limitations. The es-
sential unenforceability of Prohibition was not unforeseen. In any event, alco-
hol hardly seemed the moral equivalent of slavery, even in the minds of many
evangelical Christians. Missionary work, by definition, would always be the
calling of the few, a self-denying elite. King himself had made a conscious
choice not to become a missionary, and he looked for ways to modernize the
evangelical tradition he had inherited and make it relevant at the dawn of the
new century.

King believed that divine revelation was progressive and continuous
rather than limited to the heroic years of early Christianity when the scrip-
tures were set down.!? Consequently, the quality as well as the quantity of
human knowledge could perpetually increase. Science could enrich theology,
for both shared the common quest for truth. This connection made King a
strong proponent of the teaching of Darwin and evolution. Theology also had
profound behavioral implications for the believer in the temporal world.
King’s 1907 Baccalaureate Sermon examined the meaning of one line from
the Lord’s Prayer: “Thy will be done.” Christians have often interpreted this
text as calling for passive submission to the divine will; however, King called
for a much more activist interpretation. The correct analogue, he argued, was
the cry of Pope Urban II calling for the First Crusade—“God wills it!”13

Christians had a moral imperative to effect God’s will in the world around
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them, King thought. In contrast to the Augustinian tradition, or even the mil-
lenarian tradition at Oberlin, King’s Christian progressivism focused on right-
ing the wrongs of this world, not just on rewards in the next one.'

It is not clear that King actually knew Wilson before the war, though
Wilson became president of Princeton University the same year King became
president of Oberlin, and King remained very active throughout his presi-
dency in national educational organizations. But after war broke out in Eu-
rope in 1914, King’s writings would look increasingly “Wilsonian.” King
believed that the Great War had moral causes and a moral solution. He main-
tained a very Protestant fixation on individuals and their moral responsibili-
ties. Individuals and nations, in effect, could make their own destinies. Like
individuals, nations operated in a state of moral freedom in which they could
make good choices or bad. He argued in his June 1917 Baccalaureate Sermon
that Germany had neglected the spiritual welfare of the individual in favor of
satisfaction of the most base desires of the collectivity. The state as collectivity
had become an autonomous source of sovereignty: “Building on Kant and He-
gel, she [Germany] exalted the associated life above the personal in such a
way, as to make the state supreme, itself a source of the law and therefore
above all moral obligations—a conception which cannot be thought through
even for God himself.”"

Such a morally flawed but freely chosen position by the Central Powers,
he believed, explained the unprecedented scale of violence and brutality in
the Great War. “It is not by accident,” he had told the graduating class of 1916,
“that the most terrible expressions of hatred and of unmeasured arrogance,
and that the most ruthless destruction of non-combatants, including the un-
speakable Armenian massacre, have come from those Powers that have more
or less definitely avowed this philosophy of the state.”'® In contrast, King be-
lieved that Christianity lay at the heart of modern civilization in its best sense,
as the instrument through which God had revealed universal human rights
such as freedom of conscience, freedom of thought, and freedom of speech.
Consequently, he continued, the present conflict in Europe “is no mere politi-
cal or diplomatic quarrel between ambitious people. It is a war for the very
essence of Christian civilization.”"” The victory of 1918 thus was the victory of
both democracy and Christianity, which to King were essentially the same
cause. Victory had come both as a gift of God and as a call to action. The
world did not need to become Christian, at least not right away. But it was up
to Christians to remake the world.

The defeat of the Central Powers had paved the way for the resetting of

historical time and a potential new world order. Indeed, the victory could
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be properly understood and acted upon as a form of divine revelation, as
King wrote in a pamphlet in March 1919 for demobilizing American sol-

diers:

If millions of men have awakened to a new sense of the supremacy of
intangible values; if they have arisen to the demands of co-operative
tasks unmatched in history; if they have shown an unbelievable capacity
for sacrifice; then in all this, there is involved a new revelation of com-
mon men, that should mean also a new faith in God and His Uni-

VeI‘SC.18

It was up to Americans, and particularly to the doughboys about to return
home, to become the exemplars of the new order, first in rejuvenating democ-
racy in the United States, then in spreading its blessings across the world.
They would prove the ideal self-sovereign global citizens. “You fought for a life
within the nation,” King counseled, “that should measure up to the ideals
which President Wilson has held before us for international relations” (58).

Led by its veterans, America would lead the world to an awareness of the
new divine revelation. God had called on America to foster “total” democracy
across the globe as the redemptive act of “total” war: “She [the United States]
must proceed with all care and vision, and speed to a democracy that shall
honestly embody the root principle of Christian civilization—the priceless
value and inviolable sacredness of every person” (59). Abroad, the United
States had a divinely ordained moral imperative to play a leading role in what
King called the “League of Free Nations” by accepting mandates or whatever
other duties the emerging international order might require. For the United
States to do otherwise “would be not only irremediably to sully the rare ideal-
ism of her war record, but also eternally to shame her people” (60).

Yet the triumph of the new world order was not at all predestined.
Making peace involved a race against time. War had called forth hatred and
brutality but also unprecedented idealism. Demobilization of the former
would bring with it demobilization of the latter. King confessed his own

anxiety:

My chief fear for months has been that when peace came, it would come
suddenly (as it did), and that we should all be so war-weary, so sick and
disgusted with the whole strife and its consequences, so anxious to get

back to the old ways, and to any kind of a patched-up peace, that we
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should nevertheless let slip out of our hands the largest single opportu-

nity that the race has ever had for a great forward advance. (7)

Given the exceptional nature of the historical moment, it is not difficult to
understand the enthusiasm with which King responded to the call from Pres-
ident Wilson to help him re-imagine sovereignty in the Middle East.

The presumed governmental form of sovereignty in the post-Ottoman
Middle East would be the mandate, the alternative to the prewar practice of
colonial acquisition. The concept of the mandate is most commonly attributed
to the South African opponent-turned-ally of the British Empire, General J.
C. Smuts. At least in the abstract, the power brokers in Paris agreed on cer-
tain attributes of mandatory power. Nations would govern nations-to-be in
the interests of the governed as a parent would govern a child. Like children,
nations-to-be would one day be pronounced grown up, though there was no
predetermined age of majority. Self-sovereign citizens would govern mature
nations as macrocosms of themselves.

Yet prior to full independence, just where sovereignty would lie under a man-
date remained less than clear. Wilson’s original draft of a League of Nations Cov-

enant, presented to the American peace delegation on January 1o, 1919, stated:

The League of Nations shall be regarded as the residuary trustee with
sovereign right of ultimate disposal or of continued administration in
accordance with certain fundamental principles hereinafter set forth;
and this reversion and control shall exclude all rights or privileges of an-

nexation on the part of any Power."

The League thus had the sovereign right to grant and revoke mandates but was
not itself sovereign in the former imperial domains. Article 22 of the League
of Nations Covenant as it actually appeared in the Treaty of Versailles (June

28, 1919) seemed more vague still as to the locus of sovereignty:

To those colonies and territories which as a consequence of the late war
have ceased to be under the sovereignty of the States which formerly gov-
erned them and which are inhabited by peoples not yet able to stand by
themselves under the strenuous conditions of the modern world, there
should be applied the principle that the well-being and development of
such peoples form a sacred trust of civilization and that securities for the

performance of this trust should be embodied in this Covenant.”°

Wilsonian Sovereignty in the Middle East | 63



Thus, the League was not itself the sovereign, but the guardian of “a sacred
trust of civilization.” Ultimate sovereignty, it seems reasonable to infer, would
lie with “the people” of the mandated territories.

Mandatory power so construed did not lack critics even within the Amer-
ican peace delegation. Most prominent among them was Wilson’s own secre-
tary of state, Robert Lansing, a distinguished international lawyer and founder
of the American Journal of International Law in 1907. Lansing would have pre-
ferred straightforward transfer of sovereignty to the appropriate Great Power,
the subsequent disposition of which would be determined through the normal
processes of international relations. He wrote a scathing memo to Wilson
dated February 2, 1919, in which he raised troubling questions about the am-
biguous locus of sovereignty under a scheme of League of Nations mandates.
Seemingly arcane and legalistic issues would have considerable implications

once mandatory power came into effect. As Lansing wrote:

The appointment of a mandatory to exercise sovereign rights over terri-
tory is to create an agent for the real sovereign. But who is the real sov-
ereign?

Is the League of Nations the sovereign, or is it a common agent of the
nations composing the League, to whom is confided solely the duty of

naming the mandatory and issuing the mandate?

At the heart of the matter lay the nature of the League itself, whether it rep-
resented anything greater than the sum of its parts. “Does the League possess
the attributes of an independent state so that it can function as an owner of
territory? If so, what is it, a world state?” Lansing asked.”!

Overtly identifying the League in this way, as Lansing, Wilson, and any
observer of American politics at the time would have known, would not have
played well among an increasingly skeptical voting public, which in Novem-
ber 1918 had returned a narrow Republican majority in the Senate. This Sen-
ate would have to ratify any treaty coming from the Paris Peace Conference.

Such dispute notwithstanding, it seemed safe for the King-Crane Com-
mission to assume that sovereignty ultimately would lie with “the people” but
that the League and the mandatory powers designated as its agents would gov-
ern in their name until independence. This, then, made the task of making
peace in the Middle East one of dividing up the former Ottoman domains into
“peoples,” who collectively would make up the nations-to-be. Understand-
ably, the King-Crane Report avoided interrogating too deeply the nature of

mandatory power, simply taking it as a given whose justifications and particu-
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lars would be worked out by others. But the report’s conclusions make sense
only if mandatory power operated in order to create self-sovereign citizens.
King’s preoccupation with the individual, in short, shaped the whole docu-
ment.

By the time the much-delayed commissioners left for the Middle East on
May 29, 1919, the peacemakers were greatly preoccupied with setting down
the terms of the treaty with Germany (the Versailles Treaty proper), finally
signed on June 28. Wilson’s influence had clearly begun to wane in Paris as in
the United States. But the president himself had assured the commissioners
that their mission mattered and that the Paris Peace Conference had not in
fact settled the issues they were sent to invcs‘ciga‘tc.22 In the event, the com-
mission relied almost entirely on the British for logistical support and saw
little that the British did not intend them to see.”’

Taken as a whole, the King-Crane Report presented a remarkable combi-
nation of confidence and contradiction. A statement issued to the press every-
where the commission visited portrayed the Americans almost as the reluctant
agents of divine providence.”* “The American People,” the report began, had
“no political ambitions in Europe or the Near East; preferring, if that were
possible, to keep clear of all European, Asian, or African entanglements.” Yet
the war had taught Americans that “they cannot altogether avoid responsibil-

ity for just settlements among the nations following the war,”?>

a close para-
phrase of what King had written to the demobilizing doughboys only a few
months earlier. At its broadest level, the report made simple if sweeping
recommendations—American mandates throughout the region, from Tur-
key, to Armenia, to Syria, to Mesopotamia. Not surprisingly, given the Brit-
ish role in facilitating the tour of the commission, Britain was generally cited
as the second choice as mandatory power if the United States declined. But
the specifics would vary in different parts of the Middle East, depending on
particularly how the commission thought best to cultivate the new
self-sovereign political subject.

The most controversial, and the most fanciful, conclusions of the report
concerned Syria. King-Crane proposed that the United States accept a unitary
mandate for a greater Syria that included present-day Lebanon, Jordan, Israel,
and Palestine. The stakes in this maximalist Syria could not have been higher.
“The sincerity of the professed aims of the Allies in the war,” the report cau-
tioned, “is peculiarly to be tested in the application of these aims in the treat-
ment of the Arabic-speaking portions of the former Turkish Empire” (29).
Geography made Syria and Syrians a moral necessity. Greater Syria was part of

“the bridge-land uniting Europe, Asia, and Africa.” Of course, defeated
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Turkey represented the other major component of that bridge-land. But un-
like Turkey, the newborn Syria, like the newborn Czechoslovakia, could in-
stantly and effortlessly detach itself from the tainted cause of the Central
Powers. As such, success in Syria would have vast implications: “Syria has a
place of such strategic importance, politically and commercially, and from the
point of view of world civilization, as also to make it imperative that the set-
tlement here brought about should be so just as to give promise of perma-
nently good results for the whole cause of the development of a righteous
civilization in the world” (30).

The duty of the victors was first to create Syria, then Syrians. At the his-
torical moment at which the report was written, these future Syrians were
not so much a people as inhabitants of a strategic geographic space that, appar-
ently ipso facto, conferred upon them the preconditions of nationality. Most
shared a common language of Arabic, which the report suggested made them
of the same race. The various minorities (notably Christians and Jews) had
lived together peaceably “in spite of the divisive Turkish policy. They ought to
do far better under a state on modern lines within an enlightened mandatary”
(30). Above all, they had the Emir Feisal, who was not actually from Syria at
all. A son of Hussein of Mecca, Feisal had accompanied the British with Arab
troops into Syria in 1918.%° In June 1919, he called a General Syrian Congress
(dominated by Syrian notables under Ottoman rule) to endorse his claims as
postwar Syrian leader. He also clearly charmed Henry Churchill King, who

wrote to his chief lieutenant at Oberlin:

He [Feisal] gave us the impression of being a broad and open-minded
man, though he has not had the training of the schools. He gave us a
garden party there at which Bedouin costumes were furnished for the

guests, and he had us take these costumes with us when we left.?”

King’s esteem was amplified in the report: “the Peace Conference may take
genuine satisfaction in the fact that an Arab of such qualities is available for the
headship of this new state in the Near East” (35).

Feisal’s virtues as perceived enabled the commissioners to overlook the
inconvenient anomaly of a hereditary monarch building a beacon of democ-
racy in the region. “A constitutional monarchy along democratic lines,” the
King-Crane Report concluded, “seems naturally adapted to the Arabs, with
their long training under tribal conditions, and with their traditional respect
for their chiefs” (34). Using tradition as a base, a modern and presumably

secular Syria would emerge as a model new nation. Education would be a pri-
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ority from the outset, “in clear recognition of the imperative necessity of edu-
cation for the citizens of a democratic state, and for the development of a
sound national spirit. This systematic cultivation of national spirit is particu-
larly required in Syria, which has only recently come to self-consciousness”
(31). Syria would become independent just as soon the requisite number of
Syrians had been created to run it.

Of course, while a good many Jews might find themselves peaceably living
in this maximalist Syria, the very notion was fundamentally inconsistent with
the establishment of a Jewish homeland in Palestine. Zionist leaders believed
they had been promised British support for such a homeland in the Balfour
Declaration of November 1917. However, this support had, in fact, expressed
itself in terms as vague as “view with favour” and “best endeavours to facilitate

the achievement of this object,” and carried with it a substantial caveat:

. it being clearly understood that nothing shall be done which may
prejudice the civil and religious rights of existing non-Jewish communi-
ties in Palestine, or the rights and political status enjoyed by Jews in any

other country.28

The King-Crane Commission’s rejection of the very idea of a Jewish state in
Palestine remains its most famous and controversial conclusion. The commis-
sioners seemed to have made up their minds on the matter early, as they indi-
cated in a telegram to President Wilson sent on June 12, a mere two days after
their arrival in the Middle East:

Here the older inhabitants both Moslem and Christian take a united and
most hostile attitude toward any extensive Jewish immigration or to-
ward any effort to establish Jewish sovereignty over them. I doubt if any
British or American official here believes it is possible to carry out the

Zionist program except through the support of a large arrny.29

The King-Crane Report itself recommended that “Jewish immigration [to
Palestine] should be definitely limited, and that the project for making Pales-
tine distinctly a Jewish commonwealth should be given up” (36). What, then,
would be the status of the Jews in the new Middle East? Were they a people?
If so, how did they differ from the still-to-be-constructed “Syrians” in ways
that meant that Syrians and not Jews deserved their own nation?

The report did not explicitly comment on whether the Jews constituted a

people or not. Generally, it used the term “Zionist” to refer to those presently
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advocating a Jewish homeland, and “the Jews” to refer to present Jewish in-
habitants of Palestine and Jews elsewhere who might decide to immigrate
there. The report is much more hostile to “Zionists” than to Jews as such. In-
deed, the report claimed “a deep sense of sympathy for the Jewish cause” (36),
presumably providing that cause was not the establishment of a Jewish home-
land in Palestine. The report rejected Zionist claims on Wilsonian grounds:
“It is to be remembered that the non-Jewish population of Palestine—nearly
nine-tenths of the whole—are emphatically against the entire Zionist pro-
gram” (35). Using force after so much bloodshed to set up a Jewish homeland,
the report, argued, was not just inadvisable, but morally indefensible. More-
over, and perhaps oddly, given how seriously someone like King took his Bi-
ble, ancient history conferred no legitimacy on Zionism: “For the initial
claim, often submitted by Zionist representatives, that they have a ‘right’ to
Palestine, based on an occupation of 2,000 years ago, can hardly be seriously
considered” (36).

It seems clear, then, that the authors of the King-Crane Report did not
consider the Jews a people, or at any rate a Middle Eastern people. We could
infer that Jews had ceased to be a unitary people centuries ago, when so many
Jews left the Middle East in the Diaspora. Thereafter, Judaism became a reli-
gion rather than a nationality. According to this logic, one could conclude that
a Jewish homeland made no more sense than a Catholic, a Methodist, or a
Congregationalist homeland. Yet the report also conveyed, at the very least, a
hostile suspicion of Jews as unfit guardians of the Muslim and Christian holy

sites:

The places which are most sacred to Christians—those having to do
with Jesus—and which are also sacred to Moslems, are not only not
sacred to Jews, but abhorrent to them. It is simply impossible, under
those circumstances, for Moslems and Jews to feel satisfied to have

these places in Jewish hands, or under the custody of Jews. (36)

Jews thus looked a great deal like a people when it came to the matter of pro-
tecting holy sites, and the report condemned them as such. The authors point-
edly did not extend such suspicions to Muslims or Christians protecting
Jewish sites. Yet the report nowhere indicated that Jews presently living in
Palestine should be compelled to leave. Rather, they should be content to be-
come Syrians, much as Jews had become British, French, or Americans. Care

of the holy sites under a Syrian mandate would be entrusted to an Interna-
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tional and Inter-religious Commission, overseen by the mandatory power and
the League of Nations. Jews would be represented on such a commission.

A great irony of the King-Crane Commission Report is the contrast be-
tween how it depicted Jews and how it depicted Armenians. Indeed, the report
waxes far more passionate on Armenians and Turks than on Jews and Arabs.
Armenians had come to deserve a nation because of the tragedy of mass death
through the Turkish massacres of 19151916, which the report estimated had
led to the murder of some one million Armenians through execution and star-
vation, an episode now commonly referred to as genocide.m Yet at the time of
the King-Crane Report, Armeniapresented specific problems of nation-building,
in some respects the inverse of those of building Syria. “Armenians” already
existed as a people, distinct linguistically and (not insignificantly) Christian in
religion. Yet when peacemakers began their work, “the territory [of a future
Armenia] was not yet set off, nor its boundaries even approximately known;
the Armenians were not largely present in any of the territory to be assigned”
(42). Common suffering, what today we might call trauma, united the Arme-
nians as a people in search of a discrete geographic space: “The Armenians have
surely earned the right, by their suffering, their endurance, their loyalty to
principles, their unbroken spirit and ambition, and their demonstrated indus-
try, ability and self-reliance, to look forward to a national life of their own”
(51). The arguments, of course, proved strikingly similar to some of those jus-
tifying the establishment of the state of Israel in 1948.

History, then, had conferred upon the victors a duty to create “Armenia”
for the already-existing Armenian people. Armenians could be safe in the fu-
ture only in an independent state nurtured for an extended period by a man-
datory power, preferably the United States. The allies would carve the new
Armenia out of Turkish and Russian territory. This geographic space “should
also be a region in which Armenians could gradually concentrate, and from
which the Turkish people might tend increasingly to withdraw; though no
compulsion should be put on any people” (55). Mutilated and dispersed as a
people, Armenians were simply not yet ready for self-sovereignty and
self-government. They would require a long period of tutelage. The report
concluded: “The term of the Mandate is practically involved in the conception
of the State, which is forced upon us” (56).

Yet the report considered “solving” the problem of Armenia inextricable
from “solving” the problem of Turkey. To some extent, Ottoman Turkey had
been an Oriental version of Germany, a land in which the state had reigned

supreme and had created its own morality. “State necessity,” after all, had
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justified the massacre of the Armenians in the first place. Yet no nation and no
people, like no individual, was past redemption. The report dwelled on the
strategic significance of Turkey as a bridge between East and West. A chas-
tened, redeemed but still Turkish post-Ottoman Turkey would prove a moral

necessity:

Are there not priceless Oriental values, gratefully to be recognized and
sedulously to be preserved? And may not Turkey, just because she has
been, through the ages, “bridge-land” and “debatable land,” become in
some rich and high sense a mediating land between the Occident and
the Orient, teaching the nations how to combine the quietism of the
East, and the pragmatism of the West; the religious dependence of the
East, and the scientific mastery of the West—the mental and spiritual
fellowship of the East, and the mental and spiritual independence of the
West? (53)

Turkey, in short, needed to be rescued, not just from “Oriental” domination,
but from “Occidental” domination as well. The former carried with it the
worship of the state, which had led to massacre of the Armenians. The latter
concerned centuries of Occidental meddling, the cynical use of Turkey in Eu-
ropean Great Power politics. The report urged the transformation, not just of
the East but also of the West in relation to the East:

It is proposed to change this age-old Eastern question from one of a
selfish scramble among the nations to one of recognizing here a great
and distinctly international or world interest; to make definite provi-
sion for this world interest, and yet not only with full justice to the

Turkish people more immediately concerned, but to their greater ad-

vantage. (§3)

More specifically, the historic crossroads of Constantinople would be sepa-
rated from Turkey proper under its own American mandate. The remainder
of Anatolia, less the new Armenia, would be organized as a disarmed national
state, predominantly though not entirely Turkish, “a cosmopolitan state in
which various racial stocks were contained and in whose government all rep-
resentatively shared” (67).

Yet solving the problems of Turkey and Armenia were inextricably linked
to solving the problem of Great Power politics itself. The King-Crane Report

is haunted by a sense of a waning idealism that did not have time on its side as
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demobilization began. A passage clearly written by King himself referred to
American veterans in France awaiting their passage home. “No thoughtful
man,” he wrote, “could fail to see among those men, as the Armistice went
on, the spread, like a contagion of depression and disillusionment as to the
significance of the war aims, because of the selfish wrangling of the nations.”
Yet like the Great War itself, peace presented opportunity as well as danger.
America had fought the war, the report argued, not because Germany men-
aced American economic sovereignty with unrestricted submarine warfare,
but because of a moral duty to transform the world. That duty had not ended
with the Armistice, but had extended to the acceptance of mandates through-
out the Middle East. The time had come for America to live up to its duty as a
moral nation by transforming the Middle East:

It is hard to estimate the immense effect of so important a mandate un-
der the League of Nations being carried through with absolutely honest
unselfishness. It would make a reality of the League of Nations; it would
make a reality of the mandatory system. It would set a new standard in
international relations. It would renew men’s faith in one another. It
would help to save America herself from a disastrous reaction from her

genuinely high aims in the war. (77)

Such a vast expansion of American power in the world, it should be added,
would also provide Americans with a cause that would become the moral
equivalent of abolitionism. While this might not matter a great deal to many
Americans by the time the report was submitted, it mattered a great deal to
Henry Churchill King. Creating a Wilsonian framework for re-imagined sov-
ereignty and world peace would complete the modernization of morality,

which King had been wrestling with as theologian and educator for years.

“Sovereign is he,” wrote Carl Schmitt in 1922, “who determines the excep-
tion.”! As elsewhere in the world in 1919, everything in the Middle East
seemed the exception. The old attributes of sovereignty in the region—
despotism, hereditary rule, complex feudal arrangements among men of
power, European meddling—had apparently been overthrown by the Great War.
Wilsonian idealism sought to prevent these old rules from re-establishing
themselves through the re-imagining of sovereignty. The King-Crane Com-
mission began to do so, first at the level of the individual. The United States
had the duty to set about rearranging the Middle East because it already com-

prised, at least at the level of its ideals, fully self-sovereign citizens who could
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determine the exception righteously, to evoke a common Wilsonian adverb.
Yet American self-sovereignty was a created rather than a God-given com-
modity and could decay into European-style cynicism if not exercised through
constant engagement. This engagement was ultimately pedagogical—the ex-
port through education of a certain idea of self-sovereignty throughout the
world.

Nearly nine decades after it was written, perhaps the most striking thing
about the King-Crane Commission Report is the depth of its commitment to
the vast expansion of American power at a time when the prospect of the ac-
tual use of that power anywhere in Europe and the Middle East seemed to
diminish by the day. A charitable reading is that the report assumed some
form of U.S. participation in the League of Nations, which still seemed pos-
sible when the commissioners submitted their report in late August of 1919.
Acceptance of membership in the League would bring with it acceptance of
considerably enhanced international responsibilities, which opponents of the
League understood all too well. But in the end, the report envisaged a new
role for the United States in the world, not because it was realistic, but be-
cause it was morally necessary. It is as an exercise in moral imagination as ap-
plied to international politics that the King-Crane Commission Report

remains of interest.
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5

Colonial Sovereignty in Manchuria and Manchukuo

DAVID TUCKER

On September 18, 1931, the Japanese Kwantung Army staged a bombing on
the Japanese-owned South Manchuria Railway (SMR) at Shenyang. Claiming
local Chinese military were responsible, the Kwantung Army attacked them,
and over the next several months, using this growing “Manchurian Incident”
and breakdown of order as justification, it seized all of Manchuria. Japan was
a signatory of the Nine Power Pact of February 6, 1922, which committed it to
respect China’s independence and territorial and administrative integrity.
Rather than annex and rule this part of China directly, the Kwantung Army
produced a committee of local notables to declare that it wanted an indepen-
dent state. On March 1, 1932, this new state, Manchukuo announced its own
birth. It endured until August 1945, when it collapsed, together with the
Kwantung Army, in the Japanese defeat that ended the Second World War.
Using the Manchukuo state as a cover and a tool, the Kwantung Army
quickly began to develop Manchuria thoroughly. Treaties between Japan and
Manchukuo allowed the Japanese army to act freely, able to mobilize Man-
churia’s resources and people as it pleased." It created and changed the form of
the new state at will, installing Puyi, the former (and last) emperor of China,
first as chief executive, then as emperor, when it changed Manchukuo into an
empire (Manchoutikuo) in 1934. It brought in hundreds of Japanese experts
to set up and staff an elaborate administrative apparatus, with quotas for num-
bers of Japanese and Chinese officials. Nevertheless, the Kwantung Army and
the Manchukuo and Japanese governments steadily insisted that the Manchu-
kuo state was the authentic and legitimate expression of the (newly created)
Manchukuoan people and continued to work to obtain international recogni-

tion for it. Yet from the beginning there was a widespread perception outside



of Japan that Manchukuo was a creature and puppet of Japan, its sovereignty
false. The first predictions that Japan would set up a “puppet state” or “puppet
government” appeared in print only a few weeks after the beginning of the
Manchurian Incident and months before Manchukuo’s foundation in 1932.”
These and similar denigrations shaped contemporary debate and later historiog-
raphy, which often took Japanese control as the central feature of Manchukuo.
In recent years, however, some have argued that in order to understand
Manchukuo and its consequences, its sovereignty must be taken seriously. As
Presenjit Duara has written, “It is significant that no matter how imperialist
the intentions of its builders, Manchukuo was not developed as a colony, but as
a nation-state.”® What form, then, did Manchukuo take as a sovereign nation-
state? In this chapter, I argue two points about that sovereignty. First, the
question of Manchukuo’s sovereignty was ambiguous and confused, often de-
liberately, as the Japanese government and Kwantung Army exploited ambi-
guities and created facts on the ground. Second, colonial sovereignty and
administration remained important components of Manchukuo’s operational
and ideological structures. When the Kwantung Army created Manchukuo in
1932, Japan had already maintained a colonial presence in Manchuria since the
end of the Russo-Japanese War in 1905. In several respects, that Japanese co-
lonial Manchuria resembled Manchukuo. Furthermore, it persisted after
Manchukuo’s establishment to become part of a composite hybrid and struc-
ture that included colonial as well as Manchukuoan territory, sovereignty, and
government. That structure, which might be thought of as Kwantungchukuo,
a combination of Manchukuo and the Kwantung Leased Territory, was an
important element of Manchukuo’s ambiguity, itself an important factor in

Japanese control of Manchuria.

Japanese Manchuria

Before Manchukuo, the Kwantung Leaschold (Kwantung-chu, or Kantdsha in
Japanese) and the South Manchuria Railway (SMR) and its attached territories
(the Railway Zone or SMR zone) were the two main and interlocking compo-
nents of Japanese colonial Manchuria. There is space for only a brief descrip-
tion of them here, but it is important to note that as in Manchukuo, Japanese
rule in the Leasehold and SMR zone was rooted in obfuscation of the question
of Chinese sovereignty.

In 1896, under Russian pressure, China signed a treaty that allowed Rus-
sia to establish the Chinese Eastern Railway Company (CER), to build a rail-

way across northern Manchuria, and to take imprecisely defined “lands
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Mar 1. Manchukuo and the Kwantung Leaschold.
Map by David Tucker. Image source: United States Office of Strategic Services,

Research and Analysis Branch, map of Manchuria, 1945.

necessary for the construction, operation, and protection of the line.” Two
years later, Russia gained further concessions—a twenty-five-year lease on
the southern end of the Liaotung Peninsula with its two harbors, Port Arthur
and Talian Bay (with military command and the “supreme civil administra-
tion” of this territory), and the right to build a “Southern Manchurian Branch”
of the CER that would connect Port Arthur with the line across northern
Manchuria. Russia then proceeded to rapidly develop these holdings.4
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Map 2. The Kwantung Leaschold and South Manchuria Railway network.
Map by David Tucker. Image source: Manchukuo map, South Manchuria Railway.

As a result of the 1904—1905 Russo-Japanese War, Russia ceded these
rights to Japan, and Japan quickly gained, in a December 22, 1905, treaty,
Chinese consent to these “transfers and assignments” from Russia.” Over the
next year, the Japanese government established a basis for administration of
these holdings within Japanese law and organized the South Manchuria Rail-
way Company as a joint-stock company (with half the stock and controlling
votes held by the government) to manage the railway and its lands. It then
began to press China for further concessions. By 1919 Japan and China had
concluded over thirty such agreements. Speaking of the Treaty of Portsmouth
and the 19045 agreements with China, the student of international law Carl

Young noted that they were “so replete with ambiguities and generalizations,
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so non-technically phrased, so careless of fundamentals, that the task of han-
dling them as legal instruments is at times baffling.” It was “inherent in their
character,” he said, that they gave “rise to continual diplomatic conflict,” and
they “reveal that the Japanese Government preferred such indecisiveness” be-
cause it was in a “favorable position” to influence their interpretation.®

Japanese Manchuria was small. Together the Leaschold and SMR zone
occupied about 1,400 square miles in 1930, only “the 273rd part” of Manchu-
ria, as the SMR put it. The SMR Zone itself was only about a hundred square
miles, spread along over 690 miles of rail line. Most of this was a narrow strip
of land, undefined by treaty, but the zone widened to encompass the railway
towns, or settlements that held the SMR employees and its enterprises. The
Leaschold and SMR Zone, increasingly urbanized and industrialized, con-
trasted greatly with the rest of Manchuria. Together they had a population of
a little over 1.25 million at the end of 1929, including non-Japanese, and a
population density of about 875 per square mile, much greater than the aver-
age density of 76 per square mile for Manchuria’s population of 30 million and
more than twice the density of the Japanese home islands.’

This territory was cramped but enormously dynamic. As the government
of the Kwantung Leasehold put it in 1929, the Leasehold and SMR zone served
as the axle of Manchuria.® The SMR ran from Manchuria’s major port, Dairen,
in the Leaschold, north to Changchun, a center of soybean production. The
SMR soon dominated soybean transportation, hauling beans to Dairen for
export to Japan, Europe, and beyond. The profits from this trade allowed the
SMR to function as a dynamic developmental colonial corporation-state. It
carried out rail and water transport, and operated harbors, mines, warehous-
ing, and hotels. It had some of the largest laboratory and research facilities in
Asia, which developed technologies and products that the SMR or its subsid-
iaries could use or sell. But the SMR also had powers of governance over its
territory. Its activities, its network of subsidiaries and dependent businesses
were so extensive that people referred to Mantetsu okoku, the realm of the
South Manchuria Railway.’

The SMR constructed housing estates for thousands of its employees and
built and administered towns, hospitals, schools (from primary, secondary
and technical to a medical school), parks, museums, newspapers, and other
cultural institutions. SMR staff often lived in SMR housing, in SMR towns,
under SMR administration (outside the Leasehold); enjoyed SMR-sponsored
recreation, hospitals, and schools; belonged to the SMR employee’s associa-
tion; and used SMR cooperative stores. SMR managers worked to develop a

sense of loyalty, service, and corporate mission among employees—a mission
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that was the development and civilization of Manchuria through the agency of
this corporation-state and that seems close to a kind of technological utopia-
nism. There is substantial similarity between the celebration of colonial prog-
ress and technology evidenced in SMR 1920s publications and later celebrations
of progress and technology in Manchukuo.

The Kwantung Government was similar to the SMR in its celebration of
progress and saw itself at the “centre of Manchuria’s civilization.” Like the
SMR, it poured resources into planning, medicine, and education; and it in-
creasingly took up the mission of industrial development. Both it and the
SMR nurtured the cult of the state, as did Manchukuo even more emphati-
cally. The Kwantung Government seated itself in Port Arthur, scene of a hor-
rific siege during the Russo-Japanese War, and war monuments towering
above the town emphasized that sacrifice. War monuments, Shinto shrines,
and their festivals in Japanese settlements in Port Arthur, Dairen, Shenyang,
and other Japanese settlements in the Leaschold and SMR zone connected the
public with the state and its colonial institutions. Exhortation, discipline, and
mobilization, central aims of governance in Manchukuo, were early part of
Leasehold life. On “Time is Money Day,” coordinated in Dairen during the
1920s by the police, government officials, the SMR, the Chamber of Com-
merce, banks, and clockmakers, inspectors made sure clocks were set cor-
rectly and made pedestrians produce their watches for the same purpose. In
the evening all lights were to be extinguished for five seconds to warn against
squandering time. Students at each school received lectures that exhorted
them “to improve every moment.” A few days earlier, Dairen police had ob-
served “Keep to the Left Day,” with processions of cars and bicycles, to instill
this new principle of street order. Dairen police also held public health au-
thority and inspected the mandatory spring and autumn housecleaning.
Dairen and Port Arthur had military facilities, so photography was prohibited
in adjacent areas such as beaches and parks. Even children could suffer confis-
cation of cameras. Thus the reach of the state in Japanese colonial Manchuria

was already quite deep before the establishment of Manchukuo.'®

The Continuation of Japanese Colonial Manchuria
with Manchukuo

Despite the March 1, 1932, proclamation that Manchuria and Mongolia
formed a separate region that had been a separate state in the past and that “by
the will of the thirty million people” the new state was established, the Lease-

hold and SMR zone remained distinct.'" The Leasehold remained a separate
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entity throughout Manchukuo’s existence (in fact, the Soviet Union, which
occupied Dairen and Port Arthur at the end of the war, concluded an agree-
ment with the Chinese government to re-establish a leasechold—with some-
what different boundaries—and occupied it), while the SMR zone remained
under SMR authority and outside Manchukuo’s jurisdiction until December 1,
1937. Even then, the Japanese Embassy retained authority over Japanese
educational facilities and Shinto shrines, while the Kwantung Army not only
retained authority over its own affairs and facilities but had great legal author-
ity within Manchukuo.'? Furthermore, the Leasehold and SMR zone were not
peripheral to Manchukuo in any sense, but were vital. Dairen, even though
outside Manchukuo’s jurisdiction, was by far its largest port, with over 75
percent of Manchukuo’s 1935 and 1936 foreign trade passing through it. It was
also the largest manufacturing center south of Shenyang. The Leaschold and
SMR zone corridor was the industrial, financial, transportation, and commu-
nications core of Manchukuo, linking its new capital to its port, Dairen. To-
gether they took a sizable part of the massive investment made in Manchuria
after 1932. For instance, in 1929 they held 789 factories with an annual pro-
duction valued at almost 127 million yen. By 1934 they held 1,244 factories
with an annual production of over 260 million yen."

In the years after the establishment of Manchukuo, the Kwantung Army
increased its control and influence over other Japanese agencies in Manchuria
and gradually brought the SMR to heel. However, the SMR first became even
more formidable. For instance, a major part of the plan for Manchukuo’s de-
velopment was to make Shenyang an industrial center, a city of industry. SMR
technicians, together with Kwantung Army representatives and Manchukuo
government planners (large numbers of whom came from the SMR), drew up
the city plan for Shenyang, and established the industrial zone with the SMR
zone. Shenyang was a major rail hub, and its rail infrastructure was substan-
tially within the SMR zone. Its Fushun coal mines and Anshan steel foundry
were nearby, and it had the technical skills and personnel to manage the con-
struction and operation of this major industrial zone. Even before the estab-
lishment of Manchukuo, the SMR took advantage of the Kwantung Army’s
seizure of Manchuria to expand the SMR zone at Shenyang. The Shenyang
planning process indicates how the Manchukuo state and Kwantung Army not
only depended on SMR expertise and facilities to conduct physical and eco-
nomic planning, but had to accommodate it as an independent institution
with substantial control over its own territory.'*

Just as with the difficulties of planning Shenyang, planners struggled to

accommodate the design of the new capital at Changchun (renamed Shinkya)
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to the SMR and its territory. A combination of topographical limitations and
the arc of the SMR line through the planning area made it difficult to site a
palace for Manchukuo’s chief executive and later emperor, Puyi, so that it
would face south. Puyi’s supporters insisted the southern orientation of Chi-
nese imperial tradition was essential, but they had to yield to the colonial
railway and its technicians who drew up plans for the capital. The quandary
arose because the new capital and its construction needed to be close to the
SMR line, but Manchukuo’s authority and dignity could not override the au-
thority of the SMR. In fact, Shinkyd’s train station, the main entrance to the
capital, was the SMR station, within the SMR zone and outside Manchukuo’s
jurisdiction. A dramatic illustration of this came with Puyi’s coronation as
emperor in 1934, a time of the greatest importance for the display of Manchu-
kuo’s sovereignty. Puyi sent his armed guards to welcome his father at Shin-
kyd Station, but the Japanese ambassador (also Kwantung Army commandant)
informed him that this was unacceptable because only the Japanese Army was
allowed to bear arms within the SMR zone. Puyi, Manchukuo head of state,
was unable to escape the continuation of Japanese colonial sovereignty within
the heart of his nation. When he journeyed to Japan on a state visit in 1935, an
SMR train carried him to Dairen in the Leasehold, where he embarked on a
Japanese warship. Except for the short distance between his palace and Shin-
kyd Station, his entire journey of hundreds of miles through the nation to the
Leasehold and sea was confined within Japanese colonial territory."

The continuation of the SMR’s colonial authority underscores that Man-
chukuo was managed not just by metropolitan Japanese but by employees of
colonial corporations and agencies. The SMR expanded quickly after Man-
chukuo’s establishment. In February 1933, it assumed management of Man-
chukuo’s state railways and integrated these 9,656 miles of rail into the SMR
system. In March 1935, the Soviet Union sold the Chinese Eastern Railway to
Manchukuo, and the SMR assumed management of it as well. By 1936, it had
assumed or begun service on over 3,000 miles of bus lines and thousands of
miles of river transport, and it shared management of air transport. The SMR
also greatly expanded its industrial activities in Manchukuo. The SMR re-
search staff was crucial to planning all aspects of Manchukuo’s development,
from land use and transport planning to industrial development, and retired
SMR technicians and officials and Kwantung Government officials also worked
in Manchukuo as consultants and advisors. Dairen-based companies were
highly active in Manchukuo, carrying out much of the construction that char-
acterized the new state as well as labor recruitment and management. In addi-

tion to Japanese, Chinese connected to colonial government and institutions
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also became part of the Manchukuo enterprise. For instance, Ruan Chen-tse,
a graduate of the SMR-run South Manchuria Medical College and president of
Shenyang hospital, was head of Manchukuo’s Capital Construction Bureau,
Minister of Education, Ambassador to Japan, and Communications Minister
between 1932 and 1942."

The most important organization in the management of Manchukuo was
the Kwantung Army, which until the establishment of Manchukuo was a colo-
nial army with a mission to defend the Leasehold and SMR zone. What was it
after it moved its headquarters to Shenyang, and then in October 1932, to the
new capital Shinky, and became much larger, growing from about 11,400 in
early 1931, to 94,100 in 1933, and 270,000 in 19397 Under the same colonial
name it continued its mission to defend the Leasehold and SMR zone, rein-
forcing their colonial identity apart from Manchukuo. It was not the Manchu-
kuo army (Manchukuo had its own army of Manchukuoans), but it remained
an army of Japanese that occupied Manchuria. Treaties between Japan and
Manchukuo gave the Kwantung Army great powers. Since it controlled the
Manchukuo government, the army essentially arrogated these powers for it-
self. However, if one accepts Manchukuo as a sovereign state able to make
treaties with other states, then these treaties substantially reduced its sover-
eignty to the level of a dependency or protectorate of Japan, similar to Korea
after the Russo-Japanese War. Successive treaties between 1904 and 1907 al-
lowed Japan to take “necessary measures” to defend Korea from aggression or
“internal disorders,” to place advisors within the Korean government, to con-
trol its postal and communications systems, and its external relations, its
laws, official appointments, and administrative reform. These bore close re-
semblance to powers Japan gained in treaties with Manchukuo."’

The September 15, 1932, Japan-Manchukuo Protocol by which Japan rec-
ognized Manchukuo allowed Japan to station Japanese forces in Manchukuo
“as may be necessary” to maintain its own and Manchukuo’s national security,
but a secret accord attached to it (which had been signed by Puyi, Manchu-
kuo’s head of state on March 6, 1932), gave the army far-reaching powers. It
stipulated that Manchukuo would depend on Japan to defend it and maintain
order and would pay the costs for this; that Manchukuo would accept Japa-
nese supervision of transport facilities and the construction of new roads the
Japanese military thought necessary; that Manchukuo would assist with facili-
ties that the Japanese military said were needed; and that the Kwantung Army
would have the power to recommend and consent to the appointment and
dismissal of Japanese officials in Manchukuo’s central and local administra-

tions. So the Kwantung Army, from the establishment of Manchukuo, was
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able to use any facility in Manchukuo that it wished and to formally control
the Manchukuo government. Later laws gave the army even greater powers.
For instance, the Military Supplies Requisition Law of May 13, 1937, gave the
Japanese and Manchukuo armies powers to conscript labor and expropriate
and use land, facilities, and materials for purposes of defense and keeping or-
der. Japan also openly controlled Manchukuo’s foreign relations. For instance,
Japan conducted the negotiations with the Soviet Union to purchase the CER,
the treaty was signed in Tokyo, and Japan guaranteed the purchase. Japan also
conducted other negotiations with the Soviet Union for Manchukuo, and
Manchukuo’s relations with Germany were conducted through the Japanese

embassy in Berlin.'®

The Presentation of Sovereignty

The question of Manchukuo’s sovereignty has been notable for confusion, am-
biguity, and obscurity. These were also characteristic of the sovereignty of the
Leasehold and SMR zone both before and after Manchukuo’s establishment.
As T. ]J. Lawrence noted in writing about state authority, jurisdiction, and
rights in the context of the Kwantung Leaschold, there was “no limit to the
legal conundrums that might be invented with a little ingenuity.” C. Walter
Young found four views on political leases prevalent among writers on inter-
national law: that they were condominiums, occupied territories, disguised
cessions, or unique leases in which the lessor retains sovereignty but not the
right to exercise it during the lease. He found the most common view, espe-
cially in the early twentieth century, to be that it was a disguised cession or
alienation. Without necessarily taking this view as correct, we may note that
it was a common position in the discussion of Japan’s “special position in Man-
churia.” The Japanese government treated the Leasehold, or Kwantung Prov-
ince (Kantosht in Japanese), as it termed it, as if it were a Japanese colony. As
Lawrence put it, the lease amounted to “a cession of the leased territory for a
limited time, and with a strong probability that the period mentioned in the
lease will be prolonged indefinitely if the lessee-state finds it convenient to
stay on,” arguing that the “words which reserve the sovereignty of the lessor
are fine phrases used for the purpose of disguising the reality of territorial
transfer.”"”

The idea of disguise, then, was not new to Manchukuo, a case of occupa-
tion veiled as secession and independence, rather than cession and occupation
disguised as lease. In 1905, Japan obtained from China recognition of that oc-

cupation in the form of a limited-term lease. In 1932 Japan presented China

84 | DAVID TUCKER



and the League of Nations with its occupation of Manchuria and attempted to
obtain recognition of that occupation in the form of an independent state.
After the establishment of Manchukuo, the layers of disguise increased. The
SMR asserted that Japan exercised “jurisdiction within the frontiers of Man-
choukuo” in the Leaschold and the SMR zone, that is, “in exactly the same
area as before” Manchukuo’s establishment. The territory of the SMR zone
remained, but Japan and Manchukuo now claimed that underlying sover-
eignty had shifted from the Republic of China to Manchukuo (just as it had
shifted from the Qing Empire to the Republic of China in 1912). Japan now
had a colonial leasehold that it “leased” from a state it had created. It now
could respond to Chinese objections to its seizure of Manchuria by insisting
that Japanese forces acted only to support the Manchurian independence
movement and new state, and it could respond to any Chinese demands for
return of the Leasehold by asserting that China no longer had underlying sov-
ereignty there. Manchukuoan sovereignty in the leaschold also had the practi-
cal consequence that revenues from Dairen customs that formerly had been
paid to the Republic of China could be shifted to Manchukuo, that is, to Japa-

nese control.?®

State Forms

One legacy of Japanese colonial administration and culture in Manchuria was
a strong predilection for comprehensive planning. In order to control and de-
velop Manchukuo, the Kwantung Army and the SMR created a large planning
organization, which began producing plans to build a world-class state and
developmental economy. The technological and colonial civilization-building
of the Leasehold and the SMR had been linked tightly to the omnipresent
SMR corporation-government (which noted that the “story of the Company’s
development is also, to a great extent the story of the progress of Manchuria
in the last quarter century, for both are inseparably related.”) and to the
Kwantung Government (“For over twenty years the Kwantung government
has preserved peace and order and quickened both cultural and economic
progress in its district, developing industry, education, hygienic welfare, po-
lice system, etc.”). It is not surprising that the same people who now made up
a sizable part of Manchukuo’s administration and culture continued to pursue
technological utopianism on a larger scale, within a modern state structure.
For instance, the Kwantung Army’s Itagaki Seishir, one of main actors in the
Manchurian Incident, was also a member of the Dairen City Planning Com-

mittee. The published Dairen plan it produced noted that the Manchurian
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Incident offered Dairen the opportunity for epoch-making progress, and its
plan should have every kind of necessary facility for this great city.21

Similarly, the army and its helpers swept away the Chinese administrative
structure in Manchuria, wanting to build a world-class state with a complete
set of modern administrative, economic, military, communications, trans-
port, and cultural facilities. They immediately began to plan a new capital,
built in fields next to a bean-and-horse-market town in the remote north,
hoping to rival Paris, London, and Washington. In a 1932 planning meeting,
Kwantung Army Chief of Staff (and later Japanese Prime Minister) Koiso
Kuniaki and other officers considered the wisdom of massive expenditures for
this capital, noting that some rural inhabitants of the new state were totally
unaware of its existence and understood nothing even of the former regime
the Kwantung Army had overthrown. They had no conception of a “nation of
Manchurians” and could not understand the “Kingly Way” of government that
was basic to Manchukuo’s ideology. Nevertheless, Koiso and the army or-
dered the grandiose capital built at great cost. Revised plans, much of them
built, included extravagant parks and government complexes, massive empty
boulevards, a subway system, and plazas to accommodate up to 300,000 peo-
ple for government rallies. The army and its helpers built the institutions and
facilities of the state like a machine and then fitted the territorial inhabitants
to it. This impulse, to design a perfected physical-administrative form and
then to populate it with people who would conform to it, found another ex-
pression when a group of Japanese architects working with the Kwantung
Army in 1932 and 1933 drafted an elaborate plan to build in North Manchuria
a vast symmetrical geometry of interlocking villages for Japanese immigrant
farmers—as if there were no Chinese farmers already there.??

As they fitted the new state with a full administrative apparatus, modern
infrastructure, and grand capital city, the army and its helpers also paid close
attention to formalities of international relations. Carried out over years, the
assertion of Manchukuo’s rights as a sovereign state resembled the tactics of
facts on the ground, feints that had characterized the defense and enlargement
of SMR and Kwantung rights. On the one hand, by withdrawing from the
League of Nations, Japan had rejected the consensus of international law as
the powers professed to find it. Japan denied that it had violated the Nine
Powers Pact, rejected the League’s resolution, and also argued that China was
not a functioning state and therefore was unable to claim sovereignty over
Manchuria. On the other hand, Japan tried to gain international acceptance
for Manchukuo as a sovereign state and to get states to interact with it accord-

ing to diplomatic norms. Japan itself treated Manchukuo according to these

86 | DAVID TUCKER



standards but also toyed with Manchukuo’s sovereignty as if it were the supe-
rior in a hierarchy of states.

Despite careful and precise construction of an elaborate and highly artic-
ulated modern state structure, the Japanese government and Kwantung Army
were unable to gain widespread acceptance in Manchukuo’s legitimacy, partly
because from shortly after the September 18, 1931, Manchurian Incident, its
critics had already begun to establish the context of a Manchurian puppet
government and had maintained it for five months by the time of Manchu-
kuo’s state foundation. Manchukuo never escaped this perception of puppetry
during its thirteen and a half years. Its rulers made great efforts to gain diplo-
matic recognition, even when the results were unremarkable. Manchukuo
claimed recognition from fifteen states, and the early example set a futile
tone. Japan was first, waiting a leisurely half-year after state foundation, but
convinced no other country to join it at that time. Meanwhile, the League of
Nations resolved that “recognition was incompatible” with “a scrupulous re-
spect for treaties”; and the United States not only did not recognize Manchu-
kuo but announced a “non-recognition” policy, an active refusal of recognition.
Manchukuo’s second recognition came from El Salvador in March 1934, but
whatever triumph there was in it was blunted when Salvador delayed its an-
nouncement of recognition for over two months, perhaps out of embarrass-
ment. A story circulated that the recognition was made inadvertently by a
staffer alone in the Foreign Ministry who responded to a holiday greeting.
(The Manchukuo government sent out various greetings in hopes of eliciting
responses it could claim constituted recognition.) The Vatican, in April 1934,
was the next prize. After two years, this was a meager haul that reinforced
the perception of Manchukuo as a puppet state, and so things remained for
another three years. In 1937 and 1938, Manchukuo achieved its major recog-
nitions, from Italy, Spain, and Germany, as Japan moved closer to them. Later
recognitions came after the beginning of the European war and were less im-
pressive. They included puppet states such as Slovakia, Croatia, and the Wang
regime in Japanese-occupied Nanjing as well as such states as Bulgaria, Fin-
land, and Hungary, which drew closer to Germany.”*

During this slow and thin harvest, Manchukuo and Japan pointed to even
less impressive accomplishments, such as a “friendly message” from the Do-
minican prime minister, or a trade mission from the British Federation of In-
dustries. These did help keep attention on the formalities of disguise rather
than the occupation. Instead of the stark choice of recognition or
non-recognition, they suggested the possibilities of a partial recognition, de

facto rather than de jure recognition, and even of levels of non-recognition.
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Thus the Manchukuo government worried about Britain changing the spelling
of its name. The British Foreign Office reported that the Manchukuo govern-
ment had stated that the “correct forms” of its name and its capital in English
were Manchoukuo and Hsinking, but the Foreign Office had decided to use
Manchukuo, and noted that Hsinking was a hybrid form that did not conform
to standard systems of romanization. Nevertheless, it adopted the name
Hsinking, rather than Changchun. The Manchukuo government thereby of-
fered the British government a distinction of principle that made little differ-
ence in resistance to the Japanese seizure of Manchuria but led the British
government to debate and publicize both “correct” and “incorrect” forms of
the name of the unrecognized state. Despite the Foreign Office’s announce-
ment, the Federation of British Industries publicized its pursuit of trade op-
portunities on a four-week “Industrial Mission to Japan and Manchoukuo” in
1934, abandoned the Foreign Office’s spelling of the name of the unrecog-
nized state as it noted the honor “of being received by His Imperial Majesty
the Emperor, and of meeting every member of the Manchoukouan Cabinet,”
and urged that trademarks “be registered in Manchoukuo without delay.””*

The U.S. government, despite its non-recognition policy, also was not
immune to trade and investment opportunities. Its Board of Foreign and Do-
mestic Commerce regularly reported projects in Manchukuo in its Construc-
tion Abroad, which seemed to care little about correct appellations and in 1937
referred to Manchuria, Manchukuo, “Manchukuo,” and Manchoukuo.?> Such
examples may seem trivial, but what underlay them was the real possibility of
a shift in policy, even for the United States and Britain. On February 26,
1934, for instance, the assistant chief of the U.S. State Department’s Far East-
ern Division reported that in conversation with the British government, he
had agreed that “if ‘Manchukuo’ continued to exist as a fact for an indefinite
number of years, recognition by the Powers of ‘Manchukuo’ could probably
not be held off forever.”?®

Trade and investment were powerful inducements with which Manchu-
kuo tempted Germany, Italy, and others to recognize and support Manchu-
kuo. In the case of France, negotiations proceeded over several years between
representatives of the Japanese military and government, the SMR, and the
Manchukuo government on one hand; and the French government and its
agencies, with banks, firms and semi-official consortiums of investors on the
other. In the summer of 1932, Japanese military and diplomatic personnel ap-
proached French diplomats and Premier Edouard Herriot to propose a rap-
prochement based on the exchange of investment privileges in Manchukuo for

French support for Japanese policy in Manchuria. They hoped, for instance,
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that Henri Claudel, French representative on the League of Nations Lytton
Commission would make the commission’s investigatory report on Manchu-
ria more favorable to Japan. Claudel was sympathetic. Despite disagreement
from other Japanese who wanted to reserve development of Manchukuo for
Japan, some Japanese representatives of Manchukuo, in order to gain French
support, arranged for French investment in the construction of the new capi-
tal. The major fruit of this was the Manchukuo Foreign Ministry building,
designed and built by a French construction company that was a subsidiary of
the Bank of Indochina. Despite years of negotiations, French groups grew
frustrated with lack of contract opportunities, and Manchukuo was unable to
obtain French recognition. But the negotiation record makes it clear that
Manchukuo had reason to hope.?’

Despite Japan’s sometimes ferocious defense of Manchukuo’s sovereignty
(it did withdraw from the League of Nations), its insistence on fine points of
protocol, and its willingness to pull almost any lever to elicit some degree of
tacit recognition, Japanese treatment of Manchukuoan sovereignty was highly
ambivalent. Japan expended substantial funds and effort, not just in Manchu-
kuo’s economic development and the construction of facilities to support
comfortable lives for Japanese residents of Manchuria but also on symbols of
sovereignty. Its builders aimed to make Manchukuo’s capital a rival of Paris or
Washington, filling it with monuments, plazas, imposing government offices,
and other symbols of state authority. Yet they did not bother to complete the
integration into the capital of an embodiment of sovereignty, the head of
state, Puyi. They laid out a site for an impressive palace but left it vacant for
years and confined him to a “temporary” palace that had once been an office
complex of the former regime. Foreign observers generally were bemused by
this residence. For example, Emile Schreiber described it as looking more like
a high school than the home of the heir of Chinese emperors, and a guidebook
published by a semi-official and SMR-owned newspaper noted that the tem-
porary palace site “in an unobtrusive part of the capital can hardly be desig-
nated” as impressive.”®

Puyi’s Japanese handlers let him know his place in many ways. The
Manchukuo government modeled its imperial institution on the Japanese,
with such features as an imperial orchid crest (recalling the Japanese impe-
rial chrysanthemum), imperial rescripts, photographs of the emperor in
small curtained spaces in schools and offices, and mass bowings toward To-
kyo and toward Manchukuo’s own palace. Puyi himself had to bow toward
Japanese battlefields, to worship the Sun Goddess ancestor of the Japanese

imperial family, and to pay his respects to the Meiji Emperor, who oversaw
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the Japanese defeat of China in 1894—95 in which Japanese troops first oc-
cupied Manchuria.”

It might be that the treatment of Puyi was motivated by pleasure taken in
the denigration of the last Chinese emperor, thereby elevating Japan. But as
the Manchukuo emperor was a symbol of the sovereignty of Manchukuo, it
was also another instance of Japan’s treatment of that state. Japan demanded
respect and acceptance into the family of nations for a state that it treated

shabbily even as it built the most modern of state institutions.

Conclusion

Taking Manchukuo seriously as a sovereign state rather than merely occupied
territory or a colony in all but name, we can recognize certain characteristics.
It developed its interstate relations and elaborated its sovereignty more com-
plexly with Japan than with any other state, so within the interstate system
(from which Japan partially retreated in order to defend Manchukuo’s sover-
eignty), we might see its fullest expression. In the most basic and practical
terms, Manchukuoan sovereignty could not exist without Japanese protec-
tion, a fact expressed in the September 15, 1932, Manchukuo-Japan Pact in
which Japan recognized the new state, as well as in Manchukuo’s disintegra-
tion during the Japanese defeat in August 1945. That treaty and the secret
protocol attached to it, as well as subsequent treaties, reduced Manchukuo’s
sovereignty and made it a protectorate or dependency of Japan.

But Manchukuo’s sovereignty, even diminished, stood, not on its own,
but together with preexisting colonial structures that occupied the core of its
economy and a key place in Japanese regional control and management. They
also provided a thriving ideology of colonial development to the new state.
The colonial sovereignty that legitimized those structures was established af-
ter the Russo-Japanese War and developed in ongoing disputes with China,
and consequently it was ambiguous, another legacy for Manchukuoan sover-
eignty.

Manchukuo established and built highly developed institutions of a mod-
ern state at the same time that it elaborated institutions of formal dependency
with Japan. These were integrated into a larger regional management struc-
ture together with colonial institutions in Manchuria, and beyond them Ko-
rea, and the expanding occupation of China. From another viewpoint,
Manchukuo’s sovereignty did not stand by itself, but existed together with a
behavior—whether seen as ironic, mocking, toying, self-doubting, or in some

other way—that undercut sovereign institutions as it built them.
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6

Alternatives to Empire
France and Africa qfter World War 11

FREDERICK COOPER

With hindsight, the end of colonial empires and the development of a world
of nation-states after World War II seems inevitable. However, to look
backward from the end of a two-decade-long process of decolonization is to
miss the uncertainty and contingency of that process, especially all the al-
ternative possibilities that were at one time open. There appeared to be, at
the time, more than one route out of colonial empire. In 19445 French lead-
ers did not think of France as a nation-state, but rather as the core of a com-
posite political entity containing protectorates, old colonies, new colonies,
and mandates as well as Algeria, whose territory was integral to the nation
but whose people were not. Some leaders thought empire could become a
federation—renamed the French Union—still French but less hierarchical,
with all of its one-time subjects declared to be citizens. The Preamble of the
1946 Constitution declared the French Union to be “composed of nations
and of peoples”—in the plural. In the colonies, many leaders, notably in
French West Africa, did not in the late 1940s seek independence, but rather
sought to build a more egalitarian federal France. Both versions entailed
layered visions of sovereignty, recognizing different “nationalities” within
the French Union. The specifics of these visions of a federal France—and
how they applied to different peoples within the French Union—were very
much in question. This chapter explores the alternatives to both empire and
the nation-state that were for a time the focus of political maneuvering be-

tween France and West Africa.



Citizen and Subject in the French Empire

If we start with the premise that empires are large expansionist polities that
maintain the differentiation of the people they incorporate, the French state
has a long history of acting within an empire framework. Within that frame-
work, national conceptions of what the polity should be arose, but the French
nation remained part of a more complex state. At war’s end, the classification
of the component parts of the empire consisted of: (1) the metropole, that is
European France; (2) Algeria, colonized in 1830, whose territory was consid-
ered integral to France but whose people were divided into citizens and sub-
jects (Muslim Algerians); (3) “Old colonies,” notably in the Caribbean, whose
populations (the majority of African descent) had been citizens since 18438,
and which in 1946 were promoted to the status of “department,” equivalent to
the administrative units of metropolitan France, plus the enclave territories
inside Senegal and French India, where original habitants were citizens but,
unlike those of the other old colonies, were allowed to have their matters of
personal status (marriage and inheritance above all) come under Islamic or
“customary” law rather than the French civil code; (4) “New colonies,” rebap-
tized “territoires d’outre-mer” after the war, whose inhabitants were subjects
until 1946; (5) mandates, namely Togo and French Cameroon, over which
France exercised non-sovereign trusteeship on behalf of the United Nations,
successor to the League of Nations; and (6) protectorates, notably Morocco,
Tunisia, and parts of Indochina, which were considered to be “states,” with
sovereign rulers and their own nationalities, which had ceded some sovereign
prerogatives to France under treaties of protection (in 1946, protectorates
were renamed Associated States). Categories 1—4 were part of the French
Republic; their inhabitants were French nationals, but not necessarily citi-
zens, until 1946. This classification would be the framework for debate be-
tween 1945 and 1960 about the degrees of autonomy, sovereignty, and
participation in central institutions that each category was to have.

Struggle over what principles applied to the space of empire went back to
the French and Haitian revolutions. Whereas many French political activists
assumed that citizenship applied only to a French “nation” located in Europe,
white property-owners in the Caribbean plantation islands, then free
mixed-race property owners, then slaves claimed citizenship rights too. The
freeing of slaves and extension of citizenship in 179394 was a reflection of
imperial interests, in the face of reactionary rebellion and foreign invasion, as
well as principle. Haiti’s independence in 1804 and Napoleon’s reinstatement

of slavery in 1802 did not end debate.! The conquest of Algeria led to sharp
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discrimination against a majority Muslim population, while non-French Eu-
ropeans were recruited to French citizenship. In 1848 the definitive abolition
of slavery in French colonies brought an entire category of people into the
realm of citizenship—rather than creating an intermediary category—but
the Second Empire of Napoleon I solidified the juridical basis of the distinc-
tion between subject and citizen in Algeria. The late-nineteenth-century con-
quest of Africa and parts of Asia expanded the domain of subjects, but the
Third Republic reconciled itself to the questionable place of colonization
within republican doctrine by giving itself a civilizing mission—citizenship
would open up to subjects who became assimilated to French culture. Few
did, but meanwhile, in the Quatre Communes of Senegal, the original inhab-
itants of these enclave colonies hung onto their claims to French citizenship,
and in World War I they turned France’s need for soldiers into reinforcement
of their citizenship rights.2

Empire space defined a realm that was French and open to struggle over
what that meant. It was a moral as well as an administrative space; hence, all
the arguments about whether slavery, forced labor, discriminatory justice,
and denial of political voice were legitimate within Overseas France. The idea
of France as an “imperial community” was evoked at varying times from the
1780s to the 1950s both by those who wished to preserve colonial domination
and by those who wished to assert the equality of everyone within the space

of empire.3

Redefining Empire

General Charles de Gaulle looked, in 1946, to a French state reflecting both
“national unity” and “imperial unity”—that is, metropolitan France and over-
seas France—consisting together of “r1o million men and women who live
under our flag and in an organization of federal form.™ Over half of those men
and women did not live in European France.

The French state, to de Gaulle, was not the French nation, and the nation
was not the state. The state was the Empire, of which the French nation was
one component—but not an equivalent component to the others. Aware of
the key role that the Empire had played in saving France from the Nazis, the
Free French agreed that the Empire must at all costs be maintained but that it
also had to be reformed. Evolués, western-educated Africans, would have to be
given a voice in their affairs; forced labor and confiscatory levels of taxation in
rural areas would have to go; and standard of living, educational and health

services, and possibilities for peasant production must be improved. The term
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“colony” was now considered obsolete, and by 1944 the “Empire” was being
called the “French Union.”

De Gaulle’s assertion that France would unite its metropole and colonies
in “federal form” drew on arguments for a transition from colonial empire to
federation enunciated earlier by colonial specialists within the Gaullist camp.
Henri Laurentie, for example, claimed in 1944 that Free French policy to-
ward overseas France was “the exact application of the principle of equality,
that is for the suppression of the colonial concept, properly speaking.” The
French Union was to be “a more or less federal ensemble in which each French
country, morally equal to each other, including the metropole, will be capable
of following its distinct vocation, while sharing in the rights and obligations of
the same human society.”

The federal idea did not grow out of a profound engagement with theories
of federalism, but out of empire itself, as a coherent but differentiated political
entity. West Africans had experienced imperial federalism in a specific form:
the administrative unit of French West Africa that combined eight colonial
territories, each with its governor and later territorial assembly, into an over-
arching political unit with its powerful governor general and later its Grand
Council.” Transforming imperial federalism implied stripping away the in-
vidious dichotomy of colonizer and colonized while insisting that the result-
ing polity remained French.

Progressive colonialism had its limits, especially because officials were so
steeped in their essentialist view of backward Africans that they could not
imagine all but the most “assimilated” of them acting like citizens in the po-
litical arena or as rational actors in markets. Officials, in 194445, were
thinking that access to citizenship could enlarge only as Africans achieved a
certain “degree of evolution.” More Africans could gradually be admitted into
“la cite” or an intermediary category, “local citizenship,” that conveyed lesser
political rights. The principle of treating Africans as economic or social equals
ran up against their supposed lack of the work ethic.8

Just how contested the meaning of equality would be emerged from a
conflict in Senegal in 1944 and early 1945. When the right to vote was at long
last extended to French women in 1944, officials decided that the law should
not be applied to the women of the Quatre Communes—who were citizens—
because they were alleged to be backward. Lamine Gueye, the leading origi-
naire politician, protested against the deviation from the principle that “all
French citizens (men and women) should benefit from the same electoral
rights as in the Metropole.” Women and men were soon speaking at large

>

public meetings. “We categorically refuse this injustice,” said one woman
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speaker. “We will vote or we will prevent European women from voting.” As
protests continued, the governor general began to think that it would be bet-
ter to give way before violence occurred rather than after. In April 1945, he
told the Ministry in Paris that the law should be promulgated in Senegal as
well as elsewhere.” That is how the female citizens of Senegal got the vote.

Meanwhile, France was facing revolution in Vietnam and a cycle of esca-
lating protests and escalating repression by the army and settlers in North
Africa. Anxiety about holding the Empire together was high. French leaders
were well aware that if the French Union were to mean anything to colonial
people, they had to at least be represented within it—even if not as equals. In
1945, officials agreed that “one cannot think of writing a constitution without
the participation of the empire,” but they were unsure how citizens and sub-
jects, literate and illiterate, should be represented in the Assemblée Nationale
Constituante, which was to write a new constitution and meanwhile act as a
legislature.m In the end, numbers were kept down, but some ten Africans
took their seats among other colonial deputies. They were elected in separate
colleges for citizens and subjects. All citizens could vote, but only those sub-
jects who had acquired a certain level of primary education, served in the
military, worked for the state or a French company, or met similarly restric-
tive criteria could enter the voting rolls.!!

Officials probably didn’t realize how difficult it would be to contain the
meanings of citizenship. Discriminatory as the electoral process was, Afri-
cans entered it with vigor in the fall of 1945 and immediately tried to widen
the crack in the door of citizenship. The slogans “Citizenship for all” and
“Equality of rights and duties” were prominent in the campaign manifestos, as
were calls to build a French community “without distinction of race or reli-
gion” and to do away with the separate judicial regime—the indigénat—and
forced labor."

Once colonial deputies were in the discussion of citizenship and electoral
processes, its tone quickly changed. In the Assemblée Nationale Constituante
throughout the winter and spring of 1945—46, deputies such as Lamine
Gueye and Leopold Senghor from Senegal, Felix Houphouét-Boigny from
Cote d’Ivoire, and Aimé Cesaire from Martinique played active roles in writ-
ing provisions of the constitution dealing with the French Union. While they
didn’t necessarily get their way, the Assembly was divided enough that their
votes counted, and most deputies realized that if provisions on Overseas
France did not get the acquiescence of deputies from those areas, the consti-
tution would have no lcgitimacy.13 From the earliest discussions in the com-

mittees on Overseas France and the drafting committee of the constitution,
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citizenship—mnot the junior version muted in 1944—45—was on the table. As
the Minister of Overseas France put it, “Nowhere beneath our flag should
people under its protection have the sentiment of being citizens of an inferior
race.”™*

The committee drafting the constitution was challenged to decide
whether France should “fall inward” to a European state of 40 million people
or be a federal state of 110 million. The early draft contained the provision
that “all members of the Union have the quality of citizen and enjoy the total-
ity of rights attached to that status.” One deputy even invoked the precedent
of the Roman Empire’s extension of citizenship to its free subjects in Ap 212
to point out that citizenship did not make “local civilizations” disappear. The
idea of a citizen of empire, it seemed, had a history.15

Federalism meant different things to different people. For the leaders of
the postwar government, a coalition of the center-left, federation meant re-
configuring the balance of incorporation and differentiation of the empire: all
inhabitants would be represented, but each component of the Union would
not be represented the same way or in the same proportion to population.
The language of evolution permeated the discussion; different cultures had
their place in France, but they were not quite equivalent.'®

Muslim Algerian deputies—Ilong frustrated by settlers’ ability to use French
institutions to exclude them from political and social equality—pushed for rec-
ognition of an Algerian nationality and for a high degree of autonomy but still
within a federal French structure. West African deputies were less concerned
with national autonomy at this time and more with issues of equality within
France, for they were well aware of how much they needed resources from a
more affluent political unit. But there was a national conception—one that
treated “Negro-Africans” as a coherent entity—behind the thinking of the
most consistent African advocate of federalism, Léopold Senghor. Evoking
the precedent of the brief extension of citizenship to the Caribbean islands
after the Revolution, Senghor contrasted the “Jacobin tradition” of the time—
with its assumption that slaves would be assimilated to French culture—with
the fact that since then, “France discovered bit by bit the diverse civilizations
overseas.” He thought that African and European civilizations could both con-
tribute to each other; he told his fellow Africans that they should assimilate,
without being assimilated. But associating with France must, he insisted from
early on, be an expression of free will, recognition of different nationalities,
and rigorous equality among them."’

The constitutional text that emerged from the Assemblée Nationale Con-

stituante put forth the historically misleading but ideologically powerful view
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of the Union as a voluntary assemblage of different peoples, all of whom were
now considered to be French citizens enjoying the same rights. Governing
institutions reflected compromises and left deliberately unclear key rules
about elections. That was in some ways the constitution’s most important
feature: it created a framework for claim-making, defining a space for politi-
cal action.'®

Fearing that the draft constitution might be defeated in the referendum
on its approval scheduled for § May 1946, Lamine Gueye asked the assembly
to put in the form of an ordinary law what the constitution contained as one
of its articles: that all inhabitants of French territories would have the quality
of French citizen. They would be able to keep their personal status—whether
their affairs of marriage and inheritance were regulated under Islamic, cus-
tomary, or other law—unless they chose to renounce it in favor of French
civil status, but such a status could not be invoked to deny them exercise of
citizenship rights. The bill passed unanimously—its contents had already passed
through the constitution writing process. Given the unanimous passage of the
law, the Colonial Ministry acknowledged that from then on there could in
principle be only one system of justice, one labor code, and equal access to
civil service employment.'

The proposed constitution was in fact voted down in a referendum in
which only people who were citizens under the previous constitution had the
right to vote—Ileaving out most Africans. The defeat stemmed more from
domestic conflicts than colonial questions, but it led to new elections and a
more conservative Constituante. Defenders of old-style colonialism mobi-
lized, attacking the extension of citizenship except individual by individual .?°
While explicitly racist views did not convince most of the center-right (Mou-
vement Populaire Républicaine, MRP), the bargaining zone shifted to the
right, and the institutional arrangements moved toward restricting both the
autonomy of overseas territories and the terms by which their citizens par-
ticipated in the center.

A wide spectrum of opinion maintained that its position was truly feder-
alist. Speaking for the MRP, Paul Coste-Floret claimed that the new draft “is
more clearly inspired by a federalist conception.” A Gaullist wrote of the “ir-
resistible force of the federal idea.””' But Senghor did not think that the MRP
proposals represented a “real federalism,” for at the federal level, neither
legislature nor executive had substantive power.?” The first conception of fed-
eralism put France at the center of a larger ensemble; while the second, Seng-
horian, emphasized the equivalence of the component parts.”* But as several

commentators pointed out during the long constitutional debates, it was hard
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to federate what didn’t exist, and the governmental structure of the former
colonies had not been worked out.

If sovereignty rested with the people—as all agreed it should—which
people would exercise how much sovereignty? Would an assembly of the
French republic—that is excluding associated states, which had their own
sovereignty—be the repository of sovereignty? And if so, how would repre-
sentation be divided among European France, Algeria (Muslims and non-
Muslims), overseas departments, and overseas territories (ex-colonies)? Or
should all matters affecting the Union as a whole—including defense and for-
eign policy—go before a federal assembly, including the Associated States,
and should that assembly be chosen directly or indirectly, that is, by each ter-
ritory speaking through its own assembly? If overseas voters expressed them-
selves through the federal legislature, should those who were part of the

?24 Some commentators were

Republic also sit in the metropolitan legislature
deeply upset that deputies from Africa might vote on a matter affecting pri-
marily European France.”” But African deputies couldn’t see why metropoli-
tan deputies would vote on matters concerning their territories but not the
other way around. Such an argument was saying that Africans weren’t, after
all, French. Within the Assemblé¢e Nationale Constituante, a group of “au-
tochthonous deputies”—including Africans like Senghor and Lamine Gueye,
the Algerian Ferhat Abbas, and the Guyanese Gaston Monnerville, formed an
“intergroup” to fight for “the rights already acquired by the populations of the
overseas territories” in the earlier constitutional draft.?

What is remarkable about the debates over the constitution in the sum-
mer of 1946 was the seriousness with which alternative conceptions of sover-
eignty, citizenship, and what it meant to be “French” were discussed. Today,
invocations of a “French model” or a “Republican model” gloss over the uncer-
tainty over what such models actually meant. Did being French imply immer-
sion in a particular complex of language, culture, and past experience or
being part of a state that guaranteed certain rights and insisted on certain
obligations—perhaps creating over time a sense of a common project among
diverse pcoplcs?27

That Africans and other colonized people might be on the verge of be-
coming rights-bearing citizens with the same political voice as any other
French person crystallized anxieties about the nature of sovereignty and of
France. The MRP—urged on by activists on the right—was now proposing a
two-tiered citizenship: former subjects would become “citizens of the French
Union,” not citizens of France, although leaders claimed that such citizens

would have equal rights.28 This gave rise to agonized protests from African
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deputies. It meant going back, not just on the April Constitution, but on the
Lamine Gueye law. They feared a return to a colonial conception whose aban-
donment had already been announced.”

In August, nervousness about the logical implications of imperial citizen-
ship was given public expression by an influential deputy, Edouard Herriot,
who warned that if one took literally the notion of all citizens participating
equally in electoral institutions, and if one looked at population figures, then
France could become “the colony of its former colonies.” At this, Senghor
jumped up to reply, “This is racism!”3°

But Herriot had a point, which Senghor would one day come to repeat
himself: the people of the Union were not individuals in equivalent relation to
a unitary state, and what Senghor was seeking was evolution of an imperial
structure into a different kind of layered sovereignty. Senghor wanted repre-
sentation of national units within the Union’s institutions, autonomy for those
units in regard to issues specific to it (for European France as much as African
France), and a guarantee that anyone in the Union would have equal rights in
any part of it as well as equal access to the resources of the Union as a
whole.’!

African deputies had to walk out briefly to get government ministers to
agree to keep the citizenship provisions of the Lamine Gueye law and the
April Constitution intact. It was all they could do to prevent separate voter
roles for former subjects and former citizens from being enshrined in the con-
stitution, although they were preserved for a few more years by legislative
enactment.’? The possibility of a territory taking itself out of the Union disap-
peared and with it the fiction of federation as voluntary and equal. The new
constitution maintained the Assemblé¢e Nationale as the ultimate legislative
authority and allowed for relatively weak territorial assemblies, while the
federal assembly devoted to issues in the overseas territories (half of whose
members were from those territories) was consultative only.

It was in some ways a bizarre combination: The federal assembly had no
power to vote a law, and while the president of the Union—the president of
the Republic, wearing a different hat—represented federal executive author-
ity, he had no federal cabinet or ministries. Those powers resided in the prime
minister (président du conseil), but he was responsible only to the Assemblée
Nationale, not to the federal assembly. The Assemblée Nationale wasn’t a
strictly metropolitan body—it had representatives of the overseas territories
and Algeria (but not associated states). Yet it didn’t fully represent all the ter-
ritories, since the metropole had far more deputies in proportion to popula-

tion.>* The constitution specified very little about the mode of election and
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the powers of territorial assemblies, and when laws filled the void, they left
the assemblies with relatively little power.

The African deputies, disappointed as they were, backed the second con-
stitution, for their bottom-line demand was fulfilled. The constitution de-
clared that “all inhabitants of the overseas territories have the quality of
citizen, on the same terms as French nationals of the metropole or the over-
seas territories.” Whether they were citizens of the Republic or the Union
was left deliberately ambiguous. Citizens “who do not have French civil status
keep their personal status as long as they have not renounced it,” and this sta-
tus could not be a reason to refuse or limit rights or liberties.** Initially re-
stricted to people meeting categories of education or service, the vote would
be extended gradually to all citizens; it took ten years to reach universal suf-
frage (145 years less than it took for citizenship for women in France to turn
into the right to vote). The one-time subjects of France had become, in effect,
citizens of an empire.

The constitutional writers recognized that the relationship of ex-colonies
and the metropole was in flux, and constitutional principles had to adapt as

they actually played out.>

The citizenship clause in the second constitution
had been saved by determined action of colonial deputies, as voting members
of the Constituante but also as representatives with a particular stature—their
walkout could have denied legitimacy to the entire project of the French
Union. By the fall of 1946, they had made clear what would be emphasized
again and again in the next fifteen years: citizenship is a claim-making con-
struct, and its value lies in how it is used, for what kinds of claims, and in the
face of what kind of counterclaims.

Even as the constitutional debates were ongoing, the colonial presence
was putting basic components of colonial power on the block. Between De-
cember 1945 and April 1946, the Assembly passed legislation to dismantle the
indigenat, the hated separate judicial regime. Forced labor for public and pri-
vate purposes was abolished. The old colonies of the Caribbean were given
the status of French departments. The Lamine Gueye law, protecting citizen-
ship provisions of the first constitutional text, was a crowning act of the As-
sembly.*

One can understand both the underlying continuity of 1946—the insis-
tence that all parts of the empire remain under French sovereignty—and the
willingness to erase long-lasting distinctions by keeping in mind the imperial
perspective of the French state. Ruling an empire was about conjugating incor-
poration and difference. The modalities of that combination were subject to

change in order to maintain the imperial nature of the polity. Initially leaning,
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in 1944—45, toward incremental extension of imperial citizenship, the total
abolition of the status of subject had become the consensus opinion in the
Committees on Overseas France and on the Constitution by ]anuary 1946.
The second Constituante backslid on many issues and almost did on this one,
but in the end it couldn’t.

All such points became the object of struggle in subsequent years, and the
debate over the Union would not be stuck in a dichotomy of self-determining
nation-state vs. colonial empire. How much the French Union would be cen-
tralized and tutelary and how much it would be an association of relatively
autonomous states or states in the making was highly contested, as would be
the relationship between principles of equality—social and economic as well
as political—and notions of difference. But most participants in the consti-
tutional debates believed such principles would have to be reconciled in

some way.

Using Citizenship

Most French leaders did not realize that Africans would see citizenship not
simply in terms of a quest for civil and political rights but as a basis for making
social claims. The language of equivalence was heard on the streets of Dakar
at the same time as in the Constituante in Paris. I have dealt with this subject
elsewhere and so will be brief here. The slogan “Equal pay for equal work”
emerged in the general strike movement in Senegal in December 1945 through
February 1946. Lasting two months, including two weeks of near total work
stoppage in Dakar, and spreading to other major towns in Senegal, the strike
brought out a range of workers, from civil servants to manual workers, citi-
zens and subjects. With daily mass meetings, the strike took on the tone of a
mass urban movement as much as an industrial action. Demands were over-
lapping, from recalculation of minimum wages without distinction between
“African” and “European” standards of living for the lowest paid workers to
payment to civil servants of all ranks of family allowances on the same basis as
to workers from European France.

Officials on the spot and in Paris turned to metropolitan models of set-
tling industrial disputes, negotiating with the unions and giving each category
of worker concessions until the general strike peeled back, layer by layer.
While African workers did not gain full equality, they did transport the Afri-
can worker from the realm of difference into the realm of equivalence: the
rules of contestation and the forms of labor agreements would be the same for

all French people. Further strikes—including the railway strike that engulfed
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all of French West Africa for five months in 1947—48—would widen this
opening.’” The labor code of 1952—the achievement of a six-year-long strug-
gle by African parliamentarians and trade unionists—gave social substance to
assertion of equivalence without distinction of race, religion, or origins, pro-
viding for equal pay and equal benefits for equal work, the 40-hour week and
paid vacations for all workers, and the right to unionize and strike.

That the French government was losing control over the pace and process
of political change slowly came to be recognized in Paris. A 1954 political
study commissioned by the government noted that “Political emancipation has
been bit by bit completed by social emancipation.” Echoing Herriot’s notori-
ous phrase of 1946, the report concluded that socially as well as politically the
metropole was in danger of being “colonized by its colonies,” forced by de-
mands for “a standard of living equal to that of metropolitans” to take on a
huge financial burden. The only solution was to insist that each territory take
on the “financial incidence of their exigencies in the social realm.”

By 1956, the escalating demands of labor—and other sectors of society—
were so great that the French government was secking a way out of the logic
of universality and equivalence that it had promoted after the war.*’ In that
year, the legislature voted in the loi cadre, giving a high degree of political
autonomy to each overseas territory, putting effective power in the hands of
leaders elected to territorial assemblies under universal suffrage. The gov-
ernment hoped that devolving budgetary authority to these assemblies,
elected by taxpayers of each territory, would make the resources of the ter-
ritory, rather than those of France as a whole, into the object of claims. The
law took the final step toward universal suffrage in the overseas territories
and unified the voter rolls—two long-standing demands of African political
leaders, who at last saw fulfilled another piece of their agenda. They also saw
the price. Social claims would be harder to make, and territorialization
could lead to fragmentation, but the power that was being devolved was

real—and tempting.41

Sovereignties in Question

While the struggle for social citizenship was being waged, African parliamen-
tarians were trying to remedy the inconsistencies of the constitutional and
electoral procedures. They had maintained continual pressure for universal
suffrage, abolishing the two-college system and strengthening the power of
territorial assemblies, all this more or less accomplished in 1956. They were

not able to make the federal assembly (the Assemblée de I’Union Frangaise)
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more than a consultative body, and the 1956 legislation was a setback for those
who favored giving French West Africa as a whole legislative and executive
authority.

Senghor, since the early 1950s, was pushing on two fronts: federalism at
the West African level, and confederalism at the Union level. Confederalism
implied recognizing a national personality for each member state, which then
accepted voluntarily to associate with others to legislate and administer mat-
ters of common concern. He thus sought three layers of sovereignty: territo-
rial, federal, and confederal. “In this perspective, it is the federal state of
French West Africa that would be integrated into the French Federal Repub-
lic.”*?

There was by no means agreement among all African politicians, and the
divergences would become wider after the 1956 loi cadre went into effect and
African political parties acquired real power, with real patronage, in the indi-
vidual territories. Felix Houphouét-Boigny, most notably, wanted to by-pass
the West African federation and associate individual territories directly with
France in a “Franco-African Community.”“’

While Africans debated the layered sovereignties implied in sharing
power among territories, West Africa, and the French Union, the constitu-
tional provisions of the Union were working badly. The most was accom-
plished, with the least violence, in the territoires d’outre-mer of sub-Saharan
Africa. Unambiguously part of the French Republic, represented in the re-
publican legislature (Assemblee Nationale and Conseil de la Republique, the
upper chamber) as well as the Assemblée de I’Union Frangaise, African politi-
cians had levers to pull in a divided polity with close votes and shifting gov-
ernment coalitions. Their success in regard to the labor code of 1952 was a
case in point. In both Algeria—with the fiction of its being more fully inte-
grated into the Republic but with its acute divisions—and the Associated
States, the structural difficulties were acute and immediate. The extension of
citizenship to Muslim Algerians was subverted by actions of settlers, with po-
litical and military allies, maintaining the double college to keep the Muslim
majority from exercising the kind of power that African majorities assumed,
without great fuss, in sub-Saharan Africa after 1957.

Official documents invoked the fact that the Associated States (the for-
mer protectorates) were sovereign, although no one remarked on the irony of
a republican government deferring to the Bey of Tunisia, the Sultan of
Morocco—sometimes referred to as “Emperor”—and the King of Vietnam.
Officials maintained the fiction that protectorates had voluntarily and by

treaty ceded a degree of sovereignty to France, but it was unclear whether the
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new arrangements of 1946 required new treaties or whether France could it-
self revise the terms. There were doubts too whether beys, sultans, and kings
would like the fact of their subjects acquiring the quality of French citizen and
all the rights that went with it, the point of which in another historical con-
text was precisely to diminish or eliminate the sovereign prerogatives of a
king.44

Morocco and Tunisia refused to send delegates to the body that was sup-
posed to coordinate between the Republic and the Associated States. That left
the states of Indochina (itself known as la Fédération Indochinoise), but Viet-
nam was torn by war and lost by France in 1954, so only Laos and Cambodia
actually participated after that. That wasn’t much of a Union. Tunisia and
Morocco acquired full sovereignty in 1956.

By then the failure of the Union was widely recognized, and along with
the revisions in the rules of the African game under the loi cadre came an at-
tempt to rewrite parts of the Constitution. That opened up a new discussion
of federalism, with Senghor and other West Africans pressing hard to make
layered sovereignty—withits territorial, federal, and confederal levels—real
This debate was overtaken by events: the escalating war in Algeria, the at-
tempted putsch by French officers in Algeria against the government, and de
Gaulle’s ride to the rescue in 1958. Remaking the Union was then folded into
the process—more opaque than the last time around—of writing a constitu-
tion for the new Fifth Republic. What is striking is the degree of consensus—
shared by Gaullists and a wide range of African opinion—on the importance
of preserving some kind of federal or confederal France, a supranational en-
tity in which all would possess citizenship and come under an updated version
of the Declaration of the Rights of Man and of the Citizen. On the suggestion
of the future president of Madagascar, this successor to the Empire and the

Union was named the French Community.46

Toward a Federation of Equals?

If the government was trying to distance itself from the social claims of West
Africans while trying to keep self-governing territories in the Union/Com-
munity, in Algeria, France was using the most brutal forms of repression to
keep Algerians in the Republic and at the same time trying to deepen forms of
social integration. In the late 1950s, the government put in place a program of
promotion musulmane—what Americans would call “affirmative action”—setting
aside places in both the metropolitan and Algerian civil service for Frangais

musulmans d’Algérie, Muslim French of Algeria. Muslim Algerians were the
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regular victims of discrimination and harassment in Algeria, but in European
France—in theory at least—they had the rights of a locally born French citi-
zen, plus programs of social integration directed at them.*” Up until the very
end of the Algerian war—and in some respects beyond it—the government
was reconfiguring the relationship of incorporation and differentiation, new
forms of the juggling act of empires.

Let me turn to another side of this story of empire, federation, and nation
within the complex space born of empire: how a particular set of political ac-
tors from a “colonial” territory, Senegal, tried to work within the parameters
of postwar institutions and discourse to define a complex version of sover-
eignty consistent with their needs and imaginations.

Throughout the 1950s, the efforts of Léopold Senghor and his allies to
bring about political emancipation focused, not on shaping a Senegalese na-
tion and not on separating such a nation from France, but on a notion of sov-
ereignty that recognized both the particularity and the complementarity of
different people and cultures. Senghor’s starting premise, put to the Consti-
tutional Committee in 1946, was that “Senegalese accept the French Union.
But if they are politically French, they are not culturally French.”® Until the
very end of empire, Senghor and his compatriot and political colleague Ma-
madou Dia advocated a “Franco-African Community” that would allow for
both expression of an African—but not Senegalese—nationality and contin-
ued political affiliation with European France and the rest of the former
French empire.

When the Lamine Gueye law and the Constitution of 1946 conferred
upon all people in the French Union the quality of French citizen, it was
working with a distinction between nationality and citizenship. Previously,
one could be a national without being a citizen (Muslim Algerians, African
subjects); after 1946, one could have the qualities of a citizen without being a
national (inhabitants of Associated States or mandates).*’

The loi cadre of 1956, and especially the decrees through which it was
implemented, seemed to many Africans to preempt debate over the possibili-
ties of a multinational French empire.’® The law conferred real power on
clected governments, but that power was at the level of the individual terri-
tory, while French West Africa—the unit Senghor and Dia hoped to turn into
a solid federation with its own African nationality and a component part of a
French confederation—was all but dismantled.

Senghor and Dia regarded the application of the 1956 law as a defeat.
Dia expressed his “profound and sad conviction of committing one of those

major historical errors that can inflect the destiny of a people. . . . In spite of
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us, West Africa was balkanized, cut into fragments.” Dia and Senghor per-
sisted when the Constitution of 1958 reconstituted the French Union as the
French Community.”'

The leaders of European and African France were pushing the idea of
federation in opposite directions. For African supporters, a prime goal was to
level upward—to give small, poor territories access to a wider pool of re-
sources for their development. They hoped that federalism would help Af-
ricans gain both from its French connection and from the connection of
African territories to each other.’> The French government, meanwhile, was
hoping that “territorialization”—granting budgetary authority to territorial
governments—would make those governments balance demands for better
social services and higher civil services salaries against the resources of the
taxpayers who had elected them. They saw the aggregation of territories as
costly—pushing the unit in which demands for social and economic resources
were made toward the French state as a whole, making the standard of living
of European France the norm for all.>?

Territorialization created vested interests on the territorial level within
Africa. Both before and after the creation of the French Community in 19438,
Felix Houphouét-Boigny became an advocate of territorial government with
considerable autonomy, direct links of each individual territory to France,
and no intermediate federation among African states. Sourou Migan Apithy of
Dahomey was also deeply skeptical of turning French West Africa into an
African federation with the Franco-African Community.54 The issue was for
some years an open one, the subject of great debates within the Rassemble-
ment Démocratique Africain—the major cross-territorial political party—and
the object of attempts to build other parties, notably the Parti de la Fedération
Africaine, that were specifically federal in structure and objective.”®

After the loi cadre, territorialization was a fait accompli—providing lead-
ers of member states with a territorial electoral base, a state apparatus, and
patronage resources. African federation was an aspiration.’® The post-1958
French Community had its institutional manifestations too, most importantly
the Conseil Ex¢cutif de la Communaute, a regular meeting of the heads of
government of each territory with the French prime minister, his leading
ministers, and President de Gaulle. Here were supposed to be decided mat-
ters of Community-wide interest. But the remaining ambiguity of imperial
federalism lay in the fact that it was only the government of the French Re-
public that had the means—notably the army, the Community-wide bureau-
cratic instruments, and the funds for development projects—to implement

what was agreed upon. The Constitution of 1958 provided what the second
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version of the 1946 Constitution had removed from the earlier draft, mainly
that any “Member State” could opt out of the Community. Consistent with
the idea of the Community as an organization of states, African deputies were
no longer in the Paris legislature: European France, like Senegal or the Cote
d’Ivoire, was becoming a self-governing state.

Behind the transformation of Union into Community was continuity in
the concept of citizenship: Article 77 of the 1958 Constitution stated, “There
exists only one citizenship of the Community.” French citizens could exercise
their rights anywhere in the Community, including entry into any part of
France and into elite schools and professions, while the president was charged
with ensuring that civil and political rights would be protected everywhere.
This citizenship provision was part of the Constitution of 1958 accepted by all
overseas French territories except Guinea in the referendum of 1958.°”

Nationality was more ambiguous than citizenship. European French lead-
ers, including de Gaulle himself, thought that there was only one nationality
too, that of the French Community. But when they argued this before the
Conseil Executif, some African leaders demurred. For them exercising the
rights of a French citizen was not the same as being French. Over the course of
1959, the Conseil Exécutif pulled back, recognizing that the question of sin-
gular or plural nationality needed further reflection.>® They were recognizing
“the need to respect, on the one hand, the existence of growing national sen-
timent in each state, and on the other hand, the unity of all members of the
Community in relation to the exterior.”’

African leaders’ strong defense of nationality as an expression of the per-
sonality of their states forced French officials to shift position. Government
experts argued initially that France—meaning the Republic—was the only
body whose sovereignty was recognized internationally. But Africans were
articulating a notion of nationality based less on the world’s view and more on
their own assertion of personality.60 A committee dominated by jurists came
up with the idea in November of 1959 of “superposed nationality.” Each mem-
ber state would have its own nationality and citizenship; it would write its
own nationality legislation and decide whom to consider a national. The na-
tionality conferred by an individual state would automatically confer national-
ity and citizenship at the level of the Community. The passport of someone
from Bamako, like someone from Toulouse, would state that the bearer held
the nationality of the “French Republic and of the Community,” although
some experts thought it should also mention the name of the state where this
nationality originated. The discussions made clear that French officials were

struggling to make concrete some version of layered sovereignty, faced with
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assumptions in international law that states are distinct. The committee’s ver-
sion of superposed nationality was accepted by the Conseil Exécutif in De-
cember 1959, and experts were asked to draft Community-wide regulations
and to help Member States write laws with enough consistency so that states
would accept each other’s decisions about who was a national.®'

Senghor, Dia, and others insisted throughout the 1950s that national
community could be built within rather than in opposition to the French
Community and that the “nation” in question was African or West African
rather than Senegalese. In 1953 the Indépendants d’Outre-Mer, to which Sen-
ghor was affiliated, asserted that their goals were consistent with the French
Constitution of 1946 and rejected the “temptation of narrow nationalisms
representing a grave danger in a world in which independence risks being an
illusion.” They sought a “vertical solidarity” between France and Africa as well
as interaction among African territories.®? For Dia, “Senegalese democracy
will not be viable except in the context of a larger African proletarian democ-
racy, integrating itself at a higher level %3

The desire for a layered sovereignty—territorial, pan-African, and
Franco-African—was in part practical: economic and social progress required
interdependence. And it was in part cultural, focused on people whom Seng-
hor termed the “négro-africains de I’'Union Frangaise.”* The state would be
the means by which such a community would function. As Dia put it, “It is
necessary in the final analysis that the imperialist conception of the nation-state
give way to the modern conception of the multinational state.”®

Senghor and Dia did not persuade their West African compatriots—who
were becoming more entrenched in their territorial positions and more inter-
ested in a direct relation to European France than to each other.®® Others,
particularly youth and student groups, didn’t think the layered sovereignty
constituted a sufficient break with colonialism. For them, the humiliation of
colonialism would only be continued when the unit within which Africans
exercised citizenship rights—no matter how complete—was still French.
They were calling for total independence, something Guinea had achieved by
voting no in the referendum on the Constitution of 1958. The issue was for
some years the subject of great debate. But the 1958 vote suggested that the
majority of French Africans were still willing to follow leaders working within
a framework that left open how territory, pan-African unity, and Franco-
African affiliation would be conjugated.67

In the end, only a truncated federalism became a reality: the union of
Senegal and its inland neighbor, the French Sudan, which founded the Mali
Federation in 1959. Although Dahomey, Niger, and Upper Volta came close to
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joining, in the end most West African leaders feared that larger or wealthier
units might overwhelm them or that poorer units would claim a share of the
resources of the more affluent.®®

The history of the Mali Federation is often written as if its failure were
inevitable before the triumph of territorial nationalism. The archives of the
Federation government give a richer picture of the effort to make it work.
Formally, France, following the Constitution of 1958, ceded certain “compe-
tences” to Senegal and the Sudan—both of which were considered “states”™—
and they in turn ceded them to Mali.®” French experts weren’t sure whether
Mali was a state or not, although they admitted it did most of what states did
and was increasingly asserting its “Malian” personality. Since Mali still ad-
hered to the Community, no one from within the Community could be a
“foreigner” in Mali, and its people could not be foreigners in European
France.”®

Mamadou Dia claimed that the Community gave its members a space and
context for “national construction.” “That is how Mali will build itself, and how
we can best demonstrate our consciousness, or Malian national will; I do not say
Senegalese or Sudanese, because there cannot be a nation at the level of our
states—I say our Malian will, and we have the steady conviction that the cause
which we serve is the Malian cause, and through it the cause of Africa.”"!

Modibo Keita, assuming the presidency of Mali, told Charles de Gaulle of
“a mystique of independence and a mystique of unity which animates our
peoples.” It is not clear whether he had in mind a famous phrase of Senghor’s,
spoken in 1952, that Africans have “a mystique of equality.” Senghor had spo-
ken in a debate over the labor code, insisting that Africans would not accept
anything other than immediate and full equality in this and other domains
with the citizens of the rnetropole.72 By the late 1950s, the urgency of claims
to social and economic equality within the French Union was giving way to
the mystiques of unity and independence.

The discussion of “superposed” nationality, so heated in November 1959,
was gone by March 1960, as Mali was clearly about to acquire its own person-
ality as an independent nation-state. Senghor still wanted to retain Commu-
nity citizenship, but Keita did not, apparently because he sought a less layered
notion of sovereignty and a more unitary state—internally as well as in rela-
tion to France.” As negotiations went on, they focused less on the Commu-
nity as a political entity and more on the bilateral relationship between France
and Mali.

The agreements signed, along with the transfer of sovereignty to Mali,

defined by treaty what membership in the Community had been supposed to do
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for all its citizens. They guaranteed that Malian and French citizens in the ter-
ritory of the other state would enjoy the same rights and social services as any
resident of the territory in which they were residing, including the right to
enter and leave each other’s territory.”* During the negotiations, French offi-
cials seemed more anxious about the ability of European French people to
reside and do business in Mali than they were about the possibility that Mali-
ans would come to France, continuing the right they had had as French citi-
zens before independence.75

The attraction of the Community was, for many African leaders, linked
to the possibility of an African federation within it; it provided an umbrella
under which French-speaking Africans could work with each other as
fellow-citizens.”® Using Community-wide citizenship as a basis for African
claims to social and economic equivalence with European France had already
been made more difficult. Once the possibilities of wider union faded, then
the reality of the situation was bilateral: the supra-sovereignty of Community
offered less than the reciprocal rights (and the possibilities of aid) that could
be negotiated as a sovereign state with France.”’

Meanwhile, the possibilities of the Community as a whole evolving into
something new were reaching their limit for European France, and with the
Algerian war still going on, France faced each pattern of devolving power in
all its particularity. Becoming independent in June 1960, Mali remained in
the Community, but with the rights of citizens of France in Mali and citizens
of Mali in France now regulated by bilateral treaty and Mali taking on all the
international attributes of a state, the significance of that collectivity was rap-
idly diminishing.”®

Now Mali had to define how one acquired Malian nationality. Its leaders
worked on such a law during the summer of 1960. In keeping with a broadly
African conception of nationality, they tried to leave room for citizens of
other states of the Franco-African Community—plus Guinea—to obtain
Malian citizenship.”” There are some hints of less inclusive attitudes, mainly
concern among ministers about Guineans or Dahomeans who had been civil
servants for the government of French West Africa and continued to live in
Senegal or Sudan without necessarily indicating loyalty to them.3° But the
federation came apart before the law was passed.

Nationality issues were not the reason the Mali Federation split up in
August 1960. Senghor and Dia on the one hand and Keita on the other were
both colleagues in government and political rivals, both fearing that—having
built up political bases in their territories—they were at risk in a federation

of having the rival undermine the political base. The populations of Senegal
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and the Sudan were sufficiently overlapping and interacting, and political af-
filiations sufficiently uncertain, that fears of cross-state poaching were real-
istic. Senghor later portrayed Keita as a dogmatic socialist, willing to use
totalitarian methods and threatening to outflank Senghor in Senegal from
the left; while Keita may have thought Senghor too cozy with French leaders
and a threat to use resources from that connection to co-opt Sudanese.
Senegalese and Sudanese had for a time struggled to overcome such struc-
tural obstacles to federalism, and the effort should be remembered along with
failure. It points not just to the importance to someone like Senghor of ideals,
romanticized perhaps, of a unified Africa, but also to the importance and am-
biguous history of incorporation into an empire—a space in which Africans

had once shared subjugation and in which they later claimed equality.

From Community to Nation-States

After rejecting the notion of “Senegality,” Senghor, Dia, and other leaders
from Senegal ended up with just that. Within half a year of the collapse of
Mali, Senegal had passed a nationality act. Its central provision, as in much of
the world, was filiation and residence: one became Senegalese by being born
there or having a father or mother who was born there. The law went an extra
length in opening nationality to people from neighboring territories who
were contributing to the Senegalese economy and who had revealed their at-
tachment to Senegal by residing there—it was a door with an expiration date
that would soon place a line between Senegalese and other Africans. The na-
tionality law expressed Senegal’s desire to place itself as a full and equal mem-
ber of the community of nations. %2

The politics of the bounded nation-states were to become increasingly
important in independent Africa, sometimes carried to xenophobic levels. Its
most recent and extreme manifestation is in the Cote d’Ivoire, where the
government has employed the concept of “ivoirite” to distinguish what it re-
gards as true nationals from people from elsewhere, mainly from countries to
the north. To do so requires the occlusion of much history, for the economic
viability of Céte d’Ivoire depended on wider trade networks and on the labor
of people from the north, many of whom became closely integrated into ivo-
irien institutions and communities. Senegal and other states of Africa have not
been immune from erecting barriers that deny history as much as an entry
permit.

European France also became more national. African deputies left the

Assemblée Nationale in 1958 as the territories they represented became
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“states” within the Community, and their Algerian colleagues—some fifty-five
of them—departed in 1962 when Algeria became independent, leaving the
legislature the kind of franco-French institution of which people complain
today. Africans coming to European France had in the 1950s been exercising
the right of citizens to come, go, and seck jobs and residence as they chose,
extended by treaties for some years after independence. But Africans were in
the process of becoming immigrants, and by 1974 their rights of entry were
severely restricted. From an empire-state trying to keep diverse people within
a political unit, France eventually became a nation-state worried about keep-
ing people out, including the descendants of the same people it had tried to
keep in.

Conclusion

In 1946, as French and African leaders contemplated turning empire into fed-
eration by different means and with different ends, they did not know that a
world of nation-states would emerge some fifteen years later. If conventional
views of the emergence of sovereignty regimes focused on clearly bounded
territory and on the singularity of the nation—whether dated to the seven-
teenth or eighteenth centuries—such serious consideration of these options
on both sides of the colonial divide should not have been possible. We need to
think of sovereignty in a more open and supple way than has become the
norm.% The presence of powerful national sentiments in both European
France and its colonies is not what is in question. But projecting backward in
time, the nation-state as the normal form of political structure misses the way
in which certain frameworks emerged out of alternatives. Those alternatives
were very much alive fifty years ago.

The French Union of 1946 and the French Community of 1958 had deep
roots in imperial formations in French and European history. The concepts
were flexible enough to give cover to settlers in Algeria who manipulated the
institutions of Union or Community to keep Muslim Algerians as an exploit-
able underclass and for West African leaders to use the citizenship construct
to pose demands for civic, political, social, and economic equivalence for all
citizens of African and European France.

In the politics of citizenship in postwar French West Africa, it was the
metropole that blinked first, faced with a militant labor movement and
well-placed politicians turning imperial citizenship into claims for eco-
nomic and social equivalence. “Territorialization” became an escape from

the consequences of a political strategy that had initially sought to emphasize
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greater France as the only unit of political aspiration. To be sure, many Afri-
cans and the leaders who represented them saw the French presence as inher-
ently oppressive and humiliating, and the claim that integration would take
place on French terms as an insult. That was an argument within a broader
spectrum of West African activism. For other African leaders, the French
connection provided a lever to obtain resources to combat poverty and to give
Africans a platform to reveal the place of Africa in world civilizations.
Senghor and Dia thought that the promise of federation could over-
come the history of colonization; other African activists thought that only
the separation of Africa from Europe could overcome that history. The
Mali Federation failed, but the record of the nation-state in ending hierar-
chy or discrimination, within or among nations, is not unambiguously
positive either.®* Perhaps recapturing the varied forms of political imagi-
nation that emerged at different moments of the past will help us keep in
mind the importance of thinking imaginatively about alternatives for the

future.
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The Ambiguities of Sovereignty
The United States and the Global Human Rigbts Cases
of the 1940s and 1950s

MARK PHILIP BRADLEY

In the celebrated 2003 Lawrence v. Texas case through which the U.S. Supreme
Court overturned the anti-sodomy provisions of Texas state law, Associate
Justice Anthony Kennedy’s majority opinion drew sustained attention to a
decision of the European Court for Human Rights in 1981, Dungeon v. UK, in
which the court found prohibitions in Northern Ireland against gay sex were
invalid under the European Convention for Human Rights. “Other nations,
too,” Kennedy wrote, “have taken action consistent with an affirmation of the
protected right of homosexual adults to engage in intimate consensual con-
duct.” Noting the parallels to Lawrence, Kennedy argued that the “right the
petitioners seek in this case has been accepted as an integral part of human
freedom in many other countries.”

This attentiveness to global human rights sensibilities in Lawrence and
their relevance for American jurisprudence has also emerged in other recent
opinions by the Court. In a variety of cases, most notably the 2005 Roper v.
Simmons opinion on juvenile capital punishment, the court has increasingly
foregrounded “foreign and international law as relevant to its assessment of
evolving standards of decency” to buttress its constitutional argurnents.2
Given prevailing scholarly notions of U.S. exceptionalism in its promotion
and enforcement of human rights and of the more general reticence of the
American state to allow international norms to intrude into the sovereign

space of domestic politics,’

many contemporary observers have remarked on
the historical novelty of these opinions and their potentially transformative

impact. Whether viewed with approbation or opprobrium, they have been



seen by American legal scholars and judges as a largely contemporary phe-
nomenon, a kind of spillage of the acceleration of the legitimizing power of
global human rights norms and one of a number of post—Cold War moments
in which the boundaries between state sovereignty and transnational forces
have become increasingly blurred.*

The genealogies of the Lawrence decision, however, go far deeper in ways
that hold the potential to reveal the complex engagements of American actors
in global human rights politics and to complicate exceptionalist narratives of
the construction of sovereignty in the United States. The late 1940s and early
1950s, a period conventionally rendered through a statist Cold War lens, saw
a series of transnationally inflected rights cases brought before American
courts by Japanese-American, African-American, and Native-American plain-
tiffs. Although they are more commonly glossed for their domestic civil rights
and constitutional resonances, what is most striking about the briefs, oral ar-
guments, and (sometimes) opinions from these cases is their novel reliance on
nascent global rights norms and their applicability for transforming domestic
policy. In all of them, arguments based in interpretations of U.S. constitu-
tional law were buttressed and sometimes superceded by claims that United
Nations Charter provisions on human rights and other transnational rights
guarantees were legitimate grounds upon which to challenge domestic dis-
criminatory practices.’

The global rights cases and their efforts to strike down domestic law by
according a controlling authority to emergent global human rights norms un-
leashed a storm of controversy. For increasingly vocal critics in the American
legal community and in the U.S. Senate, these cases and the broader embrace
of a global-rights order threatened American sovereignty and its own tradi-
tions of human rights. Opposition to them—and the perceived need to take
concerted action to meet their challenges to U.S. sovereignty—increasingly
centered on what became known as the Bricker Amendment, designed in part
to officially curtail American involvement in global human rights politics.
Although ultimately, if narrowly, defeated, the Bricker Amendment prompted
a public pledge by the Eisenhower administration in the spring of 1953 that
the United States would opt out of further participation in human rights
treaty making in the United Nations as well as the promise to withdraw the
Genocide Convention and other pending international human rights instru-
ments from consideration for ratification by the U.S. Senate.

One way of reading the history of the American global rights cases of the
late 19405 and early 1950s is to focus on outcomes. Notwithstanding their

expansive claims and the ways they pushed against more rigid notions of
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national sovereignty, the cases themselves never brought a clear juridical reso-
lution to the appropriate balance between global norms and domestic policy.
No single U.S. Supreme Court decision in this period granted full legitimacy
to their arguments. Moreover, the successful efforts of critics to force a vir-
tual disavowal of global rights norms in American domestic space by the
Eisenhower administration suggests that a hyper-statist view of American
sovereignty ultimately trumped their more elastic visions of sovereignty that
located guarantees of individual rights outside the bounds of the nation-state.
In these senses, the cases might be thought of as something of an anomaly—rare
exceptions that ultimately proved the rule of the traditional impermeability of
American state to transnational forces.

To move too quickly in this realist interpretative direction, however,
forecloses a more fluid and capacious examination of them and their larger
significance. 1 approach these cases with a different analytical aim in
mind—one focused on processes rather than outcomes—to explore how
they reveal aspects of the surprisingly fragile, contested, and contingent na-
ture of the construction of American sovereignty and the engagement of both
political elites and local actors in those contestations. My focus in this essay is
an exploration of what these global human rights sensibilities were doing in
American legal discourse of the late 1940s and early 1950s at all. In part, I
consider the conditions of possibility that led plaintiffs, their lawyers, and
some judges to believe that global rights norms would have political and cul-
tural traction in an American domestic context seemingly so bounded by
rigid notions of sovereignty. I examine too the varied range of interpretative
claims these actors advanced about the relationship between domestic prac-
tice and transnational norms. But I also explore how the vocal opposition
these cases produced reveals persisting fears of sovereignty’s precariousness
rather than its hegemonic power and legitimacy. Despite the seeming finality
of the Eisenhower administration’s pronouncements, the global sensibilities of
these cases remained remarkably resilient even when they receded from offi-

cial state discourse.

Making Global Rights Claims at Home

In the spring of 1946, Orsel and Minnie McGhee turned to the Detroit
Branch of the National Association for Colored Persons (NAACP) for help. A
group of white property owners in northwestern Detroit had gone to the Cir-
cuit Court for Wayne County to oust the McGhees, who were African Amer-

ican, from the home they had purchased some ten years earlier. The case
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rested on a racially restrictive covenant adopted by white homeowners that no
property in the neighborhood “shall be used or occupied by any persons ex-
cept those of the Caucasian race.” Among the signatures on the covenant were
those of the white couple who had sold their home to the McGhees. Two
Detroit-based African-American attorneys, both members of the NAACP’s
National Legal Committee, took the case. The Circuit Court ruled against
the McGhees, arguing that they had bought their home in full knowledge of
the covenant’s restrictions and that such covenants, since they represented a
private contract, violated neither federal nor state law.®

The McGhee’s attorneys appealed their case to the Supreme Court of
Michigan. In Sipes v. McGhee, their appellant brief emphasized the ways in
which the lower court ruling was contrary to what they termed “sound public
policy.” The brief argued the “plain and simple truth is that race restrictive
covenants run directly counter to the spirit and genius of Michigan’s law and
traditions.” To support this argument, the brief gave sustained attention to the
decision of the neighboring Ontario High Court In re Drummond Wren, which
refused to enforce a restrictive covenant against Jews because it violated the
human rights provisions of the United Nations Charter that Canada had re-
cently ratified. The relevance of the opinion in the Wren case, the brief contin-
ued, was reinforced “by the wide official acceptance of the international
policies and declarations frowning on the type of discrimination which the
covenant would seem to perpetuate.”” Amicus curiae briefs by the national of-
fice of the NAACP and the Wolverine Law Association, a Michigan based
African-American legal group, lent further support for these transnational
claims, arguing that the restrictions on the use of land by blacks violated the
ideals of the United Nations and the public policy of the state.®

At the same moment that the McGhees battled Detroit’s racially restric-
tive covenants for the right to remain in their home, Kajiro Oyama challenged
the State of California’s appropriation of property he had bought for his son.
Oyama was a Japanese national who had lived in the United States for more
than thirty years but who by federal naturalization law was ineligible for
American citizenship. Oyama purchased the property in question in the
mid-1930s under the name of his son, Fred, who was six at the time and an
American citizen. At issue in the case was the California Alien Land Law that
prohibited resident aliens from owning agricultural land in the state. In its
real effect, the law was directed at persons of Japanese descent. While it was
possible for resident aliens to arrange for gifts of land to their citizen children,
the state of California made it as difficult as possible to do so. As it happened,
the state had enacted a new reporting requirement during World War II with
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which Oyama had failed to comply in large measure because he and his family
were among the many Japanese-Americans “detained” in concentration camps
during the war.’

In Oyama v. California, the Oyamas’ attorneys argued before the California
Supreme Court that the Alien Land Law was a “discriminatory law denying
Japanese aliens, solely because of their race, the rights vouchsafed to all oth-
ers, aliens and citizens.” To support these claims, the brief argued that the
California law “flaunts, for all the world to see, a conflict with the Charter” of
the United Nations. Like the McGhee case in Michigan, the Oyamas’ brief
underscored its claims that the human rights provisions of the UN Charter
provided grounds to strike down the Alien Land Law with reference to the
Ontario High Court’s decision In Re Drummond Wren to refuse to enforce a
restrictive covenant against Jews.!” Both the Japanese American Citizens
League and the California chapter of the American Civil Liberties Union
(ACLU) filed amicus curiae briefs in the case that made similar UN Charter
claims.!!

Sipes v. McGhee and Oyama v. California were the first of an escalating series
of African-American and Japanese-American civil rights cases in the late
1940s and early 1950s to employ the novel legal argument that the controlling
authority of international human rights norms trumped federal and state law
to provide redress in cases of domestic racial discrimination. African-American
homeowners James Hurd in Washington, D.C., and J. D. Shelley in St. Louis
faced the same racially restrictive covenants that the McGhees did in Detroit
and looked to local and state courts for redress in Hurd v. Hodge and Shelley v.
Kraemer."” In Oregon and California respectively, Kenji Namba and Sei Fujii’s
purchases of agricultural land were, like those of Fred Oyama, appropriated
by the state. They challenged the racially discriminatory land laws that under-
lay these actions in Namba v. McCourt and Sei Fujii v. California.”

In all of these cases, African-American and Japanese-American plaintiffs
did not ground their arguments solely in global rights claims. Reflecting their
expansive legal strategies and uncertainty over the kinds of claims that might
be most persuasive to judges, their briefs included extended arguments rooted
in U.S. constitutional law as well as sociological discussions of the deleterious
social consequences of the restrictive covenants. But without exception they
also put forward strong UN Charter human rights arguments to underscore
how these covenants and laws undermined sound public policy. Several other
cases concerning segregated public accommodations and law schools and pro-
hibitions on Japanese-American fishing rights that put forward UN Charter
rights claims also emerged in this period.14 The Sei Fujii brief for the petition-
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ers is illustrative in its vigorously stated claim that California’s Alien Land
Law was “contrary to the principles and spirit of the United Nations Char-
ter.”!®

As some of these cases moved to the state and federal appellate levels, a
variety of state and non-state actors who supported the petitioners also looked
to the authority of global human rights norms. Among the first instances at
the national level of employing UN Charter human rights provisions for do-
mestic purposes was the NAACP’s decision in the summer of 1946 to submit
a petition to the United Nations exposing racist practices in the United States
and their violations of Charter norms, what became An Appeal to the World!
spearheaded by W. E. B. Du Bois.!® At the same time, a variety of domestic
activists and engaged legal scholars embraced the UN Charter’s human rights
provisions for legal efforts to combat racial discrimination at home; in confer-
ences and articles, they discussed the relevance of UN Charter claims both for
domestic public policy arguments and for exploiting public opinion to their
advantage."” The potentialities of the UN Charter for the realization of do-
mestic civil rights also surfaced in the deliberations of President Truman’s
Committee on Civil Rights in 1947. Its celebrated final report, To Secure These
Rights, put forward what it termed a “strong argument” that U.S. ratification
of the UN Charter and its human rights provisions gave Congress treaty
power to protect domestic civil rights.18

Drawing on the spirit of these initiatives and discussions, a variety of
nongovernmental advocacy groups—including the NAACP, the American
Jewish Congress, the National Lawyer’s Guild, the ACLU, the Japanese-
American Citizen’s League, and the American Association for the United
Nations—Ilent vocal support to the global rights cases in amicus briefs when
they came before state and federal courts on appeal.'” Typical of their ap-
proach was the ACLU’s 1947 amicus brief to the U.S. Supreme Court in the

Oyama case, which argued:

Not only is [the] Court’s review of the instant case important from the
standpoint of the development of law in the United States, but it is also
important from an international point of view. For the United Nations
Charter asserts that “the United Nations shall promote . . . universal
respect for, and observance of, human rights and fundamental freedoms
for all without distinction as to race . . .” Thus, the Court should re-
view the instant California decision not only to determine whether the
United States Constitution has been correctly interpreted, but also to

determine whether our treaty obligation has been observed.2°
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The state itself adopted the global rights arguments of the petitioners
in the restrictive covenants cases, which, as they moved to the U.S. Su-
preme Court, were collapsed under the rubric of Shelley v. Kraemer. Along
with claims rooted in domestic practice and constitutional law, the amicus
brief prepared by Attorney General Tom C. Clark and Solicitor General
Philip B. Perlman in Shelley drew specific attention to American support
of international human rights agreements to argue that racially restrictive
covenants were inconsistent with the public policy of the United States.
The brief highlighted the preamble and articles g5 and 56 of the UN
Charter, which dealt with human rights protections, reminding readers of
the Charter’s approval as a treaty by the U.S. Senate in 1945. It also
pointed toward American support for the Act of Chapultepec at the
Inter-American Conference on Problems of War and Peace held in Mex-
ico City in 1945, which included provisions for the protection of human
rights, and the Ontario High Court decision in In re Drummond Wren to
support their public policy arguments.21

How did the petitioners, their lawyers, a host of non-state actors, and
at times even some agents of the state come to look outside the nation to
global rights norms as a powerful tool to combat domestic racial discrimi-
nation? And why did they believe that American judges might be receptive
to such transnational legal claims? The global rights cases of the late 1940s
and carly 19505 emerged against an extremely fluid political moment fol-
lowing World War II at home and abroad. Scholars of African-American,
Mexican-American, Native-American, and Asian-American history have
devoted significant attention to the struggle for civil rights in the wartime
and immediate postwar period. But if civil rights issues and litigation were
clearly ascendant on the domestic political stage, the kinds of claims that
would be advanced and recognized were far more complex and contingent
than previous scholarship has acknowledged. As Risa Goluboff has recently
argued, the scholarly fixation on Brown v. Board and the Equal Protection
Clause of the Fourteenth Amendment of the U.S. Constitution as the foun-
dational genealogies for postwar anti-discrimination doctrine has obscured
the varied scope and significance of civil rights practice in the 1940s. In
these senses, invocations of UN Charter provisions on human rights were a
part of a broader and more diverse, if understudied, repertoire of postwar
rights claims advanced in the postwar period, including calls for economic
and social rights along with more familiar demands for political and civil

rights.22

130 | MARKPHILIP BRADLEY



The Emergent Global Rights Order

As the struggle for civil rights at home accelerated in the wartime and immedi-
ate postwar periods, parallel developments in the international sphere pro-
duced an unprecedented series of transnational declarations, covenants, and
conventions to codify human rights norms. The adoption of the UN Charter in
1945 and the UN Declaration of Human Rights in 1948, which articulated
global human rights norms and duties that sought to protect individual civil and
political rights and promote collective economic and social well-being, were
the most dramatic instantiation of a far wider phenomenon. In Latin America,
delegates at several Pan-American congresses during World War II adopted a
regional human rights vocabulary that anticipated the Universal Declaration
and culminated in the adoption of the American Declaration of the Rights and
Duties of Man in 1948. Immediately after World War II, Western European
states began to draft their own rights lexicon, producing the European Con-
vention on Human Rights in 1950. In this same period, discussions at the
United Nations centered on a convention to outlaw genocide, a global freedom
of information covenant, renewed attention to the Geneva Convention’s pro-
tections for the rights of non-combatants in times of war, protective rights of
asylum for refugees, and the adoption of legally binding guarantees of the po-
litical, economic, and social rights enshrined in the Universal Declaration.?

The United States did not stand apart from these developments. The
American state and a host of non-state American actors were deeply involved
in the construction of this new global rights order from the outset in ways that
would become deeply intertwined with domestic racial politics. While rights
talk had been embedded in U.S. political discourse for much of its history, the
idea of “human rights” and its transnational iterations only gained currency
and power during World War II. With President Franklin D. Roosevelt’s
“Four Freedoms” State of the Union address in January 1941 and its sweeping
conclusion that “freedom means the supremacy of human rights everywhere,”
the global articulation and enforcement of human rights became a central war
aim of the United States. Throughout the wartime period, the Roosevelt ad-
ministration was joined by a host of domestic religious, legal, labor, and civil
rights organizations in placing the global protection of human rights at the
forefront of an imagined postwar international order.

But if American leadership was critical, it was also marked by contradic-
tions and ambiguities. As Carol Anderson has powerfully argued, official rhe-

torical commitments by the American state to global human rights protections
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lay in uneasy contrast to the fierce opposition of many white southerners and
the shallowness of some white liberal commitments to the African-American
struggle for human rights at home. Along with the influence of a vocal minor-
ity of American conservatives who viewed almost all international commit-
ments with suspicion, the lingering potency of racism in wartime and postwar
America and its political valences could prompt reticence on the part of policy
makers over how far global rights norms could intrude in American domestic
space.”

The drafting of the human rights provisions of the UN Charter, which
became so central to the claims of the global rights cases of the late 19405 and
carly 1950s, reflects both the potentialities and hesitations of official Ameri-
can engagement in global human rights politics. At the San Francisco confer-
ence that brought the UN into being in 1945, the American delegation, under
heavy pressure from domestic groups that strongly favored international guar-
antees of human rights, proposed the provisions that put human rights at the
center of the UN Charter. The language of the preambulatory article 1, in
which member states pledged “respect for human rights and fundamental
freedoms for all,” and article 55, which guaranteed freedom from discrimina-
tion “without distinction as to race, sex, language or religion,” were the prod-
uct of American efforts. But at the same time, in a clear bow to the fears of a
conservative and racialist backlash the provisions might produce at home, the
American delegation introduced language that promised “nothing in the Char-
ter should authorize . . . intervention in matters that are essentially within
the domestic jurisdiction of any state,” what would become article 2, section 7
of the Charter. At the close of World War II, the relationship between the
emergent global rights order outlined in the Charter—particularly its insis-
tence that member states protect the individual rights of all their citizens—and
its domestic jurisdiction clause, remained in flux. The Charter’s articulation
of global rights norms, some contemporary observers believed, offered at
least the possibility of rethinking the bounds of sovereignty.25

In the immediate postwar era, American leadership remained critical to
efforts to deepen the Charter’s human rights promises. Eleanor Roosevelt
chaired the United Nations committee that produced the Universal Declara-
tion of Human Rights as well as the UN bodies that oversaw drafting of inter-
national covenants on political, civil, economic, and social rights. The United
States was also the prime mover behind the Genocide Convention, along with
international covenants on the political rights of women and freedom of infor-
mation. But here too the ambiguities in American attitudes toward human

rights and sovereignty would persist as a variety of state and non-state actors
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debated whether these global rights accords should be binding treaties with
the power to reorder state practices, voluntary declarations, or simply op-
posed in their entirety as unacceptable intrusions into sovereign domestic
space.”®

In this liminal postwar moment—when American constructions of rights
and sovereignty were both in play at the intersection of the domestic and the
transnational—the petitioners in the global rights cases sought to harness the
potentialities of international human rights guarantees and more relaxed con-
ceptions of national sovereignty to combat racial discrimination in the United
States.?” Taken together, their claims were remarkable. They not only marked
the first instance that transnational norms on rights questions intruded into
American juridical processes but also reveal the embrace and employment by
a variety of local actors of a global human rights order often seen as operating
in only a kind of distant and elite transnational space.

The responses of state and federal appellate judges to the global rights
cases did not definitively resolve the questions of rights and sovereignty they
posed. In the Oyama and Shelley cases, the only ones of these cases on which
the U.S. Supreme Court ruled in substantive ways, the majority opinions of
the Court elided UN Charter arguments. Nonetheless, a substantial number
of state and federal courts, and in the Oyama case several Supreme Court jus-
tices, along with prominent American legal scholars proved receptive to them.
Their responses reveal the horizons of possibility in the late 1940s for articu-
lating looser constructions of state sovereignty in cases of domestic racial
discrimination, from a willingness to grant moral if not legal authority to
transnational rights guarantees to a full embrace of the controlling power of
the UN Charter’s human rights provisions for American state and federal
law.?8
The softest interpretation of the relationship between global rights norms
and sovereignty emerged in the Michigan Supreme Court’s May 1948 decision
in Sipes v. McGhee. The majority opinion was particularly concerned with sort-
ing out the efficacy of the various “public policy” arguments, including those
based on the UN Charter, against racial covenants made by the McGhees’
lawyers and in amicus briefs. Ultimately the court was willing to acknowledge

no more than their suasive powers:

Some of the briefs go so far as to insist that the declarations of the Atlan-
tic Charter and the United Nations’ conference at San Francisco are in-
ternational treaties and have the effect of law. . . . We do not understand

it to be a principle of law that a treaty between sovereign nations is
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applicable to the contractual rights between citizens of the United States
when a determination of these rights is sought in State courts. So far as
the instant case is concerned, these pronouncements are merely indica-
tive of a desirable social trend and an objective devoutly to be desired by

all well-thinking peoples.29

In the end, the Michigan court let racial covenants stand, rejecting both
transnational and national public policy arguments.

In several other cases, however, judges and legal scholars were willing to
grant more binding authority to UN Charter human rights provisions. In his
May 1947 dissent in Hurd v. Hodge from a majority opinion that had refused to
strike down racial covenants in Washington, D.C., U.S. Circuit Judge Henry
W. Edgerton devoted sustained attention to the symbolic significance of global
human rights norms, especially the UN Charter, for American public policy
toward domestic discrimination.?® Similar sensibilities emerged in the re-
sponse of Ernest A. Gross, the U.S. Department of State Legal Adviser, to
Attorney General Tom Clark’s questions in November 1947 about the use of
human rights provisions in the UN Charter and the Act of Chapultepec in ap-
pellant and amicus briefs in Shelley v. Kraemer and Sipes v. McGhee as the Justice
Department was putting together its own amicus brief in these cases. Gross
argued that neither the Charter or the Act imposed “a legal obligation to guar-
antee observance of specific human rights and fundamental freedoms without
distinction as to race, sex, language or religion.” But at the same, he suggested
that “the various Charter references to human rights . . . do indicate the gen-
eral public policy of the United States.”!

One state court went somewhat further than Edgerton and Gross. In the
Japanese land rights case Namba v. McCourt, the March 1949 majority opinion
of the Oregon Supreme Court to strike down the state’s Alien Land Law di-
rectly articulated how UN Charter human rights provisions were relevant for
what the court called “our understanding of constitutional law.” In a careful
analysis that combined discussion of domestic and international precedents
and sensibilities, UN Charter human rights provisions directly informed the
court’s conclusion the Oregon law “infringes upon the equal protection clause
of the Fourteenth Amendment” and its holding that the Alien Land Law was
“invalid.”??

Three opinions brought even more forceful articulations of the control-
ling authority of global human rights norms for domestic practices. In Oyama,
the majority opinion of the U.S. Supreme Court in 1948 did not make refer-

ence to Charter arguments, but two concurrences strongly supported strik-
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ing down the Alien Land Law in part because it violated Charter human rights
obligations. In his concurrence, Justice Hugo Black specifically referred to
article 55 of the UN Charter, asking “How can this nation be faithful to this
international pledge if state laws which bar land ownership and occupancy by
aliens on account of race are permitted to be enforced?”*? Justice Frank Mur-

phy’s concurrence put the case even more strongly, arguing,

This nation has recently pledged itself, through the United Nations
Charter, to promote respect for, and observance of, human rights and
fundamental freedoms for all without distinctions as to race, sex, lan-
guage and religion. The Alien Land Law stands as a barrier to the fulfill-
ment of that national pledge. Its inconsistency with the Charter, which
has been duly ratified and adopted by the United States, is but one more

reason why the statute must be condemned.?*

In its claim that a higher law trumped American federal and state law in
case of domestic racial discrimination, the opinion in the Sei Fujii case was the
most muscular assertion in this period of the controlling power of interna-
tional norms in the American global rights cases of the late 1940s and early
1950s. In an April 1950 opinion, California’s District Court of Appeal explic-
itly rejected the claims of Fujii and his lawyers that U.S. constitutional law
invalidated the racially discriminatory nature of the Alien Land Law. Instead
the court looked to what it termed “a more potent authority” to provide re-

dress for Sei Fujii. Justice Emmet H. Wilson wrote in a unanimous opinion:

A perusal of the [UN] Charter renders it manifest that restrictions con-
tained in the Alien Land Law are in direct conflict with the plain terms
of the Charter. . . . [D]iscrimination against a people of one race is
contrary to both the letter and to the spirit of the Charter which, as a
treaty, is paramount to every law of every state in conflict with it. The
Alien Land Law must therefore yield to the treaty as the superior au-
thority. The restrictions of the statute based on eligibility to citizenship,
but which ultimately and actually are referable to race or color, must be

and are therefore declared untenable and unenforceable.?®

If none of these opinions brought a full resolution to relationships be-
tween sovereignty, global norms and domestic rights practices, they nonethe-
less suggest that the efforts of the plaintiffs and their lawyers to link the

efflorescence of civil rights and transnational rights in the immediate postwar
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period through a more relaxed notion of national sovereignty did find political
and legal traction in the late 1940s. Intriguingly, as one commentator has ar-
gued, in the absence of the Sei Fujii decision, the “creative use of the Charter
to inform constitutional analysis” in the Namba opinion might have ushered in
amore tolerant view of the efficacy of global human rights norms in American
jurisprudence and domestic political culture.® The responses to Sei Fujii,

however, foreclosed that potentiality.

Sovereignty and Rights

The Sei Fujii opinion brought with it an immediate storm of controversy.
Within days of the announcement of the California court’s decision, it was
denounced on the floors of the U.S. House and Senate. “Our sovereignty,”
Representative Paul Shafer (R-MI) told his colleagues in one typical response,
“is too sacred to be tossed away for a mess of international pottage.” In the
Senate, several members deplored the decision for opening up to Congress
the right to legislate issues they believed the Constitution reserved to the
states, among them (tellingly) “suffrage, schools, segregation, poll tax, free-
dom from seizure.””” Frank Holman, the president of the American Bar As-
sociation, attached almost apocalyptic significance to the opinion, arguing
that Sei Fujii essentially allowed a foreigner, the United Nations, to become
the president and threatened to turn the U.S. government “from a republic to
a socialistic and centralized state.”8

Adding legitimacy to these claims were the responses of some influential
legal scholars and practitioners. Manley O. Hudson, widely acknowledged as
one of the leading American experts on international law, cabled California
Attorney General Fred Howser as soon as he learned of the Sei Fujii opinion to
register his “astonishment” over the court’s claims that state law “must yield
to the Charter of the United Nations as the superior authority.”39 The decision
was also taken up in the popular press, which foregrounded the transforma-
tive claims posed by the Sei Fujii opinion in somewhat less alarmist ways. In
his syndicated New York Times column, Arthur Krock noted the far-reaching
implications of the opinion for state and national sovereignties and suggested
that the “ruling has raised questions as grave as they are interesting which
must somehow be resolved by the highest authority.”‘m

Ultimately, Sei Fujii and the global rights cases of the late 19405 and early
1950s emerged as central symbols for proponents of the Bricker Amendment,
which sought to severely limit U.S. participation in the global human rights
order. In 19451, Senator John Bricker (R-OH) introduced a resolution oppos-
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ing the draft UN International Covenant on Human Rights. The covenant,
Bricker argued, “would be more appropriately entitled as a Covenant on Hu-
man Slavery or subservience to government. . . . [TThose who drafted the
Covenant on Human Rights repudiated the underlying theory of the Bill of
Rights—freedom to be let alone.”" At the same time, Bricker cited Sei Fujii as
evidence of the ominous potential of the UN to effect unwanted changes in
American domestic policy.42 In early 1952, Bricker decided the grave peril
these cases and the Covenant on Human Rights presented to American sover-
eignty and values required recourse to a constitutional amendment that se-
verely constrained the treaty-making power of the president.

The voluminous hearings held on the Bricker Amendment in 1952 and
1953 are a particularly rich site for capturing the nature of American opposi-
tion to transnational intrusions on domestic policy and rights questions. Laced
throughout these discussions and debates, Senator Bricker—along with his
allies in the Republican Party, the American Bar Association, and a host of
conservative organizations—made frequent reference to Fujii and Oyama as
emblematic of the transnational assault on “existing laws which are in our Bill
of Rights and our Constitution, thereby forcing unacceptable theories and
practices upon the citizens of the United States of America.” The draft of the
UN Covenant on Human Rights was also denounced in testimony as “utter
nonsense,” “a blueprint for tyranny,” and the “greatest threat to American
sovereign‘cy.”43 In these hearings, the global rights cases and the draft UN
Covenant emerged as markers and accelerators of more deeply rooted conser-
vative suspicions of the “international” and “big government statism” and of
efforts to preserve the sensibilities and practices of Jim Crow segregation in
the postwar period.**

The unfolding of opposition to the assertion of global rights norms in an
American context as it emerged in the very public hearings in the U.S. Senate
on the Bricker Amendment might best be viewed as a performance of sover-
eignty. In making this claim, I build on the arguments made by contributors
to Thomas Hansen and Finn Stepputat’s recent volume Sovereign Bodies and in
the work of Giorgio Agamben, particularly what Hansen and Stepputat call
the necessity of “repeated performances of sovereignty” to mask its inherent
instability.* In their often shrill insistence on the naturalness of American
state set apart from the global processes that surround it, the Bricker Amend-
ment hearings betrayed the essential brittleness of such imagined construc-
tions of sovereignty.*®

It is hard to imagine a person better suited for the performance of sover-

cignty than John Bricker, the junior Republican Senator from Ohio. A bombastic
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orator who recalled the Midwest of Sinclair Lewis’s Babbitt, Bricker was one of
the most outspokenly conservative members of the Senate. In stage managing the
hearings surrounding his amendment, Bricker sought testimony from such reli-
able conservative allies as the Chamber of Commerce, the American Flag Com-
mittee, and the Daughters of the American Revolution along with the American
Bar Association. He also presented a variety of plain-spoken Americans from the
heartland who voiced their shared outrage at the threats to sovereignty posed by
global rights norms.*’

Both President Dwight Eisenhower and Secretary of State John Foster
Dulles viewed Senator Bricker with some distaste, and the Eisenhower
administration opposed the Bricker Amendment because of its broader
challenge to the authority of executive branch in making foreign policy.
The administration did, however, embrace the performative dimensions of
the Bricker hearings to undercut the potential political potency of the hu-
man rights and sovereignty arguments of Bricker and his supporters. In his
testimony to the Senate subcommittee that revealed that Eisenhower
would not sign any UN human rights treaty, Dulles said, “We do not our-
selves look upon a treaty as a means which we would now select as the
proper and most effective way to spread throughout the world the goals of
human liberty.” The administration, he continued, in a reference to the
global rights cases of the late 1940s and early 1950s, welcomed “a reversal
of the trend toward trying to use the treaty-making power to effect inter-

nal social changes.”48

Legacies

If Bricker and his allies were successful in forcing what would become an al-
most three-decades-long official disinterest in the promotion of global human
rights norms, a final case from this period suggests the persistence of transna-
tional rights sensibilities at the local and non-state level and the fragilities of
performative sovereignty. Rice v. Sioux City Memorial Cemetery, Inc. emerged in
1953 in the wake of the death of Sergeant John Rice in the Korean War and on
the eve of the Bricker-inspired Eisenhower administration’s rejection of inter-
national human rights norms. Rice’s widow had entered into a contract with
the Sioux City cemetery for his burial. At the graveside services, several cem-
etery officials noted a number of Native-American mourners and suspected
Rice himself might have been Native American. They visited his widow, who
told them their assumption was correct. The cemetery, with a “Caucasians

only” burial policy, ordered her husband’s body removed.
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The action drew immediate and national attention, prompting the inter-
vention of President Truman, who arranged for Rice to be buried at Arling-
ton National Cemetery. Not placated by Truman’s symbolic gesture, Rice’s
widow sued in Iowa courts, in part on UN Charter grounds. When the Iowa
Supreme Court dismissed the case, ruling the Charter’s human rights provi-
sions “had no application to the private conduct of individual citizens of the
United States,” she took her case to the U.S. Supreme Court.*

In their brief for the Supreme Court, Rice and her lawyers dealt at some

length on Charter-inspired claims, arguing:

The purposes of the United Nations Charter cannot be fulfilled if the
racially restrictive covenant in question can be used as a defense to the
conduct of the cemetery. The Iowa Court is tolerating this discrimina-
tion and, at least indirectly is punishing this petitioner because she mar-
ried a non-Caucasian. The Iowa Court has therefore violated the basic
and very fundamental concepts of equality not only announced but also
pledged by the United Nations Charter and all of the member nations of
which the United States is one.*°

In the end, the Supreme Court declined to hear the case, and it was dis-
missed in 1955. But that outcome should not obscure the significance of the
use of UN human rights claims by Rice’s widow and her lawyers, even after
the Bricker Amendment controversy and the Eisenhower administration’s
response to it appeared to make clear an official hostility to international hu-
man rights guarantees. In that sense, Rice v. Sioux City Memorial Cemetery of-
fered a transition to a new global politics of human rights in the United States
beginning in the 1960s, one in which advocacy and suasion by non-state actors
sought to challenge and ultimately transcend official state intransigence on

transnational rights qucstions.5 1

The full history of American non-state advocacy for human rights in the post-
war period has yet to be written. But the persistence and acceleration of trans-
national rights sensibilities in the United States after 1960, which built upon
the relaxed notions of sovereignty embedded in the contestations of the global
rights cases of the 1940s and 1950s, ultimately shaped the more recent return
to transnational legal norms and precedent in American jurisprudence. At the
same time, the performative aspects of sovereignty are once again in play.

In January 2005 the American University’s Washington College of

Law brought together Associate Supreme Court Justices Antonin Scalia
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and Stephen Breyer to debate the “constitutional relevance of foreign court
decisions,” a conversation that quickly hinged on the applicability of global
human rights norms in an American context. Scalia, well known for his
prickly dissents in Lawrence v. Texas and other recent globally inflected ma-
jority Court opinions, enthusiastically played the role of a considerably
smarter Senator Bricker. Arguing that the United States didn’t “have the
same moral and legal framework as the rest of the world,” Scalia drew on
his originalist construction of U.S. constitutional law to flatly oppose the
use of foreign law by the Court. He took Breyer to task for his approach to
international legal norms, presenting an imaginary soliloquy that derided

what Scalia saw as the capriciousness of Breyer’s reasoning:

You know, I want to do this thing; T have to think of some reason for it.
What reason—you know, I want it to come out this way. Now, I have to
write something that—you know, that sounds like a lawyer, okay? I
have to cite something. (Laughter.) I can’t—1I can’t cite a prior Ameri-
can opinion because I'm overruling two centuries of practice. . . .
can’t cite the laws of the American people because, in fact, only 18 of
the 38 states that have capital punishment say that you cannot leave it to
the jury whether the person is mentally deficient and whether that
should count. So my goodness what am I going to use? I have a decision
by an intelligent man in Zimbabwe—(laughter) or . . . anywhere else
and you put it in there and you give the citation. By God, it looks law-
yerly! (Laughter.)*’

Breyer’s more sober response reflected the myriad ways in which foreign law
already influenced American jurisprudence and echoed the spirit through
which the Oregon Supreme Court in its 1949 Namba v. McCourt brought both
global and domestic legal norms to bear to strike down the state’s alien land

law. “Foreign judges,” Breyer argued,

are human beings . . . who have problems that often, more and more,
are similar to our own. They’re dealing with . . . certain texts, texts
that more and more protect basic human rights. Their societies more
and more have become democratic, and they’re faced not with things
that should be obvious—should we stop torture or whatever—they’re
faced with some of the really difficult ones where there’s a lot to be said
on both sides. . . . On this kind of an issue you’re asking a human ques-

tion, and the Americans are human—and so is everyone else. . . . [I]t

140 | MARK PHILIP BRADLEY



is an effort to reach out beyond oneself to see how other people have
done. . . . [W]hat I see in doing this is opening your eyes, opening your

eyes to things that are going on elsewhere.”?

Hovering over the debate were implicit assertions of the bounds of sover-
eignty. For Scalia, like the conservative opponents of global rights norms in
the immediate postwar period, America remained, or ought to remain, a na-
tion set apart. In Bryers’s rendering, one that reflected the power of global
networks and norms to make the suffering of strangers come to matter as
much as one’s own, the transnational had already reached American shores.
The contours of the debate between Scalia and Breyer, like the global rights
cases of the late 1940s and early 1950s, suggest the nature of American sover-
eignty is less a durable and stable idée fixe than a fluid field of contestation and
performance. In the end, American sovereignty in all of its modalities may

simply be what historical actors at particular times and places make of it.
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8

What Does It Take to Be a State? Sovereignty
and Sanctions in Rhodesia, 19651980

LUISE WHITE

Rhodesia, in all its names, was never really a colony, nor was it ever really a
legitimately independent state. Yet for most of the period from 1923 to 1965 it
could govern its own population; after declaring itself independent in 1963, it
could control its borders, have some kind of external affairs, and make its
own decisions about its own future: it practiced what is often called
self-determination. So does this peculiar history mean that Rhodesia was sov-
ereign because of its practices, or not sovereign because its practices were il-
legitimate? Is sovereignty determined by what a state does, or by its being in

the canonical form of a state?

Southern Rhodesia was founded in 1890 as a chartered colony of the British
South Africa Company, Cecil Rhodes’s attempt to find gold and create a buf-
fer against the Dutch republics in South Africa. Twenty years later, when
South Africa was the Union of South Africa and Rhodesia’s gold mines gener-
ated uneven profits, there were questions about the future of the colony. In
1923, after the white electorate of less than 20,000 rejected a plan to join
South Africa, Southern Rhodesia was granted the status of Responsible Gov-
ernment. Southern Rhodesia was to be responsible for its domestic affairs—
although Britain had to approve all legislation—and for its international
relations; it had its own civil service and its own army. There were relatively
few white people until after World War II when, between 1946 and 1965, the
white population trebled, to just over 250,000. Also after World War II,



decolonization was firmly on the agenda of the British empire, but as Fred
Cooper points out in this volume, the exact shape and constitution of that
decolonization was still very much up for grabs, as the creation of Pakistan
and Israel suggest.

It was in this era that the Central African Federation was proposed and
created. A final compromise on ideas about territorial unification that had
been floated by white politicians and white trade unionists for years, this was
a federation of copper-rich Northern Rhodesia, Southern Rhodesia, and the
labor reserve of Nyasaland. The widespread joke was that it was a marriage of
convenience between a rich bride and a sturdy husband; impoverished Nyasa-
land was the mother-in-law who had nowhere to live but the matrimonial
home. Even before it began, any number of African organizations—and a few
Southern Rhodesian politicians—opposed federation, which was an uneasy
union from its start in 1953. Even before a royal commission found the federa-
tion untenable, Southern Rhodesia began lobbying for full self-government.
In 1959 the prime minister, Edgar Whitehead, asked Britain to give up its
veto power over legislation, which he believed had been over-used during
federation. He had been assured by many MPs that self-government was pos-
sible now, since both Africans and the Labour Party were relatively quiet. The
issue seemed to be less about the status of a self-governing Rhodesia and more
about how autonomous such a place could actually be: parliamentarians wor-
ried that an independent Southern Rhodesia would join South Africa, a pos-
sibility that Whitehead tried to use as a threat. If Southern Rhodesia was not
granted self-government in two years, he said, it would leave the federation
and join South Africa.

Southern Rhodesia stayed where it was, however, even after 1960, when
a royal commission recommended that Northern Rhodesia and Nyasaland be
allowed to leave the federation. They were granted independence as separate
states in 1964; and Northern Rhodesia became Zambia. For many whites in
what was now simply Rhodesia, these recommendations were ideal: they
imagined they could continue on as before and be formally granted the inde-
pendence they had practiced for so long." In 1962 a new political party, the
Rhodesian Front (RF), was elected on promises of independence. The prob-
lem was that no one in Britain or anywhere else thought Rhodesia could or
should have the same kind of independence as Ghana or Nigeria had, nor
could it have the same status as Canada or New Zealand. If nothing else, as
Conservative and Labour governments reminded Rhodesia, not since 1909
had a British colony been granted full autonomy without universal adult suf-

frage. In an era of acronyms, Harold Wilson’s Labour Government spoke of
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NIBMR, no independence before majority rule, although in the years after
1964, “before” became highly elastic.?

In the 1960s in Africa, independence meant literally decolonization—
political parties had to form; there had to be elections, a government formed,
and then independence could be granted to that government, nothing less. In
Rhodesia, there was no clear African party to give independence to. The two
major political parties were embattled, and by 1964 both were banned and
their leadership detained or exiled, so for these or any other political parties
to hold elections and form a government meant that Britain would take direct
control of Rhodesia until African political parties could legitimately form a
government. In order for Britain to prepare Rhodesia for independence, it
would first have to make it a colony.? This led to fractious negotiations that
went on even as the RF planned for independence, which it declared, unilat-
erally, in November 1965. This was the Unilateral Declaration of Indepen-
dence, or UDI, an acronym used to describe both the act of Rhodesia’s
rebellion against the crown, and the period of Rhodesia’s renegade indepen-
dence, which lasted until December 1979, when it became for the first time a
British colony specifically to prepare it for one-man, one-vote elections. With
UDI, Rhodesia became the first modern pariah state, sanctioned years before
South Africa was. After all, as the Conservative Commonwealth Secretary of
the early 1960s, Duncan Sandys, wrote to the RF, South Africa was an inde-
pendent sovereign before it began to systematically deny citizen rights to the
majority of its population. The course adopted by South Africa might be con-
demned by Britain, but it was not illegal. Rhodesia, on the other hand, had
announced its intention to sever its connection with Britain in order to main-

tain minority rule. This would be illegal.4

II.

Did UDI make Rhodesia an independent state? The term usually used to de-
scribe this period is “illegal independence.” African nationalists, who had
thought seriously about different kinds of independence and where it might
take place—one African party had sought to establish a government in exile
in Tanzania—were hesitant to use the term. Instead, they referred to it as
“the illegal Smith regime” after lan Smith, the prime minister. But what kind
of independence is the illegal kind? Although Rhodesians sometimes com-
pared their UDI to that of the eighteenth-century United States, Rhodesian
independence was illegal in the sense of post-1944 political independence, in

which nation-states were granted independence by and from their colonial
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masters.” It was illegal in the sense that it had not been granted by Britain and
had been denied membership in the Commonwealth and the United Nations.
In Africa by 1965, independence from a colonial power was the only kind of
independence available, as the fate of Katanga and later Biafra made clear. In
this sense, Rhodesia’s independence was not only illegal but invisible. No
other country recognized Rhodesia, not even South Africa.®

If sovereign status is a matter of consensus, of an agreed-upon legal stand-
ing, Rhodesia was less of a state after UDI than it was as a dangling fragment
left over from the Central African Federation. If sovereign status is a gloss for
the governance of superior, responsible men from Europe, Rhodesia was only
slightly more sovereign than the Central African Federation had been.” Many
in the Rhodesian Front never really envisioned a self-sustaining Rhodesian
state, at least at first: they imagined instead a confederacy of Southern African
states or some form of union with South Africa instead.® If sovereign status is
a matter of practice rather than consensus, Rhodesia certainly acted like a
state even if no one called it one. Rhodesia lasted for fourteen years, during
which time it held elections with a limited franchise, detained or deported its
enemies, and waged a war in which it was not victorious but did keep guer-
rilla armies from fully controlling much of its territory. Moreover, Rhodesia
managed to trade, albeit illegally, with almost everyone. Nevertheless, the RF
government knew, both before and during UDI, how precarious their legality
was. Unable to obtain royal assent for legislation that would extend the deten-
tion of African nationalists, the government waited until unremarkable town-
ship violence led the British governor to declare a state of emergency in early
November 1965. A week later the RF declared UDI. Officials knew how
mechanistic this was: there were almost one thousand Africans in preventive
detention, and without the specific legislation to keep them there, they would
be released. The state of emergency was, according to Rhodesia’s first presi-
dent, “not really to prepare for UDI, but to keep the shape of the state” as it
had been under federation.’

But did the extension of older laws by an illegitimately independent state
make it sovereign? From February to September 1966, Rhodesia’s High Court
heard the case of Madzimbamoto and Baron v. Lardner-Burke, in which detainees
claimed that the 1965 constitution, and hence the emergency powers under
which they were now held, was illegal. They sought their release under the
1961 constitution, which was the only legal one in force in Rhodesia. The re-
spondents argued that there had been a revolution, that the 1965 constitution
swept earlier constitutions away. The High Court’s response dealt explicitly

with the relationship of Rhodesian independence to Rhodesian sovereignty.
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Rhodesia was not sovereign; Britain was, they wrote. Britain’s failure to con-
tain Rhodesia’s rebellion did not grant Rhodesia sovereignty. Indeed, the
judges, all of whom were appointed under the 1961 constitution, did not re-
gard the 1964 constitution as legal. Nevertheless, they wrote, the government
“is the only effective government of the country and . . . in order to avoid
chaos and a vacuum in the law” they would implement the laws of the 1965
constitution, none of which were “hostile to the authority of the sovereign
power,” as if they were undertaken by a lawful constitution. Many of the
judges assumed they would be asked to resign after this, but instead they
learned that Ian Smith was pleased with the decision, that “de facto recogni-
tion” was good cnough.10

Such legal flexibility is a far cry from the laager, the circled wagons of the
nineteenth-century Voertrekkers that has become an over-extended trope to
describe the isolation and interiority of white politics in Southern Africa. It’s
probably not accurate in South Africa and definitely does not describe Rhode-
sian independence.!" For all the historical allusions Rhodesian officials floated
in the first years of UDI, there had been a decade-long pattern of seeing inde-
pendent Rhodesia as a new kind of entity for new times, not an alternative to
empire but perhaps a successor, one that could take up a mantle that should
never have been discarded. In 1962, when Duncan Sandys told a Federal MP
that Britain had lost the will to rule, he replied: “But we haven’t.”!? Here Rho-
desians had more in common with Ulster Unionists than with anyone in Af-
rica in the 1960s. Rhodesia thought of itself as “an imperial caste” that had not
surrendered its conviction or heritage to its enemies.”” Rhodesian politicians
saw the imperial retreat as the real enemy: one wrote that decolonization was
a “world disaster,” the result of Britain’s failure “to assume the Civilised Men’s
Burden fully enough” to wield “the British Empire into one great people.”
Black and white Rhodesians, however, could do that, so long as they never
ceased “to struggle to retain power in the hands of civilised men.”*

Only Rhodesian independence could stand firm against the ills of decolo-
nization; a new or continued subject status could not. The declaration of inde-
pendence, which begins with a few phrases borrowed from the American
one, makes this point."” The declaration is authored by “We, the Govern-

b

ment . . .” speaking on behalf of the Rhodesian people, who had “witnessed a
process which is destructive of these very precepts on which civilisation in a
primitive country has been built; they have seen the principles of Western
democracy, responsible government and moral standards crumble elsewhere;
nevertheless they have remained steadfast.” As the protracted negotiations

over Rhodesia’s status “injure the very life of the nation,” the government had
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no choice but to declare itself independent. Announcing UDI to Rhodesians,
lan Smith said, “We may be a small country, but we are a determined people
who have been called upon to play a role of worldwide signiﬁcance.”16

This is not the laager, nor is it racism for those who knew the codes.
There were no codes. RF politicians boasted that they had stopped “the black
flood . . . at the Zambezi for fifteen years,” or they promised that there
would be no majority rule in their lifetimes, their constituents’ lifetimes, or
for generations to come. Many opposed the legislation that allowed Africans
in bars after 7 p.rn.17 In official discourse, however, this racism was of a very
specific and very modern sort, arguing that Rhodesia deserved its indepen-
dence because of the historical logic of migration: if whites built the country,
they should govern it. A frequent complaint was that saying Africa belongs to
Africans was like saying England belongs to the Welsh. The minister of justice
wrote that the British, not Rhodesians, were racialists: they insisted on “what
they euphemistically term ‘majority rule,” by which they mean black rule,
which is blatant racialism.”'® It was also a racism that bundled localized fears
of African governance and the communism it seemingly threatened to bring
to Southern Africa. In his memoirs, Smith wrote that “the most compelling
reason” for UDI “was the recent history of Africa,” and he listed the respective
declines of Ghana, Nigeria, and worst of all, the Congo. At the time, how-
ever, he spoke globally: “Rhodesians have rejected the doctrinaire philosophy
of appeasement and surrender. . . . And even if we were to surrender, does
anyone believe that Rhodesia would be the last target of the communists in
the Afro-Asian bloc?”"

Racism alone, in modern or ancient forms, cannot carry all the weight
Rhodesia gave itself, nor does it describe the ways Rhodesians claimed that in-
ternational censure was further proof of the amorality of contemporary poli-
tics. UDI generated a stunning set of clichés. Rhodesians were the only true
Britons left, or, according to then-Foreign Minister P. K. van der Byl, “a breed
of men the like of which has not been seen for many a long age and which may
yet perhaps by virtue of the example that it sets, go some way towards redeem-
ing the squalid and shameful times in which we live.”?° Rhodesia was like Brit-
ain at its best, or like Britain in the 1940s, or even a recreation of Southern
Rhodesia in the 1920s.2! UDI was, after Thermopylae and Lepanto, the third
time the forces of civilization stood firm against the eastern hordes, which
were, if anything, more dangerous than ever before. Indeed, “the forces of the
East, which now again seck to overwhelm the Western world, are fighting
with subtler weapons, such as . . . Communism . . . and by exploiting world

organisations originally dedicated to the cause of peace.”22
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Perhaps more than anything else, all these analogies, and all the talk of
determined people out of step with sordid times, constituted statechood. De
facto statehood was good enough statehood, in part because Rhodesia was a
political imaginary. Rhodesia became a locus, a place where an American
novelist—the amanuensis of the Green Berets—and one of Oswald Mosely’s
speech writers could come and establish themselves.”? Middle-aged men ar-
rived from London, eager to come to a part of Africa where the Union Jack
flew, where they were freed from “the sorrow of editorials, UNO, trade
unions, pundits, culture and the rest.”* Once Rhodesia was at war, Col.
Mike Hoare, who had organized a mercenary force for Katanga, offered to
raise an all-white, anti-communist, French-speaking international brigade for
Rhodesia; the exiled King Zog of Albania offered to send troops.” In this
way, Rhodesia’s right to exist, its legitimacy, had little to do with the specific
history of the country or its population, however backward or civilized or
determined they were said to be. Rhodesia’s legitimacy was that it defied the
processes of decolonization, that it was an exception to the orderly creation of

the kind of new nations that developed in the 1960s.

III.

None of this established Rhodesia as sovereign, of course, but it solidified the
idea of the renegade state, the rebel regime that could not be brought back
into the fold either by the former colonial power (another problematic con-
struct in this case) or by the sanctions imposed first by the UK and then by the
UN. Even before UDI, Britain threatened and RF politicians anticipated eco-
nomic sanctions. At UDI, Britain sanctioned Rhodesian exports of tobacco,
chrome, pig iron, copper, sugar, and much else, and embargoed Rhodesian
imports of oil. Harold Wilson famously said that sanctions would end Rhode-
sia’s rebellion “in weeks rather than months,” to which Rhodesian apparat-
chiks responded that “the house of cards Mr. Wilson expected to crumble at
the first threat of sanctions proved to be made of hard and durable material "
International censure and sanctions not only gave Rhodesia a rhetorical boost,
they allowed that there was a state that had to be acted against. This did not
make Rhodesia any more or less independent, but it gave the state a sovereign
shape, if not a sovereign status.

Sanctions also generated a large secondary literature, both in Rhodesia
and everywhere else. This literature addresses whether sanctions should be
imposed, how they worked, and how they were evaded. The frames of this

literature are, in Neta Crawford’s broad terms, that sanctions are either a
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trump card or theater, either the declaration of economic war or a perfor-
mance, a statement of moral outrage enacted before the world commu-
nity.27 These poles frame the debate on Rhodesian sanctions, but that debate
was complicated by the question of what kind of state Rhodesia actually
was. For Britain, the debate about whether or not to use economic sanc-
tions against an independent Rhodesia were secondary to—and consider-
ably less charged than—debates about whether or not to use force. An
invasion of Rhodesia was never really in the cards, but the very idea pro-
vided hope for local liberals and grounds for excessive—and extraordinary—
speculation in Rhodesian government circles well into 1966.2% The question
of whether or not Britain should invade Rhodesia was the question of Rho-
desia’s status: if this was a revolt by a colony, then force was the natural re-
sponse. While a Liberal MP complained that Britain had failed to put down
a rebellion by a population the size of Portsmouth, Conservatives—already
deeply split over Rhodesia—rejected all discussion of the use of force but
supported the oil embargo.29

Before and after UDI, debates in the Commonwealth, especially those
joined by African leaders, insisted that Rhodesia was legally a colony. And as a
colony, Britain’s failure to use force there contrasted sharply to her interven-
tions in Cyprus, Kenya, and Aden. As Britain proposed royal commissions,
Commonwealth prime ministers argued that Britain’s refusal to intervene
militarily in Rhodesia’s affairs was further proof of the inequalities of empire,
of a colonial past that was simply a mask for racism. Ghana and Tanzania with-
drew from the Commonwealth in protest. There was no point in negotiating
with a regime that would not agree to one-man, one-vote, they claimed.?°
After UDI, after no more show of force than Britain moving some RAF
fighter planes to Zambia, the Commonwealth continued to call for military
intervention and Britain continued to seck improved sanctions. Again, these
debates centered around the status of Rhodesia as a colony and how that col-
ony should be disciplined. Britain responded by first expelling Rhodesia from
the sterling zone, then calling for an oil embargo, and finally secking sanc-
tions from the United Nations. The Commonwealth debates of late 1966
recommended world-wide sanctions imposed by the UN and that the use of
force be reserved for a later time. Only Pakistan and Malta opposed any use of
force, and Malta opposed all proposals that contained a period of direct rule:
direct rule “had not been a happy experience” there. Toward the end of the
year a desperate Wilson put forward another solution that failed, an act of
union on which Rhodesia would become part of Britain, on the same terms as

Northern Ireland, with representatives in Parliament.’!
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When Wilson asked the UN to impose sanctions on Rhodesia, debates in
Parliament shifted from the nature of Rhodesia to the nature of the UN. The
UN in particular had a moral authority here: African nationalists thought it
was a “powerful instrument” in the political processes by which colonialism
was dismantled; opponents of African activism in multilateral bodies thought
it something much worse.?? The United Nations had been established to level
the playing field between the great powers and newer, lesser states. Sanc-
tions against Rhodesia were the model for later sanctions, applied to South
Africa gradually and then in rapid-fire succession throughout the 1990s. The
sanctions of the 1990s—against former Yugoslav republics, Libya, or Iraq—
showed how fictive the UN’s premise of legal equality was: some states were
powerful enough to punish others.?3 However, sanctions in the late 1960s may
have demonstrated something different. Indeed, those opposed to sanctions
against Rhodesia always argued that the UN of the 1960s had been hijacked
by the Afro-Asian bloc. In Britain, many Conservatives argued that the real
enemy of the rule of law and sovereignty was the UN. Rhodesia, said one,
posed no threat. “But it is a very new concept that nations may say that they
so dislike what is going on in another country that they can declare that it is
a threat to the peace.” Another expressed the “contempt” of all “reasonable
men” for the UN, which never suggested sanctions for Hungary, Tibet, or
Zanzibar, “but let a country be too weak to offer resistance or, like Britain,
be the perpetual Aunt Sally for the abuse and vituperation of small countries
which she has created and, rightly or wrongly, continues to succor; then it is
another matter.”3*

Here the issue ceased to be about Rhodesia as an anomaly and became
about how normal Rhodesia and its activities actually were. The abuses of the
Rhodesian government were so commonplace in the world of the 1950s and
1960s that either many countries had to be sanctioned or no one country
could be singled out for economic punishment. Parliamentarians’ disdain for
the UN was in part due to its inability to make weak states equal, and in part
due to Britain’s place in a new world of weak states, many of them former
British possessions. The American ambassador in London described “a sense
of failure” that Britain now lacked “independent power to bring a small,
scarcely credible (at one time) rebel regime to heel through the sheer weight
of British influence and pressure.” Conservatives’ railing against the UN was
part of the “almost humiliating lesson of [the] whole Rhodesian fiasco, almost
worse than Suez.” But unlike Suez, Rhodesia was all the “more galling” be-
cause the only way to exercise any real authority in international life was

“through concert of nations.”*®
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It was in debates about sanctions within the UN that the United States
became involved. The U.S. had watched UDI with some, but not much, con-
cern. In 1965 there was a move to sell American tobacco to buyers boycotting
the Rhodesian product, but beyond that, sanctions were honored only slightly
less than they were talked about. The United States bought chrome from
Rhodesia throughout the 1970s, Avis had a franchise in Rhodesia, U.S. air-
lines made reservations on Air Rhodesia, and so forth.>* When the question of
economic sanctions against Rhodesia came before the UN, Rhodesia became
the question of some import in the United States, even though by then no
one—mnot in British or American intelligence or in Rhodesia—thought sanc-
tions were working. Nevertheless, Rhodesia’s most articulate supporter in the
United States, Dean Acheson, attacked the UN and U.S. support of sanctions
therein. These attacks centered on the question of whether or not Rhodesia
was a state and how it should be regulated. While such writings were only
marginally important to Rhodesia in the long or short run, they allow me to
write back to and alongside the work of John Kelly and Martha Kaplan in this
volume and elsewhere, about the creation of nation states through
Uu.sS.- generated institutions.

Acheson had been in the State Department, including as secretary of
state, from the early 1940s to 1954. He was if anything pro-colonial, and he
had no admiration for the UN of the 1960s either, which he called “the inter-
national orphan asylum.” He was also fiercely anti-communist and thus per-
haps an ideal audience for the flamboyant rhetoric of UDIL.*” In a series of
speeches, editorials, and letters to the editor written between 1966 and 1968,
Acheson argued that Rhodesia could not be punished for doing what it had
done since 1923. If Rhodesia now claimed the independence in law that it had
practiced for forty years, there was no transgression: Rhodesia’s only crime
was to sever its connection with Britain. In this, the creation of early modern
states justified the creation of post—World War Il states. “How fortunate were
the American colonies in 1776 that there was no United Nations confronting
them.” As for the world after 1945, Rhodesia’s domestic polices—most espe-
cially its voting laws—might be illegal in many countries in the 1960s, but
they were not illegal in international law. The official U.S. and UN contention
was that Rhodesia was not a state but part of another state. Thus the imposi-
tion of sanctions requested by the legitimate sovereign could not constitute
intervention. This put Acheson on a train of thought that compared the UN’s
efforts at decolonization to Communists” aggressions in the Cold War. After
all, he wrote, had not the Soviets justified the invasion of South Korea by the
North by saying the former was not a state? Warming to such comparisons,
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Acheson asked what the world would have done if the Soviet Union had
appealed to the Security Council to sanction Czechoslovakia to keep it from
implementing the policies it chose. If the issue is indeed that Rhodesia’s cho-
sen policies are unacceptable to nearby nations, then are not America’s chosen
policies unacceptable to Cuba? If the United States attributed the role of “our
own brainchild,” the UN, to prevent situations in which there is a threat to
international peace, how might the U.S. look to Cuba or North Vietnam?
While the United States persisted “in this Children’s Crusade to universalize
one-man-one-vote,” the UN had been hijacked by “Afro-Asian Communist
delegations.” UN sanctions, and the unintended hardships they imposed on
the region, posed the greatest threat to peace in southern and central Af-
rica.’® According to Acheson and many Conservatives in Britain’s parliament,
the unexceptional nature of Rhodesia’s laws and practices should have made it
impervious to UN sanctions. It was only the ease with which the UN could be
bullied by that fabled Afro-Asian bloc that criminalized Rhodesia.

In U.S. policy, however, the question of Rhodesia’s status hardly mat-
tered at all. It was a placeholder, a site from which U.S. values might be show-
cased. The odd phrase of Andrew DeRoche is easily the most accurate. In the
late 1960s “Rhodesia qualified as an attractive candidate for a U.S. diplomatic
stand against racism.”? Indeed, for the next fifteen years debates about
whether or not to buy Rhodesian chrome, or anything else, centered on what
such decisions would mean to the United States, not on the kind of entity

Rhodesia was or was not.*°

Iv.

Do sanctions presume sovereignty or undermine it? Sanctions do, or attempt
to do, both. After all, it is impossible even to imagine a trade embargo
against a colony. Do sanctions make or break a state? In this sense, it is sug-
gestive that debates about sanctioning Rhodesia became debates about the
body doing the sanctioning. Do sanctions reveal the power of Britain or of
the UN or of whoever was said to have hijacked it, or do they demonstrate
the weakness of the former colonial master, now forced to go to its former
possessions to bring a rebellious population into line? The question of whether
Britain was strong or weak may not be what matters here. What matters in-
stead is that sanctions gave the Rhodesian state a place in the world that re-
futed its illegitimate status.

Besides, however they were designed, sanctions did not really work. No

one in the United States or the United Kingdom could have been confused
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about this, since their intelligence agencies produced biannual reports noting
the success of the Rhodesian economy. Sanctions were a symbolic gesture,
showing the power of international organizations and multilateral action to con-
tain fearsome nations.*' The oil embargo never really worked. David Rowe ar-
gued that it was never really supposed to work; it was Wilson’s attempt to pacify
African members of the Commonwealth. Rhodesia met two-thirds of its energy
needs from the coal it produced. Portugal and South Africa kept Rhodesia sup-
plied with the oil it needed, through barely disguised British subsidiaries, at
least until Mozambique’s independence in 1975. It was only after 1976, when the
cost of procuring oil was added to the cost of fighting a war, that sanctions begin
to hurt.*> Sanctions against tobacco hit hard, but these sanctions may have ben-
efited the men who bankrolled the Rhodesian Front. For most of the late 1960s,
tobacco prices were so low that small farmers simply could not survive; it was
large landowners, men with diversified farms, who not only survived tobacco
sanctions but bought up the foreclosed farms with great speed.®

Aside from tobacco, Rhodesian officials often claimed that sanctions were
the best thing that ever happened. The country’s first minister of transport
and power—the man responsible for breaking the oil embargo—observed
that whatever the cost of the loss of the export market, “sanctions proved to
have been of great use to our country” because they gave such a boost to the
development of secondary industry. The local manufacturers who had pro-
duced shoddy goods for export to Zambia and Malawi now retooled to pro-
duce the commodities that had previously been imported into Rhodesia.
Within eighteen months of UDI, Rhodesia produced its own wallpaper, vet-
erinary medicines, chocolates, cosmetics, breakfast cereal, cube sugar, fifteen
varieties of shampoo, and seven varieties of swimming pool paints.** Al-
though almost all business associations opposed UDI at first, by 1967 and
1968, as domestic investment soared and the construction industry boomed,
business associations and sectors of the economy began to cooperate with
each other. These businesses were linked to exporters who forged trade rela-
tions from “obscure offices of back streets in cities of Europe”—trading rela-
tions made easier by Rhodesia’s expulsion from the sterling zone.* Those
breeds of men never had it so good.

Why were sanctions such a good thing for Rhodesia? Patrick Bond has
provided the most likely reason: that capitalist classes were willing to engage
in criminal activities. Peter Andreas, writing of the former Yugoslav repub-
lics, has argued that sanctions criminalize the domestic and international
economy: they make smuggling normal and smugglers heroic; they promote

“uncivil society.”46 “Sanctions busting” in Rhodesia did not so much make
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national heroes, however, since much was made of the secrecy and subterfuge
that violating trade embargos required. I think it is more accurate to say that
sanctions busting made the national project, such as it was, heroic. In the
1960s and yos Rhodesia described itself as bold and daring in matters finan-
cial. It became the country noted for its ability to outwit the British, the
French, the whoever. In the first months of UDI, Rhodesia defaulted on loans
and managed, through centralized control of foreign exchange, to get more
than half of its assets out of Britain and into European banks; British banks in
Rhodesia moved their assets to South Africa before UDI, which allowed them
to extend credit to Rhodesians whose accounts were otherwise blocked. This
was not just good fiscal planning but involved practices likened again and
again to those of James Bond.*’/

Sanctions busting was fun. It took the statist project away from the men
who prattled on about Thermopylae and Lepanto. More than sanctions mak-
ing the state sponsor illegal activities, sanctions against Rhodesia made the
state perform a literal masquerade. Company directors boasted that they
would work full days and then arrive late at night at the local Ford factory
where they unloaded French car kits that had been brought into the country
illegally. Tobacco was packaged under other countries’ names, sold to anyone
who would buy it, or, sometimes, exchanged for small arms. Once or twice it
was manifested as eggs. Meat, milk, and clothing were sold to Gabon—
Rhodesia seems to have fed Gabon’s military—and from there to the rest of
Africa. Flowers from Rhodesia went to Amsterdam via Gabon. To make sure
the system was “elastic” and that there would be enough convertible currency
money to buy small aircraft in France, Rhodesia’s Air-Trans Africa kept an
account in CFA in Paris. When a dozen Cessnas were purchased in France,
they had to be ferried back to Rhodesia. The short hops across Africa were
varied so as not to arouse suspicion, but to be safe the Rhodesian Air Force
made up a fictitious company and painted its colorful logo on each aircraft:
the Malagasy Fisheries Surveillance Team.*®

Can a state be sovereign while pretending to be another state? Was Rho-
desian sovereignty so concrete that it could be found in inanimate objects? Do
commodities betray national origins, or can they be successfully re-labeled?
Starting in 1965, Rhodesia had regarded its mining industry as “a major
weapon” for fighting sanctions, precisely because minerals, nickel and copper
especially, were difficult to fix with a national identity.49 The folklore of sanc-
tions busting and investigative journalism claimed otherwise. In 1967 the
Sunday Times claimed that Rhodesian copper was exported to Germany, where

it was refined once more and thus made “undetectable” from that of any other
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nation.*® This assertion made copper the equivalent of an organic material,
like tobacco or coffee. It also raises another question: if Rhodesian copper is
so refined as not to be identifiable as Rhodesian copper, is it still Rhodesian
copper?51

Nowhere is the alchemy of nation and metals clearer than in the saga of
the U.S. violation of sanctions by importing chrome from Rhodesia. After
1960, most of Rhodesia’s chrome mines were owned by American companies;
these produced three grades of chrome, including the highest metallurgical
grade (46% or more chromic oxide) that was essential to the production of
stainless steel. Even before UDI, the United States purchased most of its met-
allurgical grade chrome from the Soviet Union. After UDI, the U.S. pur-
chased even more chrome from the USSR. In the early years of the Nixon
administration, conservative senators passed legislation allowing the renewed
importation of Rhodesian chrome in order to lessen American dependence on
communist chrome. This didn’t work: Soviet chrome continued to supply
most of America’s needs, but there were widespread suspicions—and occa-
sional Rhodesian boasts—that Rhodesia had been selling its chrome to both
China and the USSR, and that this was being resold to the United States at
inflated prices. This led to a battle of the metallurgical analysts in which one
company found Rhodesian ore in Russian chrome while another’s tests did
not.*>

If a state’s products are charted and tagged as they travel around the
world, does it make the state sovereign? If other state’s products are seen as
vessels for the state’s exports, was it sovereign? If a state’s agents kept a bank
account in Paris, was it sovereign? I keep wanting to say yes: the extent and
diversity of and the attention paid to Rhodesia’s international trade should
indicate a state, or an entity of considerable substance, alive and well in the
world. But the use of any currency other than Rhodesia’s own suggests other-
wise. The unrecognized state had unrecognized currency, and however strong
the Rhodesian dollar was, however self-sufficient the Rhodesian economy
was, its currency could not be traded outside the country without criminal-
izing that trade. The only real market for Rhodesian currency were the guer-
rillas infiltrating the country. There was a strong and stable market that sold
Rhodesian dollars from Johannesburg to Botswana to Zambia precisely for
this purpose.”’

There is a body of thought that sanctions, not the act of rebellious indepen-
dence, brought about a white Rhodesian national identity.”* This is too mythic
for my sense of Rhodesia’s history, nor does it fit with the number of white Rho-

desians funneling their money out of the country. But by the time Rhodesia
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became Zimbabwe, in 1980, surviving sanctions was a point of pride, a way of
folding the illegitimate state into the legitimate one: “no other developing coun-

try” had been subject to such a wide range of economic sanctions for so long.55

V.

Here’s my problem: Rhodesia was the forerunner of all the criminalized states
of the post—Cold War era, states whose relations with other states were cir-
cumscribed by states stronger than themselves. Arms embargos against South
Africa in 1963 and sanctions against Rhodesia after UDI marked the first link
between internal policies and pariah status in the international community.
Mandatory sanctions made Rhodesia, and the states that followed in its dubi-
ous footsteps, “a sovereign non grata.” No less of a sovereign state for being
sanctioned, it was simply one whose sovereignty was illegitimate for the inter-
national community.*® Rhodesia, however, was a state whose government had
been illegal from its declaration of independence; sanctions did not make it
fully sovereign, but they did not make it any less sovereign either.

The question of Rhodesian independence is often that of how it managed
to survive for so long. This invariably becomes a question about sanctions—
whether they were weak or strong, sincere or insincere, and so forth. Let me
shift that question to return to some of the issues with which I began this
chapter: Did Rhodesia’s survival have to do with its exceptional status in the
decolonizing world or with the characteristics of that world? There has been a
persistently cheap shot in the way scholars have looked at African states in the
last fifteen years: that African states, whatever their governance or lack
thereof, are legitimated because they are colonial forms rendered indepen-

dent.*’

This is an analysis that argues that colonies are turned into modern
states by the act of decolonization. Sovereignty is transferred or restored. But
decolonization was not the work of colonizers alone. By the mid-1960s colo-
nial powers alone could not fully facilitate orderly decolonization. One ex-
ample of this is Britain’s inability to prevent or punish Rhodesia’s independence;
another is the first crisis in Congo and the Katanga succession; Angola is yet
another. For many—Dean Acheson, or Conservatives in England—it seemed
that former colonial powers were immobilized by their relations with former
colonies in and out of multilateral organizations. But the reverse might be
true: that far from being immobilized, former colonial powers are animated
by their former colonies.

The debates—in Britain, in the UN, in the Commonwealth—about

whether Rhodesia should be left alone, decolonized, or re-colonized were
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debates about its status as a state. My concern, however, is with what sover-
eignty has to do with any of this—and how much does that label get in the
way of our seeing the state form as it was practiced on the ground? If
minority-ruled Rhodesia had a bit of sovereignty left over from nineteenth-
century ideas about Africans’ abilities to govern themselves, those ideas were
barely acceptable by the time the white minority declared its independence in
1965. If Rhodesia was sovereign, it was the wrong—or at least the most
archaic—kind of sovereignty. The right kind might be weaker and in various
ways compromised, but it was the sovereignty that allowed states legality in
the world after 1945. This, however, does not explain Rhodesia’s eccentric
ideas about how it was an empire and a state but never a colony. Sovereignty
shapes Rhodesia’s place in relation to other states in a world of legitimate

states, but it may not be what shapes state practices.

NOTES

My thanks to Clifton Crais, Douglas Howland, Aida Hozic, lan Phimister, and Daniel
Sherman for comments on earlier drafts.

1. This section is based on Martin Chanock, Unconsummated Union: Britain, Rhodesia
and South Africa, 1900—45 (Manchester: Manchester University Press, 1977); lan Phimis-
ter, A Social and Economic History thimbabwe: Capital, Accumulation, and Class Struggle,
1890—1948 (London: Longman, 1988); Colin Leys, European Politics in Southern Rhodesia
(Oxford: Clarendon Press, 1960); Bennie Goldin, The Judge, the Prince, and the Usurper-from
UDI to Zimbabwe (New York: Vantage Press, 1990); Southern Rhodesia: Documents Relating
to the Negotiations between the United Kingdom and Southern Rhodesian Governments, November
1963—November 1965, Cmnd. 2807 (London: HMSO, 1965); Harold Wilson, The Labour
Government 1964—1970: A Personal Record (Boston: Little, Brown and Co., 1971); J. R. T.
Wood, So Far and No Further! Rhodesia’s Bid for Independence during the Retreat from Empire
1959—1965 (Victoria, B.C.: Trafford, 2005), 15, 27; and the oral history collection in the
National Archives of Zimbabwe (NAZ).

2. Duncan Sandys, Secretary of State for Commonwealth Relations, to Winston
Field, Prime Minister, 22 February 1964, in Southern Rhodesia, 1o—11. According to
Conservatives, Wilson always insisted that the acronym be NIBMR, rather than NIB-
MAR which was said to stand for no independence before majority African rule, which
would open him to charges of black racialism. See Miles Hudson, Triumph or Tragedy?
Rhodesia to Zimbabwe (London: Hamish Hamilton, 1981), 242. Hudson was in charge of
Rhodesian affairs for the Conservative Party’s research department from 1965—8o.

3. Two months after UDI Wilson planned to restore direct rule in Rhodesia “if
Smith caves.” R. W. Komer to LBJ, 13 January 1966, NSF/Files of Ulric Haynes, Chron.
1. LB Library, Austin, Tex.

What Does It Take to Be a State? | 163



4. Duncan Sandys to Winston Field, prime minister of Southern Rhodesia, 22
February 1964, in Southern Rhodesia (Cmnd. 2807), 10—13.

5. John Kelly and Martha Kaplan, Represented Communities: Fiji and World Decoloniza-
tion (Chicago: University of Chicago Press, 2001), 1—26.

6. Some in the RF hoped that France would recognize Rhodesia, both to goad
Britain and to have a precedent for the independence of Quebec, see Goldin, The
Judge, 19.

7. Siba N’ Zatioula Grovogui, Sovereigns, Quasi Sovereigns, and Africans (Minneapolis:
University of Minnesota Press, 1996); Stephen D. Krasner, Sovereignty: Organized Hypoc-
risy (Princeton, N.].: Princeton University Press, 1999).

8. William Joseph Cary (1902—75), Salisbury, September 1971 and February 1972,
NAZ/ORAL/CA4. Early in 1966 a gloomy President Clifford DuPont told the U.S.
Consul General that if Rhodesia had to become a fifth province of South Africa to sur-
vive, it would. American Consul, Salisbury, to State Department, 22 January 1966, NSF
Country File/97, LB] Library, Austin, Tex.

9. Goldin, The Judge, 62—63; Clifford DuPont, Salisbury, June 1976 and January
1977, NAZ/ORAL/DUy4.

1o. Goldin, The Judge, 62—69. De facto statechood carried some weight abroad as
well. In 1967 Rhodesia tried to replace its old sterling notes, specially printed in West
Germany for Rhodesia but in GBP. At Britain’s request, German authorities seized a se-
ries of Shs. 10/ notes in 1966 as counterfeit; weeks later, a German court ruled that a
country need not have international recognition to print specie. See Goldin, The Judge,
135-37.

11. South African officials repeatedly told Rhodesians “whatever you do in your
country, make sure it’s legal.” H. ]J. Quinton (1908—87), Salisbury, May 1978, NAZ/
ORAL/QU 2.

12. Exchange between Duncan Sandys, Commonwealth Secretary, and Julian
Greenfield, an otherwise mild-mannered MP in the parliament of the Central African
Federation, quoted in Sir Roy Welensky, Welensky’s 4000 Days: The Life and Death of the
Federation of Rhodesia and Nyasaland (London: Collins, 1964), 13; sce also J. M. Green-
field, Testimony of a Rhodesian Federal (Bulawayo: Books of Rhodesia, 1978), 251.

13. Donal Lowry, “Ulster Resistance and Loyalist Rebellion in the Empire,” in
Keith Jeffrey, “An Irish Empire”? Aspects of Ireland and the British Empire (Manchester: Man-
chester University Press, 1996), 191—215.

14. A. J. A. Peck, Rhodesia Accuses (Salisbury: The Three Sisters, 1966), 22. Both
Peck and Greenfield, quoted above, were what Rhodesians called moderates, and stood
against RF candidates in the 1964 elections.

15. This was said to be a sop to supporters in the United States. Donal Lowry, per-
sonal communication, 22 September 2005.

16. lan Smith, The Great Betrayal (London: Blake, 1997), 106.

17. Clifford DuPont, NAZ/ORAL/DUy4; George Wilburn Rudland, Sinoia, 5 Sep-

164 | LUISE WHITE



tember 1972, NAZ/ORAL/RU3; Rupert Meredith Davies, Hampshire, 17 November
1983, NAZ/ORAL/241.

18. Lancelot Bales Smith, Banket, 22 November 1985, NAZ/ORAL/2;50;
W. A. Ballinger, Call It Rhodesia (London: Howard Baker, 1966), 278; Desmond
Lardner-Burke, Rhodesia: The Story of a Crisis (London: Oldbourne, 1966), 5.

19. Smith, Great Betrayal, 106—107. To make his point about the failure of West Af-
rican states, Smith included events that took place after 1965.

20. P. K. van der Byl, quoted in Paul A. Moorcraft, A Short Thousand Years: The End
of Rhodesia’s Rebellion (Salisbury: Galaxie, 1980), 3.

21. Kenneth Skelton, Bishop in Smith’s Rhodesia: Notes from a Turbulent Octave
1962—1970 (Gweru: Mambo Press, 1983), 86—87; John Parker, Rhodesia: Little White Is-
land (London: Sir Isaac Pitman and Sons, 1972), 13; Moorcraft, Short Thousand Years, 2.

22. Brigadier Andrew Skeen, Prelude to Independence: Skeen’s 115 Days (Cape Town:
Nasionale Boekhandel, 1966), n.p.

23. Elaine Windrich, “Rhodesian Censorship: The Role of the Media in the Making
of a One-Party State,” African Affairs 78, 313 (1979): 528; Parker, Rhodesia, 119—21; Skel-
ton, Bishop in Smith’s Rhodesia, §4—55.

24.. John Tagel, Bolt from the Blue (Cape Town: Howard Timmins, 1979), 165; James
Barlow, Goodbye, England (London: Hamish Hamilton, 1969), 94.

25. Joint Planning Staff Meeting, Ministry of Defense, Salisbury, 13 April 1976,
Rhodesian Army Association Papers (RAA) 2001/086/277/122. British Empire and
Commonwealth Museum, Bristol. Operations Coordinating Committee Minutes, 16
September 1977, RAA/2001/086/223/248.

26. Skeen, Prelude, 185.

27. Neta C. Crawford, “Trump Card or Theater? An Introduction to Two Sanctions
Debates,” in Neta C. Crawford and Audie Klotz, eds., How Sanctions Work: Lessons from
South Africa (New York: St. Martin’s, 1999), 2—24.

28. Author’s field notes, Harare, 25 June 1999; Henry Melville Romilly, London,
24 July 1984, NAZ/ORAL/247; Edwin Albert Lichtenstein, London, 20 November
1983, NAZ/ORAL/243. Within a month of UDI, there were stories that Smith had
threatened to blow up the power installations at Kariba Dam if the British attacked;
American Counsel General, telegram to Washington, 4 December 1965, LB] Library,
NSF Country File/97. Six months later President DuPont still worried that the British
might invade; author’s field notes, Harare, 28 July, 2004.

29. Jeremy Thorpe, quoted in Martin Bailey, Oilgate: The Sanctions Scandal (London:
Coronet Books, 1979), 117; Hudson, Triumph or Tragedy? 66—67. Comparisons to mid-size
British cities were widespread. Rhodesian liberals were fond of saying that there weren’t
enough whites to run Aberdeen, let alone an independent country; author’s field notes,
Harare, 12 July 1995.

30. Wilson, Labour Government, 116, 165, 280—84. Nkrumah also feared that work-

ing through the Commonwealth would undermine Ghana’s ability to pursue a unified

What Does It Take to Be a State? | 165



all-African government. Letter from Nkrumah to Wilson, 11 December 1965, quoted in
Nkrumah, Rhodesia File (London: Panaf, n.d.), 119.

31. Wilson, Labor Government, 182, 281, 304; Lowry, “Ulster Resistance,” 213.

32. Ndabaningi Sithole, African Nationalism, 2nd ed. (London: Oxford University
Press, 1969), 9.

33. Gerry Simpson, Great Powers and Qutlaw States: Unequal Sovereigns in the Interna-
tional Legal Order (Cambridge: Cambridge University Press, 2004). UN sanctions against
South Africa began in 1963 with a voluntary arms embargo, and the question of manda-
tory sanctions was struggled over well into the 1980s. South Africa was also a member of
the UN and was a more active participant in that body than it had ever been in the Com-
monwealth, having sent troops to Korea, see Crawford, “Trump Card,” ro—17.

34. Reginald Maulding and Gilbert Langdon, quoted in Hudson, Triumph or Tragedy?
58, 68.

35. American Embassy, London, to Secretary of State, Washington, D.C., 6 De-
cember 1966, NSF Country Files, UK/210, LB] Library.

36. Several Carnegie Endowment for Peace pamphlets were updated and published
as Anthony Lake, The ‘Tar Baby’ Option: American Policy Toward Southern Rhodesia (New
York: Columbia University Press, 1976); Andrew DeRoche, Black, White, and Chrome:
The United States and Zimbabwe, 1953—1998 (Trenton, N.].: Africa World Press, 2001).

37. Douglas Brinkley, Dean Acheson: The Cold War Years, 1953—71 (New Haven,
Conn.: Yale University Press, 1992), 303—305, 315—28.

38. These writings were published as a pamphlet by the Rhodesian Information Of-
fice, Dean Acheson on the Rhodesian Question (Washington, D.C., n.d.), 5—6, 7, 12, 16—18,
21—22; 23—24. Lake, Tar Baby, 112—16.

39. DeRoche, Black, White, and Chrome, 105.

40. Ibid., 115—17, 278—81; Francis Njubi Nesbitt, Race for Sanctions: African Ameri-
cans against Apartheid, 1946—1994 (Bloomington: Indiana University Press, 2004),
1o5—10. For another view, see Gerald Horne, From the Barrel of a Gun: The United States
and the War Against Zimbabwe, 1965—1980 (Chapel Hill: University of North Carolina
Press, 2001), 169—98. In the first weeks after UDI, U.S. policy makers worried that
unless they supported Wilson he might “lose control of [the Commonwealth] to a gag-
gle of irresponsible Africans, perhaps with Soviet support” R. W. Komer, memo to the
president, 6 December 1965, NSF Files, Edward Hamilton/3. LBJ Library, Austin,
Tex. Several coups in Africa within the next few months seem to have allayed such
American fears.

41. See, for example, CIA Intelligence Memorandum, “Rhodesia: A Third Round
of Sanctions,” June 1968; and Special Memorandum, “What Next for Rhodesia?” 15 No-
vember 1968, NSF Country File/97, LB] Library. The only people who claimed sanc-
tions against Rhodesia worked were Zimbabweans in the mid-1980s eager to promote
mandatory sanctions against South Africa. They told American researchers that sanc-

tions had been about to cripple Rhodesia; see William Minter and Elizabeth Schmidt,

166 | LUISE WHITE



“When Sanctions Worked: The Case of Rhodesia Reexamined,” African Affairs 87, 347
(1988), 207—37.

42. David M. Rowe, Manipulating the Market: Understanding Economic Sanctions, Insti-
tutional Change, and the Political Unity qf White Rhodesia (Ann Arbor: University of Michi-
gan Press, 2001), 133—62. See also Bailey, Oilgate; Jorge Jardim, Sanctions Double-Cross:
Oil to Rhodesia (Bulawayo: Books of Rhodesia, 1979); David L. Losman, International Eco-
nomic Sanctions: The Cases of Cuba, Israel, and Rhodesia (Albuquerque: University of New
Mexico Press, 1979), 98—100.

43. This is my educated guess, based on the oral histories in Harare. See Brigadier
Andrew Dunlop, Salisbury, 24 February and 13 April 1972 by D. Hartige, NAZ/
ORAL/DUz2; Thomas Albert Holloway, Harare, 24 October 1986, NAZ/ORAL/255;
George Willburn Rudland, Sinoia, § September 1972, NAZ/ORAL/RU3. The first RF
government was called the “cowboy cabinet,” supposedly because of their inexperience
in government but perhaps because many of them owned ranches or very large farms;
sce Smith, Great Betrayal, 45—46; Nathan Shamuyarira, Crisis in Rhodesia (London: An-
dre Deutsch, 1965), 210—26. Farmers who opposed UDI or the RF were easily disci-
plined by a state that controlled access to credit and foreign exchange. Rowe,
Manipulating the Market, 63—95.

44. John Handford, A Portrait of an Economy under Sanctions, 1965—1975 (Salisbury:
Mercury Press, 1976), 7; Patrick Bond, Uneven Zimbabwe: A Study of Finance, Development,
and Underdevelopment (Trenton: Africa World Press, 1998), 122—24; Dunlop, NAZ/
ORAL/DU2. Losman (International Economic Sanctions, 111) notes that, in general, sanc-
tions provide “involuntary protection” for infant industries.

45. Rhodesia introduced a new currency, the Rhodesian dollar, in 1967; it was lo-
cally designed and printed with a watermark of Cecil Rhodes.

46. Bond, Uneven Zimbabwe, 123; Peter Andreas, “Criminalizing Consequences of
Sanctions: Embargo Busting and Its Legacy,” International Studies Quarterly 49 (200%):
335—60.

47. Handford, Portrait, 7, 18; Bond, Uneven Zimbabwe, 119.

48. Henry Melville Romilly, NAZ/ORAL/247; Derek Arthus Collings van der
Syde, Harare, 27 November 1987, NAZ/ORAL/267; Handford, Portrait, 23—25; Peter
Armstrong, Tobacco Spiced With Ginger: The Life of Ginger Freeman, The Story of a Sanctions
Buster (Harare: Welston Press, 1987); Winston Brent, Rhodesian Air Force: The Sanctions
Busters (Nelspruit, South Africa: Freeworld Publications, 2001), 66—79; Beryl Salt, 4
Pride of Eagles: A Definitive History of the Rhodesian Air Force, 1920—1980 (]Ohannesburg:
Covos-Day, 2001), 22-27.

49. Handford, Portrait, 122.

so. Ibid., 22.

s1. Copper ingots, whatever their impurities and point of origin, were sold in inter-
national commodities markets for one price, as the fate of Zambian exports after the

settlement of a lengthy U.S. copper strike makes clear. In 1968 the world price of copper

What Does It Take to Be a State? | 167



plunged from 7o cents a pound to 45 cents, and was expected to drop to 40 cents; CIA,
Special Memorandum, “Troubles Ahead for Zambia,” 18 June 1868, NSF Country
File/102, LB] Library. Prices continued to decline during the early 1970s, see Handford,
Portrait, 126.

52. This summary is based on Hanford, Portrait, 126—28; Lake, Tar Baby, 239—69;
DeRoche, Chrome, 143—76.

3. This is outlined in David Caute, Under the Skin: The Death of White Rhodesia (Har-
mondsworth, UK: Penguin, 1983), 265—66 and detailed in trash novels, see Jack Wat-
son, Conspire to Kill (Salisbury: Penn Medos Press, 1976); Sylvia Bond Smith, Ginette
(Bulawayo: Black Eagle Press, 1980); Alan Thrush, Of Land and Spirits (Guernsey: Transi-
tion Press, 1997).

54. For a summary of these arguments, see Rowe, Manipulating the Market, 163—8o.

55. D. G. Clark, “Zimbabwe’s International Economic Position and Aspects of
Sanctions Removal,” in W. H. Morris-Jones, From Rhodesia to Zimbabwe: Behind and Beyond
Lancaster House (London: Frank Cass, 1980), 29.

56. Simpson, Great Powers, 300—301. In terms of sanctions, there’s something about
decolonization, especially in Africa in the 1960s, that seems to fall off the map. There
seems to be a straight line from sanctions against Rhodesia to those against Kosovo in
1999, as if no one wants to link the decolonized states of the early 1960s with those same
states at the end of the century.

57. Robert H. Jackson, Quasi-States: Sovereignty, International Relations and the Third
World (Cambridge: Cambridge University Press, 1990); Mahmood Mamdani, Citizen and
Subject: Contemporary Africa and the Legacy of Late Colonialism (Princeton, N.].: Princeton
University Press, 1996).

168 | LUISE WHITE



9
Legal Fictions after Empire

JOHN D. KELLY AND MARTHA KAPLAN

We think it is time for real reconsideration of the nation-state and self-
determination. The legal fiction of the nation-state has had very real conse-
quences. Legal fictions always have real consequences. But this essay is about
unintended consequences of the twentieth-century effort to refashion the
world on an American plan into self-determining, limited liability, separate-
but-equal units of symmetrical national sovereignty. We seck an alternative
vocabulary to the collecting concept of “failed states,” a concept that blames
reality for failing to reconcile with the terms of U.S. and UN policy. We seek,
Weberian style, concepts that can make description possible. We want names
for things that have happened, not names for what did not happen; means to
see more than absences of nation-building and state-building on the U.S.—UN
model; means to see real responses to efforts to institute globally the legal fic-
tion of the nation-state.

In some senses skeptical discussion of the nation-state has begun in the
1990s and 2000s. But much current skepticism is ill-considered, superficial,
or both. For example, one hears sometimes about an end to the nation-state,
as in Hardt and Negri’s argument for the rise of a superceding, transnational
“Empire” of interlocking entities, an end to conventional sovereignty.! This
argument and many others regarding the end of national or state sovereignty
misperceive basically the actual history of sovereignty.

Nation-states are not old. They do not begin with the Treaty of Westpha-
lia in 1648 as is commonly asserted. The Treaty of Westphalia, settling a war
between royal houses that intertwined with Reformation incommensuration,
replaced mutual recognition of divinely based sovereignty with mutual recog-

nition of territorially based sovereignty. This treaty was about ending the



requirement (leaving simply the prospect) that Reformation politics would
destabilize European inter-state relations. It was not about nations being the
real sovereigns. Nation-states, with their principle that only nations can be
legitimate sovereigns, a sovereignty to be expressed only in the form of inde-
pendent states, are a very new idea. National states wherein the state territory
overlaps with a unified ethnicity have longer histories individually, and dis-
cussion of the virtues of the national state as a type of state can be found, for
example, in the writings of Hegel. Liberal quests for democratic, popular
sovereignty are omnipresent, and Mazzini might be cited as the first pure vi-
sionary of a unique sovereignty for nations.? But the nation-state as a hege-
monic, naturalized institution is less than a century old.

Even the term “nation-state” is less than a century old. It appears in the
English language only in reporting on Wilson at Versailles. It appears in no
major dictionary of the English language before 1950, though it is in all of them
by 1970. The nation-state as the uniquely legitimate solution to the formulation
of sovereignty in international law is a very new idea—its implementations
barely begun at Versailles and really only complete with the collapse of the
Soviet Union—instituted above all via the decolonizations in the early UN era.
The United Nations began in 1945 with §o members, 33 of whom were from
Europe, the USSR, or the Americas. But following decolonizations, the United
Nations became a truly global political umbrella, adding 40 more members
from 1955 to 1960, surpassing 150 members in the 1970s, and with the Soviet
collapse, growing to over 175 members in the early 1990s. As Cooper (this
volume) shows, alternative conceptions of sovereignty sometimes died hard in
the decolonization process. But by the end of the twentieth century, for the
first time in world history almost all the planet’s inhabitants lived under one
political-legal form, a neologism first of all of U.S. policy planners.

So critics who depict the nation-state as confronted by and overtaken by
networks of international organizations at the end of its long historical run
mistake the present moment. This is the end of the beginning, not the begin-
ning of the end, of the era of nation-states.®> Another form of criticism is also
problematic: the argument that the contemporary international order really is
not organized by nation-states, because it is actually some kind of U.S. em-
pire. Of course, this is the era of U.S. hegemony. The nation-state with its
separate-but-equal symmetry and limited liability was above all impelled into
being by U.S. foreign policy, from Wilson’s Fourteen Points for Versailles to
the planning conferences during the Second World War at Bretton Woods,
Dumbarton Oaks, and San Francisco. At these sites, all in the United States,

allies that called themselves the United Nations planned an organization to be
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called the United Nations, together with consonant economic institutions, a
World Bank, an International Monetary Fund, an International Trade Orga-
nization (later the World Trade Organization), and the first General Agree-
ment on Tariffs and Trade.* Why not an American empire then, perhaps some
informal kind, or a neo-imperialism?

These concepts have anchored important political critiques, especially
the concept of an informal U.S. empire in the Americas following from the
Monroe Doctrine, an Americas in which the United States routinely inter-
venes according to its interests and tastes in states it regards as “Banana Re-
publics,” like “nation-state,” another but earlier U.S. neologism. Nevertheless,
and even though the historical connections can be made between the U.S. ac-
tion in the Americas a century ago and our global behavior during this cen-
tury,” we think that beginning and ending analysis with the imagery of
informal empire is consequentially incomplete and vague about essential mat-
ters. We think it is roughly as clear as calling the European colonial empires
neo-feudalism or informal kingdomism.

Different schematics of sovereignty separate an era of empires and repub-
lics from the mid-twentieth-century onset of a UN world allowing only
nation-states. The differences between the systems of sovereignty are not su-
perficial; they are basic. Above all, if we decide that the flaws in present real-
ity can be diagnosed as signs of a secret U.S. imperialism, then the nation-state
itself again evades serious critique. In fact, the doctors will again prescribe
more decolonization; more independence; more legal, formal symmetry;
more self-determination; and, implicitly, more limited liability for everyone
else. The nation-state was tooled and naturalized in the era of “separate but
equal.” The UN world retains that legal fiction for nations long after it has
been rejected for race and gender in U.S. civil society and much of the rest of
the world. Discussions of nations and states still evade basic questions about
fairness in the distribution of rights and life chances, let alone integration,
despite manifest absence of equality of opportunity.

Seeing what actually happens in the world of nation-states as lived and
understanding the necessity of legal fictions are both key to criticizing the te-
los of self-determination. This critique is a condition of possibility, in turn,

for any real capacity to address Tolstoy’s question, What is to be done?

Actual Decolonization and Theoretical Multitudes

We are strong believers in Jorge Luis Borges’ dictum that the best surprise end-

ings are given at the outset. An actual constitution written and promulgated in
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Fiji in 1990 can teach us much more about the nation-state than can a landmark
of recent social theory, published in 2000, claiming that nation-states are no
longer sovereign and calling for new self-constitution; the latter first. Contem-
porary social theory misreads global predicaments when calling for more de-
colonization and self-determination. It inadvertently aligns with the procedure
that the United States made basic to global distribution and limitation of sover-
eignty, even when it is sharply critical of U.S. plans and interventions.

Hardt and Negri’s book Empire begins with the claim that “Empire is ma-
terializing before our very eyes. . . . Along with the global market and global
circuits of production has emerged a global order, a new logic and structure of
rule—in short, a new form of sovereignty. Empire is the political subject that
effectively regulates these global exchanges, the sovereign power that governs
the world.” One of the curiosities of their argument is that by “Empire” they
do not mean an empire comparable in political, legal, and social structure to
the European colonial empires. With the end of the Soviet regime those colo-
nial regimes are all gone, and so is the nation-state, really: “The declining
sovereignty of nation-states and their increasing inability to regulate eco-
nomic and cultural exchanges is in fact one of the primary symptoms of the
coming of Empire. The sovereignty of the nation-state was the cornerstone of
the imperialisms that European powers constructed throughout the modern
era. . . . The passage to Empire emerges from the twilight of modern sover-
eignty.”7 This “Empire” involves de-territorialized, unbounded, decentered
regulation of exchanges among a multitude. A multitude is not peoples orga-
nized in communities or collectives with a so-called molar similarity, but
rather a multiplicity with a so-called molecular structure, a multiplicity with
inconclusive constituent relations. The nation-states are increasingly irrele-
vant as the unbounded global multitude confront a centerless, globally regu-
lating network that is successor to the absolute sovereignty of states.

What is to be done, then? Hardt and Negri place themselves as the con-
duits of an immanent prophecy, an idea they get from Spinoza. Spinoza, they
tell us, “proclaimed at the dawn of modernity . . . that the prophet produces
its own people. Perhaps along with Spinoza we should recognize the prophetic
desire as irresistible, and all the more powerful the more it becomes identified
with the multitude. . . . Today a manifesto, a political discourse, should as-
pire to fulfill a Spinozist prophetic function, the function of an immanent de-
sire that organizes the multitude.”® Hardt and Negri want the multitude to
organize, paradoxically, as such; the problem with the Communist Interna-

tional’s dream of a proletarian revolution was that it required workers of the
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world to unite as proletarians, to recognize themselves as workers. Under
current conditions, where knowledge is power and the multitude collectively
has the knowledge, it needs no other sovereign and can come into its own—
somehow thereby becoming a people? How, after all, does a sovereign people
emerge? We will argue, contra Hardt and Negri, that the legal fictions of the
nation-state, in the twentieth century, have consequentially changed the an-
swer to that question in ways that are not, absolutely not, withering away.
First, as an example, we offer some narratives about peoples and a people in a
postcolonial constitution.

Fiji’s post-coups 1990 constitution has one of the more unusual constitu-
tional preambles ever written, according to legal scholar Cheryl Saunders.’
This constitution was “promulgated” for the state and nation by a colonially
constituted institution called “The Great Council of Chiefs” (or Bose Levu
Vakaturaga, if we follow more recent conventions in Fiji’s media'®). In com-
mon with those of other constitutions, this preamble confessed to the actual
procedure whereby its constitution came into being: a draft was forwarded by
the cabinet of an “interim government” to the Great Council, who accepted it
and passed it to the President for promulgation. This of course raised the
question of who all these agents were, acting by what authority or legitimacy
in the constitution of government. Saunders (in a paper commissioned by the
1996 Fiji Constitutional Review Commission) explained how most constitu-

tions handle similar problems:

Many constitutional preambles refer to the authority on which the Con-
stitution relies or the source from which it draws legitimacy. Histori-
cally, options have included God or a more general Supreme Being; a
colonizing power; the agreement of regions united by the Constitution;
traditional leaders; the people themselves. . . . Overwhelmingly, pre-
ambles of modern Constitutions state that the authority of the Constitu-
tion relies on approval or acceptance by the people themselves. . . .
Not all Constitutions are put to the people themselves for approval in
the first place, although this is becoming more frequent. Some pream-
bles confront this difficulty by referring expressly to the people acting
through their representatives in a constituent assembly (for example, in
Western Samoa, Nauru, Papua New Guinea, India) or elected Parlia-
ment (for example, Japan). Other Constitutions, however, merely as-
sume that decisions of properly chosen representatives convey the

authority of the people. (263)
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Rarely, as in the case of Switzerland, preambles of constitutions refer not to
“the people” but to “peoples,” coming together to form a union. But Fiji’s 1990
preamble referred once to “the people” of Fiji (in the sixth recital, claiming
that they had expressed their desire for a new constitution, the implicit refer-
ence being the military coups of 1987 and the ethnic Fijian nationalist celebra-
tions in its aftermath) and multiple times to Fiji’s “peoples.” In Fiji, roughly
half the population trace descent from the islanders resident in the islands
upon British colonization in the nineteenth century; the other half descend
from migrants from South Asia, mostly from indentured immigrants for Fiji’s
colonial sugar industry. There are also small local groups of migrants of
(sometimes mixed) European, Chinese, and other Pacific Island descent. “Ref-
erences to ‘peoples’ in other parts of the preamble suggest that ‘people’ in the
sixth recital may refer to one community alone; presumably, the indigenous
Fijians. On the other hand, the term ‘indigenous Fijians’ is used explicitly
elsewhere in the preamble, raising the possibility that the sixth (and subse-
quent) recitals are intended to refer to the people collectively” (264). Saunders
is too polite to say it, but the contradiction or ambiguity could as readily be
taken as an Animal Farm—style assertion of who, among the peoples of Fiji,
were more the people than others.

We still haven’t identified the principle that gave this post-coup promulga-
tion authority or legitimacy, even merely by its own lights. (Spinoza was not
mentioned by anyone.) Saunders also pointed out another anomalous feature of
Fiji’s 1990 constitutional preamble, in its references to history. While preambles
of constitutions commonly make reference to the history of the constitution it-
self, they rarely include extensive references to the political history of the people
for whom the constitution is made. We think (this is not one of Saunders’s
points) that the need for a clean circuit of sovereignty from state to people and
back to the state, in the guise of a constitution of the state by and for the people
in the nation-state, makes it imperative that the people only gain their perfect
union in the act of inhabiting their constitution, that the nation has to be broken
away from its racial or historical roots in order for the constitution to, after all,
constitute the realization of national existence as collected political will. So all
history of the nation before its realization via the state is a problem for a

self-determining nation-state. Saunders argues that, except in Fiji,

an extensive recital of the political history of the people or polity is less
usual in post-independence Constitutions. Preambles in some countries
that struggled for independence often refer briefly to the fact that inde-

pendence was achieved. The Constitution of Ireland, for example, re-
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fers to the “heroic and unremitting struggle to regain the rightful
independence of our Nation”; the Constitution of Papua New Guinea
refers to “our inherent right as ancient, free and independent peoples”;
the Constitution of Vanuatu describes the people as “Proud of our strug-
gle for freedom.” The point is not laboured, however, and all these pre-
ambles continue by emphasizing existing fundamental values and shared
aspirations for the future. Many constitutions do not mention the pro-
cess of achieving independence at all, but merely assume it as an essen-

tial foundation on which the system of government is established. (262)

Fiji, however, locates its origins, not in the people (or peoples) rightfully cast-
ing out colonial rule, but with specific historic agents ushering it in. The pre-
amble to Fiji’s 1990 constitution, like that of its 1970 constitution and all
since, narrates the cession of Fiji to Queen Victoria and the establishment of
the 1970 constitution by Queen Elizabeth. The tale is told, not of a people
realizing its political will by constituting their state, but of a chain of sover-
eignty lost and restored, especially by chiefly and royal agencies.

Derrida and others have pointed out the referential impasse logically in-
herent in text such as “We the people, in order to make a more perfect
union. . . .” But the performance of self-determination under conditions of
decolonization enables more specific inquiry into actual tactics used to specify
legal claims of self-determination and to at least apparently resolve impasses
of law-giving for (but also to) an allegedly sovereign people. Such impasses
have been clearly recognized at least since Rousseau wrote book III of The So-
cial Contract and tried to imagine all the characteristics of an adequate Law
Giver. But there was something far starker about the process of Law Giving in
reality, when constitutions enabling a succession of decolonizations were
written by a beleaguered and complaining law office in London, legislatively
debated there, and passed into law for a territory half the world away. The
frank— and motivated—weirdness of Fiji’s most racist constitution (so far),
the 1990 one, was actually presaged in the original constitution of decoloniza-
tion, the Constitution of 1970.

The National Archives of Fiji hold the galleys of the draft of a decoloniz-
ing constitution for Fiji, sent to Fiji’s colonial government for comments and
suggested revisions. The inked-in revisions in the preamble are marked here

in italics:

Whereas on 1oth October 1874 Cakobau, styled Tui Viti and Vunivalu,
and other High Chiefs signified their loyalty to Her Most Gracious
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Majesty Queen Victoria and their dedication to God and the rule of law
by the solemn agreement known as the Deed of Cession . . . [also Deed
of Rotuma Cession].

And whereas many persons of all races and creeds have come from divers coun-
tries and have desired peace and prosperity under the precepts and princip]es qf
such Cessions:

And whereas all the peoples of Fiji have ever since acknowledged
their allegiance to the Crown and their reverence for God and to the
rights and freedoms of the individual secured and safeguarded by adher-
ence to the rule of law:

And whereas those peoples have become united under a common
bond, have progressively advanced economically and politically and have
broadened their rights and freedoms in accordance with the dignity of
the human person and the position of the family in a society of free men
and free institutions:

Now, therefore, the people of Fiji do affirm their allegiance to Her
Most Excellent Majesty Queen Elizabeth II, Her heirs and successors,
their reverence for God and their unshakeable belief that all are entitled
to fundamental human rights and freedoms based upon and secured by
the rule of law and to that end desire that the following provisions shall
take effect as the Constitution of Fiji: . . .

Here too, peoples become a people at the very moment of willing their
constitution into form. They were apparently enabled to have their desires
for constitution take effect via their loyalty to Her Most Excellent Majesty
and the agencies she controlled, though the passive voice of the final line
leaves obscure the exact agency that transforms provisions into constitu-
tional law. But the preamble leaves no doubt that first these divers persons,
then these peoples, and finally these people desire rule of law and have
reverence for God (the Fiji constitutional committee insisted on restoring
“reverence for,” part of an earlier draft, in place of London’s “dedication
to”). And Fiji’s committee nervously added migrants to the story of native
aristocrats and civilizing colonizers, insisting that their behavior in quest
of peace and prosperity entailed a commitment to live “under” the Cession
social contract, but not mentioning plantations, coercive labor contracts,
or the fact that these people of all races and creeds from divers countries
were almost all from India or that their political representatives requested
a more democratic voting system in the course of drafting this constitution

and were refused.
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Only one of the Fiji delegates to the London talks that led up to the drafting
of this constitution chose not to sign the final report on constitutional goals for
Fiji. Dr. Lindsay Verrier was a Fiji “European” medical doctor and parliamentar-
ian, the General Member Northern and Eastern. He split from his one-time close
friend, the soon-to-be first Prime Minister of Fiji, Ratu Sir Kamisese Mara, and
grew more and more concerned about process and incensed about authoritarian
content as independent Fiji’s law giving proceeded. Upon receiving the draft
constitution for review as a parliamentarian, he protested the undue haste and
the baselessness of the preamble’s claims about the beliefs and affirmations of a
people. Verrier wrote that the secrecy, haste, and lack of consultation “is as truly
indecent as it is highly improper, and I invite you to put out this Draft Constitu-
tion, in three languages, for general information and general comment, before
you presume to tell the British Government what people think in Fiji.” Two
weeks later he wrote, in a more complete and trenchant criticism of several
clauses of the constitution, “If the ‘preamble’ be part of the Queen’s Order, it is
odd that she should ‘order’ that we affirm our allegiance. If it be a record of our
‘desire’ then that ‘desire’ should be formulated only after full free and probably
prolonged discussion after publication. This ‘preamble’ therefore if meaningful
should be followed; if not followed should be deleted.”"!

Verrier’s protests never aligned with those of the Indo-Fijian-supported
National Federation Party. As London acceded to chiefly demands and wrote
the most racially segmenting constitution for any British decolonization, the
NFP fought and again lost a long-running battle to bring Fiji “common roll”
voting in place of the “communal rolls” dividing candidates and/or voters by
race. The NFP accepted the 1970 constitution with hopes of reform. They
preferred an immediate end to British rule over continuing negotiation with
colonial overlords about racial equity. Lindsay Verrier, not the NFP, warned
that Fiji was drafting a constitution neither understood nor supported by its
citizens. It was Verrier who asked, presciently in a country that would see
four coups (two of them simultaneous) in 1987 and 2000, “Finally, under what
conditions may the Constitution be suspended and by whom?”"?

Fiji’s colonial government and its supporters argued fervently and success-
fully against the “agitation” for common roll voting. John Falvey, who would
later be independent Fiji’s first Attorney General, spoke in July 1965 at a meet-
ing of European electors on the eve of his departure for constitutional talks in
London. Everyone agreed that “the aim should be for all races to work with
tolerance and understanding toward racial harmony, so as to create a common
foundation on which a common roll could eventually be built—but only with

the consent of the people—instead of being forced on them unnaturally by
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artificial means,” he said. “It is our sincere belief that the progression towards a
national identity, towards a way of life to which racial origins are irrelevant, is
not to be found in a political or a constitutional device.””

How was progress to be made toward a natural, not artificial, national
identity, a common foundation? It is fascinating that “a political or a constitu-
tional device,” democratic expression of a collective shared sovereignty, was
emphatically rejected as the means to make “racial origins” irrelevant. Falvey
did not discuss it, but the departing British did have an actual coherent plan
for the integration of Fiji, for realization of the constitution’s rosy picture of
the peoples merged into people by their will to live with law and order. The
decolonizing British poured enormous energy into a particular section of the
constitution, the section putting up legal safeguards to protect the Public Ser-
vice Commission. The plan was actually quite simple: while Fiji’s voting dis-
tracted and deflected the chauvinists and kept antagonists separated, Fiji’s
civil service, with its racial mixture and meritocratic rules, would unite a Fiji
of actual top-down governance. The British were, to say the least, ambivalent
about giving actual sovereignty to these folk imputed with such desperation to
be demanders of proper law and order. The strong civil service, with its rules
and even its “localization” strategies imported wholesale from London, would
be the living ghost of empire and the sinews of commonwealth in “indepen-
dent” Fiji.

On the steady developments of civil service, not the artifices of mere de-
mocracy, Fiji’s lawgivers staked Fiji’s future unification. But in the 1970s, in
the name of localization, Verrier’s one-time friend Mara dismantled much of
the wall between civil service and the governments elected in Fiji’s unequal
voting systems. Ethnic Fijians became predominant in most branches of gov-
ernment. Fiji’s government was never again as integrated or balanced as it was
at the moment of decolonization in 1970. And when the opponents of ethnic
Fijian and chiefly chauvinism won elections in 1987 and again in 1999, they
were met by the coups restoring chiefly and ethnic Fijian nationalist rule.

The contradictions that have kept Fiji from actually stabilizing as a
nation-state are expressed in the struggles of its constitutions to identify peo-
ples and people, in revised expressions of actual ambivalence about more
perfect union, and all the more in the incongruities between democratic re-
sults and constitutional allegations of popular will. Perhaps Fiji will someday
have a constitution that does not found Fiji on God, Queen, chiefship, British
law, and Cession. But most Indo-Fijians we know do not dream of it nearly so
much as they dream of California. For generations now, Indo-Fijans have been

emigrating from Fiji to the United States, Canada, Australia, and New
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Zealand up to their quota limits. Exactly what actions, by whom, can consti-
tute self-determination?

Hardt and Negri condemn the “feigned logical regression” that bases sov-
ereignty on nations and nations on peoples. They are right to do so, but we

think they go too far in the wrong direction:

What appears as revolutionary and liberatory in this notion of national,
popular sovereignty, however, is really nothing more than another turn
of the screw, a further extension of the subjugation and domination that
the modern concept of sovereignty has carried with it from the begin-
ning. The precarious power of sovereignty as a solution to the crisis of
modernity was first referred for support to the nation, and then when
the nation too was revealed as a precarious solution, it was further re-
ferred to the people. In other words, just as the concept of nation com-
pletes the notion of sovereignty by appearing to precede it, so too the
concept of the people completes that of nation through another feigned
logical regression. Each logical step back functions to solidify the power
of sovereignty by mystifying its basis, that is, by resting on the natural-
ness of the concept. The identity of the nation and even more so the
identity of the people must appear natural and originary.

We, by contrast, must de-naturalize these concepts and ask what is a
nation and how is it made, but also, what is a people and how is it made?
Although “the people” is posed as the originary basis of the nation, the
modern conception (jtbe peop]e is infact a pmduct qf‘tbe nation-state, and

survives only within its specific ideological context.'*

Hardt and Negri go on to quote Hobbes on how the people are not a multitude
because they are of one will, on how the people rule in all governments, even
monarchies, by having one will to obey the commands of their monarch. “Re-
ally nothing more than another turn of the screw . . . domination . . . from
the beginning” still covers things. Sovereignty has a mystified basis, that is the
whole point. And the passage is filled with what deserve to be called dialecti-
cal anxieties: things are one way wholly and from the beginning and get com-
pleted, as when the concept of people completes that of nation. There is no
room for truly particular developments, an extreme kind of people in Fiji, or
a confused one—the people are in fact a product of the nation-state, which in
turn is really, after all, implied from the beginning of the modern period,
right there in Hobbes, but nevertheless all a mystification of domination, from

the beginning.
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We would argue instead that the nation-state as the modular solution to di-
lemmas in the constitution of sovereignty, with symmetrical equal formal rank,
limited liability, deep horizontal comradeship, and the rest, was one possible
synthesis of intellectual trends in the replacement of God and other top-down
devices in the imagination of sovereignty—but only one. If the Nazis had done
better in their heavy water experiments, Hitler’s truth could easily have trumped
Wilson’s as the vehicle for the political formations of the later twentieth century
in a further racialization of nations in a hierarchy. And history wouldn’t have
ended there either. No ineluctable or final completions. Projecting the nation-state
back and overestimating its necessity ironically cancels, within Hardt and Negri’s
argument, their insistence that nations and peoples do not really, naturally, nec-
essarily exist before particular states produce them. We can “de-naturalize” the
concept further by watching the Great Council of Chiefs push the racial, histori-
cal, and hierarchical nation back into the framework of the constituted
nation-state, insisting in their preamble on the chiefs’ prior ownership of sover-
cignty as the foundation of Fijian history" and insisting on a new constitution
recognizing better the eternal and prior sovereignty of the ethnic Fijians in Fiji.
But the other side of the coin is still missing in Hardt and Negri’s account.

That fictions are involved—mystifications when preambles declare prior
sovereignty or announce the love of people or peoples for the Queen, and so
on—is clear. But there is more than delusion involved when nation-states be-
come real. To deconstruct the delusions is only sufficient if, with Hardt and
Negri, we have an anarchistic expectation of a revolution against sovereignty
altogether. The other possibility is that the fictions of colonial empires and
later of decolonization and nation-state have legal effects, render institutions
functional, and are fictions that make real law and found it, despite their inner
frauds. We need a better concept of legal fictions than we receive from the
recent tradition in social theory from Foucault and others, including Hardt
and Negri, always scandalized to find power in knowledge. The Benthamite
legal positivist John Austin insisted as avidly as Foucault that a will to knowl-
edge as a particular form of will to power lies at the core of real sovereignty.
But Austin and Bentham, and especially their critic Henry Maine, also ac-
cepted the reality of sovereignty and had a concept of legal fictions that found

more involved than fiction.

The Nation-State Is a Legal Fiction

The term “legal fiction” gained a most useful redefinition in the works of

Henry Maine, especially Ancient Law (1861). Maine is ambivalent about legal

180 | JOHN D. KELLY AND MARTHA KAPLAN



fictions, one of three “instrumentalities” he identifies that change law and, as
this proto-functionalist saw it, “the agencies by which Law is brought into
harmony with society.”'® Legal Fictions (his caps, which we won’t continue)
are the first to appear historically in the history of law. The others are Equity
and Legislation. Equity was itself originally based on a legal fiction before it
emerged to stand on its own, as we shall examine below. Legislation repre-
sents the most self-consciously conducted reform of law, and in a consciously
contractual age, Maine is happy to concede that “there can be no doubt of the
general truth that it is unworthy of us to effect an admittedly beneficial object
by so rude a device as a legal fiction” (26). But on the other hand, Maine is
scornful of the Jeremy Bentham/John Austin school of legal theory for their
impatience with everything in law except optimizing legislation: “We must,
therefore, not suffer ourselves to be affected by the ridicule which Bentham
pours on legal fictions wherever he meets them. To revile them as merely
fraudulent is to betray ignorance of their peculiar office in the historical de-
velopment of law” (26). In fact, Maine found, legal fictions were alive and well
in his England of the 1860s, fictions such as the idea that courts never made
law and that a common law existed in which judges found laws already made
and in force."” Thus, in fact, Maine saw that the continuing operation of legal
fictions was part of the harmony between law and society that the Legal Posi-
tivists did not understand. The Legal Positivists, following Austin, saw law
only and always as the enforced commands of an active sovereign. They did
not understand legal fictions and much else in the operation of actual law,
limiting their capacity to actually plan beneficial reforms.

Maine was pragmatic, but his work predated the philosophical pragma-
tists. He did not have their vocabulary to discuss truth and fiction, but his
work lends itself to restatement in a strong form in classic pragmatist episte-
mology, with the terms of an adequate utterance gaining their ground in real-
ity, not from a past, established actual history of successful reference, but in
effective future use: terms that make themselves true to the extent that they
are useful and effective in the organization of future real actions. Thus the
point about legal fictions, in short, is that in their effectiveness they stop being
merely fictions and gain a legal truth despite their ineradicable fictional ori-
gins. Maine drew his first example (typically for him) from “old Roman law.”
The Romans early on had an explicit conception of legal fiction; Maine de-
clared that his own had a sense “considerably wider” but includes the Roman
original, which was a form of pleading, starting from a “false averment on the
part of the plaintiff which the defendant was not allowed to traverse,” espe-

cially that the plaintiff was a Roman citizen “when in truth he was a foreigner.”
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The object of the fiction “was, of course, to give jurisdiction” and thus in real-
ity make the foreigner Roman for legal purposes (24—25).

Maine compares the Roman fiction to English fictional writs by which
royal courts usurped the jurisdiction of common pleas; we might rather think
of the legal fiction that corporations are individuals, “legal persons,” for the
purposes of civil actions. “The fact is in both cases that the law has been
wholly changed,” Maine argues in his explanation of the definition of legal fic-
tion (25). What constitutes a Roman citizen is now the court, and the set in-
cludes more persons than other usage would entitle; similarly, when a limited
liability joint stock corporate entity can be a person in U.S. law, both what a
person is, and who determines what a person is, have changed. (So, in
twentieth-century international law, does the answer to the Renan question,
“What is a nation?” change, both in content and in the relevant judge setting
the meaning; that is where we are going.) “The fact is in both cases that the
law has been wholly changed; the fiction is that it remains what it always
was” (25).

Scholarship on nationalism has not attended closely enough to the sig-
nificance of the changing conditions of possibility for nations as “imagined
communities.” The nation-state is a legal fiction that changes both the facts
in the distribution of sovereignty and the options for the imagination of
national pasts and futures. In Grotius, the codification of the Westphalian
emergence of the territorial state focused on the pertinent dilemma that
comes with the territorial state: when and how a sovereign is allowed to
expand the territory, a new reason for a new theory of just warfare. In the
UN world, the nation-states have no right to expand their territory, ever;
all warfare between nations and states is outlawed. Scholarship has under-
estimated the significance of this radical change. Nations dream of being

free, Benedict Anderson claims,’

8 as if it were always so, as if the British,
for example, never dreamed of being Rome, Rome’s successor or even
Rome’s better. In the UN world, we don’t have wars of conquest, at least
not explicit, legal, entitled ones; and dreams of conquest and physical
domination are dark and vulgar and not acknowledged either officially or
publicly (even when visible in shock and awe war plans and Abu Ghraib
photographs). But we have something else more legally bizarre: “nation-
building,” a quintessential American idea, building up the nation to match
with a state that the international community wants to put into the matched
set of nation-states. Iraq, no matter what. Make a nation that dreams
together—and only of being free, not of conquering anyone or ruling any

others, internal or external.
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Maine defined legal fiction as follows: “I now employ the expression ‘Le-
gal Fiction’ to signify any assumption which conceals, or affects to conceal,
the fact that a rule of law has undergone alteration, its letter remaining un-
changed, its operation being modified” (25). Finding corporations to be legal
persons appears merely to extend the jurisdiction of the judge and the power
of a plaintiff to pursue a claim against an entity; concealed is the protection,
limitation of liability, of the actual individuals who would otherwise have
been the responsible parties, rendering basic changes in the risks involved in
contracts, including contracts to own corporations. The nation-state appears
merely to recognize the sovereign political will of nations; concealed is the
connection of nations now first of all to existing sovereignty, and the limita-
tion of political will to the disparate, established, and recognized units. This
is not in keeping with Renan’s famous 1882 answer to the question What is a
nation? —memory and will—nor is it a return to the more common (primor-
dialist) definitions of nationhood—Ilanguage, territory, religion, and so
forth—that Renan presciently dismissed.

In Renan’s definition, and in Weber’s, political will and political ambition
was the key to distinguishing the nation from other kinds of social groups. In
the UN world, there are sharp limits on what is appropriate for a nation to
want or to dream of—not an empire, for example, or even conquest of an
enemy or neighbor. But decolonizers and re-decolonizers interpellate local
enemies into a national citizenry where it suits them, nation-building, allow-
ing in the name of self-determination only political participation in forms
legible, legitimate, and appropriate to the new order. That the nation of
memory and will, Renan and Weber’s nation, is the same thing as Truman’s
nation (the Truman Doctrine, long before Anderson, invoked nations dream-
ing only of being free, using the idea to justify intervention against evil com-
munist agitators in key countries), is the fiction not recognized as such in the
public cultures of the West as they have glided through the period of the insti-
tution of the nation-state system.

Social theory gives us tools to deal with this. Althusser turns a concept of
tile-laying, interpellation, into a theory of consciousness as shaped by ideol-
ogy; Foucaultian theories of the subject under modern conditions describe a
sublime array of positivities engendered within from without the subject.
Why theorize the nation-state as a legal fiction and not launch further theori-
zation of modernity? Because the contemporary modernist sublime—that
school of theory that explains all contemporary phenomena as modernity—is
much weaker on institutional realities, much better at spotting the fictional
and the interpellative than the factual, made real. We think that institutional
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pragmatics need more attention, especially when products of the imagination
are being made into lived institutions.

Thus, rather than wondering when the multitude will self-determine like
nations allegedly used to, let us reconsider the real consequences of the legal
fiction of the nation-state. We can assemble many of the negative themes from
Fiji’s story: a constitution rapidly written in London, expressing love of the
British Queen by people who weren’t allowed to read it; a constitution pro-
voked by political negotiations to give special place and priority in sovereignty
to Fijian chiefs, then ridiculously referring to “divers” others, when Fiji’s
population at the time actually had a majority that was Indo-Fijian. Clearly,
Fiji’s 1970 and 1990s stories involved not only fictions but acts of fraud. But
how do we understand what became fact? Fiji has yet to build a nation congru-
ent with its state and still lacks a sovereign, collective, unified people whose
will the state expresses and enacts. But the analytics of failed state and
nation-building are doomed, persistent as they are in measuring absences and
ignoring presences. Fiji’s 1990 constitution pointed to the very coups that
destroyed the 1970 constitution as indicating the will of the people of Fiji.

To better understand this, we need to understand what real things like
migration and military coups have to do with the legality of nation-states in
the UN era. The problem, of course, is that more things actually happen than
the unfolding of particular concepts to their completion. The nation-state
changed the conditions of possibility for collecting political will, in fact limit-
ing the political potential of both nation and state, especially under postcolo-
nial conditions. This has brought much more into being than neatly connected

nations and states.

Diaspora and Political Armies

We see a connected set of self-organizing developments in this new world
order, forms of collection and deployment of political will outside of the
modular forms of nation and state: diaspora, leveling crowds, political armies,
new war, strange wars, and new social movements. Some, such as diaspora
and new social movements, are much discussed and studied, others are not."
All overcome limitations of the nation-state, sometimes in highly problematic
w.ays.20 Here, we focus on only two of these—diaspora and political armies—
the two most significant (in fact, vital) to our Fiji example, and more impor-
tantly, the two that most readily demonstrate mutation, rather than
completion, of self-determination as the legal fiction of the nation-state is

globally instituted.
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Diaspora

Diaspora is not simply a creature of the UN era. Definitions of diaspora vary
in a large and growing literature.”’ Some put more emphasis on the diversity
of sites of out-migration; active institutions of investment, communication,
politics, religion and kinship; and distribution of goods, ideas, and people that
connect people in diverse sites into one diasporic network. Others attend
more closely to matters of cultural continuity and/or memory and distinguish
diaspora from more linear migration according to the degree to which an
imaginary is sustained in which the homeland is somewhere else; in typical
paradox the constitution of cultural heritage is a highly creative process.”’

Regardless of what definition is used, diasporas are not simply phenom-
ena of the UN era, and yet there is no doubt that a complex, unprecedented,
and largely unanticipated phenomenon is underway in the late twentieth cen-
tury. While migration has never been rare in human history, and while capi-
talism has sponsored numerous and endless forms of labor migration that are
more or less diasporic, depending on the definition, the UN era, the era of
nation-states, has sponsored an unprecedented intensity of elite migration in
the form of movement by professionals, investors, and others out of poorer
countries and into richer ones. While in colonial empires it was commonplace
for upwardly mobile class and status transformations to be worked by moving
out of the centers and into the imperial frontiers, and while labor has regu-
larly flowed and/or been dragged to where the work is, under conditions of
the era of nation-states, elites, especially in postcolonial states, have dreamed
of greater opportunities elsewhere and have left their birthplaces to pursue
them.

Academic literature has tended to model this trend in two ways. First,
the literature on global flows has tended to connect this flowing to larger
flows in an era of globalization generally.23 In this literature, the effacing and
possibly even the end of nation-states in the erosion of their boundaries (the
flows, a truly dominant metaphor) is widely anticipated, and diasporas are a
sign of the end of the nation-state (Hardt and Negri’s argument is one syn-
thesis of this style of analysis). A second connected yet distinct literature
models diaspora as a challenge to the political dynamics of nation-states and
less a symptom of transformations than a cause of them. Diasporic commu-
nities do not simply assimilate into their new homelands, and their taste
generates conflicts in civil law there. These diasporic groups are rich enough,
especially with their new stronger currencies, to become a major political

force when they intervene in their old homeland and are, moreover, most
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often conservative or even reactionary there (the same heritage paradox).
Here the diaspora literature joins in the debates about liberalism and so-called
multiculturalism, whether and how cultural differences and ethnic organiza-
tion are or are not a threat that can or cannot be accommodated by the
so-called liberal state.

In his article “The Nation-State and Its Others,” Tololyan gives the ques-
tion of diaspora a dialectical positioning, depicting diaspora as the infrana-
tional and transnational Others to “the triumphant nation-state, which as a
polity claims special political and emotional legitimacy, representing homoge-
neous people, speaking one language, in a united territory, under the rule of
one law, and, until recently, constituting one market.” Tololyan concludes
that “precisely because the proliferation of infranational and transnational al-
ternatives to the nation-state has led to a realignment of collective emotional
investments, nationalism and other forms of loyalty will compete for a long
time.””* But do the diasporas and nations actually compete?

We would diagram the history of alterity here with some significant dif-
ferences. Many of the classic diaspora (for example the Jewish diaspora, the
Chinese diaspora, the Gujarati diaspora) were mercantile inversions of the
logic of imperial rule. The European empires, which were their own sort of
diaspora, inadvertently sponsored also the very different mercantile type.
Whereas conquering nations of Europe could staff their empires with up-
wardly mobile confreres for whom imperial service was a means of consoli-
dating class, status, and centrality in the conquest project, the merchant
others remained outsiders, Weber’s “pariah capitalists,” usually shopkeepers
and larger-scale importer-exporters who aspired to wealth, not status or
power. These merchant diasporas best remembered their diasporic status and
developed diasporic cultural institutions. They were, in recent centuries, the
Others within the European empires, neither ruling nor local; functional oth-
ers in a division of purpose, often gaining peace, wealth, and security while
the racial and racist nations of empire dreamed of conquest and civilizing mis-
sions. Republics, and later the nation-states, identifying liberty and freedom
with national unity, have changed the conditions of possibility for the diasporic
niche communities of complex empires.

And yet Tololyan’s key point holds: an emotional competition is underway
in the era of nation-states. In this sense, however, elite diaspora are not a dia-
lectical antithesis of nationalism but an unforeseen development of it. Under
conditions of actual decolonization, ethnic enclaves of the colonial empires

were told, all over the planet, that their ethnic difference posed a problem,
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that nation-building required them to become part of a collective, local na-
tional project. And the ambitious and educated everywhere in the ex-colonies
were told to exercise their ambitions—economic, social, professional, and
political—within the horizon of the territory of their new state. To return to
the Fiji example, especially when local politics grow slanted and bitter, why
not dream instead of a future in California? Contemporary middle- and
upper-class diaspora are, in this sense, not the dialectical antithesis of nation-
alism but merely a different kind of self-determination. They are a comple-
mentary application of a legitimate political principle, quest for a new social
contract, by people aware of actual life chances. They are self-determination

by other means.

Political Armies

Even in quiescent, peaceful, rich little Fiji, the army (or a piece of it) has been
moved to take over and govern the nation-state four times in its thirty-five
years of existence as a nation-state. (Some would say three times; in 2000 two
coups were underway simultaneously, and one took over from the other.) The
army leadership readily articulates political motives, portraying the nation as
under threat. In Fiji that nation, like the army, has always been exclusively
ethnic Fijian, but Fiji’s extreme ethnic politics should not detain us here,?
since Fiji is nowhere near the extreme for political armies. In Burma, for a
glimpse of the extreme, the army took over in 1962 after fourteen years of
civil wars on multiple fronts, and that army still rules.

Benedict Anderson observed in Imagined Communities that nationalism was
strikingly understudied, given its significance in politics. The political army is
far more obscure, despite its significance in postcoloniality, left to the likes
not of Tom Nairn but Sam Huntington. Anderson chided Nairn for ultimately
decrying nationalism as a pathology;*® Huntington compared postcolonies to
the schoolboys in Lord of the Flies to justify the utility and necessity of political
armies.?” But Huntington’s arguments—and most arguments that justify po-
litical armies—resort to realist political apologetics. Most observers presume
that coups need some kind of special pleading, as if there must be some kind
of emergency for democracy to be set aside. A premise of the nation-state plan
for decolonization was that democracy would obviously always be the means
that a free nation would choose to express its sovereign will. But the history
of decolonization has not exactly borne that out. More than half of the
nation-states produced by decolonization have, for a significant time, been

ruled by political armies instead.
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In definition of “political army,” we will rely on Kees Koonings and Dirk
Kruijt, who frame their definition by distinguishing not types of politics but

types of armies:

In the majority of nation-states . . . [including 19th- and early 20th-
century national states] military politics was the rule rather than the
exception. We use the term “political armies” for those military institu-
tions that consider involvement in—or control over—domestic politics
and the business of government to be a central part of their legitimate
function. The non-political military should be seen as an exception, al-
though a powerful one because it has turned into the dominant para-
digm in North America, Western Europe, Japan, and to a certain degree
also in the former Soviet Union, China, and most of the formerly com-

munist countries of Eastern Europc.28

This shocking fact, that the nonpolitical military is the exception, shows the
extremity of postcolonial U.S. confidence in the naturalness and ease of
democratization. But before returning to U.S. conceptions and institutions
and to interesting questions about its army, let us reconsider the vast area that
Koonings and Kruijt render as the norm, the areas familiar with political
armies: Southeast, South, and West Asia; Africa; South America—pretty
much a map of the so-called Third World or global South in general.

This is a difficult problem to get into focus. Well known are the “dicta-
tors” like Pinochet or Saddam Hussein; examples of reform-oriented yet fully
military rule in a Peru or Turkey; and places such as Pakistan, Thailand, or
Argentina, where instabilities, coups, and restorations of democracy chal-
lenge efforts to write a history of local sovereignty. It is received wisdom that
coups are right—wing turns against democracy. Like Huntington’s argument,
coups feel like a Cold War artifact. Fearing that democracies would go com-
munist, the United States and its allies encouraged military takeovers to fore-
stall descent into deeper tyranny. The same now goes for the threat of Islamic
governments, argue some. But are coups (and political armies) right-wing
only?

Though they are a minority, there are actually several examples of politi-
cal armies that are left leaning, for example, in Peru. And surely Ho Chi
Minh, Che Guevara, and Fidel Castro deserve a closer look before we are so
sure that they do not belong in the same set as Pinochet and Hussein. There is
something missing in our social theory if we position political armies as phe-

nomena only of “the Right” on a straight political spectrum: something about
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the relation of the nation and the state that we do not understand as well as we
should. Many political armies, certainly including Pinochet’s and Hussein’s
and Castro’s, claim to represent the nation in and for the state better than any
democratically installed government could. “The Burmese Army is not only
the hope of the country but its very life and soul,” said General Ne Win,
whose coup launched forty-three years and counting of military rule in
Burma. Ne Win said this in 1945, seventeen years before his takeover.?’

The arguments for political armies had particular purchase in bitter Cold
War—inflected struggles, as in Chile. The Pinochet camp argued that the
General was above and beyond mere political ideology, that he uniquely could
see and serve the nation as a whole, that the army was of the people, recruit-
ing from all corners and sectors of society, whereas parties always favored
classes, regions, urban or rural, secular or sacred. Ideology always divided,
while the army understood law and order, they claim. The strong man against
perpetual conflict and chaos, yes, and more than that: the man of the people,
they claim. They argue that the man and his army brought the nation intact
into government, unriven by sectarian and ideological biases and projects.

The aftermath of the U.S.—led intervention into Iraq, to “take out” a sov-
ereign that soi-disant careful analysis determined to be “a bad guy,” has among
other things knocked some of the stuffing out of 1990s optimism that we lived
in a post—Cold War era that was effortlessly democratizing. Images of the
naturalness of democracy or of a historic rising tide of pro-democratic civil
sentiment are now widely suspected, though many people blame Islam rather
than looking much further. But it is time to look further. Conditions that in-
spire political armies still frequently arise in decolonized nation-states with-
out the Cold War. The explanation that coups happened because the United
States provoked and condoned them, often clearly true, is nevertheless now
insufficient. The rise of political armies is an alternative solution to the gram-
matical puzzle of the nation-state under postcolonial conditions. Notwith-
standing successful transitions back to democracy—Korea, for example,
comes to mind—the forms of legitimacy, the legal fiction, of the political
army, needs its due, and for more reasons than one: there is also a sense that

the U.S. army is, after all, the preeminent political army on the planet.*

Why Maine Hated Rousseau and What Is to Be Done, by Whom?

We don’t think Henry Maine, the great Whig political theorist, would have
been surprised that decolonization really didn’t routinely produce thriving

nation-states. Maine knew enough about property to see the significance of its

Legal Fictions after Empire | 189



distribution after all. Perhaps we have been unnecessarily charitable to the
famously anti-democratic old Whig, too impatient with Hardt and Negri.
But our skepticism of Hardt and Negri’s anarchism is nothing in comparison
with Maine’s contempt for Rousseau’s theory of popular sovereignty. It is a
critique worth reviewing for a last look at legal fictions and how they work,
when they do.

The key topic, about which Maine found Rousseau fatally ignorant, was
natural law: “Rousseau’s belief was that a perfect social order could be evolved
from the unassisted consideration of the natural state, a social order wholly
irrespective of the actual condition of the world and wholly unlike it. . . . It
still possesses singular fascination for the looser thinkers of every country.”31
The tragedy was that this stupid simplification was ignorant of the history of
natural law, which was a Roman legal fiction. Briefly, Roman judges originally
distinguished civil law, which followed from actual legal codification, from
law for contracts between Romans and others outside the civil sphere. Their
contracts were covered by the legal fiction of a law of nations, an evolving col-
lection of judicial observations of the institutions that prevailed among the
surrounding “Italian tribes.”?? In time, as judges sought the means to stretch
the law of nations to favor equity, and thus justice, in the administration of
contracts on all points where the code was silent, and under the influence of
Greek Stoic philosophy, Roman jurists modified the referent from law of na-
tions to law of nature, sliding between two cognates for things born and
self-developing. Thereafter, judges could appeal to equity directly, not by re-
sort to it as a custom of other nations, and the legal fiction of laws of nature
enabled equity itself to emerge as if grounded and uncontestable as a mode of
justly regulating the world of contracted relationships.

Of course as a Whig, Maine was willing to bet the house on the political
virtues of a progressive aristocratic class and was contemptuous of the popu-
lism of Rousseau, a man he described as “that remarkable man who, without
learning, with few virtues, with no strength of character, has nevertheless
stamped himself ineffaceably on history by the force of a vivid irnagination.”33
Maine could not see the significance of the genre switch in which Rousseau
wrote of justice from the situation of the citizen. Throughout his writings,
Maine is still in the magisterial genre, one magistrate writing advice to oth-
ers. But he could see the consequences of ignorance. Rousseau would never
understand what natural law really was, why and how it worked well, when
and where it did, guiding judges who found themselves outside codified rules

and clear precedents. Rousseau mistook the license for principled construc-
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tion as a place underlying merely civil reality. So did Harry Truman, when he
imagined he saw nations yearning to be free at the periphery of the Soviet
bloc; so do Hardt and Negri, when they see a self-recognizing multitude amid
the lived fictions of people, nation, state, class, and gender.

We cannot follow Maine any further, however, than to his historicist rec-
ognition that laws are real where and when they work well, and that real law
is often a good idea. Maine would otherwise lead us to carry that principle
much too far and sooner or later to find the corporate legal individuals, our
contemporary successors to Maine’s responsible educated men of science and
property, perfectly willing to advise on the regulation and extension of con-
tractual theory and practice. No, we end up with a leaf from Rousseau’s pop-
ulism, but still with a realism, an historical realism after all. Political armies,
new wars, leveling crowds, terrorism; many phenomena that emerge unex-
pectedly from decolonized societies are unfortunate, even devastating, re-
gardless of their novelty and power in the era of nation-states. But not
everything is bleak, and we think some lights out there will still burn bright
for centuries. In nonviolent strange wars and the connected politics of new
social movements, interdependent and de-territorialized forms of democratic
collection of political will have long begun to find their ways out of the boxes
of the nation-states and are steadily thickening the legality of their own in-
creasingly significant institutions.

Gandhi was a skeptic of the United Nations from the days of the San
Francisco conference on, calling for interdependence, not independence,
of peoples.** His tools and truths have done a lot of work already and have
more to do. Above all, the limits of nation-state sovereignty have to be
traversed from his side of the tables. No solution to the limitations of the
nation-state as a vessel for real political will can take the form of a rule for
U.S. intervention into others’ politics in the world. This will always be
some kind of re-decolonization, a further licensing of the U.S. variant on
the political army, intervening in sovereignty everywhere but at home. It
won’t solve the problems left behind by elite diasporas and can only fur-
ther thin out the connection of the nation-state to democracy. The form of
intervention that will eventually work changes in the contemporary insti-
tutions of sovereignty and that might extend actual democracy in the
world will be the ones that effectively breach the limits of nation-state sov-
ereignty from the other side of the edges. The form will be diverse world
interventions into U.S. politics, especially when those interventions attain

a mode that is, after all, legal.
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Sovereignty after Socialism at Europe’s New Borders

KEITH BROWN

In the summer of 1991 the Socialist Federal Republic of Yugoslavia came
apart. The Republics of Slovenia and Croatia seceded, and their territorial
forces confronted the Yugoslav National Army’s attempts to restore central
governmental control. While wrangling continued between representatives
of the different republics to try to engineer a consensual new order, other ac-
tors continued to prepare for armed conflict, and a fractured international
community proved unable to deter them. When the European Community
recognized the territorial sovereignty of Bosnia-Hercegovina in April 1992, it
sparked off violence that would continue for the next three years and leave
over a quarter of a million dead, with millions more scarred by the fighting.
Soldiers and paramilitaries committed atrocities, culminating in the murder
of thousands of Bosniak men by Serbian armed forces at Srebrenica in 1995,
and finally prompting decisive intervention by the United States and the Eu-
ropean Union.!

Although the peace established by the 1995 Dayton Accords has been
preserved, the international community has been criticized both for not doing
enough and for doing too much. While events in Slovenia, Croatia, and
Bosnia-Hercegovina attracted attention and eventually compelled a decisive
response, the longer-running quest by Yugoslavia’s ethnically Albanian citi-
zens for greater self-representation, centered around debates over the political
status of the province of Kosovo, went unaddressed. The result was a further
round of armed conflict, first in Kosovo between 1997 and 1999, in the course
of which NATO air forces bombed Serbia to prevent further state violence
against Albanians. A second round in Macedonia in 2001, where an Albanian

insurgency sought greater political representation for Albanians, was ended



by international mediation. Some claimed that the Dayton Accords, in sanc-
tioning a Serbian “entity” that occupied 49 percent of the Republic’s entire
territory, rewarded the unflinching use of violence and thus strengthened
more radical elements among Albanian leaders in Kosovo and Macedonia.
Had Albanian interests been represented at the peace conference, the argu-
ment goes, Ibrahim Rugova’s policies of nonviolent resistance might have
survived the challenge to legitimacy mounted by the Kosova Liberation Army,
and the second round of wars over sovereignty after socialism might have
been preempted.’

More recently, the Dayton Accords have been criticized for bringing into
being what analysts at a European think-tank provocatively dubbed the “Euro-
pean Raj”—part protectorate, part colony, part political experimen‘t.3 The ensu-
ing debate brought into stark relief some of the key questions around sovereignty
that have arisen in the former Yugoslavia’s so-called “triple transition”—
from war to peace, from command economy to free market, and from (co-)
dependent republic to self-governing state.* What has also emerged from
recent scholarship is critical attention to the extent to which Dayton has
served as template for United States and European Union policy making
during and after the conflicts in Kosovo and Macedonia. After a cease-fire
was reached, Kosovo passed under UN administration, while Macedonia’s
conflict was ended by the U.S.— and EU—brokered Ohrid Peace Accords of
August 2001.°

The breakup of Yugoslavia, then, has generated an extensive literature on
issues of sovereignty after socialism. Despite the persuasive arguments of a
number of scholars, though, “ethnic hatred” remains a key explanatory trope
for the region’s post-socialist struggles.6 Focusing here on Macedonia—where
citizens defined as members of Macedonian, Albanian, and other ethnic col-
lectivities have consistently defied gloomy predictions that they will turn on
each other—1I examine the views of three individuals who, in different ca-
pacities, have been closely involved in issues of their country’s sovereignty. As
such, the chapter reflects an enduring commitment to the touchstone of eth-
nography, “local knowledge.” At its heart is an examination of a profound and
long-running dispute between two prominent individual scholar-politicians,
one Macedonian, Ljubomir D. Frc¢koski, and one Albanian, Arben Xhaferi.
Although both have found themselves, at different points in their careers, la-
beled as ethnic chauvinists (as well as ethnic traitors), I hope to demonstrate
that neither, in Bismarck’s famous turn, merely “thinks with their blood” but
that their positions are instead distinguished by principled adherence to fun-

damentally incompatible models of statehood and sovereignty.7
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I conclude by discussing how one further individual—a major in the
Macedonian security forces, who is ethnically Albanian and whose focus was
very much on the ground-level realities of Macedonia’s border regions—
articulated the issues at stake in the conflict of 2001. All three “natives,” then,
have not just been thinking about theoretical issues, but have been living with
their effects over the past decade. More than anything, then, the chapter is a
call for attention to the theoretical richness embodied in the practical experi-

ence of reflective individuals.

Background: Yugoslavia, From Federalism to Breakup

In September 1991, the Republic of Macedonia held a referendum in which 95
percent of respondents supported the proposition that the Republic declare
itself sovereign and independent from Federal Yugoslavia. The referendum
took place in the wake of armed conflicts in Slovenia and Croatia, which had
declared their sovereign independence from the Federation earlier that sum-
mer. In debates at the federal government level, representatives of Slovenia
and Croatia had for some time been making the argument that they had the
right, as sovereign republics of the Federation, to determine their own politi-
cal futures. Sections of the federal government made the counter-argument
that only by consensus of all republics could the terms of the Federation be
changed.

The dispute—which ended in armed confrontation as the Yugoslav Na-
tional Army intervened in both republics—can be seen as the final act in a
long-running dilemma. The Yugoslav constitution had been amended multiple
times since the country’s creation in 1945 under the leadership of Tito’s par-
tisan movement. From the start, it was envisaged as a radical break from the
prewar Yugoslav kingdom, ruled by a Serbian royal dynasty and dominated by
Belgrade’s business elites. The new state also had to deal with the legacy of
intercommunal violence in Croatia and Bosnia-Hercegovina during World
War II, where the Croatian Ustase movement had participated in Hitler’s proj-
ect of genocide, targeting gypsies and Orthodox Serbs as well as Jews. The
federal structure of six republics and the further marking of two autonomous
provinces within the Republic of Serbia—Kosovo and Vojvodina—were de-
signed to reduce the risk of Serbian dominance of the country and its institu-
tions. Montenegrins and Macedonians, previously categorized as Serbs, were
recognized as constituent peoples (narodi) of the new state. Bosnian Muslims
achieved the same status after 1968. In Kosovo and Vojvodina, nationalities,

or narodnosti (Albanians and Hungarians, respectively) constituted local plu-
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ralities and, until Tito’s death in 1980, appeared to be on a track toward status
akin to that of the peoples and republics.®

Yet Tito’s central government also responded ruthlessly to overt demon-
strations of autonomist sentiment within republics and provinces. In 1968, for
example, Pristina saw unrest when Albanians attempted to exercise rights
awarded by the federal authorities after the dismissal of the repressive Alek-
sander Rankovic (a Serb) as interior minister. The movement spread to Tetovo,
a heavily Albanian town in Macedonia, where demonstrating students called
for the creation of an Albanian republic in Yugoslavia. The authorities re-
sponded with a heavy hand in both Kosovo and Macedonia.” Better known
was the case of the “Croatian Spring” in 1971, which prompted purges in the
local party leadership and charges of ethnic chauvinism. Tito and his central
allies continued reformulating the constitution of Yugoslavia, attempting to
mediate what proved to be, in the last resort, fatal tensions. The core endur-
ing concern, articulated most clearly by Robert Hayden in his analysis of
“constitutional nationalism” was the balance between centralism and localized
autonomy: Ramet dubbed it the clash of federalism and nationalism.'®

The federation, in the end, was undone by its foundation myth. The
state-sustaining ideology of “brotherhood and unity” and the economic sys-
tem of socialist self-management both demanded that decision making, and
government, be delegated. For that to work, there had to be effective institu-
tions at a level below the federal government, and increasingly, the republics
took on that role. Yet even through the different evolutions of the constitu-
tion, as more rights and powers accrued to the republics, the right of self-
determination continued to reside, not with the territorial republics in the
federation, but with the constituent peoples (narodi) that made up the Yugo-
slav population. Practically speaking, this made the right unactionable: the
state’s unity was further guaranteed, according to Walker Connor’s penetrat-
ing reading of Tito’s speeches, by the ruling that the constituent peoples of
Yugoslavia had exercised their right once, at the creation of the state, and si-
multaneously revoked any claims on it."" Much of the legal wrangling that ac-
companied the collapse of Yugoslavia—but that went substantially unnoticed
in Western press coverage—centered on the issue of the relationship between
republic and constituent people. As Robert Hayden documents, the trend of
the 198o0s, after Tito’s death, was continuing alignment of narod and republic
in self-image. The constitution of 1974 made this possible, and Sabrina Ramet,
charting the same period, shows how alignments shifted as republics acted as
sovereign states, increasingly, in an international system, within the federa-

tion. The republics that went furthest down this road were Slovenia and
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Croatia. Slovenia, where 88 percent of the population was Slovenian, and
which was home to over 95 percent of the Slovenes in Yugoslavia, represented
the case where narod and republic appeared coterminous. Croatia, by con-
trast, was home to a considerable Serbian population, and many Croats lived
in Bosnia and Serbia.!?

Although the constitutional innovations of Tito’s Yugoslavia clearly al-
tered the ways in which the debate—and ultimately the conflict—played out,
parallels can be found with the domestic politics of interwar Yugoslavia.
Through the 19205 and 19305, the most organized and effective foes of a cen-
tral administration were leaders of the Croatian national movement, who
viewed Yugoslavia as fig leaf for greater Serbia and campaigned to win inter-
national support for constitutional change. The decision by King Alexander to
suspend the constitution in 1929 and attempt to impose unity from above, us-
ing repressive measures against dissidents, failed dramatically. Operating with
Italian assistance, the Croatian Ustase movement of Ante Paveli¢ assassinated
Alexander in 1934, and the subsequent regency came to terms with Croat po-
litical parties in 1939. The Sporazum agreement created an autonomous
“greater Croatia”—including parts of Bosnia—within Yugoslavia, which then
passed under the control of the Ustase regime in 1941 when the Axis powers
carved up the country.13 Tensions between centralism—often called, in this
historical juncture, commitment to the “Unitarian” state—and regional au-
tonomy, then, did not spring from Tito’s contrivances but were clear from the
first incarnation of Yugoslavia in 1919.

As noted, Slovenia and Croatia took the lead during the 1980s in framing
Yugoslavia as an “unnatural” grouping of sovereign republics. Most analysts of
the road to war also stress the negative role played by Serbian President Slobo-
dan Milosevi¢, who won support from Serbs, in particular, across the whole
of Yugoslavia by advocating recentralization and rolling back the increased
autonomy of republics and provinces granted in the 1974 constitution. By the
end of the decade, he had achieved a dominant position for himself within the
existing federal system by installing supporters in Montenegro and the two
provinces of Vojvodina and Kosovo, thus controlling four of eight votes. As
tensions rose between the two western republics and Belgrade, leaders in
Macedonia and Bosnia worked in close alliance to try to preserve some form
of consensual government, proposing a model of “asymmetrical federation”
designed to engineer a “soft landing” for Yugoslavia’s constitutional crisis.'* By
late 1991 though—that is, after the initial fighting in Slovenia and Croatia—
leaders in both Bosnia and Macedonia recognized that they needed to

ready their republics to deal with the fragmentation of Yugoslavia. Following
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Macedonia’s referendum on sovereignty in September 1991, a new constitu-

tion was brought to the Assembly for approval in November.'®

The Grounds for Disagreement: Macedonia’s
“New” Constitution

As in all the republics seeking to establish the legal basis for sovereign state-
hood, Macedonia’s constitution writers sought to combine the familiar lan-
guage and concepts of Yugoslav era categories with a tradition perceived as
“Western.”'® The result was a clear attempt to wed a civic conception of the
state as the property of all citizens, with a limited acknowledgment of the

particular status of the Macedonian people or narod. The preamble began:

Resting upon the historical, cultural, spiritual and statehood heritage of
the Macedonian people and upon its centuries-long struggle for national
and social freedom, as well as for the creation of its own state, and par-
ticularly upon the statehood-legal traditions of the Krusevo Repub-
lic . . . as well as upon the historical fact that Macedonia is established
as a national state of the Macedonian people providing full civic equality
and permanent cohabitation of the Macedonian people with . . . [the]

nationalities living in the Republic of Macedonia.'”

In the main text, the predominant language discussed citizens, conceived as in-
dividuals in a civic state. The constitution was formally accepted in parliament
on November 17, 1991, and received external validation in January 1992. The
European Community had established a commission headed by French jurist
Robert Badinter to evaluate whether or not individual republics of the former
Yugoslavia met criteria for international recognition—itself, of course, a key
component of sovereignty. Central among the criteria was treatment of national
and ethnic minorities and the guarantee of civil rights. Of the four republics
considered—-Slovenia, Croatia, Bosnia-Hercegovina, and Macedonia—the
commission recommended Slovenia and Macedonia for recognition.

Among the legal consultants on the constitution was Ljubomir Frckovski,
a member of the law faculty at the University of Skopje. A native of Skopje, he
had received his master’s degree at the university there in 1986 on “Program-
matic Evolution in Western European Social Democracy” and then enrolled for
a Ph.D. at the Faculty of Political Science in Ljubljana in Slovenia, receiving his
doctorate in 1989 on “Continuity and Contradiction between Athenian and

Contemporary Theories of Democracy.” He was minister without portfolio in
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the cabinet of the Republic of Macedonia from March 1991 until January 1992,
the so-called Cabinet of Experts. In the subsequent coalition government as-
sembled under the leadership of the Social Democratic Party of Macedonia—
heir to the communist party, and opponent of the self-confessed nationalist
party, the Internal Macedonian Revolutionary Organization—he was named
as interior minister, a post he occupied until 199 ;.18

Frckoski was a key player in creating the institutions of the newly sov-
ereign republic. As such, he found himself facing head-on the challenges
that Macedonia faced, after the optimism of late 1991 and early 1992. The
first of these was the European Community’s decision, reportedly on the
basis of Greek objections to the expropriation of the name “Macedonia,” not
to recognize the Republic. The result was that Macedonia remained in po-
litical limbo—mneither part of Yugoslavia (reconstituted as comprising the
republics of Serbia and Montenegro) nor fully outside it. This status also
hampered economic activity and planning, since international loans could
not be negotiated, a new currency could not be floated, and regulatory
mechanisms for import and export could not be finalized. All the while,
Macedonia’s citizens watched the deepening violence in Bosnia and could
project its extension across their own newly declared but hardly defensible
borders.

Leaving Yugoslavia behind was also complicated for Macedonia by the
existence of a significant population of Albanians with strong social and cul-
tural ties to Kosovo. As noted above, 1968 saw Albanian demonstrations
spread from Pristina to Tetovo. That period had a profound influence on in-
terethnic relations in general, and in particular on one individual who, in the
mid-1990s, emerged, in the words of one Western account, as “Macedonia’s
pivotal Albanian.”” Arben Xhaferi was born in Tetovo in 1948, and partici-
pated in the student protests of 1968. That unrest began when an Albanian
tailor in the town exercised the newly given right to fly an Albanian flag, and
a Macedonian forcibly removed it, triggering violence: the tailor was Arben
Xhaferi’s uncle.?® Xhaferi’s father, also a tailor, reportedly served jail time in
the 1950s for protesting the expulsion of ethnic Turks.” In the crackdown
that followed, many arrests were made, teachers were removed from office,
and students were denied access to education. Tetovo’s Albanian elites with-
drew from political engagement: Xhaferi left to study philosophy at the Uni-
versity of Belgrade before taking up residence in Kosovo, where he benefited
from the concessions granted to Albanians in the province in constitutional
amendments of 1974 and rose to be a senior editor at Pristina television after

building a reputation as an arts critic.”? He was less involved in the 1981
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clashes and remained in Kosovo until the early 1990s, when he returned to his
native Macedonia.

Xhaferi and Frckoski, then, met in the field of Macedonia’s transitional
politics, from different backgrounds. Frckoski had been involved in (commu-
nist) party politics prior to the breakup and had through his education and
academic career built substantial cultural capital in the Yugoslav system. The
subject matter of his research and his intellectual ability made him an obvious
recruit into the reformist camp headed by new president Kiro Gligorov,
whose political experience dated back to World War II. Xhaferi, by contrast, had
been socialized in a different strand of politics within Yugoslavia, since he and
his family had direct experience of the state’s coercive powers. Having
watched, in Kosovo, as progress toward greater Albanian autonomy was first
checked and then, during the rise of Milosevic, reversed through apparently
legal means, he was suspicious of politicians who placed a premium on stabil-
ity and continuity, which for Xhaferi were code words for locking existing
inequities in place.

In the early 1990s, though, as a member of the main Albanian political
party in Macedonia, the PDP, Xhaferi focused his energies on higher educa-
tion, working with Fadilj Suleimani to re-establish opportunities for Alba-
nians in the Republic of Macedonia, which had been severely curtailed in the
crackdown of the 1980s. He emerged as a key figure only in 1994, when he
allied with more radical members of PDP to urge the party to change its pol-
icy of accommodation with the then-ruling Macedonian party, the Social
Democratic Union or SDSM, and take a more confrontational stand. To-
gether with Menduh Thaci, a younger activist, he was expelled from the main
PDP at a meeting in February 1994, before the elections of that year. He was
nonetheless elected as MP, and went on to lead a new party, the Democratic
Party of Albanians or DPA, into a successful election campaign in 1998, and a
key role in coalition government from 1998—2002. From the mid 1990s until
2001, Xhaferi enjoyed high (85%) approval ratings from ethnic Albanian vot-
ers. His best-known writings—*“Challenges to Democracy in Multi-Ethnic
States” (October 1998) and “The DPA Non-paper” (April 2001)—circulate in
English via the Internet; a majority of his media interviews, likewise, are in
English; and he has demonstrated willingness to travel to conferences outside
the country to make his positions clear.”?

Xhaferi’s radicalization and increased profile were products of what he
perceived as the failure of fellow Albanian political leaders to advance, at
home and abroad, the interests of their constituency in the first three years of

Macedonia’s independence. Publicly, he traced culpability for the woes of the
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country to the chauvinistic shortcomings of Macedonia’s leadership. In an in-
terview with Sabrina Ramet in March 1995, he stated that the sovereign Re-
public was “created in the spirit of political infantilism, by not accepting the
notion that rights should be universal and equal.”?* In a number of writings,
he has compared the policies of President Kiro Gligorov to those of Slobodan
Milosevi¢; and in his 1998 paper, he made scathing reference to “a professor
on the law faculty at the University of Skopje, who was previously head of the
Forum for the Defense of Human Rights, Minister of the Police and Internal
Affairs, and Minister of Foreign Affairs,” whose underlying political stance,
according to Xhaferi, was “Make sure that Albanians do not receive their
votes.”?

This last, targeted remark is evidence of the extent to which, as interior
minister, Ljubomir Frckoski came to serve as lightning rod for criticism of
government policy during the first years of Macedonian independence. While
in office, he became notorious for his willingness to respond to the media and
for his frankness. After leaving office in 1997 (the last two years as foreign
minister), he was actively involved in a research network set up around Forum
newsmagazine under the leadership of Saso Ordanovski and Gjuner Ismail,
contributing articles to the journal Forum Analitika. He also published schol-
arly monographs and articles as well as regular columns on politics in one of

the new independent Macedonian daily newspapers, Dnevnik.?

Deeds to Words: Ljubomir Frckoski and the Duties of States

As interior minister, Ljubomir Frckoski was charged with the maintenance of
law and order in a country with porous boundaries and an uncertain mandate.
What the high percentage of positive votes in the 1991 referendum concealed
was that a majority of the republic’s Albanian residents boycotted it. They
held their own alternative referendum in January 1992, which demonstrated
overwhelming support for the creation of “Ilirida,” an autonomous Albanian
political entity.27 Albanian political representatives in the Assembly abstained
on the passage of the constitution and pressed for increased cultural and po-
litical rights for their constituency. These gestures of dissent from the repub-
lic’s political path angered many Macedonians, and tensions between the
communities rose sharply in November 1992, when a major crisis unfolded in
Skopje. After police (mostly Macedonian) arrested an Albanian teenager sell-
ing smuggled cigarettes in the main city market, rumors that he had been
abused or killed spread, and a confrontation ensued between police and large

numbers of violent protestors, who set up barricades and exchanged gunfire
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with the security forces. Unrest continued over the course of several hours,
by the end of which four people had been killed.

As minister for the interior, Ljubomir Frckoski faced criticism from a
number of quarters. While Albanian political leaders called for his resigna-
tion, he took a robust and straightforward line in the Macedonian media, stat-
ing the commitment of the police to upholding the law and pledging that they
would respond to crises with whatever measures were called for. He also
suggested—somewhat darkly—that the demonstrations were premeditated,
and perhaps orchestrated, by Serbian provocateurs secking to destabilize
Macedonia. His stance, then, was that Macedonia’s security forces operated
without prejudice against threats to order.?®

He took the same line when, in February 1993, Skopje was rocked by
another round of domestic disturbances. Faced with significant numbers of
refugees from Bosnia, the Macedonian government planned to build housing
for them in the Skopje suburb of Gjorce Petrov. The residents of that
neighborhood—for the most part ethnic Macedonians, many of them having
moved to the capital from Tetovo over the past thirty years—took to the
streets to protest at lack of consultation, and police reportedly beat members
of the crowd. Frckoski again faced calls for his resignation—this time from
leaders of the Macedonian nationalist party VMRO. His public statements in
the media were, again, trenchant. In an extended interview in a Macedonian
daily paper, he quoted Sartre and suggested that the residents were stereotyp-
ing the mainly Muslim refugees as threatening other. He went on to say, “The
people, the citizens, reckon that their democratic right is to determine who
will be their neighbor. That is not their democratic right!”29

Iinclude references to both these events because, prima facie, they serve
to dismiss simplistic arguments about ethnic chauvinism and compel attention
to alternative explanations for Frckoski’s later actions. The incidents in
1994—95 that brought him for the first time into direct confrontation with
Arben Xhaferi centered around Xhaferi’s project to widen higher education
opportunities for Albanians. While PDP elites negotiated with coalition part-
ners to expand Albanian-language instruction at the main public university
in Skopije, Fadilj Suleimani established a private Albanian-language university in
Tetovo. This violated existing laws on higher education, and Frckoski, as
in the Bit Pazar incident, ordered the police to intervene and—using a
bulldozer—to destroy the illegal structure. Protests again ensued, with con-
frontation between a predominantly young, male Albanian crowd and Mace-
donian security forces, leading to one death and further recriminations against

apparent heavy-handed anti-Albanianism.
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Frckoski responded to criticism by denouncing the “politicization” (and
specifically, the ethnic politicization) of issues that had to do, essentially,
with threats to law and order. Writing in 1998, he described the establish-
ment of the “university” as “a political probe . . . sold on the international
scene as an issue of emancipation and minority rights,” which, functionally,
in fact “served simultaneously as a means of pressure and further homogeni-
zation of the Albanian political factors.”*® Frekoski, in other words, painted
this as deliberate provocation in a realm of public life that, in his vision,
should not be an arena for this kind of politics. A connection can be drawn,
in this view, to comments he made in February 1993, when it was suggested
that police operations were being driven by political priorities—in that case,
SDSM sending a signal to VMRO, which had strong support in Gjorce
Petrov. Frckoski rejected this interpretation and urged analysts to
distinguish—as he claimed to do—between the domain of “political dynam-
ics,” which is the cut and thrust of political parties for power, and “political
statics,” which represent the institutions at the heart of legal order—including,
for example, the constitution and the police—where partisan politics have
no place.”

Frckoski’s emphasis on the importance of strong institutions is of a piece
with his consistent argument for a unitarian, centralist state. He has argued
that the alternative—of allowing decentralization along ethnic lines, and cul-
tural and political autonomy—opens “the crisis of the liberal-democratic idea
generally” and, specifically, presages the partition of the state or secession
from it.*? In this, it seems clear that he is guided by the experience of Yugo-
slavia’s slide into conflict and a reading that holds the separatist ambitions of
Slovenia and, more particularly, Croatia as bearing responsibility for the
breakup, and bloodshed, of the former Yugoslavia. The gist of this position—
presented in nuanced fashion by Frckoski, but more vociferously by other
Macedonians and common in their regular commentary—is that the indi-
vidual rights extended to Albanians as citizens in the original constitution
are ample and—as Frckoski has explicitly argued—in fact exceed already
international norms.* He thus rejected any calls for renegotiation of the
constitution, especially in the direction of recognizing group rights for any
citizens, which would, as he saw it, open a pathway to violate the “principle
of the sovereignty of the citizen, as an individual who can rationally grasp his
[sic] interests and determine policy with respect to them.” A move to group
rights, in his argument, would turn elites into key power-brokers and create,
in the backroom wrangling that creates fiefdoms, what political scientists

have dubbed “bossism.”3*
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Arben Xhaferi, the Yugoslav Legacy, and the Rights of Nations

As noted ecarlier, Arben Xhaferi’s close association with the long history of
Albanian political activism in the former Yugoslavia is reflected in his writ-
ings and interviews. He sees the Yugoslav crisis in very different terms, argu-
ing that the key destructive role was played by Slobodan Milosevi¢ and his
goal to rebuild Serbian dominance. He emphasizes that Macedonia’s declara-
tion of sovereignty did not come in a vacuum and did not mark a sharp break
with the past. Instead, in Xhaferi’s view, the new constitution and the prac-
tices of the Macedonian governing majority represented an extension of dis-
criminatory measures in the final years of federal Yugoslavia, which rolled
back advances made by Albanian activists in the 1970s. As such, they de-
manded resistance.

In the 1980s, Serbian interests re-emerged powerfully in issues of internal
security as the state apparatus that had so long focused on Croatian activism
was redirected toward Kosovo.?** The trigger for the crack-down, according to
analyst Julie Mertus, was the pressure mounted by young Albanian intellectu-
als seeking to convert Kosovo’s quasi-republican status into a reality and
pushing the envelope in symbolic and practical ways. In 1978, in Pristina, cel-
ebrations of the centenary of the League of Prizren, considered a landmark in
Albanian national aspirations, were held. The 1981 protests, mentioned above,
began with student demonstrations in Pristina over food and living conditions
in the dormitories and ended with widespread protest across the province in
which, according to Amnesty International, at least three hundred people
were killed.*® As in 1968, protests also erupted in Tetovo, where protestors
called for the establishment of an Albanian-language university or for the inclu-
sion of Northwestern Macedonia into Kosovo.

As on previous occasions, response was swift, both from Serbian and
Macedonian citizens and from government agencies. Macedonians boycotted
Albanian businesses: in 1983, illegal Albanian groups were broken up by the
Ministry of Internal Affairs in Kosovo and Macedonia.*” This period also saw
Kosovar Albanians move out of the province to take up residence in Macedo-
nia, especially in Tetovo. Macedonians began to distinguish between the “old
Albanians”™—or “our” Albanians—and the newly arrived, who were gener-
ally considered more militant and radical. Tensions continued throughout the
decade, which concluded with a highly symbolic response to perceived Alba-
nian population growth and political activism: in a constitutional change
passed in the Assembly on May 17, 1989, the reference to the Albanian and

Turkish nationalities was dropped from the prearnble.38
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Arben Xhaferi has zeroed in on this change—from before Macedonian
sovereignty but, in his view, inherited by the new state—as a relegation of
ethnic Albanians of Macedonia to “second-class” status.’ Among the demands
he has consistently put forward has been for Albanians to be recognized as a
constituent people of Macedonia—this on grounds of their numerical pres-
ence, which like other Albanian leaders, he puts at well above official figures
from either the 1991 census (boycotted by ethnic Albanians) or the 1994 cen-
sus (conducted under international supervision) or the delayed 2001 census
(completed in 2002). In this regard, he demonstrates a political position close
to that of Kosovar Albanian intellectuals and leaders in the 1970s and 198os,
who sought the status of narod for Albanians, conscious (one presumes) that in
the Yugoslav constitution, it was the narodi who were the bearers of the right
of self-determination.

Xhaferi has also consistently called for rehabilitation of political prisoners
from the Yugoslav period, which he numbers at over 5o,000. This is consider-
ably higher than the numbers given by either Cohen or Mertus, who draw on
U.S. State Department figures, suggesting that Xhaferi counts not only those
individuals classified by the Yugoslav authorities as political criminals but also
a great number of people convicted of supposedly nonpolitical crimes. Again,
he shows a set of political priorities forged during the Yugoslav period: he has
gone on record with foreign journalists to state that his parents were harassed
by Yugoslav police.** In this regard, he sees the Republic of Macedonia as fail-
ing to break with a Yugoslav state tradition of anti-Albanian bias. Xhaferi’s
involvement in symbolic and para-political activity around Albanian-language
education and the display of Albanian flags again recall Yugoslav-era foci of
Albanian activism.*!

Xhaferi, then, demonstrated through his actions, and the particular
issues he foregrounds, his own roots in Albanian national activism within
federal Yugoslavia. He has persistently argued that Macedonia, Kosovo,
and Serbia are closely connected, and his rhetoric linking President Gligo-
rov and Interior Minister Frckoski to Slobodan Milosevic clearly secks to
emphasize this. He casts them as devotees of majority decision making.
Here, perhaps, is the crux of the issue for Xhaferi, who calls for power-
sharing on a consensual basis. Possibly beyond that, he appears to espouse
the model of “consociational democracy” made famous by Arend Lijphart.
Xhaferi cites Lijphart’s work favorably, and in the period when DPA was in
government coalition with VMRO, it appears that a great deal of publicly
invisible negotiation at the elite level took place, of the kind Lijphart envis-

aged as healthy.42
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On the sovereignty of Macedonia and its territorial extent, Xhaferi has
been pragmatic, even diplomatic. Although the battery of claims reported
above clearly question the legitimacy of the state, he has at times—notably,
during the 2001 crisis—pledged party commitment to the territorial unity of
Macedonia. In an interview with Institute for War and Peace Reporting, he
struck an exasperated note, saying, “The Macedonians need the Albanians to
make the same statement three times before breakfast and three times after.
We are for the integrity of the state. I am tired of giving the same declara-
tion.”™ But in 1998, Xhaferi issued a checklist of demands that concluded
with a call for the recognition of a “right of self-determination” for the Alba-
nian population of Macedonia.** The document in question appears to locate
this right as one of a set of “inherited rights”—acquired in the course of a
struggle of which he was a part in Yugoslavia—which the Republic of Mace-
donia, in its present incarnation, ignored or reversed. The notion of “inher-
ited rights” appeared again in the DPA Non-paper, which offers an extended
discussion of Albanian non-loyalty to the state as cause of the crisis.

In 1998 and again in 1999, in a paper delivered at a UNAS—sponsored
conference in Rome, he offered perhaps the clearest statement of his views on

the issue:

In the sphere of international law two categories of ideas confront each
other: the right to self-determination, liberation, emancipation, decolo-
nization, and the right of States to sovereignty and to inviolability of
their borders. The former right is original, inalienable, and natural. The
latter does not absolutize the right to sovereignty, but defines the means

and the ways in which borders can or cannot be changed.45

Xhaferi thus appears to contrast the “constructedness” of some states (and
it seems clear that he is primarily discussing the Macedonian state) with the
“original, natural” right of peoples. He reinforces this impression when he lays
out a checklist of the arguments—specious, in his judgment—that are used
to deny self-determination (and it seems clear that he is primarily discussing
the Albanian people): “Legality, the unchangeability of borders, conspiracy,
racist fundamentalism, history or global analogy.” In a clear address to a pow-
erful element in his international audience, he criticizes in particular “bizarre
and even grotesque analogies,” such as those sometimes drawn (by Macedo-
nians) between the Former Yugoslav Republic of Macedonia (FYROM) and
the United States, where ideologists assert that “if these rights are given to

Albanians, then they should be given to Hispanics in Texas.”*®
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Finally, he criticizes what he sees as a faux-democratic rhetoric used by
Macedonians, of the civic state that supposes a “one-man, one-vote” system,

by stating,

In states with inner multi-ethnic structure, in which the inalienable na-
tional rights are not previously defined, the distorted democratic proce-
dure turns into an efficient instrument to legally eliminate, marginalize
and wither the potentials [sic] of other people. The FYROM is a typical
example of this distortion which uses “democracy” to deny national

rights, either inherited or offered by the historical context.*’

Xhaferi’s proposed response is to enact a version of consociational de-
mocracy, of the type that the international community sponsored in Bosnia.
In Xhaferi’s words again, “Only this method, only this mechanism of consen-
sual decision-making offers changes [sic] for the survival of multi-ethnic social
formations. Other variants lead to polarization, confrontation, ethnic despo-
tism and, in the end, to the disintegration of states.”$

As 1 suggested above, Xhaferi displayed a shrewd knowledge of tactics
throughout the 1990s. I believe that his fundamental commitment was and is
to a gradualist, nonviolent dismantling of the sovereignty of the Macedonian
state, to allow a renegotiation of the relationship between what he sees as a
distinct collectivity within that state and a majority that he sees as abusing
their position. By 2001 he was able to construct a synthesis between commit-
ment to the existing state and his statements asserting that self-determination
trumped fixed boundaries by making a sophisticated—some might argue,
sophistic—distinction between “culture” and “politics.” The DPA official line,
after 2001, has been to call for recognition of the “spiritual” or “cultural” unity
of the Albanian people but not to advocate their political union. The way for-
ward, it is argued, in language also used by Christopher Hill, U.S. ambassa-
dorto Macedoniainthe mid-1990s, isto think of theissuein twenty-first-century
terms rather than nineteenth-century terms.*’

Xhaferi and Frckoski, then, write in a tradition that links them with
other adversaries in the Yugoslav space, past and present, on this core issue,
while also incorporating theoretical perspectives from Western scholarship
and experience. Xhaferi presents contemporary Albanian activism in Mace-
donia as grounded in Yugoslav-era activism and fundamentally continuous
with that activism, while also using a post-Yugoslav language of cultural

rights. He seeks to put his position above politics and into a reign of “natural”
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progress that has strong resonances with Marxist-Leninist ideas about the
growth and development of national solidarity. Critical of arguments by anal-
ogy, he nonetheless casts the Macedonian government of the 1990s as follow-
ing centralist policies akin to those of Milosevic’s Serbia in the 1980s, which in
his view brought about Yugoslavia’s bloody demise. His views of the narod, or
people, as a historical force, in particular, bridge the gap between socialism
and nationalism in ways somewhat reminiscent of Franjo Tudjman, the partisan-
general turned historian turned dissident turned nationalist, who was Inde-
pendent Croatia’s first president.

Frckoski also uses a language of academic theory, thus seeking to tran-
scend any suggestion of narrow nationalism. This, I believe, partly explains
the hostility he aroused as interior minister not only among Albanian political
forces but also among the Macedonian nationalists of VMRO, whose platform
is instinctively anti-intellectual. As noted above, after the Gjorce Petrov af-
fair, Frckoski went publicly on the record in abrupt fashion, asserting that it is
no part of one’s rights in a democracy to control who moves in next door. This
focus on the use of state power to guarantee individual rights—and an impa-
tience with what he perceived as xenophobia—ran through his career in of-
fice, and similar concerns motivate his subsequent writing and activism from
within Macedonian civil society, where he retains a powerful influence.*” In
fact, since leaving office, Frckoski has added new dimensions to his analysis.
He has, for example, called for acknowledgment by leaders in Macedonia—
whether from the Macedonian or Albanian political parties—of the para-
mount need for external mediation. He uses the term “soft sovereignty” to
describe the situation faced by Macedonia’s government, which he argued in
2001 must demonstrate “trilateral openness” to expert help and “soft arbi-
trage” from the outside.”!

These two figures, then, exemplify, in their writing and their political
action, consistent and clearly distinct approaches to politics in the country.
Frckoski is champion of a strong central state: in its absence, in his view, boss-
ism and petty chauvinism emerge to ruin individual citizens’ lives. Xhaferi,
by contrast, wants to see power dispersed to the local level and the central
power of the state reduced—a language of civic rights, he argues, in fact
masks majoritarian rule that compromises the rights of significant communi-
ties within the state. Framed in this way, though, they present irreconcilable
paths for Macedonia’s future: the adversarialism in their positions, though not
in and of'itself ethnic, remains easily ethnicized, in that it appears to demand

a choice: who is right?
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The Anonymous Major: Practical Sovereignty

I conclude, as anthropologists are wont to do when in an impasse, in a more

ethnographic spirit and offer an account of how these kinds of debates are re-

flected on the ground. In Ohrid in June 2002, I had the chance to hear a pre-

sentation by a major in the Macedonian Security Forces, who during the 2001

conflict was the Chief of Cooperation and Conflict Resolution and was com-

pleting his master’s degree at the Institute for Defence and Peace Operations.

The following excerpt is taken from my notes on his presentation and an ex-

tended conversation that we had afterward.

212

The problem, he said, was the border. Historically, before the twenty-
first century, there was never a border between Macedonia and Kosovo,
and the situation was made worse because the government insisted on
putting Macedonian soldiers along the border between Albanians and
Albanians. The border zone is 100—5o0 meters deep, and access to civil-
ians is strictly limited. In the deeper border area, up to ten kilometers
from the border, there are 356 inhabited places, in which approximately
1o percent of the Republic’s entire population of around 2 million live.
The border needs to be defended and secure from criminals and from
illegal trafficking, but it shouldn’t be an obstacle for culture, history, or
customs. When it is, he said, borders represent an evil for humankind:
they divide people—their cultures, histories, families, and their hearts—
into two parts. People who previously lived together are separated,
brothers are divided. Tanusevci in Macedonia, and Debalde in Kosovo,
for example, are 180 meters apart in a straight line. But the creation of
an international frontier between them, with no border crossing
there, makes it necessary to travel 35km to cross this short distance
legally.

This, he suggested, was a major part of the reason for the troubles of
2001 [which began with armed men occupying Tanusevci]. The situa-
tion was a product of Macedonian government policies over the previ-
ous decade, especially in the attitude they revealed toward Albanians.
He was at pains to point out that all of Macedonia’s borders are perme-
ated by illegal traffic. From Greece, coffee is the primary illegal import;
from Bulgaria, drugs and prostitutes, the latter from Ukraine and Ro-
mania as well as Bulgaria, often en route for Albania and Italy. It is on
the borders with Albania and the former Yugoslavia, though—where

the main traffic is cigarettes and munitions—that the Macedonian state
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has concentrated its surveillance and deterrence efforts. In his estima-
tion, there were 58 watchtowers on those borders, and only 15 on the rest.
Watchtowers cost six million Deutschmarks, and a majority of them had
been built since 1994, [by two successive governments, the first led by
the Social Democrats (SDSM), the second by the center-right party,
VMRO]. This fortification model, viewing the threat posed along the
Albanian borders as greater than others, was paralleled in the way that
Macedonia’s Albanian citizens were viewed and their subsequent
under-representation in the security forces. He had 3,800 men under his
command, only 15 of whom were ethnic Albanians. The adversarial ap-
proach to Macedonian-Albanian relations was also reflected in the read-
iness with which the Macedonian security apparatus, under Interior
Minister Ljube Boskovski, turned to force in the conflict of 2001, rely-
ing on firepower—artillery, helicopter gunships, and ground attack
aircraft—which caused considerable collateral damage in the largely
Albanian-populated districts in which fighting was concentrated.

He drew a contrast between those policies—which proved ineffec-
tive—and his own approach, by narrating his interventions in three
Albanian villages—Tanusevci, Slupcane, and Radusa—during and after
the fighting. In Tanusevci, he responded to a personal appeal from a vil-
lager who called him and personally evacuated two under-age boys
caught up in a Macedonian special forces offensive; in Slupcane, he per-
suaded Albanian villagers to allow the resupply of an army outpost over-
looking the village; in Radusa, he negotiated the entry of the Macedonian
military into the village when a standoff seemed likely to end in vio-
lence. In these cases and others, he relied on personal negotiation skills
to broker joint agreements, which he made sure were kept. His overall
philosophy drew from readings on counterinsurgency elsewhere: de-
fense depends on human will, not high-tech weaponry. He concluded
our conversation by saying Macedonians need to be realistic; they shout

that they are a state, but they number only around 1.5 million.

I conclude with this account—clearly, a data source very different from
the publications and press interviews of a politician or a policy maker—for
several reasons. First, I think it worth emphasizing that Macedonia’s security
apparatus did include Albanians in its officer corps, albeit in small numbers.
This seems an important, if banal, check against the excesses of crude cultur-
alist pseudo-explanations of conflict that paint “ethnic Macedonians” and

“cthnic Albanians” as inveterate adversaries. The major’s account reveals the
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willingness of people on both sides of that alleged divide to think across it and
to acknowledge that their different interests and motivations were not wholly
incommensurable.

Second, I see in his narrative elements of both Xhaferi’s and Frckoski’s
positions. The major emphasizes, as Xhaferi did in articulating a DPA plat-
form, a notion of “cultural” unity between Albanians across the Macedonian-
Kosovar frontier. At the same time, he acknowledges and appears to share
Frckoski’s adamantly held position that a state, by definition, has the right and
duty to prevent criminal penetration of its borders. His comments regarding
Macedonian anti-Albanianism and his final suggestion that Macedonians’ in-
sistence on ownership of a state masks unease indicate broader affinity to the
DPA position, but his professionalism and willingness to operate within the
system to bring about change demonstrate acknowledgment of Macedonia’s
legitimacy.52

Third, I see in his proposed response to the challenge of balancing these
different demands a profoundly practical dimension that targets specifically
how these issues influence local-level realities. He had advocated to his supe-
riors that extra border posts be established to facilitate local traffic at places
like Tanusevci/Debalde—thus addressing specifically the grievances of Alba-
nians who were otherwise robbed of mobility that they had enjoyed until the
border was finally ratified and policed in 2001. And to defend borders against
illegal smuggling, rather than rely on heavy-handed policing, he took a com-
munity approach that enlisted the power of Immanuel Kant’s principle of
universalizability through empathetic imagination. He reported meeting with
citizens in one village known for its role in smuggling young women into the
country to work in the sex trade and urging them to think how easily, in dif-

ferent circumstances, their own daughters might be victims of trafficking.

Conclusion

In its concreteness, then, this narrative helps me think about the prospects for
Macedonia’s sovereignty. In 2002, when I was asked to write a piece predict-
ing whether Macedonia would survive the after-effects of the fighting in 2001,
I took refuge in a language of constructivism. I argued that one could choose
three different scripts to make sense of the insurgency and the Macedonian
government’s reaction, which I labeled the reformist script, the nationalist
script, and the criminal script. If one chose the reformist script—that the
NLA were sincere in seeking specific limited changes in the structure of the

state and that the Macedonian government was prepared to make those
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changes—then there was every reason for optimism. If one chose the nation-
alist script—that the NLA’s goal was to engineer a redrawing of borders to
unite Albanians in a single state and that the Macedonian government would
rather see that happen, or expel Albanians, than compromise its vision of
people (narod) and territory having some natural affinity—then the future
was much less promising. The most depressing, for me, was the script that
suggested that the insurgency was in fact driven by criminal interests, con-
cerned not with rights or territory but with illegal business, and therefore
committed to weakening the capacity of states in the region to interfere with
their profit-seeking.® 3

I still consider this model useful. But what it lacks—which I think the
major’s suggested approaches supply—is any guidance on how to disambigu-
ate the three scripts. And it is the ambiguity, ultimately, of the Macedonian
situation, which creates the question mark over the legitimacy of the claims
made by the country’s leaders, whether Macedonian or Albanian. When Xha-
feri invokes the “inherited right to self-determination,” is his goal symbolic
equality between Albanians and Macedonians in the state or a redrawing of
borders? When Frckoski calls for a strong centralist state and the rule of law,
is he trying to protect all citizens equally or cement the dominance of Mace-
donians over other groups? As long as the discussion remains in the realm of
national politics, speech and action can be read different ways.

To really get a sense of the state of Macedonian sovereignty, scholarly in-
put can only get us so far. It can, as I hope I've done here, discredit easy as-
sumptions about the primacy of ethnic differences in causing conflict by
providing plausible alternative readings rooted in the specific history of indi-
viduals, groups, and a country that no longer exists. Frckoski’s views are
recognizably descended from those of mid-century Serb moderates and, be-
fore that, nineteenth-century European liberal thought; Xhaferi’s, from mid-
century Croats and nineteenth-century romantic nationalism, with a dose
of consociational political theory. They clash intellectually and politically,
not just with each other, but with other Macedonians and Albanians; their
positions reveal not entrenched, static ethnic adversarialism, but rather
firmly grounded, principled continuity of belief, rooted in theory and expe-
rience.

Beyond that, though, what is needed is close attention to the microprac-
tices of sovereignty, represented in the experiences of this major, at the borders
of his country. Anthropologists have long prided themselves on recognizing
the value and importance of local knowledge: the point has also been made ef-

fectively by scholars in development studies like Robert Chambers, and by
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political scientist James Scott.>* But clearly, work still needs to be done to offset
the assumption that to achieve peace and stability in the Balkans, knowledge
must flow in from the outside (most often, the West), and from the capital city
outward. Western theoretical debates, it turns out, can make things worse:
documenting the models of sovereignty held by politicians, policy makers, and

policy implementers in the region seems as good a place to begin as any.
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II

Environmental Security, Spatial Preservation,
and State Sovereignty in Central Africa

KEVIN C. DUNN

This essay explores how the creation and utilization of national parks have
been connected to the evolution of state sovereignty in the African Great
Lakes region, specifically Uganda, Rwanda, and the Congo (DRC). The na-
tional parks offer a useful vantage point from which to examine the process of
state making and the historical evolution of sovereignty in the region. As cen-
trally controlled landscapes where local human use is often forbidden, na-
tional parks have historically been spatial sites within which state sovereignty
and state-making processes have been enacted, resisted, and negotiated. For
the colonial and postcolonial states, the gazetting of national parks was often
regarded as necessary for environmental security and preservation. The abil-
ity to both delineate environmental space and to secure it was regarded as in-
timately related to the expression of state power and sovereignty.

However, the spatial demarcation of national parks, the ascribing of their
meaning, and the practices/performances of state sovereignty have been con-
tested over time from many angles. For example, many African states have
long been unable to effectively control their formal borders. Given the con-
tiguousness of many of the region’s national parks, these parks have often be-
come unpoliced/unpoliceable spaces where rebels and guerrillas have taken
refuge. In fact, the region’s national parks have frequently served as conduits
for infiltration and invasion. At the same time, the national parks were cre-
ated to serve as environmental protection/preservation zones. The process of
creating national parks frequently meant the privileging of foreign interests
(European conservationalists and tourists) over the interests of local resi-

dents. Thus, the region’s national parks have become both physical and sym-



bolic sites upon which the concepts of the state and sovereignty have been
projected, performed, and resisted.

In this essay, I focus on the national parks of Uganda, particularly in the
western part of the country where they often run contiguous to the national
parks in neighboring Rwanda and the Congo. I use the national parks of
Uganda to interrogate several aspects of sovereignty, particularly how it is
used to link authority, population, and territory. I seek to explore six main
points. First, I am interested in how discourses of sovereignty and the state
enable specific spatial representations and spatial practices. Second, I am in-
terested in how colonial powers in Africa scripted sovereignty within the
framework of Western cultural practices, specifically those of twentieth-
century conservation morality. Third, I am interested in investigating how
the practice of sovereignty recognition within the current state system is em-
bedded in networks of international political economy practices. Fourth, I am
interested in the ways national parks illuminate the performative practices of
“stateness” and sovereignty. Fifth, I am interested in examining the ways sov-
ereignty and stateness are contested. And finally, I want to argue that, within
the late twentieth and early twenty-first centuries, we are currently experi-
encing a crisis of the political-territorial conception of sovereignty. First,
however, let me begin by providing a brief overview of my theoretical under-
standing of sovereignty and the state, since my views differ from those of

other contributors in this collection.

Theorizing Sovereignty and the State

Within the field of international relations, sovereignty was traditionally re-
garded as a static, ahistoric concept, underpinning juridical claims to “supreme
authority” by states within international law. Within Western traditions, sov-
ereignty was often regarded as a transcendent concept that provides for coexis-
tence within the state system. While some current corners of the discipline
may still cling to such an ahistoric understanding, much of the field now recog-
nizes that sovereignty is a highly normative concept, whose meaning has been
contested historically.1

My own understanding has been shaped by a number of the insights of-
fered by Cynthia Weber and Thomas Biersteker in State Sovereignty as Social
Construct. Like them, I believe it is important to begin by analytically separat-

ing the concepts “state” and “sovereignty,

> and by recognizing that both con-
cepts have historically been and continue to be deeply contested. As Biersteker

and Weber argue, “The modern state system is not based on some timeless
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principle of sovereignty, but on the production of a normative conception that
links authority, territory, population (society, nation), and recognition in a

unique way and in a particular place (the state).”

They argue that “a focus on
the social construction of state sovereignty directs us to a consideration of the
constitutive relationship between state and sovereignty; the ways the meaning
of sovereignty is negotiated out of interactions within intersubjectively identi-
fiable communities; and the variety of ways in which practices construct, re-
produce, reconstruct, and deconstruct both state and sovereignty.”3

Weber and Biersteker consider a state as “an identity or agent” and sover-
eignty as “an institution or discourse,” with both being “mutually constitutive
and constantly undergoing change and transformation.” I accept this, but I
believe we need to open our thinking about the discursive aspect of sover-
eignty to examine how it constitutes “stateness” (linking authority, territory,
population, and recognition), not just within an international community, but
within domestic political communities as well (in fact, maintaining a dichoto-
mous separation between the domestic and international spheres is highly
problematic). Weber and Biersteker argue that “Identities or agents like the
state . . . are never the product of any one institution or discourse; their
meanings arise out of the interaction with other states and with the interna-
tional society they form.”® But this formulation runs the risk of ignoring the
domestic realm entirely.

Taking a slightly different angle, Timothy Mitchell argues that the state is
a common ideological and cultural construct. For Mitchell, “a construct like
the state occurs not merely as a subjective belief, incorporated in the thinking
and action of individuals. It is represented and reproduced in visible everyday
forms, such as the language of legal practice, the architecture of public build-
ings, the wearing of military uniforms, or the marking out and policing of
frontiers.” This does not mean that the line between state and society is illu-
sory. Producing and maintaining the distinction between state and society—or
between the domestic and international spheres—is itself a mechanism that
generates resources of power, as the case of the national parks will illustrate.
As Mitchell observes, “The state needs to be analyzed as such a structural ef-
fect . . . it should be examined not as an actual structure, but as the power-
ful, metaphysical effect of practices that make such structures appear to

exist.”’

With regard to the concept of state-as-construct, Mitchell privileges
constitutive domestic forces, while Biersteker and Weber privilege external
forces. My approach attempts to bridge the two.

Treating the state as a discursively produced structural effect, one can

observe the actions that make up the state and reify the abstract concept of
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the state.® These are the social practices—performances, if you will—that
enable and are enabled by the “state.” One can note the multiplicity of ways
that the “state” is produced through “performativity.” Cynthia Weber defines
performativity as “the ongoing citational processes whereby ‘regular subjects’
and ‘standards of normality” are discursively constituted to give the effect that
both are natural rather than cultural constructs.”’ Military parades, custom
checks, tax collections, and national press conferences are examples of the
performances that help reify “stateness.” As this essay argues, national parks
play a significant role in the performance of sovereignty and the state. But
these discourses and the performances they engender are not one-sided af-
fairs. They are always contested and resisted, to varying degrees of success,
from multiple angles.

In general, I am interested in how the links between authority, territory,
and population have been constructed within the discourses of state sover-
eignty, how they have evolved in the postcolonial/post-Westphalian world,
and how they are resisted and contested by myriad forces. Such an approach
emphasizes fluidity over fixity, and change over stasis. In investigating the
practices that construct, reproduce, and reconstruct both state and sover-
eignty, Weber and Biersteker, and other likeminded scholars, are interested
in the roles that recognition, intervention, and language play. In my own re-
search, I have found national parks to be a surprisingly fruitful mechanism for
analyzing the social construction of state and sovereignty, their evolution and

contestation.

State, Sovereignty, and National Parks
Sovereignty, Spatial Representations, and Spatial Practices

The ideal of the modern Westphalian sovereign state system rests on a
political-territorial foundation. The Westphalian ideal posits that most if not
all political, social, and economic authority rests with those in control of the
territorial units that make up the state system. The assumption that the
earth should be divided up into discrete territorial units goes virtually un-
commented upon in conversations about contemporary world politics. But
this sovereign territorial ideal emerged out of specific spatial understandings
in medieval Europe and has evolved since then, marginalizing alternative
conceptions of space. As Alexander B. Murphy notes, “In the Middle Ages,
European territorial structures were complex and overlapping, and no one

particular hierarchy of governance dominated throughout. Highly variable
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senses of territory and space were associated with these territorial struc-
tures.”!? Similarly, in Central Africa, conceptions of territory and power
were highly complex, and political space was conceived as a multilayered
structure of concentric circles of diminishing control, radiating from the
various cores.'! Thus, what existed was a rather heteronomous system where
there existed a series of multilayered, overlapping political spaces and claims
to authority. Over time, the concept of sovereignty as a territorial ideal,
linking power and territory so that a map of individual discrete states re-
flected a map of effective authority, became the accepted norm in Europe.
This conception of space, authority, and power was exported to Africa via
imperial conquest, delegitimizing indigenous conceptions of political space
and sovereignty.12 By the twentieth century, what John Agnew calls the “ter-
ritorial trap” was the accepted spatial ontology within international relations
thought.13

Thus, the modern/Westphalian discourses on sovereignty rest on the as-
sumed (and naturalized) link between political space (discrete territorial enti-
ties) and political authority (claims to be the final and legitimate authority on
most, ifnotall, political, social, and economic matters). The political-territorial
foundation of modern sovereignty has meant not only the division of the carth
into discrete, quasi-independent territorial entities but also the claim that the
state has the power to control and define its domestic space. Evidence of this
can most clearly be seen in the development of national parks.

Created by colonial and postcolonial governments, national parks were
intended first and foremost for the protection and preservation of flora and
fauna in specific territorially bounded landscapes. As discussed in the next sec-
tion, the concerns of political elites over environmental security led to the
creation of enclosed and centrally controlled territorial units. The legal basis
for the government’s action rested with the concept of state sovereignty. As
such, sovereignty has allowed state leaders to speak authoritatively and defini-
tively about space, primarily by bounding territorial space and assigning mean-
ings to the territory and landscapes enclosed within those boundaries. In the
case of national parks, political elites determined the park’s boundaries and
claimed to speak authoritatively about the meaning of the space within. More-
over, they claimed to fix the meaning of that space for all eternity.

In creating and maintaining national parks, governments sought to estab-
lish once and for all the meaning of specific landscapes. In the name of envi-
ronmental security, political elites spoke of the need to preserve landscapes
unspoiled and untamed by man, assuming an opposition between humans and

the environment. Because this (environmental) security “threat” was seen to
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come from man—namely, the native population—political elites sought to
create bounded spaces, empty them of human habitation, and forbid their use
by humans except through state-sanctioned tourism. For example, the Ugan-
dan national parks were partly established due to intense lobbying by British
conservation groups such as the Fauna Preservation Society (FPS, formerly
the Society for the Preservation of the Fauna of the Empire). In a 21 March
1951 letter to the Colonial Secretary, the head of the FPS, Lord Willingdon,
wrote “My council feel very strongly that unless something is done soon, the
difficulties involved in preserving the wild life of Uganda will be insurmount-
able.”"* The same year, an official Ugandan government bulletin stated “If a
sportsman who had hunted in Uganda 5o years ago was to come back to-day
he would be amazed by the scarcity of game. [ . . . ] This is to a certain extent
inevitable as game has to give way to development, but unless the situation is
carefully watched it will be found that certain species will have become so
depleted to a point rendering them liable to extinction.”" In employing dis-
courses of state sovereignty, political elites claimed to define the “dangers”
facing its population and territory. How a government defines danger and se-
curity is intimately connected to its attempts to strategically map space.'® In
defining the danger of “extinction” and failure to preserve, governments
sought to establish national parks and freeze specific landscapes for eternity.
This was, perhaps, an extreme performance of state power—the authorita-
tive encoding of the land for all time.

In a very physical way, the practice of sovereignty has given state repre-
sentatives the right to speak for the land. As such, discourses of sovereignty
and the state engender authority to articulate specific links between territory
and population. While it is certainly true that “the components of state sover-
eignty are intimately tied up with the construction, reconstruction, and nego-

tiation of boundaries,”!”

it is not just at the borders that the political-territorial
components of sovereignty discourses are articulated and work to constitute
stateness. There are larger discourses and practices that invoke and link au-
thority with territory and population by determining what the population can
and cannot do within specific geographical limits.

At their core, these discourses establish specific representations of space
and spatial practices (the two, of course, being interconnected). Representa-
tions of space “involve all of the concepts, naming practices, and geographical
codes used to talk about and understand spatial practices.” Spatial practices
refer to “the material and physical flows, interactions, and movements that
occur in and across space as fundamental features of economic production and

social reproduction.”® As Geardid O Tuathail has noted, spatial practices and
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representations of space are inherently intertwined because it is unsustainable
to maintain a distinction between practice and discourse.'” The example of
the national parks underscores the intimate connection between the
political-territorial foundation of state sovereignty and governmental attempts
to fix spatial representations and spatial practices. But as I argue below, the
assumed political-territorial foundation of modern state sovereignty is cur-
rently in crisis, in large part because of the state’s inability to control spatial

practices.

Sovereignty and Western Cultural Practices qf Conservation

The first national parks in Central Africa were created by the European colo-
nial powers, largely as a direct manifestation of the imperial project. In their
own right, Western imperial practices represented a fundamental shift in the
established discourse and practice of sovereignty. As David Strang notes, “Im-
perial relations arose outside a shared moral and political discourse, and out-
side a structure of mutual recognition. This moral vacuum permitted an
opposition between state and sovereignty to develop in direct conflict with
conventional international practice within Western society.”?® This enabled
the Europeans to resuscitate pre-Westphalian forms of divided sovereignty
like the protectorate.”’ As Strang notes, imperialism “took place within and
was carried forward by a collective delegitimation of the sovereignty of
non-Western polities.””” This was done because recognition of sovereignty
often was (and remains) linked to Western cultural practices. Recognition
requires being located inside the Western framework of political meanings—
for instance, in today’s state system, the United States determines that by
supporting “terrorism” other states forfeit their sovereignty. At the beginning
of the European imperial moment, sovereignty was linked with Western un-
derstandings of “civilization” and “progress.” During the twentieth century,
colonially scripted discourses of sovereignty increasingly became linked to
newly developing Western cultural practices of conservation.

Paul Jepson and Robert J. Whittaker have argued that the modern West-
ern conservation ideology emerged because of changing views on the human-
nature relationship, which were rooted in anglophile natural history and
hunting traditions.?®> The study of natural history, though largely the privi-
leged domain of the aristocracy, was intimately tied to European exploration,
expansion, and concluest.24 Hunting, also largely a luxury of the elite, became
tied to the practice of imperialism, particularly through the rise of big game
safaris. Yet, in the nineteenth century, the work of Darwin and others chal-

lenged the image of humans as divinely charged caretakers of nature and

228 | KEVIN C. DUNN



introduced the concept of human-induced extinction. As Jepson and Whit-
taker note, “By the end of the nineteenth century, concepts of nature as a ro-
bust preordained system of checks and balances had been replaced by the
notion of delicate and intricate systems sensitive to human interference.”?’
Jepson and Whittaker argue that the two elite groups—natural historians and
hunters—both began to privilege the notion of conservation and protected
areas. The natural historians were concerned with the desire to preserve monu-
ments of nature against the ravages of human use, while hunters desired to limit
excessive killing of game (especially by the indigenous population). Elite net-
works emerged to promote this agenda through American and European gov-
ernments, particularly within their colonial holclings.26

The European governments were divided on how best to establish poli-
cies for conservation. The British government sought to regulate the human-
nature relationship through the establishment of restrictive game laws,
particularly in the colonies (though often waived for visiting elites). The Ger-
mans, Belgians, and others preferred the “game reserve” concept, defining a
delineated territory where hunting was either limited or forbidden. The
Americans were the first to enact a policy of establishing protected areas for
the sake of conservation, creating the world’s first national park in 1872 with
Yellowstone National Park. In 1924, the Belgians established the first colonial
national park, the Congo’s Parc National Albert (which bordered much of
Uganda’s western frontier). Through the work of elite societies such as the
American Boone & Crockett Club and the British Society for the Preservation
of the Fauna of the Empire, new Western cultural practices were established
around the idea of conservation, eventually privileging the notion that territo-
rially defined sections of land should be preserved and human use in those
spaces restricted or forbidden. Interestingly, early attempts to create national
parks in Uganda were successfully resisted and defeated by the Colonial Of-
fice and the colonial government in Uganda. But by mid-century, the idea
behind conservation and the concept of protected areas had gained increased
currency within Western societies.

Arguably, at the root of Western conservation thought is a nostalgic long-
ing, an intrinsic condition of modernity, where the modern subject must
travel to another location to “discover” the displaced past. But this entails a
construction of the “premodern” by which the “modern” is defined. The as-
sumption that modernity has erased a premodern past operates in conjunction
with the assumption that progress is in opposition to tradition. The result is
the construction of non-modern societies as premodern—the historical past

to modernity’s present. The imperial project often translated this nostalgia
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for a mythical past by portraying Africa as an imagined—and frozen—space
of “tradition” where modernity can visit the premodern and unspoilt.27 This
entailed the colonial state’s actively engaging in spatial representations by de-
fining and fixing the meanings of the “natural” landscape.

In creating the national parks, the colonial state spoke of the need to pre-
serve landscapes unspoiled and untamed by man. Such a claim, of course, of-
ten ignored a long tradition of land use by the local populations and posited a
separation between humans and nature, the latter being constantly under
threat from the former. The creation of national parks was grounded in the
Western opposition between humans and the environment. National parks
are consistent with the colonially informed representation of Africa as a pri-
mordial “natural” space. As Anderson and Grove have observed: “Much of the
emotional as distinct from the economic investment which Europe made in
Africa has manifested itself in a wish to protect the natural environment as a
special kind of ‘Eden’ for the purposes of the European psyche, rather than as
a complex and changing environment in which people have actually had to
live.”?8
For the colonial government, creating national parks was part of their
civilizing mission. African natives, it was frequently argued, did not have suf-
ficient respect for their environment. The discourse around imperial conser-
vation stressed the idea that Africans “misused” nature (especially in the
killing of wildlife). This misuse of nature by Africans was increasingly used to
justify the continued imperial project. The creation of national parks—with
their claim to preserve nature for eternity—was a direct outgrowth of the
twentieth-century Western cultural practice of conservation. African cul-
tural practices, moreover, were delegitimated and used as evidence of Afri-
cans’ inability to self-govern. The creation of these parks displaced thousands
of rural people, most of whom now live on the margins of the protected areas
from which they were evicted. In many cases, their previous normal daily
activities are now criminalized.

In summary, the discourses of colonial sovereignty and conservation be-
came intertwined in the twentieth century in two significant ways. First, Eu-
ropeans justified their colonial rule in part because Africans were portrayed
as incapable of managing the human-nature relationship; that is, Africans
were accused of “abusing” nature in ways that would lead to the possible ex-
tinction of game and the disruption of monuments of nature. By failing to in-
habit new Western cultural logics of conservation, Africans were denied the
ability to engage in official spatial representations and spatial practices. In-

stead, the authoring of spatial representations was claimed to be the right of
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the colonial power. And this is the second point: European powers were able
to establish national parks in Africa because of the linking of discourses of
conservation and colonial sovereignty. Europeans claimed the right not only
to define the meanings of African landscapes but also to manage human-nature
relationships in Africa. Doing so necessitated the creation of protected spaces
where human use was restricted or forbidden, with vast sections of the Afri-
can continent established as centrally controlled protected spaces in the name
of the Western cultural practice of conservation. This movement reinforced
and physically inscribed the political-territorial foundation of sovereignty as

privileged by the Westphalian conceptions dominant at the time.

Contesting and Pegforming Sovereignty and Stateness

Discourses on the state and sovereignty, like all discourses, are never perma-
nently closed and stable. Rather, they are always politically contested by myriad
actors. The contestation over discourses on sovereignty, the state, and spatial
representations can be seen clearly when examining the national parks of
Central Africa. I focus below on a few of the internal forces—government
officials and members of the local population—involved in these acts of con-
testation. But given that the practice of sovereignty recognition is embedded
in networks of international political economy practices, contestation over
state and sovereignty discourses also involves powerful external actors. In the
case of Uganda’s national parks, this can be seen clearly when examining two
cases: “development” aid and tourism.

Interestingly, government officials around the national parks tend to em-
ploy different discourses and practices about the “state.” Often this may be a
manifestation of differences between state agencies, but it is also reflected in
differences between individual actors themselves. To a large degree this is
because in African neo-patrimonial states administrative power often be-
comes personal power; therefore, we can recognize the personalization of
state power at an individual level. In part, this reflects a situation where there
is no internalized socially dominant discourse of stateness and sovereignty.
Thus, the actual meanings and practices of state sovereignty are contested by
the state officials themselves.

These practices and discourses are contested, resisted, and reconfigured
by the local population as well. The case of the national parks illustrates that
local residents resist “official” discourses of state, sovereignty, and human-
nature relationships. Significantly, the basic interpretation of land is deeply
contested, with locals resisting not only the government’s claim to power and

sovereignty, but its ability to define spatial representations as well. Local
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residents often employ alternative, conflicting spatial representations that
engender spatial practices that challenge and undermine the conservation
concept of national parks.

When the colonial government in Uganda moved to create national parks
in 1951, the proposed Kazinga National Park (formerly the Lake Edward and
Lake George Games Reserves and future Queen Elizabeth National Park) was
opposed by the local Toro Council, in part because they disagreed with the
alienation of arable land from local inhabitants and viewed the current Game
Reserves as sufficient for protecting and conserving wildlife. The Executive
Council decided to dismiss the Toro Council’s concerns.?® But local residents,
many of whom suffer from social exclusion and marginalization in numerous
ways, continue to resist and contest the various discourses and practices of the
state employed in and around national parks—from smuggling and poaching
to illegal squatting, grazing, and resource extraction.’’

Turning now to external forces, it is important to note that Western cul-
tural practices of conservation remained linked to Western discourses of
sovereignty well after decolonization. In 1993, 169 of 171 countries had pro-
tected areas like national parks as well as supporting legislation. In addition to
those created during colonialism, independent governments have frequently
been pressured on the further creation and maintenance of national parks by
international conservation groups such as the International Union for the
Conservation of Nature and Natural Resources (IUCN), which was a direct
outgrowth of the elite societies and networks noted above.’' More impor-
tantly, these lobbying groups, along with other non-governmental organiza-
tions (NGOs) and international organizations such as the International
Monetary Fund (IMF) and World Bank, continue to employ conservation dis-
courses to challenge the authority of postcolonial states and their claims (and
practices) of sovereignty. This is done by challenging the state’s ability to au-
thor the spatial representations that are assumed to flow from sovereignty,
given its political-territorial foundation.

The creation of the national parks and, more importantly, the inheritance
of those parks and the underlying conservationist concept by postcolonial
governments, has disrupted the state’s claim to being the absolute political
authority within a given territory. Specifically, the state’s ability to define the
meaning and use of that territory has been circumvented by NGOs and inter-
national financial institutions (IFSs) in the name of “international” (Western)
conservation practices.’? In some ways, this is akin to the suggestions made by
Hardt and Negri in Empire that the “moral force” with which many NGOs

operate in world affairs today is substantially altering accepted discourses on
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modern sovereignty.33 Claiming to represent those who cannot represent
themselves (in this case, the flora and fauna), these NGOs claim that their
mandate comes from global and universal human interests. Thus, they claim
to represent a universal moral call that they assume trumps state power.
These NGOs, and their IFI and donor allies, often employ the discourse of
Western conservation to reconﬁgure modern sovereignty, circumscribing
state power and disrupting attempts by the government to control domestic
spatial representa‘cions.34 The Ugandan state is representative in its experience
with NGOs, IFIs, and donor agencies, who often require conservational con-
ditionalities. Several Ugandan Wildlife Authority (UWA) officials have noted
that state policies in the national parks—many of which are contiguous with
the country’s international boundaries—are largely determined by the NGO/
IF1/donor community.35 Thus, the spatial representations assumed to be para-
mount to modern conceptions of state sovereignty are actually shaped largely
by external forces acting within the prevailing logics of international political
economy (IPE).

But perhaps the most apparent connection between sovereignty, national
parks, and IPE is the phenomenon of modern tourism, namely, “eco-tourism.”
For Uganda, the economic incentives of a potential tourist industry was one
of the driving forces behind the colonial creation of national parks, as noted in
E. B. Worthington’s 1946 “A Development Plan for Uganda.”36 In general,
tourism has become a major generator of foreign capital for countries in the
region. According to the World Travel and Tourism Council, in 2000 tourism
and travel contributed ro percent of the GDP in sub-Saharan Africa—growing
at a rate of over g percent annually in real terms.?” As such, eco-tourism has
become a pronounced part of the development strategies employed by these
states. The region’s national parks have been the primary destination for tour-
ists in the region, particularly for those engaging in wildlife safaris or tracking
mountain gorillas. While foreign elites provide valuable hard currency to visit
these parks, the parks have displaced thousands of rural people.

In the case of gorilla tourism, each visitor to the parks (Uganda’s Bwindi
and Mgahinga NPs, and Rwanda’s Parc Nacional des Volcans—the Congo’s
Parc Nacional des Virunga is currently closed) pays US $250 for a permit, plus
park entry fees. Because the mountain gorillas move freely across nation-state
borders due to the contiguousness of the parks, their transiency has direct
economic impact on the states and societies in the region. That the national
parks represent a regional source of valued foreign capital was illustrated
when parks in western Uganda were closed due to rebel attacks, resulting in

the estimated loss of millions of dollars in revenue.
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Map Legend
1 = Virunga NP (Congo)
us | 2-Volcans NP (Rwanda)
3 - Queen Elizabeth NP (Uganda)
4 - Bwindi NP (Uganda)
5 - Mgahinga NP (Uganda)
6 - Murchison Falls NP (Uganda)
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Marp 3. Uganda-Democratic Republic of the Congo-Rwanda border region with
Nat