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Preface

This volume had its genesis in a two-day conference I organized on
16-17 June 2011 at the European Studies Centre, St Antony’s College,
University of Oxford, while I was the Santander Fellow in Iberian and
European Studies. The conference was co-sponsored by the Centre for
International Studies of the Department of Politics and International
Relations at Oxford, thanks to the support of Professor Kalypso
Nicolaidis.

The conference was on the “Politics of Accommodation in
Multinational Democracies.” We had the good fortune of having
Brendan O’Leary of the University of Pennsylvania as keynote speaker,
speaking on power-sharing systems. The participants in the conference
included Francesco Palermo, Stephen Tierney, Francois Rocher, Elisenda
Casanas Adam, André Fazi, Montserrat Guibernau, Xavier Arbds, José
Maria Sauca, Enric Martinez, Héctor Luis Acevedo, and Gwendolyn
Sasse.

The conference aimed to be interdisciplinary, bringing together
comparative politics and comparative constitutional law. The follow-
ing were the core questions that guided all the participants at the St
Antony’s College 2011 conference, and the chapters in this volume
echo these themes as well:

1. How can we build a fruitful and genuine interdisciplinary dialogue
between comparative politics and comparative constitutional law to
address the politics of accommodation?

2. How can we unpack the notion of “accommodation?” What are its
component parts? Can we measure it, or develop clear criteria for
assessing when “accommodation” has been successful?

3. What is the role of constitutionalism in facilitating “accommodation?”

4. If constitutions can constitute the very demos by projecting a
vision of the nature of the political community that governs itself
under the constitutional regime, how can we devise a constitutional
regime that is plural, tolerant, and inclusive?

5. What is the role of political culture in facilitating “accommoda-
tion?” Can the traditions and ideologies that have influenced a
country’s political culture — with respect to the tolerance for cul-
tural, ethnic, racial, national, and cultural diversity — influence the

viii



10.

11.

12.

13.

14.

Preface ix

degree to which it may be able to accommodate substate national
societies?

. Related to the issue of political culture, how can we “federalize soci-

ety?” How can we make citizens, political parties, civic associations,
and political institutions in a plurinational state more open to the
values of a plural, inclusive, and open federalism?

. In the case of formerly unitary states that are in a process of federal-

izing their model of state (e.g., Spain or Italy), how can their socie-
ties be correspondingly “federalized?”

. Does our common understanding regarding the unitary and uni-

dimensional nature of citizenship, which has been uniform in
state-building processes, represent a form of constitutional self-
understanding that needs to be reformulated, in order to devise
novel institutional forms of accommodation?

. How does accommodation as a constitutional strategy vary in

states that practice territorial pluralism (Canada, Spain, etc.) and
states that use a hybrid strategy of liberal integrationism and mul-
ticultural accommodation (the USA), and those states that practice
republican integrationism (France, Turkey, etc.)?

How can a culture of dialogue and mutual accommodation be con-
structed between state (majority nation) nationalism and substate
(minority nation) nationalism?

Can the central state accommodate new proposals for more
autonomism, or greater self-government as a constituent unit of a
federation?

How can we encourage forms of substate nationalism that are
open to working with the central state and finding formulas for
accommodation?

What are the varieties of independentist parties in substate national
movements and what do they really seek? Similarly, what are the
varieties of autonomist and federalist parties?

Do substate national movements respond in a mechanistic and
deterministic way to economic and material conditions, or do they
also follow a “political logic” that does not always exhibit instru-
mental rationality?

Whether or not they originated as contributions made at the con-
ference, all the chapters are new and written specifically for this
book. Given that the 2011 conference was organized while I was the
Santander Fellow at St Antony’s, it had a strong emphasis on the conun-
drums facing contemporary Spain as it tries to accommodate its internal
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national diversity. In this volume, however, while a number of chapters
do address the current dilemmas facing Spain, and especially Catalonia
in its relation with the central state, the rest of the chapters address
the dynamics of the constitutional and political accommodation of
national pluralism in Canada, the United Kingdom, France, and the
USA, and include analyses of China (Hong Kong and Macau), Finland
(Aland Islands), Puerto Rico, Valle d’Aosta, South Tyrol, and Corsica.

Jaime Lluch
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Introduction: The Multiple
Dimensions of the Politics of
Accommodation in Multinational
Democracies

Jaime Lluch

What is accommodation? Constitutional strategies
of accommodation in multinational democracies

The chapters in this volume are motivated by the observation that the
“nation-state” is often a misnomer, given that “stateless nations are the
overwhelming majority of nations and only a small number of states
represented in the UN are technically nation-states” (Linz et al., 2011;
Nimni, 2011: §5). One estimate is that “fewer than twenty UN member
states are ethnically homogeneous in the sense that cultural minori-
ties account for less than 5 percent of the population” (Nimni, 2011:
55). At present, new possibilities may be opening up for institutional
accommodation given that in contemporary plurinational democracies
a transformation may be taking place in the relation between territorial
spaces, national identities, and political institutions (Keating, 2001: 2;
Nimni, 2011: 56).

While independence-seeking nationalism remains a vital force in
societies such as Quebec, the Basque Country, Scotland, Northern
Ireland, and more recently in Catalonia, substate autonomists and
federalists play a prominent role as well, and they seek an autonomous
special status, or greater power as a constituent unit of a fully formed
federation. In plurinational democracies, the challenge posed by sub-
state national societies to the central state has been often formulated
in three varieties of substate nationalism: independentist, autonomist,
and pro-federation nationalisms (Lluch, 2010, 2012a, 2012b, 2014).
This book shows how the implementation of constitutional strategies of
accommodation has led to the rethinking and reformulation of creative
models of accommodation within existing states, although with vary-
ing degrees of success.
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Most of the cases covered by the contributors in this volume are less
deeply divided cases of national diversity, located in multinational poli-
ties. While ethnic conflict doubtlessly remains an important source of
violence in the 21st century, not every conflict has regional or global
repercussions, “nor are there, in fact, that many ethnic conflicts”
(Cordell and Wolff, 2011: 3).! Furthermore, while cases such as Kashmir,
Sri Lanka, Northern Ireland, Kosovo, and Cyprus involve ethnic con-
flict, other cases such as Canada, Estonia, Belgium, and France are about
identities and conflicting interest structures, “yet their manifestations
are less violent and are better described in terms of tensions than con-
flict” (Cordell and Wolff, 2011: 3). Thus, in less deeply divided states
with national and ethnic diversity such as Canada, Belgium, Italy, and
the UK, ethnonational violence is less endemic, and these are states
where one can more easily deploy constitutional and political strategies
for the accommodation of national diversity. In an increasing number
of multinational democracies, substate nations are seeking to exercise
self-determination “without constituting separate states, using instead
mechanisms of devolution or national accommodation” (Nimni, 2011:
57). As Arend Lijphart wrote in his first major book, entitled The Politics
of Accommodation, the politics of accommodation in states with signifi-
cant diversity involves the “settlement of divisive issues and conflicts”
where there is often minimal consensus, but where there is a “widely
shared attitude that the existing system ought to be maintained and not
be allowed to disintegrate” (Lijphart, 1968: 103).

In this book, we address some of the varieties of territorial plural-
ism used by multinational states to accommodate national diversity.
Two fundamental families of constitutional strategies are available
to democratic states in managing national and ethnic diversity. One
alternative is integration: “Integrationists primarily seek the equality of
individual citizens before the law and within public institutions. With
the sole exception of the state’s citizenship they are against the public
institutional recognition of group identities, but they accept collective
diversity in private realms” (McGarry et al., 2008: 41). The other con-
stitutional strategy is accommodation, which “promotes dual or multi-
ple identities, and its proponents advocate equality with institutional
respect for differences” (McGarry et al., 2008: 41). The most important
difference with “integrationists, which unites all accommodationists,
is the public and private recognition of substate ethnic, linguistic,
religious, or national group categories. Accommodationists stress the
need to address the needs and aspirations of such communities rather
than primarily the needs and aspirations of the nation ... coterminous
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with the state” (McGarry et al., 2008: 69). The institutional repertoire
of accommodationists includes the recognition of several peoples or
nationalities in a plurinational state, more than one official (public)
language, state and regional bills of rights with an emphasis on both
individual and group rights, a decentralized territorial division of pow-
ers, and power-sharing arrangements (McGazrry et al., 2008: 71).

The accommodationist family of state approaches to diversity has
four varieties: centripetalism, multiculturalism, consociationalism, and
territorial pluralism (McGarry et al., 2008). Both centripetalism and
consociationalism offer prescriptions that address the dilemmas of
deeply divided societies, often with endemic levels of violence, but in
this book our main interest will be the promises and failures of territo-
rial pluralism as a strategy of accommodation.

The chapters in this volume present a nuanced analysis of a wide
variety of cases that cover the spectrum of constitutional strategies
of accommodation used by states such as Canada, Spain, the United
Kingdom, France, and the USA, ranging from republican or liberal inte-
grationism and multiculturalism, to territorial pluralism. Moreover, in
addition to the well-known cases of Canada-Quebec, Spain-Catalonia,
UK-Scotland, this book includes analyses of China (Hong Kong and
Macau), Finland (Aland Islands), Puerto Rico, Valle d’Aosta, South Tyrol,
and Corsica.

Bridging comparative constitutional law
and comparative politics

Constitutionalism has traditionally been the primary mechanism for
facilitating the mutual accommodation of substate and state national
societies in plurinational states (Tierney, 2004: 17). However, as recently
noted, in multinational democracies (which are a subset of the genus
of “divided societies”), if we are to address the complexities of consti-
tutional mutual accommodation, “comparative constitutional law must
expand its intellectual agenda to encompass issues that have hitherto
been the exclusive domain of comparative politics in order to be of rele-
vance” (Choudhry, 2008: 13 emphasis added). In addressing the politics
of accommodation and constitutionalism in multinational democracies,
therefore, “there is a need to bridge comparative politics and compara-
tive constitutional law through a genuinely interdisciplinary conversa-
tion” (Choudhry, 2008). Indeed, “[t|he work of constitutional law and
comparative constitutional law cannot carry forward in intellectual iso-
lation from the work of other disciplines of political science, sociology”
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(Jackson and Tushnet, 2002). Studying constitutionalism and politics
in such settings calls for disciplinary syncretism. Comparativists who
try to bridge two disciplines are required to “speak in the ‘familiar and
recognizable vocabularies’ of more than one disciplinary community,”
and this may well seem like a daunting task, but it is bound to yield
substantial cumulative knowledge (Adams and Bomhoff, 2012: 13).

As Sujit Choudhry has noted, a “legal approach to the accommodation of
minority nationalism has both its strengths and weaknesses” (Choudhry,
2008: 172). He further states that “we face genuine difficulty in constitut-
ing and regulating moments of constitutive constitutional politics, because
at those moments, the very concept of political community those rules
reflect is placed in contention by the minority nation” (Choudhry, 2008:
172). Therefore, Choudhry concludes, it is at this point that “we come up
against the limitations inherent in constitutionalism itself, at least with
regard to its ability to accommodate minority nationalism.”

Another of these challenges is directed toward a narrow form of legal
formalism that pervades much of contemporary constitutional scholar-
ship: mainstream theorists are asked to re-imagine the very concept of
the plurinational constitutional state. “In methodological terms, this
challenge critiques the artificial distinction between the legal and the
political: constitutional formalism, it is argued, is itself conditioned by,
and dependent upon, politically-informed assumptions about reality
which may themselves by false. As Resina reminds us, ‘constitutional-
ism, no less than nationalism, is a functional myth’” (Tierney, 2007:
237). Thus, there is a need for a more historically or sociologically
contextualized account of constitution-making. It follows that “if the
plurinational constitution is to be legitimate in the eyes of all of the
state’s constituent demoi, elite state actors must be prepared to embrace
the idea of the constitution as a living, reflexive instrument. This
requires lawyers to broaden their methods and engage with historical
and sociological arguments as useful tools in the task of constitutional
interpretation” (Tierney, 2007: 237).

Constitutionalism, comparative law,
and comparative politics

This book adopts a syncretistic approach to the multiple dimensions of
the politics of accommodation, which opens up new intellectual vistas,
and makes us appreciate the contribution that political science perspec-
tives can make to law, and how law and jurisprudence can enrich the
study of politics.
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Constitutionalism “is an ideal that may be more or less approximated
by different types of constitutions and that is built on certain prescrip-
tions and certain proscriptions” (Dorsen et al., 2010: 36; Holmes, 2012:
190). Conceptualized as a normative theory, constitutionalism has been
often understood as a set of legal and political instruments limiting
power (Walker, 1993: 93; Sajo, 1999: xiv). Thus, constitutionalism has
been seen as a political theory that was developed as part of a liberal
political philosophy, which has been mainly concerned with the norms
that modern constitutions should embody, placing limits on power and
specifying the procedures for wielding such power (Loughlin, 2010: 55).
Yet, constitutionalism is no longer seen solely as a normative political
theory that expresses its conviction about the importance of a limited,
accountable state. Martin Loughlin asserts that it can also be seen “as a
meta-theory which establishes the authoritative standards of legitimacy
for the exercise of public power wherever it is located” (Loughlin, 2010:
61). Thus, it is possible to conceptualize it in two alternative ways: “as
a repository of the notions of the common good prevalent in a certain
community and as an instrument for organizing power in pursuit of
that common good,” which can create a “deliberative framework in
which competing notions of the common good can be made compatible
or arbitrated in a manner acceptable to all” (Poiares Maduro, 2005: 333).

This conceptualization of constitutionalism allows us to understand
how in multilevel and multinational polities, a “distinctive discourse
of constitutionalism beyond the state has emerged which argues, with
varying emphases, that non-state forms of political authority should
also be characterized as sites of constitutionalism” (Anderson, 2012:
360). The rise of multilevel governance, and the challenge to the more
unitary conceptualization of constitutionalism within the state, has
given rise to a new constitutional vocabulary in the academy, as theo-
rists routinely use the terms “plurinational” or “postnational” consti-
tutionalism, etc. (Walker, 2008: 521; Anderson, 2012: 360). The notion
of “plurinational constitutionalism” has been characterized as part of
a “conceptual leap [of] audacious proportions” in constitutional theory
(Anderson, 2012: 360).

This book argues that to understand how constitutionalism is a criti-
cal dimension of the politics of accommodation in multinational poli-
ties, one must transgress disciplinary boundaries. Many legal scholars
“believe that law has its own internal logic and legal scholarship has
its own highly valued research activity, which usually has little to do
with causal explanation ... Legal scholarship often follows the rules
of persuasion and advocacy, not the rules of inference” (Meuwese and
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Versteeg, 2010: 233). Yet, there are a number of reasons for broaden-
ing our disciplinary horizons. First, the work of many comparative
constitutional law scholars is suffused with causal claims, and to assess
these, one must use the methods of comparative politics (Meuwese and
Versteeg, 2012: 233-234). Second, as we have argued above, the field
faces new questions and challenges — such as the ones posed by the
politics of accommodation — and for these, the traditional comparative
law methodology will prove inadequate.

Comparative law from a quotidian perspective is the practice of look-
ing at foreign legal systems in order to answer one or more of a range
of questions about law (Adams and Bombhoff, 2012: 7). It generally
engages with “the foreign,” as comparative politics does. What the best
method is for addressing a subject is largely a function of the nature of
the questions addressed. In terms of methodological choices, there are
basically two major tendencies in contemporary scholarship: those that
exemplify a “turn towards jurisprudence” and those that turn instead to
the social sciences, with a third camp trying to bridge the gap between
these two approaches. The first tendency embodies the “internal per-
spective” for comparison, trying to develop an understanding of foreign
legal systems “on their own terms.” After all, and quite understand-
ably, comparative lawyers are juristes d’abord aiming to make a juridical
contribution to comparative questions. The second tendency urges
comparative legal scholarship to borrow some of its methods from the
social sciences, including both qualitative and quantitative approaches
(Adams and Bomhoff, 2012: 4). Solid qualitative or quantitative empiri-
cal evidence may help to produce better scholarship, when compared
to the traditional “intuitions and hunches of law professors” (Adams
and Bomhoff, 2012: 11). The tension between these two tendencies
is evident in many of the chapters in this book. While some of the
chapters below seek principally to make a juridical contribution, as all
legal scholarship does, others seek to incorporate in some way methods,
literatures, questions, and authorities that are borrowed from the social
sciences while also making a juridical contribution.

Disaggregating accommodation: the multiple
dimensions of the politics of accommodation

There are two senses in which constitutionalism is a critical dimension
of the politics of accommodation in multinational polities. First, consti-
tutions tend to constitute the very demos that governs itself under and
through the constitutional regime (Tierney, 2008). Constitutions can
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constitute a demos by projecting a given vision of political community
with the aim of altering the very self-understanding of citizens, often
encapsulated in “constitutional moments.” A constitutional moment
is a higher order constitutional event, which impacts the relationship
between the central state — largely controlled by the majority nation —
and the minority nation embedded within the same state. It is of a higher
order than ordinary legislative activity (Ackerman, 1991; Lluch, 2010).
Such “constitutional moments” are relatively rare, and they represent a
critical event that crystallizes the nature of the relationship between the
central state and the embedded minority nations. These critical constitu-
tional transformative events include: the adoption of a new constitution,
the adoption or proposal of significant constitutional amendments, the
adoption or proposal of a new organic statute for the government of
the embedded minority nation, etc. Second, constitutions “enable
decision making by creating the institutions of government [such as
the kind of federal system it creates|, by allocating powers to them,
by setting out rules of procedure to enable these institutions to make
decisions, and by defining how these institutions interact” (Choudhry,
2008: 5).

However, this book shows that constitutionalism is not the only
essential dimension of the politics of accommodation in multinational
democracies. The notion of accommodation in plurinational polities
(Taylor, 1994) needs to be unpacked and disaggregated and all of its
multiple dimensions need to be analyzed, integrating comparative
politics and comparative constitutional law into the analysis. The book
explores three fundamental dimensions of the politics of accommoda-
tion: constitutionalism, political culture, and nationalism. The chapters
in this volume recognize the multidimensionality of the politics of
accommodation, and several chapters explore the interaction between
some of these dimensions.

Institutions structure political interactions and in this way affect
political outcomes. Institutional choices can shape people’s ideas,
attitudes, and even preferences. The political structures created by
constitutions and by constitutional moments shape the goals political
actors pursue and the way they structure power relations among them,
and the possibilities for the evolution of political systems (Thelen and
Steinmo, 1992: 2). Important dissimilarities exist in constitutional
structure, which provide for variation in degrees of self-government
and autonomy, symmetries and asymmetries, institutional opportunity
structures, forms of representation in the central state, and in recogni-
tion of plurinationality.
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The second critical dimension of the politics of accommodation is
political culture, which has been defined by Sidney Verba as “the sys-
tem of empirical beliefs, expressive symbols, and values which defines
the situation in which political action takes place” (Almond and Verba,
1963; Kincaid, 1982: 5). Culture is of course a foundational concept for
social science, and as an abstract generalizing concept includes “sym-
bols, ideas, beliefs, norms, customs, and knowledge” (Sabetti, 2007: 342).

The traditions and ideologies that have influenced a country’s politi-
cal culture — with respect to the tolerance for cultural, ethnic, racial,
national, and linguistic diversity — will influence the degree to which
it may be able to accommodate substate national societies. Societies
approach the problem of ethnic and national diversity “equipped with
a cultural repertoire that tends to vary along sociodemographic, politi-
cal, and national lines. This cultural repertoire includes, among other
things, knowledge, habitus, stories, memories, and worldviews, upon
which people draw more or less consciously when framing objects and
problems” (Diez Medrano, 2003: 6). Culture orders political priorities,
that is, “it defines the symbolic and material objects people consider
valuable and worth fighting over, the contexts in which such disputes
occur, the rules (both formal and informal) by which politics takes place
and who participates in it. In doing so, culture defines interests and how
they are to be pursued” (Ross, 1997: 46). Culture “does these things by
organizing meanings and meaning-making, defining social and political
identity, structuring collective actions, and imposing a normative order
on politics and social life” (Ross, 2009: 134). Culture forms identity
groups, and specifies expectations regarding patterns of association
within and between them (Ross, 2009:140).

In federal political systems that are multinational polities, in particu-
lar, social forces are important influences. “The essence of federalism
‘lies not in the institutional or constitutional structure but in the atti-
tudes of society’” (Kincaid and Cole, 2010: 53). Carl J. Friedrich urged
us “to pay increasing attention to ... the social substructure of federal
orders” (Kincaid and Cole, 2010: 53). As Daniel Elazar noted, “the main-
tenance of federalism involves ‘thinking federal,” that is, being oriented
toward the ideals and norms of ... constitutionalism, and power shar-
ing” (Kincaid and Cole, 2010: 53).

The third critical dimension of the politics of accommodation is the
mutual interaction between the nationalisms of majority nations and
minority nations coexisting within the same state. In the minority-
majority dynamics that one observes in multinational democracies, the
national society that constitutes a majority tends to control the central
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state. The nationalism and the nationalist ideologies of the national
society that is a majority within the state will influence the degree to
which the state may be able to accommodate substate national socie-
ties. State nationalism can also exacerbate substate nationalism and vice
versa. By nationalist ideology, I mean a “particular body of arguments
and ideas about what defines the nation - its members, its core values
and goals, the territory it ought to occupy, and its relations to other
nations. A nationalist ideology is an effort to give specific content and
political direction to a group’s consciousness of difference from other
nations and their beliefs” (Citrin et al., 1994; Gagnon, 2003: 295).

Theories of nationalism have tended to overemphasize structure over
agency (Beissinger, 2002: 451). This perspective is unsatisfying. First, it
relies on a deterministic view of causation, which even in the natural
sciences is no longer the reigning paradigm (Lluch, 2014). It misses the
element of contingency in political life, and the interdependency of
human actions within and across spatial contexts (Lluch, 2014). “The
interdependence of human activity across time and space presents a
problem for deterministic, linear, or atemporal explanations of politi-
cal and social phenomena” (Beissinger, 2002: 453). The approach taken
here will underscore the role of agency in nationalism, focusing on
how constitutionalism and substate and state nationalisms interact
with each other, and some of the chapters below discuss this mutual
and non-deterministic interaction (Lluch, 2014). Part of the strength
of nationalism is that it is grounded in the mechanics of everyday life
(Billig, 1995: 6), which explains the extraordinary capacity it has to
reproduce itself. Given that “most people expect that their life chances
and those of their offspring are shaped in critical respects by the con-
figuration of the state’s territorial boundedness, its membership, and
its rules of cultural intercourse” (Beissinger, 2002: 19), the dynamics of
state and substate nationalisms in multinational democracies represent
a critical variable.

As I have noted previously, central state constitutional moments can
be interpreted by minority nationalists in multinational democracies
as an instance of majority nation nationalism. “Such constitutional
moments impact the intersubjective relations of reciprocity between
minority nationalists and majority nation nationalism. Statewide
solidarity and unity may be promoted by a culture of reciprocity and
accommodation between sub-state nationalists and the majority nation.
Thus, intersubjective relations of reciprocity between sub-state national-
ists and majority nation nationalism are essential for understanding the
‘trigger’ event that serves as the immediate catalyst” (Lluch, 2010: 354)
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for the growth of substate secessionist nationalism. Indeed, the perspec-
tive offered in this book underscores “the dynamic and fluid nature of
nationalism, and its contingent and non-deterministic nature” (Lluch,
2010: 356). In sum, Nationalism follows a political logic and it is
embedded in intersubjective relations of reciprocity (Lluch, 2010: 356).

Disaggregating accommodation: the chapters ahead

The chapters in the book are divided into three parts. The first one
presents chapters that take up the challenge to explore the relation
between constitutionalism and politics, in cases where a constitutional
strategy of territorial pluralism has been used to accommodate national
diversity. The authors in this part make explicit use of interdisciplinary
approaches, and some of them are constitutional law scholars while
others are political scientists, and some are both. The second part is
composed of chapters written by political scientists, but who explore
the multiple dimensions of the politics of accommodation, and who
blend into their analyses some consideration of constitutional issues.
The third part explores the nexus between constitutionalism and the
actual practice of autonomism, federalism, regionalism, and devolution
in several regions of the world. The authors in this last part are consti-
tutional law scholars, but they integrate into their work some of the
concerns, questions, methods, literatures, or authorities of comparative
politics.

The first part is on “Constitutionalism and the Accommodation of
National Diversity.” The chapter by Jaime Lluch is a thorough examina-
tion of the constitutional and political conundrum facing both Puerto
Rico and the USA. The question in this chapter is whether the USA
could accommodate a genuine substate national society like Puerto
Rico in a non-subordinate relationship, either in a non-subordinate
special status autonomy arrangement, or as a constituent unit of the US
federation, under a form of asymmetric federalism. Among the varieties
of territorial pluralism available, there is the present “unincorporated
territory” autonomy, a non-subordinate form of autonomism that we
can label “Enhanced Commonwealth,” and becoming a unit of the fed-
eration. Lluch weaves into his analysis both constitutional law analysis
and comparative politics perspectives. He analyzes three fundamental
dimensions of the politics of accommodation in the case of the United
States and its political dilemma regarding Puerto Rico: the limits fixed
by the US Constitution and the US model of federalism, the political
culture of the USA with respect to the tolerance of national pluralism,
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and how national identity, language, and nationalism in the USA affect
the likelihood that Puerto Rico could be accommodated within the
USA. Lluch’s chapter is a good exemplar of the disciplinary syncretism
this book seeks to promote.

The joint chapter by Francois Rocher and Elisenda Casafias Adam
also exemplifies the disciplinary cohabitation this book embodies.
Their chapter compares two cases of plurinationalism in Canada and
Spain that have figured prominently in the literature. Quebec has of
course been a longtime prominent case of territorial pluralism and
the constitutional battles of the 1990s still resonate today, and it is
still a province with very active independentist and federalist parties.
Since 2006, the autonomous community of Catalonia has undergone a
dramatic political transformation, and it has rapidly transitioned from
a pro-autonomism or pro-federation orientation to a pro-sovereignty
one. They analyze the interaction between constitutional law and
politics in Canada and Spain by examining in depth the recent Spanish
Constitutional Court decision of June 2010, regarding the constitution-
ality of the Catalan Statute of Autonomy of 2006, and the Canadian
Supreme Court’s decision on the Quebec secession reference of 1998.
These constitutional court decisions have served to specify the con-
tours of the varieties of territorial pluralism implemented in Canada
and Spain to accommodate Quebec and Catalonia. Rocher and Casafias
Adam seek to make a juridical contribution in the sense that their chap-
ter is a very nuanced and juridically solid analysis of these decisions, but
they also seek to show the interaction between constitutional law and
politics, and they weave into their analysis some of the methodological
concerns of comparative politics. They are very methodologically con-
scious about the similarities and differences between their cases, about
unit of analysis issues, and about establishing causation. The evidence
they provide and the literature they cite bring together constitutional
law and comparative politics. Moreover, they show the multidimen-
sionality of the politics of accommodation, showing that constitution-
alism interacts with nationalism, and vice versa, and that any account
that seeks to explain developments in Canada and Spain must indeed
disaggregate the notion of accommodation. Their thesis, which they
label “the politics of judicial containment,” is a compelling contribu-
tion to the study of constitutional politics.

The chapter by Heéctor Lopez Bofill complements the previous one
because it also analyzes recent developments in Spain and Catalonia,
with some additional insights. In addition to examining the effect of
Spanish constitutionalism on substate nationalist politics, it assesses the
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impact of the failure of the fiscal agreement with Spain during 2010-
2012 in the context of the on-going and deep economic crisis, and the
impact of a number of court rulings on issues of language and culture.
It also examines the current constitutional and political stalemate by
examining the Spanish constitutional framework regarding the right to
hold a referendum on independence (the “right to decide”), and dis-
cusses alternatives for transcending the Spanish constitutional frame-
work. Lopez Bofill is a professor of constitutional law and also a public
intellectual with a presence in the media. He concludes that stressing
the effects of Spanish constitutionalism on the internal dynamics of
nationalist politics in Catalonia can help to explain these recent devel-
opments, but it also has its limits.

The second part is on the “Multiple Dimensions of the Politics
of Accommodation in Multinational Polities.” The chapter by Eve
Hepburn examines the politics of accommodation in island regions
forming part of multinational states (such as Italy, Canada, and
Finland). She examines island regions with three different institutional
configurations: a federacy (the Aland Islands in Finland), a devolved
autonomous region (Sardinia in Italy), and a constituent unit of a fed-
eration (Prince Edward Island in Canada). The chapter begins with a
review of island autonomy and accommodation, and then undertakes
a case-study analysis using the conceptual and theoretical framework
of the volume, exploring three dimensions of accommodation: (1) con-
stitutionalism and the constitutional constraints on accommodation;
(2) nationalism and political mobilization, that is, the success of state-
wide parties in propagating a statewide nationalism and integration
of island politics compared with the demands of substate national-
ist movements; and (3) specific state strategies of accommodation.
Hepburn’s chapter dovetails very well with the general arguments of
the book: while writing from a political science perspective, she exam-
ines the constitutional structures that frame each of her cases, and
indeed one of her conclusions is that a key factor explaining whether
accommodation will work is whether the constitutional structures of
the central state are flexible and open enough to allow for revision and
modification. Moreover, she disassembles the notion of accommoda-
tion, and looks at statewide and substate nationalism, constitutional-
ism, and specific state accommodation strategies.

The chapter by Jordi Argelaguet contributes a wealth of public opin-
ion data to explain the rise of a pro-sovereignty orientation in the
national movement of Catalonia, while at the same time showing how
Spanish constitutionalism and decisions by the Constitutional Court of
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Spain have played a major role in stimulating secessionist nationalism.
Argelaguet is the director of the Center for the Study of Public Opinion
of the Catalan government, and thus is well positioned to contribute
up-to-date data on the rapidly evolving political situation there. In a
very clear and crisp style, he traces the most recent developments in
Spain, especially since 2010, and situates the Spanish Constitutional
Court decision of 28 June 2010 as the catalyst for the shift in public
opinion in favor of sovereignty, although he also notes the subsequent
role of economic factors such as the fiscal deficit and the ongoing
economic debacle, and the role played by subsequent Court decisions
regarding the linguistic immersion policies in Catalonian schools.
Argelaguet writes from his perspective as a political scientist mindful
of the questions, issues, and methods that comparativists are using to
address the politics of accommodation and nationalism, yet he shows
remarkable sensitivity to the nuances of Spanish constitutionalism and
the specificities of key Constitutional Court decisions. As of this writ-
ing, the Catalan government is going full steam ahead with its plans
for holding a referendum on independence in the Fall of 2014, while
the Spanish government asserts that even the planning of such a refer-
endum is illegal, and thus the analysis by Argelaguet is very timely and
will generate interest.

The chapter by André Fazi seeks to integrate the case of Corsica
(France) into the scholarly debates on the politics of accommodation.
As Fazi writes, the case of France — the epitome of a unitary state with
a long tradition of republican integrationism - has too often been
overlooked. He seeks to examine the analytical framework relating to
the politics of accommodation through the case of Corsica. Corsican
nationalism involves clandestine organizations that have perpetuated
thousands of attacks, but whose violence is less radical than what we
have seen in Euskadi or Northern Ireland. In addition, there are no
political parties in Corsica dedicated to the defence of the continental
French. Also, while nationalist parties have obtained over 35% of the
vote, they have never managed to win major public posts. Significantly,
Fazi underscores the fact that one of the most important features of
the France-Corsica relationship is that Corsica has never had a “con-
stitutional moment.” Thus, it has been impossible to make the consti-
tutional exceptions that would have allowed, for example, compulsory
education in the Corsican language, etc. Fazi contributes a more global
framework for analysis, favoring comparative analysis, and “exploit-
ing the nexus between political science and constitutional law.” For
Fazi, accommodation is indeed a multidimensional concept, and an
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excessive emphasis on constitutionalism can become a “prejudicial
bias.” He writes that the non-constitutional moment in Corsica may
yet be due to the political balance of power between nationalists and
non-nationalists, which is not sufficient to justify “exceptions to consti-
tutional principles because the political cost of such exceptions would
be high in a country where unitary ideology remains strong.”

The third partis on “Constitutionalism and the Practice of Autonomism,
Federalism, and Devolution.” The chapter by Stephen Tierney examines
the case of British constitutionalism and its “flexible accommodation”
model. With the referendum on independence in Scotland scheduled
to be held on 18 September 2014, his contribution has become all the
more relevant and topical. He begins by questioning the adequacy of
the language of accommodation, when seen as states managing minori-
ties, because it does not adequately portray the constitutional challenge
posed by stateless nations. The latter contest the idea that the state
“represents a discrete category of nation which embraces the entire
polity, an idea that is so embedded in political theory that the state is
often presented as somehow neutral with regard to nationality.” For
him, the challenge in multinational democracies is not so much about
the politics of difference, but rather about the politics of similarity. The
peculiarities of British constitutionalism resulted in an inchoate and
untidy process of devolution to the substate nations of the UK, but it
was precisely the flexibility of British constitutionalism that brought
devolution so quickly and with such varied and asymmetrical arrange-
ments for Scotland, Northern Ireland, and Wales. It was due to an
“unwritten constitution that devolution was effected in such an ad hoc
way.” Britain’s approach has been exceptional from a constitutional law
standpoint, but as Tierney points out, it has also been exceptional from
a political science perspective. The political culture of Britain is remark-
ably flexible in the sense that it readily recognizes that the British state
is a union of nations. Many see the UK as a series of unions, and the
notion of the UK as a “union state” has been predominant. Thus,
the “symbols and motifs of the state” (such as flags, royal family para-
phernalia) also denote this union nature, shaping the political culture
of the state. Tierney’s chapter seeks to make a juridical contribution to
comparative questions, but he is also interested in adopting some of the
questions and concerns of comparative politics, as he weaves into his
account an analysis of British political culture and British identity and
nationalism.

The joint chapter by Francesco Palermo and Alice Valdesalici addresses
recent developments in the process of federalizing Italy, which in 2001
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championed the most significant “federalizing” constitutional reform
of the western world in the last decade or so. Italy is a state with a high
degree of diversity, and the 1948 constitution instituted an innovative
experiment with regionalization. As a matter of constitutional law,
the system has been characterized by an asymmetrical design creat-
ing five special or autonomous regions (including significant national
minorities in Aosta Valley and Trentino-South Tyrol) and 15 ordinary
regions. Their chapter seeks to account for the difficult administrative
implementation of the constitutional reforms of 1999 and 2001, and
the perception that the federalizing process has come to a standstill,
bringing about a counter-wave of centralization. The chapter ana-
lyzes the trajectory of fiscal federalism in Italy, and how this issue has
recently monopolized every aspect of the federalizing process. Besides
constitutionalism, the authors discuss other factors that are hampering
a complete transition of the country into a fully fledged federal system,
including the party system and the organization of the civil service.
The authors seamlessly weave into their argument methods and issues
of constitutional law with methods and concerns derived from a com-
parative politics perspective. One of their most important conclusions
is that the absence of a shared culture of federalism and the absence of
any real understanding of the theory and practice of federalism among
the main political actors is one of the principal obstacles on the road
to federalizing Italy. In view of the absence of a sound federal political
culture, the authors argue that the Constitutional Court has become
the main actor in Italian federalism during the last three decades and is
bound to continue as such for the coming decades.

The chapter by Markku Suksi is a methodologically sophisticated
comparison of the long-standing autonomy arrangement of the Aland
Islands in Finland with the more recent territorial autonomy arrange-
ments for Hong Kong and Macau vis-a-vis China, born out of interna-
tional treaties with the UK and Portugal, respectively. Unitary states
such as China and Finland are less monolithic in their constitutional
design than expected. The chapter considers the issue of whether, given
that the Chinese commitment to Hong Kong and Macau is temporal,
extending until 2047 and 2049 respectively, the method of incorporat-
ing provisions concerning the Aland Islands in Finland’s Constitution
could be useful for renewing the autonomous status of Hong Kong
and Macau in the Chinese constitutional firmament, after the treaty
commitments expire in the 2040s. En route to resolving that issue,
the chapter presents an illuminating analysis of how the international
commitments by Finland and China indicated how these would be



16 Jaime Lluch

implemented in their state legal orders, presents a comparative
analysis of how autonomy arrangements can be legally entrenched,
and discusses the distribution of powers accorded to these substate
entities. Regarding the latter, Suksi sees Hong Kong and Macau as
typical territorial autonomies, and the Aland Islands as a modified
territorial autonomy. This chapter is also equidistant between con-
stitutional law and comparative politics in its disciplinary approach,
and is perhaps the best exemplar in the volume combining a juridi-
cally and constitutionally sophisticated analysis with serious atten-
tion to methodological issues in comparative politics. Specifically,
Suksi is very attentive to the logic of comparison in the three regions
and two states he discusses, unit of analysis issues, and the effect of
institutions (constitutionalism) on the sorts of autonomy arrange-
ments that can be visualized, and places his entire analysis in a broad
comparative perspective, as can be gleaned from his discussion about
the two dimensions of autonomy arrangements: the normative level
dimension, and the dimension of the powers accorded to the substate
entities.

Note

1. According to Fearon and Laitin, in view of the world’s considerable ethnic
and national diversity, the cases of ethnonational violence are actually not as
numerous as one might expect (Fearon and Laitin 1996).
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Constitutionalism and the
Accommodation of National
Diversity
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Varieties of Territorial Pluralism:
Prospects for the Constitutional
and Political Accommodation
of Puerto Rico in the USA

Jaime Lluch

The demos problem in multinational democracies

In contemporary multinational states, the dominant constitutional and
political view in substate national societies! (such as Scotland, Quebec,
the Basque Country, Catalonia, Northern Ireland, and South Tyrol)
challenges contemporary assumptions about the nation-state, namely,
the “monistic demos” thesis. The traditional assumptions of contempo-
rary republican theory are disputed in these substate national societies:
the notion of a “monistic conception of the nation as the embodiment
of a unified demos” is rejected (Tierney 2007: 232; Walker 2008: 521).
Thus, substate political actors present “particular challenges to consti-
tutional form which do not generally arise in uninational states” (Tierney
2007: 236). Their voices often seek “a reconfiguration of the internal
constitution of the host state in full recognition of the national plural-
ism of the state in question” (Tierney 2007: 230). They often demand
a “rethinking of orthodox state-centered assumptions concerning both
the nature of the demos and the empirical and normative dimensions of
constituted authority within plurinational states” (Tierney 2007: 231).
In this chapter, I examine the case of Puerto Rico (“PR”), an unin-
corporated territory of the USA, and I do so by analyzing it in relation
to the rich contemporary literature on the political and constitutional
accommodation of national diversity in multinational democracies.
There are a number of minority nations in the USA, including North
American Indians, Puerto Rico (PR), etc. This chapter seeks to explore
the issue of whether the United States can accommodate such substate
national societies. Although Puerto Ricans on the island represent a
relatively small and geographically isolated population, and have been
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marginal to the self-identity of the people of the USA, they are perhaps
the best example of a stateless nation in the USA. The overwhelming
number of people in PR are natives of the island, have Spanish as their
native language, a long history that is separate and distinct from that of
the USA, a flourishing “national” culture and civil society, and autono-
mous local political institutions that they fully control, i.e., a degree of
local self-government.

Most analysts tend to think of the USA as a polyethnic nation-state,
rather than a multinational state, in part because stateless nations within
it are a relatively small proportion of the population, geographically iso-
lated, and living under subordinate political arrangements. Yet, Puerto
Ricans in Puerto Rico — a part of the USA since 1898 — have a genuinely
distinct societal culture. Their homeland was incorporated into the USA
by conquest and colonization. At the time of their incorporation, the
people of PR “constituted an ongoing societal culture, separated from
the anglophone culture. They did not have to re-create their culture in
a new land, since their language and historical narratives were already
embodied in a full set of social practices and institutions, encompass-
ing all aspects of social life.”? In the case of PR, the USA has followed a
quite different strategy from the one used in the case of voluntary (and
involuntary) immigrants. PR has been accorded a special status and it
is in control of substate governmental institutions within its territorial
boundaries.

Puerto Rico as a distinct substate demos

Assertions of nationality “are a particular type of demand, requiring
specific forms of recognition and accommodation” (Keating 2001: 2).
Unlike other forms of identity politics (such as multiculturalism or
feminism), “nationality claims have a special status, carrying with
them a more or less explicit assertion of the right to self-determination”
(Keating 2001: 3). Thus, “national pluralism ... represents a different
order of diversity from that of cultural pluralism” (Tierney 2007: 232).
A study of PR’s societal culture and symbols of “national” identity
found that the most consistently cited element of the Puerto Rican
sense of identity was the Spanish language. Another commonly cited
element that respondents felt defined PR and set it apart was the island’s
history.> Most respondents in the study also seemed to possess a strong
consciousness of being a distinct society, having a “clear sense of PR as
having a defined culture, distinguishable from others by specific traits.”
Respondents remarked, for example, that “being Puerto Rican is feeling
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an identification with a nationality that excludes other nationalities,”
and “[we have] a history that defines us as a group separated from
the others,” and “We Puerto Ricans are a distinct culture that is well
defined.”*

“Puerto Ricans of all persuasions are principally cultural nationalists.
The overwhelming majority consider themselves Puerto Ricans first and
Americans second.”® In fact, “a 1996 poll showed that only 25% of all
the people of PR consider the U.S. to be their nation. For the other 75%,
their nation is PR.”® Many in PR seem to want to continue in a relation
with the US, but also want to preserve and protect their distinctive
societal culture.

Congressional attention on the political status options of Puerto Rico
has been concentrated in recent years in the periods from 1989-90
period and 1997-98. During 1989-90, three versions of a bill were filed
in the US Senate (5.710-S. 712) by Senator Bennett Johnston, chairman
of the Committee on Energy and Natural Resources (in charge of PR
affairs), which called for a plebiscite sponsored by Congress on the three
status formulas, as defined by each party and revised by Congress, the
preferred status to become law without further action. The bill eventu-
ally died in Committee in 1991.7 A similar process was repeated in the
period from 1997-98 when “A Bill to Provide a Process Leading to Full
Self Government for Puerto Rico” (H.R. 856) was narrowly passed by
the US House of Representatives, but was ultimately defeated in the US
Senate. The hearings that were conducted during these two attempts to
provide for a Congressionally-sponsored mechanism for resolving PR’s
political dilemma elicited compelling testimony on the nature of PR’s
distinct societal culture, among other matters.

For example, the President of the Ateneo Puertorriquefio, the oldest
cultural institution in PR, stated that: “[W]e Puerto Ricans are a nation,
independent from the political acceptance that this word also has.
Although lacking in sovereignty, PR is a nation inhabited by Puerto
Ricans with a history and culture that is common and of its own, with
a common native language, Spanish; with a way of being, a particular
mentality and folklore, with its own customs and traditions ... with its
own artistic, musical and literary expression, in existence even before the
United States invasion.”® The President of the pro-independence party
put it this way in hearings held on 19 March 1997 in Washington, DC:
“PR is a distinct, mature, Spanish-speaking, Latin American Caribbean
nation ... For a nation such as PR, statehood would be a dilution, if not
an abdication, of our right to govern ourselves as Puerto Ricans ... The
problem of PR ... is not a problem of disenfranchisement of a minority
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or an issue of civil rights, as some people believe. It is not a problem of
individual rights. It is a problem of national rights, of the inalienable
rights of a nation, of a people, to govern themselves.”’

Thus, Puerto Rico’s situation as an island people exhibiting the con-
tours of nationhood is radically different from that of other regions that
were incorporated into the US nation-state, such as Arizona’s border-
lands, where the majority was able to impose its own classifications of
ethnicity and race on the newly incorporated peoples (Meeks 2007: 4).
Arizona’s borderlands were incorporated into the US, while “defining
the cultural and racial boundaries of full citizenship” (Meeks 2007: 10).
To understand Puerto Rico, by contrast, it is better to use the language
of accommodation and recognition in plurinational polities.

An “unincorporated territory” within the
US federal political system

In PR, two axes exist in its political party system: one on national iden-
tity and about the constitutional relationship between the substate unit
and the central state, and the other on political economy. As in many
other stateless nations throughout the world, the former predominates
over the latter.

People of all political persuasions, moreover, find the current political
arrangement inadequate. As US Senator Ron Wyden declared recently:
“the current relationship undermines the United States’ moral stand-
ing in the world. For a nation founded on the principles of democracy
and the consent of the governed, how much longer can America allow
a condition to persist in which nearly four million U.S. citizens do not
have a vote in the government that makes the national laws which
affect their daily lives?”10

PR is an unincorporated territory of the US (Rivera Ramos 2001) and it
is subject to the plenary powers of the US Congress under the Territory
Clause of the US Constitution (Aleinikoff 2002: 76). Article IV, Section 3
of the latter gives Congress the “Power to dispose of and make all needful
Rules and Regulations respecting the Territory or other Property belong-
ing to the United States.” It gives Congress “general and plenary” power
with respect to federal territory (Lawson & Sloane 2009), which relates
specifically to “full and complete legislative authority over the people of
the Territories and all the departments of the territorial governments.”!!
“Case law from more than a century ago gives Congress freedom to
legislate for at least some territories in a fashion that would violate the
Constitution in other contexts” (Lawson & Sloane 2009: 1146). A series
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of decisions by the Supreme Court, dating from the period 1901-22 and
known as the Insular Cases, created the category of “unincorporated
territories” and it held that the inhabitants of these areas only enjoyed
the protection of those provisions of the Constitution deemed as “fun-
damental” by the Court, in the absence of Congressional action mak-
ing other provisions applicable.!? The Insular Cases are still good law,
although no contemporary scholar, of any methodological or political
inclination, defends them (Lawson & Sloane 2009: 1146).13

The political status quo in PR is known as the Estado Libre Asociado
(ELA) (literally, “free associated state”). With it, the USA has sought to
accommodate PR’s distinctive societal culture, but in an inferior and
subordinate relationship. The ELA was established in 1952, artfully
translated into English as “Commonwealth.” Public Law 600 was passed
by the US Congress in 1950 and it aimed to provide a regime of limited
self-government for the people of PR. After approval by the people in a
referendum, Congress ratified the local Constitution, and the newly bap-
tized ELA came into effect on 25 July 1952 (Ramirez Lavandero 1988).

Watts’s typology of federal systems is highly regarded (Watts 2008: 8),
and if we accept that “federal political systems” is a broad genus encom-
passing a whole spectrum of specific non-unitary forms; i.e., species
ranging from “quasi-federations,” “federations,” and “confederations,”
and beyond. Following Watts, if we see the USA as a federal political
system composed of 50 constituent units of the core federation, one
federal district, two federacies, three associated states, three unincor-
porated territories, Native American domestic dependent nations, etc.
(Watts 2008: 12), then it is clear that PR is part of this broad federal
political system that we call the USA, although it is not part of the fed-
eration, nor is it seen as part of the “nation.”

As in PR, substate national movements in multinational polities tend
to bifurcate or, at times, trifurcate, into two or three basic political ori-
entations: independence, autonomy, and, oftentimes, pro-federation
orientations (Lluch 2010, 2012; forthcoming). Adherence to the move-
ment that wants PR to become a constituent unit of the US federation
has grown from 12.9% of the electorate in 1952 to 49.9% in the gen-
eral elections of 1990, and 52.84% in the 2008 election. Support for
independence has declined from 19% of the electorate in 1952 to 3.1%
in 1960, 6.4% in 1976, and 3-5% in recent elections. Support for the
status quo (the autonomy that we call the ELA), has declined from 67%
in 1952 to 45.3% in 1976, and 41.26% in the 2008 election.'* Puerto
Ricans have an inalienable right to independence, and independence is
one of its clear alternatives for a better future. For the foreseeable future,
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however, in light of the current weakness of the pro-independence
forces in PR, the island is bound to continue being a part of the US
federal political system, and thus its two possible constitutional futures
are autonomism or federalism. The question in this chapter is whether
the USA could accommodate a genuine substate national society like
PR in a non-colonial relationship, either in a non-colonial special status
autonomy arrangement, or as a constituent unit of the US federation,
under a form of asymmetric federalism (Aleinikoff 2002: 94).

Varieties of territorial pluralism: autonomism
and federalism in multinational democracies

As explained in the Introduction to this volume, the accommodationist
family of state approaches to diversity has four varieties: centripetalism,
multiculturalism, consociationalism, and territorial pluralism. Both
centripetalism and consociationalism offer prescriptions that address
the dilemmas of deeply divided societies, often with endemic levels of
violence. They are inapplicable to Puerto Rico. The USA in part utilizes
a strategy of multicultural accommodation, which at times seems to
be liberal integrationism in disguise, to manage its ethnic diversity
(McGarry et al. 2008: 57). Yet, in the case of Puerto Rico, it has imple-
mented a strategy of territorial pluralism, but with an inadequate spe-
cial status arrangement.

What sort of autonomy is PR? Building on previous scholarship
(Benedikter 2009; Lluch 2011; Suksi 2011), and given space constraints,
I present a short characterization of it. Autonomism does not seek
independence - at least for the medium to short term — but seeks to
promote the self-government, self-administration, and cultural identity
of a territorial unit populated by a society with national characteristics
(Henders 2010), and it can also be distinguished from models of federa-
tion (Weller & Nobbs 2010; Lluch 2011; Gagnon & Keating 2012).

In many multinational democracies, models of federation are the pre-
ferred form of territorial pluralism for the accommodation of national
diversity (Elazar 1987; Burgess & Gagnon 1993; McRoberts 1997; Gibbins
et al. 1998; Kymlicka 1998; Hechter 2000; Stepan 2001; Keating 2004;
Griffiths et al. 2005; Karmis & Norman 2005; Norman 2006; Gagnon &
Iacovino 2007; Watts 2008). Yet, there are autonomist national parties in
substate nation-states that reject a model of federation as an appropriate
institutional design to address their needs (Lluch 2011). Instead, some
advocate autonomy as the ideal institutional design to accommodate
them. This is the case in PR: it is one of the world’s premier instances
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of “territorial autonomy,” as opposed to national cultural autonomy
(Burnett & Marshall 2001; Rivera Ramos 2001; Nimni 2009).

PR is neither a “federacy” as defined in the literature (O’Leary 2005;
Rezvani 2007; Linz & Stepan 2011; Suksi 2011), nor a “free-associated”
state.l> Among the wide variety of actually existing autonomies in fed-
eral political systems, it is a non-federal territorial autonomy. There are
four ways in which its autonomy is non-federalist. First, in autonomies
such as PR the formal distribution of legislative and executive authority
between the two levels of government is not constitutionally entrenched
(Lluch 2011). Second, autonomies such as PR are non-federalist because
they are constitutionally subordinate to the center. The “shared rule”
component between the central state and the autonomous unit is weak
or practically non-existent. Third, autonomies such as PR are non-
federalist if their influence over the policy-making institutions of the
center is weak or negligible (Lluch 2011). Fourth, autonomies are also
non-federalist if the two orders of government that have been set up
are so unequal that the element of “self rule” in the relationship gives
the autonomy a special status arrangement that is not part of the core
institutional apparatus of the central state (Lluch 2011).

In a recent referendum held on 7 November 2012, 54% of the vot-
ers expressed their dissatisfaction with the present territorial arrange-
ment. “There is no disputing that a majority of the voters in Puerto
Rico - 54 percent — have clearly expressed their opposition to continu-
ing the current territorial status.”!® In the US federal political system
(as defined by Watts 2008), therefore, there are at least two varieties of
territorial pluralism that could be implemented to accommodate PR:
either through a non-colonial model of autonomism,'” or a form of
asymmetric federalism as a constituent unit of the federation.

Disaggregating accommodation and territorial
pluralism in the United States

Constitutionalism and “Enhanced Commonwealth”

What are the constitutionally sound forms of territorial pluralism
(autonomism or federalism) that could accommodate PR? Let us first
consider whether US constitutionalism could accommodate PR under
a form of autonomism that is non-subordinate and non-colonial. I rely
on the analyses found in two Reports by the President’s Task Force on
Puerto Rico’s Status (of 2005 and 2011). I find that the analysis in the
2005 Report is more authoritative and scholarly, but will also make ref-
erence to the 2011 one.
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It would seem that the US Constitution allows unambiguously for
three options: independence, becoming a unit of the federation, or
the current “unincorporated territory” status. However, autonomists in
PR'® have for decades put forward proposals for greater autonomy (R.L.
Nieves 2009) that have been labeled as “culminated or enhanced ELA,”
or “New ELA or Commonwealth.” Are “New ELA or Commonwealth”
proposals feasible under the US Constitution? The White House Task
Force of 2005 has signaled that some of these proposals for more
autonomy would not be constitutionally feasible, largely relying on
a Memorandum of Law by the Office of Legislative Affairs of the US
Department of Justice (DOJ), dated 18 January 2001.

The DOJ recognizes that the creation of the ELA from 1948-52 did
not take PR outside the ambit of the Territory Clause (President’s Task
Force 2005: Appendix E). Thus, “Congress [pursuant to the Territory
Clause] ... may treat Puerto Rico differently from States so long as
there is a rational basis for its actions” (Harris v. Rosario, 446 U.S. 651
[1980]). See also Califano v. Torres, 435 U.S. 1, 3 n. 4 (1978) ( per curiam)
(“Congress has the power to treat Puerto Rico differently...”). “The
Department of Justice has long taken the same view, and the weight of
appellate case law provides further support for it” (President’s Task Force
2005: Appendix E, at 6).

Under “New Commonwealth,” the island would “become an autono-
mous, non-territorial [and non-colonial], non-State entity in perma-
nent union with the United States under a covenant that could not
be altered without the ‘mutual consent’ of Puerto Rico and the federal
Government” (President’s Task Force 2005: 6). The US Constitution:

does not allow for such an arrangement. For entities under the sov-
ereignty of the United States, the only constitutional options are to
be a State or territory. As the U.S. Supreme Court stated in 1879, “All
territory within the jurisdiction of the United States not included in
any State must necessarily be governed by or under the authority
of Congress.” First Nat. Bank v. Yankton County, 101 U.S. 129, 133
(1879). (President’s Task Force 2005: 6)

Furthermore,

it is a general rule that one legislature cannot bind a subsequent one
... Thus, one Congress cannot irrevocably legislate with regard to a
territory ... and, therefore, cannot restrict a future Congress from
revising a delegation to a territory of powers of self-government ... It
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therefore is not possible, absent a constitutional amendment, to bind
future Congresses to any particular arrangement for Puerto Rico as a
Commonwealth. (President’s Task Force 2005: 6)

As the DQJ argues, “as a matter of domestic constitutional law, the
United States cannot irrevocably surrender an essential attribute of its
sovereignty. See United States v. Winstar Corp., 518 U.S. 839, 888 (1996)
(the United States “may not contract away ‘an essential attribute of its
sovereignty...”) Thus, to the extent a covenant to which the United
States is party stands on no stronger footing than an Act of Congress, it
is, for purposes of federal constitutional law, subject to unilateral altera-
tion or revocation by subsequent Acts of Congress. Marbury v. Madison,
5 U.S. (1 Cranch) 137, 177 (1803); Fletcher v. Peck, 10 U.S. (6 Cranch)
87, 135 (1810). Thus, any New Commonwealth proposal with a mutual
consent provision would be constitutionally unenforceable (President’s
Task Force 2005: Appendix E, at 8).

Regarding the continuity of US citizenship under any New
Commonwealth proposal, the DOJ argues that if the citizenship provi-
sion is accompanied by a mutual consent provision, this would not be
constitutionally sound. Putting aside that stipulation,

we think Congress could also change that rule and provide that, in
the future, birth in Puerto Rico shall no longer be a basis for United
States citizenship. We are unaware of any case addressing the power
of Congress to withhold prospectively non-Fourteenth Amendment
citizenship from those born in an area subject to United States sover-
eignty, when persons previously born in that area received statutory
citizenship by birthright, and we think it is unclear how a court would
resolve that issue. (President’s Task Force 2005: Appendix E, at 10-11)

Regarding whether, under a New Commonwealth proposal, PR could
enter into commercial and tax agreements with other countries, etc., the
Treaty Clause and the Compact Clause in the Constitution vest the for-
eign relations power of the US (including the treaty-making power), in
the federal government. Curtiss-Wright Export Corp., 299 U.S. at 304, 318
(1936). It is unclear whether the Treaty Clause or the Compact Clause
apply to PR, insofar as it is not a “State” (President’s Task Force 2005:
Appendix E, at 12).

The President’s Task Force Report of 2011 was more generous with
Commonwealth supporters, but it nevertheless maintained a concern
with the issue of which status options are “constitutionally sound” and
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reaffirmed that at least “one aspect of some proposals for enhanced
Commonwealth remains constitutionally problematic,” referring to
the mutual consent provision discussed above (President’s Task Force
2011: 26).

Constitutionalism, federalism, and Puerto Rico

Now, let us consider whether US constitutionalism could accommodate
PR as a constituent unit of the federation. Federations can be multina-
tional or mononational. In the former, the boundaries of the internal
units are usually sculpted so that at least some of them are controlled by
stateless nations. “In addition, more than one nationality may be explic-
itly recognized as co-founders ... of the federation ... (as in Belgium,
Canada, etc.)” (McGarry & O’Leary 2007: 181). On the other hand, the
USA is the paradigmatic example of a “national federation,” and its model
has been emulated by other states, such as Mexico, Argentina, Venezuela,
Germany, and Austria. National federations “may be nationally homoge-
neous (or predominantly so), or they are organized, often consciously, so
as not to recognize more than one official nationality ... The official
goal behind national federation is nation building, the elimination of
internal national (and perhaps also ethnic) differences” (McGarry &
O’Leary 2007: 182).

In the US federation, its citizens equate “national” with their “federal
government.” They believe that “federation is antithetical to nation
building if it is multinational, multiethnic, or ‘ethnofederal’”” (McGarry &
O’Leary 2007: 186). As the USA expanded from its original 13 colo-
nies, “it was decided that no territory would receive statehood unless
minorities were outnumbered by ... WASPs” (McGarry & O’Leary 2007:
186). By contrast, multinational federalists in states such as Canada and
India support federation “to unite people who seek the advantages of
membership of a common political unit, but differ markedly in descent,
language, and culture” (McGarry & O’Leary 2007: 189). For them, a
proper interpretation of liberalism requires respect and protection for
the culture of individuals who belong to distinctive demoi.

Linz and Stepan have argued that US-style federalism is inappropriate
to deal with national diversity in multinational societies. US federal-
ism is highly symmetrical. “Whether a constitution is symmetrical or
asymmetrical has important consequences for what can be done, or
especially what cannot be done, to manage politics in a polity with mul-
tinational dimensions” (Linz & Stepan 2011: 260). Of the 11 states that
have been continuous federal democracies since 1988, Linz and Stepan
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“note that all of the polities that have a territorially based multinational
dimension to their societies are asymmetrical” (Linz & Stepan 2011:
263). The US style of federalism makes it impossible to utilize “asym-
metrical” federal formulas. The kinds of asymmetrical arrangements we
have seen in Canada, Belgium, Spain, etc. would be unconstitutional
in the USA (Linz & Stepan 2011: 264). Moreover, US-style presidential-
ism, contrary to parliamentarism, makes it impossible for a territorially
based, minority-nationalist party to be part of the ruling majority at
the center, given that presidentialism is an “indivisible good.” It is thus
impossible to have the kinds of moderating incentives on state and sub-
state nationalisms that one can have in parliamentary systems (Linz &
Stepan 2011: 265).

In the USA, the 13 original colonies “considered themselves free
and independent states which took over, separately and together, the
attributes of sovereignty.”!* None of the framers in the Philadelphia
Convention of 1787 went there determined to create a federal system.
“Some went to try to secure a stronger center of power in the United
States to serve pressing public needs; others went determined to protect
the states against that very centralization.”?° We can only be sure that
the framers of the Constitution regarded federalism as one of several
mechanisms to limit the power of government in the USA. Therefore,
any attempt to argue for a particular relation between the national gov-
ernment and the states — “in particular for a precise division of powers
between them - must fall flat for lack of constitutional corroboration.”?!

Still, “it is possible to say something about what the states can do.
In general, they can exercise all those powers which have not been
removed from their jurisdiction by prohibition or by federal preemp-
tion, constitutional or otherwise.”?? Moreover, the states have the
power to handle their own internal organization, structure, and proce-
dures. “Although the Congress was able to prescribe limitations and/or
restrictions on territories before they were admitted to statehood, once
they came into the Union, states were free to draw up their own consti-
tutions and frame their governments as they wished and to alter them
as it suited them later on.”?3 In fact, the Constitutional Convention of
1787 paid little attention to diversities of race and ethnicity because
it was creating a union of preexisting states, and the states controlled
these matters.2*

At least one scholar, Paul Gewirtz of Yale Law School, has argued
that in the case of PR, there is no constitutional obstacle to continuing
English and Spanish as co-official languages. “The Constitution does
not establish a language policy for the United States but rather leaves
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the States and localities free to accommodate the use of languages other
than English .... [It] would be audacious to suggest that the Federal
Constitution precludes an official role for the Spanish language in the
State of Puerto Rico.”?> Moreover, Gewirtz argues that there are seri-
ous constitutional obstacles to Congressional restrictions on the use
of Spanish in PR. First, Coyle v. Smith, 221 U.S. 559 (1911), held that
Congress may not impose any conditions on a newly admitted State
“which would not be valid and effectual if the subject of congressional
legislation after admission”, 221 U.S. at 573. Federal language restric-
tions, however, are likely to infringe a range of constitutional rights of
states and their citizens. Coyle stands for the principle that a new State
stands on “equal footing with the original States in all respects whatso-
ever”, 221 U.S. at 567.

Second, the 10th Amendment stands for the principle that the States
as well as the nation are sovereign entities in the US polity. In addition,
although the “Supreme Court in recent years has been sharply divided
on the extent to which the Constitution establishes judicially-enforce-
able state sovereignty limits on Congress’ power, there remain certain
bedrock rights that States retain to determine their basic structures and
processes.”?® Third, the “equal footing” doctrine would also prevent
Congress from singling out the State of PR for language restrictions. This
doctrine requires that new states be admitted with “parity as respects
political standing and sovereignty,” United States v. Texas, 339 U.S. 707,
717 (1949). It requires equal treatment regarding “political rights and
sovereignty.” Any attempt to restrict the leeway of a state regarding lan-
guage clearly concerns “political rights and sovereignty” 339 U.S. at 344.
Thus, despite the fact that the USA has become increasingly centralized,?”
Gewirtz argues that as far as the substantive principles of federalism are
concerned, the State of PR would not face constitutional obstacles in
having the Spanish language share official status with English.

However, with respect to the actual historical practice in the USA,
the concrete record is less encouraging. In 1787, the USA exhibited a
great deal of religious and racial diversity, and a considerable degree of
ethnic diversity. There were Anglo-Americans (including Scots, Welsh,
and Scotch-Irish), Negro slaves, Dutch, German, Jews, French, Irish, and
many more. “We can detect, if not nations in the America of 1787, quasi-
nations. But nowhere was a concentration or a quasi-nation within a
state of the U.S. so great that it could raise the fear, in the minds of
the Founding Fathers or their successors, that parts of the union would
break away or demand greater autonomy because of a distinctive reli-
gious, racial, or ethnic group concentration.”?® Therefore, “the careful
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delineation of the powers and roles of the states in the Constitution had
no bearing on the question of the autonomy of religious, racial, or eth-
nic groups.”?® Thus, “[i]n the absence of ethnic and racial concentrations
dominating one or more states ... it became difficult for most groups to
envisage claims to national rights — for example, the right to use their
language in a state’s government, or to establish institutions reflecting
their distinctive ethnic culture, or to secede.”?? Nathan Glazer cites four
important exceptions to “this general picture of the establishment of
ethnic groups through immigration, broadly distributed throughout the
U.S., and without opportunity to claim national rights on the grounds of
settlement before the establishment of the authority of the U.S.”3! These
are: the Spanish-speaking population of the Southwest, black slaves
concentrated in the Southern states, the Native Americans, and PR. “If
Puerto Rico were to become a state it would break the general pattern.
This would have to be a Spanish-speaking state. It would be inhabited
almost entirely by a single ethnic group. There would be little likelihood
once it became a state that its dominant population would be diluted
much by migrants from other parts of the U.S. ...”3?

Thus, in view of this historic evolution of ethnic relations and ter-
ritory in the USA, federalism there has aimed to “consolidate, then
expand, a new country and to protect the equal rights of individuals
within a common national community, not to recognize the rights
of national minorities to self-government.”3? Moreover, in the USA,
“decisions about state borders, or about when to admit territories or
states, have been explicitly made with the aim of ensuring that there
will be an anglophone majority. States in the American South-West and
Hawaii [and Alaska] were only offered statehood when the national
minorities residing in those areas were outnumbered by settlers and
immigrants.”3* Ultimately, Paul Gewirtz’s analysis of the substantive
principles of federalism concluded that the State of PR could have
Spanish as co-official language. Moreover, he defended the historical
record with respect to language restrictions in the cases of Louisiana
and New Mexico.?> However, other distinguished scholars have offered
a less optimistic view of the historical record. Trias Monge wrote that
when Louisiana was admitted as the 18th state in 1812, the enabling
act required that judicial and legislative proceedings be conducted
in English. In the case of New Mexico and Arizona, Congress went
further and insisted that school instruction be conducted in English.
Oklahoma was admitted to statehood in 1906, but with the condition
that instruction in the public schools “shall always be conducted in
English.”3¢
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Political culture in the USA and national pluralism

Political culture has been defined by Sidney Verba as “the system of
empirical beliefs, expressive symbols, and values which defines the situa-
tion in which political action takes place.”3” Although framed within the
limitations of modernization theory (Goldfarb 2012: 22), Almond and
Verba’s definition remains a classic: “the term political culture ... refers
to the specifically political orientations — attitudes toward the political
system and its various parts, and attitudes toward the role of the self in
the system” (Almond & Verba 1963: 13). The traditions and ideologies
that have influenced a country’s political culture — with respect to the
tolerance for cultural, ethnic, national, and linguistic diversity — may
influence the degree to which a state may be able to accommodate
national pluralism. With respect to the USA, we should underscore
the fact that US politics is “best seen as expressing the interaction of mul-
tiple political traditions, including liberalism, republicanism, and ascri-
ptive forms of Americanism, which have collectively comprised American
political culture, without any constituting it as a whole.”38 In opposition
to the Tocquevillian-Hartzian thesis of Lockean liberalism’s hegemonic
role in US political culture, the “multiple traditions thesis holds that
Americans share a common culture but one more complexly and mul-
tiply constituted than is usually acknowledged ... [The thesis] holds
that the definitive feature of American political culture has not been
its liberal, republican, or ‘ascriptive Americanist’ elements but, rather
this more complex pattern of apparently inconsistent combinations of
traditions, accompanied by recurring conflicts.”3 It follows that purely
liberal and republican conceptions of civic identity are often unsatisfy-
ing to many in the USA. It has also been typical, and not unusual, for US
institutions to embody strikingly opposed principles. In addition, when
older types of ascriptive inequalities have been rejected as illiberal, typi-
cally, new forms of hierarchical subordination have been adopted. One
instance of the contradictory combination of traditions that has charac-
terized US political culture — which is pertinent for our purposes - is the
special status developed for Puerto Ricans between 1898 and 1917, and
thereafter. The syncretism of their political and civil status “did not fully
satisfy either those who believed that all U.S. citizens should have equal
rights or those who thought that inferior races should be denied citizen-
ship.”40 The multiple-traditions thesis highlights the fact that nativist
and racist ideologies have not just been occasional occurrences in US
politics. Building on, but going beyond John Higham’s work, the thesis
sees “American nativism as a species of modern nationalism.”4! Higham
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writes that “the concept that the United States belongs in some special
sense to the Anglo-Saxon ‘race’ offered an interpretation of the source
of national greatness. The idea crystallized in the early 19th century as a
way of defining nationality in a positive sense ... [Thus, in fact] Anglo-
Saxonism gave only the slightest inkling of its nativistic potentialities
until the late 19th century.”*? By the 1890s, nativists “repeatedly cham-
pioned the values of nationalism in a very conscious explicit way ....They
pleaded for a reawakened sense of nationality. Sometimes in place of any
specific accusation against the newcomers, they argued simply that a
great nation requires a homogeneous people.”# In the USA, minorities
that have tried to maintain their sense of worth as a distinct people and
as a culture have not been accepted as equals by the larger society. As
Kenneth Karst puts it, “the history of discrimination by culturally domi-
nant Americans against people they see as cultural outsiders provides
one cautionary tale after another.”#* If, according to the multiple tradi-
tions thesis, nativist, xenophobic, and racist ideologies — such as those
explored by Higham - have been an important tradition in US political
culture, it would seem that such ideologies are also bound to influence
political development in the USA, and, in particular, the degree to which
the USA is prepared to accommodate a stateless nation with a distinctive
societal culture. These elements in the political culture of the USA have
not facilitated the equal and fair treatment of ethnic and racial minori-
ties. Thus, it would be even more difficult to convince the mainstream
population to accept a minority that has nation-like characteristics, with
a distinctive language and societal culture, the symbols of nationhood,
and a clearly bounded territory, in particular if it were to seek accommo-
dation within the USA as a unit of the federation.

Furthermore, in federations such as the USA, the public attitudes that
help to create and maintain a federal polity are very important. Thus, a
“federal political culture” must be shared widely by the citizens of a fed-
eral polity. As Elazar has noted, “there is no federal system that is com-
monly viewed as successful ... whose people do not think federal, that
does not have a federal political culture and a strong will to use federal
principles and arrangements” (cited in Kincaid & Cole 2010: 67). Also, a
federal society is “‘a means to accommodate diversity as a legitimate ele-
ment in the polity,” and ‘uniformity is antithetical to federalism’” (cited
in Kincaid & Cole 2010: 67). The USA, despite a tendency to centraliza-
tion in recent decades, continues to have a robust federal political cul-
ture when compared to other federations such as Canada and Mexico.
More than half of respondents in a study of the US federal political
culture indicated they “did not believe that a homogeneous country is
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preferable to a heterogeneous country,” in a study comparing Canada,
Mexico, and the USA (Kincaid & Cole 2010: 68). Furthermore, when
a question was posed about whether “a country in which everyone
speaks the same language is preferable,” 14.1% of the US respondents
answered “strongly agree,” 24.6% indicated “somewhat agree,” 22%
said “somewhat disagree,” 34.4% answered “strongly disagree,” and
4.8% answered “don’t know.” On this score, the robustness of the fed-
eral political culture in the USA is a positive element that may facilitate
the accommodation of PR within the US federal political system.

National Identity, language, and nationalism
in the United States

“The mechanisms for the promotion, reproduction, and expression of
majority nationalism in Western states are diverse. Nevertheless, it is
possible to distinguish broad categories: educations systems ... political
practices, traditions, and institutions; and the use of myths and symbols”
(Gagnon et al. 2011: 11). Majority nationalism (or state nationalism) is
rooted in history and in the state-building processes in the Americas and
in Europe in the 18th and 19th centuries. It expresses itself in the con-
temporary period through active nation building ... as in more routine
expressions of national identity,” often through the creation of symbols
and narratives (Gagnon et al. 2011: 11). In the USA, as in other multi-
cultural societies, one racial, linguistic, and ethnic group “constitutes the
nation’s ethnic core because of its historical role in creating the state,
its numerical preponderance, or its political and cultural dominance.
In the USA, of course, whites of European ancestry have traditionally
represented that ethnic core. For this group, nation and ethnic group
may be perceptually fused ...” (Citrin & Sears 2009: 167). This is the
Staatsvolk of the United States (McGarry & O’Leary 2007: 197).%5 This
ethnic core of the US polity is also the prime social locus for majority
nation nationalism.

Measuring and evaluating the content of national identities through
surveys is challenging, given that the meaning of such identities may
itself be contested. Nevertheless, surveys are a common method, but
may be used in conjunction with other methods, such as analyzing “the
statements of political leaders, founding documents, laws, literature, and
the impressions of commentators such as de Tocqueville ...” (Citrin &
Sears 2009: 154). There is a rich empirical literature on US national
identity, which has multiplied in recent years. One study of identity
choice found that “80 percent of respondents in the pooled 1994, 1995,
and 1997 surveys chose the ‘just an American’ identity over the ‘mainly
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ethnic’ responses. In the public as a whole, then, American national
identity rather than membership in an ethnic subgroup is the dominant
choice for self-categorization” (Citrin & Sears 2009: 156). With respect
to patriotism in the USA, or the emotional attachment to the nation:

the evidence of pervasive patriotism and emotional attachment to
symbols of nationhood is overwhelming. In the 2002 American
National Election Study, 91 percent of the sample said their love
for the United States was either “extremely” or “very strong”, and a
slightly lower proportion, 85 percent, said they felt extremely or very
proud when they saw the American flag. (Citrin & Sears 2009: 156;
See also Huddy & Khatib 2007)

“‘Ethnocultural’ conceptions of U.S. identity are associated with
nativism and ethnic prejudice, as well as a more general preference for
cultural homogeneity rather than diversity” (Citrin et al. 2012: 471).
A recent expression of an ethnocultural national identity in the USA
may be the rise of the Official English movement. This controversial
movement proposes a view about the normative content of US national
identity; i.e., the criteria that define membership in the nation. It is
about how much diversity the USA can tolerate, and about whether
cultural pluralism should extend to language.*® By April 1998, half of
the states belonging to the Union had enacted Official English statutes
or amendments to their Constitutions. With the Official English move-
ment, language in the United States has become a paramount symbol
of integral, ethnically tinted nationalism.*” According to a recent study,
97% of respondents stated that speaking English was a very important
trait in US national identity (Citrin & Wright 2009). Another study con-
cluded that speaking English was widely seen as a constitutive norm of
US national identity, with 71% of respondents stating that English was
a “very important” component of US identity (Schildkraut 2007: 603).
The combination of ethnic heterogeneity and linguistic homogene-
ity distinguishes the US experience with diversity and identity (Citrin
et al. 2007: 35). Indeed, “knowing English is a powerful symbol of ‘true’
Americanism among most social and political groups” (Citrin et al.
1994: 19). Following Samuel Huntington, some have reified US culture
as “English-speaking, Anglo, and Protestant” (Fraga & Segura 2006: 2835).

These conceptions of US nationhood would clearly be recalcitrant
to accommodating PR’s societal culture. At the hearings before the US
Senate Committee on Energy and Natural Resources in 1989 regarding
Senate Bills 710-12 — providing for a Congress-sponsored plebiscite in
PR - the US English representative testified that “the Federal Government
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in PR functions in English and it will continue to function in English.
Therefore, any discussion of statehood must include a recognition that
English is essential.”4®

Conclusion: varieties of territorial pluralism

We have argued that territorial pluralism would be the most appropriate
constitutional strategy of accommodation in the case of PR, within the
US federal political system. Among the varieties of territorial pluralism
available, there is the present “unincorporated territory” autonomy,
a non-subordinate form of autonomism that we can label “Enhanced
Commonwealth,” and becoming a state of the federation. It would
seem, however, that the US Constitution allows unambiguously for
three options: independence,* becoming a unit of the federation, or
the current “unincorporated territory” status. According to the DOJ,
most “Enhanced Commonwealth” proposals are not constitutionally
viable, and, in addition, many in PR find the current “unincorporated
territory” status unsatisfactory (including many autonomists).

With respect to whether PR could be accommodated as a constituent
unit of the federation, the social diversity thesis of state politics in the
USA argues that the ethnic/racial composition of the states has a major
impact on state politics and policies.>® Mixtures or cleavages of various
minority and/or racial/ethnic groups within a state — the types and lev-
els of social diversity or complexity — are critical in understanding the
politics and policies in the states.”>! States fall into three groups, relative
to their racial/ethnic patterns: homogeneous, heterogeneous, or bifur-
cated. Homogenous states have populations that are primarily white or
Anglo; i.e. of northern and western European descent. They also have
very small minority (black and Latino) populations and relatively few
white ethnics. If PR were to become a state, it would be the first Latin
American homogeneous state, and with a distinct sense of collective
self-identity as a nation. This chapter has provided an answer to the
question of whether the USA could accommodate such a state. Senate
Bill 710, considered in Congress in 1989, provided for the following in
its definition of statehood: “The Commonwealth of Puerto Rico would
be assured of its reserved state right under the Constitution to continue
to maintain both Spanish and English as its official languages, as well
as its right to preserve and enhance its particular cultural characteris-
tics.”>2 The Bill died in Committee in 1991. “Seven Republicans and
three Democrats voted against the bill because of objections to state-
hood.”>? Clearly, economic considerations may have also weighed on
these Congresspersons’ minds, but, in general, it is also true that some
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“oppose offering statehood to PR precisely on the grounds that it will
never have an Anglophone majority.”5*

Thus, the representatives of the people of the USA in Congress — in
their pronouncements from 1989-90 and from 1997-98 regarding
the political status options of PR — have been doubtful about whether
the USA can accommodate PR as a state, in a non-subordinate rela-
tionship with the federal government. Stateless nations, such as the
Catalans and the Quebecois, typically seek to promote and preserve
their language and culture (in all its manifestations) and may seek to
challenge centralized federal systems by demanding broad powers in
the areas of communications, social services, regional development,
and immigration. Ultimately, they seek formal recognition from the
central state of their special status as a distinct society. There is no
precedent in the USA for this kind of recognition of a state’s special
status, and the doubtfulness expressed by many Congresspersons in
recent years seems to echo this historical fact. Our analysis of the
USA above has, on balance, yielded a conclusion that coincides with
many Congresspersons’ assessment. The nativist, racist, and xeno-
phobic elements of political culture in the USA do not facilitate the
recognition of stateless nations. Similarly, neither do the predominant
conceptions of national identity in the USA. Importantly, neither does
the US model of federalism and its paradigmatic status as the quintes-
sential “national federation.” On the other hand, the fact that the
USA has a robust federal political culture and that there is a secure
and clear Staatsvolk may offer some encouragement to PR’s federalists
and mainstream autonomists (see Endnote 45). Yet, on balance, one
would have to conclude that PR is unlikely to be accommodated as a
substate national society within the USA’s federal political system in a
non-subordinate relationship.

Notes

1. “Substate national societies” are historically settled, territorially concen-
trated peoples, with distinctive socio-linguistic traits whose territory has
become incorporated into a larger state, and which have developed national
consciousness. The incorporation of such societies has in some cases been
through imperial domination and colonization, military conquest, or the
cession of the territory by an imperial metropolis, but in some cases reflect
a voluntary pact of association. These are also known as “stateless nations,”
“internal nations,” “minority nations,” or “national minorities.” Such groups
include the Quebecois and Puerto Ricans (in Puerto Rico) in the Americas,
and the Flemish, Catalans, and Basques in Europe.

2. (Kymlicka 1995: 79).

3. Ibid.: 82—4.
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38.
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43.
44.
45.
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. Ibid.: 96-7.

. (Trias Monge 1997: 183).

. Ibid.: 184-85.

. Trias Monge 1997: 134.

. Hearings 9 March 1990, 876-77.

. Hearings 19 March 1997, 55.

. Statement of Senator Ron Wyden, Energy and Natural Resources Committee

SD-366, U.S. Senate, 1 August 2013.

. Nat’l Bank v. County of Yankton, 101 U.S. 129, 133 (1880).
. Balzac v. Porto Rico, 258 U.S. 298, 312-13 (1922).
. See Boumediene v. Bush , 128 S. Ct. at 2255 (2008) (“century old doctrine [of

the Insular Cases] informs our analysis in the present matter”).

. (Cabranes 1978: 80).
. As has been inaccurately reported in some sources ( Benedikter 2007; Keating

2009; Lawson & Sloane 2009).

Statement of Senator Ron Wyden, Energy and Natural Resources Committee
SD-366, U.S. Senate, 1 August 2013.

Also referred to as a form of autonomism that is not subject to the Territory
Clause, and, hence “non-territorial.”

Some of them are members of the Partido Popular Democrético.
(Wildavsky 1998: 88).

(Leach 1970: 5).

Ibid.: 9.

Ibid.: 39.

Ibid.: 40.

(Glazer 1989: 61).

Hearings June 1, 2, 1989: 340-41.

Hearings June 1, 2, 1989: 343.

(Martin Lipset 1990: 198).

(Glazer 1989: 63).

Ibid.

(Glazer 1977: 73).

Ibid.

Ibid.: 76.

(Kymlicka 1998: 137).

(Kymlicka 1995: 112).

(Hearings 1989: 347).

(Trias Monge 1997: 185).

(Kincaid 1982: 5).

(Smith 1993: 550).

Ibid.: 558.

Ibid.: 560.

Ibid.: 555.

(Higham 1994: 9).

Ibid.: 74-5.

(Karst 1989: 99).

Note that O’Leary argues that a Staatsvolk, with a clear demographic major-
ity, may feel secure in its status and thus make concessions in a multina-
tional federation (McGarry & O’Leary 2007: 198). Given the solid majority
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that the core ethnic group in the US represents, this may increase the
chances of accommodating PR. However, there is now the Hispanic demo-
graphic challenge to the US Staatsvolk, and its true repercussions remain to
be seen (Citrin et al. 2007: 35).

46. (Crawford 1992: 87).

47. (Reiterer 1998: 107-8).

48. Hearings 11,13,14 July 1989: 366.

49. Or a genuine free-association status.

50. (Hero 1998: 3).

51. Ibid.: 6.

52. (Hearings 1-2 June 1989: 9). From the Puerto Ricans’ perspective, even if
PR were a state with two official languages, one additional concern would
be how to avoid diglossia. Sociolinguists use this term to refer to a non-
symmetric bilingual condition, where matters of importance are the reserve
of the “high” language, while matters of affection, or private affairs, are
discussed in a “low” language. With the passage of time and further assimi-
lation, diglossia could become the norm, and eventually English-language
hegemony could be established in PR. See (Laitin 1989: 309).

53. (Trias Monge 1997: 134).

54. (Kymlicka 1995: 112; Glazer 1977: 76).
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(Mis)recognition in Catalunya
and Quebec: The Politics of
Judicial Containment

Elisenda Casanas Adam and Frangois Rocher

The issue of recognition of diversity in multinational states means that,
in certain exceptional circumstances, political debates are transported
into the judicial arena. The courts are thus required to define and cir-
cumscribe the political developments that are most able to maintain
political stability while containing, to a certain extent, pressures from
minority nations. In doing so, not only do they contribute to refocus-
ing the debate on the conditions of acceptability of the claims of these
minorities, but they also present, in a generally coherent way, the man-
ner in which the majority group perceives itself. The recent Spanish
Constitutional Court decision of June 2010, regarding the constitu-
tionality of the Catalan Statute of Autonomy of 2006, has generated a
serious crisis in the constitutional accommodation of Catalunya within
Spain. The impact of this decision and the debates that have followed
echo the significance of and discussion surrounding the Canadian
Supreme Court’s decision on the Quebec secession reference in 1998,
highlighting again the fundamental role of the Supreme/Constitutional
Courts in the accommodation of national minorities in multinational
polities.

In both the Spanish and Canadian decisions, the Supreme/
Constitutional Court had to arbitrate between the contested interpreta-
tion of aspects of the constitutional framework which directly affected
the position of Catalunya and Quebec within the wider state, and the
content of the decisions, although adopted from a position of apparent
neutrality, ultimately favored the state (majority nation) nationalism to
the detriment of that of the substate (minority nationalism). Starting
from some brief theoretical considerations, this chapter carries out a
comparative analysis of these decisions, focusing on their background
and political context; the approach adopted by the court and their
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content; and their consequences in both the legal and political spheres.
Its aims therefore to gain a better understanding of both decisions and
also to contribute to the general reflection on these issues.

In accordance with the framework laid out in the Introduction to this
volume, we examine the interaction between constitutional law and
substate and state nationalist politics in Canada (Quebec) and Spain
(Catalunya). We are interested in constitutional law and the state strat-
egies of accommodation it creates, but also in the interaction between
minority and majority nationalisms in multinational democracies. Both
Lopez Bofill and Argelaguet in this volume also examine recent develop-
ments in Catalunya, but our chapter is more explicitly comparative in
its scope.

Some theoretical considerations

Sometimes, political debates shift into the legal arena. Courts are then
called on to resolve disputes which are, as a result, presented in a more
formal, acceptable (and accepted) rhetoric, bringing in different and
in appearance more reasonable actors (judges, lawyers, experts and
witnesses), and decided on the basis of a strict interpretation of the
law. In other words, the judicialization of a political conflict has the
effect of depoliticizing it. This chapter seeks to challenge this state-
ment. We believe that the different conceptions of the state and of the
global political community, such as those present in a plurinational
setting, have an impact on the way the constitution is interpreted.
Obviously courts that are called on to resolve political disputes in the
final instance (for example, the Spanish Constitutional Court and the
Canadian Supreme Court) rarely decide on conflicts which challenge
the symbolic, political and institutional foundations of the overall
political community. But then from time to time they have to decide
on matters which touch directly on the relations of power between the
national majority and the minority nations. It is important therefore
to distinguish between the types of decisions adopted by these courts.
Indeed, a degree of conflict between both levels of government on the
interpretation of the constitution is inherent to a federal/plurinational
system, and one of the roles of the constitutional/supreme court in
these systems is precisely to mediate between them. It is through the
on-going resolution of what can be described as low-profile political
conflicts (for example, on a specific competence heading) that a court
can establish a balanced and systematic case law. However, when a
court is presented with a conflict in which one of the parties challenges
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the constitutional framework itself, the court is forced to look outside
its own previous case law to come up with a decision. Because of this,
the decision is less predictable (the court has a wider margin), but the
constitutional interpretations and expectations of the different parties
are also more polarized.

In such cases where there is a challenge to the constitutional frame-
work, the interpretation of the decisions adopted by courts must take
into consideration the convergence of three elements. First, constitu-
tional norms cannot be disassociated from social and political norms,
because they themselves are the object of symbolic and institutional
battles. In this respect, courts must guarantee the continuity of the
political community as it is established in the constitution. Second,
within this dynamic of continuity, courts must take into account the
fact that their decisions will be read, interpreted and discussed by differ-
ent audiences, located at the same time within the majority and minor-
ity nations. There is therefore a connection between political factors
and legal decisions that rests on the necessary correlation between the
expectations, ideas, and claims formulated in the political sphere and
the judicial product emanating from the decisions of the courts. Third,
courts are particularly sensitive to the reception of their decisions, both
with regard to the effect that they may have on the political stability of
the system, and to maintaining their own legitimacy as a neutral and
non-political institution.

Taking these three factors into consideration allows us to understand
decisions that touch directly on the interpretation of the constitution
from the point of view of the function carried out by law, of the logic
that presides over the elaboration of constitutional norms, and of their
reception. Furthermore, within the dynamics of the relations between
the majority and national minorities, decisions adopted by the courts
that touch directly on the development of the political institutions that
reflect this particular diversity must at the same time ensure the stabil-
ity of the political system and not alter the dominance exercised by the
majority over the national minorities, while ensuring that the latter will
accept the choices imposed by the court.

It is thus important to remember here that constitutions respond to
relatively uniform processes that reflect the need of all societies to give
themselves a formal framework within which to operate. In this sense,
Chris Thornhill highlights that “Constitutions perform functions of
abstraction, generalization, depoliticization and positivization for the
political power of a modern society” (2010: 52). By doing this, norms
formulated through legal codes, the implicit or explicit definition of
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the legal community, and the institutional modes of operation that are
established in these texts are not defined in an abstract manner, outside
the political relations, but rather reflect the configuration of the power
relations that have given rise to such institutional arrangements and
the normative basis on which they rest. The transformation of this
configuration gives rise, periodically, to more or less substantive (re)
interpretations or amendments of the constitution.

Nonetheless, the legal field allows for the establishment of a certain
distance between protagonists in a conflict by removing it from the
strictly political space and, in doing so, reinforcing the autonomy of the
judiciary (Bourdieu 1977, 2012: 14). The objective is to subject the con-
flict to a mediation, to an interpretation of the written norm and non-
written conventions, even if it means that the mediators, namely the
judges, develop or invent new interpretations of these norms in order to
rationalize the conditions that must be followed and accepted to guar-
antee the stability and the renewal of the legal system (Ocqueteau &
Soubiran-Paillet, 1996).

A second element must also be taken into consideration. If the legal
field, and in particular the courts, allows for the depolitization of con-
flicts by referring them to an abstract norm, judicial decisions must
nonetheless be located within a historically foreseeable interpretative
framework. While sometimes showing evidence of a great deal of cre-
ativity and inventiveness in their reasoning and in their references to
previous decisions and their (re)interpretation of legal norms, judges
ensure that their decisions respond at the same time to legal criteria
and to social and political expectations. This, therefore, means that
their decisions are subject to a double test. In the first instance, it
would have to satisfy other actors in the legal field (other judges, the
courts, the legislature, the administration, legal experts, academics
and writers of legal doctrine). In the second instance, and more glob-
ally, it would also have to be seen as acceptable by the general public
(parties, the media and the citizens in general) (Lajoie 1997: 54-55).
Hence, social and political actors also share their views on the reason-
ableness, acceptability and fairness of the decision (Perelman 1978:
421). In the judicial decisions where a national minority is challeng-
ing some fundamental element of the constitutional framework, the
court becomes the focus of enhanced legal scrutiny, and also receives
wider public and media attention. It is in these cases that there is a
much higher pressure on the court to resolve the issue in such a way
as to guarantee social and political stability and to maintain its own
legitimacy.
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Courts are therefore sensitive to the expectations expressed by their
different target audiences and their decisions take them first and
foremost into consideration, together with the normative and factual
context within which the conflict is located. In a political community
characterized by the existence of a national majority and minority
nations, we must then multiply these audiences, as the general expecta-
tions of those in the different groups can vary substantively. In claims
which involve the institutional accommodation of national pluralism
within the political system, the representatives of the national minori-
ties will seek to obtain not only a symbolic recognition, but also the
confirmation of their control over their policies or institutions without
them being subordinated to, or undermined by, the central power. This
allows us to better circumscribe the reasons invoked by the judges to
support their decisions and the arguments put forward to persuade the
different audiences. This approach allows for the integration of the
purely legal aspects of judgments (the internal coherence in the light
of existing doctrine) with the constraints resulting from the social and
political norms that guarantee the credibility and legitimacy of the deci-
sion (Lajoie 1997: 134-36). The rational formalism of law, combined
with the connection between the decision and the values, expectations,
and interests of the different audiences, enjoys the symbolic efficiency
of law and ensures its respect precisely because it is imposed as the
determinant of “legality” (and, by opposition, of illegality) (Bourdieu
1986: 8-9).

In sum, the legitimacy of courts in such cases derives from a series
of factors: the capacity to respond adequately (or to be perceived as
an adequate response — which is not exactly the same thing), with the
appearance of neutrality, to the immediate problems in the eyes of all
audiences (Gibson 1998; Knopff et al. 2009; Radmilovic 2010: 846-47;
Brouillet & Tanguay 2011: 136-40). If, occasionally, their decision can-
not satisfy the majority, it is important that it can seem acceptable to
the national minorities for the courts to be perceived as legitimate. In
other words, minorities must be able to believe that their expectations
and concerns are taken into account by the judicial system.

It is in this way that judicial decisions on the constitution, while
having an important impact on the functioning of political institu-
tions and, in particular, on the configuration of the political relations
between the national majority and minorities, face a double challenge.
On the one hand, they have to ensure the stability and continuity of
the political system, while favoring its transformation so as to reflect
the new equilibrium in the power relations between the groups. In this
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respect, they accommodate ideological and institutional mutations
resulting from the reinterpretation of the constitution, but ensuring
that these same mutations are respectful of the expectations and the
norms of the majority group. These limits take the form of conditions
to be respected (institutional constraints) and fix the contours of the
rhetoric to be used (ideological constraints). These practical and ideo-
logical constraints are defined and imposed by the dominant group,
constraints that we can refer to as conditional tolerance or as “politics of
judicial containment,” to the extent that they respond to the expecta-
tions of this audience which is particularly sensitive to maintaining its
privileged position within the political community. On the other hand,
the legitimacy of these constraints and limits imposed by the courts
depends on their acceptance by the largest number possible within the
different target audiences, including those of minority nations. It is in
the light of these multiple factors that we will now move on to analyze
the Spanish Constitutional Court’s decision on the Catalan Statute of
Autonomy (2010) and the Canadian Supreme Court’s decision on the
Quebec Secession reference (1998).

The Spanish Constitutional Court’s decision on the
Catalan Statute of Autonomy

The coincidence in time of a left-wing coalition in government in
Catalonia (PSC-ERC-ICV), favorable to increasing and improving the
quality of its self-government, with Jose Zapatero’s socialist party, more
accommodating to nationalist demands, winning the Spanish general
elections in 2004, led to the start of a process of reform of the 1979
Catalan Statute of Autonomy. The aims of this reform were, first, a max-
imum expansion of the self-government of Catalonia within the possi-
bilities allowed by the constitutional framework, while at the same time
resolving some of the deficiencies of the system, due to the lack of mini-
mum consensus for an overall top-down constitutional reform. Some of
the novelties included were the detailed delimitation of the competence
categories and fields assumed by Catalonia, its representation in certain
state bodies and institutions and in EU decision making, new provisions
on its financing system and the judicial branch, and a new Charter of
Rights. Second, the reforms also had the aim of securing a better rec-
ognition of the history and identity of Catalonia as a minority nation
within the constitutional framework. Novelties from this perspective
included references to Catalonia “a nation,” to its “historical rights”
and to its “national symbols,” among others. The Catalan initiative
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was then followed by a wave of other Autonomous Communities not
wanting to be left behind, and was described as a “second constitutive
moment” for the Spanish “State of the Autonomies” (Estado de las
Autonomias).

In accordance with the procedure for reform established in the
Statute, the proposal was initially discussed and drafted in the Catalan
Parliament. While it started with the participation of all the political
parties with representation in Catalonia, the Partido Popular (PP) voted
against the final draft, which was agreed on by 120 votes in favor and
their 15 against (20 September 2005), considering it to be an “under-
cover reform of the Constitution.” The draft proposal was then sent to
the Spanish Parliament, where it required the support of both chambers
(Congress and Senate) and an absolute majority in a final vote on the
whole text in the Congress. A commission with equal members of the
Catalan Parliament and the Congress negotiated an agreement on the
new reforms, with one of the most contentious issues being the refer-
ence to Catalonia as a “nation” in the new text. The final revision as
agreed included the reference in the preamble, stating that “In reflection
of the feelings and wishes of the citizens of Catalonia, the Parliament
of Catalonia has defined Catalonia as a nation by an ample majority.”
With this and other substantial amendments, the statute was enacted as
state Organic Act (Ley Organica) with the support of all parties except
again the PP, here the main opposition party at state level, and ERC,
which abstained, arguing that the original Catalan proposal had been
cut back too far. It was then submitted to referendum in Catalonia, with
the ironic situation of only two parties campaigning for the “no” vote
(PP and ERC) for completely opposing reasons. Notwithstanding this
opposition, the new Statute was endorsed by the people of Catalonia
(73.9 % of votes in favor and a participation of 49.4 %), and it entered
into force on 18 June 2006.

As has been seen above, the PP had opposed the new Statute since
the initial proposal left the Catalan Parliament and, once in force, they
challenged it before the Spanish Constitutional Court for being in viola-
tion of the Constitution.! This challenge was particularly significant as,
coming from one of the two main state-wide parties which represented
a substantive majority of Spanish citizens. Two additional aspects of this
challenge are worth noting: the first, the high number of provisions of
the Statute they challenged, 187 out of 245; it wasn’t so much a chal-
lenge to specific aspects but to the whole reform as such. As a result, one
of the central elements to be resolved was what were the role and func-
tions of the Statute within the State of the Autonomies, and how far
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could it go in the reform of the system. The extent of the challenge also
sparked a debate on whether the Constitutional Court could (or should)
actually review these negotiated reforms which had been agreed on by
both orders of government and, in the case of Catalonia, had also been
ratified by referendum (Fossas 2011). The second aspect worth noting
is that the challenge included provisions that had been copied by other
reformed Statutes and in certain cases put forward and endorsed by the
PP itself. This led to the challenge being viewed as directed specifically
at Catalonia, further increasing its surrounding controversy which con-
tinued during the whole proceedings.

The Court’s decision, adopted on the 28 June 2010 (STC 31/2010),
was much longer than its ordinary decisions, extending to nearly 500
pages. In order to respond to all the challenges, the Court set out an ini-
tial set of principles regarding the organization and functioning of the
State of the Autonomies, on which it then based the analysis of the spe-
cific challenged provisions which it considered and decided on in turn.
In resolving these challenges, the court was faced with the difficult task
of reconciling the Statute, which had very strong support in Catalonia,
with the opposition of a substantial part of the majority nation and of a
minority within Catalonia itself. The attempt to find a balance between
both sets of demands can be seen in the fact that it declared only 14
provisions (out of the 126 challenged) in violation of the Constitution.
In this way, it gave recognition to the claims of Catalonia by “saving”
the majority of the challenged provisions and leaving them in force. At
the same time, and in response to the demands of the PP, it also put
forward a more restrictive “constitutionally compatible interpretation”
of 27 of the other challenged provisions, providing that they were not
unconstitutional insofar as they were construed in the way stated by the
Court. Such an extensive use of this technique is unusual and prompted
some commentators to note that it converted the decision into a “hand-
book” for the interpretation and implementation of the Statute. The
decision was also accompanied by five dissenting opinions, four from
“conservative” judges, and one from a “progressive” and Catalan judge.

Despite it being included in the preamble, the Court agreed to
analyze the compatibility with the Constitution of the reference to
the Parliament of Catalonia having “defined Catalonia as a nation”
because, as claimed by the applicants, it acknowledged that this had
an interpretative value which was then projected on concepts and
categories throughout the Statute. Fully aware that this was one of the
most controversial aspects of the challenge, the Court began by restrict-
ing the scope of its considerations and declaring that: “In effect, one
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can speak of a nation as a cultural, historical, linguistic, sociological
and even religious reality. But the nation that is of relevance here is
only and exclusively the nation in a legal-constitutional sense” (STC
31/2010: par. 12). In this way, the Court tried to find a balance between
both positions, accepting that Catalonia could be considered a nation
in the wider sociological or political sense, and distinguishing this from
the strict legal-constitutional sense. It then went on to state that, “in
this (legal-constitutional) sense, the Constitution doesn’t recognize any
other than the Spanish nation” (STC 31/2010: par. 12). The Court also
went further and specifically acknowledged that the pursuit of legal
recognition of the national identity of the people of Catalonia was
legitimate within the context of the democratic state established by the
Constitution. It therefore noted that the Constitution allowed for:

the defence of ideological conceptions which, based on a certain
understanding of the social, cultural and political reality, aim to
attain for a certain collectivity the condition of national community,
even as a principle from which to attain the formation of a consti-
tutionally legitimised will to ... translate that understanding into a
legal reality. (STC 31/2010: par. 12)

However, according to the Court, this could only be done, “through
the corresponding and inexcusable reform of the Constitution” (par.
12). On these grounds, the Court went on to declare that the judgment
should state specifically that the reference to Catalonia as a “nation” in
the preamble did not have any interpretative legal effect, and that this
should apply to the rest of the provisions challenged.

Turning to the role and functions of the Statutes of Autonomy, the
Court was also faced with the complex task of setting out an initial
framework which would enable it to carry out a balanced review of the
substantial reforms included in the Statute. For this, the Court drew
selectively from its previous case law on the organization and function-
ing of the State of the Autonomies, allowing it to produce a tailored set
of principles which it could at the same time present as a continuation
of its existing understanding of the State of the Autonomies. The Court
started from the basis that “Statutes of Autonomy are norms which are
subordinated to the Constitution, as is the nature of provisions which
are not the expression of a sovereign power, but of autonomy founded
in and guaranteed by the Constitution for the exercise of legislative
power in the framework of the Constitution itself” (STC 31/2010: par.
3). It made no reference, therefore, to them being the result of the
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“exercise of the right to autonomy by nationalities and regions,” as
provided by the Constitution (Article 2). The Court also seemed to be
implying that the Statue was a norm that emanated exclusively from
Catalonia rather than a norm that expressed, through a complex and
negotiated procedure between both orders of government, the recogni-
tion and a specific configuration of its autonomy (Alberti 2010: 83).

Similarly, the Court refused to acknowledge the fundamental role of
the Statutes of Autonomy in complementing the Constitution in the
articulation of the State of the Autonomies, largely open and undefined,
which was generally accepted to determine their unique position with
regard to ordinary statutes. While noting that

It is true that, in any legal system, there are norms apart from the
Constitution, strictu sensu, carrying out functions in the legal system
that can be qualified as materially constitutional, as they serve for
ends that conceptually are understood as being within the domain
of the first norm of any legal system.

It then went on to add that “this qualification has no wider reach than
that that is purely doctrinal or academic. And ... in no case translates to
an additional normative value than that which strictly corresponds to
all norms located outside the formal constitution” (STC 31/2010: par.
3). In conclusion, the Court limited its characterization of the Statutes
to the formal category through which they are given the final endorse-
ment in the State Parliament: “Statutes of Autonomy are integrated in
the system of norms as a specific type of state law: the organic law ....
Their position in the system of legal sources is, therefore, that which is
characteristic of organic laws” (par. 3). And disregarding their generally
accepted function as the “basic institutional norms of the Autonomous
Community” (Article 147 SC), it went on to define their first constitu-
tional function as simply the “diversification of the legal system” (STC
31/2010: par. 4).

It was on the basis of this restrictive interpretation of the position
and functions of the Statute of Autonomy that the Court then went
on to review the challenged reforms. As seen above, the Court struck
down 14 of the most conflictive provisions (Catalan language, human
rights review, judicial branch, financial provisions), agreeing with the
applicants that they were in violation of the Constitution, although
they had been reviewed and accepted by constitutional experts at both
levels during the enactment process. In the case of 27 others (plus 49
more which were discussed in its reasoning but not then included in
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the final part of the decision), it accepted their compatibility with the
Constitution by construing them in such a way as to remove or avoid
their more controversial aspects, despite their also having been the
object of the above-mentioned scrutiny. In practice, this meant largely
transforming their original meaning or depriving them of any binding
legal effect, thus conferring absolute freedom on the state Parliament
to decide whether or not to implement the new reforms (financing
system, competence clauses, participation in state bodies and institu-
tions, judicial branch, among others). Together with the rest of those
challenged, the Court “saved the constitutionality” of these provisions,
and therefore in principle largely left the statute in force. However, the
result was a completely different statute from the one that had been
initially enacted.

As has been seen above, while the Court presented its decision as
balanced and fair, taking into consideration the demands of both the
majority and minority, it largely “de-activated” the two main objectives
of the reform put forward by Catalonia. By recognizing that Catalonia
was a nation in a political or sociological sense, it refused to acknowl-
edge that this could confer any additional rights or have any legal
effects or recognition within the constitutional framework. In doing so,
the Court actually disregarded the complex and ambiguous formula the
Constitution itself uses to accommodate the plural nature of Spanish
state, distinguishing between “nation,” “nationalities” and “ regions”
(Article 2), which was the result of the delicate consensus reached by
the drafters in 1978, and which has been largely undermined by the
central authorities ever since. Further on in the decision, the Court
referred to Catalonia as a “nationality,” but made no attempt to define
or characterize this term which was included specifically in the text
in recognition of the special position of Catalonia, together with the
Basque Country and Galicia, in the new constitutional settlement.
With this approach, the Court missed a valuable opportunity to set out
an authoritative interpretation of these provisions which could have
allowed for an inclusive understanding of the constitutional framework
in a way which accommodated both the minority and majority nations
in recognition of the Spanish plurinational reality. The Court also made
clear that any other understanding than the very restrictive one it put
forward requires a reform of the Constitution and the attainment of
the corresponding super-qualified majority in the Spanish Parliament,
involving a process in which Catalonia has no direct participation.

In addition, while saving the constitutionality of many of the challenge
provisions through the technique of “constitutional interpretation,”

“
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the Court converted them into a set of general and redundant politi-
cal recommendations, completely devaluating the Statute of Catalan
Autonomy as a legal norm. This devaluation of the position and func-
tions of the Statute of Autonomy within the constitutional system also
resulted in a substantial restriction of the possibilities of participation
or impact of Catalonia in the reform and development of its own self-
government, and of the system more generally. As has been seen, it is
through their role in the initial proposal and their on-going engage-
ment in the enactment and reform of their statute that the Autonomous
Communities can contribute to the definition and evolution of the
State of the Autonomies, within a very open constitutional framework.
On the other hand, they have no direct participation in the reform of
the Constitution itself, which also requires a super-qualified majority
at the central level. In sum, the message put forward by the Court in
this decision was clear: any substantial amendment or development
of the State of the Autonomies requires a top-down reform of the
Constitution, and until that happens it will not accept to be bound by
new interpretations of the provisions regarding the territorial organiza-
tion of the state, even if they have been enacted in compliance with
all the requirements for a bottom-up reform of a Statute of Autonomy.
Finally, by de-activating many of the new reforms, in defiance of both
the Catalan and state Parliamentary majorities and amidst challenges to
its legitimacy to review the Statute, the Court also clearly asserted and
reinforced its own position as the final and ultimate interpreter of the
Constitution within the system.

The reaction against the Court’s decision in Catalonia was unprec-
edented. In response to initial leaked drafts, 12 Catalan newspapers
published a joint editorial in defence of the Statute (“The Dignity of
Catalonia”). Days after it was finally published, a massive protest march
was held in Barcelona with the slogan “We are a nation, we decide,”
organized by civil society organizations and with the support of all the
Catalan political parties with the exception of the PP and the minor-
ity party “Ciutadans.” This slogan was a direct response to the Court’s
statement that “there is no other nation than the Spanish nation,”
which was one of the ones that received most immediate publicity and
largely became the focus for the long and complex decision. The march
was headed by the six presidents and ex-presidents of the Catalan
Government and Parliament and was attended by a million people.
Academic reaction was also immediate, with strong criticism directed
not only at the content of the decision, but also at its tone and its lack
of clear reasoning (see, in particular, contributions in Bernadi et al.



58 Elisenda Casanas Adam and Francois Rocher

2010 and Institut d’Estudis Autonomics 2011). In addition, specialist
commentaries stressed that it departed from much of its previous case
law without clearly acknowledging the fact (Alberti 2010; Fossas 2010).
The Court itself was also accused of assuming the role of “prorogued
constituent power,” and therefore of breaching its constitutional limits
(Viver 2011).

At the central state level, the PP largely considered the decision a
victory, although some of its members declared it to have been too soft
on the Statute and would have liked more of its provisions to be stuck
down. The Socialist Party in Government tried to present it as a “bal-
anced decision,” and focused its efforts on requesting respect for the
Court. Academic commentaries in the rest of Spain also mostly regarded
the decision as fair, with some notable exceptions and notwithstanding
specific criticism of some of the reasoning or more technical aspects,
and this seems to be the general impression that was transmitted to the
international sphere (Alvarez and Tur 2010; Diaz 2011). Overall, it can
be said that that after years of uncertainty and on-going controversy
surrounding the decision, certain normality was restored after it was
finally published. Even in Catalonia, although political institutions
remained fiercely critical of the decision and the Court, they continued
to bring challenges to state statutes before it, highlighting therefore that
they still had an expectation that it would respond to their demands.
The challenged Statute of Autonomy itself also remained largely in
force, and the decision did not have an immediate substantial effect on
most of the implementation that was being carried out.

However, this was not the end of the matter. What had without doubt
been the biggest crisis of the State of the Autonomies since its estab-
lishment in 1978, was followed by a change in the governing parties
at both levels, with the more conservative CiU gaining power in the
Generalitat (November 2010) and the Partido Popular (November 2011)
in the central government. Within the Statutory framework resulting
from the Court’s decision, CiU continued trying to negotiate a better
constitutional accommodation of Catalonia until the celebration of
the Diada (the national holiday of Catalonia, which commemorates
the fight for Barcelona in 1714), on 11 September 2012, when one-
and-a-half-million Catalan citizens came out in a march in favor of
independence. This led to the holding of new elections and to a new
Parliamentary majority, again led by CiU, in favor of holding a referen-
dum on independence and leading the process of national transition to
the Catalans’ “own state.” The first step in this process was the adop-
tion of a “Declaration of Sovereignty and Right to Decide of the People
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of Catalonia” by the Catalan Parliament, in defiance of the Spanish
Government'’s refusal to even discuss the holding of a referendum. The
preamble of the Declaration refers to drawbacks and refusals imposed
by the institutions of the Spanish state on measures to transform the
political and legal framework, “among which Sentence 31/2010 passed
by the Spanish Constitutional Court deserves particular emphasis.”
More than two years after it was finally adopted, the Court’s decision
is still at the centre of the conflict between the Catalan authorities and
the central state.

The Supreme Court of Canada’s reference on Quebec’s
secession

Quebec has held two referendums on independence. The first was on
20 May 1980 after the Parti Québécois (PQ) came to power in 1976. The
results were unequivocal: 59.56% of voters responded no to a particu-
larly long question, not on independence but on the attainment of a
mandate to negotiate a new political arrangement qualified, in brackets,
as sovereignty.?

The first referendum defeat was followed by major constitutional
amendments to the federal framework in 1982: adoption of proce-
dures of constitutional amendment, as previously these were carried
out by the British Government — the British North America Act was
an imperial law of 1867; entrenchment of a Charter of rights and
freedoms; recognition of the rights of aboriginal peoples and inclusion
of the principle of distribution of wealth through the commitment to
guaranteeing equalization payments. The Quebec National Assembly
refused to sign the new Constitution that diminished its powers, most
notably with regard to its linguistic regime. The PQ lost the elections
in December 1985 and was replaced by the Parti libéral du Québec (or
the Quebec Liberal Party), resolutely in favor of maintaining Quebec
within Canada.

The PQ was elected again in September 1994 on the promise of hold-
ing of a new referendum on sovereignty. This was held on 30 October
1995. The question, a result of an agreement between three parties
(two sovereigntist parties, the PQ and the Bloc Québécois, sitting in the
federal Parliament; and an autonomist party, the Action démocratique
du Québec), asked directly about the attainment of sovereignty without
making it conditional on the conclusion of a partnership agreement.3
A weak majority, that is 50.6 % of the Quebeckers, voted in favor of
maintaining Quebec within Canada.
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This tight victory of the no camp fuelled substantive criticism of the
federal politicians’ referendum strategy, principally voiced in English
Canada. Most notably, they highlighted the fact that the referendum
questions had been deliberately confusing and they had not been
understood by a good number of citizens who believed that Quebec
would remain a Canadian province even if they voted yes (Pinard 2000).

In September 1996, as part of what was described as the “Plan B” (a set
of legal and political measures directed at avoiding a third referendum),
the federal government submitted a reference to the Supreme Court of
Canada. There is a procedure that allows the Prime Minister to invite
the Governor in council to request the opinion of the Supreme Court
of Canada (SCC) on an issue of law considered of importance. While
this cannot be considered a decision of the Court, it produces the same
effects. The Government therefore submitted three questions to the
SCC, through the Order in Council P.C. 1996-1497 of 30 September
1996, on which it wished to obtain its opinion:

1. Under the Constitution of Canada, can the National Assembly, legis-
lature or government of Quebec effect the secession of Quebec from
Canada unilaterally?

2. Does international law give the National Assembly, legislature or
government of Quebec the right to effect the secession of Quebec
from Canada unilaterally? In this regard, is there a right to self-
determination under international law that would give the National
Assembly, legislature or government of Quebec the right to effect the
secession of Quebec from Canada unilaterally?

3. In the event of a conflict between domestic and international law
on the right of the National Assembly, legislature or government of
Quebec to effect the secession of Quebec from Canada unilaterally,
which would take precedence in Canada? (SCC 1998)

At the end of August 1998, the Supreme Court of Canada published
its Quebec Secession Reference. To the question of whether Quebec
had a right to unilateral secession under the Canadian Constitution,
the Court said no. To the second question, the Court responded that
because Quebec cannot be considered as being “subjugated,” “domi-
nated” or “exploited” within the Canadian political framework, which
cannot be compared to a colonial empire, the Quebec government does
not have a right to secession on the basis of international law. Having
said this, the Court did not then need to respond to the third question
posed by the Canadian Minister of Justice and Attorney General. In
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sum, to no-one’s great surprise, the SCC considered that a unilateral
declaration of independence could not be carried out in accordance
with the provisions of the Canadian Constitution. The reasoning of
the Court was therefore predictable. It reminded all parties that the
constitutional provisions must be respected and, from this perspec-
tive, contributed to strengthening the Canadian political system. The
Court indicated clearly that a unilateral withdrawal of Quebec from the
Canadian federation would be illegal. If this opinion responded to the
expectations of a large majority of Canadians from other provinces and
of a significant proportion of Quebeckers who had voted no in 1980
and 1995, it also had to ensure that it would not be totally condemned
by the Quebec nationalists who would have seen it as a form of impris-
onment within Canada, an inability to leave or, at the same time, to
make the system evolve.

The opinion therefore did not limit itself to responding to the ques-
tions posed by the Canadian Government. The SCC went further and
sought to identify the conditions that would allow Quebec to secede in
compliance with the Constitution. In order to do this, the Court had to
first make use of notable creativity in structuring its reasoning around
the norms and principles meant to clarify the understanding of the
constitutional text. These fundamental constitutional principles, which
were not to be taken in isolation, were: (a) federalism; (b) democracy;
(c) constitutionalism and the primacy of law; and (d) the respect for
minorities. While not included expressly in the constitution, “the prin-
ciples dictate major elements of the architecture of the Constitution
itself and are such as its lifeblood” (SCC 1998: par 51).

In this way, and in the light of these principles, the Court stated that

[tlhe Constitution is the expression of the sovereignty of the people
of Canada. It lies within the power of the people of Canada, act-
ing through their various governments duly elected and recognized
under the Constitution, to effect whatever constitutional arrange-
ments are desired within Canadian territory, including, should it be
so desired, the secession of Quebec from Canada. (SCC 1998: par. 85)

In sum, if a unilateral secession is illegal, it can nevertheless be carried
out through a process of negotiation. The novelty of the opinion is
that it established an obligation to negotiate following a democratic
expression of Quebec’s desire for independence. By doing this, the
Court subscribed to the idea that “the clear repudiation by the people
of Quebec of the existing constitutional order would confer legitimacy
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on demands for secession” (SCC 1998: par. 88). Nevertheless, for the
obligation of negotiation to arise, two other conditions must be met: “a
clear majority of Quebeckers votes on a clear question in favour of seces-
sion” (SCC 1998: par. 148).

These negotiations, presented as inevitably difficult and with uncer-
tain results, would have to take into account the interests of all parties
(Canadian and Quebec governments, the other provinces and other
participants) and would touch on complex issues. The Court listed what
these would be on (regional and national economic interests, rights of
the linguistic minorities and aboriginal peoples), without, however,
being explicit on the content of the negotiations. Finally, the Court did
not give an opinion on these issues and returned the debate to the polit-
ical field. The process would have to be evaluated by the whole of the
political actors that “would have the information and expertise to make
the appropriate judgment as to the point at which, and circumstances
in which, those ambiguities are resolved one way or the other” (SCC
1998: par. 100). It is therefore the political actors and not the voters
who, in the final analysis, are the best placed to evaluate the divergent
positions adopted by the parties in the negotiations.

One could ask how an opinion that authorizes the secession of
Quebec can at the same time preserve the constitutional edifice and
the rights and obligations of the national majority and not put into
question the very existence of the overarching political community.
From the point of view of the representation of the nation, the
Supreme Court accomplished the tour de force of not denying the exist-
ence of a Quebec people while limiting their capacity to question the
foundations of the Canadian political community.* Despite the judges
refusing to pronounce themselves on the existence of a people — “[a]
Ithough much of the Quebec population certainly shares many of the
characteristics of a people, it is not necessary to decide the ‘people’
issue” (SCC 1998: 7) — their statement of the circumstances that led
to the creation of the Canadian federation implicitly recognized the
plurality of peoples within Canada. The adoption of a federal structure
illustrates the need to accommodate the constitutive diversity of the
Canadian political community. It would be an exaggeration, however,
to associate the reference to a single binational reading of Canada’s
political history (some do so, Millard 1999; Leclair 2000) because the
creation of the Canadian federation also sought to preserve the cul-
ture and autonomy of the two maritime provinces which had been
integrated into Canada (Nova Scotia and New Brunswick) (SCC 1998:
par. 60).
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Because of this recognition and acceptance of the Canadian consti-
tutive diversity, it becomes extremely difficult to leave the overarch-
ing political community. The right to self-determination cannot be
exercised except if a people are colonized or oppressed. Consequently,
if they enjoy an internal autonomy and can proceed freely within
this sphere, they cannot claim a right of secession in accordance with
international law. In return, every state has a duty to preserve its ter-
ritorial integrity (SCC 1998: 8). This cannot be broken on the basis of
the principles of the primacy of law and of democracy, except if the
citizens clearly express their will to do so in response to a clear ques-
tion in the context of a referendum. But the relationship between the
primacy of law (namely, the respect for the procedure of amendment of
the constitution) and the principle of democracy is structured hierarchi-
cally in favor of the former. This is scarcely surprising, to the extent that
the object of the reference, namely the constitutionality of a unilateral
secession, directly challenges the integrity of the state and the continu-
ity of the Constitution. Or, in other words, the mandate of the Court is
to protect one and the other and, by doing so, to safeguard the reason
for its own existence.

If the Supreme Court’s reference imposes an obligation to negotiate,
it does not facilitate, however, the process leading to the secession of
Quebec. It is rather the opposite that seems to prevail in the light of the
three major constraints that are spelled out in the opinion. Firstly, as we
have highlighted above, Quebec cannot legally proceed unilaterally to
its secession from Canada. The requirement of a clear majority to a clear
question will result in no more than to force Canada to participate in a
process of negotiation. Yet nowhere does the Court qualify this major-
ity or specify how to determine the clarity of the question. It leaves the
task of defining the parameters of this double requirement of certainty
to the political actors, both of the majority and the national minority,
after the fact. This confers a first veto right on the Canadian political
authorities following a successful referendum. They can declare that the
requirement of clarity has not been attained and that the negotiations
should not be initiated. Secondly, if the first obstacle is overcome, the
SCC was careful to note that the result of the negotiations should also
be an agreement between the representatives of both legitimate majori-
ties, “namely, the clear majority of the population of Quebec, and the
clear majority of Canada as a whole, whatever that might be” (SCC
1998: par. 97). In other words, the reference explicitly accords a second
veto right to the majority regarding the clearly expressed will of the
minority in favor of secession: “Negotiations would need to address the
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interests of the other provinces, the federal government, Quebec and
indeed the rights of all Canadians both within and outside Quebec, and
specifically the rights of minorities. No one suggests that it would be an
easy set of negotiations” (SCC 1998: par. 151). And if these necessarily
difficult negotiations reach an impasse, the reference remains silent as
to how to unblock it. In fact, the Court insists on the idea that, for it to
be legal, a constitutional amendment would be required (SCC 1998 par.
97). Hence, if the two first obstacles are overcome (agreement on the
clarity of the question and the results, and successful negotiations), the
process leading to the secession of Quebec will have to be the object of
a constitutional amendment. Taking into consideration the complexity
of the issues raised, there is no doubt that the unanimous consent of
the Canadian Parliament and of the legislative assemblies of each of the
provinces would be required.

Despite the constraints imposed on the process of secession, the ref-
erence was very well received by a vast majority of commentators and
political figures: Quebec’s commentators and political actors focused
on the obligation to negotiate after a victorious referendum and saw in
the decision the recognition of the legitimacy of their claim; in English
Canada, the emphasis was placed on the requirement for clarity and
the incompatibility of a unilateral declaration of independence with the
constitution (Mandel 1999; Rocher and Verrelli 2003; Tierney 2003). It
therefore appeared as the result of a well-balanced reasoning. The Court
had successfully manage to overcome the feat of declaring Quebec’s
unilateral secession illegal while opening the door to a process that
could, theoretically, lead to its secession following negotiations carried
out in good faith. Both audiences targeted by the reference could draw
arguments from it that reinforced their position. The Court’s status as
arbiter was thus not challenged (Lajoie 2000).

Political observers focused especially on the political dimensions of the
reference, namely the dimensions located within the logic of contain-
ment, rather than on the four principles on which the Court’s reasoning
was based. Moreover, the federal government made haste to follow up
the provisions in the reference by adopting the Clarity Act in June 2000.
While the reference remained vague regarding the political actor repre-
senting the Canadian majority, the federal government assumed that
responsibility. In this sense, the preamble of the act states that “the House
of Commons, as the only political institution elected to represent all
Canadians, has an important role in identifying what constitutes a clear
question and a clear majority sufficient for the Government of Canada
to enter into negotiations in relation to the secession of a province from
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Canada” (Canada 2000). The act itself does not then contain more than
three articles. The first specifies that the Canadian government will give
its opinion on the clarity of the question before the holding of a refer-
endum on secession, then disqualifies specifically the questions posed
in 1980 and 1995, and indicates that it will refuse to start negotiations
if it considers the question to be ambiguous. The second article covers
the power of the Canadian government to declare, after the holding of
a referendum, if it considers the results to be sufficiently clear to begin
negotiations (on the basis of the importance of the majority, the partici-
pation rate and of “any other matters or circumstances it considers to
be relevant.” Furthermore, if the negotiations are finally to take place,
they must in particular relate to “the terms of secession that are relevant
in the circumstances, including the division of assets and liabilities, any
changes to the borders of the province, the rights, interests and territorial
claims of the Aboriginal peoples of Canada, and the protection of minor-
ity rights” (Canada 2000). What must be retained from the above is that
even if the Clarity Act is much more restrictive than what the secession
reference permitted, in the sense that it opens the door to an arbitrary
interpretation of the results of a future referendum depending on the
political interests of the moment, it could not have been adopted if the
Supreme Court had not legitimized the idea that it is fair and equitable
that the citizens of Quebec should not be the only ones to decide on
their future. More important still, while the reference reinforces the obli-
gation of holding eventual negotiations on the basis of the democratic
principle which requires a deliberation in good faith by all the political
actors, the federal statute seeks to increase the margin of uncertainty by
laying the ground for the federal government to set an exorbitantly high
barrier before sitting down at the negotiating table (Perelman 1978).

Conclusion

In both the Catalan Statute Decision and the Quebec Secession
Reference, as has been seen, the courts were faced with resolving a
political conflict between the majority and minority groups within a
plurinational setting that required them to look outside their own exist-
ing case law to carry out a more developed and nuanced interpretation
of the constitutional framework. The analysis of these cases confirms
the main argument in this chapter and shows how the demands of both
the majority and minority groups and the evolution of the power rela-
tions between them condition the interpretation of the constitutional
framework by the courts and, at the same time, how the courts try and
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construct their decisions in such a way that they will be considered
acceptable and legitimate by both groups. In order to do this, the courts
were forced to be notably original and creative in drafting their opin-
ions, with the Spanish Constitutional Court distinguishing between the
political and legal concepts of “nation” and drawing selectively from its
previous case law, and the Canadian Supreme Court going further than
the specific questions it was asked and building on the fundamental
principles of the Constitution. More importantly, while taking into
consideration the demands of both groups and presenting the deci-
sion as fair and balanced, in each case the final result of the decision
responds clearly to the expectations of the majority group and ensures
the respect for the constraints in place to ensure the stability and con-
tinuation of the political system (“judicial containment”): in Spain, by
“de-activating” many of the new reforms; and in Canada, by establish-
ing very strict conditions for a possible secession.

As well as confirming the main argument put forward in this chapter,
the comparative analysis of both cases also highlights a fundamental
difference between them, which in turn has consequences for the long-
standing effectiveness of the judicial containment carried by the courts.
While in the Canadian case the Court succeeded in persuading both
sets of audiences with its decision, in the Spanish case a majority of
the audience in Catalonia considered the decision to favor the Spanish
central level and to therefore contribute to oppression of Catalan
expectations and demands. As a result, in Canada the “judicial contain-
ment” has been effective and longstanding, and the Supreme Court’s
decision has contributed to reinforcing the continuation and stability
of the overall system and has been largely praised by legal specialists
in Canada and elsewhere as a model of respect for democracy and
national pluralism. However, in Spain, the “judicial containment” only
had a limited and short-term effect of de-activating the controversial
reforms and providing a provisional solution to the conflict between
the majority in Catalonia and a significant number of the wider Spanish
population. Despite the Catalan authorities strongly disagreeing with
the decision, they were forced to accept it and comply with it as it had
been adopted by the constitutional body established for the resolution
of such conflicts, in accordance with constitutional procedures, and
was therefore vested with the symbolic effectiveness of being the final
word of the ultimate legal authority within the system. A refusal to do
so would have resulted in a constitutional crisis. However, the long-
term effect of the Constitutional Court’s decision has been to further
increase the instability of the system and the level of conflict between
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Catalonia and the central authorities, as can be seen by the rise in sup-
port for independence in the region. Moreover, the decision has also
affected the court’s own legitimacy and perception of neutrality, and
therefore has compromised its position to convincingly mediate in
future conflicts between Catalonia and the central state. In the light of
the recent “Declaration of Sovereignty,” it seems that the full effects of
this decision are still to be seen.

Notes

1.

2.

The Statute was also challenged by the Spanish Ombudsman (Defensor del
Pueblo) and five Autonomous Communities.
The question read as follows:

The Government of Quebec has made public its proposal to negotiate a new
agreement with the rest of Canada, based on the equality of nations; this agree-
ment would enable Quebec to acquire the exclusive power to make its laws,
levy its taxes and establish relations abroad - in other words, sovereignty — and
at the same time to maintain with Canada an economic association including
a common currency; any change in political status resulting from these nego-
tiations will only be implemented with popular approval through another ref-
erendum; on these terms, do you give the Government of Quebec the mandate
to negotiate the proposed agreement between Quebec and Canada?

The question was as follows: “Do you agree that Quebec should become
sovereign after having made a formal offer to Canada for a new economic
and political partnership within the scope of the bill respecting the future of
Quebec and of the agreement signed on 12 June 1995?”

As the Court recalled:

The federal-provincial division of powers was a legal recognition of the diver-
sity that existed among the initial members of Confederation, and manifested
a concern to accommodate that diversity within a single nation by granting
significant powers to provincial governments. The Constitution Act, 1867
was an act of nation-building. It was the first step in the transition from colo-
nies separately dependent on the Imperial Parliament for their governance
to a unified and independent political state in which different peoples could
resolve their disagreements and work together toward common goals and a
common interest. Federalism was the political mechanism by which diversity
could be reconciled with unity. (SCC 1998: par. 43)
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The Limits of Constitutionalism:
Politics, Economics, and
Secessionism in Catalonia
(2006-2013)

Hector Lopez Bofill

Introduction

The politics of accommodation in contemporary European multina-
tional democracies is multidimensional. As the Introduction to this
volume states, “the notion of accommodation in plurinational polities
needs to be unpacked and disaggregated and all of its multiple dimen-
sions need to be analyzed, integrating comparative politics and com-
parative constitutional law into the analysis” (Lluch 2014). In this
chapter, I examine the effect of Spanish constitutionalism on substate
nationalist mobilization in Catalonia, but I also examine the impact of
economic and political considerations on the latter. I seek to go beyond
the constitutional analysis presented by Rocher and Casafias Adam
in this volume.

On 11 September 11 2012, on the occasion of Catalonia’s National
Day (Diada nacional) celebration, hundreds of thousands of people took
to the streets of Barcelona calling for Catalonia’s independence from
Spain. From 2010 onwards, the polls indicate a persistent rise of seces-
sionism to the extent that recent polls maintain that more than 50%
of the population entitled to vote would support secession if there were
an official referendum (against just around 20% who would oppose it).!

In this chapter, I seek to account for this epic political development
by first relating it to the failure of the Catalan Statute of Autonomy’s
amendment process between 2003 and 2010. I then assess the impact
of the failure of the fiscal agreement with Spain during 2010-2012, and
the impact of a number of court rulings on issues of language and cul-
ture. Next I look at the current constitutional and political stalemate by
examining the Spanish constitutional framework regarding the right to
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hold a referendum on independence (the “right to decide”), and assess
alternatives for transcending the Spanish constitutional framework.

The Catalan Statute of Autonomy amendment
process (2003-2010)

On 28 June 2010, after four years of deliberation, the Spanish
Constitutional Court finally issued its decision on the constitutional-
ity of the 2006 Statute of Autonomy of Catalonia.? The Court nullified
14 provisions of this Statute and interpreted another 27 provisions in
accordance with the Constitution. The decision undermined the aims
and the basic structure of the 2006 Statute of Autonomy.

The recognition of Catalonia as a “nation” was curtailed since the
judgment held that the term “nation” used in the Statute’s preamble
had no legal standing. The Court insisted that according to the Spanish
constitutional framework there is only one nation, Spain, which is
the unique holder of sovereign power through the will of the Spanish
people represented in the Spanish Parliament. The term “nation” men-
tioned in the Catalan Statute’s preamble was therefore rejected by the
Spanish Constitutional Court if it contained any attribute of sovereign
power. Nevertheless, it was considered compatible with constitutional
provisions insofar as it referred to what the Spanish Constitution
defines as a “nationality”: a community that can exercise a right to
autonomy under the framework set by the Spanish Constitution. The
interpretation given by the Court to the term “nation” as a “national-
ity” was extended to any aspect of the Statute in which the national
character of Catalonia was mentioned such as the reference to the
“national situation” or the regulation of the “national symbols.” The
struggle for political recognition of Catalonia within a plurinational
conception of Spain therefore failed from the very beginning of the
Constitutional Court ruling.

With regard to “historical rights” referred to in Article 5 of the Statute,
the Court’s decision deliberately excluded this provision from the rec-
ognition that the Spanish Constitution makes of historical rights in
Navarra and the three Basque provinces, on which the independent
financing system of these territories is based. Avoiding any possible
correspondence between the Catalan “historical rights” and the con-
stitutionally enshrined historical rights of the above-mentioned ter-
ritories, the Court rejected the Statute’s aims not just in regards to the
recognition of plural identities within the Spanish state but also in the
improvement of its financing system.
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Concerning linguistic rights, the ruling abolished the preferential
status for Catalan in the Catalan public administration and media.
Even though the decision maintained the pre-eminence of the Catalan
language in the area of education and its vehicular character, the Court
subjected the Statute’s provisions to the recognition of the Spanish
language as vehicular in education at the same level as Catalan. The
decision’s holding regarding language policy was the beginning of a
sequence of judgments issued by Spanish ordinary courts that have
threatened the policy established since 1983 by the Catalan government
of making Catalan the main language of communication and learning
in Catalonia’s public schools. This policy was considered instrumental
in order to revive and normalize the Catalan language after 40 years of
proscription during General Franco’s dictatorship. However, according
to the Constitutional Court’s ruling, Spanish should increase its pres-
ence as a language of learning.

As far as the allocation of powers was concerned, the Constitutional
Court’s ruling closed the door to the Statute’s ambition of modulating
the competences framework between the state and the Autonomous
Community. Therefore, it obliterated the Statute’s attempt to broaden
the material content of the exclusive powers of the autonomous com-
munity and to ensure that, as far as possible, the central government
would not use its own powers to intervene in these areas.

Regarding institutions, the ruling questioned the articles related to
the Judicial Power altogether and declared them unconstitutional.

Finally, the financing system was also strongly affected by the
Constitutional Court’s decision since it reduced the legal effect of the
Statute’s provisions in this area. The Spanish Constitutional Court rul-
ing on Catalonia’s Statute was contested by a huge demonstration that
filled Barcelona’s center on 10 July 2010 with an estimated attendance
of more than one million people.

The subsequent elections to the Catalan Parliament, held on 28 Nov-
ember 2010, were won by the nationalist and center-right coalition
Convergencia i Uni6 (CiU). This electoral alliance gained 14 seats in the
Catalan Parliament which brought them to a total of 62 deputies (just
5 seats under the overall majority). However, in 2010, CiU and its leader
Artur Mas, were still deliberately ambiguous regarding the final political
status they sought for Catalonia, as has been CiU’s traditional stance
since they won the first elections of the regional Parliament in 1980.

CiU’s 2010 Parliament election campaign was centered on the so-
called “fiscal agreement” proposal, an amendment of the financing sys-
tem, which would require an agreement with the Spanish government
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and an amendment of the Spanish statute concerning the financing
of the Autonomous Communities (Ley Orgdnica de Financiacion de las
Comunidades Autonomas, LOFCA) in order to reduce the fiscal imbal-
ance between Catalonia and the Spanish state. The aim was to obtain
a financing system analogous to that recognized by the Spanish
Constitution in Navarra and the Basque Country that would allow
the Catalan government to collect and manage most of the taxes in
Catalonia. Changing the fiscal arrangements between Catalonia and
Spain was considered by CiU as the first step to overcome the consti-
tutional crisis provoked by the Constitutional Court’s decision on the
Statute, and as the most efficient strategy to receive the tax revenues
needed to overcome the Catalan government’s financial difficulties.
The new fiscal relationship, according to the CiU proposals during the
2010 electoral campaign, would have been vital to boost the Catalan
economy in the current crisis.

The struggle for the fiscal agreement was the main goal during the
first Artur Mas term in office between 2010 and 2012.

The failure of the fiscal agreement in Spain (2010-2012)

In its fiscal proposal, the Artur Mas Administration was inspired by the
Navarra and Basque Country models. It is estimated that the fiscal defi-
cit between the Basque Country and Spain is no more than 2% of the
GDP,?® which is considerably lower than the almost 10% of total GDP
that Catalonia maintains with the center. The financing system of the
Historical Territories of the Basque Country and the Foral Community
of Navarra (Concierto Econémico) gives them the authority to establish
and regulate their tax systems. This means levying, management, settle-
ment, collection, and inspection of most of the state taxes. These taxes
are collected by the said territories, and the Autonomous Community
contributes to financing the general expenditures of the state that are
not assumed, through an amount called a “quota” or “contribution.”
Catalonia’s tax administration, instead, is included in a centralized
revenue collection system and a subsequent regional financing based
on per capita allocation of public expenditure, which implies position-
ing Catalonia as a clear net contributor to other Spanish regions. Thus,
Catalonia is ranked third in the amount it pays in taxes to Spain, but is
ranked tenth in the amount it receives in return.

In its ruling on the Catalan Statute, as we have seen, the Constitutional
Court suggested than any change in the financing system in order to
move Catalonia closer to the fiscal models of Navarra and the Basque
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Country would require a constitutional amendment. The amendment
should count, at the very least, with the support of three-fifths of
the Spanish Congress and three-fifths of the Spanish Senate and an
eventual referendum. The Catalan proposal sought to transform the
financing system in order to produce a similar outcome as the one that
benefits Navarra and the Basque Country, but without being based on
the same legal foundations, i.e. the “historical rights.” According to
the Catalan proposal, the fiscal agreement would require an amend-
ment of the Spanish act concerning the financing of the Autonomous
Communities (LOFCA), the approval of which only needs the overall
majority of the Spanish Congress (it could then be bargained just with
the Spanish political group that gained the majority of the House,
particularly in a scenario in which the seats of the Catalan national-
ist parties would be decisive to form the overall majority). But this
plan collided with the outcome of the Spanish general elections that
took place on 20 November 2011: the conservative People’s Party (PP)
not only defeated the ruling Spanish Socialist Workers Party (Partido
Socialista Obrero Espafiol, PSOE), but also gained 186 of the 350 seats of
the Congress of Deputies and, thus, the overall majority of the House.
No negotiation with other political groups would be needed to ensure
that the PP leader, Mariano Rajoy, would become the prime minister.
The Constitutional Court’s decision, which was a consequence of an
appeal of unconstitutionality lodged by the People’s Party, became the
legal framework invoked by Mariano Rajoy in order to legitimate the
recentralization of the system by assuming powers in different areas.
Nevertheless, the Catalan Government in July 2012, with the support
of more than two-thirds of the Catalan Parliament (ICV and ERC added
to the votes of CiU’s deputies) passed a proposal of fiscal agreement
with the Spanish Government. Unlike the 2006 Statute of Autonomy,
the fiscal agreement was a proposal without normative value, a set of
principles that should guide the negotiations between the Catalan and
the Spanish Governments. But Mariano Rajoy, in a meeting with Artur
Mas that took place in September 2012, refused a limine the Catalan
proposal and any agreement on a specific fiscal status for Catalonia.
According to the Catalan prime minister, Artur Mas, the Spanish prime
minister reaffirmed during the summit that there was no room for
negotiating and that the fiscal agreement was a dead end. The Catalan
Government’s efforts to change the fiscal relationship with the center
became indeed more dramatic given that in August 2012, unable to
retain a great deal of the tax revenues produced within Catalan terri-
tory, the Mas Administration was forced to ask Madrid for a bailout of
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almost €5 billion. Current expenditures in basic areas such as health
or education were in danger. Taking into account that Catalonia is one
of the great net contributors to other Spanish regions (and produces
almost 20% of the Spanish GDP), swallowing the bitter pill of asking for
a bailout was perceived as a humiliation of Catalan society. The claim
for independence was thus deeply imbricated with the fiscal tensions
between Catalonia and Spain in the midst of the current economic col-
lapse, and the refusal of the Spanish Government to negotiate made it
stronger.

Court rulings affecting language and cultural policy

As we have seen, the Constitutional Court decision on the linguistic
issues regulated by the 2006 Catalan Statute of Autonomy opened the
door to challenging the linguistic policy in Catalonia’s public schools.
The linguistic normalization program introduced in the early 1980s had
consolidated the role of Catalan as the vehicle of learning and teach-
ing: students were not segregated into different groups on the grounds
of language, and non-linguistic subjects were taught mainly in Catalan.
The so-called “linguistic immersion” policy fostered the use of Catalan
among new generations and guaranteed its survival within a context
in which Spanish still played a dominant role in various social areas.
On the other hand, the policy guaranteed equality of opportunities
and social cohesion. While during the early 1980s the aim of linguistic
immersion was to integrate the children of Spanish-speaking immi-
grants who had come from other areas of Spain under Franco’s rule, at
present the purpose of linguistic policy in public schools is to facilitate
Catalan as the language of socialization among pupils from 160 differ-
ent countries speaking around 250 different languages.

However, the Catalan linguistic immersion program has been chal-
lenged, first, by a range of ordinary Court decisions that implemented
the Constitutional Court judgment and, second, by legislation that the
Spanish central authorities have on their legislative agenda.

Following the Constitutional Court, ordinary Courts must establish
that Spanish is the co-vehicular language in Catalan public schools.
According to the Court, this is because Spanish is the statewide official
language.

The particular education design that follows from this approach
includes the obligation of the educational centers to teach a percentage
of non-linguistic subjects (such as, for instance, sciences or mathemat-
ics) in Spanish. Neither the Constitutional Court nor ordinary Courts
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establish what specific percentage of teaching hours the center must
offer in order to consider that the vehicular character of Spanish in
Catalan schools has been accomplished. That will be fixed by the nor-
mative authorities, whether the Spanish authorities in basic legislation
on education or the Catalan ones. The outcome of the policy induced
by judicial decisions calls for promoting the use of Spanish as a vehicu-
lar language in non-linguistic subjects.

The proposal of the People’s Party Government was still more hostile
toward the normalization and social use of Catalan. The education
minister’s draft displaced Catalan language from the principal learn-
ing language to the third language taught in the schools of Catalonia,
behind Spanish and English. The whole linguistic immersion system
is therefore at risk of disappearing and thereby the Catalan process of
normalization. Other cultural issues are affected by the education min-
ister’s draft plan: 100% of the contents in history, for instance, would
be regulated by the central government and not by the Catalan one.

These central state decisions that affect linguistic and cultural policies
are an additional factor that explains the growth of the pro-sovereignty
orientation.

The Spanish constitutional framework
on the issue of secession

The doctrine on constitutive referenda was established by the Spanish
Constitutional Court in its decision issued on 11 September 2008,
which declared unconstitutional and void the popular consultation
promulgated by the Basque Country prime minister, Juan José Ibarretxe,
to the Basque citizens on a new political status for the Basque Country.*

According to the Constitutional Court, the Spanish Constitution
would not prima facie prohibit the recognition of another subject of
sovereignty, i.e. the Basque people, but this would necessitate a struc-
tural change in the Spanish constitutional order (which just recognizes
the Spanish people founded in the unity of the Spanish nation as the
only subject of sovereignty). This constitutional amendment, indeed,
would be possible only following the most rigid procedure among the
revision procedures foreseen by the Spanish Constitution (Article 168 of
the Spanish Constitution). The approval of such an amendment would
require: a two-thirds majority of the members of the Spanish Congress
and the Spanish Senate; the dissolution of the Cortes Generales; the call
for elections to constitute a new Congress and a new Senate; the rati-
fication of the decision passed by the previous Houses by a two-thirds
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majority of the members of each House; and, finally, the amendment
being submitted to ratification by a referendum held by the Spanish
people. Spain’s Constitution, in force for almost 35 years, has never
been amended following the above mentioned procedure. On the other
hand, the Constitutional Court, based on the decision in the Ibarretxe
enquiry, suggested that merely asking for a different demos from the
Spanish demos (like the Basque one) is a question related to sover-
eignty which would require a Spanish constitutional amendment at the
beginning of the process. In other words, no constitutional question
addressed to the Basques (or the Catalans) beyond the Spanish consti-
tutional frame could be held without the consent of the Spanish central
institutions and the Spanish people under the form of a constitutional
amendment.

The described interpretation held by the Constitutional Court has
not prevented the emergence of a more heterodox interpretation of the
Spanish Constitution defended by scholars cognizant of Spanish juris-
prudence. The most remarkable insight has been put forward by Professor
Rubio Llorente,® who noted the Spanish Constitutional Court’s contra-
diction of requiring the activation of the most rigid Constitutional
amendment procedure without previously acknowledging the will of
the people that demands the right to self-determination from Spain.
For this reason, Professor Rubio Llorente (thinking particularly about
Catalan demands expressed in the 11 September 2012 mass protest)
argues that there is a need to hold a non-binding referendum within the
Autonomous Community that addresses the self-determination claim.
According to Rubio Llorente, the Catalan Parliament should make a
proposal to the Spanish Cortes Generales in order to reach an agree-
ment on the conditions under which the independence referendum
would be held. The Spanish legislative houses would pass the regula-
tion under the form of an organic act (Ley Organica), which would
require an overall majority in the Spanish Congress. Once the will of
the Catalan people is expressed, argues Rubio Llorente, if the majority
were to support secession, Spain’s constitutional structures would need
to be altered according to this circumstance. In any case, a referendum
in Catalonia would need the authorization of Spanish central institu-
tions, as well as a constitutional amendment whether at the beginning
of the process (as the Constitutional Court argues) or after the Catalan
referendum results are known (as suggests Rubio Llorente).

Among the alternative procedures® whereby Catalan self-
determination demands could be heard are: (a) an act passed by the Catalan
Parliament on referendums held within the Catalan legal framework; and
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(b) a measure concerning a “popular consultation” pursuant to the
Catalan legal framework (that is still pending approval by the Catalan
Parliament). The terms of this future popular consultation shaped the
core of the agreement between CiU and ERC reached in December 2012
in order to celebrate a self-determination vote.

Some objections can be heard to any effort to hold a self-determi-
nation vote.” The first is that, according to the mentioned provisions,
Catalan authorities can call for a referendum of the people only within
the ambit of the powers conferred by the Statute of Autonomy (which
would exclude a referendum on the question of sovereignty). Second, in
accordance with the Spanish Constitution, the calling of a referendum
requires the authorization of the Spanish Government. Thus, while a
Catalan initiative respects the exclusive state powers on the holding of
referendums (Article 149.1.32 of the Spanish Constitution), an agree-
ment between the Catalan and Spanish authorities has to be reached
in order to organize a referendum. This condition is difficult to meet,
because the Spanish Government has expressed its frontal opposition to
any self-determination process within the state’s borders.

Seeking approval of an act concerning a “popular consultation” is
even more difficult. The regulation of these citizen consultations would
be founded on the exclusive power conferred on the Catalan govern-
ment by the Statute of Autonomy to regulate and call non-referendary
consultations (Article 122 of the Catalan Statute). Taking into account
that such consultations would not be referendums, the absence of
authorization by the Spanish government would not hinder, accord-
ing to the Catalan Government interpretation, the holding of the
self-determination vote. Among the differences between what is a ref-
erendum and what would be considered a popular consultation are the
scope of the voters: a referendum would just call the Catalans that have
the right to vote according to the Spanish Constitution (the Catalans
over 18 years old who have Spanish citizenship), while the popular con-
sultation would open the door to the vote of both those people aged
between 16 and 18 years old and the non-Spanish nationals who reside
within a Catalan municipality. However, the attempt to use the type of
citizenship as a criterion for differentiating a popular consultation from
a referendum was explicitly declared unconstitutional and void by the
Spanish Constitutional Court in the case of the popular consultation
called by the Basque prime minister Ibarretxe. In that decision, the
Constitutional Court stated that the popular consultation proposed by
the Basque Parliament and the Basque Government was a referendum
since it regarded an issue of a manifestly political nature, and was calling
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the Basque electorate to vote, and was manifested by means of an elec-
toral procedure provided with the guarantees of electoral processes.?
The Basque law concerning the 2008 popular consultation was seen
by the Constitutional Court as a subterfuge to avoid the requirement
of Spanish government authorization pursuant to Article 149.1.32 of
the Constitution. It is predictable that the Constitutional Court would
reach the same conclusion as it did in the Basque case if the Catalan
Parliament were to pass an act regulating popular consultations and,
specifically, an act on a consultation related to the issue of Catalan self-
determination. The fact that a Catalan act extended the electoral body
to people aged between 16 and 18 years old or to non-Spanish nationals
would probably not be sufficient to elude the unconstitutionality of the
act’s provisions according to the Constitutional Court’s jurisprudence.

Transcending the Spanish constitutional framework

If the Spanish government were to insist on blocking a Catalan refer-
endum on sovereignty invoking the Constitutional prohibition, then it
would open the way to adopting a unilateral declaration of independ-
ence by a large majority of the Catalan Parliament.

This would suppose a break with the Spanish Constitutional frame-
work through a decision adopted by the Catalan people’s elected repre-
sentatives. Indeed, a declaration of independence in opposition to the
state’s constitutional framework has been a common pattern over the
last centuries in the creation of new sovereign states. Promulgating a
unilateral declaration after free and fair elections in Catalonia would
provide a powerful legitimacy factor. The political legitimacy of a
unilateral declaration of independence in opposition to the Spanish
constitutional framework would be strengthened mainly within a con-
text whereby: (a) a referendum on self-determination is proscribed by
the central state; and (b) negotiations with the Spanish government in
order to reach an agreement on the conditions of a “popular consulta-
tion” have failed.

Yet, the conditions of a hypothetical Catalan unilateral declaration
of independence could be analogized with the case of Kosovo’s unilat-
eral declaration of independence. As is well known, the International
Court of Justice enacted on 22 July 2010 an advisory opinion regard-
ing Kosovo’s declaration of independence in which the Court argued
that Kosovo's declaration did not violate general international law.
However, an advisory opinion does not have the status of precedent
that the International Court’s reasoning could apply, from a juridical
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perspective, to other secessionist movements in which the constitu-
tional framework of the state appears rigid and curtails the democratic
expression of the majority who are pro-sovereignty. The International
Court avoided a statement on the existence of a general right to seces-
sion, but it established that international law does not establish general
prohibitions to independence declarations,’ and these are lawful insofar
as they are made following democratic and peaceful means.!?

The Catalan political establishment, and even the pro-independence
parties that had reached the overall majority of the Catalan Parliament,
are still very far from such a Constitutional break-up scenario. As we have
seen, the agreement reached between CiU and ERC reflects an awareness
of the need to open negotiations with the Spanish government on the
popular consultation’s conditions within the Spanish Constitutional
framework. On the other hand, an initiative that could set Catalonia
outside the Spanish Constitution would most likely exacerbate ten-
sions and promote a conflict, with unpredictable consequences, which
Catalan society and their leaders are hardly ready to assume. A Catalan
challenge against the Spanish Constitutional framework would eventu-
ally entitle the Spanish government to take all measures necessary to
compel the Catalan government to fulfill the obligations imposed by
the Constitution (Article 155 of the Spanish Constitution). Moreover,
an attempt to transcend the constitutional limits could be used by the
Spanish government as an argument to erode the legitimacy of the
Catalan self-determination efforts before the international community,
and particularly, before the European institutions (such as the European
Council or the European Union). Unlike the Scottish secessionist pat-
tern, which includes an agreement with United Kingdom authorities
and the commitment by both parts to accept the outcome of the
independence referendum, a clash between the democratic legitimacy
invoked by the Catalan Parliament and the Spanish Constitutional legit-
imacy would, in all likelihood, involve the European institutions. What
procedures would be followed within the European Union framework is
not clear since there is no precedent for any secession within a Member
State without the consent of the state. The uncertainty provoked by a
unilateral independence declaration would probably turn the Spanish
constitutional crisis into a European one.

Conclusion

My approach to explaining the rise of the secessionist orientation
in Catalonia has been centered on the description of a number of
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institutional factors that have developed during the last decade within
the Spanish Constitutional framework (the failure of the Statute of
Autonomy amendment process, the failure of the financing agreement
in the context of the current economic debacle, and the challenge
against the language policies in public schools). Stressing the effects
of Spanish constitutionalism on the internal dynamics of nationalist
politics in Catalonia can help to explain these developments, but it also
has its limits. I have shown that we must also consider economic fac-
tors (the failure of the fiscal agreement in this economic crisis) and the
subtle dynamics of politics in Catalonia. I conclude that these political
developments are also strongly connected with the perception among
Catalans that Spain has not been capable, during the last decades of
Spain’s State of Autonomies, of reciprocating and accommodating
Catalonia within a multinational and plural constitutional framework.!!

However, the specific strategy of the newly emerging pro-sovereignty
majority within civil society and in the parliamentary sphere is uncer-
tain. Although pro-independence parties won the 2012 Catalan elec-
tions (87 seats out of 135), the governing CiU lost significant support
(12 MPs, obtaining 50 seats in the 135-seat Parliament). This absence of
clarity from CiU seemed, moreover, to help the growth of the left-wing
and explicitly secessionist ERC (with 21 seats after they gained 11),
which became the second largest party in Parliament and was able to
determine the conditions of the process.

The main uncertainties, nevertheless, are institutional: in December
2012, CiU formed a new government led by Artur Mas with the parlia-
mentary support of ERC. The two political groups were able to reach an
agreement on the period in which the referendum on Catalonia’s sover-
eignty would eventually be held: during late 2014. This commitment by
Catalan parties must face up to the almost insurmountable difficulties
that emerge from the Spanish constitutional framework in accepting
the democratic principle on the issue of secession. Unlike the Scotland-
United Kingdom case, where an agreement between the Scottish
first minister, Alex Salmond, and the British prime minister, David
Cameron, was signed on 15 October 2012 to provide the legal frame-
work for Scotland’s independence referendum to be held, the Spanish
Government led by Mariano Rajoy (PP) has expressed a strong opposi-
tion to the Catalan proposal to hold a referendum on independence. The
Spanish Government’s stance is supported by the interpretation of
the Constitutional Court defending the most restrictive point of view
on the issue of the right to self-determination of other nations cur-
rently within the Spanish state. The question is whether a referendum
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on Catalonia’s sovereignty may be held on the basis of the Catalan
Parliament’s initiative, but in opposition to Spanish constitutional
provisions.

Notes

1.

10.

11.

See the polls conducted by Centre d’Estudis d’Opinié (CEO) during 2012: on
27 June 2012, already, 51% would vote for independence in a referendum;
while on 8 November 2012, support for secessionism reached 57%. CEO
polls available at: http://www.ceo.gencat.cat/ceop/AppJava/pages

. Spanish Constitutional Court Decision 31/2010 of 28 June 2010.
. See ]. Costa-i-Font, ‘Unveiling Vertical State Downscaling: Identity and/or

Economy?’ (2010) London School of Economics Europe in Question Discussion
Paper series 20, available at http://www2.lse.ac.uk/europeaninstitute/leqs/
legspaper20.pdf (19).

. Spanish Constitutional Court Decision 103/2008 of September 11, 2008.
. E Rubio Llorente, ‘Un referéndum para Catalufia’ El Pais, 8 October 2012.
. On the possible constitutional avenues for holding a referendum, see for

example several recent reports by the Institut d’Estudis Autonomics (Institute
of Autonomic Studies) of the Catalan Government, such as the “Informe
sobre els procediments legals a través dels quals els ciutadans i les ciutadanes
de catalunya poden ser consultats sobre llur futur politic col-lectiu”, of 11
March 2013. Also, reports by the Consultative Council for the National
Transition of the Catalan Government, especially the report entitled “La
Consulta sobre el Futur Politic de Catalunya,” of 25 July 2013.

. On legitimacy of referendums over questions of sovereignty for substate

territories see S. Tierney, Constitutional Referendums, Oxford University Press,
Oxford, 2012, pp. 137-52.

. Spanish Constitutional Court Decision 103/2008 of September 11, 2008

(para. 3).

. International Court of Justice, Advisory Opinion of 22 July 2010, Accordance

with international law of the unilateral declaration of independence in respect of
Kosovo (paragraph 84). On the consequences of the IC] Advisory Opinion
of 22 July 2010 related to unilateral declaration of independence and the
territorial integrity principle, see I. Urrutia Libarona, “Territorial integrity
and self-determination: the approach of the International Court of Justice
in the Advisory Opinion on Kosovo,” Revista d’Estudis Autonomics i Federals,
16 (October 2012): 107-137.

International Court of Justice, Advisory Opinion of 22 July 2010, Accordance
with international law of the unilateral declaration of independence in respect of
Kosovo (paragraph 81).

The recent developments in Catalonia are explained by Lluch’s moral polity
thesis (Lluch 2012).
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The Accommodation of Island
Autonomies in Multinational
States

Eve Hepburn

Introduction

A growing body of literature has revealed that islands enjoy some of
the most creative and sophisticated forms of governance arrangements
in the world (Baldacchino & Milne 2000; Royle 2001; Suksi 2011;
Baldacchino & Hepburn 2012). This is especially true in the case of
multinational states, where substate islands have been granted unique
forms of autonomy to protect their status and identity. Rather than
seeking complete separation from the “mainland,” islands have often
accepted a continuing affiliation with the state. This “loyalty” is often
rewarded with particular concessions or dispensations, be they eco-
nomic, cultural, or political in nature. This represents a successful form
of institutional accommodation, though state-island relations are not
without their problems.

The aim of this chapter is to explore the politics of accommodation
of island regions within multinational democracies. A legislative island
region may be defined as a water-bound territorial entity situated at an
intermediate level between the local and statewide territorial levels, and
which exercises a non-sovereign form of jurisdictional autonomy. As
island regions come in many different constitutional forms, the analysis
will focus on the accommodation of island autonomies within three
different institutional configurations: a federacy (the Aland Islands in
Finland), a devolved autonomous region (Sardinia in Italy), and a con-
stituent unit of a federation (Prince Edward Island in Canada). While
these cases share a number of similar geographical, social, and cultural
traits, there are other significant differences. Sardinia is a relatively
underdeveloped region with a strong cultural identity and language,
and a range of nationalist parties. Aland constitutes a relatively wealthy
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region, which shares a number of cultural links with nearby Sweden,
and has one small separatist political party. Prince Edward Island (PEI)
is one of the Canadian “have-not” provinces, with a strong sense of
island identity but lacking any political mobilization of PEI identity
and interests. The aim is to compare these cases to identify some gen-
eral characteristics about the accommodation of island autonomies in
multinational states and the strategies employed to manage diversity.

The chapter begins with an overview of island autonomy and accom-
modation, identifying some general motivations for islands to opt for
new models of autonomy rather than seeking full independence. It then
undertakes a case-study analysis using the theoretical framework of
this edited collection, exploring three dimensions of accommodation:
(a) constitutionalism and the institutional frameworks which they cre-
ate for accommodation; (b) nationalism and political mobilization, i.e.
the success of statewide parties in propagating a nationwide national-
ism and integration of island politics compared with the demands
of substate nationalist movements; and (c) specific state strategies of
accommodation. Following this empirical analysis, the chapter con-
cludes with some general remarks about the politics of accommodation
in substate island autonomies, linking this back to the general argu-
ments of the book.

Island autonomy and accommodation

Islands, as a category, have not generally attracted the attention of
political scientists or legal scholars. This is surprising given that islands
are the classical “periphery” in center-periphery studies. The spatial
characteristics of islands as discrete bounded territories (Baldacchino &
Hepburn 2012) make them valuable units of analysis for the study of
territorial politics. Furthermore, there is good reason to explore what
islands can contribute to our discussions on the politics of accommoda-
tion. Islands exhibit a considerable variety of autonomy arrangements,
whereby autonomy may be understood as a “means for diffusion of
powers in order to preserve the unity of a state while respecting the
diversity of its population” (Lapidoth 1997: 3). Instead of seeking
independence, a large number of island territories have agreed to share
their sovereignty with larger states, including Denmark’s Faroe Islands,
New Zealand’s Cook Islands, France’s Martinique, the US Virgin Islands
and the UK’s Turks and Caicos Islands. This has resulted in an abun-
dance of different measures of self-government, including associate
statehood, overseas territory, commonwealth territory, autonomous
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province, crown dependence, and overseas department. Many of
these unique constitutional arrangements lie outside the “traditional”
understandings of autonomy that involve federalism, confederalism,
and decentralization (Lapidoth 1997). Furthermore, island peoples
have demonstrated that they prefer to maintain linkages to a larger
state, by rejecting independence in popular referendums in Mayotte
(1994), the Dutch Antilles (1994), Puerto Rico (1967, 1993, and 1998),
US Virgin Islands (1993), Bermuda (1995), and Tokelau (2006, 2007).
Instead, islands have chosen to develop creative forms of jurisdictional
autonomy that involve degrees of affiliation with host states. This is not
to say that political movements have not emerged on these islands to
contest relations with the host state. Successful nationalist movements
have secured independence for Anguilla, Papua New Guinea, Fiji, and
the Comoros. Furthermore, nationalist movements have also emerged
in Tobago, Kiribati, the Solomons, Sardinia, the Canary Islands, New
Caledonia, Nevis, Greenland and Puerto Rico to name a few. However,
some scholars have argued that island independence movements are
“withering on the vine” (Clegg 2012), with many of them moderating
their goals to include varying degrees of linkages with states.

So why do islands often choose special autonomy arrangements
rather than full sovereignty? Let us consider three possible factors,
which are historical, economic, and (geo)political. First, many islands
have a colonial inheritance, and were subject not only to foreign
military domination but also integration into the colonizing state’s eco-
nomic and social system. A history of integration into a colonizing state
may encourage islands to maintain political and economic ties rather
than complete separation (Royle 2001). For example, Saint-Barthélemy
and Saint-Martin in the Caribbean were administratively attached to
Guadeloupe (a French overseas department), but preferred closer ties
to Paris and so, in 2002, became overseas collectivities of France (see
Clegg 2012).

Second, there may be economic motivations to maintaining a spe-
cial autonomy status. Small islands are typically understood as being
poor, remote, and disadvantaged in development terms due to high
transport costs and insufficient natural resources. Economic weakness
may encourage islands to forge ties with larger states that can guarantee
trading markets and potentially lucrative fiscal transfers (Baldacchino
& Milne 2000). A prime example is Niue and the Cook Islands, which
enjoy an enviable form of “free association” with New Zealand, but
where “the financial assistance provided by New Zealand is required
simply for the governments of these two states to meet their budgetary
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needs” (Levine 2012). Indeed, Nieu and the Cook Islands have chosen
wisely: a recent quantitative survey of the socio-economic profiles of
30 sovereign island states and 25 autonomous island regions found that
the latter group enjoys a “consistently superior performance” (McElroy &
Parry 2012).

Finally, there may be (geo)political reasons for seeking to establish a
partnership with a larger state. In federal systems, islands may exercise
greater political capacity through their influence over the decision mak-
ing of a large state, rather than being a small independent player in a
globalized arena. Or, for islands that are situated in a precarious geopo-
litical or geographical situation, they might benefit from the protection
of the larger host state. This was evident in the aftermath of the devas-
tating volcanic eruptions in Montserrat in the late 1990s which required
direct support from the UK, and in the case of the Falklands, which were
provided with extensive British security in the face of the Argentine
invasion. In short, the various economic and political benefits of main-
taining forms of association with a host state are often seen to outweigh
the risks associated with secession (Baldacchino & Hepburn 2012). And
the benefits to states seem equally compelling. Island regions may be
seen as useful to central governments as remote geographical spaces in
which to conduct nuclear testing (Sardinia), as important geostrategic
defense locations (Hawaii) or as offshore tax havens (Macau). In the
next section, we will consider in greater detail how three diverse forms
of island autonomy were developed in the Aland Islands, Sardinia, and
Prince Edward Island, and how the state has sought to accommodate
island specificities.

Aland Islands

The Aland Island in Finland constitute a relatively wealthy self-gov-
erning legislative region of an otherwise unitary state. Aland may be
categorized as a federacy, which enjoys asymmetrical autonomy that
is not granted to any other part of Finland. For over 650 years, Aland
belonged to the Kingdom of Sweden (along with Finland) until the war
in 1808-09, at which point Aland and Finland were ceded to Russia.
When Finland declared independence in 1917, the question emerged
as to whether Aland should fall to Finland or Sweden. Aland initially
rejected Finland’s offer of autonomy, and a petition was signed demand-
ing reunification with Sweden (Suksi 2011). However, this strong
popular desire for Alandic reunification with Sweden fell on deaf ears.
The Finnish authorities refused to give up Aland and the following
year the League of Nations stepped in to resolve the conflict, decreeing
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by international law that Aland’s future should lie as an autonomous
region within the Finnish state.

Constitutional and institutional framework

Aland’s constitutional status as a self-governing, demilitarized, and
monolingually Swedish-speaking region was laid out in the Act on
the Autonomy of Aland in 1921 (subsequently revised in 1951 and
1991). While Finland was granted formal sovereignty over the islands,
the Act stipulated important restrictions that were designed to protect
the Swedish language, customs, and traditions of Aland. One scholar
calls it the “most radical form of international guarantee for a national
minority ever to have been drawn up” (Modeen 1969: 183). Aland was
granted a government and a legislative assembly (Lagting). Meanwhile,
Finnish interference is limited to the existence of a state governor and
state delegation in Aland, tasked with resolving disputes. In return,
Aland’s formal representation in Helsinki is restricted to a single elected
representative in the Finnish parliament. For Alanders, the most impor-
tant goal has been to achieve self-rule; influence in Finnish affairs has
received little attention.

To protect Aland’s extensive competences, the Autonomy Act guar-
antees the Aland autonomous institutions a veto against competence
reallocation. Yet while Aland was granted extensive legislative powers,
these were allocated in such a way that they were residual to the enu-
meration of the Finnish parliament’s powers, which included foreign
affairs, international treaties and customs and taxation (Suksi 2011:
140). Following the emergence of a patriotic movement in Aland in
the 1950s, the Alandic authorities embarked on a nation-building pro-
ject, primarily through creating national symbols, such as a national
flag, national museum and postage stamps, in addition to revising
the Autonomy Act to give constitutional form to this new sense of
Alandness (Interview with Barbro Sundback, leader of the Aland Social
Democrats, 16 June 2010). The Finnish authorities agreed to revise the
Autonomy Act so that the exclusive competencies of both parliaments
were listed. For Aland, these included competencies in education, cul-
ture, health, social welfare, promotion of industry, housing, municipal
administration, public order, the postal service, radio and television,
farming, forestry, agriculture, fishing, protection of the environment,
and mining rights (Palmgren 1997: 86-88). The 1951 Autonomy Act
also introduced the notion of an Alandic citizenship, which foreigners
moving to Aland are eligible to apply for, including the rights to own
real estate, to operate a business, or to vote or stand as a candidate in
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Lagting elections (Hannum 1990; Daftary 2000). With the agreement of
Finland, the Autonomy Act was revised again in 1990 to further increase
Aland’s competences in certain areas, including rights of negotiation on
international treaties (including those relating to the European Union).
The Alandic citizenship was also strengthened, which added proficiency
in the Swedish language as another condition of regional citizenship.
And to protect Aland’s competences, the Autonomy Act guarantees that
Aland’s powers cannot be revoked without two-thirds majorities from
both parliaments.

Statewide and substate nationalism

Political parties are often forces of national integration responsible
for aggregating and representing the interests of the people of a given
state. However, if part of a state enjoys a separate party system that
is completely cut off from national politics, this makes it virtually
impossible to “integrate” the region into the state or to propagate the
ideologies and nation-building sentiments of the state at the regional
level. This is the situation in Aland. The island’s party system devel-
oped along completely separate lines from the Finnish party system, so
that there is no overlap in political parties. Finnish parties are therefore
unable to spread their message across the Aland archipelago (which
in any case does not speak the language of the Finnish parties) while
the Swedish-speaking Aland parties have no impact on the Finnish
national scene.

This means that Finnish political actors are incapable of disseminat-
ing a Finnish nationalist ideology in the Swedish-speaking archipelago.
Since the 1970s, Aland politics has been dominated by two regionally
based centrist parties: the Liberals in Aland and Aland Centre, which have
tended to form coalition governments, with the Aland Social Democrats
forming the main Opposition. Aland Centre is the most pro-autonomy
party, and strongly argues for enhanced fiscal autonomy. This is also
supported by smaller parties such as the Moderates and Non-Aligned
Coalition. Although the Aland Social Democrats have some links to the
Finnish Social Democrats, these are largely informal and irregular, and
there is no cooperation on deciding a joint party “message” or policy
program on the islands (Hepburn 2014, forthcoming).

This lack of a Finnish nationalist presence on the islands does not
mean, however, that Aland wishes to break all of its ties with the main-
land. Recently, Stepan et al. (2011: 217) concluded that “no significant
political movement has emerged in Aland since the federacy was created
in 1922 that might have led Aland to break its federacy commitments,
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join Sweden or become independent.” However, this statement may be
a little premature. A nationalist party was founded in 2001, with the aim
of making Aland a “sovereign, neutral and demilitarized microstate.”
Alands Framtid (Aland’s Future) has increased its electoral support from
6.5% in the 2003 Lagting elections, to 8.1% in the 2007 elections and
9.7% in 2011 (resulting in three seats in the Lagting). Party members
argue “we’re not really a part of Finland ... We need to be independent
from the Finnish Government because our way of getting back our taxa-
tion is not fair” (Interview with Rolf Granlund 15 June 2010). Economic
interests are not the only motivation for independence; the party also
seeks to further protect Aland’s distinct cultural identity, fearing that
Finnish has become too dominant and that not enough protection has
been given to Finland’s other official language — Swedish.! But although
the party has increased its share of the vote in recent years, some com-
mentators believe that the independence movement is merely “an
expression of discontent ... with regard to life on Aland I think that there
aren’t really that many frustrations” (Interview with Sia Spiliopoulou
Akermark 16 June 2010). This may be because any of the demands of the
autonomy movement have been met — such as the protection of Swedish
and increased control over social and cultural policy — with the full sup-
port of the Finnish government.

State accommodation strategies

Finland is viewed very much as a benign “patron” in Aland, having
agreed to give the island as much self-rule as was demanded and ratify-
ing extensions of the Autonomy Act in the 1950s and 1990s. In par-
ticular, Finland fully supports Aland’s monolingual policy and agreed
to solely conduct any negotiations with the island in Swedish. As such,
scholars have argued that relations between Helsinki and Aland have
been largely harmonious, and indeed that a degree of consensus and
reciprocity were built into the Autonomy Act (Akermark 2009). This is
evident in the joint agreement of the governor of Aland and the bal-
anced composition of the Aland delegation (the dispute resolution body
composed equally of Aland and Finnish representatives). The Finnish
authorities have also granted Aland representation in Finnish politi-
cal institutions — which is unusual for a federacy — including a seat on
the Finnish Parliament and permanent representation on the powerful
Constitutional Committee. And while Finland is responsible for foreign
affairs, Finland has encouraged Aland’s “substate diplomacy.” Aland has
a small external representation in Stockholm (Sweden), a representative
in the Finnish Permanent Mission to the EU, it holds one of the Finnish
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seats in the EU Committee of the Regions, and it has its own delegation
to the Nordic Council (Suksi 2011: 141).

Yet despite these political concessions, some tensions have arisen with
Finland. The first is in fiscal matters. Aland’s GDP per capita surpasses
both the Finnish and Swedish averages, and ranks among the highest
in Europe (Interview with Bjarne Lindstrom, Director of Aland Statistics
Office 17 June 2010). However, because Aland’s lump sum is regulated
by Finland, public finances in Aland suffer whenever the Finnish econ-
omy is underperforming. Due to this, there have been calls for fiscal
autonomy to enable Aland to fully control its own finances (currently
Aland has local taxation powers and some additional income tax pow-
ers that have never been used). Second, there have been demands for
direct representation in European institutions, owing to several recent
spats between Aland and the EU on issues such as mouth tobacco (an
Aland pastime that the EU has banned) and seabird hunting (an Aland
cultural tradition that goes against EU laws on the protection of birds).
In both matters, Alanders felt that Finland did not stand up for Aland’s
interests. Furthermore, Aland parties have argued that the powers lost to
the EU/Finland have not been compensated by being represented in the
European Parliament. But rather than give Aland one of its few seats in
Strasbourg, Finland gave Aland more access influence over the national
preparation of Finnish EU policy. For island actors, this concession is
inadequate, and they have continued demanding their own seat in
Europe (Hepburn 2014 forthcoming).

Prince Edward Island

An example of a federation is provided by PEI, which is the small-
est province in Canada. PEI lies on Canada’s eastern flank in the
Maritime provinces, separated by some eight miles from mainland New
Brunswick, which has been helped by the creation of a new “confedera-
tion bridge” in 1997 (Baldacchino 2007). As an independent colony of
Britain with its own elected legislative assembly since 1769, PEI resisted
joining the Canadian confederation in 1867, as it found the terms of
union economically and politically unfavorable (Connor 2008: 35).
As such, it chose to remain a colony of the UK and even explored the
possibility of becoming a discrete dominion of its own, as well as enter-
taining the notion of joining the USA (Bolger 1961: 27). Yet, following
an economic crisis in PEI resulting from mounting railways debts, the
deal was sweetened by the willingness of the Canadian federal govern-
ment to absorb these debts and to finance a deal to free the island of
leasehold tenure. Canadian financial assistance, combined with various
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pressures from the British government, therefore pushed the island into
Confederation in 1873.

Constitutional and institutional framework

PEI is the smallest of ten provinces that make up the Canadian federa-
tion. As a fully fledged provincial unit, PEI has its own government,
legislature and lieutenant-governor. In addition, PEI is fully represented
in the Canadian federal parliament and senate. The island therefore
enjoys both self-rule through its provincial autonomy, and shared-rule
through its influence in Canadian federal affairs.

While giving up certain parts of its independence during its accession
to Canada, PEI was able to maintain a considerable degree of autonomy
(which is also enjoyed by Canada’s other provinces). PEI's member-
ship of the Canadian federation was constitutionally embedded in the
British North America Act (subsequently the Constitution Act 1982).
This Act laid down an extensive list of provincial and federal powers,
with some indication as to those that should be concurrent/shared
(Connor 2008). In particular, PEI was granted: the powers of direct
taxation within the province; the management and sale of public lands
belonging to the province; municipalities; education; health and social
services; economic development; prisons; property and civil rights;
administration of civil/criminal justice; incorporation of companies;
and natural resources (ss. 92-93 Constitution Act). At no time has there
been a sense that these competences were inadequate and that PEIl’s
autonomy should be enhanced. Instead, according to the speaker of
the PEI legislative assembly, the general feeling is that despite its tiny
size and population, PEI is lucky to have the same powers as the larger
provinces: “we do have all of the privileges that Ontario, BC, Alberta
would have. We're responsible for healthcare, education, we get to look
after that” (Interview with Kathleen Casey 18 May 2010). In addition,
PEI enjoys substantial representation in Canadian federal institutions.
The island is represented by four members of parliament in the House
of Commons, in addition to four members of the upper parliamentary
chamber, the Senate. When PEI entered Confederation in 1873, it was
originally entitled to six MPs, but a declining population reduced this
figure to only three MPs in 2011. Following popular protests, the BNA
Act was subsequently revised to ensure that no province should have
fewer MPs than senators, increasing PEI's total to four. According to
one commentator, “PEI has about four times as many MPs as we're
entitled to if you go strictly representation by population. So in that
sense PEI is represented well” (Interview with Harry Baglole 19 May
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2010). Furthermore, PEI by tradition has also enjoyed at least one
representative in the Canadian federal cabinet (Watts 2000: 27). This
representation is due to a federal government convention that each
province should have representation in the federal executive — giving
PEI disproportionate influence over federal affairs.

Statewide and substate nationalism

PEI is dominated by Canada’s two largest political parties — the Liberals
and Conservatives — in what is described as the purest two-party system
in Canada. Unlike Aland, there are no nationalist parties in PEI, no
PEI-only regional parties, and no regional mobilization around issues
of culture. Third parties have never been a factor in PEI politics, and
indeed the only times a non-Liberal or Conservative politician won
a seat in the provincial legislature was in 1919 when an Independent
won a seat and in 1996 when the New Democratic Party leader was
elected (MacKinnon 2007: 72). PEI's positive attitude toward being part
of Canada, coupled with dominance of Canadian Liberal-Conservative
ideologies on the island, seems to preclude the emergence of any
nationalist party. As MacKinnon (2007: 72) argues, “because of its ‘have-
not’ status, the province has always favored maintaining close ties with
Ottawa. That desire to maintain friendly relations with the federal gov-
ernment had resulted in Prince Edward Island predominantly electing
governments of the same political stripe as that of the federal govern-
ment throughout most of the 20th century, earning the distinction of
leading all other provinces in keeping its governments in line with its
federal counterpart.” Given that some 39% of PEI’s revenue is funded
by the federal government, “its viability as a jurisdiction, without the
support of the federal government, is in question” (Connor 2008: 36).
This widely acknowledged economic dependency on Ottawa means
that there is no appetite in PEI for pursuing a course of independence
or increasing the autonomy of the island.

However, despite the formidable influence of the Canadian party
system on PEI politics (Stewart 1986) and the strong desire to maintain
influence and concessions within the federal polity, this is not to say
that PEI hasn’t experienced some degree of local patriotic mobiliza-
tion. In 1973 - the year of the centennial of Confederation - an island
movement called “The Brothers and Sisters of Cornelius Howatt” was
founded in response to the elaborate celebrations. Howatt had been
one of the two assemblymen to oppose Confederation in 1873. The
purpose of the movement was “to remind Islanders of their distinctive
heritage and to urge them to consider their contemporary situation in
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this light” (Robertson 1975). Harry Baglole, one of the founders of the
movement along with David Weale, describes it as “a society formed
both to poke fun at the Centennial celebrations ... but more than that
it was an organisation to try to look at our history and to make the case
that we had a period of much more independent thinking as a society
and as a political entity” (Interview 19 May 2010). The movement
presented briefs to the PEI government, premier and land commission,
and at the end of the year it disbanded. Today, the influence of the
movement is still palpable, as many of the leading Brothers and Sisters
are currently serving as members of the provincial legislature. However,
it is important to stress that these members represent Canadian parties
and are happy to combine their local patriotism with a strong sense of
Canadian values and identity.

State accommodation

While provincial-federal disagreement and tensions are often the hall-
marks of a federal state, and indeed several provinces in Canada have
fought in recent years with Ottawa over economic or constitutional
issues (such as Alberta and Quebec), PEI’s relationship to the federal
level has generally been one of harmony and goodwill. There are several
reasons for this. The first is Canada’s successful accommodation of PEI
demands during the island’s entry into Confederation in 1873. Owing
to PEI's opposition to entering the federal union, the dominion govern-
ment “realized that it would have to make a more generous settlement
to offset these declared disadvantages if it were to succeed in inducing
the Island to enter Confederation” (Bolger 1961: 28). These generous
provisions included a promise to establish efficient steam services,
telegraphic infrastructure and “constant communication” between PEI
and the mainland, to absorb the railway liabilities that had brought the
island to bankruptcy, and to provide a special subsidy in consideration
of PEI’s lack of Crown lands (ibid). PEI therefore gained tremendous
benefits over other provinces that had joined prior to 1973.

In addition to the economic and materials benefits provided by
the federal government, Ottawa also granted PEI substantial rights
of political representation that were disproportionate to the island’s
small population. Islanders had previously been concerned about “a
reduction in the significance of their local institutions. They realized,
moreover, that they would have an insignificant voice in a centralized
legislature, and as a result they feared that their local needs would
be disregarded” (Bolger 1961: 25). In response, Ottawa guaranteed an
additional member for PEI in the House of Commons, which today
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translates into four MPs and four senators, as well as a seat on the
Federal Cabinet. Furthermore, the federal government currently makes
a special allocation of funding to PEI, whereby 25% of the island’s
provincial finances come from equalization payments, in addition to
a per capita share from the Canada Health and Social Transfers, which
amounts to approximately 40% of the province’s budget coming from
the federal government (Interview with Sandy Stewart, Deputy Minister
of Intergovernmental Relations 25 May 2010).

Provincial status has therefore exaggerated the prominence of this
community of approximately 140,000 people, and there are few com-
plaints that PEI is not represented enough at the federal level or that it
fails to receive its adequate share of fiscal equalization. As the Minister
for Finance says, “One of the greatest things that our Premier always
talks about is the fact that we’re such a small province, yet we have
the same voice around the table” (Interview with Wesley Sheridan
28 May 2010). Yet some have acknowledged that PEI's position within
the federation is not ideal: “we’ve had a dependent sort of relationship
with Ottawa which has made us feel supplicant, a client” (Interview with
Edward MacDonald 27 May 2010). Furthermore, having only four MPs
in a House of Commons of 308 “makes it very difficult for federal repre-
sentatives to make a strong case for the province” (Interview with Wayne
MacKinnon 27 May 2010). Yet there are no demands to increase PEI’s
federal representation. Instead, the dominant sense is that PEI has an influ-
ence far beyond its size.

Sardinia

Our third example is of island autonomy within an asymmetrically
regionalized state. The island of Sardinia, which lies over 100km from
mainland Italy, had a history of independence through its position in
the Kingdom of Sardinia (which contained the possessions of the House
of Savoy) and was one of the first provinces to become part of a united
Italy in 1860. The island was granted “special status” in the Italian
constitution of 1948, along with Valle d’Aosta, Trentino Alto-Adige,
and Friuli-Venezia Giulia. Sardinia’s special status largely resulted from
the formidable inter-war nationalist movement, which won 36% of the
vote in Sardinian elections in 1919 (Hepburn 2009). The Partito Sardo
d’Azione (Psd’Az) demanded self-determination within a federal Italian
state and the recognition of Sardinia’s distinctiveness. But although the
Psd’Az was a catalyst for institutional recognition of Sardinia’s specialita,
its electoral fortunes have since declined and other parties in Sardinia
have taken up the autonomy banner.
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Constitutional and institutional framework

When Sardinia was offered a special statute with extensive powers based
on that of the recently approved Sicilian model in 1946, island political
parties refused it (Mattone 1982: 31). This was due to internal disputes
among Sardinian parties as to what powers the island should have.
The final text of the Sardinian statute was eventually drawn up by the
Constituent Assembly in Rome, which severely moderated the powers
that the Sardinian Consultative Council had eventually proposed. For
instance, Sardinian legislative power could be superseded by national
law, many important matters were “concurrent” powers with Rome,
and there was no reference to the Sardinian language. Thus, unlike
Aland and Prince Edward Island, Sardinia’s autonomy was ultimately
decided and dispensed by state — and in a considerably diluted form.
Sardinia’s autonomy was based on a particular statute (Constitutional
Act of 26 February 1948) and comprised exclusive legislative powers
in certain areas such as: health; education; employment; industry and
banking; municipalities; agriculture and forests; police; land reclama-
tion; construction and development; transport and shipping; and
public utilities and waters (Articles 3-5). The region was also granted
a degree of financial autonomy and limited tax-raising powers. Most
importantly, the Statuto contained a specific reference that was not
contained in any other statute: a commitment by the state to “the
economic and social renaissance of the island” (Art.13). Sardinia’s claim
to special treatment — more resources from the state — has dominated
Sardinia’s relations with the central state. Sardinia’s powers were further
enhanced during the reform of Title V of the Italian Constitution in
2001. The constitutional powers of all of the regions in Italy — including
the 15 “ordinary regions” — were enhanced, and Sardinia was granted
greater control over town-planning, tourism, public works, agriculture,
forestry, fishing, and arts and crafts (Fabbrini & Brunazzo 2003: 101).
In addition to self-rule, Sardinia also enjoys some representation
in Italian institutions. This includes members the Italian parliament
(which will be reduced from nine to eight in 2013) and deputies in
the senate (which will be reduced from 18 to 17 in 2013) (Sardinia Post
27 December 2012). The reason for the reduction is that the number of
representatives for each region is proportional to the resident popula-
tion, and Sardinia’s population has been decreasing. However, even
before this reduction, there were concerns that Sardinia’s voice was
marginalized in Italian politics: “we are 1,600,000 inhabitants and we
do not have the same power that Sicily has because they are 5 millions
and in the Parliament this makes a big difference ... if the Sardinian
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Deputies vote, they are so few it does not make a difference” (Interview
with Gianmario Demuro 14 July 2010). In addition, Sardinia enjoys
representation in the State-Regions Conference, which is an Italian
organ chaired by the prime minister and composed of the presidents of
all the regions. However, within this organ, Sardinia is treated like any
other region; so while it has a degree of access to the center, this is on
a multilateral basis whereby it must work with others to try and influ-
ence state policy.

Statewide and substate nationalism

Many of the Italian parties (in particular, parties on the left) have
historically been opposed to decentralization and regional autonomy.
But this view changed in the 1980s during the “regionalization” of
the Italian state. Furthermore, with the constitutional reform in 2001,
some Italian parties — such as the Democrats of the left — reorganized
their party structures along federal lines, thereby endowing regional
branches - including those in Sardinia — with more autonomy yet keep-
ing them firmly within the Italian party family. So, although for par-
ties “in Sardinia we're all federalists, autonomists or separatists” (cited
in Hepburn 2010), there is also a strong degree of integration into Italian
politics and ideologies. This is most evident in the center-right Sardinian
People of Freedom Party (which currently forms the government
in Sardinia), which is closely tied to Berlusconi’s National Party. In addi-
tion to this, the influence of Italian ideologies has been disseminated
through political patronage (Clark 1996). During the second half of the
20th century, there was a strong sense that the regional institutions did
not represent the people, but were in fact controlled by Rome through
these systems of patronage, so that the “culture” of the regional gov-
ernments ended up being the same as that of the state (Melis 1982: 1).
The lack of an autonomous Sardinian elite meant that the rhetoric of
“autonomy” was used to disguise a dependence on Rome.

So while Sardinia’s impoverished status ensured its economic depend-
ence on the Italian government, it was its political dependence on
Roman patronage that remobilized the previously moribund national-
ist movement in the 1960s. During this period, the Italian state had
begun carrying out a modernization plan for the Sardinian economy
according to the terms of Sardinia’s statute. In 1962, the Italian parlia-
ment allocated 100 billion lire to Sardinia’s piani di rinascita (“plans of
rebirth”). Based on the concept of growth poles, the plans sought to
create high-technology industries such as petrochemicals, steelworks,
and oil refineries on the island, administered by the Italian-run Cassa
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per il Mezzogiorno with little consultation of Sardinian authorities.
The imposition of an alien form of industrialization on an island spelt
disaster, and the Sardinian people turned against the “cathedrals in the
desert” (Mattone 1982).

They did so by supporting a nationalist movement, called neo-
sardismo, which was based on the valorization of Sardinia’s culture and
identity. The cultural movement was subsumed under the nationalist
party Partito Sardo d’Azione, whose electoral fortunes rose to almost
15% in regional parliament elections in the 1980s (Hepburn 2009).
However, the Psd’Az became a victim of its own success: as the party of
government, it too came to be seen as culpable for poor economic plan-
ning, as well as being perceived as a “puppet” of Rome, and so entered
another period of decline. However, the principles of neo-sardismo have
recently re-emerged in Sardinian politics. Parties have begun calling
for the “valorization” of the Sardinian nation, and the strengthening
of its identity, language, and culture (Hepburn 2010). In particular, a
new Sardinian party, which was linked to the Italian center-left and
headed by the media billionaire Renato Soru, governed the region from
2004-09. The “Sardinian Project” passed laws to “save the coasts,” to
increase the potential of tourism, to protect the environment, and to
bolster the Sardinian identity through plans for bilingualism and other
cultural initiatives. However, following a change in government that
saw Soru’s party lose office to the center-right People of Liberty Party,
demands for increasing Sardinia’s autonomy have been put on the back
burner and Sardinia’s institutions are once more dominated by Italian
concerns.

State accommodation

The nature of Sardinian-Italian relations and accommodation of
island needs was very much formed during the creation of the Special
Statute in 1948, which was a watered-down form of autonomy that
was decided by Rome with no Sardinian consultation. As a result, it
is widely acknowledged by all political parties that the Statute does
not fully reflect Sardinia’s identity or sense of distinctiveness, and, by
extension, that the Italian state does not fully recognize Sardinia’s spe-
cialita. Furthermore, as the local classe dirigente were reluctant to break
their ties to Rome, they opted to give up a strong framework for self-
determination in favor of receiving funds from the central state. As a
result, nationalist parties have accused the Italian government of “dup-
ing” Sardinia into a dependent relationship without giving the island
the full levers of autonomy (Hepburn, 2010).
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Certainly, at times, Sardinian political actors from outside the tradi-
tional classe dirigente have sought to contest these dependent relations,
leading to tensions with Italy. In the 1970s, popular agitation against
the installation of military bases in the north of the island provoked
“the first official protest by the Sardinian Establishment against govern-
ment policy” (Clark 1996: 96). Sardinia hosted an American nuclear
submarine base in the Santa Stefano area where nuclear testing was
carried out, that was the result of negotiations between Italy and the
USA. The base was creating enormous damage to the environment and
economy, and, in 2005, President Renato Soru’s objections to America’s
continued military presence were successful (see Hepburn 2010). In
addition, Soru demanded that Berlusconi’s finance minister hand back
some of the money that Sardinia overpaid in Italian taxes, amounting
to €4.5 million euros (La Repubblica 28 October 2005). After Soru refused
to go through the usual institutional channels such as the State-Regions
Conference to make his claim, the two parties were able to reach a com-
promise and Rome agreed to return some of the money.

While Soru’s politics of contestation with the Italian government
have today been replaced by a more harmonious relationship between
the new center-right Governments in Sardinia and Italy, there has also
been an acceptance of the need to strengthen the island’s autonomous
institutions. This was catalyzed by the constitutional reform of 2001
that increased the autonomous powers of the 15 “ordinary” regions
and precipitated a crisis of identity in the five “special regions,” which
were stripped of their specialita. In response, all parties in Sardinia began
advocating Sardinian “sovereignty” and the need for more autonomy
to distinguish themselves from the ordinary regions. However, there
are considerable challenges in rewriting the Statute. In particular, “one
obstacle is the Roman Parliament in the sense that [the Statute] must
be approved by the Parliament of Rome and the Parliament will not
approve ... a bilingual situation; equality between Italian and Sardo”
(Interview with Ilenia Ruggiu, 14 July 2010). Until Italy does recognize
Sardinia’s language, culture, and distinctiveness in the rewriting of the
Statute, accommodation of Sardinia’s interests and identity is far from
being achieved.

Conclusion

This chapter has examined the accommodation of island interests and
identities in three multinational states: Finland, Canada, and Italy. In
line with the general hypotheses presented at the start of the discussion,
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the findings have shown that islands have preferred to pursue auton-
omy within states rather than seek independence. In particular, island
political actors have been accommodated through specific concessions
from states in return for their continuing loyalty. However, when cen-
tral governments have at times been perceived as failing in their repre-
sentation of island interests, this has led to dissatisfaction among island
actors, and increased demands for autonomy.

In particular, the discussion explored three aspects of the accommoda-
tion of island regions: institutions, nationalism, and specific state strate-
gies. Generally, it was found that units of federations enjoy much stronger
guarantees of representation in central state structures than federacies or
units of regionalized states. This was evident in the remarkable access to
state structures and (potential) influence on federal politics that PEI enjoys
despite its tiny size and population. In contrast, while “shared rule” is
not a goal of Aland political actors, it is clear that the island is unable to
effectively defend its territorial interests in the face of Finnish or European
laws, due to its limited representation and weak voice in Helsinki and
Brussels. Equally, Sardinia has no way to constitutionally influence Italian
policy in a bilateral setting (Clark 1989; Elazar 1994; Hepburn 2012).

Another factor that may facilitate or impede the accommodation
of island regions is the extent to which the constitutional framework
governing self-rule and island-state relations is flexible and open to
revision. Aland enjoys a highly reflexive model of autonomy, which can
effectively satisfy demands for increasing the archipelago’s powers, evi-
dent in the relatively straightforward way in which the Autonomy Act
was revised in 1951 and 1991. Contrarily, the difficulties in rewriting
the 1948 Special Statute of Sardinia have led to considerable frustration
among island political actors. Finally, the degree of autonomy awarded
to the island region in relation to other units of the state also affects
accommodation strategies. While Aland and Sardinia were granted
special status within their respective states (which in Sardinia was com-
promised in 2001 when all other regions were given similar powers), PEI
has only the same rights as other provinces in Canada. However, there
is also a widespread sense that PEI is lucky to have the same powers and
privileges as much bigger provinces such as Ontario, and as such PEI
does not want to be seen as “different”; it is more interested in being
viewed as equal.

Secondly, the party system and nationalist mobilization has an
important role to play in determining autonomy demands, whereby a
separate or distinctive island party system reduces island “integration”
with mainland politics and may lend itself to stronger demands for
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autonomy, especially where a strong substate nationalist party exists.
In Sardinia, nationalist parties in Sardinia were once successful in mobi-
lizing demands for independence; however, their goals have to a large
extent been taken over by regional branches of Italian parties in Sardinia
(such as the Sardinian Project), which have all called for a strengthening
of Sardinia’s constitutional autonomy. In Aland, while all of the parties
support autonomy - be they Christian Democrats or Liberals — they
have no ties to the Finnish mainland and are thus less “integrated” into
mainstream politics than parties in Sardinia or PEI. Indeed, in the latter
case, the two largest Canadian statewide parties dominate PEI politics
to such an extent that there is no desire to have a home-grown PEI
regional or autonomist party. This demonstrates that political parties
may be used as instruments of integration and accommodation.

Thirdly, specific state accommodation strategies have tended to focus
on economic concessions — which were the main reasons that PEI and
Sardinia chose to join/remain part of the state when their constitu-
tional treaties were being negotiated. In both cases, the state assumed
responsibility for special economic rehabilitation of the islands, which
cemented their long-term dependence on central funds. Demands for
independence are bolstered when there is a sense that the island is
not benefiting economically from state integration. This was evident
in Sardinia (whose former president has been demanding a return of
funds to Sardinia) and Aland (which is economically wealthier than
Finland and is demanding greater fiscal autonomy). But while one of
the accommodation strategies of states is economic, another is political,
whereby the central state may grant the island special representation of
island actors in state structures, thereby giving them disproportionate
influence over state politics in relation to what their size may warrant —
which was the case in PEIL

Perhaps above all, this discussion has shown that states must regularly
express an interest in, and respect for, island issues, if accommodation
is to be successful. While this may be an obvious - and even clichéd -
assertion, in two of the cases analyzed, the central state government
has spectacularly failed on both counts. In Sardinia, there was a sense
that regional interests were not being taken into account by the Italian
government, especially during decisions that involved no consultation
or participation of island representatives — such as the design of the
economic “plans of rebirth” and the decision to put American military
installations on the island. It was also evident in Aland, where there is
a growing sense than Helsinki is indifferent to Aland’s interests, which
was demonstrated during the debates on Aland’s non-compliance with
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European laws on mouth tobacco and seabird hunting. In contrast, the
Canadian government may be held up as a paragon of virtue in accom-
modating island identity (at least in relation to PEI, though perhaps not
Quebec as Rocher and Casafias Adam in this volume argue!) where there
is a general sense that the island has a stronger voice than its size war-
rants, and whose claims for equality — rather than distinctiveness — have
been easily met by the state.

Notes

I would like to thank all interviewees for their time, generosity and insights into
this research project, which was funded by an Economic and Social Research
Council (ESRC) grant on “‘The Politics of Island Regions: A Framework for
Comparative Research”” (RES-000-22-3699).

1. “A Brief Summary”, Alands Framtid website: http://www.alandsframtid.ax/
content/view/319/88888889/. [Accessed 8 January 2013]
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From Autonomism to
Independentism: The Growth
of Secessionism in Catalonia
(2010-2013)

Jordi Argelaguet

Introduction

As the Introduction to this volume notes, “the implementation of con-
stitutional strategies of accommodation has led to the rethinking and
reformulation of creative models of accommodation within existing
states, although with varying degrees of success”. Since 1978, Spain
has implemented a constitutional strategy of territorial pluralism to
accommodate its substate national societies, with varying degrees of
success.

In this chapter, we will analyze the changes in Catalan public opin-
ion on the issue of the political relations between Catalonia and Spain;
and we will provide some keys to understand its causes and to assess its
consequences for the future. First, we will show the growth of secession-
ism in recent years and we will explain the change. We will see that the
most powerful explanatory variable is the so-called “subjective national
identity.” Secondly, we will analyze if the changes in the latter could
be seen as a main factor for explaining the growth in pro-sovereignty
opinion, and we will demonstrate that one of the most important ele-
ments to take into account is the impact of the political context in
individuals’ opinions. Third, we will review the major political events
that have occurred during this period, and we will see how the attitudes
and behavior of the Spanish authorities have played an important role
in this change. Fourth, we will show in detail how pro-secessionism has
grown, and we will present a social and political profile of the support-
ers of the various options in an eventual referendum. Finally, we will
end this chapter with some remarks about the evolution of this political
conflict between Catalonia and Spain.

108
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The chapters by Rocher and Casafias Adam, and by Lopez Bofill,
in this volume make a juridical and political analysis of the effects
of Spanish constitutionalism on politics in Catalonia. This chapter is
mindful and attentive to the effects of Spanish constitutionalism as
well, but seeks to make an additional contribution: we will examine the
rich data on public opinion in Catalonia to understand the interaction
between politics and constitutionalism, and how it is a critical dimen-
sion of the politics of accommodation in multinational democracies.
This chapter seeks to understand the causes and motivations of substate
nationalism in Catalonia in relation to recent developments in Spanish
constitutionalism.

On 25 November 2012, in the elections to the parliament of
Catalonia,! CiU received 30.7% of the votes and 50 seats (out of
135); ERC, 13.7% and 21 seats; PSC, 14.4% and 20 seats; PP, 13.0%
and 19 seats; ICV-EUiA, 9.9% and 13 seats; Cs, 7.6% and 9 seats;
and, finally, CUP, 3.5% and 3 seats.? These results show that in
Catalonia a clear majority of the parties are defending the so-called
“right to decide” (CiU, ERC, ICV and CUP), that is, they believe that
the people of Catalonia have the right to decide its political future
and, moreover, they are committed to holding a referendum on
independence.

One of the first decisions of the new Parliament was to approve,
on 22 January of 2013, the Resolution 5/X, whose title was “the
Declaration of sovereignty and right to decide of the people of
Catalonia.”® Its centerpiece states that “The people of Catalonia
has, for reasons of democratic legitimacy, the nature of a sovereign
political and legal subject.” This resolution — adopted by 85 votes in
favor (CiU, ERC, ICV-EUiA and a member of CUP), 41 against (PSC
PPC and C’s) and two abstentions (CUP)* — came into collision with
the Spanish Constitution, which establishes that the Spanish people
are sovereign.

The new Parliament of Catalonia of 2012 reflects the growth
of the secessionist orientation in Catalan society in recent years,
especially since the Constitutional Court passed a sentence, in July
2010, on the 2006 Statute of Autonomy of Catalonia. The growth
in secessionism occurred in the context of a dynamic process of
increasing confrontation between the will of large segments of
Catalan society and the actions taken by the Spanish government,
which has, since 2011, had the support of an absolute majority of
the rightist Popular Party.



110 Jordi Argelaguet

The preferences on the constitutional relationships between
Catalonia and Spain through history and public opinion

The construction of the Spanish nation-state is a long and complex
process because of the existence of various substate nationalisms (De
la Granja et al. 2001; Ferndndez Garcia & Petithomme 2012). There
was always a conflict, more or less intense depending on the period,
between the Spanish government and the majority of the Catalan
population while the Spanish state was being built: from its distant
background (the union of the crowns of Castile and Aragon between
the 15th and 16th centuries); through the composed monarchy of the
Habsburg’s dynasty (16th-17th centuries); the absolute monarchy of
the Bourbons’ dynasty (from the beginning of the 18th century), the
establishment of a sort of liberal centralist state (after the first third of
the 19th century) and its subsequent precarious development; through
the two dictatorships of the 20th century (General Primo de Rivera’s
one 1923-1931, and General Franco’s 1939-1975); the Second Republic
(1931-1939); up until the current State of Autonomies, embodied in
the democratic Constitution of 1978 (De Riquer 2000; McRoberts 2002).

During the 20th century, this conflict adopted the struggle between
two nationalisms (the Castilian one transformed into a Spanish one
versus Catalan nationalism) and it became a tie: Spain was not strong
enough to assimilate Catalonia and Catalonia has not had sufficient
force to achieve full independence from Spain. Catalan nationalism
has been plural since its early theoretical formulations (during the last
third of the 19th century). In this sense, starting from the notion that
Catalonia is conceived as a nation, political Catalanism has been advo-
cated by various social sectors, which have also promoted a considerable
diversity of policy proposals for Spain, and developed several strategies
to make them feasible, such as regionalism, autonomism, federalism or,
even, separatism (Acosta 1981; Balcells 1996; Guibernau 2004).

Depending on the historical period, each of these options has had a
higher or lower projection on Catalan society, represented by political
parties (Caminal 1998; Molas 2000). Also, within each party, one can
also find different approaches on the national question. Moreover,
today, this debate can be detected in public opinion surveys, asking
which is the preferred option for articulating the political and constitu-
tional relations between Catalonia and Spain (see Table 5.1).3

In Table 5.1, there are data from the Centre d’Estudis d’Opinié of
some of the polls conducted in recent years, from which one can
appreciate the considerable changes that have taken place on this issue,
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Table 5.1 Constitutional preferences of the relationships between Catalonia and
Spain according to Centre d’Estudis d’Opini6 surveys (2006-2013)

Region Autonomous A state Aninde- DK/ N Source
community within a pendent NA
Federal state

Spain
2006 (1) 8.1 38.2 33.4 13.9 6.3 2.000 REO, 346
2006 6.8 40.0 32.8 15.9 4.5 2.000 REO, 367
2007 5.1 37.8 33.8 17.3 6.0 2.000 REO, 404
2008 7.1 38.3 31.8 17.4 5.4 2.000 REO, 466
2009 5.9 37.0 29.9 21.6 5.6 2.000 REO, 544
2010 5.9 34.7 30.9 25.2 3.4 2.500 REO, 612
2011 5.7 30.3 30.4 28.2 5.4 2.500 REO, 651
2012 4.0 19.1 25.5 44.3 7.1 2.500 REO, 705
2013 4.4 20.7 22.4 46.4 6.1 2.000 REO, 712

Note: This is the first survey of the CEO’s Barometer Series, in March 2006. The other surveys
are the last wave of the Barometer in each year. In 2013, it is the first wave of the Barometer.

especially the great change that affects the “independent state” option,
rising from 13.9% in 2006 to 46.4% in 2013.

On the other hand, the two minority options (“a region of Spain”
and “DK/NA”) have had similar (although fluctuating) figures over
the years. And the data for the other three remaining options present
appreciable changes, especially the “independent state” one, as already
stated.

The “Autonomous Community” (the current arrangement) has been
the most preferred one until 2011, when it was overtaken by a “state
within a federal Spain” option. In fact, the “autonomous region” has
had a downward trend since almost the beginning of the series. The
“federal” alternative has always been the second one, except in 2011,
when it got a little more support than all the other options. However,
since then it has recorded a downward trend, too. Finally, the option
that has changed more, the “independent state,” has had a clear upward
trend since 2006, although it shows a variable slope. Between 2006 and
2008, there was a smooth growth, which was accelerated between 2008
and 2011; a huge increase in 2012 was followed by a reduced slope
by 2013. At the present time, the data seem clear: the choice of the
“independent state” is the most preferred one and it had an inflexion
point in 2011.

Apart from confirming the evolution of these data, we need to
explore the reasons for the recorded changes; that is, what are the
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factors that would explain the change in the individual political atti-
tudes toward the different options about the constitutional relations
between Catalonia and Spain. A recent and interesting contribution
comes from Prat (2012), who has analyzed the individual support for
the independence of Catalonia from various explanatory variables that
are considered relevant by the literature: the age; the generation; the
cultural frame based on the assumption that the media are builders
and shapers of identity, which frame the differentiation between citi-
zens depending upon whether they are Spanish-centered or Catalan-
centered (Fernandez-i-Marin & Loépez 2010); the impact of economic
motivations and their interaction with identity (Munoz & Tormos
2012); and, finally, all the issues related to the subjective national
identity. After a complex multinomial analysis, which includes the
subjective national identity, the age group, the sympathy towards a
political party, the satisfaction with the functioning of democracy, the
trust in politicians, the fact of being informed about politics by TV3
(the Catalan public television channel), the assessment of the economic
and political situation in Catalonia, the list of the main problems in
Catalonia, the size of the municipality, and also including several con-
trol variables such as gender, own language and most used language,
place of one’s birth, the place of birth of his/her father and mother, level
of education, religion and ideology (in the left-right dimension), Prat
concludes that the subjective national identity is the variable with the
greatest impact on the preferences about the institutional arrangement
of Catalonia with Spain.

This variable comes from the “Moreno-Linz question,” which builds
a bidirectional indicator that summarizes the identification of indi-
viduals with two political communities which claim to be nations,
such as Catalonia and Spain. This indicator, originally conceived by
Linz (1973, 1981), compels individuals to take a position with respect
to the national cleavage in an axis with five positions: only Catalan,
more Catalan than Spanish, as Spanish as Catalan, more Catalan than
Spanish and only Spanish (Moreno 2006). There is plentiful available
data on this question. Some of them are shown in Table 5.2.

The data collected in the previous table show trends of change and
continuity in each of the five main options. The most important ele-
ments of continuity are three: the percentage of DK/NA is usually very
low; the biggest group has always been the “dual identity” (“as Catalan
and Spanish”); and, third, the other large groups are always those where
the weight of Catalan identity is higher. Likewise, there are elements
of change that should be noted: the Catalan component has tended
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Table 5.2 Subjective national identity in Catalonia (1979-2013)

Only Cat> Cat= Spa> Only DK/ N) Source

Catalan  Spa Spa Cat Spanish NA and study
number
1979 14.9 11.7 354 6.7 31.3 1.079 DATA
1982 9.3 11.7 412 87 23.1 1.176 DATA
1984 7.1 22.4 46.2 8.8 12.5 3.0 4872 CIS, 1413
1988 11.1 28.2 40.4 8.4 9.1 2.7 2.896 CIS, 1750

1992 15.6 23.4 35.7 8.3 14.9 2.0 2.489 CIS, 1998
1995 13.4 23.1 41.0 7.0 13.8 1.7 1.593 CIS, 2199
1999 14.0 21.8 43.1 6.1 11.5 3.3 1.368 CIS, 2374
2001 15.4 25.8 35.9 6.2 14.7 2.0 2.778 CIS, 2410

2003 13.9 24.7 43.2 6.7 9.8 1.8 3.571 CIS, 2543
2006 13.8 24.7 41.6 7.6 8.8 4.5 1.965 CIS, 2660
2006 14.2 27.7 42.5 5.2 6.6 3.9 2.000 REO, 346
2006 14.5 27.2 44.3 4.7 6.1 3.2 2.000 REO, 367
2007 17.1 29.4 41.2 5.1 3.9 3.4 2.000 REO, 404
2008 16.4 25.7 45.3 5.4 4.7 2.5 2.000 REO, 466
2009 19.1 25.6 42.7 4.5 5.7 2.4 2.000 REO, 544
2010 20.3 25.5 42.5 3.9 5.5 2.3 2.500 REO, 612
2011 20.5 29.5 39.3 3.3 5.0 2.4 2.500 REO, 651
2012 29.6 28.7 35.0 2.5 2.0 2.3 2.500 REO, 705
2013 29.1 27.9 35.1 2.7 2.9 3.2 2.000 REO, 712

Note: DATA and CIS surveys are based on personal interview; CEO, CATI.

Sources: DATA. Quoted by Shabad and Gunther (1982); CIS, Centro de Investigaciones
Sociolégicas, available at www.cis.es; CEO, Centre d’Estudis d’Opinid, available at www.ceo.
gencat.cat

to grow while the Spanish component has declined significantly. The
changes, however, have been structural and short-term, too.

Regarding the former, it has been shown that, indeed, the effect of the
main agents of the political socialization process in Catalonia have had
an impact on the spread of Catalan identity in recent years: generation
(Argelaguet 2006), family (Rico & Jennings 2012), whether the school
teaches in Catalan (Clots-Figueras & Masella 2012) and the media
(Ferndndez-i-Marin & Loépez 2010). As for circumstantial elements,
Hierro argues that national identity can be altered in the short term as
a result of changes in the political context, such as changes in govern-
ment or as a result of political mobilization (Hierro Hernandez 2010).
Finally, recent research — which examines the effects of age, period, and
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generation on the support for Catalan independence between 1991
and 2011 - has also identified a link with the changes that have taken
place in subjective national identity and it concludes that, although
the generational effect has a slight influence, the period effect has more
influence in order to understand the change in support for independ-
ence. This last variable and the subjective national identity would have
been evolving, although with different intensity, in the same direction
(Civit 2013).

Therefore, based on these findings, let us explore the elements of
the political context that would have had an effect on promoting the
growth of the “Catalan” component within the subjective national
identity and, also, the growth of the secessionist option in these last
few years.

The effect on the political context of constitutional
moments in Catalonia and Spain

The shift over recent years in Catalan public opinion about constitu-
tional preferences is mainly due to the impact of various events that
have occurred during this period. Since 2006, and even more especially
since 2010, Catalan politics entered an intense dynamics of confron-
tation of ideas on how to interpret what was happening with regard
to self-government of Catalonia. Therefore, it is imperative to give a
brief account of the main political events that have contributed to the
change in the opinions and attitudes of substate nationalists. These epi-
sodes are diverse and they affect strictly political issues such as election
results and formation of new governments, or they are related to public
policy (bills, public investment in the area); constitutional moments
(for instance, the controversial rulings of the Constitutional Court in
Madrid); or economic factors (the economic crisis and its impact on the
finances of the government of Catalonia, with all its consequences);
or, even, they affect some symbolic elements (expressions of opposition
to the action of the head of state, for example). Also, this process is
completed with the structuring of a mass social movement in favor of
independence, which showed a high capacity for action in the public
sphere and for exerting pressure on political parties.

It can be helpful to follow a chronological approach. The starting
point of this period is the referendum to approve the new Statute of
Autonomy of Catalonia, held on 18 June 2006.

After a long process of political negotiations, first in Barcelona and
later in Madrid, the degree of self-government that a big plurality of the
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Catalan Parliament had wanted was severely reduced under the pressure
of veiled military threats and under a strong campaign led by the PP
against this process.® The PP was accused of promoting catalanopho-
bia (Capdevila & Gomez 2011). Finally, there was a referendum about
the proposed reform of the Statute. It was approved by 73.9% of votes
in favor, 20.8% against, with 5.3% blank votes. The turnout was low:
only 48.85% of the Catalan electorate voted. Some days later, the new
Statute of Autonomy became effective and the PP presented an appeal
of unconstitutionality before the Constitutional Court.”

This situation reconfirmed the belief of many people that the pro-
posal approved by the majority of the Catalan people to build a new
relationship within Spain was not accepted at all by a large part of the
Spanish population.

While the appeal to the Constitutional Court was being debated in
Madrid, the perception that Catalonia did not receive fair treatment
from the Spanish government in all the issues related to infrastructure
was being consolidated among many Catalans.® In this sense, at the
end of 2007, there was a massive demonstration in Barcelona against
this perceived unfair public investment policy. It had the support of
CiU, ERC, ICV-EUiA and CUP. They demanded the transfer of the
transport network and infrastructures to the government of Catalonia,
the publication of fiscal balances between Catalonia and Spain, and
that the Catalan government should collect and manage all taxes paid
in Catalonia. However, two months later, in February 2008, the con-
nection between Barcelona and Madrid by high speed train was com-
pleted.” However, this popular mobilization could not transform itself
into electoral results. In the following Spanish elections of March, PSOE
won in the whole of Spain, and it reached the simple plurality of 169
out of 350. And in Catalonia, PSC also won the elections, with 45.39%
of votes and 25 seats; CiU, 20.9% of votes and 10 seats; PP, 16.4% and
8 seats; ERC, 7.83% and 3 seats; and ICV-EUiA, 4.92% and 1 seat.

The new Spanish government was in a minority in the Congress, and
it was compelled to submit data on the so-called fiscal balances of the
Autonomous Communities with the public sector for 2005. That year,
the fiscal balance between Catalonia and the central administration of
the state was negative, meaning 8.7% of Catalan GDP.!° It was the first
time that official data confirmed the Catalan fiscal deficit; that is, the
state was collecting more taxes in Catalonia than all its investments and
payments there. These data were so impressive and controversial that
the Spanish government has not provided similar figures since, fearing
they could fuel the Catalan secessionist movement.
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On 13 September 2009, an unofficial referendum was held on the
independence of Catalonia. It was organized by cultural associations
with the support of the local authorities in a small village near Barcelona,
Arenys de Munt. The success of this initiative, measured in popular par-
ticipation and media coverage, propelled others to repeat the exercise
around Catalonia, through several waves of popular consultations dur-
ing the following months. The last referendum was held in Barcelona
on 11 April 2011. Throughout this process, nearly 3 million people were
invited to participate in the consultations, thanks to the initiative of a
civic network made up of local volunteers (but coordinated with each
other and often with the support of local councils). The final turn-out
was 23%, of whom 93.3% were in favor of Catalan independence.!!
This experience had important consequences, since it served to mobi-
lize sociological nationalism and it received important media coverage,
especially when a restrictive sentence of the Constitutional Court about
the Statute was expected.

Finally, on 28 June 2010, the Constitutional Court released the
expected ruling, and it declared unconstitutional 14 articles of the
Statute of Autonomy, and 27 more were reinterpreted. It presented
a minimalist interpretation of Catalonia’s right to self-government,
compared to the will that had been expressed by the Parliament of
Catalonia at the beginning of the reform process; and, also, when
compared to the text that the people of Catalonia had approved in the
2006 Referendum. For almost all the Catalan political parties, the deci-
sion of the Constitutional Court certified the end of an entire political
autonomy project within the framework of a democratic Spain.

The immediate effect was the holding of a demonstration against
the ruling in Barcelona on 10 July. Hundreds of thousands of people
took part in it and it became the largest demonstration ever held
in Catalonia. The confrontation of the people of Catalonia and the
Spanish institutions was underway and it had several points of friction.
For instance, a few days later (on 28 July), the Parliament of Catalonia
approved the elimination of bull-fighting in Catalonia, at the request of
a Popular Legislative Initiative (PLI).!? Afterwards, the PP filed an appeal
against this measure before the Constitutional Court.

In late November 2010, elections were held in the Parliament of
Catalonia, and there emerged a new political plurality. CiU, the moder-
ate Catalan nationalist coalition, won 62 seats out of 135. However, it
had to govern in minority, hoping to receive some support from other
parties. The political commitment of the new president, Artur Mas, was
to get a new fiscal pact and try to cope successfully with the economic
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crisis which had had two important effects: it was eroding the living
conditions of many families and it was jeopardizing the finances of the
government, threatening the implementation of welfare policies.

In late December, the Supreme Court publicized three rulings that
questioned the foundations of the Catalan language policy in schools
because, under the recent Constitutional Court decision on the Statute
of Autonomy, the Catalan language could not be considered preferen-
tial in Catalonia. From here, there were other judicial decisions that
went in the same direction, in schools or in other areas of public service.

The real scope of the Constitutional Court’s ruling was having a
deep impact, and many Catalans showed their displeasure about it. In
the local elections of May 2011, CiU registered significant progress at
the expense of the PSC, and it reached a historic victory in Barcelona.
In addition, the political climate was tense as a result of the grow-
ing economic crisis. In late August 2011, the reform of Article 135 of
the Spanish Constitution of 1978 was approved, thanks to an agree-
ment between the PSOE and the PP, and without the involvement of
Catalan and Basque nationalist parties. This reform was required by the
European Union, and it brought in the concept of “budgetary stability”
and set the absolute priority of payment of the debt’s interest and the
debt itself.

A few months later, on 20 November, the Spanish general elections
were held and the PP won an absolute majority. This party not only
proposed right-wing solutions to the economic crisis, but it wanted to
reformulate the State of Autonomies via its centralization policies. On
the other hand, in Catalonia, for the first time in history, CiU became
the majority party in this type of election.

Gradually, pro-independence sectors were organizing to begin an
open conflict with Spain. Thus, at the institutional level, the Association
of Municipalities for Independence (AMI), in order to promote the
exercise of the right to self-determination, was formally established in
December 2011.1% In the area of civic organizations, in March 2012,
the National Assembly of Catalonia (ANC) was founded, and it quickly
spread its local branches across all Catalonia. To foster its cause, it made
conferences and debates about the right to self-determination and inde-
pendence of Catalonia and it began to prepare a huge demonstration
in Barcelona for 11 September, the Catalan National Day (Marti 2013).
To encourage popular mobilization in favor of their political postulates,
the Catalan secessionists used one of their historically most preferred
arguments: the fiscal deficit between Catalonia and Spain (Pons-i-
Novell & Tremosa-i-Balcells 2004, 2005; DEC 2012).
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In March 2012, the government of Catalonia presented the fiscal
balance of the central government in Catalonia (2006-2009). It was
estimated that by the year 2009, this had represented a negative fiscal
balance of 8.9% of GDP.!* Despite this, it is a very controversial issue
because there are strong disagreements on methodology for making
these calculations, and the results generally show clear elements of
inequity in funding various regions (Ruana 2003).

In the Catalan case, the magnitude of the “fiscal deficit” — alongside
evidence that the state is discriminating against Catalonia with low
public investment because it is following a policy to articulate Spain
under a French-inspired centralist nation-state model (Bel 2010) — gives
arguments to the secessionist groups to feed their protests, for example,
against the tolls on the Catalan motorways.

Meanwhile, the highest institutions of the state had serious problems
of public image, which reinforced the argument of the secessionists
that Spain was in a deep political crisis.!> In late May, the Parliament of
Catalonia approved by a large majority a proposal for a fiscal agreement
that the President of Catalonia should negotiate with the Spanish gov-
ernment. This proposal set a new funding model in which the Catalan
government had: the management of all taxes through a fully operative
Taxation Agency of Catalonia; and total regulatory power over all gov-
ernment taxes. This model would include a contribution (in accordance
with the Spanish government) to pay the services provided by the state
in Catalonia and, finally, another contribution to fund the solidarity of
Catalonia with other regions, although it would delimited by objective
criteria.

But the economic crisis was causing serious problems to society and to
the finances of the government, which was forced to ask for help from
the Spanish government in August 2012. It requested a loan of €5.023b
to pay the debt and the interests assumed by the Catalan government.
Three realities emerged: Catalan-self-government was diminished; the
funding of Catalonia was not satisfactorily resolved; the Catalan gov-
ernment had no choice but to cut its spending capacities. The option
in favor of Catalan independence had a strong argument (“without this
big fiscal deficit, the budget adjustment would not be necessary”) and
it was repeatedly used by the secessionists to prepare the way for the
announced demonstration during the next Catalan National Day. A
few days earlier, in September, the council of a small town, Torell6, had
proclaimed itself as a “free Catalan territory” and it decided that the
Spanish legal framework would rule there in a provisional way, until the
Parliament of Catalonia set a new sovereign legal framework.!®
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The process of mobilization by secessionist groups reached its peak
in the demonstration that was held in Barcelona on 11 September,
the National Day of Catalonia, under the slogan “Catalonia, new state
in Europe.” This demonstration, with hundreds of thousands of par-
ticipants, became the largest ever held in Catalonia and it had a great
impact on the international media.

Days later, a planned meeting between the Spanish and Catalan
presidents was held to discuss the proposed “fiscal pact” that the
Parliament of Catalonia had approved at the beginning of the sum-
mer. It ended without any agreement because the Spanish govern-
ment not only rejected the Catalan proposed model, but it refused to
negotiate a new funding scheme for Catalonia bilaterally, apart from
the other Autonomous Communities. This attitude of strong opposi-
tion to the proposals coming from the Parliament of Catalonia was
reinforced when, in the following October, the Minister of Education
of the Spanish government said in the Spanish Parliament that he was
committed to “Hispanicize the Catalan students.”!” This was one of
the main reasons he had for promoting the writing of a new education
bill. He intended, in addition to a substantial change in the overall
schooling model, to modify the current uses of languages for teaching
in Catalonia; and he wanted to increase up to 65% (instead of 55%),
the percentage of curricular content determined by the Spanish gov-
ernment, with the aim of unifying and controlling the subjects taught
throughout the Spanish state. In practice, this move meant an almost
complete erosion of Catalan self-government in education.

On 25 November, Catalan elections were held. Almost all the main
parties, except PP and Cs, concurred with a more or less explicit defense
of the Catalan people’s “right to decide” on their connection with
Spain. The results gave a clear plurality to the parties most committed
to this democratic right: CiU, ERC, ICV and CUP.

On 18 December according to the electoral results, the “Pact for
Freedom” was signed between CiU and ERC. It facilitated the formation
of a government led by CiU with the Parliamentary support of ERC. In
the next month, on 22 January, the Parliament of Catalonia approved
the “Declaration of Sovereignty and the right to choose of the people of
Catalonia.” The Spanish government announced that the state’s Justice
Minister would appeal this resolution before the Constitutional Court
because he believed that both the recognition of the sovereignty of the
Catalan nation and the notion that Catalonia has the right to decide
about its future, violated several articles of the Constitution.® Also, the
report determined that the same Declaration of the Catalan Parliament
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has an “ad extra” legal effect, because it is trying to direct the institu-
tions of Catalonia toward a clear unconstitutional end.

The political process lived in Catalonia over recent years has shown
that the existing substantive discussion is the possible access of
Catalonia to its political independence. For this reason, it is necessary to
draw a profile of the social and political bases of the different options in
a referendum on this issue (Rokkan 1973; Estrade and Tresserras 1990).

The social bases of the different options in a referendum
for secession in Catalonia

Although the goal of independence had been present in Catalonia for
decades (Colomer 1995), it was not until the 1990s that it had a real
and quite important political-electoral expression, with the Republican
Left of Catalonia (ERC) (Argelaguet 2012). Since then, the secession-
ist option has had a Parliamentary referral, despite the fact that there
are secessionist voters in nearly all the other Catalan political parties.
Gradually, this option has been gathering more support among larger
parts of the Catalan electorate: while in the mid-1990s it stood at about
a third, in 2013, it had risen to 54.7%.!° The evolution registered in
recent years is shown in Table 5.3.

Table 5.3 Evolution of the options about Catalan independence

2001 2011 2011 2012 2012 2012 2013
(June) (Oct.) (Jan.) (June) (Nov.) (Feb.)

Yes, in favor  35.9 42.9 45.4 44.6 51.1 57.0 54.7
No, against 48.1 28.2 24.7 24.7 21.1 20.5 20.7

Non-voting — 23.3 23.8 24.2 21.1 14.3 17.0
Other — 0.5 0.6 1.0 1.0 0.6 1.4
answers

DK 13.3 4.4 4.6 4.6 4.7 6.2 5.2
NA 2.8 0.8 1.0 0.9 1.1 1.5 1.0
N) 2.777  2.500 2.500  2.500 2.500  2.500 2.000
Source CIS CEO CEO CEO CEO CEO CEO
Study 2410 652 661 677 694 705 712
number

Notes: Centro de Investigaciones Socioldgicas (CIS) survey is an interview face to face. Centre
d’Estudis d’Opini6 (CEO) survey is a CATI one.
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In 2001, according to the CIS, the pro-independence group represented
35.9% of the Catalan population. Those in favor of Catalan independ-
ence outnumber those who are against it in the following categories:
those with a higher level of education; those whose mother tongue is
Catalan; those who were taught in Catalan or mainly in Catalan; those
whose level of knowledge of Catalan is high; those who place themselves
on the left wing of the political spectrum; those who see themselves as
“Catalan only” or “more Catalan than Spanish”; those who were born in
Catalonia or have their family’s origins in Catalonia; and those who vote
for CiU or ERC (Argelaguet 2003). In 2011, the percentage in favor of
independence was 42.9%. In mid-2012, the 50% barrier was overcome.
By 2013, in the first CEO barometer, the percentage stood at 54.7%.
Logically, the independence option is linked to social and political vari-
ables, as shown in the cross-tabulation between these and the option
in a referendum, which are presented in the following tables. From
them, a sociopolitical profile of each group could emerge.

Taking as reference the percentage favoring independence in the
whole sample, 54.7%, Table 5.4 shows that its figure is higher: for the
group of inhabitants of small villages (67.6%), small towns (58.6%) and
medium-sized towns (58.0%); among those born in Catalonia (64%);
for those who were born in Catalonia, with both parents also born in
Catalonia (77.5%) or both parents also born in Catalonia (60.1%) and
those who say that Catalan was their first language (78.3%) or who
say, in the subjective national identity, they were Catalan and Spanish
(55.3%). However, it is interesting to note that 20.7% of those born
outside Catalonia or 32.7% of those who have Spanish as their first
language are also in favor of independence.

Table 5.4 Socio-political variables and the referendum on independence (1)

yes no abs other DK NA (N)

Overall sample 54.7 20.7 170 1.1 54 1.0 2,000

Male 593 193 156 10 3.6 1.1 965
Gender o ole 505 219 184 1.2 7.1 1.0 1,035
18-34 580 192 171 1.5 42 480
35-49 561 198 151 1.0 60 19 580
Age group 50 g4 500 242 189 13 41 15 466

More than 64 545 197 175 06 72 04 474

(continued)
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Table 5.4 Continued

Size of
town

Born in ...

Family’s
origins

First
language
spoken
at home

<2.000
inhabitants
2.001-10.000
inhabitants
10.001-50.000
inhabitants
50.001-150.000
inhabitants
150.001-
1.000.000
inhabitants
Barcelona

Catalonia

Rest of the
Spanish state
European Union
Rest of the world
Doesn’t answer

Born in
Catalonia with
both parents
also born in
Catalonia

Born in
Catalonia with
one parent born
in Catalonia
Born in
Catalonia, both
parents born out-
side Catalonia
Born outside
Catalonia and
both parents too.

Catalan

Both languages:
Cat. and Spanish

Spanish
Other lang.
or other
combinations

DK
NA

67.6

58.6

58.0

449

53.7
64.0
20.7

40.0
35.5
33.3

77.5

60.1

43.1

22.2

78.3
55.3

32.7
31.6

9.8

17.5

17.9

22.1

30.1

22.1
14.9
42.7

33.3
16.1
33.3

7.2

17.3

26.9

40.7

6.4
12.9

34.8
28.9

100.0
100.0

10.8

14.7

16.2

19.9

21.2

16.2
14.0
27.8

13.3
35.5

9.6

13.8

22.5

27.6

9.0
20.0

243
26.3

1.0

1.4

0.7

1.5

1.6
1.0
1.5

6.5

0.1

2.4

1.0

1.6

0.8
4.7

0.8
10.5

8.8

5.3

6.0

4.7

3.8

5.5
4.9
6.6

13.3
6.5
33.3

4.3

5.3

5.6

7.2

4.8
7.1

6.0
2.6

2.0

2.5

1.1

0.5

0.9
1.2
0.8

1.3

1.1

1.0

0.7

0.9

1.3

102

285

535

403

237

438
1,552
395

15
32

766

377

413

445

926
85

950
38

Source: Own calculations from CEO’s 2013 barometer, study number REO 712.
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Table 5.5 shows how the level of education is also associated with
the vote for independence: a higher education level tends to be linked
to a higher percentage in favor of independence. The consumption of
political information through the media in Catalan is also associated
with the acceptance of the independence of Catalonia: 76.2% of those
who are informed through TV3 prefer independence; this percentage is
78.5% in the case of Canal 33 (the second channel in Catalan public
TV) and 71% for 8TV (a private TV channel in Catalan). However, this
percentage is much lower among those informed through the television
channels that broadcast in Spanish.

Finally, Table 5.6 shows the cross-tabulations of some political vari-
ables with the options in a referendum. The percentage of “yes” is very
high among supporters of Catalan nationalist parties: ERC (94.5%),
CiU (78.0%) and CUP (86.3%). It is also the majority percentage in ICV
(43.8%). However, it is a clear minority in PSC (14.4%) and in PP (5.1%).

Table 5.5 Socio-political variables and the referendum on independence (2)

yes no abs other DK NA (N)

Overall sample 54.7 20.7 170 1.1 5.4 1.0 2,000

Illiterate 50.0 50.0 5
Fewer than five  35.1 13.5 35.1 16.2 0.0 37
years in School

Incomplete 45.0 21.1 25.7 7.3 09 109

Primary School
Primary School 458 253 220 08 57 04 487
Secondary School 64.6 169 13.7 1.3 32 03 315

Professional 443 28.7 24.1 2.9 174
Formation
(medium)

Level of Professional 583 203 151 1.8 1.8 26 270
Education Formation

(superior)

University Grade 57.3 234 87 1.8 69 18 217
(3 years)

University Grade 63.2 14.6 122 1.4 8.3 03 287
(4 or more years)

Post grade, 66.3 11.3 100 2.5 7.5 2.5 79
Master

Doctorate 50.0 15.0 15.0 10.0 10.0 19
No answer 100.0 0.0 1

(continued)
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Table 5.5 Continued

TVE 1 (Public TV 11.3 48.7 36.0 1.3 2.7 150
in Spanish)
TVE 2(Public TV~ 50.0 0.0 50.0 5

in Spanish)

TV3 (Public TV 76.2 6.0 12.3 0.5 45 0.5 922
in Catalan)

Canal 33 (Public 100.0 2
TV in Catalan)

Tele 5 (Private TV 22.7 45.5 20.9 3.6 7.3 0.0 110
in Spanish)

Antena 3 (Private 12.4 56.6 22.1 3.5 5.3 113
TV in Spanish)
Cuatro (Private 7.7 53.8 38.5 14

TV in Spanish)
La Sexta (Private 26.0 42.0 21.0 2.0 7.0 2.0 100

Preferred TV to TV in Spanish)

get the political

information Cana@3/24. 78.5 89 5.1 5.1 1.3 1.3 79
(Public TV in
Catalan)
8TV (Private TV~ 71.0 14.5 6.5 6.5 1.6 62
in Catalan)
Intereconomia 0.0 833 16.7 6
(Private TV in
Spanish)
Other channels 22.7 50.0 18.2 45 4.5 22
Without a usual 30.3 369 22.1 6.6 4.1 123
channel
Doesn’t know 0.0 50.0 50.0 5
No answer 0.0 100.0 3
With no infor- 285
mation through
TV

Source: Own calculations from CEO’s 2013 barometer, study number REO 712.

And it is non-existent in Cs. The self-assessment on the ideological axis
in the left-right continuum is associated with the options in the refer-
endum, so that the percentage for independence is highest among those
who are at the extreme far left (81.8%) and descending gradually to the
extreme right (18.2%). However, note that more than 50% are in favor
of independence in all positions ranging from the center to the left.
The self-assessment on the national axis, which is the basis of the
aforementioned indicator of the subjective national identity, also shows
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that there is an association between increased presence of the Catalan
identity and the percentage of affirmative votes for independence, and
vice versa. Finally, a cross-tabulation between the various constitu-
tional options for the relationships between Catalonia and Spain and
the eventual behavior in a referendum are also linked. While among

Table 5.6 Socio-political variables and the referendum on independence (3)

yes no abs other DK NA (N)

Overall sample 54.7 20.7 170 1.1 54 1.0 2,000

CiU 780 7.6 9.0 00 51 02 409
ERC 945 12 3.2 1.0 401
PSC 14.4 59.5 222 3.9 152
PPC 51 872 7.7 0.0 40
ICV-EUiA 438 17.0 21.6 3.6 134 0.5 194
Sympathy C’s 00 833 167 54
foraparty  pp 863 41 96 73
Other parties 63.9 200 17.1 35
None of them  26.7 289 343 30 6.6 0.6 499
Doesn’t know 414 17.1 20.0 18.6 2.9 69
Doesn’t answer 52.7 12.2 8.1 8.1 18.9 74
Extreme left 81.8 3.0 9.1 6.1 32
Left 629 168 128 08 56 12 775
Left of center 62.3 19.3 14.8 3.3 0.5 400
Self location  Center 50.2 239 184 26 39 1.0 310
atthe Right of center 48.6 33.1 12.7 5.6 142
;i‘:‘s’loglcal Right 329 425 205 00 27 14 73
Extreme right 18.2 45.5 364 11
Doesn’t know 35.2 181 342 21 104 0.0 193
Doesn’t answer 22.2 22.2 28.6 3.2 159 7.9 64
Only Spanish 34 707 155 69 3.4 58
Spanish 55 582 29.1 7.3 55
>Catalan
Spanish = 17.7 428 310 11 67 07 702
Subjective Catalan
National Catalan 744 54 11.5 07 72 09 559
Identity >Spanish

Only Catalan 92.8 03 3.6 0.3 21 09 581
Doesn’t know 28.1 15.6 37.5 6.3 63 6.3 32
Doesn’t answer 7.7 154 154 154 154 30.8 13

(continued)
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Table 5.6 Continued

A region of 45 663 236 22 34 00 88
Spain
An autonomous 6.5 54.3 31.5 19 53 05 414
community in

Relationship ~ Spain

between A state withina 36.3 26.5 25.6 22 82 1.1 449

Catalonia and  Federal Spain

Spain Anindependent 94.7 02 3.0 00 18 0.2 928
state
Doesn’t know 21.4 51 429 3.1 265 1.0 97
Doesn’t answer 4.2 125 16.7 16.7 50.0 24

Source: Own calculations from CEO’s 2013 barometer, study number REO 712.

secessionists the alternative of “independent state” is the most preferred
one (94.7%), it should be emphasized that among those who prefer
“federalism,” more than a third would opt for independence in a refer-
endum. The observation of the dynamics in this cross-tabulation makes
possible the identification of two types of secessionist groups (Mufioz
& Tormos 2012): the “hardliners” and the “softliners,” depending on
whether they choose “yes” in the referendum and their first option
is an “independent state” or they choose “yes” in the referendum but
their first option is any other constitutional arrangement (like federal-
ism, for instance). In this sense, these authors analyze whether there are
differences between them in terms of explaining factors. They detected
significant heterogeneity: while the group with strong secessionist pref-
erence shows a bigger impact of an identity factor (language, family’s
origins, and so on), members of the other group with a weaker seces-
sionist preference are more likely to cite instrumental considerations,
specifically, the perceived unfair fiscal treatment of Catalonia.

Final remarks

Data from surveys in recent years are showing an important growth
in the percentage of Catalans who would support the independence
of Catalonia. This wish (or will) is reflected in the electoral results: the
parties that endorse this goal are a clear majority in the Parliament of
Catalonia. Since Franco’s death in 1975, Catalan leaders have tried to
negotiate with the Spanish government with the aim of constructing
a constitutional, political, and economic model allowing Catalans to
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preserve their freedoms and their identity within the Spanish state. Many
have come to the conclusion that this is impossible. As a consequence,
this conviction has fueled the diffusion of a secessionist agenda among
large sectors of the Catalan population (Mafioz and Guinjoan 2013).

The growth of secessionism can be explained by the confluence of
several factors. Among them, we should note the generational change,
and especially the reaction of an important part of the Catalan popula-
tion to the political process that started with the reform of the Statute of
Autonomy and the negative response of the principal Spanish political
actors. These actors have opted to limit the scope of the self- govern-
ment that Catalonia had envisaged within the framework of the demo-
cratic transition after Franco’s dictatorship (Parés 2011).

In view of the evidence that Spain cannot accommodate the will of
the majority of the Catalans, the secessionist groups have articulated a
movement that, emerging from civil society, has pushed the Catalan
nationalist parties to do everything possible so that the people of
Catalonia can decide for themselves what political status they want for
Catalonia. Whether this challenge will undermine the foundations of
Spain is uncertain. Surveys are showing there is a clear majority of seces-
sionists among Catalans, but this majority is partially based on griev-
ances that could be appeased without secession if this were the will of
the Spanish government. These concessions by the Spanish government
could include: offering Catalonia a fiscal agreement that was similar
to the one nowadays enjoyed by the Basques or the Navarrese; ensur-
ing a scrupulous respect for the current use of the Catalan language in
schools, according to the model that has been implemented for the last
30 years, consonant with the will of the majority of the Parliament of
Catalonia; making a more “autonomist” interpretation of the Spanish
Constitution and the Statute of Autonomy; and, finally, accepting that
it could be in the interest of the whole of Spain to change its current
policy on infrastructures which is really hurting the economic devel-
opment of Catalonia. These are some of the measures that could be
taken by the Spanish government to reduce the will for independence.
However, there are powerful reasons to be skeptical about the chances
for this change of course by the Spanish government, because it would
affect the very political and economical foundations of the modern
Spanish State. The historical conflict between Catalonia and Spain is
thus at a point of no return: either Catalonia becomes a new state, or
Catalonia will face a slow decline as a distinct society under a newly
recentralized Spanish State.



128 Jordi Argelaguet

Notes

1.
2.

Source: Departament de Governacid, government of Catalonia.

CiU, Convergeéncia i Unié [Convergence and Union], is a moderate center to
right Catalan nationalist coalition. ERC, Esquerra Republicana de Catalunya
[Republican Left of Catalonia], is a pro-independence and leftist party. PSC,
Partit dels Socialistes de Catalunya [Party of the Socialists of Catalonia] is
a Catalan socialist party with narrow links with PSOE (PSOE). PPC, Partit
Popular Catala [Catalan Popular Party] is the regional branch of the Popular
Party (PP). ICV-EUiA, Iniciativa per Catalunya Verds — Esquerra Unida i
Alternativa [Initiative for Catalonia Greens — Alternative and United Left]
is a coalition between a postcommunist and green party with a coalition of
leftist groups led by the Party of the Communists of Catalonia (PCC). Cs,
Ciudadanos - Partido de la Ciudadania [Citizens — Citizenship’s Party], is a
Spanish nationalist and populist party. CUP, Candidatura d'Unitat Popular
[Popular Unity Candidature] is an extreme left and pro-independence party.
SI, Solidaritat per la Independéncia [Solidarity for Independence] is a pro-
independence party.

. This complete declaration is available at http://www.parlament.cat/web/

documentacio/altres-versions/resolucions-versions

. Five PSC members of parliament did not participate in the vote because they

did not want to vote against the “right to decide” as had been suggested by
their party. Two deputies belonging to CUP abstained because they rejected
the references to EU and some other aspects of this Declaration.

. The Centre d’Estudis d’Opini6 (Opinion Studies Center), of the government

of Catalonia, has asked this question in its surveys since 2006. The CEQO’s
surveys are available at www.ceo.gencat.cat

. At the initial stages of the Statute of Autonomy reform process, Lieutenant

General José Mena, top commander of the Spanish army, was arrested and
relieved of his duties for having threatened the Army’s intervention. He
made this assertion in an official speech during one of the most important
days of the Spanish army (see El Pais, 8 January 2006).

. On 31 July 1999, MPs and senators belonging to PP signed the appeal against

187 articles and other additional provisions of the Statute of Autonomy.
Some days later, the Ombudsman, a former member of PSOE, also presented
its own appeal against the Statute. Finally, some regional governments led
by PP did the same.

. The feelings of grievance were already so intense that the same Statute

of Autonomy, in its Third Additional Provision, states that “1. With the
exception of the Inter-Territorial Compensation Fund, State investment in
infrastructure in Catalonia shall be equal to the relative participation of
Catalonia’s gross domestic product in the gross domestic product of the
State for a period of seven years. These investments may also be employed
in eliminating tolls or for construction of alternative expressway roads.”

The high-speed train joined Madrid and Seville in 1992. The connection
between Barcelona and the French border was inaugurated in January
2013. The railway connecting Barcelona, Tarragona and Valencia (the
three main Spanish ports in the Mediterranean) still has SOkm of a single
track in the south of Catalonia which becomes a real bottleneck for the



10.

11.

12.

13.

14.

15.

16.

17.
18.

19.
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“Mediterranean Corridor,” a railway line that goes from southern Spain to
northern Europe.

For the Spanish official figures, see http://www.lamoncloa.gob.es/
ServiciosdePrensa/NotasPrensa/MAPYA/_2008/ntpr20080715_balanza.htm
and http://www.lamoncloa.gob.es/NR/rdonlyres/7799A507-C58E-4572-
BE29-EC87EE6CBDDA/89951/150708Balanzasfiscales.pdf

These referenda were held in 518 municipalities in four different waves,
despite some towns having their own “referendum day.” For an analysis of
this process, see Mufioz et al. (2011).

This Popular Legislative Initiative collected the support of 180,169 signa-
tures. The decision to abolish bull fighting was taken by 68 yes, 55 no, 9
abstentions and 3 absentees. There was a strong debate among citizens, with
animal rights arguments and nationalist ones converging.

In February 2013, the members of this association are 1 provincial govern-
ment (out of 4 existing in Catalonia), 28 county councils (out of 41) and
652 local governments (constituting 68.8% of all Catalonia). These local
governments represent 35.7% of the Catalan population. See http://www.
municipisindependencia.cat/

This report updates the report done for the 2002-2005 period. It is available
at http://www20.gencat.cat/docs/economia/70_Economia_SP_Financament/
arxius/estadistiques-informes/resultatsbalancafiscal2006_2009.pdf .

In April, the King of Spain had an accident while he was in Botswana in
safari killing elephants. He was there with his lover. In May, the King was
loudly booed by the public at the King’s Cup final. In this football match, FC
Barcelona played against Athletic Club of Bilbao, the main Basque football
team. One month later, in June, the President of the General Council of the
Judiciary Power and President of the Supreme Court, Carlos Divar, had to
resign because of an investigation about improper use of public money.
Since then, almost 200 local governments have declared themselves to be
“free Catalan land.” The Spanish government began to take these declara-
tions before the courts.

El Pais, October, 10, 2012.

The articles referred to would be: Article 1, which states that sovereignty
resides in the people of Spain; Article 2, which fixes the indissoluble unity
of the Spanish nation, the common and indivisible homeland of all the
Spaniards; Article 9, which says that all public powers, regardless of their
scope, are subject to the Constitution; and, finally, Article 168, which speci-
fies the process of constitutional reform.

The first big survey about the independence issue was conducted and
analyzed by Estradé & Tresserras (1990). The press has also published
surveys about this question. See a review in http://ca.wikipedia.org/wiki/
Estudis_del_suport_social_a_la_independéncia_de_Catalunya.
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6

The Multilevel Politics of
Accommodation and the
Non-Constitutional Moment:
Lessons from Corsica

André Fazi

The politics of accommodation in multinational democracies has been
studied mainly through a limited number of cases. Research has tended
to focus on states with strong cultural and/or religious heterogeneity,
and on territorialized minority groups.! When we consider national-
ist movements within Western democracies, the spectrum is even
smaller. Most studies deal with Canada, Spain, Belgium and the United
Kingdom, even though many other states have strong movements.?
France, which has long been seen as an example of a rigidly unitary
state, is too often overlooked. First, its experience with imperialism and
decolonization has led it to develop territorial accommodation strate-
gies. The state’s political and institutional structures have remained
unitary on the mainland, but they are considerably more decentralized
and asymmetric overseas.® As early as 1946, the Constitution of the
Fourth Republic provided that overseas territories (territoires d’outre-mer,
TOM) would have “a status reflecting their respective local interests
within the Republic.” Not only have the TOM obtained increasingly
broad competency in the legislation domain, but this evolution has
been enshrined in two constitutional amendments. The 1999 amend-
ment established New Caledonia’s institutions based on an agreement
negotiated between the government and the territorial parties. The
2003 amendment overturned the principles of the unitary state, mak-
ing status differentiation an implicit right.* Second, since the 1960s,
there have been many regional movements, including mainland-based
ones. The linguistic dimension is the most well known, but the political
dimension of the Breton, Basque, and Corsican movements should not
be underestimated. These movements have claimed political recogni-
tion for groups identified with a region and culture different from the
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state’s majority culture (often called “ethnonational” groups), and spe-
cific power-sharing between the state and the region.

Third, the political mobilization potential of these groups can range
from extremely high to virtually non-existent. While the Corsican,
Kanak, and Polynesian languages are at the heart of the actions of
powerful nationalist parties, a language such as Picard is a “completely
depoliticized issue” (Harguindéguy & Cole 2009).

Within the French Republic, Corsica is of interest for several reasons.
From a geographical point of view, insularity is a significant predictor of
secessionism and regionalism (Sorens 2012), and it is a factor conducive
to original political and legal arrangements (Watts 2000).

From a cultural point of view, Corsica became French in 1769, after
having been under Italian influence since the end of the first millennium,
and it remains an exception. In 1999, 43.3% of adults said that they
“spoke Corsican with those close to them,” which makes Corsican the
most used regional language - in relation to the regional population - in
mainland France (Filhon 2005).5 However, this in no way implies that
Corsican society is divided into different linguistic communities.® The
French language dominates linguistic exchanges on the island to such a
point that it would be risky to distinguish Corsican-speaking from French-
speaking communities.

From a comparative politics standpoint, Corsican nationalism is an
original case. On the one hand, it involves clandestine organizations
that have perpetrated thousands of attacks and a few dozen assassina-
tions, but whose violence is much less radical than that deployed in
the Basque Country and Northern Ireland (Crettiez 1999). Moreover,
there are no political parties in Corsica devoted to the defense of the
continental French, which could influence the strategies of state-wide
parties (SWP). On the other hand, while nationalist parties obtained
over 35% of the vote in 2010, they have never managed to win major
public positions.

Finally, local elected officials have played a crucial yet ambiguous
role in the process of national integration, which was achieved through
a form of indirect rule in which local notables were the indispensable
intermediaries between the government and society. This was generally
described as a clan system, and was defined by the “perfection of the
combination” of “four inseparable elements:” a two-party system, com-
pulsory affiliation, clientelism, and arbitrariness (Lenclud 1986). On the
one hand, collusion between the government and its island partisans
led to the latter receiving the resources necessary to ensure political
support, social consensus, and national loyalty. There was no substate
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nationalist movement before the 1920s, and Corsica experienced very
few violent political protests until the 1960s (Tilly 1998). On the other
hand, despite a government that was supposed to inculcate diametri-
cally opposed practices, elected officials allowed the perpetuation of
violence, clientelism, arbitrariness, etc. They thus obstructed the pro-
cess of nationalization of society in general, and especially of politics.

This chapter examines the analytical framework relating to the
politics of accommodation in Western democracies through the case
of Corsica. I argue that most research has mainly considered the largest
nationalist movements, and it has ignored important political features
of a significant number of such movements. We thus hope to contrib-
ute to constructing a more global framework of analysis, which favors
comparative research by identifying the most pertinent variables, and
exploiting the nexus between political science and constitutional law.

The study of the politics of accommodation generally refers to the
following features: a nationalist movement that is very powerful in
substate elections; the main political groups seeking a general solution
to the conflict; one of the groups being the government of the state;
legal instruments with constitutional dimensions being negotiated and
adopted. This configuration is descriptive of the 1998 Good Friday
Agreement (Ulster), the 1998 Noumea Accord (New Caledonia), the
2009 Act on Greenland Self-Government, etc.

Clearly, this generalization should not be taken too far. First, with
the exception of the government, it is rare for political groups to
be homogenous. Generally, nationalist movements are divided into
radical and moderate wings, or even into enemy factions, and this has
significant consequences (Pearlman and Cunningham 2012). Next, the
politics of accommodation cannot be reduced to the constitutional
reform processes and constitution making. There are other dimensions
of the politics of accommodation, and they are usually studied by con-
sidering history, political culture, nationalist mobilization, interpartisan
relationships, etc. For example, Keating (2008) has shown that the
Basque and Catalan situations flow more directly from more informal
mechanisms.

However, a case such as that of Corsica clearly requires a differ-
ent approach. In Corsica, accommodation policies are dominated by
the following features: (1) significant nationalist mobilization that
nonetheless wins only a minority of the vote in elections; (2) more
heterogeneous groups because (a) some leading actors reject the idea
of accommodation, (b) the agenda may cover an extremely limited
range of issues, (c) resolution of the conflict is not always the primary
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objective; (3) the state government is not necessarily involved; (4) the
measures or accords adopted almost always have a subconstitutional
scope. Importantly, one of the most significant features of the France-
Corsica relationship is that Corsica has never had a “constitutional
moment.” A constitutional moment is a:

higher order constitutional event, which impacts the relationship
between the central state — largely controlled by the majority nation
- and the minority nation embedded within the same state ... It is of
a higher order than ordinary legislative activity. Such constitutional
moments are relatively rare, and they represent a critical event that
crystallizes the nature of the relationship between the central state
and the embedded minority nations. (Lluch 2010: 42)

After presenting our analytical framework, we will describe the evolu-
tion of the Corsican political system, which has led to the development
of the politics of accommodation. Finally, we will present and interpret
the main accommodation strategies implemented on the island since
1974.

Developing an analytical framework

In this section, we will begin by proposing a framework designed to
better approach the great diversity of substate nationalist movements.
Next, we will focus on the factors favoring the development of accom-
modation policies in the case of Corsica.

Tackling diversity of accommodation strategies

According to Lijphart, (1975: 104), the purpose of the politics of accom-
modation is to provide pragmatic means of resolving conflictual issues
on which we can foresee only minimal consensus. In relation to sub-
state nationalist movements, this should involve: explicit or implicit
recognition of the legitimacy of the demands by both substate and state
national groups, inclusion of these demands on the political agenda,
and adoption of policies designed to provide a positive response to
these demands.

Using Meguid’s typology (2005), we consider that, faced with a
nationalist movement, the central government and SWPs can adopt:
a dismissive strategy, which consists of ignoring nationalist claims,
so as to indicate that the movement is not significant; an accommo-
dation strategy, which consists of more or less broadly adopting the
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movement’s claims so as to undermine its support; an adversarial strat-
egy, which consists of radically opposing the movement’s demands.
A number of precautions have to be taken when using this typology
because its primary purpose is to maximize votes, whereas ours is to
manage national diversity in multinational democracies using a strategy
of territorial pluralism:

1. The latter raises broader issues than the former, such as state unity,
equality of opportunities, etc.

2. Management of territorial conflicts concerns actors in different
political arenas — regional, and even international — and thus their
goals are all the more likely to be different.

3. The three types of strategies can be used simultaneously by the same
actor by taking a different stance on each of the major nationalist
themes.

4. Nationalist parties also make strategic choices (Elias 2011). In par-
ticular, their degree of radicalism has major consequences.

5. There is not one but several very different accommodation strategies.”
At least seven major variables can be identified:

(a) At the level of orientation: accommodation strategies may aspire
to greater separation between the region and the state, or to inte-
grate regional representation into the national government.

(b) At the level of objectives: their target may be global or focus on
a sector, and it may concern the short, medium or long term. It
is just as necessary to identify issues that do not appear on the
agenda as those that do.

(c) At the level of the actors involved: they can be different depending
on regional powers, objectives, the international dimension, etc.

(d) At the level of decision making: decisions can be made in more
or less centralized ways; be part of the normal institutional frame-
work or belong to extra-institutional negotiations, etc.

(e) At the level of normative impacts: the effects can range from
symbolic declarations to constitutional — or even European trea-
ties® — revisions.

(f) At the level of political impacts: political effects can strengthen
the nationalist movement or weaken it; lead to the institution-
alization of a fraction of nationalists and to the radicalization of
others, etc.

(g) At the level of context: such strategies can be correlated with
different kinds of political contingencies, in particular with the
electoral agenda.
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The calls for accommodation: A preliminary approach to the
Corsican case

Our initial basic hypothesis is simple: the more salient the nationalist
movement, the less political authorities can choose a dismissive strat-
egy. In theory, responses can range from full satisfaction of nationalist
demands to their total rejection and repression of their supporters. In
practice, in Western democracies, when there is significant support
for substate nationalist demands, it is virtually impossible to imag-
ine the complete exclusion of accommodation strategies (Rudolph &
Thompson 1985).

Certainly, violent mobilization seems likely to legitimate an adver-
sarial strategy. However, the influence of the violence factor can be
measured only in light of two other variables: the level of support for
the violence by the community on behalf of which it is committed;
and the forms of violence employed. If there is strong support for the
violence - as in Ulster — and/or it does not reach levels justifying brutal
repression — as in Corsica — it is just as likely to generate accommodation
strategies as adversarial strategies. Even in the Basque Country, where
there was a high level of violence but it was almost universally con-
demned,’ accommodation strategies have been implemented, generally
in the context of discussion with moderate nationalists.

According to Sorens’s findings (2012), five factors probably stimulated
secessionist and/or regionalist movements in Corsica: the experience of
independence; the fact that there is a language specific to the commu-
nity; geographic isolation; economic backwardness: and political frag-
mentation. However, despite the combined and constant presence of
the first four factors, the nationalist mobilization is recent. This brings
us to a more contingent, but decisive, factor: discrimination against
native people. This is frequent in the modernization process, which gen-
erates competition for and distribution of wealth favoring one cultural
group at the expense of another (Melson & Wolpe 1970: 1115-1117).

Beyond nationalism and regionalization: A new political
system

The Corsican political system was traditionally based on steadfast com-
mitment to the state and absolute domination by two clans. However,
from the emergence of nationalism in the early 1970s until the first
regional elections with proportional representation in 1982, there was
a transformation that led to the development of the politics of accom-
modation in Corsica.
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Corsican nationalism: an outcome of the modernization process

A number of factors would lead one to believe that Corsican national-
ism has been a constant since the 18th century:

(1) The historical roots are strong. The Corsican struggle for liberation
against the Republic of Genoa began in 1729. Its aspiration was to
establish an independent state. However, Genoa conceded its “sov-
ereign rights” to France in 1768, and Corsican state building was
interrupted by military conquest.

(2) There was major cultural heterogeneity. It was not until 1852 that
official acts ceased to be translated into Italian. From 1915-1919,
the “transmission rate” of Corsican as the “mother tongue” to chil-
dren aged five was still nearly 85% (Héran et al. 2002).

(3) The geographical isolation is an obstacle to national integration
with France on the political, economic, and cultural levels.

Yet, no regionalist movement developed in Corsica between the
end of the 18th century and the 1920s. It should be added that the
“Corsists” of the interwar period did not form real parties and refrained
from running in elections (Leca 1994).

Contemporary nationalism is the product of a modernization process
initiated in 1957 by the regional action program (Programme d’action
régionale, PAR) (Delors & Muracciole 1978: 114-165). Based in the
farming and tourism sectors, this process gave rise to deep anxiety and
frustration on a wide range of issues.

First, let us look at the economic and social dimension. The ability of
islanders to reap the benefits of modernization was very uncertain. The
PAR revealed yet again Corsica’s major economic lag, stigmatized “local
customs,” and was described as “internal colonialism.” Thus, it pro-
moted segregation. In farming, the preference given to people who had
been repatriated from North Africa was obvious, through very favorable
bank loans and land distribution (Dottelonde 1987: 87-89).

Second, there is the dimension related to identity. Over 23,000
Corsicans left the island between 1954 and 1962, while 15,000-17,000
people who had been repatriated from North Africa began to move
there (Renucci 1974). In parallel, development of the tourism industry
attracted many immigrants, and outside investors were designing pro-
jects involving tens of thousands of beds. The 1971 development plan
for Corsica forecast that by 1985 the population would have gone from
210,000 to 320,000. These phenomena contributed to spreading the
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perception that the Corsican language, land and identity were in mortal
danger; this bolstered the politicization of cultural difference.

Third, we should turn to the political dimension. Traditionally, politi-
cal competition was extremely closed, dominated by two major parties
of notables, and this was rendered all the easier because France used
majority vote systems. This closure was increasingly resented. In 1972,
a survey found that 48% of the population supported the “regionalists’
position against the clans.”!® Yet, the modernization process revealed
a new limitation, through a highly centralized state decision-making
process. When the 1971 plan was adopted, the French state ignored
the 27 amendments by the Corsican elected representatives, and did
not respond to their request to revise the document (Silvani 1976: 189).

Birth, radicalization and institutionalization of nationalist
organizations

The anxiety and frustration led to a rebirth of regionalism in the early
1960s. The largest organization was the Action Régionaliste Corse
(ARC), which abandoned the election route after a few failures.!! The
year 1973 was marked by (1) endorsement of the idea of nationalism by
the public organizations, first through the demand for autonomy; and
(2) the emergence of the first, real, violent, clandestine organizations.

A major turning point occurred on 21-22 August 1975. The ARC
carried out an armed occupation of a vineyard run by a farmer repatri-
ated from Algeria. The government repressed it by sending in military
forces,’? and then outlawing the ARC. This intransigence fostered
radicalization. In 1976, the National Liberation Front of Corsica (Fronte
di Liberazione Naziunale di a Corsica, FLNC) united the clandestine
organizations to promote achievement of independence through armed
violence. The first party publicly defending its positions came into
being in 1980.

A second turning point occurred with the nationalists’ decision to
run in elections. The first were the autonomists, heirs of the ARC, who
participated in the first regional elections in 1982. The independentists
adopted the same position a year later. Note that Corsican national-
ism is very fragmented (De la Calle & Fazi 2010), but that the cleavage
between legalist autonomists and independentists supporting violence
did not prevent them from forming coalitions in around half of the
legislative and regional elections.

The nationalists’ electoral outcomes depend on the type of election.
They have been major actors in regional elections since 1992, but
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have never been associated with a majority coalition, despite strongly
asserted willingness to do so in 2004 and 2010. In contrast, they have
only exceptionally been successful in municipal, cantonal and leg-
islative elections. Nonetheless, generally, their electoral influence is
undergoing significant growth. In 2012, for the first time (moderate)
nationalist candidates managed to get into the second round of legisla-
tive elections (Table 6.1).

At the same time, the impact of violence has dropped considerably.
The action of clandestine organizations is increasingly directed towards
easier targets, such as isolated secondary residences.'® In 2011, there
were two attempts to bomb public properties, whereas in 1995 there
were 85 (Crettiez 2007).

Fragmentation and territorialization of the party system

Corsica’s special status, which was adopted in 1982, did not give it
institutions or powers that were very different from those of mainland
French regions. However, use of a proportional voting system generated
a revolution through fragmentation of the party system and territoriali-
zation of politics. At the level of political debate, Corsica has remained
virtually impervious to French national issues, except during presiden-
tial votes, which are the only ones in which the island’s actors are not in
competition. Moreover, despite the nationalist movement, the electoral
platforms of the SWPs contain very few positive references to Corsica’s
place in France. At the level of partisan structures, we have to take into
account more than the cleavage between substate nationalist parties
and the SWPs. First, the relations between moderate and radical nation-
alists are ambiguous. On one hand, nationalists have always nurtured
a unitary dream, made concrete by their joint candidates. On the other
hand, the various groups are in competition,!* which can, in particular,
favor radical stances (Elias 2011).

Second, there are many, highly varied substate non-nationalist par-
ties. In the first round of the 1982 regional elections, only two lists
out of 17 were nationalist. During the 1980s, most of these lists were
dissident ones, which still claimed to represent their SWPs. In contrast,
since the 1990s, it was mainly a question of actors basing their approach
on the regional level alone. These were neither SWPs nor nationalist
parties, but substate territorial parties, and they played major roles
in regional elections. Furthermore, they were integrated into regional
executives in 1992 and 2010.1%

Often it has been important elected officials, SWP members, who
have left their partisan framework either because they were dissatisfied
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Table 6.2 Political equilibrium in Corsica: regional elections (1982-2010)

1982 1984 1986 1992 1998 1999 2004 2010
1) (1) (1 1) 1)

Swp 51.4% 78.1% 73.8% 58.7% 64.6% 47.7% 42% 65.1%
Nationalist  12.7% 11.4% 9% 21.1% 17.3% 23.4% 14.9% 27.8%
parties

Territorial ~ 35.9% 10.5% 17.2% 20.2% 18.1% 28.9% 43.1% 7.1%
parties

with their position, or because they considered it advantageous to do
so. The present president of the Executive Council of Corsica, Paul
Giacobbi, is a representative of the Radical Left Party (Parti radical de
gauche, PRG), but he did not run under that label in the 2004 and 2010
elections (Table 6.2).

However, non-nationalist parties have to be understood essentially
as two very different categories. The one that is the most influential
comprises the heirs of the former clans. With De la Calle (2010), we
call them strong-network parties (as opposed to weak-network parties,
which are the second category), and identify them through the compo-
sition of their lists in regional elections: more than 25% of their can-
didates are members of parliament, mayors, and departmental council
members. Strong-network parties are largely based on the two major
SWPs: the Union pour un Mouvement Populaire (UMP, right) and the
PRG. Of the 20 highest elected positions on the island, 15 are held by
persons who belong to one of these two parties.

On the one hand, the division between strong and weak network
parties cuts across lines that are different from those between the SWPs
and territorial parties. Joining a SWP is not indispensable to building a
powerful network of elected officials and gaining electoral success. In
2010, 53% of the list led by Paul Giacobbi was composed of members of
parliament, mayors, and departmental council members.!¢ On the other
hand, strong network parties are no longer unconditional enemies of
particularism. Only the Mayor of Bastia, Emile Zuccarelli, and Senator
Nicolas Alfonsi (PRG) continue to deny the opportunity for institu-
tional debates.

In contrast, since the end of the 1990s, Paul Giacobbi, who is also a
member of the PRG, has regularly asserted that he is in favor of regional
legislative powers for Corsica. At an intermediate level, the UMP is increas-
ingly open to the idea of deeper regional competencies. Naturally, this
development is relevant to the application of accommodation strategies.
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Forty years of politics of accommodation

Faced with Corsican nationalism, the French government and SWPs in
Corsica have had to make strategic and tactical choices. Here, we are
going to outline the main accommodation policies initiated at the state
level, highlight the diversity of the players’ strategies, and then describe
strong network parties in greater detail through the linguistic policies
initiated in Corsica.

Introducing the state policies of accommodation in Corsica

Six policy periods (PP) are to be considered at the level of state accom-
modation policies.

1.

In the 1974-1975 period (P1), there was the first real consideration
of nationalist demands, but it was limited to the economic and cul-
tural dimensions. The main result was the adoption of a charter of
economic development by the Corsican regional council, and then
by the government.

. The 1981-1982 period (P2) resulted in the adoption of Corsica’s first

special status, promised by the socialist candidate Mitterrand. It was
part of the general framework of decentralization, and excluded any
regional legislative power.

. The 1989-1991 period (P3) led to the adoption of the Joxe Statute,

which had not been announced by Mitterrand when he was a candi-
date. The text increased specificity by creating an executive council
separate from the Corsican assembly and broadening the range of
regional competencies. The Constitutional Council suppressed the
symbolically decisive recognition of the Corsican people.

. The 1996-1997 period (P4) was marked by the adoption of ambitious

economic and cultural policies. After a major campaign of attacks
and an attempt at dialogue between those who had committed them
and the minister of the interior, the Prime Minister Juppé decided to
combine repression with a free economic zone and development of
bilingual education.

. The 1999-2002 period (P5) led to the adoption of the Act of 22

January 2002 amending the status of Corsica. Four months after hav-
ing refused any institutional changes, Prime Minister Jospin opened
a dialogue which only excluded independence. For the first time,
acceptance of the reform process was general, and there was a plan
to revise the Constitution. This also led to a schism in government,
with the resignation of Minister of the Interior Chevénement. This
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in fact has been the only case of a strong intrastate dispute on the
Corsican conundrum. However, the Constitutional Council sup-
pressed the main change, and the left lost the 2002 elections.

6. The 2002-2003 period (P6) was the time of the drafting and proposal
to Corsican voters of a merger of departmental and regional authori-
ties. The reason a referendum was chosen flowed from the lack of
sufficient consensus among Corsican elected officials. The “No” side
won 51% of the vote (Table 6.3).

Table 6.3 presents these six policy periods in a synoptic manner.
We will use this table as a basis to deepen our analysis.

Moderate aims and uncertain impacts

Studying the politics of accommodation certainly begins with consid-
eration of the state and substate political contexts. Among the six poli-
cies, four were initiated in the framework of a change in government
orientation, and four were initiated in the context of radicalization of
the substate nationalist movement. However, it does not seem to be
possible to draw definitive conclusions from this.

In contrast, only the changes in the P2 period were announced during
an electoral campaign, which indicates how much governments favor
pragmatism. Regarding the Corsican issue, the following issues gener-
ate a lot of suspicion among voters: the presence of violent clandestine
organizations; the challenge to the unitary foundations of the Republic;
and Corsica’s strong financial dependency on the state. With respect to
the government’s political identity, the three experiences conducted by
right-wing governments (P1, P4 and P6) have been the most limited in
their objectives and normative impacts. However:

1. Real changes can be seen. In 2002-2003 (P6), for the first time, the
right supported a reform of institutions, and it has been alone in
having consulted Corsican voters directly.

2. From 1981 to 2011, the left and right each governed France for 15
years. The left adopted an adversarial strategy for four years (1983-86
and 1998-89), while the right took that tack for only two years
(1986-88).

When we look at objectives, we find that in P1 and P4 any institutional
dimension was excluded, and in P6 there was a rejection of any increase
in regional competencies, themes that are of central importance to
nationalists. In contrast, the teaching of the Corsican language, another
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theme crucial to nationalists, was at the center of the first five policy
periods.

When we look at normative impacts, we find that Corsica has never
had a “constitutional moment,” which makes it impossible for it to have
regional legislative power, compulsory education in the Corsican lan-
guage, etc.!” Revising the Constitution was considered only once (P5),
and it was subject to many conditions, of which the first (the victory of
the left) could not be met. Yet, this limitation does not flow only from
the strength of unitary principles in France. The Constitution is regu-
larly amended, and this has made it possible for some overseas territories
to adopt positive discrimination measures. To a large extent, the limita-
tion results from the balance of power, which is very favorable to strong
network parties and leads the government to define moderate objectives.

Finally, the political impacts have been decisive. Legislation concern-
ing Corsica’s status (P2, P3 and P5), which was adopted by left-wing
majorities, has promoted the process of institutionalization of nation-
alism, and nationalist themes have been central in elections. Violence
has not ceased, but this process — combined with repression — makes it
possible to speak of a weakening of clandestine organizations. Whether
they become more marginal or more prominent will depend on the
ability of the parties that support them to conquer positions of power.

In contrast, the policies of right-wing governments have tended to
favor nationalist radicalization. This was unequivocal in P1. In P4 and
P6, it was obvious although a number of self-evident factors — competi-
tion among clandestine organizations, repression, partial rejection of
the 2002 legislation, etc. — also influenced the radicalization processes.
The prominent symbol of these periods is the assassination of Prefect
Erignac in February 1998. Indeed, the moderate objectives of all these
policies were likely to repel nationalists, and their impact has never
satisfied all actors. Nonetheless, support for the principle of accommo-
dation has increased substantially.

The ambiguous consecration of accommodation strategies

Since 1974, the politics of accommodation have been received in many
different ways by the main political actors in Corsica. Gradually, the
latter have begun participating more strongly in their drafting, which is
a result of both state choices and strategic endorsement.

Above all, centralized decision making has been abandoned. First
consulted in an informal way (P1, P2 and P3), elected Corsican officials
have been playing increasingly noticeable roles.'® In PS, the only impor-
tant proposal that was rejected was compulsory Corsican language
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teaching in primary school. During P6, it was the lack of consensus
among elected Corsican officials that led the state to propose a refer-
endum. The national opposition has not been very concerned by this
change. It runs fewer political risks by criticizing the government than
by fostering national union. Only once did the opposition support a
government-led reform plan (P6), knowing that its orientation had
already been approved (PS).

In contrast, the evolution of the main Corsican political players has
been significant. For 20 years, the strong network parties rejected all
institutional reform. In the two last periods, their attitude was very dif-
ferent. Above and beyond the change in generation of the leaders, there
were three main causes for this:

1. Varying levels of dependency on national authorities. During PS5,
regional UMP leaders supported the process despite the opposition
of national authorities. However, in P6, a number of local elected
UMP members rejected the government’s plan, though the regional
authorities expressed no reservations.

2. A desire to maximize their vote share. Since the end of the 1990s,
Corsicans have been more sensitive to nationalist themes. In January
2000, 62% of inhabitants were in favor of compulsory teaching of
the Corsican language; in July 2000, 30% wanted “an autonomous
status that allows elected officials to vote on legislation specific to
Corsica,” and 6% wanted independence,! etc. Strong network par-
ties are thus tempted to regionalize their discourse in order to avoid
electoral losses and win new voters.

3. The evolution of decision making. In the first three periods, the
government seemed to favor moderate nationalists and weak net-
work parties, while in P4 consultation was minimal. During P3,
the government even tried to handicap strong network parties by
reworking the electoral rolls. Yet, in P5 and P6, through the impor-
tance given to votes in the Corsican assembly, the government
implicitly acknowledged the domination of such parties.

The evolution of nationalist positions is similar. In the first four cases,
they denounced the shortcomings of the measures proposed. There are
also a number of different reasons behind the accommodation strategies
adopted in PS5 and P6:

1. An overall change in the movement. The tension between the inte-
grative and differentiating tendencies has always been decisive. Even
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violence does not target destruction of the political system, but a
transformation that makes it possible for its supporters to play a key
role (Crettiez 1999). On one hand, voter participation has produced
good results. On the other hand, confrontations between clandestine
organizations (1995-1996) have weakened them. Thus, the adoption
of an accommodation strategy reveals the process of the institution-
alization of nationalism. It confirms that even independentist par-
ties supporting violence are “accommodating” anti-system parties
(Capoccia 2002).

2. Objectives more consistent with their expectations. Nationalists
could not support P1 and P4, which excluded any institutional
dimension. They also could not support P2 and P3, which excluded
any delegation of legislative power and compulsory teaching of the
Corsican language. In contrast, in PS5, no limits were set a priori. In
P6, the issues involved only the merger of the departmental and
regional authorities. Nonetheless, nationalist support was guaranteed
because elimination of the general councils was one of their main
demands.

3. The evolution of decision making. Discussions between nationalists
and state representatives had always been discreet, even secret (P1,
P2, P3). This changed in PS5 and P6 since elected independentists sup-
porting violence became the government’s official interlocutors.

In sum, the participation of Corsican political actors in defining the
politics of accommodation has been guided by a wide range of factors.
We will now try to identify the motivations of strong network parties
through policies conducted at the substate (regional) level.

Substate (regional) politics of accommodation: the prevalence of
opportunism?

Even taking only normative impact into account, substate accommoda-
tion policies cannot be as influential as state policies. However, they
concern issues as essential as identity, territorial planning, the envi-
ronment, etc. We will focus on the area in which the accommodation
dimension is most highly developed: language.

During the 1970s, nationalists who advocated making Corsican an
official language were strongly against the state, which rejected the
idea. While they excluded giving it official status and it was against
the law, elected officials on the island supported the principle of teach-
ing the Corsican language.?® In contrast, since the 1982 statute, strong
network parties have depolarized the issue of identity by adopting
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positions that are often close to those of nationalists. Five events have
been especially significant:

1. Less than a year after its first election, on 8 July 1983, the Corsican
assembly unanimously adopted a motion calling for general imple-
mentation of bilingualism and compulsory teaching of the Corsican
language.

2. On 26 June 1992, the Corsican assembly adopted a motion stating
that “the Corsican language is official throughout all of the territory
under the jurisdiction of the Corsican assembly.”

3. On 10 March 2000, 48 — out of 51 — councilors in the Corsican assem-
bly approved motions calling for compulsory teaching of Corsican in
kindergarten and primary school.

4. On 26 July 2007, the Corsican assembly unanimously adopted a stra-
tegic plan designed to spread bilingual teaching and normalize the
use of the Corsican language in society.

5. On 28-29 July 2011, the Corsican Executive Council ruled in favor
of a “territorial official status” for the Corsican language, and the
assembly adopted, 36 to 47, a motion enshrining the idea of co-
official languages.?!

Context seems to be the crucial factor: all of these decisions and stances
were adopted in circumstances of strong political uncertainty, in which
the regional majority was relative, or it was very divided on another
issue.?? The regional majority thus seems inclined to develop accommo-
dation policies highly favorable to the Corsican language when it is in
a fragile position. On the one hand, surveys show that this is not politi-
cally dangerous; on the contrary, it can reassure voters who are sensitive
to identity issues. On the other hand, investing in this very symbolic
area by seeking consensus can make voters forget fiercer debates and
paint oneself as guardian of the general interest.

Some reversals seem to have been very tactical. Whereas the 2000
motions were clear as to the compulsory nature of teaching the Corsican
language, this possibility was set aside by the government with no real
challenge. The Corsican elected officials were aware of the need for a
constitutional reform and the reluctance to go down that path, while
the Government in question had made major commitments on the
level of normative powers. Thus, during the parliamentary process, a
number of these elected officials renounced the position asserted by the
two motions (Assemblée nationale 2001).
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In sum, the main inspiration for these policies does not seem to have
been the desire to meet the substate nationalist challenge. Instead, the
stimulus seems more likely to have been a desire to appropriate the
issues that, initially, were closely correlated with nationalism, but which
had become important to a much broader range of voters. The primary
concern would thus be to maximize voter support without losing the
trust of state actors.

Conclusion: Corsica and the multilevel politics of
accommodation

The politics of accommodation is often studied through negotiation
processes, the purpose of which is the ratification of an accord establish-
ing a constitutional mechanism for the management of the ethnona-
tional divide. Such pacts have a constitutional scope, and even establish
such asymmetries and exceptions that we can speak of constitutional
antinomies, as in New Caledonia.??

The particularities of Corsica suggest a completely different approach.
First, many regions that have strong nationalist movements have never
known or made concrete such a constitutional accommodation policy
for the management of the ethnonational divide. One of the most
significant features of the France-Corsica relationship is that Corsica
has never had a “constitutional moment.” The analysis in the case of
Corsica has to be based on debates and decisions with much more lim-
ited scope:

1. The purpose of discussions has not been to deal with all of the issues
raised by the nationalist movement.

2. The objectives have not necessarily been to find a global constitu-
tional resolution for the problem or problems raised.

3. All actors have not necessarily been included. The central power is
not necessarily involved.

4. Decision making has not involved discussions held outside of the
normal institutional framework.

Second, entirely territorialized party systems are scarce, and even more
rare are those that reflect a communal division. Normally, SWPs are
crucial actors in the politics of accommodation. They play fundamen-
tal roles in all processes involving the national government, and they
themselves can initiate and/or administer such policies.
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Third, beyond the interrelations among the three main groups of
actors (the national government, regional SWP federations, and nation-
alist parties), we have to take into account the heterogeneity of these
three groups. This is a decisive factor in the definition of accommoda-
tion strategies, and can flow just as easily from ideological factors as
from a desire to win the maximum number of votes in an election.

Clearly, the attractive power of “constitutional moments,” and of
constitutional mechanisms for the management of the ethnonational
divide can become a prejudicial bias for observers. Accommodation is
an everyday political issue, in which symbolism often reigns. Bilingual
street signs, the flying of the regional flag, audiovisual works giving
a bad image of the region, municipal council meetings held in the
regional language, names given to streets and university amphitheaters,
etc. are all topics that have been — and still are — important issues in
politics and the media in Corsica. Conversely, a number of nationalist
mayors adorn themselves with the tricolor sash, symbolizing France, so
as to avoid displeasing a section of their supporters.

To overlook these issues would be unwise. On the one hand, the
macro-politics of accommodation initiated at the state level are partly
consequences of the failure of everyday politics — in other words, the
micro-politics of accommodation. On the other hand, the fact that
there have been no “constitutional moments” does not mean that there
is an intractable, highly conflictual situation. In Corsica’s case, it means
that the conflict is still manageable, and that the balance of power
between the nationalists and anti-nationalists has not yet justified ter-
ritorial exceptions to constitutional principles because the political cost
of such exceptions would be high in a country where unitary ideology
remains strong.

Yet, the idea of an autonomous region with legislative powers, which
would require constitutional reform, is now stronger than ever in
Corsica. This idea does not really frighten people. In September 2008,
a survey showed that 51% of people living on the island wanted “more
autonomy” for Corsica.?* This seems to be confirmed by the progress
in nationalists’ election results. In 2010, the UMP government decided
that its legislation on territorial reform would not apply to the depart-
mental and regional authorities of Corsica, and it asked its elected
officials on the island to define their own vision. This required reopen-
ing an institutional debate that had been closed since 2003. Now, the
Corsican assembly has shown immediately a broad consensus on the
goal of institutional change. Strong network parties are increasingly
open to the possibility of constitutional reform. On the one hand,
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Corsica’s Executive Council, chaired by Paul Giacobbi, supports such a
reform in order to solve issues concerning normative powers, taxation,
the Corsican language and land ownership. On the other hand, in the
2012 legislative elections, none of the eight candidates supported by the
two major SWPs (the UMP and the PRG) stated official opposition to
this. Finally, the adversarial strategy is in decline. In 2010, its partisans
obtained only 8.05% of votes. Of course, the opponents of constitu-
tional revision enshrining autonomy for Corsica remain powerful on
the island, and even more so at the state level. Despite everything, while
the lost referendum of 2003 ended a cycle initiated in 1982, it is plau-
sible that Corsican society is experiencing the beginning of a new cycle
of the politics of accommodation, in which the range of constitutional
possibilities may be noticeably wider.

Notes

. The reference work edited by Choudhry is a prime example of this bias.

. For Europe: Csergé and Wolff (2009).

. The most comprehensive study seems to be Michalon (1982).

. Since 1999, Article 77 of the Constitution has provided that the statutory
law of New Caledonia must be “in accordance with the guidelines set out
in” the Noumea Accord. Since 2003, (1) Article 72-4 has set out the terms
of a change of status for the overseas communities, and requires a territorial
referendum to ratify such a change; (2) Article 73 allows the Parliament to
empower some overseas departments to adopt (materially) legislative acts
“in a limited number of matters.”

5. Despite its island geography, Corsica is considered to be a part of mainland
France.

6. Here we are referring only to Corsicans of origin and other French people
living on the island.

7. We do not confuse them with the “forms of accommodation” characterized
by McGarry, O’Leary and Simeon (2008): consociation, centripetalism, mul-
ticulturalism, and territorial pluralism.

8. As can be seen in the case of the Aland Islands.

9. ETA may be guilty of 834 deaths, including 297 civilians. Before it
announced it was giving up violence in October 2012, around 1 percent of
the Basque population expressed “total support” for ETA.

10. Kyrn, n° 22, juin 1972.

11. In the 1967 legislative elections, the leader of the ARC obtained only 2.3 %of

the vote.

12. Two policemen were killed in the exchange of fire.

13. http://www.inhesj.fr/fichiers/ondrp/crimes_et_delits_2011/08_corse.pdf,

date accessed 29 May 2012.

14. The independentist tendency imploded between 1989 and 1990. Three fac-

tions engaged in a deadly conflict between 1995 and 1996, which resulted

in around 15 deaths.

W N =
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15. This is paradoxical if we consider their electoral collapse, which resulted
from the electoral system used in 2009. It raised the eligibility threshold
from 5-7%, and the majority bonus from 6-18% of the seats.

16. The list was supported by the Socialist Party. However, that party is an insig-
nificant political actor in Corsica, and contributed very little.

17. Note that recognition of the “Corsican people” (P3) and the power to
experiment with legislation (PS) have been criticized by the Constitutional
Council because they are constitutional issues subject to its review.

18. The very centralizing method adopted in P4 was an exception. The
government wanted to reassert its authority in the face of the challenge
brought by a clandestine organization.

19. Corsica, No. 4 and 10.

20. We are basing this on the study of the monthly publication entitled Kyrn.

21. The co-official status was adopted also by 36 votes to 47, on May 17, 2013,
but it could be unconstitutional.

22. Namely, the question of regional legislative powers.

23. The 1998 Noumea Accord, which has been constitutionalized, deviates from
several key features of the French Constitution (unitary citizenship, equality
in employment and in elections, etc.).

24. See http://www.ifop.com/media/poll/situationcorse.pdf, date accessed 23
July 2012.
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Flexible Accommodation: Another
Case of British Exceptionalism?

Stephen Tierney

Introduction

The period of territorial decentralization which began in the United
Kingdom in 1998 has been dramatic. Since the election of a Labour
government in 1997, the UK has experienced the greatest period of
constitutional change since the 19th century and possibly since the
Parliamentary union of Scotland and England itself in 1707. It is also
notable that these changes have been, and continue to be, effected
in an ad hoc manner, piece by piece without an overall grand plan
for how they might fit within, or bring about the amendment of, the
existing doctrines of the unitary constitution, most notably the legisla-
tive supremacy of the UK parliament, the constitutional dogma which
offers a narrative of second-order power in the absence of a written
constitution.

The fact that the process did not involve one overarching design for
territorial decentralization or culminate in one foundational moment
of constitutional renewal suggested to many in the late 1990s that the
changes were likely to fail. But despite the fact that none of the designs
for the ideal federal constitution developed within the academic lit-
erature over many decades were deployed to transform the unitary
British constitution into a federal prototype, it is difficult to resist the
conclusion after 15 years that the gradual devolution process, bring-
ing about different models of government for each of Scotland, Wales,
and Northern Ireland has been a remarkable success. The majority
of citizens in these three territories, and even those of England who
were not accorded devolved government, are content with devolution,
albeit that many, particularly in Scotland, aspire to the decentralization
of further powers. Furthermore, there has been a notable absence of
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serious disputes over the divisions of competences between the center
and the devolved territories, with very few cases coming before the
courts contesting vires limits of powers exercised by devolved organs
of government.

In this chapter I will seek partly to endorse this positive conclusion.
I will do so by exploring how the unique model of accommodation
applied in the UK is in fact heavily contextualized by the specific his-
tory of these islands and how it was designed in a way that is highly
sensitive to both the long-standing and the more recent political par-
ticularities of each of Scotland, Wales, and Northern Ireland; in other
words, devolution in the UK might appear to be ad hoc but in fact from
place to place it was carefully tailored to meet the United Kingdom'’s
particular and very complex model of national pluralism. I will then
explore the nature of the devolved settlement and in particular the
asymmetry of “accommodation,” and again, nodding to the historically
tuned nature of each devolution settlement, I will again endorse the
flexible approach which allowed the devolved models to emerge easily
and which has also facilitated their further development over time.

The conclusion, however, cannot be one of simple self-satisfaction. I
will also turn to the greatest challenge now facing the United Kingdom
in the form of the Scottish government’s planned referendum on inde-
pendence which will be held in 2014. This promises the possible break-
up of the state itself and as such it must logically raise the question:
How can the Scotland Act 1998 be seen as a success story if less than two
decades later Scots vote to leave the UK? But before all of this, I want
to say something about the term “accommodation” as a tool of analysis
in assessing the constitutional aspirations of substate nations within a
plurinational state. This term is not entirely satisfactory in helping us
to understand the dynamics of constitutionalism in the context of deep
societal pluralism, and only by explaining this can we begin to com-
prehend the nature of the United Kingdom state’s success as a union of
national partners.

Beyond accommodation: substate national societies and
the quest for equality

I have elsewhere addressed the three main constitutional aspirations of
substate national societies within plurinational states such as the UK,
Canada and Spain as autonomy, representation, and recognition.! The
term “accommodation” is frequently used to describe the demands of
substate national societies for forms of constitutional reform short of
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secession. But the idea of “accommodation,” when framed as “states
managing minorities,” does not adequately capture the constitutional
challenge presented by substate national societies. This is because of the
categorical distinction it implies between the entity doing the accom-
modating or managing (the “nation”-state) and that being accommo-
dated or managed (the minority). It is precisely because it embodies
the national society of the state that the dominant society is entitled,
by the implicit assumption of standard liberal democratic accounts,
to make decisions about how far to go in accommodating a cultural
minority, while retaining the right, and indeed the duty, to maintain
its own nation-building agenda in the name of societal stability.? But
it is this very categorical distinction and this assumption of privilege
that is questioned by substate nationalists. They contest the idea that
“the State” represents a discrete category of nation which embraces the
entire polity, an idea that is so embedded in political theory that the
State is often presented as somehow neutral with regard to nationality.?
Instead the State has been shown to be the institutional vehicle promot-
ing the nation-building agenda of a dominant national society. In their
radical claims, substate nationalists seek a conceptual reorientation of
the nature of the State; only by dismissing the possibility of neutrality
within existing arrangements can a new conception of the plurinational
state be built, based upon mutual recognition that the different nations
of the state form a partnership of equals. The powerful normative claims
to be found in the narratives of substate national societies are rooted,
therefore, not in the politics of difference but rather in the politics of
similarity, pointing to the parallel processes of nation-building and con-
solidation which remain on-going within the state.*

Furthermore, many nationalists within substate national societies
do not in fact seek secession from the state, or at least would prefer
certain other forms of constitutional reform to secession as an option
for change. A primary demand is autonomous self-government, or in
many situations more autonomous self-government, given that the
states I have mentioned are already significantly devolved. But it is also
the case that self-government alone does not lead to a relationship of
equals within a plurinational state. The substate national society’s role
is not complete and can be highly marginalized if it does not also play
a significant and in some sense “co-sovereign” role in the making of
decisions in relation to “reserved” or “federal” matters. This combina-
tion of demands for autonomy on the one hand, and better representa-
tion in central institutions and central decision making on the other,
may seem to be self-contradictory:®> the demand for greater autonomy
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seems to suggest a desire for greater detachment from the central state,
whereas enhanced representation would inevitably bring with it a more
integrated state involving enhanced, or at least more formalized, insti-
tutional arrangements for joint decision making. But this reality should
not surprise us; it reflects the ambivalence of many modern nationalists
who see value in attachments to both their substate national society
and to the state, and who therefore accept the on-going importance of
the central state and the decisions it makes for any substate national
society belonging to it, in particular in those areas such as economic
policy, defense, and foreign affairs which are invariably retained as cen-
tral state matters. This ambivalence can mean that citizens of substate
national societies want to assert their discrete national status while also
believing in the benefits of the political and legal security offered by
inclusion within a larger state; and it should not be overlooked that
there are often high levels of citizen identification with and loyalty to
the state within substate national societies even among those whose
primary national identity is a substate one.

It is also the case that without enhanced representation accompany-
ing autonomy, the position of a substate national society within a state
can become one of heavy, and potentially centripetal, imbalance. If the
substate nation has considerable autonomy but no role at the center,
then the state can, over time, come to be seen as a threat to that auton-
omy, or simply as less and less relevant, strengthening arguments for
full independence. It might well be asked if this has been the trajectory
of the UK’s relationship with Scotland since 1998, something which I
will explore further below.

The third goal, recognition, is a curiously inchoate “accommodation”
objective, and one which more than any other highlights the inad-
equacy of the language of accommodation in understanding the aspira-
tions of substate national societies. The demand is that the constitution
should, in its own description of the nature of the state, reflect, declare,
and symbolize the reality of that state’s national pluralism; in other
words, a recognition that substate nations constitute distinctive, and
crucially co-equal, demoi within their respective states.® This has often
proven to be the goal which the central state has been most reluctant to
concede, as we see in tortuous debates for example over the notion of
“differential fact” in Spain, and the “nation”/“nationality” distinction
in the Spanish constitution;” and in Quebec’s “distinct society” debate
and the protracted period before any formal recognition of Quebec as
a nation came about.® In the UK, recognition has in fact been a far less
problematic issue. It is a commonly held view even within England
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that Scotland and Wales are nations, not merely regions, a point read-
ily conceded partly due to historical memory, partly because English
people are conscious of their own national identity below the level of
Britishness, and also partly because it was for a long time a concession
which seemed to bear no prospect of constitutional cost since political
nationalism in Scotland and Wales was until the 1970s very weak. But
what can be concluded from the three main constitutional aspirations
of substate nationalists, particularly in the recognition demand, is the
implicit expectation that the constitution will reflect the principle of
national equality within the state, rather than merely the “accommoda-
tion” of cultural difference by the dominant group.

The plurinational United Kingdom in historical
perspective

The unique way in which the UK constitution has dealt with the con-
stitutional demands that have accompanied its national pluralism and
the relatively high level of success this approach has had to date can
only be understood from a historical perspective. The UK came together
as a series of unions, and the notion of the UK as a “union state” has
remained important in informing the self-description of their countries
as “nations” by the peoples of England, Scotland, and Wales (the situa-
tion in Northern Ireland is of course more complicated). The symbols
and motifs of the state such as its flag, the titles of the royal family etc.,
also denote this union nature, informing the political culture of the state.

A second feature of the historical reality of the UK as a union of
nations has been the gradual acquisition of constitutional recognition
of this status through the incremental devolution of powers beginning
in the 19th century with moves toward “home rule,” a process which
focused mainly, but not exclusively, upon recognition of Ireland’s
national distinctiveness, and which led in due course to “administra-
tive devolution” for Scotland and Wales in the 20th century. In some
sense, 1998 is merely a recent chapter of a much longer story, dating
back to the unions of the 16th century (Wales and England), 17th
and 18th centuries (Scotland and England) and the beginning of the
19th (Great Britain and Ireland). And devolution is not such a new
story either. We need to situate the process of decentralization at the
end of the 20th century in the context of a period stretching over a
century during which each of these unions was gradually restructured.
Central to this process was Gladstone’s commitment to some degree of
self-government for Ireland embodied in the government of Ireland Bill
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1886. Over time the distinctive national characters of Ireland, Scotland,
and Wales were gradually recognized, and in very different ways this
recognition was accorded constitutional embodiment. The Liberal com-
mitment to Irish Home Rule led to the eventual independence of the
Irish state after the First World War. But it was not until the latter half
of the 20th century that we see a shift in the political culture of both
Scotland and Wales as many citizens within these territories became
increasingly nationalist in outlook and aspiration. All of this serves as
an important backdrop to 1998, which in some sense was not such a
radical break with the past but in fact the culmination of this period of
recognition of substate national distinctiveness and the constitutional
aspirations which come with such markers of difference.

A third feature is the organic way in which devolution developed in
each of the three territories. Already by the start of the 20th century, the
ways in which the respective constitutional aspirations of each territory
came to be assessed, and power to be decentralized, were very different
from place to place. To understand this we also need to note that the UK
came together through historical contingencies rather than in dramatic
founding moments, an observation which helps illuminate how, in
the same way, its reorganization has also been led by such contingen-
cies, including inter- and in some cases intra-party competition, again
piece by piece and from place to place. In so far as we can talk of the
“fissuring” of the UK, this has taken place in a contingent and gradual
way, first with Ireland slowly breaking its bonds with Westminster, the
Stormont Regime being established (temporarily) for the remaining six
counties after the creation of the Irish Free State, and “administrative
devolution” being extended in the inter-war establishment of a UK
government department for Scotland and the creation of a minister of
Welsh Affairs in 1951. In this light, 1998 was another step in the same
direction, whereby these three territories gradually acquired more and
more responsibility for their own domestic affairs, but in a way that
built upon the powers and to some extent the institutional arrange-
ments already in place, or, in Northern Ireland’s case, previously tried.

In the Spring of 1997, the Labour Party came into government in the
UK for the first time since 1979. During its time out of government it
had overcome high levels of opposition within the party to decentrali-
zation and formed a firm commitment to devolution for Scotland and
Wales. The new government moved quickly to give effect to its plans
for decentralization, and since this period coincided with the climax of
a peace deal in Northern Ireland, which itself centered around a new
model of autonomy for the six counties, 1998 witnessed the passage of
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three pieces of legislation — the Scotland Act, the government of Wales
Act, and the Northern Ireland Act.

Another important dimension to the devolution story, particularly
when we consider the close relationship that now attends the further
devolution of power in the United Kingdom and the proliferating use
of the referendum,’ is the influence of civil society in the process that
led to the 1998 legislation. We see this if we take Scotland as a brief
case study. The Scotland Act 1998 built upon an extra-Parliamentary
campaign for devolution within Scotland which was orchestrated by
the political opposition and certain important civic institutions (local
government, trades unions etc.) through the 1980s and 1990s, largely
as part of a broader campaign by the labor movement against succes-
sive Conservative governments. The extent to which the eventual
Parliamentary process toward devolution, adopted by the Labour-led
UK Parliament in 1997, reflects this movement is unsurprising given
that this campaign was led in large measure by the Labour Party in
Scotland. And in observing the significance of the Labour Party in shap-
ing the 1998 Act, we must also look back to the failure of a devolution
proposal put forward by the Callaghan government in the late 1970s.
Although a detailed model of devolution was enacted by Parliament
in 1978, and won a small majority in a referendum in 1979, it failed
to meet the requisite threshold of support in that referendum.!® This
failure, and accusations that the threshold rule was designed to frus-
trate the devolution proposal, continued to haunt the Scottish Labour
Party in opposition. With the election of a Conservative government
in 1979 and its subsequent re-election in 1983, a push for devolution
was set in train by Labour and by other opposition groups, including
in due course the Liberal Democrats, who united in the view that the
Conservative agenda was given to excessive centralization. This move-
ment continued to offer constitutional proposals throughout the next
two decades.

The campaign for constitutional change began with the Campaign
for a Scottish Assembly launched in 1985. This resulted in a document,
A Claim of Right for Scotland, issued in 1988. What is notable about this
paper, and others which subsequently emerged through this process,
is the extent to which they drew upon the notion of “union” as the
fundamental constitutional principle of the UK. This had three implica-
tions. First, the Claim of Right asserted the distinctive national identity
and cultural and institutional specificity of Scotland (each of which
had to some extent been recognized in the Acts of Union 1707) and
argued for the on-going constitutional relevance of this “multinational”
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conception of the United Kingdom. Second, the document aired the
grievance that the “union state” pact stemming from 1707 had been
undermined by subsequent UK constitutional practice.!! Third, the
Claim of Right declared an entitlement to Scottish self-government
based upon the notion that a distinctive national identity carried with
it a legitimate, indeed inherent, political right of self-determination.

It is also notable that important Scottish elites not only set the agenda
for devolution during this period, they were also heavily influential in
shaping the substantive model eventually enacted in the Scotland Act
1998. The Claim of Right 1988 recommended that a cross-party Scottish
Constitutional Convention (SCC) be established which would have the
task of drawing up a model of devolution that would generate popular
support and hence “assert the right of the Scottish people to secure
the implementation of that scheme.” This SCC was inaugurated on 30
March 1989 and over the next seven years it enjoyed similar involve-
ment to the Claim process, including not only the Labour and Liberal
Democratic parties, but also local authorities, Churches and the Scottish
Trades Union Congress. This resulted in a series of publications, the
most important of which (Scotland’s Claim, Scotland’s Right, 1995) set out
a detailed blueprint for devolution.

The level of detail in this document meant that the process by which
legislation was passed after Labour came to power in 1997 was very
swift. The political climate in 1997-1998 was highly conducive to
devolution; a Labour Administration elected with a large majority in
1997 was committed to the principle, and so, heavily influenced by
Scottish Labour MPs, the government steered the devolution settle-
ment through in the first session of the new Parliament. Upon taking
office, and relying heavily upon the detail in Scotland’s Claim, Scotland’s
Right, the government issued a White Paper — Scotland’s Parliament —
which was, therefore, able quickly to set forth a comprehensive plan for
devolution. Although some minor changes were made by Parliament
to the devolution proposal after the referendum in 1997, the model
finally enacted in the Scotland Act was in substantive terms the same
as that voted for in the referendum, which in turn reflected heavily the
pre-1997 deliberation.

In light of the influence of civil society in framing Scottish devolu-
tion, the three implications which I identify in the Claim of Right pro-
cess need to be kept in mind as essential background to the Scotland
Act 1998 and to the creation of the Scottish Parliament. The Scottish
Parliament was created out of a sense of Scottish popular sovereignty.
Another factor at play in making 1998 such a key focal-point of this
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“self-determination” argument is that while the extra-Parliamentary
process was largely the preserve of elite actors and suffered from the lack
of participation of both the Scottish Conservative Party, which, favor-
ing the status quo, never took part, and indeed the Scottish National
Party itself which withdrew after early involvement, citing a failure to
address independence for Scotland as a serious constitutional option,
the creation of the Scottish Parliament was in the end the direct result
of a referendum in 1997, and one which saw a very high level of sup-
port for devolution.!?

Scotland is certainly a particular case for the level of influence civil
society and the local political class had in shaping the devolution
model, but it is also the case that political actors in each of the territo-
ries played a very significant role in pushing for devolution and in shap-
ing internally what it would look like. Wales had the most top-down
process and the model for devolution was largely formulated on the
hoof once Labour came to power in 1997.13 But even here, devolution
had become a firm commitment of the Labour Party during its period
in opposition and during this time there was an ongoing debate within
Wales about what a devolved system should look like. The Northern
Irish model of devolution was certainly developed with a large degree of
organic engagement;'* and the Belfast Agreement, as were the devolu-
tion settlements for Scotland and Wales, was endorsed by a referendum,
ascribing each with an important symbol of popular authorship and
endorsement.

The flexible constitution: the UK’s unique approach to
accommodation of national identity

It is notable that these different changes in 1998, although being
legislated for in the same year, were effected not by an overarching
constitutional settlement, or the introduction of a written constitution,
but by separate pieces of legislation formulated in very distinctive pro-
cesses and emerging from very different extra-Parliamentary processes
of negotiation or consultation. In this sense the devolution process was
not “joined up,” nor were the three settlements particularly well coor-
dinated inter se.

So how have elements of autonomy, representation, and recogni-
tion been embedded in the devolution process? It has become com-
monplace to talk about the UK system as one of asymmetry. But this
perhaps serves to suggest that the different models of devolution
were planned through a grand and totalizing vision designed to bring
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together distinctive constitutional settlements, each one carefully tai-
lored to meet the aspirations of the particular nation it was designed to
serve, and all resulting in a new constitutional settlement greater than
the sum of its parts. This is arguably a valid description of the outcome
of the 1998 settlements, but it does not explain how change came
about, which as we have seen was by way of three largely contingent
processes, each in varying ways combining civil society consultation
and elite-level constitutional construction, without too much thought
as to how the three devolution settlements would relate to each other.

For reasons I will discuss, it may be better to describe the UK model
not so much as “asymmetrical accommodation” but more as “lop-sided
accommodation.” Nonetheless, since the language of asymmetry is
well established, I will continue to use this term. The UK’s devolution
model is we might say doubly asymmetrical. Unlike many decentralized
states, the three regions/substate national societies which have achieved
self-government have models of autonomy very different one from
one another. Scotland acquired a strong model of self-government — a
Parliament with law-making powers and the devolution of all matters
not expressly reserved to Westminster in the Scotland Act 1998. The
Northern Ireland Act 1998 embodies a highly complex consociational
model of decision making designed to cause the two national societies/
national minorities within the one small territory, each with their attach-
ments to a different kin state, to work together. And the result has been
the devolution of a range of powers to the Northern Ireland Assembly
that is not dissimilar in content to that of the Scottish system. By con-
trast, the government of Wales Act 1998 accorded far fewer powers to
the new Welsh Assembly, which was denied the legislative discretion
to make laws in devolved areas without Westminster’s involvement; in
short, a much weaker model of devolution than either of the other two.

But the differences within these models make sense in light of the
very different histories of each territory and the particularities of their
respective relationships to the central state; they also make sense given
that the political systems within each territory highlighted highly
variable constitutional aspirations and different levels of enthusiasm
for devolution at all. We see this in Northern Ireland where devolu-
tion itself is a compromise between the prevalent aspirations in the
late 1990s among nationalists for unification with Ireland and among
unionists for a strong continuing relationship with the UK state. We
should also note that in the referendum in Scotland an overwhelming
majority — 74% - voted for devolution, while only the narrowest of
majorities — 51% — did so in Wales.
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Another aspect of this particular dimension of asymmetry is that
the regions of England don’t have self-government at all, and indeed
nor does England as a whole which continues to be governed by the
UK government and Parliament. And the one attempt by the Labour
government to create regional government in England back-fired in a
postal referendum in the North East in November 2004 which resulted
in a high percentage vote (78%) against regional devolution among the
48% who responded. In light of this process, no further initiative to cre-
ate regional government anywhere else in England has even been tried.

While the heavy asymmetry that attends the different models
of autonomy among the four large territories of the UK (including
England) now embedded in statute makes sense given the historical and
political differences that attend them, the second aspect of asymmetry
is the feature that makes the system lop-sided; it is also therefore more
problematic, certainly if we are to compare the UK to some ideal model
of federalism. The development of sophisticated autonomy models has
not brought with it very much in the way of adjustment in how the
central institutions of government of the state are either constituted
or do their business, and in fact the institutional form and doctrinal
presuppositions of Parliament have largely remained in place. Where
we have seen constitutional reform at the center, it has been largely
detached from, rather than informed by and bound up with, devolution
(e.g. the Constitutional Reform Act 2005). In the same way, the Crown
as embodiment of the legal and constitutional authority of the central
executive power remains a unified and highly centralized entity in
terms of composition, constitutional role, and powers, including a for-
mally unified civil service structure. Some of the functions of the Crown
have inevitably been passed over to the devolved administrations, but
these were largely exercised at substate level in any case under the pre-
devolution administrations.

What has not taken place is either the emergence of new institutions
at the center specifically created for the making of joint decisions on
reserved matters which actively engage the devolved institutions, or the
serious engagement of devolved administrations or parliaments in exist-
ing institutions for the making of these decisions. To take Scotland once
more as our example, the Scotland Act actually has little to say about
what in federal systems is known as intra-state federalism, with a lack
of detail on how institutions to coordinate policy for the UK as a whole
would be set up, far less about how these should be designed or how
they should operate. And the result is that there is not a formalized,
and legally protected, set of mechanisms in place for occasions where
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serious competence disputes arise. Instead, institutions operate largely
at the behest of the center and, therefore, depend upon the goodwill
of the central government and parliament for their continuation.!®> We
see this in the informal arrangements for inter-executive cooperation.!¢

At the executive level, inter-governmental aspects of the devolution
settlement for Scotland are organized through informal or quasi-formal
structures. The Joint Ministerial Committee (JMC) established a format
for co-operation between ministers in Whitehall and their counterparts
in Edinburgh and the other devolved administrations.!” Generally it
operates through meetings between officials or in direct relationships
between one London department and its devolved equivalent. Its remit
is to deal with reserved matters insofar as they might affect devolved
territories, and devolved matters where they impact upon the rest of
the UK. Flowing from this arrangement are a series of Memoranda of
Understanding, and Supplementary Agreements known as “concor-
dats.”!® But in such a semi-formal model there is no legal requirement
to conduct relations with the Scottish government in a particular way
(or indeed at all), the UK government can set the terms for such dis-
cussions, can table the agenda it wants, and can offer greater or lower
levels of cooperation to the devolved administration, or individual
departments within it, based upon political preference.!® In this way.
the devolved institutions can be induced into a position of political
compliance in order to gain a role in these discussions. More impor-
tantly, just as there is no legal requirement to enter into negotiations,
similarly there is no obligation on the UK government to reach agree-
ment with the devolved institutions on any issue of policy, even where
it affects the devolved territory. Inter-governmental cooperation can
be, and often is, simply a process of passing on information concerning
decisions already taken by the center. Furthermore, such quasi-formal
mechanisms as have been established through the JMC have not been
utilized systematically, with some departments at UK level operating
in a significantly more structured way with their Scottish counterparts
than others.?°

The potential for tensions to be exacerbated is also evident at the
level of inter-parliamentary relations between the Scottish Parliament
and Westminster. One issue concerns a lack of clarity in the division of
competences between legislatures, and the second is the lack of protec-
tion of the competences of the devolved legislature from the risk of cen-
tral retrenchment; the latter in particular is specific to the UK’s unitary
model in contrast to a more formally demarcated federal system. The
former issue has led to the infamous West Lothian Question.?! In the
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absence of an English parliament, an argument persists that MPs from
the devolved territories exert too great an influence within the House
of Commons.?? The contention is that since certain matters which are
devolved to the competence of the devolved legislatures are dealt with
for England by the Westminster parliament, it is unfair that MPs who
are returned to the House of Commons from the devolved territories
can vote on matters which affect only England. This has become par-
ticularly controversial in situations where the UK government has relied
upon MPs from across the UK to pass legislation which will not have
effect in the devolved territories. The consequence of this unhappy state
of affairs, which is no more than a consequence of an inchoate process
of decentralization, is that it has led to political difficulties that seem to
have been entirely avoidable. In light of this it can be seen to have the
potential to stoke up resentments across the Union. Voters in England
might justifiably feel aggrieved that their preferences are not being
met; whereas attempts to resolve the issue, for example, by establish-
ing a Grand Committee within the House of Commons whereby only
English MPs could vote on bills concerned only with England,? might
suggest to citizens in other parts of the UK that the Westminster parlia-
ment is now increasingly an English parliament and that their interests
might be better served by gaining more powers for their own devolved
legislature. This has led to the formation of the McKay Commission
to consider issues arising from devolution in the United Kingdom and
their effect on the workings of the House of Commons (its remit is “To
consider how the House of Commons might deal with legislation which
affects only part of the United Kingdom, following the devolution
of certain legislative powers to the Scottish Parliament, the Northern
Ireland Assembly and the National Assembly for Wales”).2* If this sug-
gests some model of amending the legislative procedure of Parliament
in line with the principle of “English votes for English laws,” this might
require substantial changes to how Parliament operates and will cre-
ate different categories of MPs. It would also have a knock-on effect at
executive level as departments adjust to new models of law making.
The West Lothian Question displays how, in terms of its constitu-
tional culture, the Westminster model does not, at the level of decision
making, institutionalize in a meaningful way the symbolic recognition
of the UK as a multinational, multilevel state. The UK Parliament has
clearly not developed the persona of anything akin to a federal legisla-
ture, able and willing to act as a forum for negotiating different territo-
rial interests. One opportunity for change seemed to lie in reform of the
House of Lords. A major development occurred in 1999 (House of Lords
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Act 1999) with the removal of most hereditary peers, but no attempt
was made to transform the second chamber into a “territorial” house
along federal lines. Nor in the various proposals for further change
which have been put forward since has there been any serious plan to
move reform in this direction.

UK constitutional flexibility: advantages and disadvantages

The post-1998 arrangements, while very untidy, are perhaps an una-
voidable consequence of the flexibility of the system which was able to
bring to life so quickly such highly varied models of devolution. And
it is undeniable that it was thanks to an unwritten constitution that
devolution was effected in such an ad hoc way, by ordinary legislation
and without the need for elaborate constitutional amendment. Another
advantage of the UK system is that the devolution settlements have con-
tinued to develop case by case without the need for any large-scale exer-
cise in constitutional reframing. In Wales’ case, the asymmetry of the
system led to some degree of neighbor envy as pro-devolutionists peered
greedily at the extensive legislative powers enjoyed by the Scottish
Parliament, and agitation for further change led to various modifica-
tions to the devolution model which were effected by the government
of Wales Act 2006. This Act effectively establishes a clear distinction
between the National Assembly and the Welsh Assembly government,
putting it on a standard Parliament-Executive footing whereby the
government is drawn from the Parliament and in turn is accountable to
it. Furthermore, under the Act, a provision was made for the National
Assembly to have competence to make a new category of legislation to
be called “Measures” which is, in essence, primary legislation. A refer-
endum, as provided for by the 2006 Act, on extending the law-making
powers of the National Assembly for Wales, was held on 3 March 2011
and the new powers were supported by a majority of those voting.?’

Flexibility has also allowed for crisis-management. The devolution
system in Northern Ireland seemed to go into reverse from time to time
in the early period with the suspension of the devolved institutions by
the central government, but these suspensions were only temporary in
nature, creating breathing-space until political agreement as to the way
forward could be secured. We have also seen gradual moves on issues
such as disarmament and the further devolution of issues such as justice
and policing.

This growth of powers for Scotland is already having knock-on con-
sequences for the stability of the devolution model as a whole. One
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inevitable consequence is that the new tax powers will stimulate fur-
ther debate in Wales. Already the Commission on Devolution in Wales
(“the Silk Commission”?°) has been reviewing existing financial and
constitutional arrangements, investigating the possibility of devolving
additional fiscal powers to the National Assembly for Wales. And even
the mode of ratification of further change can differ; whereas a refer-
endum was held in Wales in 2011 on the powers in the 2006 Act, the
2012 Act for Scotland was passed simply by the UK Parliament with the
consent of the Scottish Parliament, with no serious political calls for a
referendum.

The remarkable feature of the system since 1998 is that it has contin-
ued to evolve so rapidly without any major constitutional upheavals.
The present landscape may well continue into the future with gradual
developments, or we may see two other and more dramatic changes.
One of these might be a move towards federalism in a state that in 1998
self-consciously avoided any turn towards the formality of a federal
system. The second is of course the possibility of the very break-up of
the state itself as we look toward the referendum in Scotland on inde-
pendence in 2014.

The constitutionalization of devolution?

The lack of representation at the center is a real issue, and one we are
seeing now in Scotland which through the 2012 Act is accruing further
powers with almost no regard to the reform of London-based institu-
tions. But the dominance of the center continues to be supported by
the doctrine of parliamentary sovereignty, and any move to federalism
would inevitably mean the formal modification of this doctrine. It has
long been questioned how long this centralization of the sovereign
power could survive devolution. And it does seem that the notion of
Parliament’s supremacy is beginning to creak in light of the recognition
by English courts of the supremacy of EC law while the UK is a member.

There is evidence, too, that devolution is leading to some ques-
tions about whether the Scotland Act 1998 and Northern Ireland Act
1998 are just statutes like any other or whether they have reached a
particular level of constitutional status which defies one feature of the
Parliamentary sovereignty doctrine, namely that all statutes are of the
same constitutional value. The highest courts have been hinting at this.
In the Robinson case, the Northern Ireland Act 1998 was described by
the House of Lords Appellate Committee (at that time the highest court
of appeal in the UK until replaced in 2010 by the Supreme Court of the



174 Stephen Tierney

UK) as “a constitution for Northern Ireland” by Lord Hoffman, whereby
the Belfast Agreement upon which the Act was based should be used
as aid to interpretation of the statute.?’” The role of the referendum in
endorsing this Agreement (or “constitution for Northern Ireland”) was
taken to be a significant factor by the High Court in Northern Ireland?®
in an earlier hearing of this case, and this led McEvoy and Morison to
argue that the 1998 Act has such a constitutional status in part because
“it is a manifestation of the wishes of the Northern Ireland people.”?
Indeed, for them: “The judiciary has begun to address, however ten-
tatively, the idea that the Northern Ireland Act represents something
more than simply one more Act of Parliament ... It represents, in our
view, a fundamental ‘constitutional moment’ wherein the Agreement
and the Act that implemented it, are constituent acts in the establish-
ment of a new polity.”3°

The courts have not so far offered such an explicit connection
between the popular endorsement of devolution in Scotland and the
constitutional status of the Scotland Act 1998; judges have generally
been cautious in defining the constitutional status of the Scottish
Parliament.3! But implicit recognition of this can be found. In the case
of Jackson, Lord Steyn argued that the nature of the Act might even
call into question the supremacy of Westminster: “The settlement con-
tained in the Scotland Act 1998 ... point[s] to a divided sovereignty.”3?
Two other judges made similar interventions. In the more recent AXA
case we saw the Scotland Act being described as of “real constitutional
importance”®* and recognition of “sui generis” constitutional status of
Acts of the Scottish Parliament. In light of this, Lord Hope stated that
the courts should “intervene, if at all, only in the most exceptional
circumstances” (para 49) in reviewing the legality of legislation of the
Scottish Parliament. This does not directly challenge the powers of
Westminster to amend the Scotland Act without the consent of the
Scottish Parliament but it does consolidate the status of the Scottish
Parliament as a legislature.

And so there are tentative steps being taken by the courts that seem to
suggest that a vision of sovereignty that takes no account of the radical
division of governmental and legislative authority since 1998 no longer
makes sense. But this judicial move to quasi-federalism, if that is what it
is, is not as we have seen backed up by similar moves in the other two
branches of the central UK state, and in particular the UK Parliament
itself operates much as before.

Nonetheless, the method of passage of the Scotland Act 2012 was
in itself constitutionally significant and does show that a strong
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constitutional convention has already developed whereby the
Westminster Parliament will respect the devolved powers of the Scottish
Parliament. In addition to the substantive changes which the 2012 Act
will bring, the long and convoluted process by which it was passed
has also helped to consolidate the constitutional status of the Scottish
Parliament. Under the Scotland Act 1998 there is a residual power for
the UK Parliament to legislate in devolved areas (Scotland Act, Section
28(7)),%* but as the Scotland Bill 1997-98 was being passed it was sug-
gested that a constitutional convention would develop to the effect that
the UK Parliament would not do so without the consent of the Scottish
Parliament through a Legislative Consent Motion. Such a convention
has indeed developed, known as the Sewel Convention.?® Notably,
the later Scotland Bill (which became the 2012 Act) was contested.
It had originally been proposed by the Labour government before it
lost the General Election of 2010 and was then picked up by the new
Conservative-Liberal Coalition. Accordingly, the Bill changed under the
latter government. Both manifestations of the Bill were challenged by
the SNP government in Scotland which, while attracted by the grant of
more powers, was suspicious of some of the content of the Bill. Since
the Bill was introduced twice to Westminster, this meant that it required
to be presented twice to the Scottish Parliament in the quest for succes-
sive Legislative Consent Motions in line with the Sewel Convention. In
the end, each of these was granted by the Scottish Parliament. This pro-
cess seems to have hardened the Sewel Convention still further when
we consider that each of the two UK governments was keen to see this
Bill passed and had to put up with delays while the Scottish Parliament
satisfied itself as to the Bill’s terms. Despite this protracted process, at
no point was there any effort to invoke s28(7) of the Scotland Act to
drive the Bill through the UK Parliament without an LCM in order to
overcome the opposition of the Scottish government. This suggests
that it is scarcely conceivable today for the UK Parliament to legislate
for Scotland in devolved areas without the consent of the Scottish
Parliament, a fact which seems to have diminished the sovereignty of
the UK Parliament.

Conclusion: Scotland and the 2014 referendum

With devolution has come the opportunity for substate administra-
tions to hold their own referendums. In January 2012, the Scottish
government announced its intention to hold a popular poll on inde-
pendence in the Autumn of 2014. A draft Referendum Bill to this effect
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was published which asserted the authority of the Scottish Parliament
to hold such a referendum, while a public consultation exercise was
embarked upon.?¢ Although the United Kingdom government imme-
diately challenged the legislative competence of the Scottish Parliament
to pass this Bill, and in doing so launched its own consultation pro-
cess,%” to the surprise of many, on 15 October, an agreement (“The
Edinburgh Agreement”38) was reached between the two governments.
The result of this agreement is that the UK Parliament has approved an
Order® which for the avoidance of doubt confirms the power of the
Scottish Parliament to legislate for a referendum to be held before
the end of 2014 on whether Scotland should become independent
of the rest of the United Kingdom.

The future is therefore uncertain, although the polls early in 2013
suggest that the pro-independence campaign is firmly behind in the
race. One interesting feature is that we don’t yet know exactly what
the SNP government means by “independence.” Its detailed proposal
will be published in a white paper toward the end of 2013, but already
we see signs that the proposal will offer some forms of on-going union.
We need to trace the clues for this conclusion back a little way. On 30
November 2009, the Scottish Executive published the White Paper, Your
Scotland, Your Voice, which set out an examination of various constitu-
tional options for Scotland’s future — the status quo, further devolution,
and independence.?* The model of independence presented by the
consultation paper is somewhat attenuated. The Queen would remain
as Head of State: “The current Parliamentary and political Union of
Great Britain and Northern Ireland would become a monarchical and
social Union — united kingdoms rather than a United Kingdom — main-
taining a relationship forged in 1603 by the Union of the Crowns.”
Furthermore, “within this relationship, a broad range of cultural, social
and policy links would continue and it is likely that both an independ-
ent Scotland and the remainder of the UK would seek to maintain and
build on a series of cross-border partnerships and services.” And finally,
“Scotland would continue to operate within the Sterling system until
any decision to join the Euro by the people of Scotland in a referen-
dum.” We wait to see if these areas of “union” are once again put for-
ward in 2013.4! There are of course uncertainties; even if there is a Yes
vote, the rest of the UK might well not agree to a form of continuing
union with an “independent” Scotland.

What is clear is that the UK is heavily integrated and the desire within
Scotland even among many of those favoring independent statehood
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to maintain some ties of union is strong. Furthermore, the referendum
campaign is likely to be run with the No side offering alternative models
of change not only for Scotland but possibly for other devolved areas
of the UK as an alternative to independence. And indeed this is not
surprising. For over 120 years the decentralization of the UK has been
an ongoing process and the relationships and unions across the islands,
particularly when set against the backdrop of that other Union across
Europe, look set to continue. When looked at in the context of a cen-
tury of constitutional change, we can say that the constitutional story
of the UK’s evolution has not been one of “accommodation” of substate
nationalism but rather a growing realization that the UK is inherently a
compound state, deriving its very self-understanding from the national
pluralism of which it is composed. Since 1998, this has been a rapidly
evolving story and for the foreseeable future it looks like to remain so.
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[taly: Autonomism,
Decentralization, Federalism,
or What Else?

Francesco Palermo and Alice Valdesalici

Introduction

More than a decade ago, Italy was championing the movement toward
federalization, having just introduced the most significant “federal-
izing” constitutional reform of the western world in decades. Twelve
years later, despite slow but remarkable implementation of the reform,
the economic crisis that severely hit the country seems to be strangling
regional autonomy and the whole federalizing process, bringing about
a counter-wave of centralization.

This raises serious questions as to the requirements and preconditions
for federalization, far beyond the Italian case. Italy is extraordinarily
diverse in terms of economic development, culture, ethnic composition
of the population, and administrative capacity: nevertheless, the main
driver of the most recent wave of the federalizing process has been
the economy. While other factors, including the country’s diversity,
prompted the first stages of regionalization, after the introduction of
a major constitutional reform in 2001 the federalism debate has been
captured by economic constraints and financial intergovernmental rela-
tions. Federalism has thus been equated with “fiscal federalism” and
the political discourse has considered federalism nothing else than a
different system of financial relations among the levels of government.
As a consequence, in recent times, many have claimed that “federalism
is dead” just because of budget constraints. To what extent is federal-
ism an institutional construct that is primarily driven by financial/fis-
cal prerogatives? What are some of the other conditions necessary for
federalism to flourish as a constitutional and political system? If not
federalism, what is the process Italy has been undergoing in the last
10-15 years as its territorial model has evolved and been restructured?

180
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As the Introduction to this volume notes, “the notion of accommoda-
tion in plurinational polities ... needs to be unpacked and disaggregated
and all of its multiple dimensions need to be analyzed.” To examine the
multiple dimensions of the politics of accommodation, not just consti-
tutionalism needs to be examined but also other dimensions such as
political culture. Thus, this chapter takes a close look at constitutional-
ism and federalization in Italy, but also considers the political culture of
federalization in Italy.

The chapter will first illustrate the institutional and political devel-
opments of Italian regionalism from its inception, focusing on the
main changes introduced by the constitutional reform in 2001 and its
implementing norms. Subsequently, what became the main element of
the reform, the new intergovernmental financial relations, introduced
in 2009 and further implemented in the following years, will be illus-
trated. A close look will hence be given to the measures introduced
by the “emergency Government” led by Mr Monti in 2011-2012 and
the subsequent constitutional adjudication will be closely examined.
Finally, critical variables, hampering a transformation of the country
into a federation, will be emphasized. To conclude, some general con-
siderations will be drawn from the Italian case regarding the essential
elements of a federal reform, especially if imposed from the top down.

The long and twisting road of regionalism in Italy

Since the achievement of national unity, completed in the 1860s, the
Italian state has been modeled according to the French blueprint of
a centralized and bureaucratic administration. It was only with the
republican constitution of 1948 that an innovative but at the same time
feeble experiment with regionalization was made.

From the very beginning, Italian regionalism has been characterized
by its asymmetrical design, both as a matter of constitutional law and in
terms of effective use of powers transferred to the Regions. At first, only
five “special” or “autonomous” Regions were established, all situated
on the periphery: three in the Alpine arch in the North, with consist-
ent minority groups (Aosta Valley, Trentino-South Tyrol, Friuli-Venezia
Giulia), and the two main islands (Sicily and Sardinia).! Each of them is
guaranteed autonomy by a “special statute,” a basic law with constitu-
tional rank (Palermo 2008: 33-49).

As an innovative experiment, the regionalization of the whole coun-
try, a “third way” between a federal and a unitary system, aimed at
avoiding too strong an asymmetry between these areas and the rest
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of the territory, and even their possible secession. Regionalization,
however, although laid down in the constitution of 1948, was fully
developed only in the 1970s, when the “ordinary” Regions were estab-
lished and legislative powers eventually devolved to them. Since then, a
permanent increase in the regional powers gradually narrowed the gap
between “ordinary” and “special” Regions. The path has been far from
straightforward and coherent, influenced by shifting political priorities
and very much determined by constitutional adjudication: as there is
still no effective institutional representation of regional interests at cen-
tral level, progress could often be achieved only through litigation by
challenging state legislation before the Constitutional Court (Bin 1996:
61-78). These conflicts and a jurisdiction underlining the necessity of
cooperation and consultation led to the gradual emancipation of the
regional level and to the establishment of instruments aimed at improv-
ing cooperation among the levels.

A series of important reforms of the public administration and of the
system of local self-government were adopted between the late 1980s
and the late 1990s, thus encouraging the more active Regions to really
start developing their potential for self-government. Reflecting the
socio-economic cleavage between the North and the South, the political
demand for more self-government became an absolute priority for the
rich and industrialized northern Regions and at the same time also for
the government in Rome. Also due to pressures by a “federalist,” and on
occasions “secessionist,” political party, the Northern League, the issue
of “federal reform” could no longer be left to experts only, but had to be
dealt with politically and in more comprehensive and symbolic terms,
thus requiring a constitutional reform.

The constitutional reform and its difficult implementation

In 1999 and 2001, two constitutional amendments were approved,
considerably increasing the powers and the political profile of the
(ordinary) Regions. The first reform introduced the direct election of
the regional president (the only case in Europe) in order to enhance
political stability in the ordinary Regions. It also strengthened their
constitutional autonomy, as the regional basic laws are now adopted by
the ordinary Regions themselves in a special procedure, which resem-
bles that for amending the national constitution (double approval,
qualified majority, and possible referendum).? The reform of 2001
completely reshaped the constitutional provisions on the relations
between state and Regions, often according to previous jurisprudence
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of the Constitutional Court. Although the autonomous Regions were
not directly affected by the reform, due to their “special” constitutional
status, a preferential clause guarantees them all benefits, i.e. “more
favorable” features compared to their current powers and status.

The reform states the equality of all component units of the
“Republic” (State, Regions, provinces, municipalities):® sounding unfa-
miliar for a federal system, this is intended to express the concept
of (functional) “spheres” rather than (hierarchical) levels of govern-
ment (Pizzetti 2001: 1153-96). The “two track asymmetry” — ordinary
and autonomous Regions — is confirmed, but single ordinary Regions
may request additional powers to be transferred to them by the state
(Article 116.3; Palermo 2003: 55-62). Most importantly, the reform
drastically changes the distribution of legislative and administrative
powers between state and Regions: the constitution (Article 117) now
lists all legislative powers of the state as well as the fields of concur-
rent legislation (i.e. those in which Regions can legislate only within
the framework of general guidelines determined by a national law).
By contrast with the situation before, the residual powers lie with the
Regions, according to classic federal schemes. Administrative powers
are no longer connected with the legislative ones, but distributed in a
flexible manner according to the criteria of “subsidiarity, differentiation
and proportionality” (Article 118). The new provision on fiscal federal-
ism grants partial financial autonomy to subnational entities (Article
119, see below) and all Regions have to establish a consultative body
for the representation of local authorities within their territory (Article
123). The elimination of preventive state control (before the reform, all
regional laws had to be approved by the government before entering
into force) marks the equal rank of Regional and state legislation.

Despite these and other typical federal elements, the implementation
of the reform proved to be extremely difficult. Although some amend-
ments had immediate effect, in particular the new distribution of legisla-
tive powers, the new lists proved to be incomplete and to contain many
overlaps giving rise to an enormous increase of controversies (Bin 2006:
889-902; Groppi 2007, 421-432; Onida 2007: 11-26). In consequence,
the Constitutional Court had to face the fundamental task of redefin-
ing the competences, and frequently this led to the justification of an
expanding role of the state: through the assumption of “cross-cutting
issues” instead of narrow competence-matters, and the interpretation of
the state as guardian of a “national interest,” the Court on several occa-
sions supported a rather centralistic interpretation of the new distribu-
tion of competences (inter alia, Judgments 303/2003, 14/2004).* This
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is even more paradoxical as before the reform the Court had been the
strongest ally of the Regions in developing their competences.

A second group of reform provisions required further legislation on
details, e.g. the new financial relations between the layers of govern-
ment, but the center-right coalition government under Mr Berlusconi
elected immediately after the reform entered into force (2001) did not
show any interest in completing the reform inherited from its prede-
cessor: thus, only in 2003 and 2005, respectively, were two by-laws
finally adopted on the implementation of some amended provisions
of the constitution (Law 131/2003 and law 11/200S5, as replaced by
Law 234/2012; Cavaleri & Lamarque 2004). However, the issue of
financial relations remained unresolved as will be better explained later
(“Trajectories of fiscal federalism”). This delay caused additional confu-
sion and gave rise to more controversy and judicial litigation.

In addition, the then government (including the Northern League
which sought to gain more radical results) presented its own, more
far-reaching constitutional “counter-reform.” This reform proposal
concerning 53 articles of the whole constitution was finally adopted
by the center-right coalition’s majority in Parliament on November
2005. However, its entry into force was prevented by a popular
vote (61% against) in a referendum held in June 2006, just after
Mr Berlusconi’s government lost the general elections; the successor,
Mr Prodi, started to complete implementation of the reform of 2001,
but was forced to resign after less than two years in power. Finally,
another government under Mr Berlusconi was elected in April 2008,
with a strong majority in Parliament and decisive support from the
Northern League, which immediately announced the intention to
bring forward another comprehensive constitutional reform making
Italy a “fully fledged” federal country. Such a reform never material-
ized and the government collapsed as a result of not being able to
face the economic crisis.

Under the transitional government led by Mr Monti (2011-2012), a
new, comprehensive constitutional reform was drafted, aiming at trans-
ferring several important powers back under the full control of the state,
by introducing a general supremacy clause and strengthening the role
of the state in the area of concurrent legislation. Furthermore, the state
power to coordinate public finances was to be strengthened to the extent
that hardly any margin would remain for regional discretion. The reform,
however, was not adopted due to early dissolution of Parliament in
December 2012. Despite the various attempts to revise the constitutional
reform of 2001, therefore, it remains in force.
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However, even the Regions themselves did not make much use of
the new opportunities provided by the reform of 2001: in particular,
the process of passing new basic laws has been very slow® and the new
opening-clause for more differentiation among the ordinary Regions
has been left disregarded (Palermo 2012a: 9-26).

Trajectories of “fiscal federalism” in Italy

The design of the intergovernmental relations in the area of fiscal and
financial matters is pivotal for the very existence of every compound
state, but in Italy the issue has recently monopolized every aspect of
the federalizing process. From a comparative perspective, the Italian
case is unique in this regard. In a multilevel system the modification
of the financial settings usually comes together with a comprehensive
reorganization of the intergovernmental relations, but in Italy such a
logical pattern has been turned upside-down. While the 2001 consti-
tutional reform intended to comprehensively address the institutional
design of a (quasi) federal state, after that political attention was paid
predominantly (and lately exclusively) to the financial dimension.

The new financial relations and their controversial
implementation

Since 2001, more financial autonomy has been vested in territorial enti-
ties. According to the constitution (Article 119), territorial entities shall
enjoy autonomy both on the revenue and expenditure side; at the same
time, equality among all territories by means of solidarity, cohesion,
and coordination of public finance has to be ensured.

A better link between political and financial accountability has been
the main driver for reform. A new financial setting had to be envisaged,
where the spheres of those who benefit, who decide, and who vote are
overlapping, in order to ensure democratic control and foster efficiency.
The previous system, mostly based on state grants, had to be reshaped,
as the recognition of autonomy on the revenue side is perceived to be
conducive to more accountability for the Regions.

Contrary to all expectations, the constitutional provision remained
completely unimplemented for more than eight years. Only in 2009 did
the Parliament finally adopted Law no. 42/2009 with the declared pur-
pose of ensuring the accountable and efficient management of public
functions and finances.

However, the law has not proven able to foster financial and politi-
cal responsibility. This is due partly to the law itself and partly to the
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settings of the new system. On the one hand, Article 119 of the con-
stitution and Law no 42/2009 set only the general principles without
giving any concrete content to the new financial regime. On the other
hand, the new system has proven to be much more a new model of sub-
national financing and of rationalizing the decentralized spending than
a comprehensive reallocation of powers in fiscal and financial matters.

Indeed, the law is nothing else than a delegation from Parliament to the
Executive of the power to adopt several by-laws (nine enactment decrees)
in two years’ time, in order to allow the concrete functioning of fiscal fed-
eralism (the literature refers to it as a “mega-delegation”: Scuto 2010). At
present, all decrees have been adopted, but the new regime is still a work
in progress as the decrees themselves provide for a gradual move from the
old to the new system. A transitional phase toward the new system began
in 2013, and is supposed to be complete and fully operative from 2016.

As a consequence, Regions and municipalities are still predominantly
financed by central state transfers and the fiscal gap between the state
and all other territorial entities has been widened rather than reduced.
While subnational entities are in charge of about 50% of public spend-
ing (excluding pensions and interest rates), they are responsible for
raising less than 18% of the tax revenue. The vertical fiscal gap of 32%
shows the system'’s lack of political accountability which has for years
been fostering an uncontrolled increase in decentralized spending
(Antonini 2009: 7).

The lack of political and financial accountability is the consequence
of a reform that took the first step (the decentralization of relevant and
costly administrative functions) but not the second (the corresponding
reshaping of financial and institutional relations).

Besides, doubts can be expressed about the prescriptive force of the
enactment decrees. Most of these by-laws are not self-executing: either
they need further integration by means of administrative rules, or they
postpone the definition of essential aspects. With regard to the first
point, other decrees are expected to correct possible malfunctioning or
to integrate deficiencies, while the second problem can be traced back
to the existing normative gaps. The government failed to coordinate
well the adopted measures and they turned out to be rather inadequate
and ineffective in reorganizing the system in a comprehensive and
rational way. This is, for instance, the case of the new equalization
concept based on standard criteria. The government provided only a
fragmented regulative scheme and did not tackle core elements: it failed
to calculate the new financing criteria, and did not define the method-
ology to be applied.
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In addition, the choice of entrusting the implementation of a very gen-
erally framed law to the Executive means in practice that the Executive
and not Parliament determines the real contents of the financial relations.
From a comparative perspective, this is quite unusual. In all European
compound states, the financial settings are either designed in detail in
the constitution (i.e. Germany and Swiss Confederation) or in a norma-
tive act vested with constitutional (or quasi-constitutional) binding force.
Besides, they rely on a law of the Parliament and not on a governmental
decree (for instance, Austria, Spain, or Belgium). In Italy, by contrast, the
political majority will decide upon it without the need to reach such
a broader consensus, which would have been expected for a matter of
constitutional relevance (Parolari & Valdesalici 2011: 344-53). During
Mr Monti’s government, for instance, some key elements of the new system
have been changed by decree, such as the municipal estate-tax (IMU). The
tax should have become operational in 2014 but was anticipated to 2012
and 50% of its revenue, originally foreseen as exclusively for the munici-
palities, was transferred to the state in order to counter the financial crisis.

Actually, both the Parliament and the territorial entities have been
conferred a marginal and ineffective role in the decision-making process
(Lupo 2009). The approval of the governmental decrees has to follow
a complex process, requiring the involvement of both a Parliamentary
commission and a prior agreement with the territorial entities through
ad hoc bodies (Articles 3-5, Law no 42/2009), although these agree-
ments are not binding (Bifulco 2009; Cabras 2009). This is highly criti-
cal considering that the choices will interfere with divergent individual
and territorial interests.

Where lies accountability? The new regional financing system

Having regard to regional financial autonomy, the most significant
change concerns the abolition of all central transfers, with the sole
exception of equalization transfers and specific-purpose grants for
extraordinary circumstances (Article 119.5 constitution). The current
“state-transfer-based” system has been disabled in favor of a “tax-rev-
enue-based” model. As a consequence, territorial entities have to fully
finance their functions by means of own-tax sources, shared taxes, or
equalization transfers.

Despite linking regional financing to tax revenue, no other dramatic
change has taken place. The tax system still remains mostly centralized.
The state holds the power to set and levy the most significant taxes,
while own-taxes of the Regions are the exception (Decree no. 68/2011;
Buglione & Jorio 2011).
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Further, the established doctrine of the Constitutional Court addi-
tionally limited the scope of regional autonomy. For the Court, regional
taxes are only those set and regulated by a regional law, i.e. very
few, as the fiscal legislation is almost entirely preempted by the state
(Judgments 296/2003, 297/2003; 216/2009. Nicolini 2010: 911-938).6

All in all, regional financial autonomy still remains a declared prin-
ciple, far from being properly translated into practice. Fiscal matters
are perceived as the stronghold of sovereignty and the constitutional
adjudications have stretched the state interference on subnational
autonomy further on.

Moreover, Law no 42/2009 stipulates the gradual overcoming of the
current criterion, which grounds the transfers on the resources spent
by a specific administration in the previous financial exercise (so-called
historical spending). Such a parameter for determining the funding of
subnational governments has to be progressively replaced by a set of
objective criteria linked to predefined benchmarks, to generally applied
and neutral indicators as well as to a unified methodology (so-called
standard costs and needs). These should be applied to the equaliza-
tion system, allowing a standardization of territorial financing (Ferrara
and Salerno 2009; Jorio et al. 2009). The new concept should foster
efficiency and accountability, while the old approach enhanced inef-
ficient and irresponsible spending, as the more a Region spent and
accumulated debt, the more the state allocated to its funding the fol-
lowing year.

Recent developments: Crisis vs federalism?

All in all, the implementation of fiscal federalism failed to provide a
coordinated and comprehensive regulation, and turned out to be rather
inadequate and ineffective in reorganizing financial relations.

The situation even worsened due to the grinding economic crisis.
The stringent EU obligations imposed on national finances as well as
the rocketing rise in interest rates (that made state debts more expen-
sive than in the past) and pressures on the financial markets indirectly
impacted both subnational budgets and autonomy. As a matter of fact,
between 2011 and 2012, the governments led by both Mr Berlusconi
and Mr Monti have approved several executive decrees aiming to
rationalize public finance. The main driver was the emergency and their
efforts predominantly targeted the balancing of the budget. Evidence
of this can be seen in the recently adopted constitutional revision
(Constitutional Law no 1/2012), where the principle of a balanced
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budget has been stated with a strong impact on financial autonomy,
especially on the spending side (Bifulco 2012; Salerno 2012).

At a very early stage, the call for stability has been translated into
a mere redistribution of spending and revenue capabilities among all
constituent units of the Italian Republic. The measures have largely
affected the revenue side through an increase in the tax effort, while on
the spending side the state has unilaterally introduced drastic shortcuts
to the decentralized spending capacity.

Even more importantly, the state has further expanded its scope of
interference as the economic conditions have worsened. Since 2011,
the government has introduced austerity measures, which have institu-
tional relevance and somehow reshape the intergovernmental relations.
In particular, the last decree approved by Mr Berlusconi’s government
(Decree no 138/2011) and the ones adopted by Mr Monti’s government
(Decree nos 201/2011 and 95/2012) contain provisions which directly
address the territorial structure of the Italian Republic and impact the
long-stagnating federalizing process.

All the numerous measures adopted are unsystematic and based on
the emergency. They are aimed at resolving contingent rather than
structural problems. This way, the necessary and comprehensive reor-
ganization of intergovernmental relations — even beyond the financial
ones — has not taken place. On the contrary, most provisions severely
interfere with regional autonomy.

Firstly, they unilaterally reduce the state transfers, severely affecting
the subnational degree of autonomy on the spending side.

Secondly, they set limitations to the regional governing bodies with
a view to reducing the number of seats within the legislative chamber
as well as the remuneration of both the executive and legislative mem-
bers by formally considering these aspects as “benefits,” although these
issues would indeed belong to the regional competence. Furthermore,
the “financial blackmail” has been camouflaged in the promised reduc-
tion of the regional contribution to the National Stability Pact (Sterpa
2011: 4). In addition, the Constitutional Court has adjudicated that the
margin of autonomy has been preserved, since the state has only set
overall criteria in order to control spending and by these means to guar-
antee equal rights to all citizens within the Italian territory Judgment
198/2012).

Thirdly, the government imposes compulsory forms of intermu-
nicipal cooperation in the provision of public services for all small
municipalities. The parameter is the population: when municipalities
have less than 5.000 inhabitants, they are obliged to deliver certain
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services in cooperation with other neighboring municipalities through
a “municipal Union.” Besides, the measures encourage municipalities to
cooperate and find an adequate territorial dimension as a general rule
for providing local public services.

Finally, by the same token, the overall reorganization of local self-
government — by abolishing the provinces and saving costs by opti-
mizing the functions - has also failed. The initial proposal was to
abolish all provinces (there are more than 100),” but a compromise
option has finally prevailed. A governmental decree has prescribed the
merger of provinces on the basis of a twofold parameter: population
(min. 350,000) and territorial extension (min. 2,500 km?). However,
the process was subsequently stalled due to the early dissolution of
the Parliament and later to the constitutional decision of illegitimacy
adopted over the decree (Judgment 220/2013).

Overall, measures adopted urgently and under pressure are often
messy and uncoordinated. They fail to tackle the problems effectively
and - in one succeeding the other — create a stratification of legal dis-
positions that jeopardizes their legal certainty. On the other hand, both
the structural reorganization and the cost-effective benefits require
plenty of time to be realized and, paradoxically, all institutional reforms
more easily cause an increase than a decrease in administrative costs
over the short term.

Additionally, it has to be underlined that the modifications have been
imposed unilaterally by the central state without any involvement of
the subnational authorities. They do not participate in the decision-
making process at national level and in general terms the intergov-
ernmental system has been revealed as rather ineffective in protecting
territorial interests and their constitutional guarantees, as if the provi-
sions regarding the intergovernmental relations were less binding than
other constitutional rules.

By and large, the emergency decrees can be perceived as a counter-wave
of recentralization. In challenging the constitutional guarantees of auton-
omy, they dismantle the progress made so far in the federalizing process.

Firstly, instead of starting with the reform of the financial relations,
the logical pattern would have called for a preliminary implementation
of the institutional and functional settings set forth by the constitu-
tion and related to the intergovernmental relations. This would have
fostered the coherence of the system, avoiding today’s perception of ter-
ritorial entities as mere administrative branches of the state. The status
quo allows for the governmental irruption in subnational competences
and powers, while territorial entities are considered in the constitution
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as constituent units of the Republic formally vested with political
autonomy and significant powers (Article 114 constitution).

Secondly, while financial relations have been the cutting edge of the
federalizing process, later on this feature has turned out to be an ele-
ment of instability. As economic resources have become scarce, fiscal
federalism has been perceived as an optional component of the inter-
governmental structure.

Thirdly, territorial entities as a whole did not demonstrate an ability
to cope with new and increased responsibilities. They did not show
the expected administrative and political ability nor the capacity to
foster institutional innovation. Waste of resources and administrative
inefficiencies still reflect the regional scenario, even if to very different
extents from one entity to another. Furthermore, uniformity still char-
acterizes the territorial pattern. Despite the deep cleavage that divides
the territorial panorama (in particular, the North from the South),
autonomy has not been translated into a significant differentiation
either of policies or of legislation (Palermo 2012b).

The overall picture has further deteriorated due to the embitterment of
the crisis. At present it seems that territorial entities alone are responsible
for the whole budget deficit as well as for the entire public debt. As a
consequence, the austerity measures are very popular when they cut the
decentralized spending or even challenge the very existence of the enti-
ties. The paradox is that they seriously (even if indirectly) affect the civil
and social rights of the population, as subnational entities are the termi-
nal of the welfare state.

Even in this case, the future of the federalizing process is in the hands
of the Constitutional Court. This feature boosts the ongoing trend
whereby the jurisprudence contributes more to the strangling than to
the development of the federalizing process. If the state legislation has
forced the boundaries of the decentralized competences, the Court has
gone along with this trend, legitimating such interference in the light
of contingent requirements (Di Marco 2011).

Indeed, a faint light could come from those constitutional adjudica-
tions, which deem the constitutionality of the austerity decrees only
if they pursue the rationalization of public finances by means of mere
transitional and time-limited measures and set the overall objectives
alone, leaving to subnational entities the decisions on both the instru-
ments and the way of proceeding (Judgments 193/2012; 232/2011;
326/2010). As a consequence, great expectations are placed on the
future Judgments on the austerity measures addressing the intergovern-
mental system.
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Critical variables: party system and the civil service

On top of the mentioned institutional and financial elements, other
factors are hampering a complete and smooth transformation of the
country into a fully-fledged federal system (for criteria see Watts 2008).
Among these, the party system (and political culture) and the organiza-
tion of the civil service need to be mentioned.

The party system

Federalism has to some extent always been part of the agenda of politi-
cal parties in Italy. However, the attitude toward it has been far from
straightforward, ultimately making the Italian party system a rather
centralized one.

In some parts of the territory, notably in the special Regions, there
have always been territorial parties with a clear federalist (and occasion-
ally also secessionist) political agenda. Among those with the longest
tradition, it is worth mention the Siidtiroler Volkspartei (the ethnic
party of German-speaking South Tyroleans), the Union Valdotaine (a
territorial rather than ethnic political movement from the Aosta Valley)
and the Partito Sardo d’Azione (a party arguing for more autonomy and
linguistic rights in Sardinia). While all three have suffered some schism
from other (and mostly more radical) movements, they have always
been present and have dominated or at least strongly influenced the
political landscape in their respective Regions, while their impact at
national level has always been limited. In addition, several “territorial”
parties are being created both in the North and in the South and on the
left and the right side of the political spectrum (Pallaver 2007: 130-43).

As to the main political parties, the attitude toward federalism has
changed in the course of history. It is worth noticing, in particu-
lar, that the two main parties in the constitutional assembly which
drafted the constitution in 1946-1947 (the Christian-Democrats and
the Communists) had opposite views on the topic: the Christian-
Democrats, inspired by the social doctrine of the Catholic Church,
advocated the principle of subsidiarity and promoted moderate decen-
tralization in the text of the constitution; the Communists, for their
part, firmly opposed decentralization as a principle at odds with demo-
cratic centralism. The compromise between these two main political
forces (combined with some influence of the moderately federalist
liberals and socialists) produced a very modest regionalization in the
constitution of 1948. However, just after the elections in 1948 (when
the Christian-Democrats won the majority and formed a government
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with the Liberals, pushing the Communists into opposition), the atti-
tude toward decentralization radically changed out of political oppor-
tunism: the Christian-Democrats, ruling in Rome, opposed any form of
decentralization in order to preserve their power, and the Communists
supported it for exactly the same reasons, as they were in opposition
in Rome but very strong in some parts of the country (especially in
central Italy). It is not by chance that the ordinary Regions were set up
only in the 1970s, when a center-left Coalition was built (Christian-
Democrats and Socialists) and some form of political cooperation with
the Communist Party was started.

The turning point was in the early 1990s, when the old party land-
scape was trumped by corruption scandals. In the North, a new politi-
cal movement, the Northern League, was able to intercept many votes
previously cast for the Christian-Democrats. Its presence in Parliament
increased suddenly.® This party had federalism at the top of its agenda
(and for a while, between 1996 and 1998 even the secession of the
North) and its influence since then has made federalism an unavoidable
reference for all political parties.

Nowadays, the political landscape is quite confused with regard to
federalism. All parties nominally advocate federalism, although to very
different degrees and clearly with different perceptions. However, this
has suddenly stopped as the economic crisis began to bite: federalism
disappeared from the agendas of the main parties and in the Press the
Regions were presented as mere money wasters. This shows that, in
practice, lip service has always been paid to federalism rather than it
being a real goal. It is not by chance that at both ends of the political
arena, the main parties are accused by influential members from the
periphery (regional presidents, majors, etc.) of not taking federalism
seriously.

Federalization in the civil service?

So far, the decentralization of powers and responsibilities initiated by
the constitutional reform of 2001 has had limited consequences on the
structure of the public service. While most of the legislative powers now
lie with the Regions, and most of the administrative functions belong
to the municipalities, the vast majority of civil servants are still state
employees (66.9%). Only 32.5% work for the regional or local govern-
ments (Ministero pubblica amministrazione e innovazione 2008: 46).°
However, these figures do not paint the entire picture. The largest por-
tion of civil servants (about one third of the total) is employed in the
school system. In most of the Regions, the teachers and other school



194 Francesco Palermo and Alice Valdesalici

personnel are state employees (although the Regions themselves enjoy
concurrent legislative power in the field of education),!® while in a few
others they are employed by the regional administration. This means
that in those Regions, the ratio is the opposite as it is nationwide: for
instance, in South Tyrol, state employees are less than 10% of the total
number of civil servants. In general, the biggest number of regional
employees work in the field of healthcare, which is almost entirely
within the competence of the Regions and makes up the most signifi-
cant part of the regional budgets. At present, the Regions control (and
spend) 43% of the overall resources (UIL 2007) and are responsible for,
inter alia, the entire health-care system (Balduzzi 2005: 717-42), which
has produced debts so far of €45b, which need to be covered by the
state budget.!!

The law on “fiscal federalism” also opens up the possibility of com-
ing to different contractual arrangements for civil servants in differ-
ent parts of the country, with a view to “ensuring a correspondence
between the power to determine the Regions’ own revenue and the
autonomy in managing the related personal resources” (Article 2.2, lit
ii). The national level will support differentiated contractual schemes
with some additional resources, with a view to stimulating the most
virtuous administrations (lit. n): this means in other words that the
Regions should in future be allowed to obtain additional resources from
the center in order to increase the salaries of their civil servants, and
these resources will be made conditional upon the overall performance
of the regional administration. This new provision, while using careful
language and leaving several issues open for further clarification, for the
first time breaks the taboo of equal payment in the civil service for the
same job profiles in different parts of the territory.

The political opportunity and the legal feasibility of different salary
schemes for the same types of public employees in different Regions has
been debated for a long time: given the significant differences in cost
of living in different parts of the country, the same salary has very dif-
ferent buying power in different areas. While the door is formally open
for differentiated salary schemes and this opportunity will long remain
on paper, in practice public salaries have been frozen over recent years.

Concluding remarks

The Italian federalizing process has always gone in waves. To simplify,
one can identify five main stages: (a) asymmetric regionalism (1948-
1970); (b) equalizing regionalism (more symmetry); (c) administrative
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federalism (1990s); (d) constitutional federalism (2001-2006); (e) fiscal
federalism (2006 to the present day). Each stage was marked by different
political priorities, doing away with the previous ones, and by diverging
interpretations as to the role of subnational authorities in the constitu-
tional system.

The only unifying common element has been the absence of a shared
culture of federalism, and this is even more paradoxical if one considers
the extreme cultural diversity existing among Italian Regions. Put dif-
ferently, the most significant unifying element has been the absence of
any real understanding of the theory and practice of federalism.

On a closer look, however, the paradox is only apparent. In a federal
system everything can be (and possibly is) different, except a minimum
of shared political culture aimed at pooling some powers for common
goals. In Italy, federalism is either (more or less firmly) opposed, or
is used as a slogan for challenging the very existence of a common
nation. Too much diversity without unity brings about unstable unity
aimed at controlling diversity: a vicious circle. Common to both the
advocates and opponents of federalism is the absence of a political and
institutional culture of federalism, although the essence of federalism is
not exhausted either in the constitutional design or in the institutional
settings, but needs to set its roots in a sound federal political culture as
well as in the civil society itself (Elazar 1994: 162-168; Caminal 2002:
171-72; Watts, 2008; Kincaid and Cole 2010). Moreover, while political
culture and other variables may change based on political priorities, and
never amount to a minimum federal standard, litigation is increasing
and the decisive role is played by the Constitutional Court. The Court
is, therefore, the main actor of Italian federalism and its role is pro-
portional to the federal immaturity of the political parties, at both the
national and regional levels. Such a role has been played by the Court
for at least three decades and this situation is likely to continue for the
decades to come.

Furthermore, intergovernmental relations have become all the more
unstable since the economic crisis has loomed. First, the reform of
financial relations alone without a coherent restructuring of the inter-
governmental system has weakened subnational autonomy. Second, as
economic resources have become insufficient, the pattern has turned
out to be definitely not functional. Since fiscal federalism is still a work
in progress, the state alone has de facto power to decide on financial
and fiscal issues and has severely targeted territorial entities. Third,
the negative performance of several regions as well as the scandalous
behavior of certain local politicians has even worsened the situation,



196 Francesco Palermo and Alice Valdesalici

so that the need to cope with the markets’ pressures and to reach a
balanced budget has finally prevailed over the fundamental principle
of autonomy.

Against the background of a highly diverse country, with significant
federal traits but lacking a political and institutional culture of federalism,
where intergovernmental relations are almost entirely adjudicated by
the Constitutional Court (and lately determined predominantly by the
financial crisis), one can conclude that Italy is much less a federal country
now than it was about a decade ago. In spite of the efforts to focus on
the development of “federal” financial relations, the intergovernmental
relations are overall less “federal” than they used to be. Thus, the Italian
case demonstrates that financial issues are just a small part of the broader
picture of federalism. To place excessive attention on fiscal federalism —
especially if this is in the end not adequately implemented — might be
detrimental to the cause of federalism, if not combined with adequate
institutional structures and committed political support.

It is safe to conclude that Italy is not a federation, but it is impossible
to say what it is instead. For sure, the Italian case shows that a federal
system cannot be the result of institutional planning, especially if such
planning is chaotic and changing in its priorities. Not even a (declared)
political commitment to federalism, nor an extraordinary cultural
diversity, are enough to fuel a federal system. Federalism — expressed
in its different varieties including regionalism - rather requires the
combination of institutional, cultural, political, social, and economic
factors. It can neither be imposed from the top down, nor just from the
bottom up.

Notes

Sections 2, 3, 6 by Francesco Palermo, Secions 4, 5 by Alice Valdesalici,
Introduction and Conclusions by both.

1. Their differentiated treatment was mainly a reaction to complex problems of
regional diversity: international obligations imposed by the 1946 Peace Treaty
and fears regarding the secession of these peripheral areas.

2. See Article 138 const. for the amendment procedure of the national constitu-
tion, and Article 123 const. for the amendments to the regional basic laws.

3. Article 114 const., as amended in 2001, reads: “The Republic is composed of
the municipalities, the provinces, the metropolitan cities, the Regions and the
State..”

4. See on these Judgments the special issue of the journal Le Regioni 4-5/2005,
771-896, papers by V. Onida, A. Anzon Demmig, R. Bifulco, R. Bin, P. Caretti,
A. D’Atena, G. Falcon, S. Mangiameli, E. Rossi, A. Ruggeri, I. Ruggiu, R. Tosi,
L. Vandelli.
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5. The process of adoption of new statutes took an entire decade for the ordi-
nary Regions, with Veneto being the last one to pass the new Statute in
2012. While all ordinary Regions have thus now adopted their new regional
constitutions, none of the five special Regions has done so to date. This
clearly proves the existence of a serious and unresolved issue regarding
the constitutional (and political) position of special Regions in the current
Italian territorial setting.

6. All Judgments of the Italian Constitutional Court are available at: http://
www.giurcost.org/decisioni/index.html.

7. With the exception of the Autonomous Provinces of Trento and Bolzano,
which enjoy a special status.

8. This party was not represented in Parliament before 1992, while in the elec-
tions that year it won 80 seats (55 MPs and 25 senators), with about 8.6% of
votes nationwide.

9. The overall picture is quite different than, for instance, a country like Spain,
where the regionalization of the civil service has taken place much more
rapidly: at present, the majority of Spanish civil servants are employed by
the Comunidades Auténomas (OECD, 2011).

10. More precisely, Article 117.2 lit. n const. provides that the state has exclu-
sive legislative power with regard to “general provisions on education,” and
Article 117.3 establishes a shared legislative competence (concurrent legisla-
tion) in the field of education.

11. Several studies on the health-care system show that the pro capita expenses
in the South are twice as much as in the North, while the quality of the
service is much lower. See the report published by the Catholic University
of Rome, available at www.rm.unicatt.it, and the Health Report by the NGO
Cittadinanza Attiva (www.cittadinanzattiva.it).
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Autonomous Areas as a
Constitutional Feature in the
People’s Republic of China and
Finland

Markku Suksi

Introduction

Unitary states such as the People’s Republic of China (hereinafter given
as China) and Finland are much less monolithic in terms of institutional
design than the reference to the unitary nature of the state indicates.!
Although this may be a surprise to the outside observer, the flexibility
in the internal state structure signals an implementation of the wish in
both countries to recognize the existence of different minorities and
population groups inside their national territories.

In China, the recognized minority ethnic groups are together number
55. Under the Constitution of China, two different forms of local peo-
ple’ congresses (LPCs) are recognized for the purposes of the minority
ethnic groups. The first form of LPC is created under Article 116 of the
Constitution of China, as specified in Article 66 of the Legislation Law
and Article 19 of the Law on Regional Ethnic Autonomy. This form of
local autonomy is characterized by the possibility to exercise so-called
law-varying powers, which means that national law can be modified
through a decision of an LPC of this kind provided that the national
authorities confirm the local variant of the law. The second form of LPC
is created under Article 100 of the Constitution of China, as specified
in Article 66 of the Legislation Law and Articles 7 and 43 of the Organic
Law on the Local People’s Congresses and Local People’s Governments.
This form of local autonomy is empowered to pass by-laws that imple-
ment national law. The Finnish Constitution, in addition to identifying
Finnish and Swedish as national languages and establishing linguistic
and cultural autonomy for the Sami, opens up a recognition in Article
17(3) of the Constitution of other minorities, too, with the Roma and
those who use sign language explicitly mentioned.

200
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While the truly autonomous nature of the two forms of the LPCs
may be doubted, Article 31 of the Chinese Constitution opens up for
so-called Special Administrative Regions as established by law. This pos-
sibility has been used in two cases, Hong Kong and Macau, after China
concluded an international treaty with the United Kingdom, on the
one hand, and Portugal, on the other, about granting a high degree of
autonomy to each of the areas. The international treaties are entitled
Joint Declarations, and they make provision for the distribution of leg-
islative powers between mainland China and the two areas that used to
be governed by the two colonial powers. In several respects, the status
of the Aland Islands in Finland was and is similar, in particular during
from 1920-1994, when the formal constitutional acts of Finland did not
contain any provision about the autonomy or self-government of the
Aland Islands. There was constitutional silence in spite of the fact that
there had been an international commitment on behalf of the Aland
Islands by Finland through the 1921 Aland Islands Settlement under the
auspices of the League of Nations. The current Constitution of Finland
establishes an autonomy arrangement for the Aland Islands, with pow-
ers that are not quite as extensive as those of Hong Kong and Macau but
with an entrenchment that is more elaborate.

Because the Chinese commitment with respect to Hong Kong and
Macau is temporary, extending over 50 years until 2047 and 2049, the
future challenge lies in the constitutional regulation of the position of
the two autonomous areas after the international commitment expires.
Finland has some experience with the potential of expiry of an inter-
national commitment: the international organization that undertook
the supervision of the commitment concerning the Aland Islands, the
League of Nations, disappeared in the wake of the Second World War.
How can the disappearance of an international autonomy commitment
be dealt with by a state? In which ways can open constitutional regula-
tion of autonomous areas be positivized in the constitution of a country
and how has this been done in a comparative perspective? Could the
method of incorporating provisions concerning the Aland Islands in the
Constitution of Finland be relevant for regulating the future position of
Hong Kong and Macau in the Chinese state structure?

In addition to these similarities in law, some similarities in fact can
also be referred to. The autonomous areas are of a similar size in the
national context, around or less than 0.5% of the population, which
means that the national governments are probably not viewing these
areas as primary governmental matters in their everyday politics. As
a consequence, the areas run the risk of being forgotten about in the
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grand scheme of political events that the national governments have
to deal with on a continuous basis. These autonomous areas are also
relatively wealthy in comparison to the rest of the national territory:
the GDP per capita of Hong Kong a few years ago was US$44,000, while
that of mainland China was US$3,000 (and probably increasing while
this chapter is being written). In the Aland Islands, the same figure is
in excess of US$50,000 in comparison to US$28,000 for the whole of
Finland.

Incorporation of the international autonomy commitment
into national law

A common feature in the international commitments of the two
countries is the fact that the international commitment identified the
national act by which the commitment would be implemented in the
national legal order. In the case of the Aland Islands, the Settlement
of 1921, although not a formal treaty under public international law,
identified the Autonomy Act (that is, the 1920 Self-Government Act) as
the vehicle of implementation of the guarantees for the autonomy of
Aland, while the Joint Declarations identify a so-called Basic Law as the
vehicle of implementation for the high degree of autonomy accorded
to Hong Kong® and Macau.*

A striking similarity between China and Finland is that the interna-
tional commitments concerning autonomous areas have been incor-
porated into the national legal order in more or less the same way,
namely transcription or almost exact transformation. In principle, the
emergence of the international commitment was different with respect
to the two states: the details of the Finnish commitment were developed
by Finland and Sweden under the auspices of the Council of the League
of Nations, while the details of the Chinese commitments were actually
developed and proposed by the Chinese Government and appended to
the general part of the two Joint Declarations. The Chinese definition
of the details of the two autonomy arrangements was done in a man-
ner that made the appendices about the contents of the two autonomy
arrangements parts of the binding treaty commitments.

As established in Paragraph 1 of the Aland Islands Settlement,
“Finland, resolved to assure and to guarantee to the population of the
Aland Islands the preservation of their language, of their culture, and
of their local Swedish traditions, undertakes to introduce shortly into
the Law of Autonomy of the Aaland Islands of 7 May 1920, the fol-
lowing guarantees: [...].” These guarantees and special rights for the
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inhabitants of the Aland Islands were registered in 1922 in a separate
Act containing Special Provisions concerning the Population of the
Aland Islands, or the so-called Guaranty Act. The Parliament of Finland
did not formally speaking amend the 1920 Self-Government Act, but
enacted instead a separate piece of law as a complement to the Act
of 1920. The Guaranty Act was enacted in the same order as the Self-
Government Act, that is, in the constitutional order involving a quali-
fied majority of two-thirds. The Guaranty Act was hence enacted with
the same special and regional entrenchment stipulations as the Act of
1920. From that perspective, it is possible to say that the Guaranty Act
was vested with the same elevated constitutional status as the first Self-
Government Act. However, the particular legislation concerning the
sale of real property in the Aland Islands, mentioned in Sub-section 2 of
Paragraph 2 of the Settlement, was enacted by the Parliament of Finland
only in 1938 as the Act on the Exercise of the Right of Redemption at
Sale of Real Property in the Aland Islands (currently based on an act
from 1975), which means that the particular protection mechanism
regarding real property was inoperative during the first 15 years of
the autonomy of Aland. It is possible to say against this background
that immediately after the entering into force of the 1919 Form of
Government (Constitution) Act, the formula of “one state” and the
newly gained sovereignty of Finland were challenged and that Finland
had to agree to and implement special measures in order to protect its
territorial integrity.

In terms of the legislative strategy chosen to incorporate the Aland
Islands Settlement in the legal order of Finland, it is possible to say that
it was not incorporated in the normal way as a treaty under interna-
tional law. The reason for this is that the Aland Islands Settlement is
not a treaty under international law and thus there was no treaty to be
incorporated under those constitutional provisions that existed from
1921-1922. Instead, the Settlement was brought into force domesti-
cally through another procedure, namely transcription (or, in other
words, reception). In this context of the Aland Islands Settlement, this
method of incorporation means that the text of the Settlement, which
was originally drafted in French and English, was translated in Finland
expressis verbis into Swedish and Finnish (with the exception that the
order of the sections of the Guaranty Act is different from the order of
the paragraphs in the Settlement). After the translation was completed,
the Government of Finland submitted the text to the Parliament of
Finland in the form of a Bill, which was enacted in the Parliament pur-
suant to the requirements of a qualified majority and in the fast track
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order of constitutional amendments. The 1951 Self-Government Act
incorporated the provisions of the Guaranty Act with some modifica-
tions, which means that the method of incorporation actually shifted
over from transcription to transformation, and this latter method is also
the one that applies to the incorporation of the Settlement through the
1991 Self-Government Act (Suksi 2008: 277-79). In principle, the Self-
Government Act introduces a series of exceptions to the Constitution of
Finland that apply in the territory of the Aland Islands.

While regional autonomy and other forms of minority protection are
regular features of the Chinese Constitution in relation to the 55 rec-
ognized minority ethnic groups of China, the situation with respect to
Taiwan may have been the main reason for amending the Constitution
in 1984 so as to allow the creation of special administrative regions. It
is likely that Hong Kong and Macau were also in the picture early on
(Ghai 1999: 56; Xiao Weiyun 2001: 9-11; Leung 2006: 19; Chen 2009:
755ff.). The existence of a constitutional provision concerning special
administrative regions was found to be a suitable normative framework
for the re-incorporation of Hong Kong and for assigning the autonomy
arrangement a legal basis in the constitutional fabric of the country.
Article 31 of the Constitution of the People’s Republic of China (PRC)
grants the state the power to establish special administrative regions
when necessary. In addition, the social, economic, and legal systems
to be instituted in special administrative regions shall be prescribed by
law enacted by the National People’s Congress in light of the specific
conditions. The constitutional provision is open and does not say much
about the powers granted to a special administrative region (SAR), but
the reference to “administrative” indicates that the powers to be exer-
cised could be at least regulatory in nature.

It was evidently deemed necessary to establish such SARs as a means
to facilitate the transfer of sovereignty over Hong Kong and Macau from
the UK and Portugal to China, as recorded in the Joint Declarations
between the Governments of the three countries. For Hong Kong, the
requirement of regulation through law was fulfilled by the National
People’s Congress (NPC) on 4 April 1990, when it adopted the Basic
Law of the Hong Kong Special Administrative Region of the People’s
Republic of China. A similar Basic Law for Macau was enacted on 31
March 1993. The specific condition that was taken into account was the
need to return Hong Kong and Macau to China, both places with a dif-
ferent economic and legal system. Through the Basic Law, the capitalist
system of Hong Kong with the British styled common law tradition
was fitted into the overall Socialist system of China both in the area
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of economics and law by creating an exception to what the Chinese
Constitution required. A similar strategy was followed concerning
Macau, which follows the Portuguese civil law tradition of a continental
European kind.

An explicit reference to Article 31 of the Constitution of China was
included in Section 3(1) of the Joint Declaration concerning Hong
Kong (and in Section 2(12) of that of Macau), which creates an inter-
national commitment for the internal solution. The legal basis for the
domestic solutions is established in the two Basic Laws which spell
out in detail the contents of the arrangement under Article 31 of the
Constitution, but which in spite of their names seem to be regarded as
more or less ordinary pieces of law. Article 3(1) of the treaty concern-
ing Hong Kong provides that the PRC, while upholding national unity
and territorial integrity and taking account of the history of Hong
Kong and its realities, has decided to establish, in accordance with the
provisions of Article 31 of the PRC Constitution, a Hong Kong Special
Administrative Region upon resuming the exercise of sovereignty over
Hong Kong. A provision which is to some extent similar is included in
Article 2(1) of the treaty concerning Macau. Similarly to the regional
autonomies, the Joint Declarations establish that the Governments of
the two entities will be composed of local inhabitants. Finally, the two
Joint Declarations provide that the basic policies established in the
Declarations — and elaborated in Annex I to the treaties as declarations
made by China - are to be stipulated in a Basic Law for each of the two
entities, enacted by the National People’s Congress, which will remain
unchanged for 50 years from 1 July 1997 in the case of Hong Kong and
19 December 1999 in the case of Macau.

Pursuant to the Joint Declarations, reinforced by the two Annexes
I, the NPC was obligated, after ratification, to enact and promulgate
a Basic Law of the Hong Kong Special Administrative Region of the
People’s Republic of China (hereinafter given as the HK Basic Law) and
a similar one for Macau (the Macau Basic Law) in accordance with the
Constitution of the PRC. The obligation stipulates that after the estab-
lishment of the two SARs, the Socialist system and Socialist policies
shall not be practiced in the SARs and that the previous capitalist sys-
tems and lifestyle shall remain unchanged for 50 years. Because the two
social orders would normally be understood as antagonistic, the “NPC
adopted a formal decision on the same day it passed the Basic Law,
declaring that the Basic Law is consistent with the PRC Constitution”
(Hualing Fu et al. 2007: 3). Also, the two Annexes I declare that apart
from displaying the national flag and national emblem of the PRC, the
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two SARs may use a regional flag and emblem of their own and are
in charge of the maintenance of public order in the SARs. Although
military forces may be sent by the central government of China to be
stationed in the two SARs for the purpose of defense, they shall not
interfere in the internal affairs of the SARs. The two Annexes I also
contains a section on basic rights and freedoms according to which
the Governments of the SARs shall protect the rights and freedoms of
their inhabitants and other persons according to law and maintain the
rights and freedoms as provided for by the laws previously in force in
Hong Kong and Macau. Hence, in both entities, a number of rights not
available to the inhabitants of mainland China are guaranteed to the
inhabitants of the two SARs.

The fact that the two Joint Declarations are relatively faithfully repro-
duced in the two Basic Laws would almost indicate that a transcription
of the international commitment has taken place in the national imple-
mentation. However, transformation may be the better characteriza-
tion of the form of national implementation, a method toward which
Finland had already moved in 1951 after the transcription in the 1922
Guaranty Act. It is important to point out in this context that the texts
of the international commitments concerning the Aland Islands, on the
one hand, and Hong Kong and Macau, on the other, have not become
parts of the national legal order through ratification. They are thus not
self-executing in the event the national implementation measures would
produce results that deviate from the international commitments.

Entrenchment of autonomy arrangements

The Joint Declarations (including their Annexes), as formal treaties
under international law which have been ratified by China, entrench
the two autonomy arrangements in international law and provide an
international legal guarantee for upholding the obligation. The guaran-
tee is, formally speaking, bilateral and not multilateral for each of the
entities, since the UK is the only other party to the international com-
mitment concerning Hong Kong and Portugal concerning Macau. The
Joint Declarations do not stipulate any supervisory mechanism, which
means that China is expected to implement its obligations in good faith
on the basis of the treaties by means of national law explicitly men-
tioned in the treaty itself (Ghai 1999: 72; Leung 2006: 417). Article 3(12)
of the Joint Declaration stipulates that implementation will take place
by means of a Basic Law of the HKSAR enacted by the National People’s
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Congress, and a similar provision exists concerning Macau. In this way,
China committed itself in the Joint Declarations to implementing an
unusually detailed set of treaty provisions in its domestic legislation
by means of a legislative decision of the highest law-making body in
a piece of law which is specifically named in the treaty (see also Xiao
Weiyun 2001: 13, 76, 200, 213).

However, the Joint Declarations provided nothing specific about the
normative level at which each of the Basic Laws should be enacted,
nor were they understood by the Chinese Government so that the
Declarations should be turned into national law expressis verbis: although
the main bulk of the provisions in the Basic Laws, including their name,
come from the Joint Declarations, they contain provisions which are
not prescribed by the Joint Declarations at the same time as some pro-
visions of the Joint Declarations are not explicitly featured in the Basic
Law, although one can always find an implicit connection. While the
title of the Acts, the Basic Law, could imply that they have an elevated
normative status which falls between the Constitution and ordinary
legislation or as an organic law of some sort, it seems that the Basic
Laws were enacted under the Constitution of China as ordinary pieces
of legislation. From that perspective, the Basic Laws are, in the Chinese
legal order, pieces of ordinary legislation, sometimes attributed with the
characteristics of a “special law” in the hierarchy of norms because
the general legal principles of China imply that special laws prevail over
ordinary laws: “At the national law level, laws which have the status of
a special law prevail over ordinary pieces of law,” and the Basic Laws
are considered to be such law (Leung 2006: 42). Hence, the Basic Laws
might have some sort of elevated status (Ghai 1999: 101; Xiao Weiyun
2001: 177; Morris 2007: 105). A more tangible entrenchment effect
can be accorded to the fact that the autonomy arrangements concern-
ing Hong Kong and Macau are based on international treaties (Suksi
1998). The entrenchments are of an international nature and imply
that China cannot legally rid itself of the arrangements during the
established period of time without the consent of the other state party
to each of the two treaties. Therefore, from a holistic perspective, the two
entities are entrenched on a semi-constitutional level of some sort,
the exact nature of which may be difficult to determine.

The total entrenchment effect is more multifarious concerning the
Aland Islands. Although not a specific treaty-based entrenchment, there
is nonetheless an entrenchment under international law through the
unilateral commitment of Finland to the Aland Islands Settlement even
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after the Second World War. Here there is an approximate correspond-
ence between China and Finland, but the picture is different in terms
of the other entrenchment forms that apply to the Aland Islands. From
the very beginning, the Self-Government Act has been enacted in the
order prescribed for constitutional amendments, involving a qualified
majority of two-thirds when the final decision concerning the adop-
tion or the amendment of the Self-Government Act is being made in
the Parliament of Finland. Therefore, there is a special entrenchment
involved, but in a manner that does not actually elevate the Self-
Government Act to the rank of a formal constitutional act. Instead,
the special entrenchment indicates that the Self-Government Act,
which does not identify itself as a constitutional act, is a so-called Act
of Exception. There also exists a so-called regional entrenchment for
the autonomy arrangement of Aland by the requirement in the Self-
Government Act which requires that any amendment to it, including
the enactment of a new Self-Government Act, has to be approved by
the Legislative Assembly of the Aland Islands by a two-thirds qualified
majority. What this means is that the Parliament of Finland cannot by
means of a unilateral decision cause negative amendments to, or rid
itself of, the autonomy arrangement. Instead, a high level of consensus
is required, a consensus that is protective of the Aland Islands. Finally,
through amendments in the 1990s, the Constitution of Finland was
supplemented with provisions that created a so-called general entrench-
ment, now established in Sections 75% and 120° of the Constitution that
entered into force in the year 2000.

Admittedly, and in comparison with autonomies in other countries,
the autonomy arrangement of the Aland Islands is extremely well
entrenched in the constitutional fabric of Finland and in the legal
order. In comparison with Hong Kong, where the entrenchment is in
many ways weaker, the Aland Islands seem solidly entrenched so as to
give the impression of the arrangement as a permanent feature of the
Finnish as well as of the European and international legal order.
The one significant entrenchment type that is not present in any of the
entities reviewed here is entrenchment under the principle of the self-
determination of peoples. This is due to the fact that the populations of
the three areas are not peoples in the meaning of Article 1 of the CCPR
and cannot therefore enjoy the protection of the argument that an
autonomy arrangement accorded to a collectivity that is designated as
a people should not be weakened or abolished. It can even be doubted
whether any of the populations of the entities reviewed here are minori-
ties. This is not the case with the inhabitants of Hong Kong and Macau,
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and also in respect of the inhabitants of the Aland Islands, this could
be the case, because they might also be understood as members of the
Swedish-speaking minority in Finland.

Distribution of powers by enumeration

The essence of autonomy is constituted by the powers accorded to
the substate entity. Section 31 of the Constitution of China makes
reference to special administrative regions, which indicates that such
entities could be in the possession of at least regulatory powers of an
administrative nature. Section 75(2) of the Constitution of Finland is
clearer in this respect, because it goes on to hold that the enactment
of Acts of Aland is determined in the Self-Government Act. Hence, the
Constitution of Finland makes a distinction between two different sets
of acts in Finland, one set produced by the Parliament of Finland and
the other set produced for the Aland Islands by another legislator. The
constitutional norms (understood in the broad sense) of both countries
thus delegate the determination of powers of the substate entities to
particular legislation. In Finland, the 1991 Self-Government Act of
Aland establishes the Legislative Assembly of the Aland Islands as the
legislature in charge of law-making powers in Aland concerning a cer-
tain part of the legal order, while in China, the two Basic Laws identify
legislative powers for the Legislative Councils of Hong Kong and Macau
in a more comprehensive manner.

In China, the two Joint Declarations state that the Special
Administrative Regions will each be directly under the authority of the
Central People’s Government of the People’s Republic of China, but at
the same time, they will enjoy a high degree of autonomy, except in
foreign affairs and defense which are the responsibilities of the Central
People’s Government. This creates the impression that the two autono-
mous entities may exercise the residual powers, while the national
government holds a minimum of enumerated powers, those central to
preserving national unity and territorial integrity. However, it is clear
already on the basis of the Joint Declarations that the powers of the
autonomous entities are enumerated in a manner that creates exclusive
law-making powers for the legislatures of Hong Kong and Macau. The
debate in China is perhaps more about whether the National People’s
Government has enumerated powers or perhaps residual powers:
the central government of China and Chinese doctrine seem to be
strongly opposed to the characterization of the distribution of powers
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by reference to the fact that the central government would hold a few
enumerated powers, while the residual powers, that is, the vast bulk of
the legislative powers, would be vested in the SARs.

The argument put forward by the mainland Chinese authorities and
academics is that China is not a federal state in which the federation
would hold enumerated powers and the states the residual powers on
the basis of a distribution of powers. Instead, so the argument goes,
China is a unitary state, and because the Basic Laws are pieces of ordi-
nary legislation in the legal order of China, the residual powers are
actually held by the central government, not by the SARs. Because the
NPC has the plenary powers of the sovereign lawmaker, the NPC could
revoke the Basic Laws. Consequently, so the argument continues, there
is no distribution of powers as in a federal system, but a delegation of
powers on the basis of the Basic Laws from the central government to
the SARs. Moreover, the ultimate residual powers are held by the NPC
(Ghai 1999: 148-53; Xiao Weiyun 2001: 60, 92-95, 98-101, 134; Leung
2006: 34-36). In this respect, the position of the mainland Chinese
doctrine concerning the congressional sovereignty of the NPC is akin
to the concept of parliamentary sovereignty in, for example, the United
Kingdom or the concept of plenary powers of the US Congress.

From the point of view of the SARs, things can be understood dif-
ferently, supported by the stipulations in the Joint Declaration and its
Annex [: the international commitment signals an intention on the
part of China to distribute powers between the central government
and the SARs, not only to devolve powers in a manner which allows
a withdrawal of those powers at the will of the central government.
Therefore, while the theory of the devolution of power of the Chinese
Government seems entirely plausible after the period of 50 years has
lapsed, at which point the legislature of China is free to amend the
autonomy arrangement as it pleases or to continue or discontinue
the arrangement, China’s international obligations based on the Joint
Declarations to uphold the high degree of autonomy of Hong Kong
and Macau with the distribution of powers established in the Joint
Declarations and their Annex I points in the other direction. It seems
that the autonomy arrangements of Hong Kong and Macau have been
created in a manner that is by and large in line with our theoretical
models that juxtapose autonomy with federalism: China is not a federal
state, and at the same time as the central government holds the ulti-
mate residual competences and some of the competences of the central
government are enumerated, the competences of the two autonomies
remain enumerated.
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Hong Kong and Macau have been granted, under the Basic Laws, com-
plete legal powers by means of enumeration in almost all areas of the
law. They have also been granted powers in the area of foreign affairs.
In the area of defense, however, the central government holds the entire
measure of powers as laid down in Article 14 of the Basic Laws.

As indicated above, the Joint Declarations and their Annexes I as well
as the Basic Laws contain several confirmations or enumerations of the
powers of Hong Kong and Macau. Much of the same substance appears
in the enumerations of the two Basic Laws, as faithfully established by
the Chinese lawmaker against the background of the Joint Declarations
and their Annexes I, but there are also a number of specifications of
competences in the Basic Laws (Ghai 1997: 68, 144-47). These legisla-
tive powers cover a wide range of areas and encompass most of the legal
order. They are supported by appropriate criminal provisions in Hong
Kong and Macau law. The Basic Law is generally silent on criminal pro-
visions passed within the legislative powers of Hong Kong and Macau
(except in Article 23 of the Basic Law), which may be interpreted as evi-
dence of the inapplicability even in the most serious cases of mainland
Chinese criminal law in the two autonomies. According to Article 23 of
the Basic Law, the SARs shall enact laws on their own to prohibit any
act of treason, secession, sedition, and subversion against the Central
People’s Government, or theft of state secrets, to prohibit foreign politi-
cal organizations or bodies from conducting political activities in the
Region, and to prohibit political organizations or bodies of the Region
from establishing ties with foreign political organizations or bodies.
This demonstrates that the mainland Chinese lawmakers do not have
lawmaking powers with regard to the jurisdiction of the HKSAR or
Macau even in this core area of provisions connected to the sovereignty
of the state.

Clearly, these enumerated powers cannot be withdrawn or repealed
by the Chinese central government before 2047 or 2049 without breach-
ing the international obligations of China, in particular when consid-
ering the direct link established in the preambles of the Basic Laws to
the Joint Declarations. It is difficult to understand how the enumerated
competences of the central government, on the one hand, and the com-
petences of the two autonomies, on the other, would not constitute a
distribution of powers on a more permanent basis than is the case with
a mere administrative devolution. Certainly, in some rare instances, the
competences mentioned in the Basic Laws are of a devolved nature.
Provisions which grant powers to the two autonomies as authorized
by the central government indicate the existence of an administrative
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devolution, perhaps also of a shared competence. However, for the most
part, it would seem that exclusive legislative powers are established for
the two autonomies by way of enumeration on the basis of Annexes I
of the Joint Declarations.

In addition, the reference in the Joint Declarations to a high degree
of autonomy may be contrasted with the concept of autonomy in
Articles 112-22 of the PRC Constitution. Prima facie, it seems that the
high degree of autonomy granted to Hong Kong and Macau amounts
to much more autonomy than the autonomy which has been granted
to the autonomous regions elsewhere in China because the two SARs
are vested with executive, legislative, and independent judicial power,
including that of final adjudication, and because the laws in force in the
two entities at the time of the transition remained basically unchanged
after the transition, as provided by the two Basic Laws. However, when
considering the issue from the vantage point of the Chinese constitu-
tion, the picture may become somewhat blurred because Article 31 of
the Constitution of China does not offer any substantive protection for
any arrangement created on that constitutional basis and does not even
mention the concept of autonomy. The fact that Article 31 excludes
a special administrative region from the regular structures of regional
autonomy, which certainly do not have any exclusive legislative pow-
ers independent of the powers of the central government, sustains the
argument that the special arrangements created under Article 31 could
also be different with respect to the allocation of powers. On the face
of it, Article 31 could be so broad as to contain not only administrative
devolution of the sort regulated in Articles 112-22 of the Constitution
but also a number of other possible arrangements. In fact, the reference
to “special” in Article 31 should probably mean something besides
administrative devolution, which as a maximum contains law-varying
powers subject to approval by the central government.

In comparison, other autonomous areas created in Mainland China,
such as Tibet, based on Articles 4 and 116 of the PRC Constitution,
seem to enjoy a form of autonomy which is mainly of a regulatory
nature, although such autonomous entities may also have the power to
modify national legislation, a power which appears to be, in practice,
seldom exercised. In cases where an autonomous area in mainland
China wishes to modify national law, the modification can be approved
by the authorities of the autonomous area, but there is the additional
requirement that such modifications must be approved by the central
government in order to take effect. Hence, the effect of Article 31 of
the Constitution is to place the system of special administrative regions
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outside of the framework of the regular regional autonomies and to
distinguish the SARs from the regular regional autonomies.

Section 75(2) of the Constitution of Finland contains an implicit rec-
ognition of the fact that two legislatures exist in Finland (the Parliament
of Finland, on the one hand, and the Legislative Assembly of the Aland
Islands, on the other), because the section lays down that the enact-
ment of acts passed by the Legislative Assembly of the Aland Islands
is governed by the provisions of the Self-Government Act. Under the
1991 Self-Government Act, this distribution of legislative competence
is established by means of an enumeration of two spheres of legisla-
tive competence, one for the Legislative Assembly of the Aland Islands
and another for the Parliament of Finland. Neither the constitutional
recognition nor the double enumeration formed a part of the original
arrangement from 1920-22. This means that the legal rules concerning
the position of the Aland Islands have undergone a significant evolu-
tion during the past 90 years.

Originally, the distribution of powers was fashioned in a more “fed-
eral” manner in the 1920 Self-Government Act so that the legislative
powers of the Parliament of Finland for the purposes of producing legal
norms for the jurisdiction of Aland were enumerated, while the legisla-
tive powers of the Legislative Assembly of the Aland Islands were of a
residual nature (Suksi 2005: 172). This attribution changed in the 1951
Self-Government Act so that the law-making powers of both legislatures
were enumerated, and this is also the point of departure in the 1991
Self-Government Act. From a practical point of view, the shift in the
strategy concerning the distribution of legislative powers was probably
not very dramatic, but from the point of view of principle, the issue is of
some importance, because the arrangement indicates that a preemption
of some sort was built into the 1920 Self-Government Act. Generally
speaking, therefore, it is not always beneficial to operate under the
assumption that a residual competence for the substate entity is a better
option, because such a “residual” point of departure may open up the
need to recognize or accept a smaller or a greater window for national
preemption through a supremacy doctrine.

The 1991 Self-Government Act followed the principle of enumeration
of both spheres of competence. According to Section 17, the Legislative
Assembly of the Aland Islands shall enact legislation for Aland, and the
actual legislative powers of the Legislative Assembly are listed in Section
18 of the Self-Government Act. The conclusion that the legislative pow-
ers of the Aland Islands are exclusive in relation to the powers of the
Parliament of Finland means that the Parliament of Finland cannot, by
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its own enactments, fill a normative void within the competence sphere
of the Legislative Assembly. Conversely, authorities of the Aland Islands
cannot use legislation from the competence sphere of the Parliament of
Finland to fill a void in the competence of the Aland Islands (Palmgren
1997: 88).

This is also established in a number of cases by the Supreme
Administrative Court (hereinafter: the SAC). For instance, in SAC
2003:1, the Court concluded that in the absence of a provision con-
cerning the self-rectification of an administrative decision in legislation
of the Aland Islands, the Government of the Aland Islands could not,
by means of a decision of its own, carry out such a self-rectification,
and the provision in the Administration Act applicable in mainland
Finland could not be applied. In SAC 1982-A-II-1, the Court stated that
provisions which in mainland Finland were included in an Act con-
cerning the steering of agricultural production had not been enacted in
the Aland Islands within the legislative competence of the Legislative
Assembly. As a consequence, corresponding steering measures could not
be undertaken in the Aland Islands. Therefore, in concrete instances,
the parallel existence of the two legal orders is based on mutual exclu-
sivity, which does not permit the use in one jurisdiction of such norms
that belong to the other jurisdiction. The incapacity of the Parliament
of Finland to enact legislation for the Aland Islands within the legisla-
tive competence of the Legislative Assembly means in effect that the
national parliament cannot act on the basis of any principle of preemp-
tion in relation to the Aland Islands when enacting ordinary legislation.

Against this background, it can be concluded that the Aland Islands
and the two SARs are similar in the distribution of powers because they
are based on enumerations of the exclusive legislative competences for
the autonomous entities. However, the rules at the level of the central
state are somewhat differently fashioned in that the Chinese legislator
can probably be understood as one that has kept the residual powers
(and at the same time identified some enumerated powers for itself),
while the Parliament of Finland functions on the basis of enumerated
powers in relation to the Aland Islands. Hong Kong and Macau are
therefore more typical territorial autonomies, while the Aland Islands
can be termed a modified territorial autonomy.

Peculiarities of competence control

The asymmetries introduced by the autonomous entities are underlined
by the asymmetries of the mechanisms that are created for the purposes
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of competence control. Although the Court of Final Appeal has the final
powers of adjudication of concrete cases in the jurisdiction of Hong
Kong and a similar court exists in Macau, interpretations of the Basic
Laws are issued by the Standing Committee of the NPC. This means
that the final word about how provisions of the Basic Law should be
interpreted is outside of Hong Kong and Macau. In addition, the power
of interpretation is placed with a political organ. However, the Standing
Committee of the NPC is assisted in its task by Basic Law Committees,
one for each SAR, which contain representatives of Hong Kong and
Macau and which give opinions to the Standing Committee on how the
Basic Laws should be interpreted. So far, the Standing Committee of the
NPC has issued three interpretations concerning Hong Kong,” while it
seems it has not issued any concerning Macau.

In Finland, competence control is curious in that the actual legal
interpretation of the compliance of the Alandic enactments with the
enumerated legislative competences of the Aland Islands in Section
18 of the Self-Government Act is carried out by the Supreme Court of
Finland in a particular procedure ante legem in a manner that is similar
to that of the Conseil Constitutionnel of France. If the Aland Delegation,
a joint committee of experts from Finland and the Aland Islands, finds
that there may be a competence problem with an Alandic enactment,
the Ministry of Justice passes the Alandic enactment to the Supreme
Court that gives an opinion to the President of Finland for the purposes
of using the veto (which normally is exercised in a partial manner in
2-4% of the enactments). This is the regular competence control system
created by the Self-Government Act for the Alandic competences.

However, at the same time, the Constitutional Committee of the
Parliament of Finland is, under Section 74 of the Constitution of
Finland, the authoritative interpreter of the constitutionality of those
proposals for legislative enactments that the Parliament of Finland is
empowered to enact, that is, all draft laws concerning mainland Finland
and a portion of the legislation that is intended to take effect in the
Aland Islands. This latter portion is defined in Section 27 of the Self-
Government Act, that is, in the enumeration of the exclusive legislative
powers of the Parliament of Finland within the territory of the Aland
Islands. Hence, the confusing situation exists whereby two provisions
contained in the same Act are interpreted at the highest instance by two
different bodies, one of which is a court and the other a political body
(Suksi 2005: 537).

So far, the system has functioned surprisingly well, with only
a few problematic situations. A major confrontation between the
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Constitutional Committee and the Supreme Court over the issue of
who is the highest interpreter of the constitutional issues arose over
the enactment of the Lotteries Act by the Parliament of Finland in
2001. Legislation of lotteries is, for the jurisdiction of the Aland Islands,
within the competence of the Legislative Assembly of the Aland Islands.
Therefore, an attempt by the Parliament of Finland to prevent Alandic
lotteries from being offered via the Internet for customers in mainland
Finland on the basis of legislation which had been approved by the
Constitutional Committee and which would have established adminis-
trative procedures, led the President of Finland to request, on the basis
of Section 77 of the Constitution, an Opinion from the Supreme Court.
In its Opinion, the Supreme Court concluded that the provisions in
the enactment of the Parliament, as formulated by the Constitutional
Committee, were in breach of the distribution of competence in the
Self-Government Act. As a consequence, the President exercised her
right to return the enactment to the Parliament of Finland, which
enacted the law with the problematic provision, but which at the same
time enacted a corrective amendment to the Lotteries Act that entered
into force at the same time as the Act itself (Suksi 2005: 185-89). In the
context, the question arose: Which body, in fact, is the highest inter-
preter of the Finnish Constitution or at least of the Self-Government
Act, the Constitutional Committee or the Supreme Court? Another
situation, although not as accentuated, arose when the Parliament of
Finland in 1992 enacted the Act on Travel Tax, in which situation the
Constitutional Committee concluded that because the travel tax was
not such a tax on business income that the Legislative Assembly could
decide about, the legislative competence was on the Parliament of
Finland, which could enact the tax law with reference to the tax being
a tax on consumption (Suksi 2005: 216). It is possible to conclude that
this was a unilateral interpretation of the competence line.

The Chinese and Finnish forms of competence control are thus com-
parable from an institutional point of view: in both cases, the compe-
tences of territorial autonomies are determined by committees of the
national legislatures, but obviously to different degrees. In the case of
China, the Standing Committee of the NPC has the authority to issue
interpretations regarding the entire scope of the two Basic Laws, while
the Constitutional Committee of the Finnish Parliament is in principle
empowered to express itself for the jurisdiction of the Aland Islands
only with regard to those law-making powers that are exercised by the
Parliament of Finland. In the Finnish case, however, there is the pos-
sibility that the Constitutional Committee will move the boundaries
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of the law-making competences of the Parliament of Finland into the
competences of the Legislative Assembly of the Aland Islands, where
the Supreme Court is the body issuing the judicial interpretations.
At that point, two spheres of competence stand in conflict with each
other, which is not a good situation in a legal order that strives for a
situation where there is no conflict between different parts of the legal
order. It is also notable that for the purposes of competence control,
both constitutional systems have created expert bodies: the Basic Law
Committees and the Aland Delegation (although the Aland Delegation
also has other tasks than those attached to interpretation of Section 18
of the Self-Government Act and to competence control).

From comparison to constitutional rules: Formulating the
normative challenge

The recognition of legislative autonomy in the constitution of a coun-
try for a territorial jurisdiction within that state is not a simple issue.
The above account has indicated two dimensions along which the two
countries, China and Finland, could be compared with a view to the
entities that have been created as territorial autonomies.

On the one hand, there is the dimension of the normative level,
which in broad terms varies between the level of the ordinary law
and the level of the constitution. Autonomy arrangements that are
only based on an ordinary piece of national law face the risk of being
changed or even revoked by the national law maker in a simple legisla-
tive order. If, however, the autonomy arrangement is established in the
constitution of the country by means of explicit provisions, it would
normally be more difficult to undertake unilateral action on the part
of the central-state institutions in a manner that affects the stability
and continuity of the autonomy arrangement and the commitment
to upholding the autonomous jurisdiction. Between the two principal
extremes of the dimension (ordinary law and the constitution), it is pos-
sible to place some other normative instruments, such as organic laws
of some kind and international treaty arrangements.

Evidently, the autonomy of the Aland Islands is established at the
level of the Constitution of Finland, a position that is strengthened by
the particular nature of the Self-Government Act and by the unilateral
international commitment that Finland recognizes in relation to the
Aland Islands. The situation is somewhat similar in China concerning
the Local People’s Congresses, for which there is an explicit constitu-
tional recognition and an infrastructure in institutional legislation.
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However, the situation is different in China with respect to Hong Kong
and Macau, where the Constitution does not contain any explicit rec-
ognition of the autonomous status of the two SARs, but leaves the two
jurisdictions to be regulated, under the treaty commitments, on the
basis of Basic Laws that are to be understood as pieces of ordinary leg-
islation, potentially with a slightly elevated normative status. The two
SARs pose a normative problem with a view to legal certainty and legal
continuity, because the arrangements may at least in theory be facing
termination at the end of the 2040s, when the international commit-
ments expire. However, it should be noted that the two Basic Laws are
not enacted for a limited period of application, so they could remain in
force also after the expiry of the treaty commitments.

On the other hand, there is the dimension of the powers accorded to
the substate entities. It is possible to grant exclusive law-making powers
to autonomous jurisdictions, but it is also possible to grant powers of
a lesser nature to substate entities; for instance, administrative powers
of a regulatory kind. The powers of Hong Kong and Macau are vast
and contain almost every conceivable area of the legal order, while the
powers of the Aland Islands are not as extensive and deal mainly with
the area of public law, leaving the area of private law to the Parliament
of Finland. These three substate entities (Hong Kong, Macau and the
Aland Islands) can be termed territorial autonomies proper. They stand
in marked contrast to the two categories of Local People’s Congresses
in China, one category of which has, under Chinese constitutional
provisions, normative powers of some sort, subject to confirmation
by central authorities (LPC1 in Figure 9.1, below). The other category
has even lesser normative powers than the power to vary national law:
mainly powers to adopt secondary norms (LPC2 in Figure 9.1, below).

The two dimensions - that is, the normative level of the autonomy
arrangement and the nature of the powers assigned to the autonomy
arrangement — can be combined in a manner that illustrates the posi-
tion of the different sub-state entities in relation to each other (see
Figure 9.1).

When the treaty commitments of China concerning Hong Kong and
Macau expire in the 2040s, the normative position of the two entities
becomes in principle weaker, provided that the two Basic Laws remain
in effect. At that point, it could be possible to say that the two autono-
mous jurisdictions are based on pieces of ordinary legislation, which
may or may not be brought to expire. However, the point has been
made by significant political authorities, such as Mr Deng Xiaoping
(Deng Xiaoping 2004), that there is no reason to discontinue the
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Figure 9.1 Various autonomy positions

autonomy arrangements after the expiry of the treaty commitments.
Such a continuance of the two arrangements would, after mid-century,
place Hong Kong and Macau in Section 2 of Figure 9.1, instead of in
Section 1 as at present. Arguably, it should be important at that point
to avoid a situation in which Hong Kong and Macau are placed under
one of the two LPC regimes, such as the one with law-varying powers
in Section 3 of the figure, or to degrade the two entities into a more
provincial existence in Section 4.

In case there is a wish to ensure the continuance de lege ferenda of the
two autonomy arrangements on a stable basis in a manner that would
facilitate legal continuity and, in particular, legal certainty within
Section 1 of the figure, it would not be far-fetched to seek normative
solutions through amendments to the Constitution of China in a
manner that identifies the autonomy arrangements of Hong Kong and
Macau and describes the legislative powers of the two entities in general
terms. The Constitution of Finland provides an interesting example of
such constitutional regulation through Sections 75 and 120 concerning
the Aland Islands, but there are obviously also other alternatives for
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the recognition of autonomy arrangements than the one that has been
used in Finland.

Another possibility could be to develop the constitutional status of
the two Basic Laws by elevating their individual normative position
by means of building in some qualified decision-making formulas
into the amending clauses of the two laws at the level of the NPC in a
manner that would strengthen the embryonic doctrinal idea that basic
laws may have a particular position in relation to ordinary legislation.
Such a development took place in Finland in 1920 and immediately
thereafter. At that point, the Parliament of Finland enacted the first Self-
Government Act of the Aland Islands in the order prescribed for con-
stitutional enactments without, however, prescribing explicitly that the
Act would be a constitutional act. In addition, the 1921 Aland Islands
Settlement required that this Autonomy Act be amended according to
the material prescriptions of the Settlement in the order established in
the Autonomy Act, that is, in the order of constitutional amendments.
Perhaps a similar internal development would be possible in China, too,
in spite of the fact that the international commitments do not make
reference to any such procedure that would result in an elevation of the
norm-hierarchical position of the two Basic Laws.

Notes

This chapter was first presented at the second Sino-Finnish Seminar of
Comparative Law in 2011, and a more extensive version of it is projected for a
subsequent conference publication by the Chinese Academy of Social Sciences.

1. This chapter was first presented at the second Sino-Finnish Seminar of
Comparative Law in 2011, and a more extensive version of it is projected
for a subsequent conference publication by the Chinese Academy of Social
Sciences.

2. For the text of the Aland Islands Settlement, see The Aland Islands Agreement
before the Council of the League of Nations, V. Minutes of the Seventeenth
Meeting of the Council, 27 June 1921. League of Nations Official Journal,
September 1921, at 701.

3. Joint Declaration of the Government of the United Kingdom of Great Britain
and Northern Ireland and the Government of the People’s Republic of China
on the Question of Hong Kong, 19 December 1984, 1399 UNTS 33.

4. Joint Declaration of the Government of the Portuguese Republic and the
Government of the People’s Republic of China on the Question of Macao, 13
April 1987, 1498 UNTS 195.

5. “The legislative procedure for the Act on the Autonomy of the Aland Islands
and the Act on the Right to Acquire Real Estate in the Aland Islands is gov-
erned by the specific provisions in those Acts. The right of the Legislative
Assembly of the Aland Islands to submit proposals and the enactment of Acts
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passed by the Legislative Assembly of Aland are governed by the provisions
in the Act on the Autonomy of the Aland Islands.”

6. “The Aland Islands have self-government in accordance with what is specifi-
cally stipulated in the Act on the Autonomy of the Aland Islands.”

7. Interpretation of 26 June 1999 by the Standing Committee of the National
People’s Congress of Articles 22(4) and 24(2)(3) of the Basic Law of the
Hong Kong Special Administrative Region of the People’s Republic of China,
Interpretation of 6 April 2004 of the NPC Standing Committee of Article 7
of Annex I and Article III of Annex II to the Basic Law concerning amend-
ments to the method of selection of the Chief Executive, Interpretation of 27
April 2005 of the NPC Standing Committee of Paragraph 2, Article 53 of the
Basic Law of the Hong Kong Special Administrative Region of the People’s
Republic of China by the Standing Committee of the National People’s
Congress.
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